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WESTERN  ft  A.  B.  00.  ▼.  CLARE. 

{Supreme  Court  of  Georgia.    Aprfl  8,  1903.) 

APPBAL-NSW    TRIAL-BRRONBOUS    INSTBOC- 
TIONS— M ORTALITT  TABLES— WRONG- 
FUL DBATH. 

1.  In  an  action  of  tort,  where  tlie  amount  of 
tlM  Tcrdict  is,  under  the  facts,  large  and  full, 
an  erroneous  chiarge,  calculated  to  mislead  the 
jury  as  to  the  manner  in  which  they  should 
arrive  at  the  damages  to  be  asaesaed,  will  re- 
quire the  granting  bt  a  new  trial. 

2.  Where  an  erroneous  rule  of  law  is  given 
to  the  jury  on  a  material  issue  in  the  case,  and 
is  of  such  a  nature  as  is  calculated  to  mislead 
them,  a  new  trial  will  be  granted,  notwith- 
standing the  correct  rule  may  have  been  an- 
nounced in  other  portions  of  the  charge. 

3.  Applying  the  rules  above  stated  to  the 
facts  oil  the  present  case,  it  was  error  requiring 
the  granting  of  a  new  trial  for  the  court  to 
charge  the  jury  as  follows:  "On  page  8i5  of 
the  mortality  table,  under  the  head  of  'Age,' 
yon  will  find  the  figures  '32.'  There  is  no  con- 
troversy as  to  the  age  of  the  deceased.  Oppo- 
site that,  nnder  the  head  of  'Expectation'  years, 
yon  wUl  find  the  figures  '33.03.'  Those  are  the 
years  of  his  expectancy." 

"Then  if  yon  use  the  annuity  table,  which 
would  be  a  shorter  calculation  than  by  the  mor- 
tality table,  you  may  look  under  the  head  of 
'Age,'  and  you  will  find  the  figures  '33.'  These 
are  the  years  of  his  expectancy.  And  then  op- 
posite and  to  the  right  of  that  you  will  find  un- 
der the  7%  column  the  figures  '11.448.'  Hav- 
ing already  found  what  you  believe  to  be  a  fair 
average  yearly  value  of  the  services  of  the  de- 
ceased, yon  will  multiply  that  by  11.448,  and 
that  will  give  you  the  amount  of  your  verdict." 

"The  errors  Uius  made  were  not  cured  by  a 
proper  qualification  of  the  rules  stated  in  an- 
other portion  of  the  charge. 

(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Bartow  Conn- 
ty;  A.  W.  Fits,  Judge. 

Action  by  Minnie  Clark  against  the  West- 
em  &  Atlantic  Railroad  Company.  Judg- 
ment for  plalntifr.  Defendant  brings  error. 
Beversed. 

Payne  &  Tye  and  3.  M.  Neel,  for  plaintiff 
In  error.  John  W.  &  Paul  F.  Akin  and  C. 
T.  Ladson,  for  defendant  in  error. 

COBB,  J.  This  was  an  action  by  Mrs. 
Clark  against  the  railway  company  for  the 
bomldde  of  her  husband,  who  was  an  em- 
ployfi  of  the  company.  The  verdict  was  for 
$7,500.  and  the  company  assigns  error  upon 
44  S.B.— 1 


the  refusal  of  the  coort  to  grant  It  a  new 
trial. 

The  case  Is,  upon  Its  facts,  close  and 
donbtful.  The  motion  for  a  new  trial  con- 
tains numerous  grounds.  Upon  two  of  these 
grounds  we  think  the  defendant  was  entitled 
to  a  new  trial.  These  grounds  assign  error 
upon  the  charges  set  forth  In  the  third  head- 
note.  It  Is  true  the  Judge  charged  the  jury 
that  they  need  not  use  the  tables  referred 
to  In  the  above-quoted  extracts  from  hi? 
charge,  saying  to  them:  "You  may  or  may 
not  use  these  tables,  as  you  see  proper," 
and  "Tou  are  not  bound  to  use  these  tables; 
you  may  use  them  If  you  see  proper"— thus 
In  two  parts  of  the  charge  emphasizing  the 
fact  that  the  jury  were  not  required  to  use 
the  tables  in  arriving  at  the  amount  of  their 
verdict.  The  judge  was  right,  of  course,  in 
Instructing  the  jury  that  t^ey  were  not  bound 
to  use  the  tables;  but  the  error,  It  seems  to 
us.  In  the  charges  complained  of,  Is  that 
the  jury  are  Instructed  that.  If  they  do  see 
proper  to  use  the  tables,  they  must  use  them 
only  In  a  certain  way.  They  are  not  in- 
structed that  the  table  of  mortality  is  simply 
an  aid  In  determining  what  was  the  ex- 
pectancy of  the  deceased,  but  they  are  in 
effect  told  that  if  they  use  the  mortality 
table,  as  they  have  a  right  to  do,  the  ex- 
pectancy of  the  deceased  is  33  years.  As  Is 
well  known,  mortality  tables  are  complied 
from  facts  learned  from  observation  and  ex- 
perience, taking  a  large  number  of  persons 
from  all  classes  of  life,  and  thereby  ascertain- 
ing the  average  age  that  one  would  probably 
live.  If  one  Is  engaged  in  a  dangerous  occupa- 
tion, the  probabilities  are  that  his  expectancy 
would  not  be  as  long  as  that  indicated  by  the 
tables.  If  one  is  engaged  in  an  occupation 
that  is  almost  entirely  free  from  those  dan- 
gers which  Imperil  life,  the  probabilities  are 
that  bis  expectancy  would  be  longer  than 
that  Indicated  in  the  table.  In  cases  where 
the  mortality  table  is  relevant  as  evidence, 
the  jury  should  always  be  told  that  It  was 
simply  an  aid  to  be  used  along  with  other 
evidence  In  determining  what  would  be  tb« 
expectancy  of  a  person  whose  duration  of 
life  Is  under  consideration.  It  will  be  er- 
ror In  any  such  case  for  the  court  to  W\ 
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the  Jury  that  the  expectancy  of  an  Indlvldnal 
would  be  the  age  indicated  by  the  table. 
While  the  table  Is  a  valuable  aid  to  the 
jury,  it  is  not  binding  and  conclusive  upon 
them  in  any  case. 

But  It  is  said  that  the  charge  complained 
of,  properly  construed,  was  simply  a  state- 
ment to  the  jury  that  33  years  was  the  ex- 
pectancy of  the  deceased  according  to  the 
table,  and  not  his  real  expectancy;  it  being 
argued  that  the  jury  were  left  to  determine 
from  the.  table  and  from  all  other  circum- 
stances what  was  the  true  expectancy  of 
the  deceased.  It  may  be  that  this  was  what 
the  Judge  intended  to  say,  but  we  tliink  the 
language  was  calculated  to  mislead  the  jury, 
and  leave  them  under  the  impression  that 
'  when  they  decided  to  use  the  table  they 
must  treat  as  the  expectancy  of  the  deceased 
the  numljer  of  years  stated  in  the  table.  In 
the  second  charge  complained  of  the  judge 
uses  the  same  language,  in  effect  telling  tilm 
that  83  years  are  the  years  of  the  expectancy 
of  the  deceased.  In  this  charge  he  tells 
them,  in  substance,  that,  taking  these  as  the 
years  of  his  expectancy,  and  finding  the 
figures  in  the  annuity  table  opposite  thfit 
number  of  years,  and  multiplying  this  by  the 
fair  average  yearly  value  of  the  services  of 
the  deceased,  they  will  obtain  a  sum  which 
should  represent  the  amount  of  their  verdict 
We  do  not  think  the  charge  capable  of  any 
other  interpretation.  The  amount  of  the 
verdict  is  fixed  by  the  judge  at  a  sum  to  be 
arrived  at  by  taking  wliat  the  jury  believed 
to  be  the  fair  average  yearly  earnings  of  the 
deceased,  and  multVpIying  this  by  the  figures 
given  in  the  annuity  table.  Mrs.  Clark  testi- 
fied that  her  husband's  average  earnings 
were  from  $55  to  $60  per  month.  She  said 
he  always  paid  his  board,  but  he  generally 
brought  from  $55  to  $60  home;  that  some 
months  he  brought  more  than  others— it  was 
$55,  $65,  $75,  and  $85— the  most  be  ever 
brought  home  being  $88.  She  then  repeats 
that  the  average  earnings  would  be,  as  she 
supposed,  from  $55  to  $60  per  month.  Taking 
the  average  between  55  and  60  as  67%,  $690 
would  be  the  amount  of  the  yearly  earnings 
of  the  deceased.  This  sum,  multiplied  by 
11.448,  gives  $7,899.10,  or  $399.10  In  excess  of 
the  amount  of  the  verdict  Of  course,  no  one 
knows  whether  the  Jury  decided  to  use  the 
annuity  table,  and  we  cannot  know  with  cer- 
tainty what  took  place  in  the  Jury  room 
when  they  were  considering  the  question  as 
to.  what  should  be  the  amount  of  their  ver- 
dict It  is  certainly  a  singular  coincidence 
that  the  amount  of  the  verdict  should  be  so 
nearly  the  amount  which  the  charge  of  the 
judge  would  have  required.  In  a  case  of  a 
character  like  the  present,  we  think  errors 
of  this  kind  are  such  as  to  require  the  grant- 
ing of  a  new  trial.  The  right  of  the  plaintiff 
to  recover  is  not  by  any  means  free  from 
doubt  If  she  is,  a  jury  would  not  on  ac- 
count of  the  dangerous  occupation  in  which 
the  deceased  was  engaged,  be  compelled  to 


find  that  his  expectancy  was  33  years;  and, 
even  If  they  did  find  this,  they  would  not  be 
required  or  even  authorized  to  find  that  his 
average  earnings  throughout  this  entire  pe- 
riod would  continue  to  be  between  $55  and 
$60.  While  we  do  not  say,  as  matter  of  law, 
tliat  the  verdict  found  by  the  Jury  was  ex- 
cessive, we  do  hold  that  the  errors  in  the 
charge  were  of  such  a  character  as  to  mislead 
the  Jury  as  to  what  should  be  the  amount  of 
their  verdict,  and  that,  under  the  peculiar 
facts  of  this  case,  these  errors  were  of  such 
a  character  as  to  require  the  granting  of  a 
new  trial.  In  a  case  where  the  verdict  Is  full, 
an  error  in  the  cliarge  which  Is  calculated  to 
mislead  the  Jury  into  finding  a  larger  amount 
than  they  might  have  under  the  evidence 
otherwise  found  will  require  the  granting  of 
a  new  trial  Central  Railway  Co.  v.  John- 
ston, 106  Ga.  180(4),  82  S.  B.  78;  Central 
Railway  Co.  y.  Almand,  US  Ga.  783,  43  S.  B. 
67. 

It  is  said,  though,  tliat  In  other  portions 
of  the  charge  the  Judge  gave  the  Jury  the  cor- 
rect rules.  We  do  not  think  this  would  re- 
lieve the  error,  for  it  has  been  repeatedly 
ruled  that  where  an  erroneous  rule  la  given 
to  the  Jury  on  a  material  issue  in  the  case, 
in  such  a  way  as  to  mislead  them,  a  new 
trial  will  be  granted,  notwithstanding  the 
correct  rule  may  have  been  announced  in 
another  portion  of  the  charge.  See  cases  cit- 
ed in  Central  Railway  Company  v.  Johnston, 
supra. 

We  do  not  deem  it  necessary  to  consider  in 
detail  the  numerous  other  assignments  of  er- 
ror In  the  motion  for  a  new  trial.  If  any 
of  them  were  well  taken,  similar  errors  will 
probably  not  be  committed  on  another  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 


(UT  aa.  MO) 
BVAN8  V.  PIBDMONT  NAT.  BLDO.  ft 

LOAN  ASS'N. 
(Supreme  Court  of  Georgia.     April  8,  1903.) 

HOMESTBAD— SUIT   TO   SET  ASIDE5— PETITION- 
DEFENSES— USURY— RES  JUDICATA. 

1.  A  petition  which  sets  up  that  the  defend- 
ant is  indebted  to  th«  plaintiff  in  a  named  sum 
of  money,  to  secure  the  payment  of  which  a 
deed  to  described  real  estate  was  given;  that 
the  debt  has  been  nied  to  judgment,  execu- 
tion issued,  and  a  levy  made  in  conformity  to 
the  law,"  wbereupoD  a  claim  wag  filed  by  the 
wife  of  the  defendant  on  the  gronnd  that  she 
was  entitled  to  the  property  in  dispute  under  a 
homestead  granted  to  hac  and  her  minor  chil- 
dren; that  the  levy  was  then  dismissed  by  the 
plaintiff;  that  the  homestead  sought  to  be  set 
up  is,  for  reasons  stated,  invalid;  and  which 
prays  for  a  decree  setting  aside  the  homestead 
as  to  the  debt  due  to  the  plaintiff,  and  for  other 
appropriate  equitable  relief — sets  out  a  good  eq- 
uitable canse  of  action,  and  is  not  subject  to  a 
general  demurrer. 

2.  Nor  is  such  a  petition  demurrable  on  the 
gronnd  that  the  plaintiff  has  a  complete  and 
adequate  remedy  at  law. 

3.  In  defense  to  an  equitable  petition  to  set 
aside  as  Invalid  a  homestead,  ana  to  subject  to 


■  Digitized  by  V^jOOQ  IC 


Q^ 


SVANS  y.  PIEDMONT  NAT.  BLDQ.  ft  LOAN  ASSV. 


8 


B  debt  land  which  was  glTen  aa  aecnrity  there- 
for, the  defendant  cannot  plead  oanry  In  the 
debt,  where  it  appears  that  he  ia  concluded  as 
to  that  defense  by  a  judgment  previously  ren- 
dered by  a  court  of  competent  jurisdiction. 

4v  Real  estate  of  more  .than  $500  yalue,  ait- 
oated  in  a  city,  town,  or  Tillage,  cannot  be  set 
apart  as  a  homestead  under  section  2866,  Oir. 
Code  1895. 

(Syllabns  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  the  Piedmont  National  Building 
&  Loan  Association  against  A.  A.  Evans. 
Judgment  for  plaintiff.  Defendant  brings 
error.    AflSrmed. 

M.  Q.  Bayne,  for  plaintiff  In  error.  B. 
L.  Anderson,  for  defendant  In  error. 

CANDLER,  J.  Tbe  petition  of  the  plaln- 
tifl  in  the  coiurt  below  made  enbstantlally 
the  following  case:  The  defendant,  A.  A. 
Brans,  is  the  head  of  a  family  consisting  of 
his  wife  and  two  minor  children,  all  of  whom 
reside  In  Bibb  county.  The  Central  City  Loan 
&  Trast  Company  Is  a  corporation  doing  busi- 
ness in  that  county.  On  May  13,  1896,  Evans 
made  written  application  for  a  loan  of  $350 
from  the  plaintiff;  offering  as  security  cer- 
tain real  estate  in  Bibb  county,  and  rq>re- 
sentlng  In  his  application  that  the  property 
bad  never  been  set  apart  as  a  homestead, 
and  tbat  the  aggregate  value  thereof  was 
$8S0.  Relying  upon  the  truth  of  the  state- 
ments In  the  application,  the  plaintiff  loaned 
Eivans  the  money  applied  for  by  him;  tak- 
ing his  warranty  deed  to  the  property,  and 
bis  bond  for  the  payment  of  certain  monthly 
Installments  as  dues  on  stock  in  the  asso- 
ciation and  for  interest  on  the  loan.  In  or- 
der to  get  an  tmincumbered  title  to  the  prop- 
erty, the  plaintiff  paid  off  a  prior  loan  to 
the  defendant  of  $319  from  the  Central  City 
Loan  &  Trust  Association,  which  was  se- 
cured by  a  deed  to  the  property.  On  Sep- 
tember 21,  1900,  the  plaintiff  obtained  a 
Judgment  against  Evans  in  the  city  court  of 
Macon  for  $471.60  principal,  besides  interest, 
attorney's  fees,  and  costs,  representing  the 
Indebtedness  secured  by  Ms  deed  to  it;  the 
Jtidgment  providing  especially  for  the  recov- 
ery of  the  said  sums  of  money  out  of  the 
proceeds  of  the  sale  of  the  land  described 
in  the  deed  mentioned.  Execution  issued 
upon  this  Judgment,  and  was  levied  upon  the 
property,  "In  conformity  to  the  law,"  where- 
upon Mrs.  Evans,  wife  of  the  defendant, 
for  herself  and  as  nest  friend  of  her  two 
minor  children,  claimed  the  land  under  a 
homestead  exemption.  The  plaintiff  dis- 
missed its  levy,  and  brought  the  present  ac- 
tion, upon  the  equity  side  of  tbe  court,  at- 
tacking the  homestead  upon  the  following 
grounds:  (1)  It  purports  to  have  been  set 
apart  by  the  ordinary  of  Bibb  county,  un- 
der section  2040  of  the  Code  of  1882,  upon 
the  application  of  Mrs.  Evans  as  wife  of  tbe 
defendant,  and  )t  nowhere  appears  that  Ev- 
ans refused  to  have  set  apart  as  a  home- 


stead tbe  realty  sought  to  be  exempted  by 
his  wife;  (2)  it  nowhere  appears  in  the  ex- 
emption proceeding  that  tbe  real  estate 
sought  to  be  exempted  was  such  as  could  be 
exempted  in  such  a  proceeding  under  tbe 
laws  of  force  at  the  time  the  exemption  was 
sought;  (S)  the  real  estate  sought  to  be  ex- 
empted was  not  such  as  could  be  exempted 
under  the  law,  not  being  property  valuable 
chiefly  for  agricultural  purposes,  and  not  be- 
ing city  property  of  a  greater  value  than 
$500;  (4)  no  survey  or  plat  of  the  property 
was  attached  to  the  homestead  proceeding, 
and  none  of  the  requirements  of  law  inci- 
dent to  such  a  survey  were  complied  with. 
It  was  claimed  in  tbe  petition  that,  if  the 
exemption  was  binding,  it  should  not  be  al- 
lowed to  prevail  against  the  plaintiff  to  the 
exclusion  of  the  entire  Indebtedness  due  It 
by  Evans,  because  $319  of  that  indebtedness, 
besides  Interest  and  attorney's  fees,  was  due 
for  money  advanced  to  Evans  for  the  pur- 
pose of  paying  off,  and  which  actually  did 
pay  off,  his  Indebtedness  to  the  Central  City 
Loan  &  Trust  Association,  as  above  set  out 
The  prayers  of  the  petition  were  (1)  that  the 
homestead  exemption  be  declared  Invalid 
and  of  no  effect  as  to  the  plaintiff;  (2)  that 
tbe  Central  City  Loan  &  Trust  Association 
be  made  a  xmrty  to  the  cause,  and  the  plain- 
tiff subrogated  to  its  rights  under  the  deed 
of  Evans,  and  judgment  rendered  in  favor 
of  the  plaintiff  for  the  amount  advanced  in 
paying  off  the  debt  of  the  Central  City  As- ' 
sedation,  together  with  Interest  and  attor- 
ney's fees,  to  be  recovered  especially  out 
of  the  land;  (3)  that  the  land  be  sold,  and 
tbe  proceeds  applied  first  to  the  payment  of 
all  the  Indebtedness  of  Evans  to  tbe  plain- 
tiff; (4)  for  general  equitable  relief  and  for 
process.  By  amendment  the  plaintiff  alleg- 
ed, as  an  additional  reason  why  the  home- 
stead was  invalid,  that  It  was  set  apart  up- 
on the  application  of  tbe  wife  out  of  her 
husband's  property,  without  the  knowledge 
or  consent  of  the  husband.  The  defendant, 
in  bis  answer,  denied  that  the  plaintiff  bad 
paid  the  $319  due  by  him  to  the  Central 
City  Loan  &  Trust  Association,  "but  says 
by  his  consent  the  said  amount  yr&a  paid  out 
of  the  money  borrowed  by  him."  He  ad- 
mitted that  the  plaintiff  had  levied  on  the 
property  as  set  out  In  the  petition,  and  tbat 
bis  wife  had  filed  a  claim  thereto,  "and  says 
that  said  claim  case  was  tried,  and  evidence 
introduced  in  said  case,  and  that  the  court 
*  •  *  sustained  said  homestead,  *  «  ♦ 
whereupon  the  plaintiff  dismissed  its  levy, 
and  did  not  except  in  any  way  as  allowed 
by  law.  Wherefore  defendant  says  that  the 
title  of  said  land  and  the  contentions  made 
in  this  petition  have  been  iFully  adjudicated 
In  favor  of  the  beneficiaries  In  said  home- 
stead, and.  be  prays  tbe  Judgment  of  the 
court  so  finding."  He  admitted  that  his  wife 
bad  secured  a  homestead  upon  the  property, 
and  averred  that  at  the  time  of  securing 
the  loan  from  the  plaintiff  be  was  not  advls- 
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ed  that  a  homestead  had  been  applied  for; 
that  step  having  been  taken  without  his 
knowledge  or  consent  He  disclaimed  any 
Interest  In  the  homestead,  though  denying 
that  it  was  invalid.  He  further  averred  that 
the  debt  sued  on  by  the  plalntifl  was  infect- 
ed with  usury'  and  void.  Other  than  as  set 
out,  the  answer  admitted  the  material  alle- 
gations of  the  petition.  The  plaintiff  demur- 
red specially  to  so  much  of  the  answer  as 
sought  to  set  up  the  defense  of  res  adjndl- 
cata,  "because  It  Is  apparent  from  the  facts 
therein  stated  that  no  judgment  has  been 
rendered  which  should  preclude  plalntifl 
from  now  insisting  upon  Its  objection  to  said 
homestead";  and  to  that  portion  in  which 
the  defendant  attempted  to  plead  usury,  on 
the  ground  that  a  Judgment  bad  been  ren- 
dered in  behalf  of  the  plaintiff  against  the 
defendant,  which  was  binding  upon  him  and 
nls  privies,  and  "even  if  said  Judgment  is 
not  binding  upon  the  homestead  estate,  of 
which  he  is  the  quasi  trustee,  the  defense 
of  usury  Is  a  personal  one,  and  cannot  be 
.set  np  by  one  who  is  not  a  party  to  the  con- 
tract, or  bis  privy."  The  defendant  also  de- 
murred to  tl^e  petition  generally,  and  on  the 
grounds  that  the  plaintiff  liad  a  complete 
remedy  at  law,  and  that  there  was  a  mis- 
joinder of  parties;  the  Central  City  Loan  & 
Trust  Company  having  no  interest  in  the 
litigation,  and  not  being  privy  to  either  the 
platntiS  or  the  defendant  The  court  over- 
ruled the  demurrer  of  the  defendant,  and 
sustained  that  of  the  plaintiff.  Certain  spe- 
cial issues  of  fact  were  submitted  to  the 
Jury,  who  found  that  .the  house  and  lot  In 
question  were  located  In  a  village;  that  the 
value  of  the  land  was  $125,  and  that  of  the 
Improvements  $394;  making  the  aggregate 
value  of  the  property  $519.  The  court  there- 
upon rendered  a  decree  setting  aside  the 
homestead  as  to  the  land  therein  described, 
and  taxing  the  costs  against  the  defendant 
To  the  ruling  on  the  demurrers  and  to  the 
rendition  of  the  decree,  the  defendant  ex- 
cepted. 

1.  From  the  above  statement  of  facts,  It 
seems  to  us  that  the  judgment  overmllng  the 
general  demurrer  to  the  petition  was  so  mani- 
festly correct  as  to  require  no  discussion.  The 
petition  clearly  set  forth  a  cause  of  action, 
and  It  was  therefore  not  error  to  so  hold. 

2.  It  was  claimed  that  the  plaintiff  had  a 
complete  remedy  at  law,  and  that  by  a  levy 
on  the  property  and  the  trial  of  a  daim,  in 
the  event  one  should  be  filed,  the  questions 
involved  could  be  easily  adjudicated.  The 
showing  made  by  the  petition,  we  think,  nega- 
tives this  idea.  If,  however,  the  plaintiff  had 
levied  on  the  land,  and  attempted  to  sell  it 
under  the  levy,  it  would  have  been  difficult 
to  find  a  purchaser,  with  the  homestead  on  It 
outstanding  as  set  forth  In  the  petition.  The 
plaintiff  would  probably  have  been  compelled 
to  buy  the  land  In  order  to  realize  Its  debt, 
and,  in  the  end,  would  doubtless  have  found 
It  necessary  to  bring  just  this  sort  of  suit 


to  get  rid  of  the  homestead  and  obtain  a  clear 
title  to  the  property.  Aside  from  all  this, 
however,  the  petition  does  not  Invoke  any  of 
the  extraordinary  powers  of  a  court  of  equity, 
and  therefore,  since,  the  passage  of  the  uni- 
form procedure  act  of  1887  (Civ.  Code  1896,  S 
4833  et  seq.),  it  is  not  necessary,  in  order  to 
maintain  the  petition,  that  the  plaintiff  should 
make  It  appear  that  it  has  no  remedy  at  law. 
De  Lacy  v.  Hurst  83  Ga.  223.  9  S.  B.  1052; 
Georgia  Oo.  v.  Etowah  Co.,  104  Qa.  399,  30 
S.  B.  878;  Bay  v.  Home  Oo.,  106  Ga.  497,  32 
S.  B.  608;  Teasley  v.  Bradley,  110  Ga.  505, 
85  S.  B.  782,  78  Atn.  St  Bep.  113;  Brooks 
V.  Stroud,  111  Ga.  875,  36  S.  B.  960. 

8.  We  think  the  court  below  was  clearly 
right  In  sustaining  the  demurrer  to  that  por- 
tion of  the  defendant's  answer  which  sought 
to  set  op  the  defense  of  usury  in  the  debt  due 
the  plaintiff.  It  was  admitted  in  the  answer 
that  that  debt  had  been  reduced  to  judgment 
In  the  city  conrt  of  Macon.  That  court  and 
that  cause,  then,  were  the  ones  in  which  the 
plea  of  usury  should  have  been  set  up.  The 
defendant  is  concluded  by  the  judgment 
against  him  on  all  questions  which  were  or 
might  have  been  made  at  that  time.  It  ap- 
pears, also,  that  in  this  case  he  la  the  de- 
fendant in  his  capacity  of  head  of  a  family; 
and  it  is  well  settled  that  the  beneficiaries  of 
a  homestead  estate  are  concluded  by  a  judg- 
ment against  the  head  of  the  family,  even 
where  the  homestead  was  set  apart  on  the 
application  of  the  wife  out  of  the  husband's 
property.  Zimmerman  v.  Tucker,  64  Ga.  482; 
Barfield  v.  Jefferson,  84  Ga.  609,  11  S.  m  149; 
Wegman  Piano  Co.  v.  Irvhie,  107  Ga.  65,  32 
&  B.  898,  73  Am.  St  Rep.  109;  WlUlngbam 
V.  Slade,  112  Oa.  420,  87  S.  B.  737.  That  the 
defendant  as  the  head  of  a  family,  could 
not  go  behind  the  judgment  rendered  in  the 
city  court  of  Macon  for  the  purpose  sought  is 
clearly  settled  by  the  decisions  of  this  court  in 
the  cases  of  Stewart  v.  Stisher,  83  Ga.  297,  9 
S.  B.  1041;  Bzzard  v.  Bates,  95  Ga.  712,  22 
S.  B.  713:  and  Hendriz  v.  Webb,  113  6a. 
1030,  39  S.  B.  461. 

4.  Section  2866  of  the  avU  Code  of  1895 
provides  that  real  estate  In  a  city,  town,  or 
village  may  be  set  aside  as  a  homestead,  but 
that  It  must  not  exceed  $500  in  value.  The 
jury,  passing  upon  the  questions  of  fact  sub- 
mitted to  them  in  this  case,  found  that  the 
value  of  the  property  at  the  time  It  was  set 
aside  was  $519,  and  that  the  property  was  lo- 
cated in  a  village.  In  the  case  of  Piedmont 
Nat  B.  &  U  Ass'n  v.  Bryant,  116  Ga.  417. 
41  S.  B.  661,  this  conrt  held  that  under  the 
proviMons  of  the  Code  section  referred  to,  the 
setting  apart  of  a  homestead  Is  exceedingly 
Informal,  but  that  the  law  imposes  terms  and 
conditions  without  which  the  exemption  can- 
not be  obtained.  "One  of  these  is  that  the 
head  of  a  family  can  exempt  land  not  In  a 
city,  town,  or  village  only  when  the  Improve- 
ments thereon  do  not  exceed  $200  In  value. 
Another  Is  that  such  land  can  be  set  apart 
only  where  its  chief  value  is  derived  from  its 
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adaptatioii  to  agrlcnltoral  pmposea.  If  the 
applicant  claims  an  exemption  on  land  on 
-which  the  ImproTementa  exceed  $200  in  value, 
Una  Is  contrary  to  law.  His  act  In  having  the 
schedule  recorded  would  be  Invalid,  and  would' 
not  bind  credltora.  So  If  he  attempt  to  set 
apart  land  which  does  not  derive  its  chief 
value  from  its  adaptation  to  agricultural  pur- 
poses, and  which  la  not  situated  within  a  city, 
town,  or  village.  •  •  «  The  word  'pro- 
vided' In  the  section  of  the  Code  means  'upon 
condition.* "  What  is  stated  in  the  case  cited 
Is  directly  applicable  to  the  question  presented 
in  the  present  case.  Under  the  finding  of  the 
]ary,  the  property  which  was  Included  In  the 
schedule  was  not  snch  as  could  be  exempted 
under  this  section  of  the  Code,  and  the  home- 
stead was  therefore  invalid.  It  follows  that 
the  decree  rendered  by  the  court  below  was 
not  erroneous. 

We  do  not  pass  upon  the  question  of  whether 
the  plaintiff  was  entitled  to  be  subrogated  to 
the  rights  of  the  Central  City  Loan  &  Trust 
Association,  because  that  contention  seems  to 
have  been  abandoned  by  the  plaintiff  in  the 
conrt  below,  and  was  not  argued  in  the  briefs 
of  counsel  here. 

Judgment  affirmed.  All  the  Justices  con- 
enrring,  except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 


(UT  Ga.  902) 

CAIN  et  aL  v.  SMITH  et  at. 
(Snpreme  Court  of  Georgia.    April  8,  1903.) 

CONSTITUTIONAL  LAW— LEGISLATIVE  POWERS 
—MUNICIPAL  INDEBTEDNESS— SUBMIS- 
SION TO  VOTERS— INJUNCTION. 

1.  The  power  of  legislation  may  be  taken 
away  from  tlie  lawmaking  body  by  the  Consti- 
tution, as  well  by  imjilication  as  by  express 
prohibition,  and  prohibitions  against  legislation 
which  result  by  implication  are  equally  as  ef- 
fectual as  when  they  are  express,  and  are  to 
be  regarded  in  the  one  case  no  less  than  in  the 
oibeT. 

2.  It  is  to  be  necessarily  implied,  from  the 
pivvisions  of  the  Constitution  in  relation  to  the 
iDCurring  of  indebtedness  by  mnnlcipalities,  that 
tiie  General  Assembly  has  not  the  power  to 
provide  for  the  submission  of  such  questions  to 
the  qualified  voters  in  comiection  with  other 
issues  entirely  foreign  to  the  matter  of  the  debt 
sought  to  be  incorrecP. 

3.  The  question  as  to  the  establishment  of 
the  enterprise  or  project  for  which  the  debt  is 
to  be  incurred  may  be  submitted  in  connection 
wHh  the  question  of  incurring  the  debt,  but  the 
better  practice,  even  in  such  cases,  is  to  sub- 
mit these  questions  separately. 

4.  If  a  statute  is  valid  in  part  and  in  part  in- 
valid, and  the  objectionable  portion  is  so  con- 
nected with  the  general  scheme  of  the  statute 
that,  should  it  be  stricken  out,  effect  cannot 
be  given  to  the  legislative  intent,  the  whole 
statute  must  fall. 

5.  Applying  the  principles  above  laid  down  to 
the  facts  of  the  present  case,  the  conrt  erred  in 
not  granting  the  injunction  prayed  for. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  li.  S.  Roan,  Judge. 

Action  by  T.  K.  Cain  and  others  against 
C.  W.  Smith  and  others.    Judgment  for  de- 


fendants, and  plaintiffs  bring  error.    Bevers- 
ed. 

King,  Spalding  &  Little  and  Abbott  & 
Goree,  for  plaintiffs  In  error.  Arnold  &  Ar- 
nold, for  defendants  in  error. 

COBB,  J.  On  December  2,  1902,  an  act 
was  approved  providing  for  a  new  charter 
for  the  town  of  Edgewood.  Acts  1902,  p. 
409.  The  first  section  of  the  act  repealed  the 
act  of  1898  (Acts  1898,  p.  175)  incorporating 
the  town.  The  second  section  declared  "that 
the  city  of  Edgewood,  in  the  county  of  De 
Kalb,  be,  and  the  same  is,  hereby  incorpo- 
rated as  a  city  under  the  name  of  city  of 
Edgewood."  ,The  third  section  defines  the 
corporate  llndts  of  the  city,  and  within  the 
limits  thus  prescribed  Is  embraced  more  tei^ 
rltory  than  was  embraced  within  the  corpo- 
rate limits  of  the  town.  The  following  13 
sections  of  the  act  confer  upon  the  city  au- 
thorities many  of  the  usual  powers  granted 
to  municipal  corporations,  provide  for  a  form 
of  government,  etc.  The  seventeenth  and 
eighteenth  sections  relate  to  the  establish- 
ment of  a  system  of  public  instmction  in  the 
city.  The  nineteenth  section  authorizes  the 
city  to  issue  bonds,  not  to  exceed  $10,000  In 
amount,  the  proceeds  to  be  used  for  the  pur- 
pose of  erecting  school  bnildings  and  pur- 
chasing sites  for  the  same.  The  twentieth 
section  extends  the  corporate  limits  over  cer- 
tain territory  for  police  purposes  only.  The 
twenty-first  section  Is  in  the  following  words: 
"This  act  shall  go  Into  effect  and  become 
operative  upon  its  adoption  by  a  two  thirds 
vote  of  the  qualified  voters  of  said  city  of 
Edgewood,  at  a  special  election  to  be  held 
for  that  purpose  on  the  first  Wednesday  in 
January,  1003,  which  election  shall  be  held 
in  the  same  manner  and  under  the  same  rules 
as  elections  for  mayor  and  aldermen  under 
this  act;  provided,  the  notice  of  the  inten- 
tions to  hold  said  election  bas  been  given  as 
required  by  section  377  of  the  Code  of  Geor- 
gia, 1805  (volume  one);  and  in  said  special 
election  those  voting  for  the  adoption  or  rati- 
fication of  this  act  shall  have  upon  their 
ballots  the  words  'Kor  bonds  and  adoption,' 
and  those  voting  against  the  adoption  or  rati- 
fication of  this  act  shall  have  the  words 
'Against  bonds  and  adoption.'  In  the  event 
that  two  thirds  of  the  qualified  voters  of  said 
city  of  Edgewood  shall  vote  in  favor  of  the 
adoption  of  this  act,  it  shall,  upon  the  certifi- 
cate of  such  result  by  the  election  managers, 
go  Into  effect  and  become  operative.  If  this 
bill  shall  fail  of  adoption  at  the  first  election. 
It  may  be  again  submitted  to  a  vote  at  anoth- 
er election,  to  be  held  one  year  from  the  first 
election,  and  thereafter  annually  if  recom- 
mended by  the  mayor  and  council  of  the 
town  of  Edgewood."  An  election  was  held 
at  the  time  fixed  in  the  section  of  the  char- 
ter above  quoted,  and  it  Is  claimed  that  two- 
thirds  of  the  qualified  voters  embraced  within 
the  territory  described  in  the  act  as  the  city 
of  Edgewood  voted  "For  bonds  and  adoption." 
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Certain  persons  wbo  resided  within  the  lim- 
its of  the  territory  above  referred  to,  and 
would  be  taxpayers  and  citizens  of  the  dty 
of  Edgewood  If  the  act  was  adopted,  brought 
their  petition  praying  that  the  persons  claim- 
ing to  have  been  elected  as  mayor  and  alder- 
men at  the  election  be  enjoined  from  carry- 
ing the  act  Into  effect  The  Judge  refused  to 
grant  the  Injunction  prayed  for,  and  this  rnl- 
ing  is  assigned  as  error. 

The  Oonstltutiou  provides  that  local  laws 
having  for  their  object  the  establishment  of 
public  schools  within  the  limits  of  municipal 
corporations  shall  not  "talce  effect  until  the 
same  shall  have  been  submitted  to  a  vote 
of  the  qnallfled  voters  In  each  county  or  mu- 
nicipal corporation,  and  approved  by  a  two- 
thirds  vote  of  persons  quallBed  to  vote  at 
such  election";  the  General  Assembly  having 
authority  to  prescribe  wbo  shall  vote  on  such 
qnestlon.  CSv.  Code,  S  6909.  The  Constitu- 
tion also  provides  that  no  municipal  corpora- 
tion shall  Incur  any  new  debt,  except  for  a 
temporary  loan  to  supply  casual  deficiencies 
of  revenue,  not  to  exceed  one-fifth  of  1  per 
cent,  of  the  assessed  value  of  taxable  prop- 
erty therein,  "without  the  assent  of  two- 
thirds  of  the  qualified  voters  thereof,  at  an 
election  for  that  purpose,  to  be  hel4  as  may 
be  prescribed  by  law."  Id.  {  58»3.  The  Gen- 
eral Assembly  has  power  to  create  municipal 
corporations,  and  there  Is  no  restriction  In  the 
Constitution  upon  this  power.  The  General 
Assembly  may  incorporate  a  town  or  city  hf 
a  legislative  act  simply  declaring  such  town  or 
city  to  be  a  municipal  corporation.  It  may  de- 
clare that  the  territory  embraced  within  given 
limits  shall  be  a  city  or  town  upon  certain 
conditions  named  In  the  act,  as  that  a  certain 
proportion  of  the  people  embraced  within  such 
territory  shall  give  their  assent  to  the  cre- 
ation of  the  corporation.  If  the  General  As- 
sembly, In  its  discretion,  sees  proper  to  sub- 
mit thijs  question  to  the  people  to  be  affected, 
then  the  number  who  shall  give  their  assent 
l8  also  purely  within  the  discretion  of  the 
General  Assembly.  It  will  thus  be  seen  that 
the  General  Assembly  has  power  to  author- 
ize a  municipal  corporation  to  have  an  elec- 
tion on  the  question  of  the  establishment  of 
public  schools,  to  have  an  election  on  the 
subject  of  Incurring  a  debt,  and  also  to  au- 
thorize the  persons  to  be  affected  by  the  cre- 
ation of  the  municipal  corporation  to  deter- 
mine whether  the  corporation  shall  come  into 
existence.  The  controlling  question  In  the 
present  case  Is  whether  the  General  Assembly 
has  authority  to  provide  that  the  qualified 
voters  within  a  given  territory  shall  pass  up- 
on all  of  these  questions  at  one  time.  Has 
the  General  Assembly  authority  to  provide 
for  an  election  which  may  result  in  the  cre- 
ation of  a  municipal  corporation,  in  the  es- 
tablishment of  a  system  of  public  schools, 
and  in  the  incurring  of  a  debt  for  this  pur- 
pose, the  voters  being  required  to  vote  at  the 
same  time  either  for  or  against  aU  of  the 
propositions  submitted?    The  Constitution  la 


clear  in  Its  terms  In  regard  to  dectlons  on  the 
subject  of  incurring  debts.  It  says  that  an 
election  shall  be  held  "for  that  purpose,"  and 
It  Is  necessarily  to  be  Implied  that  the  voters 
shall  be  permitted  to  express  their  opinion 
on  this  question  disconnected  from  any  other 
proposition  which  may  be  submitted  for  their 
consideration,  not  related  to  the  subject  of  In- 
curring the  debt.  The  purpose  and  scheme 
of  the  Constitution  is  to  discourage  the  in- 
curring of  debts  by  municipal  corporations, 
and  such  debts  are  to  be  Incurred  only  when 
the  assent  of  two-thirds  of  the  qualified  vot- 
ers has  been  freely  and  voluntarily  given. 
The  voters  are  entitled  to  have  this  question 
submitted  to  them,  so  that  they  may  pass 
upon  it  freely  and  untrammeled  by  any  other 
consideration  than  the  question  whether  the 
debt  shall  be  incurred  for  the  purpose  for 
which  the  money  to  be  raised  Is  to  be  used. 
It  has  been  held  not  to  be  Improper  to  sub- 
mit to  the  qualified  voters  at  the  same  time 
the  question  whether  schools  shall  be  estab- 
lished, and  whether  bonds  shall  be  issued 
for  tbe  purpose  of  maintaining  such  schools; 
though  It  was  said,  at  the  time  that  this  rul- 
ing was  made,  that  even  In  such  cases  tha- 
better  practice  would  have  been  to  have  pro- 
vided for  separate  elections  on  these  ques- 
tions. Brand  v.  Town  of  LiBwrencevIlle,  104 
Ga.  486,  30  S.  B.  954.  This  Is  the  only  rul- 
ing this  court  has  ever  made  upon  the  sub- 
ject, and  this  goes  no  further  than  holding 
that  the  qualified  voters  may  be  called  upon 
to  vote  at  the  same  time  upon  the  question 
of  'whether  a  debt  shall  be  incurred,  and 
whether  the  enterprise  for  which  the  money 
to  be  thus  raised  Is  to  be  used  shall  be  under- 
taken. Further  than  this  we  do  not  feel  Jus- 
tified in  going.  If  the  General  Assembly 
was  allowed  to  submit  two,  three,  or  more 
propositions  at  one  time  In  connection  with 
the  question  of  incurring  a  debt,  and  require 
the  citizen  to  vote  for  or  against  all,  the 
question  of  incurring  the  debt  would  no  long- 
er be  left  to  the  will  of  the  qualified  voters 
of  the  towns  and  cities  of  the  state,  but 
would  be  remitted  to  the  subtlety  and  inge- 
nuity of  those  interested  and  usually  Influen- 
tial in  passing  local  legislation.  In  combin- 
ing together  various  mitters  which  might 
have  the  effect  to  bring  about  a  vote  in  fa- 
vor of  bonds,  when  It  might  not  have  been 
brought  about  if  the  single  issue  had  been 
submitted  to  a  vote. 

It  is  said,  though,  that  the  Constitution 
does  not  In  terms  prohibit  the  General  As- 
semhl;-  from  submitting  to  the  qualified  vot- 
ers the  question  of  Incurring  a  debt,  along 
with  other  questions.  The  power  of  legis- 
lation may  be  taken  away  from  the  lawmak- 
ing body  by  the  Constitution,  as  well  by  im- 
plication as  by  express  prohibition,  and  pro- 
hibitions against  legislation  which  result 
from  Implication  are  equally  as  effectual  as 
when  they  are  express,  and  are  to  be  re- 
garded in  the  one  case  no  less  than  in  the 
other.     6  Am.  &  Eng.  £nc.  L.  (2d  Bd.)  934. 


Digitized  by 


Google 


6s.) 


GAIN  ▼.  SMITH. 


note  6,  dtlng  Page  t.  Allen,  68  Pa.  838,  98 
Am.  Dec.  272.  Tbe  case  just  cited  was  deal- 
ing with  a  law  providing  for  the  registration 
of  voters,  which  made  a  condition  of  registry 
tbe  possession  by  the  voter  of  certain  quall- 
flcatloDs  additional  to  those  prescribed  by 
the  Constitatlon,  there  being  nothing  in  the 
Constitntion  expressly  prohibiting  the  Iiegl»- 
latnre  from  requiring  that  the  voter  should 
have  such  qualifications.  In  the  opinion  of 
tbe  court  by  Thompson,  O.  J.,  there  is  the 
following  language:  "It  is  usual,  on  the 
part  of  those  who  insist  on  the  constitution- 
ality of  any  given  statute,  to  claim  that  it 
must  be  regarded  as  constitutional  unless  ex- 
pressly prohibited  by  some  provision  in  the 
Constitution.  In  other  words,  in  construing 
tbe  Constitation  of  tbe  state,  whatever  la  not 
expressly  denied  to  tbe  legislative  power  is 
possessed  by  it  The  opposite  of  this  rule,  I 
may  remark,  }b  the  rule  of  construction  of  tbe 
federal  Constitution.  I  assent  to  this,  but 
not  that  tbe  inhibitions  of  the  Constitution 
must  always  be  express.  They  are  equally 
effective,  and  not  less  to  be  regarded,  when 
tbey  arise  by  implication,  and  this  is  the 
case  when  the  legislative  provision  is  repug- 
nant to  some  provision  of  the  Constitution. 
Lelb  V.  Commonwealth,  9  Watts,  200;  Hill  v. 
Humphreys,  6  Watts  &  S.  123,  39  Am.  Dec. 
117;  Eakln  t.  Baub,  12  Serg.  &  B.  330; 
Commonwealth  v.  Maxwell,  27  Pa.  444; 
Chase  ▼.  Miller,  41  Pa.  403.  To  Ulustrate 
this  idea:  The  executive  power  of  the  state, 
under  the  Constitution,  is  lodged  in  a  gov- 
ernor; and-  the  legislative  in  a  senate  and 
bouse  of  representatives.  It  would  be  mani- 
festly repugnant  to  these  provisions  of  tbe 
Constitution  if  an  act  of  assembly  should 
provide  for  the  election  of  two  executives,  or 
two  senates  and  houses  of  representatives, 
at  the  same  election;  yet  it  would  be  uncon- 
stitutional only  by '  implication,  there  being 
no  express  prohibition  on  the  subject.  So  in 
regard  to  qualification  for  office.  An  act 
which  should  require  a  residence  in  the  state 
for  ten  years,  Instead  of  three,  or  an  age  of 
fifty  years,  or  freehold  estate,  in  order  to  be 
eligible  to  the  office  of  representative,  would 
be  void  for  repugnancy,  because  dltFerlug 
from  the  qualification  expressed  in  the  Con- 
stitution, and  would  be  so  only  by  necessary 
implication  —  necessary  to  keep  legislation 
within  tbe  paramount  rules  of  tbe  Constitu- 
tion." When  it  is  apparent  that  the  policy 
of  the  Constitution  is  against  the  incurring 
of  municipal  indebtedness,  and  that  such  In- 
debtedness is  to  be  incurred  only  with  the 
assent  of  the  quaUfled  voters  of  the  munici- 
pality, "at  an  election  for  that  purpose,"  Is 
there  not  necessarily  an  implication  that  tbe 
General  Assembly  shall  not  submit  the  ques- 
tion of  incurring  the  Indebtedness  in  such  a 
way  that  tbe  quaUfled  voters  will  be  tempted, 
even  if  not  constrained,  to  ajuthorlze  the  cre- 
ation of  tbe  debt,  solely  in  order  that  other 
propositions  submitted  at  the  same  time  may 
succeed?    Undor  tbe  ruling  in  tbe  Brand 


Case,  the  General  Assembly  bad  authority  to 
submit  at  the  same  time  to  the  qualified  vot- 
ers of  Gdgewood  the  question  of  the  estab- 
lishment of  schools,  and  tbe  question  as  to 
whether  the  facilities  for  tbe  schools  should 
be  secured  by  an  issue  of  bonds.  But  it  did 
not  have  authority  to  submit,  at  the  time 
these  two  questions  were  voted  on,  the  fur- 
ther proposition  as  to  whether  the  city  of 
Edgewood  should  come  Into  existence  as  a 
municipal  corporation.  We  have  therefore, 
without  much  difficulty,  reached  the  conclu- 
sion that  the  qualified  voters  within  the  ter- 
ritory intended  to  be  embraced  within  the 
city  of  Edgewood  have  not  given  their  as- 
sent to  the  incurring  of  the  indebtedness  in 
the  manner  prescribed  by  the  Constitution. 
So  much  of  the  act,  therefore,  as  provided 
for  a  submission  of  this  issue  to  the  qualified 
voters  at  tbe  same  time  with  the  issue  of 
Incorporation  or  no  Incorporation,  is  uncon- 
stitutional and  void. 

The  question  then  arises,  what  effect  has 
this  invalid  part  of  the  act  upon  the  remain- 
der of  it?  As  stated  above,  the  General  As- 
sembly bad  the  right  to  incorporate  the  city 
of  Edgewood,  and  prescribe  as  a  condition 
precedent  to  incorporation  that  the  people  to 
be  affected  by  It  should  consent  thereto. 
Considering  tbe  act  as  a  whole,  it  is  appar- 
ent that  the  General  Assembly  intended  that 
the  city  of  Edgewood  should  come  into  ex- 
istence as  a  municipal  corporation  only  in 
the  event  the  election  provided  for  In  tbe 
twenty-first  section  of  the  act  should  result 
"For  bonds  and  adoption";  that  is,  it  was 
intended  that  this  new  municipality  should 
not  take  its  place  among  tbe  municipalities 
of  the  state  unless  two-thirds  of  the  qualified 
voters  in  the  territory  to  be  affected  assented 
to  three  propositions— the  creation  of  the  mu- 
nicipality, the  establishment  of  schools,  and 
the  incurring  of  a  debt  of  $10,000  to  provide 
for  the  same.  The  question  was  submitted 
by  the  General  Assembly  in  this  way,  and  it 
Is  therefore  to  be  inferred  that  unless  this 
could  be  done  it  was  not  the  intention  of  the 
General  Assembly  to  create  the  municipality. 
The  rule  applicable  in  such  cases  is  thus 
stated  by  the  present  Chief  Justice  in  Elliott 
V.  State,  91  Ga.  696,  17  S.  B.  1004:  "When  a 
statute  cannot  be  sustained  as  a  whole,  the 
courts  will  uphold  it  in  part  when  it  is  rea- 
sonably certain  that  to  do  so  will  correspond 
with  the  main  purpose  which  the  Legislature 
sought  to  accomplish  by  its  enactment,  if, 
after  the  objectionable  part  Is  Stricken, 
enough  remains  to  accomplish  that  purpose. 
But  if  the  objectionable  part  la  so  connected 
with  the  general  scope  of  the  statute  that, 
should  it  'be  stricken  out,  effect  cannot  be 
given  to  the  legislative  Intent,  the  rest  of  the 
statute  must  fall  with  it.  The  courts  can- 
not construct  from  a  defective  statute  a  law 
which  the  lawmaking  body  did  not  Intend  to 
enact,  and  which  it  cannot  be  presumed  it 
would  have  been  willing  to  enact  See  '~ 
ley  Const  Um.  (6tta  Ed.)  200  et  seq.; 
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eriand,  Stat  Oonstr.  S(  169-180;  Baldwin  ▼. 
Franks,  120  U.  S.  678  [7  Sup.  Ct  656,  32  L. 
Ed.  766],  and  oases  cited."  See,  also,  Pap- 
wortb  T.  State,  103  Ga.  87  (2).  31  S.  E.  402. 
Under  the  principle  stated  In  tbe  quotation 
just  made,  it  is  apparent  that  tbe  legislative 
scheme  in  the  act  under  consideration  cannot 
be  carried  out,  and  therefore  the  entire  act 
must  fall.  The  court  erred  in  not  granting 
tbe  Injunction  prayed  for. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CANDLEB,  J^  dla- 
qualified. 


an  Oa.  960) 

HARRIS  T.  GANO  &  JENNINGS  (two  eases). 
{Supreme  Court  of  Georgia.    AprU  8,  1903.) 

ACTI0N8-C0NSIDERATI0N— PRACTICB  —  CROSS- 
BILL OF  BXCBPTIONS. 

1.  Where  two  cases  between  the  same  par- 
ties are  consolidated  merely  for  tbe  purposes  of 
trial,  and  separate  verdicts  are  retnmed  against 
the  losing  party,  who  thereupon  makes  in  each 
case  an  inaependent  motion  for  a  new  trial,  the 
proper  practice,  in  the  event  both  of  bis  mo- 
tions are  overruled  and  he  desires  to  except  to 
the  judgments  thereon,  is  to  sue  out  separate 
writs  of  error.  When  this  course  is  pursued, 
the  prevailing  party  in  the  trial  court  cannot, 
by  a  single  cross-bill  of  exceptions,  bring  under 
review  in  this  court  such  rulings  in  the  two 
cases  as  were  adverse  to  him. 

2.  So  far  as  the  present  litigation  la  concern- 
ed, tbe  evidence  warranted  the  findings  of  the 
jury  in  favor  of  the  prevailing  party  below, 
and  there  was  no  error  of  commission  or  of 
omission  by  tbe  trial  judge  of  which  the  losing 
party  could  justly  complain. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Houston  Coun- 
ty; W.  H.  Felton,  Jr.,  Judge. 

Actions  by  W.  H.  Harris,  executor,  against 
Gano  &  Jennlng^s.  Actions  consolidated. 
Verdicts  rendered  for  plaintiff.  Defendants 
bring  separate  writs  of  error,  and  plaintiff 
files  cross-bill  of  exceptions.  Judgment  af- 
firmed on  main  bill  of  exceptions.  Cross- 
bill dismissed. 

Ik  It.  Brown  and  Bacon,  Miller  &  Brunson, 
for  plaintiff.  Hardeman  &  Moore  and  H.  A. 
Matbews,  for  defendants. 


SIMMONS,  a  J.  On  July  8,  1896,  W.  H. 
Harris,  as  executor  under  the  will  of  H.  C. 
Harris,  entered  into  a  written  contract  with 
Gano  &  Jennings,  which  embraced,  among 
other  stipulations,  the  following:  That  firm 
was  to  be  allowed  to  place  Its  sawmill  on  a 
plantation  comprising  a  portion  of  the  estate 
represented  by  Harris,  and  to  "cut  there- 
from all  tbe  timber  available  for  lumber, 
except  pine."  This  timber  was  to  be  sawed 
Into  lumber,  at  the  expense  of  Gano  &  Jen- 
nings, "according  to  the  specifications  fur- 
nished by  Harris,  and  to  be  stacked  on  sticks 
on  the  yard  in  such  manner  as"  he  might 
direct  "On  1st  Wednesday  In  each  month, 
Harris"  was  to  "inspect  the  lumber  sawed 
during  tbe  preceding  calendar  month,  and 


pay"  Gano  ft  Jennings  In  caab,  as  per  a 

schedule  of  prices  agreed  on,  for  all  tbe 
lumber  so  sawn  which  came  up  to  the  speci- 
fications furnished.  The  lumber  which  did 
not  meet  these  speclflcatlODs  was  to  "be  di- 
vided equally,  Harris  taking  one-half,  and 
Gano  ft  Jennings  taking  one-half  as  their 
full  pay  for  sawing  It  and  piling  it  In  two 
separate  piles."  Harris  was  to  keep  that 
firm  "supplied  with  specifications  for  sawing 
tall  time,  not  exceeding  200,000  feet  per 
month";  and  In  the  event  he  should  fail,  on 
application,  to  furnish  such  specifications,  the 
partnership  was  to  be  privileged  to  "saw  the 
timber  Into  merchantable  lumber  of  custom- 
ary sizes."  Gano  ft  Jennings,  on  the  other 
hand,  agreed  "to  cut  the  timber,  haul  the 
logs,  and  •  *  *  saw  all  the  timber  on 
the  place  available  for  lumber,  except  pine," 
according  to  the  specifications  furnished  by 
Harris,  and  at  the  prices  agreed  on,  aver- 
aging "sawing  not  under  106  M  feet  per 
month";  provided  that  any  "providential  oc- 
currence Interfering  with  the  operation  of 
the  mill"  should  relieve  Gano  &  Jennings,  to 
the  extent  of  such  interference,  from  this 
"obligation  of  averaging  100  M  feet  of  lumber 
per  month."  In  pursuance  of  this  agreement, 
Gano  ft  Jennings  proceeded  to  erect  a  saw- 
mill on  the  tract  of  timber  above  referred  to, 
and  commenced  sawing  some  time  In  August, 
1896.  Operations  were  continued  from  that 
time  np  to  the  summer  of  1898,  when  they 
were  suspended  by  mutual  assent  of  the 
parties.  In  March,  1899,  Harris,  as  executor. 
Instituted  against  Gano  &  Jennings  two  suits, 
one  being  an  action  for  damages  predicated 
upon  an  alleged  breach  of  the  contract  and 
tbe  other  being  a  suit  upon  an  open  account 
for  the  sum  of  $3,465.55,  with  Interest  there- 
on. In  defense  to  the  first  of  these  suits, 
Gano  ft  Jennings  filed  an  answer  In  which 
denial  was  made  of  all  the  material  allega- 
tions of  the  plalntlfTs  petition,  and  In  which 
that  firm  set  up  a  counterclaim  for  damages 
by  way  of  recoupment  In  answer  to  the 
suit  on  tbe  account,  Gano  ft  Jennings  denied 
all  indebtedness  to  tbe  plaintiff,  and  also 
filed  a  special  plea  In  which  it  was  alleged 
that  the  plaintiff  was  Indebted  to  the  partner- 
ship In  tbe  sum  of  $602.60  for  lumber  sawn 
for  the  plaintiff  during  tbe  months  of  Septem- 
ber, October,  and  November,  1897,  and  nev- 
er paid  for.  When  these  cases  were  called 
In  the  superior  court  they  were,  by  con- 
sent of  the  parties,  consolidated  for  the  pur- 
poses of  trial,  and  a  separate  verdict  was 
retnmed  In  each.  The  losing  party,  Harris, 
duly  filed  separate  motions  for  a  new  trial, 
neither  of  which  was  granted,  and  he  there- 
upon brought  both  cases  to  this  court  for 
review  upon  separate  writs  of  error.  Gano 
ft  Jennings  filed  a  cross-bill  of  exceptions,  de- 
signed to  cover  both  cases.  In  which  com- 
plaint was  made  of  various  rulings  adverse 
to  that  firm. 

1.  On  tbe  bearing  before  this  court,  coun- 
■d  for  Gano  ft  Jennings' took  the  position 
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that,  aa  the  two  cases  were  consolidated  asd 
tried  together  in  the  conrt  below,  Haxrig 
should  have  made  bnt  a  single  motion  for 
a 'new  trial;  and  that,  as  he  failed  to  pursue 
this  course,  but  filed  an  Independent  motion 
in  each  case,  and  sued  out  separate  writs  of 
error  in  each,  this  court  was  without  Juris- 
diction in  the  premises.  This  position  is 
wholly  untenable,  as  will  appear  from  what 
has  been  heretofore  said  by  this  court  with 
reference  to  the  practice  to  be  followed  when 
fwo  or  more  cases  are  consolidated  merely 
for  the  purposes  of  trial,  separate  verdicts  be- 
ing returned  in  each.  See  Western  Assur- 
ance Co.  V.  Way,  98  (Ja.  748,  27  8.  K.  167; 
Dickey  t.  State,  101  Oa.  572,  28  S.  E.  980; 
Brwln  T.  EnnlB,  104  Oa.  861,  81  S.  E.  444; 
Walker  v.  Conn,  112  Ga.  814,  87  S.  El  403; 
Wells  ▼.  Coker  Banking  Co.,  118  6a.  857, 
30  S.  E.  298;  Purvis  v.  Perst's  Sons  &  Co., 
114  Oa.  689,  40  S.  B.  728.  Accordingly,  we 
decline  to  dismiss  the  bills  of  exceptions 
sued  out  by  Harris,  and  hold  that  this  court 
is  without  Jurisdiction  to  entertain  the  cross- 
bill, as  it  applies  to  and  was  intended  to 
cover  twth  of  the  cases  tried  in  the  court 
^elow. 

2.  In  support  of  his  claim  for  damages,  the 
plaintiff  offered  evidence  tending  to  show 
that  Gano  &  Jennings  did  not  have  suitable, 
machinery  for  sawing  hardwood  timber,  and 
employed  an  Incompetent  sawyer,  with  the 
result  that  much  of  the  timber  sawed  was 
ruined  and  wasted;  that  the  lumber  pro- 
duced was  not  sawed  according  to  the  specifi- 
cations famished,  and  was  therefore  unfit 
for  market;  and  ttiat  no  attempt  at  all  was 
made  by  Oano  &  Jennings  to  saw  certain 
bills  of  lumber  for  which  the  plaintlfC  had 
procured  orders,  and  which  he  had  turned 
over  to  the  firm  to  fill  under  the  terms  of 
the  contract  between  them.  The  Items  of 
damage  sought  to  be  recovered  consisted: 
(1)  Of  loss  of  profits  on  various  orders  for 
lumber  received  by  the  plaintiff,  but  which 
be  was  unable  to  fill  for  the  reasons  Just  men- 
tioned; (2)  of  expenses  to  which  the  plaintiff 
was  put  because  of  the  failure  of  Oano  & 
Jennings  to  stack  the  Inmber  In  two  separate 
piles;  and  (3)  of  loss  incurred  by  reason  of 
Increase  in  general  expenses  caused  by  delay 
In  sawing,  and  failure  to  produce  an  average 
of  100,000  feet  of  lumber  per  month.  This 
alleged  increase  in  general  expenses  was 
brought  about,  the  plaintiff  Insisted,  by  Gano 
A  Jennings  consuming  12  months'  time  in 
sawing  lumber  which,  under  the  contract, 
should  have  been  sawed  In  6  months'  time, 
with  tbe  result  that  be  was  compelled  to  keep 
men  and  teams  at  the  mill,  during  the  entire 
period  of  12  months,  in  order  to  handle  the 
lumber  and  attend  to  Its  shipment,  although 
they  could  not  be  constantly  and  profitably 
employed  during  the  whole  of  that  time. 
The  evidence  offered  in  behalf  of  the  de- 
fendant partnership  tended  to  show  full  com- 
pliance on  Its  part  with  all  its  obllgatlona 
under  tbe  contract,  both  as  to  selecting  suit* 


able  timber  with  which  to  fill  special  or- 
ders, and  as  to  sawing  the  same,  so  far  as 
practicable,  into  lumber  of  the  kind  called  for 
by  the  specifications  furnished  by  the  plain- 
tiff; and  that  the  only  reason  why  all  the 
orders  for  lumber  received  by  him  had 
not  been  filled,  and  an  average  of  100,000  feet 
of  lumber  sawn  per  month,  was  that  there 
was  not,  on  tbe  entire  tract  of  land,  timber 
of  sufiicleut  size,  quantity,  and  quality  out  of 
which  to  saw  the  lumber  called  for  by  such 
of  the  bills  of  lumber  furnished  by  tbe 
plaintiff  as  had  not  been  duly  sawed  accord- 
ing to  specifications. 

His  honor  of  the  trial  bench  fully  and  fairly- 
submitted  to  the  Jury  the  contentions  of  the 
respective  parties  with  regard  to  whether 
Oano  &  Jennings  Iiad,  or  had  not,  complied 
'  with  the  contract  as  to  sawing,  according  to 
I  spedflcatlons,  all  the  bills  for  lumber  fur- 
nished by  the  plaintiff,  which  could  have  been 
!  filled  out  of  the  timber  growing  on  the  tract 
j  of  land  belonging  to  tbe  estate  he  represented. 
I  Complaint  Is  made  that  his  honor  did  not, 
I  however,  specially  direct  the  attention  of  the 
Jury  to  the  item  of  damage  which  the  plaintiff 
claimed  he  had  sustained  by  reason  of  being 
forced  to  keep  at  the  mill  men  and  teams 
during  a  period  of  12  months,  when,  as  be 
contended,  all  the  sawing  done  during  that 
period  might  have  been  done  within  6  months. 
If  the  mill  had  been  properly  managed  and 
the  timber  carefully  selected  and  sawed  with- 
out waste.  Doubtless,  the  plaintiff  would 
have  been  entitled  to  recover  this  item  of  dam- 
age had  the  Jury  found  in  his  favor  ai>on  tbe 
main  Issue  In  controversy,  viz.,  whether  or 
not  Gano  &  Jennings  had  committed  a  breach 
of  the  contract  by  falling  to  saw,  according  to 
specifications,  the  bills  of  lumber  furnished  by 
the  plaintiff.  However,  as  the  Jury  found 
against  him  upon  this  issue,  and  their  finding 
was  fully  warranted  by  the  evidence,  the 
failure  of  the  trial  judge  to  call  their  atten- 
tion to  this  particular  item  of  the  damages 
claimed  affords  no  reason  for  setting  aside 
their  verdict 

It  appeared  on  tbe  trial  that  Harris  never 
undertook,  as  provided  for  In  the  contract,  to 
inspect  on  the  first  Wednesday  in  each  month 
all  lumber  sawed  during  the  preceding  cal- 
endar month.  On  the  contrary,  tbe  evidence 
discloses  that  he  found  It  impracticable  to  do 
so,  and  that  be  made  no  effort  to  carry  out 
this  stipulation  of  tbe  contract,  but  went  to 
the  piles  of  lumber  from  time  to  time  and 
took  therefrom  such  pi^es  as  he  needed  in 
order  to  fill  special  orders.  The  defendant 
introduced  testimony  to  the  effect  that  the 
Inmber  sawed  was  properly  stacked  accord- 
ing to  contract;  that,  withont  attempting  to 
Inspect  it,  with  a  view  to  rejecting  such  of  it 
as  failed  to  come  up  to  specifications,  the 
plaintiff  and  the  men  In  his  service  went  to 
the  plies  In  order  to  get  pieces  of  lumber  of 
certain  dimensions  which  they  needed,  from 
time  to  time,  throwing  to  one  side  all  pieces 
of  other  dimensions;  that  boards  thus  thrown 
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off  the  piles  were  often  split  and  rendered 
worthless;  that  none  of  this  lumber  was  ever 
restacked,  but  was  left  on  the  ground  in  a 
confused  heap,  exposed  to  the  weather,  where 
it  became  stained  and  warped;  and  that,  hi 
consequence,  a  considerable  portion  of  the  lum- 
ber sawed  in  accordance  with  the  specifica- 
tions furnished  was  rendered  unmarketable 
and  of  little  or  no  value.  In  charging  the 
Jury  upon  this  branch  of  the  defense,  his  honor 
told  them  that,  if  they  believed  It  was  sus- 
tained by  the  evidence  Introduced  In  support 
of  the  same,  they  would  not  be  warranted  In 
allowing  the  plaintlS  damages  for  any  loss 
thus  brought  about  by  his  own  action.  It  is 
insisted  by  counsel  for  the  plaintiff  that  the 
court  erred  in  not  also  Instructing  the  Jury,  in 
this  connection,  "that,  under  the  expressed 
terms  of  the  contract,"  Harris  "had  a  right  to 
tear  down  the  stacks  of  lumber  for  the  pur- 
pose of  inspecting  the  same,  and  that  by  the 
terms  of  the  contract"  the  firm  of  Gano  & 
Jennings  was  under  a  duty  "to  then  restack 
said  lumber  Into  two  separate  piles  for  di- 
vision between  the  parties."  The  reply  to 
this  contention  Is  that  the  evidence  did  not 
warrant  any  such  instruction,  and  to  have 
given  any  charge  on  the  line  suggested  would 
liave  served  only  to  confuse  the  Jury.  As 
stated  above,  the  testimony  showed  that  Har- 
ris never  undertook  to  inspect  the  lumber  and 
reject  such  part  of  it  aa  did  not  meet  the 
specifications  furnished  by  him,  so  the  defend- 
ant x)artnership  was  under  no  duty  to  restack 
any  portion  of  the  lumber  to  the  end  that  It 
might  be  equally  divided  according  to  the 
terms  of  the  contract.  This  behig  true,  the 
sole  question  for  determination  by  the  Jury 
was  whether  or  not,  in  point  of  fact,  as  claim- 
ed by  Gano  &  Jennings,  but  denied  by  Har- 
ris, the  men  in  his  employ  did  tear  up  the 
piles  of  lumber  In  order  to  get  pieces  of  cer- 
tain dimensions,  throwing  such  pieces  as  were 
not  immediately  wanted  on  the  ground,  and 
tliere  allowing  them  to  remain  until  they  be- 
came damaged  and  unfit  for  market. 

As  to  the  plaintiff's  claim,  which  was  based 
on  the  open  account  sued  on,  the  issue  pre- 
sented was  whether  or  not  be  had  made 
monthly  advances  to  Gano  &  Jennings  In  or- 
der to  enable  that  firm  to  prosecute  the  busi- 
ness, or  had,  by  way  of  final  settlement,  with- 
out Inspection  or  measurement  of  the  lumber 
sawn  during  each  month,  accepted  as  correct 
the  charges  for  sawing  made  by  Gano  &  Jen- 
nings, and  paid  the  same  in  full  without  ob- 
jection or  complaint.  With  respect  to  tlils 
Issue  the  evidence  was  conflicting,  and  the 
trial  Judge,  In  charging  thereon.  Instructed 
the  Jury  that,  if  Harris  failed  to  inspect  the 
lumber  as  provided  for  in  the  contract,  paid 
the  bills  for  sawing,  when  presented  at  the 
end  of  each  month,  without  question  or  com- 
plaint, and,  "after  paying  such  bills,  treated 
the  lumber  as  Ms  own,  and  had  It  shipped  or 
resawed,  or  otherwise  appropriated  it  to  bis 
own  use,"  then  he  "would  be  estopped  from 
afterwards  claiming  that  the  money  bo  paid 


on  the  bills  was  an  advance,  and  not  a  pay- 
ment" There  is  no  complaint  on  the  part 
of  Harris  that  this  charge  was  not  fully  war- 
ranted by  the  evidence,  but  he  does  insist 
that  It  was  erroneous  in  that  It,  "in  effect, 
confined  the  Jury  to  determining  only  whether 
the  lumber  was  properly  sawed,  and  wholly 
excluded  from  their  consideration  the  ques- 
tion as  to  whether  the  defendants  actually 
furnished  to  Harris  the  amount  of  lumber 
called  for  by  said  bills,"  which  question  the 
court  nowhere  else  in  the  charge  submitted  to 
the  Jury.  We  find,  on  examination  of  the  en- 
tire charge  of  the  court,  which  appears  in  the 
record  before  ns,  that.  Immediately  after  in- 
structing the  Jury  as  Just  indicated,  the  court 
further  charged  them  as  follows:  "On  the 
other  hand,  I  charge  you  this  to  be  true:  If, 
by  agreement  between  the  parties,  when,  at 
the  end  of  each  month,  the  bills  were  pre- 
sented by  Gano  &  Jennings  to  Harris,  Harris 
not  being  able  at  the  time  to  inspect  the  lum- 
ber for  any  reason  whatever,  and  by  agree- 
ment made  then  between  him  and  Gano  & 
Jennings  he  advanced  to  them  an  amount  of 
money  which  represented  the  amount  of 
money  due  to  them  for  the  lumber  sawed  dur- 
ing the  month,  and  there  was  an  agreement 
between  Harris  and  Gano  &  Jennlugs  that 
inspection  should  be  delayed  until  subsequent 
time,  and  that  the  payments  were  to  be  tenta- 
tive—that is  to  say,  were  not  to  be  in  full 
and  final  settlements  for  each  month's  bill, 
but  was  to  be  treated  merely  as  an  advance 
to  them,  and  settlement  and  calculation  as  to 
the  amount  due  to  be  had  later— then  that 
would  not  be  such  a  settlement  between  the 
parties  as  to  prevent  Harris  from  setting  up 
later,  sbonld  it  torn  out  [that]  he  had  paid 
more  than  was  due  to  Gano  &  Jennings." 
This  charge,  it  would  seem,  left  the  Jiuy  en- 
tlreiy  at  liberty  to  consider,  not  only  whether 
Harris  received  the  kind  of  lumber  for  which 
he  had  contracted  to  pay,  but  also  whether  he 
actually  received  the  amount  of  lumber '  for 
the  sawing  of  which  he  was  charged  in  the 
bills  presented  to  him  by  Gano  &  Jennings. 
Be  this  as  It  may,  however,  there  is  absolutely 
no  merit  in  the  attack  made  upon  the  charge 
excepted  to,  conceding  that  it  did  limit  the 
Jury  to  a  consideration  of  the  question  whether 
or  not  Harris,  by  falling  to  inspect  the  lum- 
ber and  appropriating  it  to  his  own  use, 
waived  all  defects  therein  caused  by  Improper 
sawing  or  otherwise.  While  testifying  as  a 
witness  in  his  own  behalf,  Harris  did  under- 
take to  say  the  account  sued  on  was  correct, 
and  that  he  had  therein  credited  Gano  &  Jen- 
nings with  all  the  lumber  which  bad  been 
sawed  during  the  months  covered  thereby. 
Bnt  upon  cross-examination  he  admitted  he 
had  never,  in  point  of  fact,  actually  measured 
all  of  the, lumber  which  had  been  sawed  and 
stacked  by  Gano  &  Jennings,  saying,  in  this 
connection:  "There  was  not  this  much  lum- 
ber there;  I  know  that  from  my  frequent 
visits  there.  I  measured  the  lumber  to  see 
whether  It  was  there.    I  measured  all  that  I 
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got  I  never  measmed  Jennings'  balf  »f  tlie 
rejected.  I  don't  know  whether  he  sawed  the. 
amoont  of  lumber  represented  by  those  papers 
or  not.  I  never  saw  that  much  there.  I  did 
not  guess  at  all;  I  did  not  measure  It;  but 
yon  can  judge  of  the  quantity  of  lumber 
without  measuring  each  piece.  I  measured 
all  that  I  ^got;  and  my  estimate—  That  was 
merely  my  judgment  Mr.  Jennings  did  not 
try  to  get  me  there  to  inspect  this  lumlier  rep- 
resented by  these  bills.  I  went  several  times 
to  Inspect  It,  but  I  could  not  do  It."  Grant- 
ing that  this  testimony  would  warrant  the 
conclnslon  that  the  bill  rendered  by  Oano  & 
Jennings  did  not  correctly  state  the  amount 
of  lumber  actually  sawed,  It  certainly  afforded 
no  basis  upon  which  the  jury  could  estimate 
the  precise  amount  of  lumber  sawed  during 
any  particular  month  or  other  definite  period. 
True,  Harris  stated  the  number  of  feet  of 
different  Idnds  of  lumber  >«'hich  he  admitted 
be  actually  got,  but  it  conclusively  appears 
from  Ills  testimony,  considered  as  a  whole, 
that,  in  referring  to  the  amount  of  lumber 
he  "got,"  he  meant  such  lumber  as  he  hauled 
away  from  the  yard,  sliipped,  and  sold,  and 
not  to  all  the  lumber  which  had  been  staclied 
In  the  yard  during  the  period  covered  by  the 
bills  for  sawing  presented  for  payment  by 
Oano  &  Jennings. 

The  jury  found  that  the  plaintlfTs  claim 
that  be  bad  overpaid  that  firm  was  not  well 
founded,  and,  further,  that  he  was  due  to  It 
$352  upon  a  just  and  fair  accounting  between 
them.  We  are  not  prepared  to  hold  that  this 
finding  of  the  jury  was  without  evidence  to 
support  It,  although  there  was  evidence  which 
might  well  have  Vrarranted  a  different  con- 
clusion.    ' 

Judgment  In  each  case  affirmed  as  to  main 
bill  of  exceptions;  cross-bill  of  exceptions  dis- 
missed. All  the  Justices  concurring,  except 
LUMPKIN,  P.  J.,  absent  on  account  of  sick- 
neao. 
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(Supreme  Court  of  Georgia.     April  8,  1903.) 

J0DQMENT-RKS    JUDICATA— INJUNCTION— 
NBW  TRIAL. 

1.  A  verdict  without  a  judgment  will  not  sus- 
tain a  plea  of  res  adjudieata.  Even  if  the  ver- 
dict could  be  used  as  evidence  establishing  the 
rights  of  those  in  whose  favor  it  was  rendered, 
yet,  upon  due  notice  by  the  losing  party  of  an 
intention  to  move  for  a  new  trial,  the  judge 
having  jurisdiction  of  the  parties  and  subject- 
matter  could  have  granted  time  in  which  to 
move  for  a  new  trial,  or  otherwise  stayed  or 
suspended  the  effect  of  the  verdict  as  evidence. 

2.  Where,  for  the  purpose  of  obtaining  an 
equitable  set-off,  H.  filed  a  petition  to  enjoin  a 
judgment  against  him,  held  by  a  member  of  a 
firm  against  which  U.  had  suits  then  pending, 
and  which  suits  subsequently  resulted  in  favor 
of  the  defendant  firm,  it  was  competent,  dur- 
ing the  same  term,  on  the  trial  of  the  petition 
for  permanent  injunction,  for  H.  to  prove  that 
he  expected  to  move  for  a  new  trial. 

3.  After  notice  of  such  intention  to  move  for 
a  new  trial,  the  verdicts  should  not  have  been 

t  L  See  JudimMit,  voL  SO.  Cent  Die.  ti  102(>,  un! 


treated  as  a  final  adjudication  that  H.  had  no 
claim  which  could  be  set  off  in  equity  against 
the  judgment 

4.  Notwithstanding  such  verdicts.  If  the  proof 
sustained  the  allegations  in  the  petition,  H. 
would  have  been  entitled  to  an  injunction,  with 
a  provision  that  the  same  be  vacated  unless  in 
due  time  and  form  he  moved  for  a  new  trial  or 
excepted,  and  the  judgment  of  the  court  l)elow 
was  reversed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Houston  Coun- 
ty;   W.  H.  Felton,  Jr.,  Judge. 

Action  by  F.  W.  Gano  against  W.  H.  Har^ 
rls,  executor.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Louis  L.  Brown  and  Bacon,  Miller  & 
Brtmson,  for  plaintiff  in  error.  H.  A.  Math- 
ews, for  defendant  In  error. 

FISH,  J.  Gano  tned  Harris,  executor,  on 
a  note  for  $2,000.  The  defendant  admitted 
the  Indebtedness,  but  filed  an  equitable  peti- 
tion to  enjoin  the  suit.  In  order  to  enable 
him  to  obtain  the  .benefit  of  an  equitable 
set-off,  all^tog  that  he  had  two  common- 
law  actions  pending  In  Houston  superior 
court  against  Gano  &  Jennings,  one  for  $3,- 
465,  and  the  other  for  $6,669;  that  these 
claims  arose  from  the  breach  of  a  contract, 
on  the  part  of  Gano  &  Jennings,  to  cut,  pile, 
and  ship  hardwood  timber  on  land  belonging 
to  Harris  as  executor;  that  Gano  was  a 
member  of  the  firm  of  Gano  &  Jennings; 
that  the  partnership  and  Jennings  were  in- 
solvent; that  Gano  had  no  property  In  this 
state  out  of  which  money  could  be  made 
in  case  Harris  recovered  in  his  suits  against 
the  firm;  and  that,  therefore,  he  was  enti- 
tled in  equity  to  set  off  the  firm  debts  against 
Gano's  claim.  These  allegations  were  de- 
nied. An  Interlocutory  order  was  taken,  re- 
straining the  prosecution  of  Gano's  suit 
against  Harris  upon  Harris'  giving  bond. 
A  judgment  was  subsequently  rendered  in 
favor  of  (Jano  for  $2,000  against  Harris,  but 
a  transfer  or  levy  of  the  execution  was  re- 
strained by  virtue  of  a  subsequent  order  on 
the  equitable  petition.  At  the  April  term, 
1902,  of  Houston  superior  court,  the  two 
cases  of  Harris,  executor,  against  Gano  & 
Jennings  were  tried.  In  one,  a  general  ver- 
dict in  favor  of  the  defendants  was  return- 
ed; in  the  other,  the  Jury  found  a  verdict 
for  $352  In  favor  of  the  defendants  against 
Harris.  During  the  same  term  the  case  in 
which  Harris  prayed  that  Gano's  judgment 
should  be  enjoined  was  called,  with  a  view 
of  determining  whether  the  facts  warranted 
a  permanent  injunction.  Evidence  was  in- 
troduced sustaining  most  of  the  allegations 
in  the  petition.  The  fact  that  verdicts  had 
been  rendered  in  favor  of  Gano  &  Jennings 
in  the  two  cases  above  referred  to  was  ad- 
mitted, and  Harris  thereupon  offered  to  tes- 
tify that  be  Intended  to  make  a  motion  for 
a  new  trial  in  those  two  suits,  and,  in  case 
the  same  were  overruled,  to  sue  out  bills 
of  exceptions  to  the  Supreme  (3ourt    This 
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evidence  was  excluded.  He  also  offered  to 
show  that  Oano  had  removed  to  Florida 
and  was  InsolTent  On  tbe  theory  that  Gano 
&  Jennings  had  successfully  resisted  Har- 
ris's claim,  and  that  there  was  then  no  eq- 
uity In  preventing  Oano  from  proceeding 
with  his  execution,  the  court  directed  the 
jury  to  return  a  verdict  refusing  tbe  Injunc- 
tion. 

The  petition  set  out  facta  suflaclent  to  ea- 
title  Harris  to  an  equitable  set-off,  and  to 
an  injunction  against  the  enforcement  of 
Gano'B  judgment  until  Harris  had  the  oppor- 
tunity to  establish  his  olalm  against  Gano 
&  Jennings,  of  which  Arm  Gano  was  a  mem- 
ber. Hecht  V.  Snook,  114  Ga.  924,  41  S.  U. 
74;  Civ.  Code  1895,  {  3996.  If  the  verdicts 
in  favor  of  Gano  &  Jennings  had  finally 
adjudicated  that  Harris  had  no  claim  against 
Gano  &  Jennings,  or  against  Gano  as  a 
member  of  that  firm,  which  could  be  set  off 
against  the  latter's  individual  Jud^ent,  the 
injunction,  of  course,  should  have  been  re- 
fused. A  plea  of  res  adjudicata  was  not  fil- 
ed; and,  conceding  that  for  some  purposes 
a  verdict  may  be  evidence,  without  judg- 
ment thereon  (Carstaphen  v.  Holt,  96  Ga. 
703,  23  N.  E.  904),  yet  these  verdicts  were 
not  final.  Harris  still  had  the  right  to  move 
for  a  new  trial,  and,  in  case  the  motion  had 
been  granted,  the  status  would  have  been 
restored,  and  thereupon  Harris's  right  to  an 
injunction  would  have  been  as  complete  as 
It  had  been  before  the  two  cases  had  been 
tried.  Even  If  judgments  had  been  entered, 
there  was  still  the  legal  right  of  exception 
(Western  Union  Tel.  Co.  v.  Smith,  96  Ga. 
569,  23  N.  E.  809);  and  while,  for  fixing 
a  Hen  and  for  some  other  purposes,  binding 
until  reversed,  no  Judgment  or  decree,  under 
our  system,  can  be  said  to  be  final  until 
the  time  prescribed  by  law  for  setting  aside 
the  same  by  motion  for  a  new  trial  or  writ 
of  error  has  expired.  People's  Bank  of  Tal- 
botton  V.  Merchants'  Bank,  116  Ga.  279,  42 
8.  B.  490. 

The  mooted  question  as  to  whether  a  su- 
perseded judgment  can  be  used  for  the  pur- 
pose of  supporting  a  plea  of  res  adjudicata 
is  not  raised  by  this  record  (2  Black  on 
Judgments,  fS  510,  683,  840,  882,  960;  Wat- 
son V.  Warner,  31  Ga.  694  14];  Tommey  v. 
Finney,  45  Ga.  155,  158),  for  only  the  plead- 
ings and  verdicts  in  favor  of  Gano  &  Jen- 
nings were  offered  in  evidence.  Mitchell  v. 
Mitchell,  97  Ga.  796,  25  N.  E.  385;  Simmons 
V.  Shaffer.  49  Ga.  242  (2).  Until  final  Judg- 
ment, the  policy  of  the  law  Is  to  preserve 
the  status.  While  the  privilege  may  have 
been  denied  In  Watson  v.  Warner,  31  Ga. 
694,  there  are  prior  and  subsequent  deci- 
sions of  this  court  In  which  it  has  been  ex- 
pressly held  that,  on  notice  that  motion  for 
a  new  trial  will  be  made,  the  court  will 
supersede  the  verdict  or  judgment,  and  al- 
low a  reasonable  time  during  which  the 
party  may  move  for  a  new  trial,  file  a  bill 
of  exceptions,  and  obtain  a  regular  super- 


sedeas'. Lindsey  v.  Llndsey,  14  Ga.  657  (3); 
Crawford  v.  Boss,  89  Ga.  44  (4);  Holcomb 
T.  Roberts,  19  Ga.  590.  In  Steere  v.  Staf- 
ford, 12  R.  I.  131,  where  an  insolvent  plain- 
tiff bad  recovered  Judgment,  and  there  was 
another  suit  pending  by  the  defendant 
against  the  plaintiff,  the  court  stayed  the  ex- 
ecution nntll  the  termination  of  the  latter 
suit  20  Am.  &  Eng.  Enc.  PL  &  Pr.  1265. 
And  the  "termination"  refers  to  the  explra- 
tiOD  of  the  time  In  which  a  motion  for  a 
new  trial  could  be  filed,  or  a  writ  of  error 
sued  out  and  the  remittitur  returned.  If 
this  be  the  rule  as  to  judgments.  It  would 
be  much  more  applicable  where  a  verdict 
had  been  obtained  but  no  Judgment  entered 
thereon,  as  here. 

Either,  then,  under  the  general  power  of 
the  Judge  of  the  superior  court  as  to  writs 
of  supersedeas  (Civ.  Code  1895,  t  4321.  subd. 
1),  or  under  the  power  to  grant  Injunctions 
and  to  hear  evidence  relevant  to  the  Issue 
whether  an  Injunction  should  Issue  In  this 
cause.  It  was  competent  for  the  plaintiff 
to  prove  that  motions  for  new  trials  would 
be  made,  and  that.  If  the  motions  were  over- 
ruled, bills  of  exceptions  would  be  filed. 
It  was  further  proper  to  prove  that  Gano 
&  Jennings  had  no  partnership  assets,  that 
Jennings  was  insolvent,  and  that  Gano  was 
a  nonresident  and  had  no  property  in  the 
State  of  Georgia.  IHiese  were  facts  tending 
to  show  that  Harris  might  be  entitled  to  an 
injunction  to  preserve  bis  equitable  right  of 
set-off. 

The  defendants  In  error  Insist  that  the 
proper  practice  would  have  been  for  Har- 
ris to  move  for  a  continuance,  and  that,  on 
a  showing  that  he  Intended  to  apply  for  a 
new  trial,  the  court  would  have  continued 
the  case;  citing  Civ.  Code,  !  5138;  Allen  v. 
State,  112  Ga.  752,  38  S.  B.  79;  Long  v. 
McDonald,  39  Ga.  186;  Roberts  v.  Moore, 
27  Ga.  411.  But  both  parties  may  have 
been  ready  and  anxious  to  try;  and  It  Is  not 
at  all  certain  that  the  court  ought  to  have 
granted  a  continuance  had  It  been  resisted 
by  Gano  &  Jennings,  for  they  might  have 
urged  that  a  continuance  would  result  in 
maintaining  In  full  force  the  temporary  in- 
junction which  had  already  been  granted, 
whereas,  in  view  of  the  verdicts  which  had 
Just  been  rendered,  Harris  was  only  entitled 
to  retain  the  injunction  in  case  he  carried 
out  bis  purpose  of  making  the  motions  for 
new  trial.  The  motions  might  have  failed 
through  Inadvertence,  or  because  the  papers 
were  not  filed  and  approved  In  due  form, 
or  the  bill  of  exceptions  might  have  been 
presented  too  late,  or  for  other  reasons  the 
appeal  proceedings  might  have  failed,  and 
yet  the  result  of  continuing  the  cause  would 
have  been  to  postpone  until  the  next  term 
of  court  the  hearing  as  to  the  right  to  a 
permanent  Injunction.  If,  as  argued,  the 
Judge  ought  to  have  granted  a  continuance, 
thereby  leaving  the  restraining  order  In  full 
force,  for  a  stronger  reason  evidence  was 
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competent  which  only  entitled  Harris  to  one 
•o  rramed  as  to  cease  to  be  operative  In 
case  be  failed  in  dne  time  to  move  for  a 
new  trial  or  to  except,  or  in  case  the  Su- 
preme Conrt  affirmed  the  judgments.  If,  bj 
the  grant  of  a  continnance,  Harris  was  then 
entitled  to  a  sweeping  Injunction,  he  should 
have  been  permitted  to  Introduce  evidence 
on  which  he  could  only  have  obtained  par- 
tial and  restricted  restraining  orders. 

Judgment  reversed.  All  the  Jnstlces  con- 
enrrlng,  except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 


mi  Pa.  854) 

HBATH  T.  MILLER  et  aL 

(Supreme  Conrt  of  Georgia.    April  8,  1903.) 

COKVSTANCE  IN  TRUST— POWER  OF  SALB— 
RBMOVAL  OP  TRUSTBBS  —  JURISDICTION  — 
TBNUB  —  ATTORNEYS  —  APPEARANCE— PRB- 
SDMPTIONS. 

1.  Where,  in  184S,  a  deed  was  made  convey- 
ing a  life  estate  in  specified  property  to  a  tras- 
tee  for  the  benefit  ot  a  married  woman,  with  a 
legal  remainder  in  fee  to  her  children,  and 
power  was  given  to  the  tmstee  to  sell  the  fee, 
with 'the  consent  of  the  life  tenant,  and  for  her 
benefit,  the  ezecQtion  of  the  trust,  so  far  as  the 
life  estate  was  concerned,  by  the  passage  of 
the  "married  woman's  act"  of  1866  (Laws 
1866,  p.  146),  did  not  eztingnish  the  power  of 
sale:  it  being  the  intention  of  the  xrantor,  de- 
rivable from  the  language  of  the  trust  convey- 
ance, that  thte  power  shoold  be  kept  alive,  to 
be  exercised  for  the  benefit  of  the  life  tenant 
whenever  she  and  the  trustee  deemed  it  wise  to 

do  80. 

2.  The  jndges  of  the  superior  courts  of  this 
state  have  power  at  chambers  to  appoint  and 
remove  trustees;  and  appiicatloiis  for  this  pur- 
pose may  be  entertained  at  any  place  within 
their  respective  circuits,  without  reference  to 
the  residence  of  the  parties  or  the  location  of 
the  property,  the  proceedings  had  on  such  ap- 
plications bemg  always  returned  to  the  clerk  of 
the  saperior  conrt  of  the  proper  county.  If  the 
proceedings  are  otherwise  regular,  the  fact  that 
they  were  recorded  in  the  wrong  county,  or 
were  not  recorded  at  all,  would  not  vitiate  the 
judgment.  Nor,  after  the  lapse  of  more  than 
30  years,  would  the  judgment  be  invalidated 
because  it  appeared  on  the  face  of  the  proceed- 
ings that  the  hearing  was  had  and  the  order 
passed  at  a  date  later  than  that  on  which  the 
rule  nisi  was  returnable.    In  such  a  case  the 

E resumption  is  that  a  proper  continuance  was 
ad. 

3.  When  attorneys  appear  in  court  claiming 
the  right  to  represent  a  person  named  as  a 
party  to  a  canse,  there  is  a  strong  presumption 
that  they  bed  the'  authority  so  to  do.  This  pre- 
sumption increases  in  strength  with  lapse  of 
time,  and  where,  after  the  expiration  of  more 
than  30  years  after  the  judgment,  a  direct  at- 
tack is  made  upon  the  authority  of  the  attor- 
neys, by  a  motion  to  set  aside  the  judgment 
rendered  in  the  cause,  the  strongest  and  most 
satisfactory  evidence  is  required  to  overcome 
the  presumption. 

4.  Even  if  such  a  judgment  is  open  to  a  col- 
lateral attack  by  the  party  whom  the  attorneys 
daimed  to  represent,  the  presumption  in  favor 
ot  the  validity  of  the  judgment  and  the  author- 
ity of  the  attorneys  is  even  stronger  than  in 
case  of  a  direct  attack,  where  the  attorneys  are 
given  an  opportunity  to  meet  the  charge  that 
their  appearance  was  wholly  gratuitous  and  un- 
aothoruEed. 

6.  Is  not  an  entry  of  appearance  by  an  attor- 
ney, he  being  an  officer  of  the  court,  entitled  to 


as  much  force  as  an  entr^  of  service   by  a 
sheriff,  which  is  binding  until  traversed  and  set 
aside  in  a  direct  proceeding  brought  for  this 
purpose? 
{Syllabus  by  the  Conrt) 

Error  from  Superior  Court,  Richmond 
County;    E.  L.  Brlnson,  Judge. 

Action  by  Mary  Jane  Heath  against  Bates 
Miller  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error,  and  defend- 
ants assign  cross-error.  Judgment  on  main 
bill  of  exceptions  affirmed;  cross-bill  dis- 
missed. 

F.  W.  Capers  and  W.  H.  Fleming,  for 
plahitlff  in  error.  J,  G.  O.  Black,  E.  H.  Cal- 
laway, C.  Henry  Cohen,  Frank  H.  Miller,  and 
W.  N.  Miller,  for  defendants  In  error. 

COBB,  J.  This  was  an  action  by  Mary 
Jane  Heath  against  Bates  IMllier  and  others 
for  the  recovery  of  a  described  parcel  of  land. 
The  trial  resulted  in  a  judgment  for  the  de- 
fendants, and  the  plaintiff  assigns  error  upon 
a  judgment  overruling  hec  motion  for  a  new 
trial. 

On  May  20,  1845,  Meredith  conveyed  to 
McWhorter,  as  trustee,  the  land  In  contro- 
versy; that  portion  of  the  deed  which  Is 
material  to  the  present  discussion  being  In 
the  following  words:  "In  trust  always,  nev- 
ertheless, and  for  the  sole  and  separate  use, 
benedt,  and  behoof  of  Mrs.  Martha  E.  Caven- 
der,  wife  of  Philip  M.  Cavender,  of  said  coun- 
ty, wholly  free  from  the  control  and  not  lia- 
ble for  the  debts  of  her  present  or  any  future 
husband,  for  and  during  the  term  of  her  nat- 
ural life,  and  after  her  death  to  her  children 
by  said  Philip  M.  and  their  heirs  forever, 
share  and  share  alike.  Provided  that  the 
said  remainder  in  fee  simple  may  be  defeated 
and  said  trust  estate  aliened  by  deed  of  said 
trustee,  or  his  successors,  in  which  said 
Martha  E.  Cavender  shall  join,  the  proceeds 
of  said  sale  being  held  by  said  party  of  the 
second  part  under  the  trust  and  limitations 
herein  set  forth.  And  in  the  event  of  the 
death,  resignation,  or  removal  from  the  state 
of  the  said  Jacob  G.  McWhorter,  or  any  of 
his  successors,  another  trustee  may  be  ap- 
pointed by  said  Martha  E.  Cavender,  by  In- 
strument in  writing  under  her  hand,  who 
shall  immediately  and  Ipso  facto  become 
vested  with  all  the  powers  hereby  vested  In 
said  party  of  the  second  part."  Slstrunk 
wds  appointed  as  trustee  to  succeed  Mc- 
Whorter in  the  manner  provided  In  the  trust 
deed,  and  upon  his  resignation  Houston  was 
appointed,  In  the  same  manner,  trustee  In  his 
place.  Subsequently  Mrs.  Cavender  married 
Houston,  and  on  July  15,  1867,  by  an  order 
of  the  judge  of  the  superior  court  of  the 
Middle  circuit,  at  chambers.  In  Richmond 
county,  Houston  was  removed  as  trustee, 
and  Heath  appointed  in  his  stead.  The 
plaintiff,  who  was  formerly  Mary  Jane  Cav- 
ender, the  only  child  of  Philip  M.  and  Martha 
E.  Cavender,  was  born  June  1,  1845,  attain- 
ing her  majority  on  June  1,  1866.    She  mar- 
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ried  Heath  In  1864,  while-  yet  a  minor.  The 
name  of  Mary  Jane  Heath  appeared  aa  a 
party  plaintiff  In  the  application  above  re- 
ferred to  to  remove  Houston  aa  trustee,  and 
,  attorneys  appeared  claiming  to  represent  her. 
On  August  15,  1867,  Heath,  as  trustee,  by  a 
deed  In  which  Martha  E.  Houston  (formerly 
Cavender),  the  life  tenant  under  the  trust 
deed.  Joined,  conveyed  the  property  In  fee 
to  John  F.  Miller.  The  defendants  claim  un- 
der Miller.  Mrs.  Houston  (formerly  Caven- 
der) died  October  1,  1896.  This  action  was 
brought  In  1899. 

The  qaestloD,  therefore,  to  be  determined, 
Is  whether  Heath,  as  trustee,  had  authority 
to  make  the  deed  to  MlUer  In  1867.  If  he 
did  have  such  authority,  as  against  the  rights 
of  his  wife,  the  Judgment  in  favor  of  the  de- 
fendants was  correct  If  he  did  not  have 
this  authority,  either  because  the  power  of 
sale  did  not  exist  at  that  time  or  because  hla 
appointment  as  trustee  was,  aa  against  hia 
wife,  illegal  and  void,  then  the  plaintiff  ought 
to  have  prevailed,  provided  abe  had  a  right 
to  attack  that  appointment  in  this  case.  Un- 
der the  trust  deed  to  McWhorter  two  estartes 
were  created— one  a  life  estate  In  favor  of 
Mrs.  Cavender,  and  the  otho:  a  remainder, 
which  Inured  to  the  benefit  of  the  plaintlft. 
The  life  estate  thus  created  was  manifestly 
an  equitable  estate,  the  title  to  which  passed 
to  the  trustee  for  the  benefit  of  the  life  ten- 
ant. Under  the  view  we  have  taken  of  the 
case,  it  Is  not  absolutely  necessary  to  deter- 
mine the  character  of  the  estate  in  remainder, 
whether  it  was  a  legal  or  equitable  estate,  or 
a  vested  or  contingent  remainder;  bnt  the 
estate  thus  created  would  seem,  under  pre- 
vious decisions  of  the  court,  to  be  a  legal  re- 
mainder in  fee,  the  title  to  which  did  not 
pass  to  the  trustee.  See  Tillman  v.  Banks, 
116  Ga.  250,  42  S.  B.  617,  and  cases  therein 
cited;  Overstreet  v.  Sullivan,  113  Ga.  891,  39 
S.  E.  431.  Treating  the  trustee  as  having 
acquired  title  to  the  life  estate  only,  did  the 
power  of  sale  exist  In  18677  It  Is  too  well 
settled  now  to  admit  of  discussion-  that  the 
effect  of  the  passage  of  the  "married  wo- 
man's law"  of  18G6  was  to  execute  a  trust 
previously  created  for  the  sole  benefit  of  a 
married  woman.  Overstreet  v.  Sullivan,  su- 
pra; Trammell  v.  Inman,  115  Oa.  874,  42  B. 
E.  246.  There  are  also  a  number  of  earlier 
decisions  to  the  same  effect,  which  can  be 
fbund  by  reference  to  the  two  cases  cited,  'it 
follows  that  In  1867,  when  Heath,  the  trus- 
tee, undertook  to  exercise  the  power  of  sale, 
the  legal  title  to  neither  of  the  estates  creat- 
ed by  the  deed  to  McWhorter  was  In  the 
trustee;  for,  even  If  a  trust  was  created  aa  to 
the  remainder,  Mrs.  Heath,  the  sole  re- 
mainderman, was  married,  and  had  attained 
her  majority,  when  the  deed  to  MlUer  was 
executed.  The  mere  fact  that  the  legal  title 
in  the  trustee  was  devested  by  the  passage 
of  the  act  of  1866  would  not,  however,  ex- 
tinguish the  power  of  sale  conferred  by  the 
trust  deed.    Whether  the  devesting  of  the 


legal  title  wonld  have  this  effect  In  a  given 
Instance  depends  mainly  on  the  Intention  of 
the  grantor  as  manifested  by  the  language 
of  the  Instrument  conferring  the  power. 
The  exercise  of  a  power  of  sale  is  not,  there- 
fore, absolutely  dependent  on  the  existence 
of  a  legal  title  to  the  property  In  the  trustee. 
Headen  v.  QulUian,  »2  Ga.  220,  18  S.  B.  643; 
Henderson  v.  Williams,  97  Ga.  700,  25  S.  E. 
395;  Bailie  v.  Carolina  Loan  Ass'n.  100  Ga. 
34,  28  S.  B.  274;  Simmons  v.  McKinloch,  98 
Oa.  743,  26  S.  E.  88.  Where  the  legal  tiUe 
has  been  devested,  the  question  whether  the 
power  of  sale  has  been  thereby  extinguished 
depends  upon  whether  the  objects  of  the 
trust  have  been  fully  accomplished.  See  2 
Perry,  Trusts  (6th  Bd.)  S  498;  2  Beach, 
Trusts,  S  437,  p.  1012.  Where  a  trust  has 
become  executed,  and  all  the  purposes  for 
which  the  trustee  was  appointed  have  been 
fully  accomplished,  the  power  of  sale  ceases. 
Aa  to  this  class  of  trusts,  see  Carswell  v. 
Lovett,  80  Ga.  36,  4  S.  E.  866;  McLaughlin 
V.  Hamm,  84  Ga.  786,  792,  11  S.  E.  889; 
Lampkln  v.  Hayden,  99  Ga.  363,  27  S.  B. 
764;  Parrott  v.  Dyer,  105  Ga.  93,  81  8.  B. 
417;  City  of  Rome  v.  Shropshire,  112  Oa.  93, 
37  S.  B.  168.  But  where  a  trust  is  created 
for  a  life  estate,  with  a  limitation  over,  un- 
der which  no  trust  la  created  for  the  re- 
mainder, and  the  trustee  is  given  power  to 
aell  the  fee  for  the  benefit  of  and  with  the 
conaent  of  the  life  tenant,  as  a  general  rule 
the  power  will  not  be  extingulahed  merely 
because  the  trust  for  the  life  tenant  has  be- 
come executed,  and  the  legal  title  is  no 
longer  in  the  trustee.  The  power  remains  In- 
existence  during  the  life  qf  the  life  tenant. 
The  trustee,  although  the  trustee  of  the  pow- 
er merely.  Is  none  the  less  a  trustee.  It  is  In- 
each  case  important  to  ascertain  the  inten- 
tion of  the  grantor  tn  the  trust  conveyance, 
and  this  Intention,  when  ascertained,  will  be 
controlling.  See  Headen  v.  Qulllian,  supra; 
Bailie  V.  Loan  Ass'n,  supra.  Did  the  gran- 
tor  intend  that  the  termination  of  the  legat 
estate  In  the  trustee  ahould  extinguish  the 
power  of  sale?  Or,  looking  at  the  whole  In- 
strument, and  considering  Its  objects  and 
purposes,  did  be  intend  that  the  power 
should  survive  the  termination  of  the  legal 
title  In  the  trustee?  We  think  it  perfectly 
clear  that  Meredith,  the  grantor  in  the  trust 
deed  Involved  In  the  present  case,  intended 
that  the  trustee  should  have  power  to  sell  the 
fee.  Civ.  Code,  S  3171,  which  Is  a  codifica- 
tion of  the  principle  of  decisions  of  this  court 
made  before  the  adoption  of  the  Code  of 
1895,  la  aa  follows:  "Where  a  trust  deed,  or 
other  Instrument,  limits  an  estate  in  fee,  for 
life  or  with  remainders  over,  and  in  the  same 
conveyance  a  power  to  sell,  encumber  or  oth- 
erwise dispose  of  the  property  Is  reserved  or 
created,  the  power  Is  to  be  construed  to  ex- 
tend to  a  sale.  Incumbrance  or  disposition  of 
the  fee  unless  expressly  or  by  necessary  Im- 
plication limited  to  a  smaller  estate."  Noth- 
ing can  be  clearer  than  that  trie  grantor  In- 
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tended  to  Jnyest  the  trustee  and  his  sacces- 
Bors  with  power  to  Bell  the  fee,  for  he  sAys 
In  so  many  words  that  the  remainder  In  fee 
may  be  defeated  and  the  trust  estate  aUened 
by  deed  of  the  trustee,  In  which  the  life  ten- 
ant should  join.  The  language  Indicates  a 
clear  Intention  that  the  entire  fee  in  the 
property  should  be  sold  whenever  it  was  to 
the  Interest  of  the  life  tenant  to  do  so.  If 
no  trust  was  created  for  the  remaindermen, 
then  certainly  the  ppwer  of  sale  of  the  fee 
was  given  for  the  exclusive  benefit  of  the 
life  tenant.  Whenever  a  sale  was  deemed 
advisable  by  the  trustee  and  the  life  tenant, 
the  proceeds  of  the  sale  were  to  be  held  "un- 
der the  trust  and  limitations"  set  forth  In  the 
deed;  that  is,  primarily  for  the  benefit  of  the 
Ufe  tenant,  and  to  be  reinvested  in  such  a 
maimer  as  would  best  subserve  her  Inter- 
ests. The  Ufe  tenant  was  given  the  veto 
power  by  refusing  to  Join  in  a  conveyance  of 
the  fee,  and  the  conclusion  Is  Irresistible  that 
the  grantor,  when  he  provided  for  the  power 
of  sale,  had  In  mind  primarily  the  welfare  of 
the  Ufe  tenant.  There  was  no  limitation 
made  upon  the  trustee  and  the  life  tenant  as 
to  the  character  of  reinvestment  to  be  made; 
the  main  idea  being  to  provide  for  income- 
produdng  property  during  the  Ufe  of  the  Ufe 
tenant,  although  it  might  be  property  which 
would  deteriorate  in  value  by  lapse  of  time, 
and  thus  be  worth  less  to  the  remaindermen 
than  the  property  conveyed  In  the  trust  deed. 
If  there  had  been  no  limitation  over  in  the 
deed,  doubtless  the  power  of  sale  would  have 
become  extinguished  upon  the  termination  of 
the  legal  title  In  the  trustee.  But,  the  trus- 
tee and  the  life  tenant  being  given  absolute 
power  of  sale  over  the  entire  fee,  and  it  be- 
ing the  clear  Intention  of  the  grantor  that 
this  power  should  be  exercised  prlmarUy,  if 
not  solely,  for  the  benefit  of  the  Ufe  tenant, 
those  entitled  to  the  estate  In.  remainder  will 
not  be  aUowed  to  defeat  the  power,  although 
tlie  legal  title  to  the  life  estate  was  taken 
from  the  trustee  by  the  act  of  1866,  and  al- 
though no  trust  was  created  for  the  remain- 
der, or.  If  so,  It  too  became  executed  by  the 
passage  of  ttiat  act.  It  was  certainly  not 
intended  that  the  act  of  1866  should  destroy 
a  power  of  sale  given  under  such  circum- 
stances. To  hold  otherwise  would  defeat  the 
plain  and  manifest  intention  of  the  grantor; 
and  no  technical  construction  which  would 
have  this  effect  wiU  be  adopted.  We  do  not 
think  there  Is  any  decision  of  this  court 
which  requires  any  such  construction.  No 
case  has  been  called  to  our  attention  in  which 
a  remainderman  has  been  allowed  to  defeat 
a  power  of  sale  over  the  fee  conferred  for 
the  benefit  of  the  life  tenant,  for  whom  alone 
the  trust  was  created.  We  are  satisfied  that 
the  grantor  in  the  deed  under  consideration 
Intended  that  the  power  should  be  kept  alive 
during  the  Ufe  of  the  life  tenant,  no  matter 
what  contingency  might  happen.  He  did  not 
intend  that  the  desires  of  a  remainderman 
should  defeat  or  hamper  the  right  of  the 


trustee  and  life  tenant  to  change  the  Invest- 
ment whenever,  in  their  opinion,  such  change 
was  for  the  benefit  of  the  Ufe  tenant.  For 
this  reason,  the  fact  that  the  sole  remainder- 
man had  become  sui  juris  would  not  destroy 
the  power  of  sale.  Having  reached  this  con- 
clusion from  a  consideration  of  the  language 
of  the  trust  deed,  this  must  be  an  end  of  the 
controversy.  No  law  has  been  passed  since 
the  execution  of  the  deed  which  would  defeat 
this  Intention,  if,  indeed,  any  could  be.  The 
judgment  in  favor  of  the  defendants  was 
right,  unless  Mrs.  Heath  was  not  bound  by 
the  appointment  of  her  husband  as  trustee, 
and  unless,  in  the  event  she  was  not,  she  can 
be  heard  In  this  case  to  set  this  up  as  a  rea- 
son for  defeating  the  conveyance  made  by 
him. 

2-6.  The  deed  provided  that  in  the  event 
of  the  death,  resignation,  or  r«noval  from 
the  state  of  the  original  trustee,  or  any  of 
his  successors,  another  trustee  might  be  ap- 
pointed by  the  life  tenant.  Houston,  >the 
predecessor  of  Heath,  was  appointed  in  this 
manner.  He  did  not,  however,  die,  resign, 
or  remove  from  the  state,  but  was  charged 
with  having  been  guilty  of  such  conduct  as 
rendered  it  no  longer  proper  for  him  to  con- 
tinue In  office.  For  this  reason  application 
was  mad«  to  a  court  of  equity  to  remove 
him.  The  court  certainly .  had  power  to  do 
this  in  a  proper  case  made.  We  reached  the 
conclusion  in  the  foregoing  part  of  this  opin- 
ion that  it  was  necessary  for  the  trustee  to 
continue  in  office  to  exercise  the  power  of 
sale  conferred  in  the  deed.  The  Judges  of 
the  superior  courts  In  this  state  have  now, 
and  had  in  1867,  power  at  chambers  to  aj)- 
polnt  and  remove  trustees.  Civ.  Code,  8  3164; 
Code  1863,  {  2^1.  It  is  said,  though,  that 
the  judge  of  the  superior  court  of  Richmond 
county  had  no  jurisdiction  of  the  proceed- 
ing, because  the  petition  shows  on  its  face 
that  the  applicants  and  the  respondent  Hous- 
ton were  all  residents  of  Burke  county.  The 
fact  that  the  applicants  did  not  reside  in 
Richmond  county  could,  of  course,  make  no 
dlfllerence,  if  the  court  had  jurisdiction  of  the 
respondent  The  caption  of  the  petition  was 
"Georgia,  Richmond  County,"  and  the  peti- 
tion was  addressed  to  the  Judge  of  the  supe- 
rior courts  of  the  Middle  circuit;  of  which 
both  Richmond  and  Burke  counties  were  a 
part  The  rule  nisi  was  returnable  in  Rich- 
mond county  on  June  22,  1869,  and  the  rec- 
ord shows  an  entry  of  service  of  the  rule  on 
Houston  in  Burke  county.  The  proceedings 
were  ordered  to  be  recorded  on  the  minutes 
of  the  superior  court,  but  the  order  did  not 
say  whether  of  Richmond  or  Burke  county, 
merely  declaring  that  the  recording  was  to 
be  done  "as  usual  in  such  cases."  The  or- 
der removing  Houston  was  passed  on  July 
15,  1867,  in  Richmond  county,  and  recited 
that  Houston  had  faUed  to  appear  in  answer 
to  the  rule  nisi.  If  the  court  had  no  jurisdic- 
tion of  Houston,  the  order  removing  him  was 
void  on  its  face,  and  can  be  treated  as  a  nul- 
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Uty.  The  Oonstltution  provides  that  "equity 
cases"  shall  be  tried  In  the  county  where  the 
defendant  resides  against  whom  substantial 
relief  Is  prayed.  CIt.  Code,  §  5871.  A  simi- 
lar provision  was  In  the  Constitution  of  1865. 
See  Code  1868,  |  4967.  The  application  to 
remove  Houston,  addressed  to  the  judge  at 
chambers,  was  not  "a  case"  within  the  mean- 
ing of  these  provisions.  They  relate  only  to 
equitable  petitions  filed  in  the  superior  court, 
and  upon  which  a  trial  by  Jury  may  or  must 
be  had.  The  Judge  had  Jurisdiction  of  this 
matter  at  chambers,  and  be  could  pass  an 
order  at  any  place  in  his  circuit,  binding  any 
resident  of  his  circuit  who  was  duly  served, 
though  he  may  have  resided  in  a  county  oth- 
er than  that  Id  which  the  order  was  passed. 
While  the  record  of  the  proceedings  upon  the 
minutes  of  the  superior  court  of  Richmond 
county  may  have  been  irregular.  It  did  not 
make  the  order  removing  the  trustee  invalid. 
The  Judge  had  Jurisdiction  of  the  subject- 
matter  and  Jurisdiction  of  the  person  of  the 
trustee,  and  the  order  was  valid  whether  the 
proceedings  were  ever  recorded  anywhere. 
As  no  such  record  was  required  to  give  valid- 
ity to  the  order,  it,  of  course,  would  make 
no  difference  that  the  proceedings  were  re- 
corded in  the  wrong  county.  It  is  not  neces- 
sary In  the  present  case  to  decide  In  what 
coimty  the  proceedings  to  remove  and  ap- 
point trustees  should  be  filed  If  returnable  In 
term,  or  where  recorded  If  returnable  at 
chambers.  The  Code  Is  silent  on  the  sub- 
ject, merely  declaring  that  the  petition,  etc., 
"shall  be  returned  to  the  cleric  of  the  supe- 
rior court,  to  be  recorded  In  the  book  of  mio- 
utes  of  said  court"  Clv.  Code,  |  3164.  In  ex 
parte  proceedings  by  beneficiaries  praying  for 
the  appointment  of  a  trustee  it  would  seem 
they  might  be  Instituted  In  any  county  where 
any  of  the  beneficiaries  resided.  In  proceed- 
ings to  remove  a  trustee,  as  he  Is  the  de- 
fendant. It  would  seem  that  the  county  of  his 
residence  would  be  the  proper  county.  On 
the  other  hand,  as  In  all  cases  the  proceed- 
ings for  appointment  and  removal  are  a  part 
of  the  muniment  of  tlUe  to  the  property,  It 
might  with  great  force  foe  maintained  that 
they  should  be  had  In  the  county  where  the 
property  Is  located.  The  fact  that  the  bear- 
ing was  not  had  at  the  date  fixed  In  the  rule 
nisi,  but  at  a  later  date,  would  not  vitiate 
the  order,  as  there  will  be,  after  the  lapse 
of  more  than  30  years,  a  presumption  that 
an  order  had  been  passed  duly  continuing 
the  hearing  to  July  15th,  the  time  when  the 
final  order  removing  the  trustee  was  passed. 
The  Judgment,  therefore,  removing  Houston 
and  appointing  Heath  as  trustee  was  not  void, 
but  was  valid  and  binding  on  all  who  were 
parties  to  the  proceeding;  and  when  Heath 
was  appointed  he  succeeded  to  all  the  rights 
and  powers  of,  and  was  bound  by  all  the  lim- 
itations taniwsed  upon,  the  original  trustee 
In  the  trust  deed.  The  power  of  sale  was 
not  a  personal  trust  confided  to  the  original 
trustee,  tha  deed  distinctly  providing  that  It 


might  be  exercised  by  "hia  Bnccessora";  that 
is,  by  any  one  who  should  succeed  him  In 
any  manner  authorized  by  law.  In  three 
contingencies  the  deed  provided  how  the  suc- 
cessor was  to  be  aiiHPolnted.  The  court  of 
chancery  has  always  had  the  power  to  ap- 
point a  trustee  when  the  Instrument  creating 
the  trust  did  not  make  provision  for  the  ap- 
pointment It  Is  to  be  presumed  that  the 
grantor  was  fully  aware  of  this  authority  in 
the  court  and  executed  the  deed  in  the  light 
thereof.  See,  in  this  connection.  Freeman  T. 
Prendergast  94  Ga.  369,  21  a  Bl  837  (1). 

Will  Mrs.  Heath  be  heard  now  to  attack 
the  Judgment  appointing  her  husband  trustee 
on  tiie  ground  that  she  did  not  authorize  any 
one  to  make  ber  a  party  to  the  proceeding? 
Let  us  look  at  the  matter  first  as  If  she  had 
brought.  In  1899,  a  direct  proceeding  to  set 
aside  the  Judgment  apiwlnting  Heath  as 
trustee.  She  was  of  age  when  the  appoint- 
ment was  made.  She  waited  32  years  be- 
fore calling  the  Judgment  In  question,  long 
after  rights  had  become  vested,  and  succes- 
sive transfers  of  the  property  had  been  made 
by  persons  resting- in  fancied  security  arising 
from  a  tltie  authorized  by  a  solemn  Judg- 
ment of  the  court  Certainly  It  onght  to  take 
a  strong  case,  after  so  long  a  lapse  of  time, 
to  destroy  a  title  made  under  such  ch:cnm- 
stances.  Mrs.  Heath  was  named  as  a  party 
in  the  application,  and  licensed  attorneys  ap- 
peared, claiming  to  represent  her  as  well  as 
other  persons  therein  named.  The  strong 
presumption  Is  that  these  attorneys  had  au- 
thority to  do  so.  The  entry  of  appearance 
by  the  attorneys  was  made  by  them  as  offi- 
cen  of  the  court  and  In  order  to  set  aside 
that  entry  "the  strongest  and  most  satis- 
factory evidence"  Is  required.  Davant  v. 
Carlton,  57  Ga.  489,  492,  and  cases  cited. 
The  evidence  of  Mrs.  Heath  on  this  point  is 
meager  and  unsatisfactory.  She  does  say  in 
positive  terms  that  she  did  not  authorize  the 
attorneys  to  represent  ber.  But  she  does  not 
give  any  reason  for  the  long  delay  in  at- 
tacking the  Judgment,  and  she  does  not  show 
even  that  she  did  not  know  of  the  proceeding 
nt  the  time.  Indeed,  the  contrary  Is  infer- 
able from  her  testimony,  for  she  says  she 
knew  nothing  of  the  petition,  further  than 
that  she  was  Informed  that  attorneys  repre- 
senting Mrs.  Cavender  were  going  to  bring 
proceedings  to  remove  Houston  as  trustee'  for 
misconduct.  Knowing  this,  was  It  not  in- 
cumbent on  her  to  appear  and  object  to  his 
removal,  or,  If  she  approved  of  his  removal, 
ask  to  be  heard  on  the  question  of  his  suc- 
cessor? If  she  had  the  right  to  be  beard  at 
all  on  the  question,  she  had  a  corresponding 
right  to  attack  the  appointment  In  a  direct 
proceeding  after  It  was  rendered.  Having 
this  right  she  ought  to  have  moved  to  set 
aside  the  entry  of  appearance  by  the  attor- 
neys in  her  behalf  In  a  reasonable  time  after 
she  had  notice  of  such  entry.  She  dooa  not 
show  that  she  did  not  know  of  the  appoint- 
ment nor  that  she  did  not  know  that  the  at- 
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torueys  had  appeared  as  representing  bet; 
but  she  does  show  that  she  knew  enough  to 
put  her  on  Inquiry.  If  she  had  followed  up 
the  Information  she  had,  she  wonld  have 
known,  and  the  presumption  Is,  in  the  ab- 
sence of  a  contrary  showing,  that  she  did 
know.  While  Mrs.  Heath  could  not,  nntil 
after  1896,  bring  a  suit  to  recover  the  land, 
we  do  not  see  why  It  was  necessary  for  her 
to  wait  until  after  the  death  of  the  life  ten- 
ant to  attack  the  judgment.  She  was  of  age. 
She  was  rested  with  the  legal  title  to  the  re- 
mainder; and  If,  in  order  to  protect  the  fee, 
it  was  necessary  to  move  to  set  aside  the 
Judgment  appointing  Heath  as  trustee,  she 
should  have  done  so  as  soon  as  she  acquired 
knowledge  of  his  appointment  It  will  not 
do  to  say  that  she  did  not  know  a  sale  was 
contemplated,  because  she  was  chargeable 
with  knowledge  that  the  power  to  sell  the 
fee  became  vested  in  the  tmsTee  by  the  ap- 
pointment, and  It  was  her  duty  to  be  on  her 
guard,  and  take  steps  to  protect  her  inter- 
ests. When  it  is  remembered  that  Heath, 
the  trustee,  was  her  husband,  the  presump- 
tion becomes  almost  conclusive  that  she 
knew  all  about  the  appointment  and  the  sale 
long  ago,  and  that  the'  explanation  of  her 
long  delay  lies  in  the  fact  that  she  has  but 
recently  concluded  that  the  appointment  and 
sale  were  Invalid  as  to  her.  She  cannot  now 
be  heard  to  attack  the  validity  ot  the  Judg- 
ment or  the  deed  made  in  execution  of  the 
power  to  sell  the  fee  by  the  trustee  and  the 
Ufe  tenant  See  Blgbam  v.  Klstler,  114  Ga. 
453  (3),  460,  461,  40  S.  B.  303;  Turner  v.  Jor- 
dan, 67  Ga.  604.  The  presumption  in  favor 
of  an  appearance  by  an  attorney  having 
been  authorized  is  still  stronger  where  a  col- 
lateral attack  is  made  upon  the  Judgment 
rendered  In  the  case  in  which  the  attorney 
appeared,  and  no  direct  proceeding  to  set 
aside  the  Judgment  has  been  brought  In- 
deed, many  courts  have 'held  that  in  such  a 
case  the  presumption  is  conclusive.  See,  in 
this  connection,  1  Freem.  Judg.  (4th  Ed.)  i 
128;  2  Freem.  Judg.  (4th  Ed.)  §  499.  A  Judg- 
ment absolutely  void  is  open  to  attack  any- 
where and  by  anybody,  but  no  other  Judg- 
ment is  open  to  collateral  attack.  Civ.  Code, 
H  6373,  5368;  Where  a  Judgment  Is  appar- 
ently valid  on  its  face,  a  direct  proceeding  to 
set  it  aside  must  be  brought  Dixon  v.  Bax- 
ter, 106  Ga.  180,  32  S.  E.  24.  Of  course,  a 
Judgment  rendered  against  a  defendant  with- 
ont  service  is  void,  and  may  be  treated  as  a 
nullity.  But  U  the  record  should  show  an 
entry  of  service  by  the  sheriff,  the  Judgment 
would  be  binding  so  long  as  this  entry  stood 
untraversed.  Davant  v.  Carlton,  57  Ga.  488. 
An  attorney  is  as  much  an  officer  of  the  court 
as  the  sheriff,  and  bis  entry  of  appearance 
ought  to  be  just  as  sacred  as  the  sheriff's  en- 
try of  service.  Reasoning  along  this  line.  It 
was  held  in  the  case  Just  cited  that  a  con- 
fession of  Judgment  by  an  attorney  of  record, 
although  unauthorized,  could  not  be  treated 
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as  a  nullity  until  traversed  and  found  by  a 
Jury  to  have  been  unauthorized;  although  in 
McBrlde  V.  Bryan,  67  Ga.  584,  it  was  held 
that  an  unauthorized  confession  of  Judgment 
by  an  attorney  could  be  collaterally  attacked 
when  the  defendants  were  not  served.  In 
the  present  case  the  record  in  the  proceed- 
ing In  which  the  judgment  attacked  was  ren- 
dered recited  that  Mary  J.  Heath  was  a  party 
plaintiff.  The  judgment  was,  therefore,  not 
void  on  its  face.  That  record  further  shows 
that  attorneys  appeared  to  represent  her. 
The  Judgment,  therefore,  bears  on  its  face 
all  the  indicia  of  regularity  and  validity;  and 
it  would  seem  that  such  a  judgment  ought 
not  to  be  open  to  collateral  attack.  See,  in 
this  connection.  Clews  v.  Bondholders,  51  Ga. 
132  (2).  Much,  however,  could  be  said  on 
the  theory  that  a  judgment  can  never  bind  a 
person  who  is  neither  a  party  nor  a  privy; 
and  that  whenever  one  shows  that  he  was 
not  a  party,  and  bad  never  appeared,  either 
in  person  or  by  an  authorized  representa- 
tive,  the  Judgment  is  void  as  to  him.  We 
do  not  hold  in  this  case  that  a  Judgment  en- 
tered against  a  person  In  a  proceeding  to 
which  he  was  not  in  fact  a  party,  although 
attorneys  appeared  purporting  to  have  au- 
thority to  represent  him,  cannot  be  collat- 
erally attacked  and  shown  to  be  void.  There 
is  nothing  In  this  case  calling  for  sacb  a 
ruling,  even  if  it  would  be  correct  But  we 
do  hold  that  the  presumption  in  favor  of  the 
authority  of  the  attorneys  ought  to  be  stron- 
ger where  the  Judgment  is  collaterally  at- 
tacked long  after  its  rendition,  and  when  the 
attorney  is  given  no  opportunity  to  be  heard 
in  answer  to  the  claim  that  his  appearance 
was  wholly  gratuitous  and  unauthorized.  In 
such  a  case  there  ought  to  be  something 
more  than  the  mere  unsupported  testimon.v 
of  the  person  making  the  attack.  But  the 
testimony  of  the  plaintiff  in  this  case,  even 
If  her  unsupported  testimony  would  be  suffi- 
cient, is,  as  has  been  shown,  entirely  too 
weak  and  unsatisfactory  to  warrant  the  court 
in  disregarding  a  solemn  judgment,  on  its 
face  regular  and  valid,  rendered  more  than 
30  years  before  its  validity  was  called  in 
question.  There  was  no  error  authorizing 
the  granting  of  a  new  trial. 

.Tudgment  on  the  main  bill  of  exceptions 
affirmed;  cross-bill  dismissed.  All  the  Jus- 
tices concurring,  except  LUMPKIN,  P.  J., 
absent  on  account  of  sickness,  and  LAMAR, 
J.,  dlBquallfled. 


(U7  Oa.  S58) 

MITCHELL  y.  TURNER  «t  aL    • 
(StttM-eme  Court  ot  Georgia.     April  8,  1903.) 

DBBD—CONSTROCTION— TRUST     ESTATE— SALB 
OP  MINOR'S  INTEREST. 

1.  A  deed  conveyed  a  lot  of  land  to  J.,  "for 
the  benefit  of  and  to  belong  to  all  of  his  chil- 
dren that  may  survive  him  and  his  wife."  "to 
have  and  to  hold  the  said  lot  of  land  to  the 
only  proper  use,  benefit,  and  behoof  of  the  said 
J.  and  wife  anil  children  at  their  death,  their 
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heirs,  execators,  administrators,  and  asalgna, 
in  fee  simple,"  with  warranty  to  J.,  "wife  and 
children,  their  heirs,  executors,  administrators, 
and  assigrns."  At  the  bottom  of  the  deed,  and 
before  the  attestation  clause,  was  a  recital  that 
erasures  and  interlining  were  made  before  sign- 
ing, "so  as  to  give  the  use  to  the  wife  during 
life."  Held,  that  no  trust  estate  was  created 
bj  this  deed,  and  that  an  order  of  the  judge  of 
the  superior  court,  rendered  during  yacation  at 
chambers,  authorizing  a  sale  of  the  interest  of 
the  children  during  mmority,  was  void  for  want 
of  jurisdiction  in  the  judge  to  pass  it. 

"  (Syllabns  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  between  L.  A.  Mitchell  and  Janle 
Turner  and  others.  From  a  Judgment,  Mitch- 
ell brings  error.    Affirmed. 

Hall  &  Wimberly  and  J.  B.  Hall,  for  plain- 
tiff In  error.  M.  W.  Harris  and  Tom  Coch- 
ran, for  defendants  In  error. 


COBB,  J.  This  case  turns  mainly  upon  the 
proper  construction  to  be  placed  upon  a  deed, 
the  material  portions  of  which  are  as  follows: 
"This  indenture,  made  on  the  9th  day  of 
February,  A.  D.  1875,  between  Methvln  a 
Thomson,  of  the  county  of  Bibb,  of  the  one 
part,  and  Isaac  Johnston,  for  the  benefit  of, 
and  to  belong  to  all  of  bis  children  that  may 
surylve  blm  and  his  wife,  of  the  county  of 
Bibb,  of  the  other  part,  wltnessetb,  that  the 
said  M.  S.  Thomson,  for  and  In  considera- 
tion of  the  sum  of  two  hundred  dollars 
<$200.00),  In  hand  paid  at  and  before  the 
-sealing  and  delivery  of  these  presents,  the 
receipt  whereof  Is  hereby  acltnowledged,  baa 
granted,  bargained,  sold,  aliened,  conveyed 
and  confirmed  unto  the  said  Isaac  Johnston, 
for  his  children,  as  aforesaid  [a  described  lot 
of  land].  To  have  and  to  bold  the  said 
lot  of  land  •  •  •  to  the  only  proper  use, 
benefit  and  behoof  of  the  said  Johnston  and 
wife  and  children  at  their  death,  their  heirs, 
executors,  administrators  and  assigns,  In  fee 
simple.  And  the  said  M.  S.  Thomson  the 
said  bargained  premises  unto  the  said  Isaac 
Johnston,  wife  and  children,  their  heirs,  ex- 
ecutors, administrators  and  assigns,  against 
the  said  M.  S.  Thomson,  his  heirs,  executors 
and  administrators.  •  •  •  shall  and  will 
warrant  and  forever  defend."  Immediately 
preceding  the  signature  of  the  witnesses  is 
the  following:  "Erasures  and  Interlining  so- 
as  to  give  the  use  to  the  wife  during  life  made 
before  signing." 

The  settled  rule  In  this  state  is  that,  dis- 
regarding all  technical  rules  of  construction, 
effect  shall  be  given  to  the  Intention  of  the 
maker  of  the  Instrument,  as  far  as  the  same 
Is  lawful,  and  can  be  gathered  from  Its  con- 
tents. See.  In  this  connection.  Heath  v.  Mil- 
ler. 117  Ga.  — ,  44  S.  B.  13;  Grumpier  v. 
Barfleld,  114  Ga.  570.  40  S.  E.  808.  Constru- 
ing this  deed  as  a  whole,  it  seems  to  be 
clear  that  the  grantor  Intended  to  create  an 
«state  for  Johnston  and  his  wife  during  tbelr 


joint  lives,  with  a  life  estate  to  the  survivor, 
and  a  remainder  to  their  children.  It  is  un- 
necessary to  more  definitely  determine  the 
exact  character  of  the  Interest  In  the  prop- 
erty each  of  these  persons  took.  The  ques- 
tion is  whether  the  estates  created  were  legal 
or  equitable  estates;  or,  in  other  words, 
whether  a  trust  was  created  for  the  estate 
taken  by  the  wife  or  that  taken  by  the  chil- 
dren. There  was  no  legal  difficulty  to  be 
encountered  in  creating  a  legal  estate  in 
Johnston  and  his  wife  during  their  Uves  and 
a  legal  remainder  in  their  children,  whether 
vested  or  contingent  If  there  were  no  chil- 
dren in  life  at  the  time  the  deed  was  exe- 
cuted—which seems  from  the  record  to  be  the 
fact— there  was  no  legal  obstacle  to  be  en- 
countered in  the  creation  of  a  legal  estate  In 
remainder,  contingent  upon  both  their  birth 
and  their  survivorship  of  their  parents.  In 
other  words,  every  estate  which  was  created 
by  the  deed  could  have  been  a  legal  estate, 
and  some  of  them  could  have  been  equitable 
estates.  It  was  not  necessary,  either  for  the 
creation  or  preservation  of  any  of  the  estates, 
that  resort  should  have  been  had  to  a  trust 
Such  being  the  case,  it  is  simply  to  be  deter- 
mined whether,  from  all  the  language  of  the 
Instrument  it  can  be  Inferred  that  It  was  the 
Intention  of  the  parties  that  a  trust  estate 
was  to  be  created,  either  for  the  life  estate 
of  the  wife  or  the  remainder  estate  of  the 
children,  as  it  was  competent  for  the  parties 
to  create  a  trust  for  a  married  woman,  if  at 
the  same  time  a  limitation  over  was  provided 
for.  See,  in  this  connection,  Sinnott  t. 
Moore,  113  Ga.  008,  39  S.  E.  416  (4).  The 
only  language  In  the  paper  that  can  be  re- 
sorted to  as  Indicating  a  purpose  to  create  a 
trust  estate  are  the  words  "for  the  benefit 
of  in  the  first  clause,  and  the  words  "to  the 
only  proper  use.  benefit  and  behoof  of,"  etc.. 
In  the  habendum  and  tenendum  clause.  The 
words  last  quoted  cannot  be  looked  to  in  or- 
der to  determine  this  question,  for  the  sim- 
ple reason  that  they  are  usually  to  be  found 
In  that  clause  in  ail  deeds.  The  case  Is, 
therefore,  within  narrow  limits.  Do  the 
words  "for  the  benefit  of,"  in  the  first  clause 
of  the  deed,  convert  what  would  have  been 
otherwise  legal  estates  Into  equitable  estates? 
While  no  form  .of  words  is  necessary  to  the 
creation  of  a  trust  the  instrument  to  have 
this  effect  must  set  forth  the  Intention 
clearly  and  definitely.  It  must,  among  oth- 
er things,  indicate  the  nature  and  terms  of 
the  trust,  and  the  manner  in  which  the  trust 
is  to  be  administered.  "If  the  language  Is 
in  any  degree  equivocal,  or  If  it  is  so  vague 
and  Indefinite  as  to  leave  any  of  the  es- 
sential elements  of  the  trust  in  uncertainty, 
there  is  a  failure  of  the  trust"  1  Beach. 
Trusts,  {  40,  pp.  61,  52.  See,  also,  Underbill, 
Trusts  (Am.  Bd.)  p.  19.  The  words  "for  the 
benefit  of  are,  to  say  the  least  equivocal. 
Legal  estates  are  created  for  the  benefit  of 
those  for  whom  they  are  created,  and  so  are 
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equitable  estates.  It  certainly  cannot  be  said 
that  the  use  of  these  words  clearly  and 
definitely  Indicated  a  purpose  to  create  a 
trust.  On  the  contrary,  when  the  whole  In- 
strument Is  looked  at,  they  seem  merely  to 
have  reference  to  the  beneficiaries  of  the 
legal  estates  created  In  the  children  of  Isaac 
JTohnstOD  and  his  wife.  We  think,  on  the 
whole,  that  all  of  the  estates  created  by  the 
deed  were  legal  estates,  and  that  no  trust 
was  Intended  for  any  of  them. 

It  appears  from  the  record  that  two  ap- 
plications were  made  at  different  times  to 
the  judge  of  the  superior  court  to  sell  por- 
tions of  the  property  conveyed  in  the  deed 
under  consideration,  and  that  in  each  In- 
stance the  judge  granted,  in  vacation,  an 
order  authorizing  the  sale.  The  title  of  the 
defendant  in  the  court  below  (the  plaintiff  in 
error  here)  depended  upon  the  validity  of 
these  orders.  The  power  of  a  judge  of  the 
superior  court  to  authorize  In  vacation  a 
sale  of  the  legal  estate  of  a  minor  can  be 
derived  only  from  a  statute.  As  no  trust  es- 
tate was  created  by  the  deed,  the  power  of 
the  chancellor  to  order  in  vacation  a  sale  of 
the  trust  estates  of  minors  cannot  be  relied 
on  to  sustain  the  orders  to  sell  involved  In 
the  present  case.  It  is  said  that  the  au- 
thority to  grant  the  orders  'was  conferred 
by  the  law  now  contained  In  Ov.  Code,  if 
4863,  4S84,  which  are  as  follows: 

"Sec.  4863.  All  proceedings  ex  parte,  or  In 
the  execution  of  the  protective  powers  of 
chancery  over  trust  estates,  or  the  estates  of 
the  wards  of  chancery,  may  be  presented  to 
the  court  by  petition  only,  and  such  other 
proceedings  be  had  therein  as  the  necessity 
of  each  cause  shall  demand. 

"Sec.  4864.  A  court  of  equity  Is  always 
open,  and  hence  any  judge  in  vacatlcm  and 
at  chambers  may  receive  and  act  upon  such 
petitions,  always  transmitting  the  entire  pro- 
ceedings to  the  clerk  to  be  entered  on  the 
minutes  or  other  records  of  the  court" 

Among  the  subjects  embraced  within  the 
"protective  powers  of  chancery  over  trust  es- 
tates, <w  the  estates  of  wards  of  chancery," 
as  used  In  section  4863  of  the  Civil  Code,  and 
determined  by  this  court,  is  tbe  power,  upon 
petition,  to  appoint  trustees  to  fill  a  vacancy 
(White  T.  McKeon,  92  Ga.  344,  17  8.  H.  283); 
to  order  the  sale  of  a  part  of  the  trust  prop- 
erty to  relieve  the  rest  from  an  Indebtedness 
on  all  (Iverson  v.  Saulsbury,  65  Oa.  724  [5], 
728,/729);  to  order  the  mortgaging  of  trust 
property  to  protect  and  preserve  the  corpus 
(Iverson  ▼.  Saulsbury,  68  Oa.  801,  per  Jack- 
son, J.,  followed  in  Weems  v.  Ooker,  70  Oa. 
746;  Bolles  v.  Munnerlyn,  83  Oa.  727,  10 
&  B.  365;  Pease  v.  Wagnon,  83  Oa.  363,  20 
S.  E.  637,  and  Wagnon  v.  Pease,  104  Oa. 
417,  80  S.  B.  89(9;  to  order  the  sale,  In  whole 
or  In  part,  of  property  of  adults  and  minors, 
acquired  by  devise,  where  the  legal  Htie  re- 
mains in  the  executors,  when  it  Is  impossible 
to  carry  out  the  trust  provisions  of  a  will 
(Sharp  V.  Fhidley,  71  Oa.  654,  Blake  v.  Black, 


84  Oa.  392,  399,  400,  U  &  B.  4»4,  and  South- 
em  Marble  Co.  v.  Stegall,  90  Oa.  237,  15  S.  E. 
806);  or  vvhen  it  is  necessary  for  the  pay- 
ment of  estate  debts  and  legacies  (McOowan 
V.  Lufburrow,  82  Ga.  523,  9  S.  B.  427,  14 
Am.  St  Rep.  178,  and  Blake  v.  Black,  supra); 
and  to  protect  a  ward  of  chancery  by  com- 
pelling a  trustee  to  comply  with  a  prior  order 
of  court  to  pay  over  money  for  the  support 
of  the  ward,  arising  out  of  the  latter's  trust 
property  (Obear  v.  Little,  79  Ga.  386,  4  a  B. 
914).  And  among  other  powers  by  proceed- 
ings ex  parte  and  upon  petition,  as  shown  by 
the  cross-references  to  other  parts  of  the  Code, 
made  by  the  codifiers  in  the  margin  of  section 
4863,  is  the  appointment  and  removal  of  trus- 
tees (section  3164);  the  sale  of  trust  property 
(section  3172);  the  investment  of  trust  funds 
in  stocks.  In  which  a  trustee  is  not  author- 
ized by  statute  to  Invest  in  his  own  discre- 
tion (section  8180);  and  the  passing  of  inter- 
locutory orders  in  equitable  suits  (section 
4847),  which  may  Include  the  setting  aside 
of  a  sum  of  money  for  the  support  of  the 
minor  parties.  When  tbe  judge  of  the  an- 
perior  court  has  once  obtained  jurisdiction  of 
the  legal  estate  of  minors  by  a  proceeding 
properly  brought  before  him,  of  course  tbe 
minors,  from  the  moment  this  regular  pro- 
ceeding Is  brought,  become  wards  of  chan- 
cery, and  the  court  has  jurisdiction  to  deal 
with  their  property.  A  minor  does  not  be- 
come a  ward  of  chancery  unless  the  Judge 
has  jurisdiction  to  entertain  the  proceeding 
which  is  instituted,  and  which  Involves  tbe 
estate  of  the  minor.  It  may  be  safely  as- 
serted that  there  is  no  reason  or  authority 
upon  which  to  base  the  claim  of  the  plaintiff 
in  error  that  under  Civ.  Code,  ||  4863,  4864, 
.  the  judge  of  the  superior  court  had  jurisdiction 
at  chambers  to  order  a  sale  of  the  legal  estate 
of  the  minors  conveyed  In  tbe  deed  under 
consideration.  Taylor  v.  K(emp,  86  (Sa.  181, 
185,  12  S.  E.  296,  and  cases  cited;  Baxter  v. 
Wolfe,  93  Ga.  334,  20  S.  K  325.  The  case  of 
Sharp  V.  FUidley,  71  Oa.  654,  is  not,  we  think, 
authority  for  the  proposition  that  the  judge 
of  the  superior  court  can  authorize  in  vaca- 
tion the  sale  of  the  legal  estate  of  a  minor. 
While  in  that  case  the  order  was  passed  In 
term,  there  was  no  regular  bill  in  equity  filed 
and  served  according  to  law,  and  hence  the 
proceeding  was  dealt  with  as  If  it  had  been 
one  at  chambers.  It  would  seem  that  accord- 
ing to  the  decision  in  McOowan  v.  Lufbur- 
row, 82  Oa.  632,  633,  9  S.  B.  427.  14  Am.  St 
Rep.  178,  the  proceeding  In  tbe  Sharp  C^ase 
might  very  well  have  been  treated  as  one 
filed  in  term;  and  in  Richards  v.  Railway 
Company,  106  Oa.  642,  S3  S.  B.  193,  45  L.  R. 
A.  712,  it  was  said  that  the  proceeding  in  the 
Sharp  Case  whs  brought  hi  term,  and  that  tbe 
statement  by  Chief  Justice  Jackson,  who  de- 
livered the  opinion  In  that  case,  that  the  pro- 
ceeding was  really  one  at  chambers,  was  an 
inaccuracy.  It  is  cettalnly  true,  however, 
that  the  court  dealt  with  the  proceeding  as  If 
It  had  been  brought  at  chambers,  and  held 
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that  the  decree  rendered  was  valid.  An  ex- 
amination of  that  case  will  show  that  the 
Judgment  holding  the  decree  to  be  valid  was 
based  mainly  upon  the  law  now  contained  in 
Cav.  Oode,  §  4856,  wliich  provides  that,  when- 
ever It  Is  impossible  to  carry  out  the  last 
will  and  testament  of  a  testator  in  whole  or 
in  part,  the  judge  of  the  superior  court  shall 
have  a  right  to  render  at  chambers  in  vaca- 
tlon  any  order  or  decree  that  may  be  neces- 
sary and  legal.  Chief  Justice  Jackson  said 
that  the  ruling  made  by  the  court  was  ren- 
dered free  from  doubt  by  the  provisions  of 
what  Is  now  section  4863  of  the  dvll  Code, 
using  this  language:  "The  very  minute  this 
petition  came  before  this  chancellor  and  dis- 
dosed  the  fact  that  the  land  of  infants  was; 
Involved,  his  wards  were  before  him,  and 
the  case  was  concerning  'an  estate  of  the 
wards  of  chancery.'  The  case  was  made 
where  these  wards  were  sufltering  or  likely 
to  suffer;  where  their  property  must  be  chan- 
ged, so  as  to  realize  for  them  the  necessities 
of  life;  and  it  was  necessary  that 'his  protect- 
ive powers  be  exercised  to  make  such  decree 
as  would  relieve  that  necessity,  and  at-  the 
same  time  protect  the  estate  by  looking  to 
the  reinvestment  and  preservation  of  the  fund. 
Again,  the  'proceeding'  to  'be  had  therein'  Is 
to  be  such  'as  the  necessity  of  each  case  may 
demand.'  Of  that  necessity  he  is  the  judge, 
and  the  only  Judge.  If  the  infant  be  not 
safe  in  his  breast,  where  shall  he  look  for 
help?  If  chancery  protect  not  her  wards, 
what  guardian,  what  law,  can  protect  them? 
I  bad  rather  confide  an  infant  to  the  custody 
aud  care  of  an  honest  judge  than  to  any  jury 
ever  sworn  to  find  facts  and  apply  law."  The 
language  just  quoted  was  merely  an  additional 
reason  given  by  the  chief  justice  for  the  ruling 
made  in  the  case;  the  main  reason,  as  stated 
above,  being  founded  upon  the  law  now  con- 
tained in  section  4855  of  the  Civil  Code.  In 
the  statement  In  the  opinion  that  a  chancellor 
can  in  vacation  acquire  jurisdiction  at  cham- 
bers to  order  a  sale  of  the  legal  estate  of  a 
minor  we  cannot  concur.  We  do  not  think  it 
warranted  by  a  proper  construction  of  section 
4863,  and,  for  the  reasons  given-  above,  we 
do  not  think  the  decision  In  Sharp  y.  Findley 
Is  binding  authority  on  the  point.  The  lan- 
guage of  the  chief  justice  is  manifestly  sound 
as  Applied  to  applications  filed  in  term,  as 
were  those  in  the  McGowan  and  Richards 
Cases,  supra,  and  It  was  with  reference  to 
such  applications  that  those  cases  approved 
the  language  used  in  Sharp  v.  Findley.  That 
language,  when  applied  to  proceedings  In- 
stituted In  vacation,  is  opposed  to  the  rulings 
made  In  many  cases,  both  before  and  after  the 
Sharp  Case,  and  it  has  never  been  followed  In 
a  case  where  the  proceedings  were  had  and 
the  order  of  sale  granted  at  chambers.  We 
find  no  error  requiring  the  granting  of  a  new 
trial. 

Judgment  affirmed.  All  the  Justices  con- 
enrrlng,  except  LUMPKIN,  P.  J^  absent  aa 
account  of  sickness. 


(m  Gb.  MS) 
PEOPLD'S  NAT.  BANK  OP  SHBLBY- 
VILLB,  TBNN.,  v.  CLBVBlliAND  et  aL 
(Supreme  Court  of  Georgia.    April  8,  1803.) 

CORPORATIONS  —  SHARES  OF  STOCK  —  SITUS— 
FOREIGN  CORPORATIONS  —  SERVICE  —  DUB 
PROCESS  OF  L.AW— MISJOINDER  OF  CAUSES- 
ABATEMENT  OF  ACTION— TRUSTS— RIGHTS 
OF  REMAINDERMAN  —  ASSENT  TO  UEQACT  — 
TITLE  OF  EXECUTOR. 

1.  Petitioners  brought  their  equitable  petition 
In  this  state  against  a  domestic  and  a  foreign 
corporation — the  latter  having  no  agency  or 
place  for  doing  business  In  Georgia— claiming 
that  they  were  the  real  owners  of  certain  shares 
of  stock  of  the  domestic  corpco'atloD,  the  cer- 
tificate of  which  was  held  by  the  foreign  cor- 
poration as  transferee,  and  prayed  for  a  de- 
cree canceling  the  transfer,  removing  the  cloud 
upon  their  title  to  such  shares,  and  adjudging 
that  they  were  entitled  to  the  same.     Held: 

(a)  The  shares  of  stock  were  personal  prop- 
erty, and,  for  the  purposes  of  Uiis  salt,  their 
situs  was  the  domicile  of  the  domestic  corpora- 
tion. 

(b)  The  foreign  corporation  could  be  legally 
served  by  publication,  under  Civ.  Code,  |  4976, 
providing  that  in  suits  brought  to  remove  a 
cloud  from,  or  to  quiet  the  title  to,  property 
in  this  state  to  whicn  a  nonresident  claims  title, 
or  an  interest  therein,  such  nouresident  may  be 
served  by  publication. 

(c)  When,  in  such  a  snit,  service  was  duly 
perfected  upon  the  nonresideut  defendant  by 
publication,  the  proceeding  against  him  was  by 
due  process  of  law. 

2.  In  an  equitable  j)roceeding  of  this  char- 
acter there  was  no  misjoinder  of  causes  of  ac- 
tion; the  plaintiffs  having  one  connected  in- 
terest, centering  iu  the  point  in  issue,  or  one 
common  point  of  litigatico  with  the  defendant. 

3.  The  shares  of  stock  iu  question  having 
been  bequeathed  to  a  trustee,  who,  under  the 
provisions  of  the  will,  was  to  pay  over  to  a  life 
tenant  the  divideuds  thereon  for  his  support 
and  maintenance — the  corpus  of  the  trust  es- 
tate, upon  the  death  of  the  cestui  que  trust, 
to  go  to  remaindermen — and  the  original  pe- 
tition having  l)een  brought  by  the  trustee  dur- 
ing the  lifetime  of  the  life  tenant,  the  action 
did  not  abate  by  reason  of  the  death  of  the 
cestui  que  trust  pendente  lite,  but  could  proceed 
in  the  iiame  of  the  trustee,  at  least  for  the  re- 
covery of  unpaid  dividends  declared  upon  the 
stock  during  the  life  of  the  cestui  que  trust. 

4.  The  life  tenant  having  died  during  the 
pendency  of  the  suit  brought  by  the  ti-ustee,  the 
remaindermen,  who  upon  his  death  intervened 
as  parties  plaintiff  in  the  case,  were,  under  the 
allegations  of  the  petition,  entitled  to  recover 
unpaid  dividends  which  had  been  declared  after 
the  death  of  the  cestui  que  trust 

5.  The  persons  who  iuterveued  as  remainder- 
men intervened  also  as  the  heirs  at  law  of  the 
life  tenant,  for  the  purpose  of  recovering  the 
unpaid  dividends  which  had  been  declared  prior 
to  his  death;  but  neither  as  remaindermen, 
nor  as  such  heirs  at  law,  were  they  entitled  to 
recover  such  divideuds.  As  remaindermen  they 
had  no  interest  in  these  dividends,  and  as  heirs 
at  law  they  could  not  maintain  au  action  to  re- 
cover personalty;  the  right  to  recover  personal 
property  which  belonged  to  a  decedent  being 
m  his  administrator  or  executor,  save  in  a 
case  like  the  present,  where  a  trustee  has  the 
right  to  recover  it  as  part  of  the  trust  estate 
committed  to  his  keeping. 

6.  An  executor's  assent  to  a  legacy  divests 
him  of  the  title  to  the  property  embraced  there- 
in, and  perfects  the  inchoate  title  of  the  legatee, 
so  as  to  give  the  latter  a  right  of  action  to  re- 
cover such  property  if  held  adversely  to  him. 

(Syllabus  by  the  Court.) 

T 1  See  Executor*  and  Admlnlatiatonw  TOL  O. 
Cent.  Dig.  (  UM. 
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Rrror  from  Superior  Court,  Richmond  Ooniip 
tjr;  B.  L.  Brinspn,  Judge. 

Action  by  Jesse  Cleveland,  trustee  of  Van- 
noy  Cleveland,  against  the  Georgia  Railroad 
&  Banking  Company  and  others.  Judgment 
for  plaintiff,  and  defendant  the  People's  Na- 
tional Bank  of  Shelbyville,  Tom.,  brings  er^ 
ror.    Affirmed. 

Jas.  C.  C.  Black,  for  plaintiff  In  error.  Jos, 
B.  &  Bryan  Gumming,  for  defendants  in  er- 
ror. 

FISH,  J.  An  equitable  proceeding  was 
brought  In  the  superior  court  of  Richmond 
county  by  Jesse  Cleveland,  as  trustee  of  Van- 
noy  Cleveland,  a  resident  of  this  state, 
against  the  Georgia  Railroad  &  Banking 
Company,  a  corporatlou  under  the  laws  of 
this  state,  having  Its  principal  office  and 
place  of  business  In  the  county  of  Richmond, 
and  the  People's  National  Bank  of  Shelby- 
ville, Tenn.,  a  corporation  under  the  laws  of 
the  United  States,  located  and  conducting  Its 
business  In  Shelbyville,  Tenn.  The  petition, 
when  finally  amended,  made  the  following, 
case:  R.  M.  Cleveland,  late  of  Bedford  coun- 
ty, Tenn.,  died  testate  In  April,  1876.  The 
flfth  Item  of  his  will  was:  "I  will  to  my  son, 
William  C.  Cleveland,  trustee  for  my  son, 
Vannoy  Cleveland,  one-ninth  of  all  my  rail- 
road stock,  bonds  and  notes,  to  be  paid  to  htm 
by  a  trustee  as  hereinafter  directed.  The  in- 
terest on  said  bonds  and  stock  and  the  inter- 
eat  on  said  notes  as  tbey  are  paid,  to  be  al- 
lowed to  him  for  his  maintenance  and  board 
and  clotblng,  and  at  his  death,  the  portion 
allowed  for  his  maintenance  to  go  to  my 
other  children,  nnless  he  in  the  future  should 
have  a  family  and  leave  children,  in  that 
event,  I  desire  it  should  go  to  his  children." 
W.  G.  Cleveland  failed  to  qualify  as  trustee, 
and  B.  P.  Cleveland  was  duly  appointed  trus- 
tee of  Vannoy  Cleveland,  under  the  provi- 
sions of  the  will,  by  the  court  having  Juris- 
diction of  such  matters  in  Tennessee.  After 
the  payment  of  the  debts  and  the  distribution 
of  the  estate  of  R.  M.  Cleveland,  there  were 
set  apart,  under  the  fifth  Item  of  his  will, 
In  trust,  as  therein  stipulated,  for  Vannoy 
Cleveland,  certain  railroad  stock,  bonds,  and 
notes,  including  36  shares  of  the  capital  stock 
of  the  Georgia  Railroad  &  Banking  Company, 
which  stock  stands  upon  the  books  of  the 
company  in  the  name  of  B.  F.  Cleveland, 
trustee  of  Vannoy  Cleveland.  On  June  30, 
1896,  B.  F.  Cleveland,  having  lost  all  of  his 
estate,  and  being  pressed  for  money,  by  per- 
suasion. Influence,  and  Importunities  induced 
Vannoy  Cleveland  to  sign  a  paper  by  which 
be  authorized  and  empowered  B.  F.  Cleve- 
land to  pled.s;e  the  36  shares  of  stock  above 
mentioned  as  security  for  a  loan  from  the 
People's  National  Bank  of  Shelbyville  to  B. 
F.  Cleveland.  Vannoy  Cleveland  received  no 
ronslderatlou  whatever  for  executing  such 
paper,  but  did  it  solely  for  the  benefit  of  B.  F. 
Cleveland,  and  In  compliance  with  his  Impor- 


tunities, and  In  consequence  of  his  Influence 
over  his  cestui  que  trust.  On  and  before  tho 
death  of  his  father,  R.  M.  Cleveland,  and 
during  the  year  1896  and  since,  Vannoy  was 
a  paralytic,  and,  by  reason  of  his  mental 
and  bodily  Inflrmlties,  wholly  unable  to  at- 
tend to  any  business  touching  the  manage- 
ment or  control  of  his  estate  or  of  the  stock 
referred  to.  He  had  no  fixed  residence,  but 
lived  most  of  the  time  at  the  residence  of 
his  brother  and  trustee,  B.  F.  Cleveland,  and 
was  entirely  subject  to  the  will  and  control 
of  bla  trustee,  who  had  overpowering  Influ- 
ence over  him.  "By  reason  of  the  said  Van- 
noy's  mind,  the  Impairment  of  his  health, 
and  being  subject  to  the  will,  control,  and 
Influence  of  the  said  trustee,  the  said  Vannoy 
was  unable  to  resist  doing  anything  asked, 
desired,  or  demanded  by  the  said  B.  F.  Cleve- 
land, however  improvident  or  improper  it 
might  be,  and  any  transfer,  sale,  contract,  or 
agreement  signed  by  the  said  Vannoy  at  the 
instance,  request,  or  command  of  the  said 
B.  F.  Cleveland  was  not  the  act  of  the  said 
Vannoy,  because  he  was  not  a  free  agent,  nor 
fully  capable  of  understanding  the  effect  of 
any  paper  signed  by  him;  and  •  •  •  the 
paper  of  June  30th,  authorizing  the  pledge  of 
the  thirty-six  shares  of  Georgia  Railroad  & 
Banking  Company  stock,  •  •  •  physically 
signed  by  the  said  Vannoy,  was  not  binding 
as  his  act  and  deed,  but  was  signed  under 
and  by  virtue  of  the  influence  of  B.  P.  Cleve- 
land, his  trustee,  with  whom  he  was  living, 
and  upon  whom  he  was  dependent  for  care 
and  attention  rendered  necessary  by  his  meu- 
tal'and  bodily  Impairment."  B.  F.  Cleveland, 
having  •  secured  such  nominal  authority  to 
pledge  such  stock  with  the  Shelbyville  bank. 
In  violation  of  his  trust  deposited  the  scrip 
for  the  36  shares  of  stock  with  such'  bank  as 
security  for  an  Individual  debt.  The  officers 
and  agents  of  the  bank  knew  of  the  mental 
condition,  as  above  stated,  of  Vannoy  Cleve- 
land, and  knew  that  the  paper  had  been  sign- 
ed by  him  by  reason  of  the  persuasion  and 
undue  Influence  exercised  over  him  by  his 
trustee,  B.  F.  Cleveland.  The  bank  continues 
to  bold  the  certificate  of  such  stock,  under 
the  transfer  made  as  above  stated,  as  securi- 
ty for  the  debt  of  B.  P.  Cleveland,  and,  after 
demand  therefor,  has  refused  to  return  the 
same  to  petitioner.  By  reason  of  the  facts 
above  stated,  the  bank  has  no  title  or  estate 
in  and  to  such  stock.  By  proper  proceedings 
subsequently  had  in  the  circuit  court  of  Bed- 
ford county,  Tenn.,  having  Jurisdiction  of  the 
persons  and  subject-matter,  B.  F.  Cleveland 
was  removed  as  the  trustee  of  Vannoy  Cleve- 
land, and  petitioner  was  appointed  In  his 
stead  as  such  trustee.  Having  subsequently 
learned  of  the  Illegal  transfer  and  pledge  of 
the  stock,  petitioner  duly  notified  the  Georgia 
Railroad  &  Banking  Company  not  to  recog- 
nize the  transfer,  and  not  to  pay  any  divi- 
dends accruing  upon  the  stock  to  the  People's 
National  Bank  of  Shelbyville.  Petitioner  de- 
manded the  payment  of  the  dividends  which 
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have  accrued  upon  the  stock  of  tbe  Georgia 
Railroad  &  Banking  Company,  which  It  re- 
fused to  pay,  because  of  such  transfer,  and 
Its  inability  to  determine  who  was  entitled 
thereto.  The  Georgia  Railroad  &  Banking 
Company  Is  Indebted  to  petitioner,  as  such 
trustee,  the  amount  of  the  accrued  dividends 
upon  the  stock,  and  Judgment  Is  prayed  for 
the  same.  The  paper  of  June  30,  1896,  sign- 
ed by  Vannoy  Cleveland,  and  the  transfer  of 
the  certifi(&te  of  stock  by  B.  F.  Cleveland, 
former  trustee  of  Vannoy,  to  the  Shelbyvllle 
bank,  constitute  a  cloud  upon  the  title  of  pe- 
titioner, as  trustee  of  Vannoy,  to  such  stock. 
The  prayers  of  the  petition  were  that  the  pa- 
per signed  by  Vannoy  Cleveland,  authoriz- 
ing B.  F.  Cleveland  to  pledge  the  stock,  and 
the  transfer  of  the  scrip  or  certiflcatie  to  the 
People's  National  Bank  of  Shelbyvllle  by  B. 
F.  Cleveland,  be  canceled  as  a  cloud  upon 
petitioner's  title;  that  the  stock  certificate  be 
surrendered,  and  a  new  certificate  be  Issued 
to  petitioner  In  Hen  thereof;  that  the  Geor- 
gia Railroad  &  Banking  Company  pay  to  peti- 
tioner the  dividends  that  may  In  the  future 
accrue  upon  such  stock;  and  for  general  re- 
lief. 

The  Georgia  Railroad  &  Banking  Company 
filed  its  answer,  to  which  were  attached,  as 
exhibits,  copies  of  the  paper  signed  by  Van- 
noy Cleveland,  June  30,  1896;  letters  from  the 
People's  National  Bank  of  Shelbyvllle  de- 
manding the  payment  of  the  dividends  claim- 
ed to  be  due  it  as  transferee  of  the  certit- 
Idate  of  stock;  and  of  letters  from  Jesse 
Cleveland,  as  trustee  of  Vannoy  Cleveland, 
containing  notice  of  hla  appointment  as  stach 
ti'ustee,  and  demanding  that  tbe  dividends 
be  paid  to  him.  Tbe  answer  disclaimed  any 
interest  i^  the  stock,  and  averred  the  defend- 
ant's wUliugness  to  account  to  whomsoever 
was  entitled  to  the  stock  and  dividends  there- 
on, and  prayed  that  the  petitioner  and  the 
People's  National  Bank  of  Shelbyvllle  be  re- 
quired to  Interplead.  Georgia  A.  Cleveland, 
Harry  B.  Cleveland,  R.  M.  Cleveland,  Jr.,  W. 
O.  Cleveland,  and  B.  F.  Cleveland,  as  surviv- 
ing children  of  B.  M.  Cleveland,  deceased,  and 
Robert  and  Jerry  Cleveland,  both  of  age, 
Grace,  William,  Frederics,  Bamett,  and  Benn 
Cleveland,  minors,  by  their  next  friend,  Robert 
Cleveland,  all  children  of  Jerry  J.  Cleveland, 
deceased,  son  of  the  testator,  R.  M.  Cleveland, 
and  W.  S.  Ryall,  husband  and  sole  legatee  un- 
der the  will  of  Carolina  Cleveland,  deceased, 
daughter  of  the  testator,  R.  M.  Cleveland,  filed 
a  petition,  praying  that  they  be  allowed  to 
intervene  as  parties  plaintiff  In  tbe  cause. 
Their  petition  alleged  that  Vannoy  Cleveland 
had  died  since  the  original  petition  was 
brought,  unmarried  and  without  Issue;  that 
he  left  no  debts,  and  was  at  tbe  time  of  his 
death  a  citizen  and  resident  of  Georgia;  that 
petitioners  (except  Ryall,  who  claimed  as  sole 
legatee  of  his  wife),  as  bis  brothers,  sister, 
nephews,  and  nieces,  were  his  sole  heirs  at 
law,  and,  as  such,  were  entitled  to  the  ac- 
crued dividends  on  the  Georgia  Railroad  & 


Banking  Company  stock  which  had  not  been 
paid,  and,  as  children  and  grandchildren  of 
R.  M.  CSeveland,  were,  as  remaindermen,  en- 
titled, nnder  the  danse  of  his  will  set  out 
in  the  original  petition,  to  the  36  shares  of 
the  capital  stock  of  such  company.  An  order 
was  granted  allowing  these  petitioners  to  in- 
tervene as  parties  plaintiff,  without  prejudice 
to  any  right  of  demurrer  by  the  People's  Na- 
tional Bank  of  Shelbyvllle.  Ibe  Shelbyvllle 
bank  was  served  by  publication.  It  demurred 
generally  and  specially,  the  grounds  of  which 
demurrer  will  be  hereinafter  considered.  The 
demurrer  was  overruled,  and  this  Judgment 
of  the  court  Is  before  us  for  review  upon  a 
writ  of  error  sned  out  by  the  Shelbyvllle 
bank. 

1.  It  Is  not  necessary  to  discuss  the  merits 
of  the  general  demurrer,  as  It  is  clearly  evi- 
dent that  the  petition  set  forth  a  cause  of 
action.  The  point  was  made  by  several 
grounds  of  tbe  demurrer  that  the  court  had 
no  Jurisdiction  of  the  Shelbyvllle  bank— It  be- 
ing a  foreign  corporation,  located  and  con- 
ducting its  business  in  the  state  of  Tennessee 
— and  that  the  court  could  not  acquire  Juris- 
diction of  it  by  service  on  It  made  by  publi- 
cation. Tbe  Civil  Code  (section  4976)  pro- 
vides: "If  the  defendant  In  equitable  pro- 
ceeding does  not  reside  in  the  state,  service 
of  the  iMtition  or  any  order  of  the  court  may 
be  made  by  publication."  In  section  4976  it 
Is  declared:  "Where  any  non-<resldent  or  per- 
son unknown  claims  or  owns  title  to,  or  an 
Interest,  present  or  contingent.  In  any  real  or 
personal  property  in  this  state,  service  on  such 
non-resident  or  unknown  owner  or  claimant 
may  be  made  by  publication  in  cases  affecting 
such  property  where  proceedingrs  are  brought 
—(1)  To  remove  a  cloud  therefrom  or  quiet 
title  thereto.  (2)  To  caned  or  set  aside  deeds, 
mortgages,  liens,  or  Incumbrances  thereon.  - 
•  •  •  (6)  To  make  any  decree  or  order 
in  which  the  subject  of  the  action  Is  real  or 
personal  property  in  this  state,  in  which  a 
non-resident  or  unknown  person  has  or  may 
have  or  claims  an  interest,  actual  or  contin- 
gent, and  in  which  the  relief  demanded  con- 
sists wholly  or  in  part  in  excluding  him  from 
an  Interest  therein.  (7)  Where  a  non-resident 
or  person  unknown  has  or  may  have  or  may 
claim  present,  future,  or  contingent  Interests 
In  any  property  In  this  state."  Section  4978 
et  seq.  provides  for  the  method  and  manner 
of  perfecting  service  by  publication  In  such 
cases.  It  Is  not  disputed  that  the  stock  and 
dividends  Involved  in  this  case  are  personalty. 
"Stocks  representing  shares  In  an  Incorporat- 
ed company  holding  lands,  or  a  franchise  on 
or  over  lands,  are  personalty."  Civ.  Code,  { 
3070.  The  disputed  question  Is  as  to  tbe 
situs  of  this  property.  As  a  general  rule, 
personal  property  follows  the  person  of  the 
owner,  and  has  its  situs  at  his  domicile;  but 
It  may,  for  some  purposes,  have  a  different 
situs  from  the  domicile  of  tbe  owner.  "A 
nation  within  whose  territory  any  personni 
property  is  actually  situate,  has  as  entire 
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dominion  over  It  while  therein.  In  point  of 
aorerelgnty  and  Jurisdiction,  as  It  has  over 
Imtaovable  property  situate  there.  It  may  reg- 
ulate Its  transfer  and  subject  It  to  process  and 
execution,  and  provide  for  and  control  the 
uses  and  disposition  of  it,  to  the  same  extent 
as  it  may  exert  Its  authority  over  Immovable 
property."  Story,  Conflict  of  Laws,  |  660. 
Our  Civil  Code  (section  6430)  provides: 
"Shares  in  a  banli  or  other  corporation  may 
be  levied  on  and  sold,  either  under  attach- 
ment or  fl.  fa..  In  any  county  where  the  cor- 
poration does  business— notice  of  such  levy 
being  given  to  the  defendant.  If  his  residence 
be  known,  and  also  the  officers  or  agoit  of  the 
corporation  in  the  county  where  the  levy  is 
made.  Upon  demand  by  any  sheriff,  consta- 
ble, or  other  levying  officer  of  this  state,  hav- 
ing In  his  hands  any  execution  or  attachment 
against  any  person  wbo  is  the  owner  of  any 
shares  of  stocls  of  said  bank  or  Joint-stock 
company,  upon  the  president,  superintendent, 
manager,  or  other  officer  of  any  corporation 
or  joint-stock  company  having  access  to  the 
books  thereof,  said  president,  superintendent, 
manager,  or  other  officer  aforesaid  shall  dis- 
close to  said  levying  officer  the  number  of 
shares  and  the  par  value  thereof  owned  by 
the  defendant  in  said  execution  or  attachment, 
and  on  refusal  to  do  so,  shall  be  considered 
in  contempt  of  court  and  punished  according- 
ly." See,  also,  secUons  4168,  453S.  It  Is 
dear,  therefore,  that,  for  the  purpose  of  sub- 
jecting corporate  stock  to  attachment  and 
execution,  our  Code  fixes  its  situs  at  the  dom- 
icile of  the  corporation.  In  Dearing  v.  Bank 
of  Charleston,  6  Ga.  497,  48  Am.  Dec.  300, 
wherein  the  bank,  whose  domicile  was  In  the 
state  of  South  Carolina,  was  the  complainant 
in  a  bill  to  review  and  set  aside  a  decree 
which  had  been  rendered  In  Dearlng's  favor. 
In  a  suit  which  he  had  Instituted  against  It 
and  a  Georgia  corporation,  Involving  certain 
ahares  of  stock  In  the  latter  company,  the  title 
U>  which  was  claimed  both  by  Dearing  and 
the  Charleston  bank,  this  court  held  that, 
inasmuch  as  there  waa  no  statute  law  of 
Georgia  which  authorized  citizens  of  a  for- 
eign state  to  be  made  parties  to  proceedings 
in  our  courts  without  their  consent,  a  judg- 
ment rendered  against  an  Inhabitant  of  a  for- 
eign state  In  a  case  wherein  he  did  not  ap- 
pear, although  notice  was  served  upon  him, 
under  the  second  rule  in  equity,  by  publica- 
tion, was  "a  nullity  as  to  him."  But  Nisbet, 
J.,  wbo  delivered  the  opinion,  referring  to 
the  stock,  said:  "Its  situs  is  In  Georgia. 
The  sovereignty  of  the  state  Is  over  It,  and 
the  jurisdiction  of  the  courts  coextensive  with 
its  sovereignty."  It  Is  apparent  from  what  is 
Bald  In  the  opinion  that  If  there  had  been  then 
in  existence  a  statute  similar  to  that  of  1895, 
contained  In  section  4976  of  the  Civil  Code, 
and  service  on  the  Bank  of  Charleston  had 
been  duly  perfected.  In  pursuance  thereof, 
by  publication,  the  court  would  have  held  it 
t>ound  by  the  previous  decree.  In  Wright  v. 
Southwestern  Railroad  Co..  04  Ga.  799,  Jus- 


tice Jackson  said:  "Stock  in  a  railroad  Is 
really  but  so  many  shares  of  its  property,  and 
that  property  .is  real  estate,  for  the  most  port, 
at  least,  and  taxable  by  the  state  in  which  the 
road  Is  located."  -It  was  held  by  the  Oour* 
of  Appeals  of  New  York  in  Mechanics'  Bank 
V.  Railroad,  13  N.  Y.  627,  that  certificates 
of  stock  are  simply  muniments  and  evidences 
Of  the  holder's  titie  to  a  certain  number  of 
shares  in  the  property  and  franchises  of  the 
corporation  of  which  he  is  a  member.  To 
the  same  effect,  see  1  Cook,  Stock  &  Stock- 
holders, {  14.  A  case  direcUy  on  the  ques- 
tion under  consideration  is  Jellenlk  t.  Huron 
Copper  Mining  Co.,  177  U.  8.  1,  20  Sup.  Ot 
559,  44  L.  Ed.  647.  There  "a  suit  was  brought 
in  the  arcuit  Court  of  the  United  States  for 
the  Western  District  of  Michigan  by  parties, 
citizens  of  other  states  than  Michigan,  against 
a  Michigan  mining  corporation,  and  certain 
individual  defendants  holding  shares  of  stock 
in  that  corporation,  and  being  citizens  residing 
In  Massachusetts.  The  plaintiffs  claimed  that 
they  were  the  real  owners  of  certain  shares 
of  stock  of  the  corporation,  the  certificates  of 
which  were  held  by  the  Massachusetts  de- 
fendants, and  sought  a  decree  removing  the 
cloud  upon  their  titie  to  such  shares,  and  ad- 
judging that  they  were  entitied  to  them." 
It  was  held:  "(1)  That  the  defendants,  citi- 
zens of  Massachusetts,  were  necessary  parties 
to  the  suit  (2)  That  they  could  be  proceed- 
ed against  in  respect  of  the  stock  In  question 
in  the  mode  and  for  the  limited  purposes  In- 
dicated In  the  eighth  section  of  the  act  of 
Congress  of  March  3,  1876,  c.  137,  18  Stat 
472  [U.  a  Oomp.  St  1901,  p.  613],  which  au- 
thorized proceedings  by  publication  against 
absent  defendants  In  any  suit  commenced  in 
any  Circuit  Court  of  the  United  States  to 
enforce  any  legal  or  equitable  lien  upon  or 
claim  to,  or  to  remove  any  Incumbrance  or 
lien  or  cloud  upon  the  title  to,  real-  or  personal 
property  within  the  district  where  such  suit  is 
brought  (3)  That  for  the  purposes  of  that 
act  the  stock  held  by  the  citizens  of  Massa- 
chusetts was  to  be  deemed  personal  property 
'within  the  district*  where  the  suit  was 
brought.  The  certificates  of  stock  were  only 
evidence  of  the  ownership  of  the  shares,  and 
the  Interest  represented  by  the  shares  was  held 
by  the  company  for  the  benefit  of  the  true 
owner.  As  the  habitation  or  domicile  of  the 
company  is  and  must  be  in  the  state  that  cre- 
ated It,  the  property  represented  by  its  cer- 
tificates of  stock  may  be  deemed  to  be  held 
by  the  company  within  the  state  whose  crea- 
ture it  is,  whenever  it  Is  sought  by  suit  to 
determine  who  is  its  real  owner."  We  are 
of  opinion,  both  upon  principle  and  authority, 
that  the  situs  of  the  shares  of  stock,  the  sub- 
ject-matter of  the  litigation  in  the  present 
case,  was,  for  the  purposes  thereof,  in  Rich- 
mond county,  Ga.  As  the  property  to  litiga- 
tion was  located  In  Georgia  and  in  Richmond 
county,  and  the  jurisdiction  of  the  courts  of 
this  state  attaches  upon  all  property  within  its 
limits,  the  superior  court  of  that  county  had 
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jurladlctloii  of  the  snbject-matter  of  the  con- 
troTersy,  and  hence  of  a  suit  InvolTlng  Its 
title;  and  such  conrt  could,  for  the  purpose 
of  determining  and  settling  Its  true  owner- 
ship, acquire  jurisdiction  of  a  nonresident  of 
this  state  who  claimed  title  to  such  property, 
by  having  service  perfected  upon  such  forelgrn 
claimant  by  publication.  In  accordance  with 
the  provisions  of  the  statute  applicable  in 
such  cases.  It  follows  that  when  service  was 
thus  duly  perfected  upon  the  People's  Na- 
tional Bank  of  Shelbyvllle,  Tenn.,  the  pro- 
ceeding against  it  was  by  due  process  of  law. 

2.  Another  ground  of  the  demurrer  was 
that  there  was  a  misjoinder  of  causes  of  ac- 
tion, in  that  a  cause  of  action  by  the  peti- 
tioners, as  remaindermen  under  the  will  of 
R.  M.  Cleveland,  for  the  shares  of  stock,  was 
joined  with  a  cause  of  action  by  them,  as 
heirs  at  law  of  Vannoy  Cleveland,  for  the 
nnpald  dividends  which  had  accrued  on  such 
shares  during  his  lifetime.  We  do  not  think 
there  is  any  merit  In  this  ground.  The  rule 
is  well  established  that  where  there  Is  one 
connected  Interest,  centering  In  the  point  in 
Issue,  or  one  common  point  of  litigation,  so 
that  the  Joinder  tends  to  prevent  multiplicity 
of  suits,  unconnected  parties  may  Join  in  an 
action.  Brlnkerhoff  v.  Brown,  6  Johns.  Ch. 
139;  Fellows  v.  Fellows,  4  Cow.  682,  16  Am. 
Dec.  412;  Thornton  y.  Martin,  116  Oa.  115, 
42  8.  E.  348.  And  see  Conley  v.  Buck,  100 
Ga.  187,  28  S.  E.  97,  and  cases  cited.  In  the 
present  case  there  was  one  common  point  of 
litigation,  viz.,  the  validity  of  the  Shelbyvllle 
bank's  title  to  the  shares  of  stock  in  ques- 
tion. Both  the  Femalndermen  under  the  will 
of  B.  M.  Cleveland  and  the  heirs  at  law  of 
Vannoy  Cleveland  were  interested  in  having 
the  cloud  upon  the  title  to  these  shares,  which 
was  necessarily  a  cloud  upon  the  title  to  the 
dividends  in  question,  removed.  They  had 
one  common  point  of  litigation  with  the  Shel- 
byvllle bank  and  the  Georgia  Railroad  & 
Banking  Company,  upon  the  determination 
of  which  the  rights  of  the  remaindermen  and 
the  rights  of  the  heirs  at  law  alike  depended. 
So,  If  the  remaindermen  and  the  heirs  at  law 
had  been  different  persons,  they  would  have 
had  the  right  to  Join  In  this  suit.  As  it  Is, 
the  same  persons  claim  the  shares  of  stock 
as  remaindermen,  and  the  dividends  as  heirs 
at  law,  and  surely  they  ought  not  to  be  com- 
pelled to  resort  to  separate  suits  against  the 
same  defendants.  In  order  to  establish  a  sin- 
gle contention  upon  which  both  their  rights 
as  remaindermen  and  their  rights  as  heirs 
at  law  depend. 

8.  Another  contention  made  by  the  demur- 
rer was  that  the  plaintiffs  could  not  recover 
the  dividends,  because,  If  any  right  of  ac- 
tion existed  therefor,  It  was  In  the  executor 
or  administrator  of  Vannoy  Cleveland.  It 
will  be  noted  that  the  original  petition  was 
brought  by  Jesse  Cleveland  as  the  trustee  of 
Vannoy  Cleveland,  In  which  it  was  sought  to 
recover  the  dividends  which  had  accrued 
since  the  certificate  of  stock  had  been  trans- 


ferred to  the  Shelbyvllle  bank  by  the  former 
trustee,  B.  F.  Cleveland.  The  trust,  having 
been  created  In  Tennessee,  where  presumably 
the  common  law  upon  the  subject  of  trusts 
is  in  force,  would  be  free  from  the  limita- 
tions and  restrictions  which  the  law  of  Geor 
gla  Imposes  upon  trusts,  and  would  be  valid 
without  reference  to  Vannoy  Cleveland's 
physical  or  mental  infirmities;  but  nnder  the 
ruling  made  in  Slnnott  v.  Moore,  113  Ga. 
908,  39  S.  E.  415,  the  trust  was  valid  under 
the  laws  of  this  state.  It  was  held  in  tliat 
case:  "A  valid  trust  can  be  created  in  this 
state  for  the  benefit  of  a  person  sul  Juris,  for 
life,  with  remainder  over  in  trust  for  another 
person  sul  Juris,  for  Hfe."  The  trust  being 
valid,  the  trustee  certainly  had  the  right, 
during  the  lifetime  of  Vannoy  Cleveland,  to 
sue  for  the  recovery  of  both  the  corpus  of  the 
trust  estate  and  the  dividends  accruing  there- 
on during  the  life  of  the  cestui  que  trust. 
Such  a  suit  was  for  the  preservation  of  the 
trust  estate,  and  was  not,  at  least  bo  far  as 
these  dividends  are  concerned,  abated  by  the 
death  of  the  cestui  que  trust  pendente  lite, 
but  continued  for  the  same  general  purposes 
for  which  it  was  instituted,  viz.,  the  preser- 
vation of  the  trust  estate,  and  to  apply  it, 
if  recovered,  to  those  entitled  to  it  This 
court  has  held:  "If  a  trustee  in  whom  the 
legal  title  is  vested  brings  suit  for  real  prop- 
erty, and  the  cestui  que  trust,  who  Is  a  mar- 
ried woman,  dies  pendente  lite,  and  there  is 
no  administration  on  her  estate,  the  action 
does  not  abate,  but  may  be  continued  for 
the  recovery  of  the  property  for  her  heirs. 
If  the  action  be  for  personal  property,  the 
trustee  may  recover  so  that  he  may  be  able 
to  deliver  It  to  the  administrator,  if  one  be 
appointed,  or,  if  there  be  no  necessity  for 
administration,  then  to  the  distributees,  sub- 
ject in  either  case  to  all  charges  to>whIch  it 
may  be  liable."  Artope  v.  Goodall,  53  6a. 
319;  FIndlay  v.  Artope,  48  Ga.  637.  To  the 
same  effect  is  Garrett  v.  Brock,  27  Ga.  676, 
where  it  did  not  appear  whether  there  was 
any  administration  upon  the  estate  of  the 
cestui  que  trust  or  not.  There  can  therefore 
be  no  question  that  the  trustee  had  the  right 
to  recover  at  least  the  dividends  which  had 
accrued  during  the  life  of  Vannoy  Cleveland. 

4.  Taking  the  allegations  of  the  petition  ta 
be  true,  the  Intervening  petitioners,  children 
and  grandchildren  of  R.  M.  Cleveland,  were, 
as  remaindermen  under  the  fifth  Item  of  bis 
will,  entitled  to  recover  the  shares  of  stock 
in  controversy;  and,  having  this  right,  then, 
of  course,  they  were  entitled  to  recover  divi- 
dends on  the  stock  accruing  after  the  deata 
of  Vannoy  Cleveland. 

5.  The  interveners,  as  remaindermen,  had, 
of  course,  no  right  to  recover  dividends 
which  had  accrued  during  the  lifetime  of  the 
life  tenant,  as  they.  In  such  capacity,  had  no 
Interest  In  such  dividends.  Nor  could  they, 
as  heirs  at  law  of  Vannoy  Cleveland,  recover 
such  dividends,  as  an  heir  at  law  cannot 
maintain  an  action  for  the  recovery  of  permu- 
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alty;  tbe  right  of  action  being  alone  In  the 
administrator  or  executor.  Smith  v.  Turner, 
112  Ga.  533,  37  S.  E.  705,  and  cases  cited. 
As  we  have  seen,  however,  this  does  not  af- 
fect our  ruling  upon  the  merits  of  the  de- 
murrer, as  the  suit  instituted  by  the  trustee 
during  the  lifetime  of  bis  cestui  que  trust  did 
not,  at  least  as  to  these  dividends,  abate  by 
reason  of  the  death  of  Yannoy  Cleyelaud, 
and  the  trustee  therefor  could  proceed  with 
such  suit  for  their  recovery. 

6.  Another  ground  of  the  demurrer  was 
that  W.  S.  Ryall,  one  of  the  interveners, 
could  not  recover  the  Interest  of  his  deceas- 
ed wife,  who  was,  before  her  marriage,  Caro- 
lina Cleveland,  but  the  right  to  recover  this 
interest.  If  nich  right  existed,  was  In  her 
executor.  It  appears  from  the  petition  that 
Carolina  Cleveland  died  testate  prior  to  the 
filing  of  tbe  original  petition  in  this,  case, 
leaving  no  child  or  issue  of  a  child;  that  her 
husband,  W.  S.  Ryall,  Is  the  sole  legatee  un- 
der her  will;  and  that  her  executor  has  as- 
sented to  the  legacy.  Taking  this  to  be  true, 
we  are  of  opinion  that  Ryall  could  recover 
whatever  Interest  his  deceased  wife  had  In 
the  property  in  qnestlon.  The  assent  of  an 
executor  to  a  legacy  divests  him  of  tbe  legal 
title  to  the  property  embraced  therein,  and 
perfects  the  Inchoate  title  of  the  legatee,  so 
as  to  give  the  latter  a  right  of  action  to  re- 
cover such  property.  Civ.  Code,  i  3819;  2 
Woemer,  Am.  Law  of  Administration,  {  4fi3. 

In  view  of  the  foregoing,  the  Judgment 
overruling  the  demurrer  Is  affirmed.  Judg- 
ment affirmed.  All  the  Justices  concurring, 
except  LUMPKIN,  P.  J.,  absent  on  account 
of  sickness,  and  LAMAR,  J.,  disqualified. 


(132  N.  O.  5«S) 

GORDON   V.   SEABOARD   AIR  LINK  RY. 
CO. 

(Supreme   Court   of   North   Carolina.    May  6, 
1903.) 

OABRIBR»-INJURT  TO  PASSENOBR— ALIQHT- 
INO  FROM  MOVING  TRAIN-CONTRIBUTOBT 
NEOLIOENCE— INSTRUCTION— SUFFICIBNCT. 

1.  Where  the  evidence  was  coofiicting,  the 
verdict  as  to  the  weight  and  credibility  of  tbe 
evidence  is  conclusive. 

2.  In  an  action  for  Injuries  sustained  in  at- 
tempting to  alight  from  a  moving  train  at  the 
invitation  of  the  conductor,  where  the  court 
charged  that  before  defendant  could  be  found 
guilty  of  negligence  It  must  be  found  that  the 
train  was  not  moving  faster  than  a  fast  walk, 
that  the  conductor  motioned  plaintiff  to  get 
oft,  and  that  tbe  danger  was  not  apparent  to 
a  reasonable  man,  it  was  not  necessary,  in 
the  following  charge  on  the  question  of  con- 
tributory negligence,  to  again  tell  the  jury  that 
they  were  required  to  find  such  facts. 

3.  The  fact  that  the  court,  in  an  instruction 
on  tbe  question  of  negligence,  required  the 
findiug-of  certain  facts  which  pertamed  more 
properly  to  the  issue  of  contributory  negligence 
was  not  prejudicial  to  defendant  • 

Montgomery,  J.,  dissenting. 

Appeal  from  Superior  Court,  Union  County; 
Boblnson,  Judge. 


Action  by  J.  F.  Gordon  against  tbe  Sea- 
board Air  Line  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Tills  is  an  action  for  the  recovery  of  dam- 
ages for  personal  injuries  received  by  tbe 
plaintiff  in  attempting  to  alight  from  a  mov- 
ing train  at  the  Invitation  of  the  conductor, 
as  alleged  by  tbe  plaintiff. 

The  following  extracts  from  the  complaint 
sufficiently  present  the  essential  facts  Involv- 
ed In  tbe  case,  to  wit:  "(5)  That  on  the 
8th  day  of  February,  A.  D.  1901,  the  plain- 
tiff, at  Monroe,  N.  C,  boarded  one  of  tbe 
Carolina  Centi-al  Railroad  Company's  freight 
trains  as  a  passenger,  which  train  usually 
carried  passengers,  to  go  to  Indian  Trail,  N. 
C,  and  paid  the  conductor  In  charge  of  said 
train  his  fare  to  said  Indian  Trail,  N.  C. 
(6)  That  a  short  while  after  the  plaintiff 
boarded  the  said  train  and  paid  his  fare,  as 
hereinbefore  set  forth,  the  conductor  in 
charge  of  said  train  told  the  plaintiff  that  he 
had  a  heavy  train.  It  was  upgrade,  and  he 
did  not  want  to  stop  at  Indian  Trail  to  let 
plaintiff  off,  but  would  carry  him  to  Mat- 
thews, in  the  county  of  Mecklenburg,  and 
would  let  him  Off  there,  and  that  bis  train 
would  not  go  further  than  Charlotte,  and 
would  return  by  Matthews  in  about  45  min- 
utes, and  that  tbe  plaintiff  could  wait  at  Mat- 
tbews  until  the  conductor  returned,  and  he 
would  bring  the  plaintiff  back  to  Indian 
Trail,  to  which  proposition  the  plaintiff  as- 
sented, for  the  accommodation  of  tbe  defend- 
ant (7)  That  tbe  defendant's  conductor  told 
the  plaintiff  that  he  would  slow  up  his  train 
at  Matthews  to  a  safe  speed  for  him  to  alight, 
and  for  him  to  get  off  the  train  when  it 
reached  a  point  opposite  tbe  express  office, 
when  he  (the  conductor)  motioned  for  him  to 
get  off;  that  upon  arriving  at  Matthews  the 
train  did  slow  up,  and  the  conductor  went 
upon  the  steps  of  the  rear  end  of  the  last  car 
and  motioned  to  the  plaintiff  to  get  off,  which 
plaintiff  obeyed,  and,  as  he  went  to  alight 
from  the  train,  tbe  defendant,  through  and 
by  tbe  negligence  of  its  employSs  and  serv- 
ants, violently  and  quickly  jerked  its  train 
forward,  and  by  said  negligence  and  careless- 
ness of  its  employes  and  servants  tbe  plain- 
tiff was  thrown  violently  upon  and  against 
the  ground,  and  received  the  great  injury 
hereinafter  set  forth.  (8)  That  by  reason  of 
the  negligence  and  carelessness  of  the  de- 
fendant, through  and  by  Its  agents,  em- 
ployes, and  servants,  as  hereinbefore  set 
forth,  tbe  plaintiff  was  suddenly  and  violent- 
ly thrown  against  and  upon  the  ground,  and 
was  painfully  and  severely  injured,  to  wit,  bis 
collar  bone  was  broken,  and  from  which  in- 
Jury  be  suffered  great  mental  and  physical 
pain,  and  lost  about  three  months'  time  of 
bis  labor." 

The  answer  denied  these  allegations,  and 
pleaded  contributory  negligence.  There  was 
testimony  tending  to  sustain  tbe  contentions 
both  of  the  plaintiff  and  the  defendant    The 
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ISBuee  and  answers  thereto  were  as  follows: 
"(1)  Was  the  plaintiff  Injiired  by  the  negli- 
gence of  the  defendant,  as  alleged  In  the  com- 
plaint? Tes.  (2)  Did  the  plaintiff  contribute 
to  his  Injury,  as  alleged  In  the  answer?  Ho. 
(3)  What  damage,  if  any,  is  the  plaintiff  en- 
titled to  recover?    9300." 

Adams  &  Jerome  and  X  D.  Shaw,  for  ap- 
pellant   Redwine  &  Stack,  for  appellee. 

DOUGLAS,  J.  (after  stating  the  case).  The 
defendant  made  the  usual  motion  for  non- 
suit, which  was  properly  refused.  There  was 
testimony  tending  to  support  the  contentions 
of  the  plaintiff,  and  while  there  was  equally 
as  strong  or  stronger  testimony  for  the  de- 
fense, we  must  abide  by  the  yerdlct  of  the 
Jury,  Who  alone  can  determine  the  weight 
and  credibility  of  the  evidence. 

The  defendant's  first,  second,  and  third  ex- 
ceptions as  to  the  admission  of  testimony 
cannot  be  sustained.  As  they  are  not  even 
alluded  to  in  the  defendant's  brief,  it  would 
seem  unnecessary  to  further  discuss  them. 
Neither  does  the  brief  allude  to  the  fourth 
and  sixth  exception,  which  are  equally  unten- 
able; but,  as  the  fourth  exception  Is  to  a  cer- 
tain extent  Involved  in  the  lltth,  upon  which 
the  defendant  seems  to  rely,  we  will  discuss 
them  together.  ' 

The  fourth  exception  is  to  the  following 
charge  of  his  honor:  "If  you  shall  find  as  a 
fact  from  the  evidence,  and  by  the  greater 
weight  thereof,  that  the  plaintiff  was  a  pas- 
senger, then  you  will  consider  the  issue  as 
whether  he  was  injured  by  the  negligence  of 
the  defendant;  and  if  you  shall  find  as  a  fact 
from  the  evidence,  and  by  the  greater  weight 
thereof,  that  after  the  plaintiff  had  paid  his 
fare  to  Indian  Trail  the  train  ran  past  his 
station,  and  the  conductor  promised  to  slow 
np  at  Matthews  and  let  him  off,  and  that  he 
would  take  him  np  on  his  return  trip,  and  let 
him  off  at  his  station,  and  that  while  passing 
Matthews,  the  train  not  moving  faster  than  a 
fast  walk,  and  the  danger  not  being  apparent 
to  a  reasonable  man,  and  being  told  by  the 
conductor,  that  Is,  if  yon  shall  find  as  a  fact 
from  the  evldence,.and  by  the  greater  weight 
thereof,  that  the  conductor  did  motion  to 
him  or  tell  him  to  get  off,  and  you  further 
find  as  a  fact  from  the  evidence  that  the 
danger  was  not  apparent  to  a  reasonable 
man,  you  will  respond  "yea'  to  the  first  issue." 

The  fifth  exception  is  directed  to  the  fol- 
lowing part  of  bis  honor's  charge:  "In  pass- 
ing on  the  second  issue  as  to  contributory 
negligence,  the  burden  is  still  on  the  plaintiff 
to  satisfy  you  by  the  greater  weight  of  the 
evidence  that,  at  the  time  he  got  off  the  mov- 
ing train,  the  danger  was  not  apparent  to  a 
careful,  prudent  man,  and,  if  he  has  so  sat- 
isfied you,  you  will  respond  'no'  to  the  second 
issue;  if  he  has  failed  to  so  satisfy  yon,  you 
will  respond  'yes,'  and  will  not  consider  the 
issue  as  to  damages." 

The  nature  of  the  defendant's  fifth  excep- 


tion—the only  one  alluded  to  in  Its  brief— is 
thus  stated:  "The  appellant's  fifth  exception 
should  be  sustained  for  failure  of  the  court 
to  instruct  the  Jury,  in  passing  on  the  second 
issue  as  to  contributory  negligence,  in  addi- 
tion to  the  charge  as  given  on  that  issue,  that 
it  was  necessary  for  them  to  find  as  a  fact 
that  the  conductor  promised  to  slow  np  at 
Matthews  and  let  the  plaintiff  off,  and  that 
the  conductor  did  motion  to  him  or  tell  him 
to  get  off  at  Matthews."  This  exception  can- 
not be  sustained.  It  does  not  appear  that 
the  defendant  asked  for  any  additional  In- 
structions. In  any  event,  we  think  the  in- 
stmction  was  sufficient,  in  view  of  what  was 
said  In  the  preceding  charge  on  the  first  is- 
sue. His  honor  charged  the  Jury,  In  effect, 
that  before  they  could  find  the  defendant 
guilty  of  negligence,  they  must  find  that  the 
train  .was  not  moving  faster  than  a  fast 
walk,  that  the  condactor  motioned  to  or  told 
the  plaintiff  to  get  off,  and  that  the  danger 
was  not  apparent  to  a  reasonable  man.  Hav- 
ing found  the  defendant  guilty  of  negligence, 
under  the  above  instructions  they  must  have 
found  these  facts.  If  these  facts  were  al- 
ready found  by  the  Jury  before  they  came  to 
the  consideration  of  the  second  issue,  such 
facts  were  evidently  still  in  their  minds. 

It  is  contended  that  some  parts  of  this  in- 
struction pertained  more  properly  to  the  is- 
sue of  contributory  uegllgence,  but,  admitting 
this  to  be  true,  they  operated  more  strongly 
against  the  plaintiff  when  given  on  the  first 
issue  than  on  the  second,  since  the  finding 
against  him  on  the  first  issue  would  end  bis 
case.  The  issue  of  contributory  negligence 
is  not  an  independent  issne  in  the  sense  of 
complete  Isolation,  and  can.  never  arise  until 
after  the  first  issue  is  found  in  favor  of  the 
plaintiff.  The  first  essential  requisite  for  re- 
covery is  the  negligence  of  the  defendant, 
and,  until  that  is  found,  the  negligence  of 
the  plaintiff  is  utterly  ImmateriaL  The  na- 
ture and  relative  connection  of  these  issues 
Is  discussed  in  Cox  v.  Railroad,  123  N.  O. 
604,  31  S.  B.  848,  Edwards  v.  Railroad,  129 
N.  C.  78,  39  S.  E.  730,  and  CurUs  v.  Railroad, 
130  N.  C.  437,  41  S.  E.  929. 

If  the  facts  stated  in  the  complaint  were 
true,  and  they  have  been  so  found  by  the 
Jury,  we  see  no  substantial  difference  be- 
tween this  case  and  that  of  Davis  v.  Railway 
(decided  at  this  term)  43  S.  E.  840.  See, 
also,  Whitley  v.  Railroad,  122  N.  C.  987,  29 
S.  E.  783;  Hodges  v.  Railway,  120  N.  0.  665, 
27  S.  E.  128;  Cable  v.  Railway,  122  N.  C. 
892,  29  S.  B.  377;  Johnson  v.  Railroad,  130 
N.  C.  488,  41  S.  E.  794.  In  Raihroad  v.  Ege- 
land,  163  U.  S.  93,  16  Sup.  Ct  975,  41  L.  Ed. 
82,  where  the  plaintiff,  a  laborer  in  the  em- 
ploy of  the  defendant,  was  ordered  by  the 
conductor  to  Jump  off  a  train  going  about 
foyr  miles  an  hour  and  was  Injured  in  doing 
so,  the  court  says:  "If  plaintiff  reasonably 
thought  he  could  with  safety  obey  the  order, 
by  taking  care  and  Jumping  carefully,  and  If 
because  of  the  order  he  did  Jump,  tb%  Jnry 
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ongbt  to  be  at  liberty  to  say  whether  under 
rach  circumstances  he  was  or  was  not  guUty 
of  negligence." 
The  Judgment  Is  affirmed. 

MONTGOMBBX,  J.  (dissenting).  The  plain- 
tiff seeks  to  recover  of  defendant  dam- 
ages on  account  of  personal  injuries  alleged 
to  have  been  received  by  the  plaintiff  through 
the  negligence  of  defendant.  .He  alleged  In 
his  complaint  that  he  boarded  defendant's 
train  at  Monroe,  as  a  passenger,  Intending  to 
SO  to  Indian  Trail,  and  paid  the  conductor  In 
charge  his  fare;  that  afterwards  It  was 
agreed  between  him  and  the  conductor,  on 
account  of  the  steep  grade  at  Indian  Trail, 
that  the  train  would  not  be  stopped  at  that 
place,  but  would  be  moved  beyond  to  Mat- 
thews, and  that  the  plaintiff  could  wait  at 
Matthews  until  the  train  returned,  when  and 
where  the  plaintiff  would  be  taken  up  and 
«aiTled  back  to  Indian  Trail;  that  the  con- 
ductor told  the  plaintiff  be  would  slow  up 
at  Idattfaews  to  a  safe  speed  for  him  to  alight 
from  the  train,  and  that  be  should  get  off, 
yrhesa  it  reached  the  point  opposite  the  ex- 
press office,  upon  a  signal  from  the  conduct- 
or; that  the  train  did  slow  up,  on  signal  given, 
"and,  as  he  went  to  alight  from  the  defend- 
ant's train,  the  said  defendant,  through  and 
by  the  negligence  of  Its  employes  and  serv- 
ants, violently  and  quickly  Jerked  its  train 
forward,  and,  by  said  negligence  and  care- 
lessness of  defendant's  employes  and  serv- 
ants, the  plaintiff  was  thrown  violently  up- 
on and  against  the  ground,  and  received 
great  injury  herein  and  afterwards  set  forth." 

Upon  the  trial,  the  plaintiff  testified  to  mat- 
ters supporting  his  complaint  Amongst  oth- 
er things,  he  said,  concerning  his  purpose  to 
alight  at  Matthews,  "Then  I  saw  him  [con- 
ductor] on  the  step  at  the  rear  end  of  the 
car.  He  motioned  to  me,  and  told  me  to  get 
ofiL  I  started  to  step  off,  and  the  train  gave 
a  sudden  Jerk,  threw  me  to  the  ground,  and 
broke  my  collar  bone.  *  •  •  I  fell  be- 
cause the  car  gave  a  sudden  Jerk  as  I  was  on 
the  step.  The  train  was  going  about  the 
speed  of  a  fast  walk."  He  said,  on  cross-ex- 
amination, that  he  had  come  down  to  get  off 
the  train  before  he  saw  the  conductor.  The 
conductor  testified  that  be  did  not  see  the 
plaintiff  on  the  day  of  the  alleged  injury, 
that  he  was  not  a  passeng^  on  the  train, 
nor  did  be  collect  from  him  any  fare;  he 
said  the  train  was  going  from  10  to  15  miles 
an  hour  as  It  iwssed  Matthews.  And  other 
witnesses  for  the  defendant,  living  In  Mat- 
thews, testified  that  the  speed  of  the  train 
through  Matthews  was  10  or  16  miles  an 
hour. 

His  honor.  In  his  Instructions  to  the  Jury, 
treated  the  case  not  as  one  where  the  plain- 
tiff had  been  Jerked  violentiy  from  the  de- 
fendant's train  and  had  been  injured  by  rea- 
son of  the  Jerk  or  wrench,  but  he  treated  it 
as  a  case  in  which  the  plaintiff  got  off  the 


moving  train  of  his  own  volition.  This  will 
be  seen  from  a  reading  of  two  paragraphs  In 
the  charge,  which  were  excepted  to  by  the 
defendant,  as  follows:  "If  you  shall  find  as 
a  fact  from  the  evidence,  and  by  the  greater 
weight  thereof,  that  the  plaintiff  was  a  pas- 
senger, then  you  will  consider  the  issue 
whether  he  was  injured  by  the  negligence  of 
the  defendant;  and  if  you  should  find  as  a 
fact  from  the  evidence,  or  by~  the  greater 
weight  thereof,  that  after  the  plaintiff  had 
paid  his  fare  to  Indian  Trail  the  train  ran 
past  his  station,  and  the  conductor  promised 
to  slow  up  at  Matthews  and  let  him  off,  and 
that  he  would  take  him  up  on  his  return  trip 
and  let  him  off  at  his  station,  and  that  while 
iwssing  Matthews  the  train  was  not  moving 
faster  than  a  fast  walk,  and  the  danger  not 
being  apparent  to  a  reasonable  man,  and  be- 
ing told  by  the  conductor,  that  is,  if  you 
should  find  as  a  fact  -from  the  evidence,  and 
by  the  greater  weight  thereof,  that  the  con- 
ductor did  motion  to  him  or  tell  him  to  get 
off,  and  you  further  find  as  a  fact  from  the 
evidence  that  the  danger  was  not  apparent  to 
a.  reasonable  man,  ^you  will  respond  'yes'  to 
the  first  issue."  "In  passing  on  the  second  Is- 
sue as  to  contributory  negligence,  the  burden 
is  still  on  the  plaintiff  to  satisfy  you  by  the 
greater  weight  of  the  evidence  that,  at  the 
.  time  he  got  off  the  moving  train,  the  danger 
was  not  apparent  to  a  careful,  prudent  man, 
and,  if  be  has  so  satisfied  you,  you  will  re- 
spond 'no'  to  the  second  issue.  If  he  has  fail- 
ed to  so  satisfy  you,  you  will  respond  "yes,* 
and  will  not  consider  the  issue  as  to  dam- 
ages." 

Oonsidering  the  case,  then,  from  the  stand- 
point of  the  court  below,  I  think  there  was 
error  in  those  parts  of  his  charge  to  which 
the  plaintiff  excepted.  It  is  true  the  Jury  be- 
lieved the  plaintiff  as  to  the  speed  of  the 
train.  In  preference  to  the  conductor  and  the 
disinterested  witnesses  of  the  defendant,  who 
lived  in  Matthews.  The  plaintiff  said  the 
train  was  going  about  the  speed  of  a  fast 
walk.  The  conductor  and  the  other  witnesses 
for  the  defendant  said  that  its  speed  was  10 
or  16  miles  an  hour.  His  honor  instructed 
the  Jury  that  if  they  should  find  that  the 
train  was  not  moving  faster  than  a  fast  walk, 
and  the  danger  not  being  apparent  to  a  rea- 
sonable man,  and  that  if  he  was  told  by  the 
conductor,  that  is,  if  they  should  find  as  a 
fact  from  the  greater  weight  of  the  evidence 
that  the  conductor  did  tell  him,  to  get  off, 
they  should  answer  the  first  Issue  (as  to 
the  defendant's  negligence)  "yes."  In  that  I 
think  there  was  error.  The  plalntltTs  own 
testimony  showed  that  he  contributed  to  bis 
own  injury.  His  standing  on  the  bottom  step 
of  the  train,  attempting  to  alight  under  its 
speed,  as  testified  to  by  himself,  and  being 
in  a  position  of  danger  liable  to  be  thrown  off 
by  a  Jerk  or  wrench  of  the  cars,  was  in  Itself 
contributory  negligence,  and  the  getting  off 
under  the  circumstances  was  unreasonable; 
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OBIBB  T.  MUTUAL  LIFE  INS.  CO.  OF 

NEW  TOUK. 

(Supreme  Conrt  ot  North  Carolina.    May  6, 

1903.) 

LIFE  INSURANCE— APPLICATION— ISSUANCB  Of 
POLICY  —  PAYMENT  OP  PREMIUM  —  DATE 
WHEN  POLICY  TAKES  EFFECT— ESTOPPEL. 

1.  Where  an  insurance  policy  and  the  ap- 
plication therefor  both  provide  that,  if  the 
application  iA  approved  and  the  policy  issued, 
it  shall  be  in  force  from  the  date  of  the  ap- 
plication, the  proviaiou  in  such  application  that 
the  contract  shall  not  take  effect  until  the 
first  premium  is  paid,  during  the  applicant's 
continuance  In  good  health,  is  only  a  provi- 
sional agreement,  authorizing  the  company  to 
withhold  delivery  of  the  policy  until  such  pay- 
ment In  good  health;  and  after  actual  deliv- 
ery it  is  estopped,  in  the  absence  of  fraud,  to 
assert  that  the  policy  is  void  either  on  account 
of  nonpayment  of  premium  or  ill  health. 

2.  While  the  acknowledgment  in  a  policy  of 
insurance  of  payment  of  the  premium,  regarded 
as  a  receipt  for  money,  is  only  prima  facie — 
not  barring  a  recovery  of  the  amount — it  can- 
not be  contradicted,  so  far  as  the  acknowledge 
ment  is  contractual,  so  as  to  invalidate  the 
contract. 

3.  The  issuance  of  a  polioy  of  insurance  is 
an  acceptance  of  the  application  therefor,  and 
shonld  be  based  on  the  status  at  the  time  such 
application  is  made,  and  is  not  affected  by  a 
subsequent  change  of  health;  that  being  a  part 
of  the  risk  the  company  assumes,  and  for  which 
it  is  paid. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Shaw,  Judge. 

Action  by  J.  M.  Grler,  administrator, 
against  the  Matnal  Life  Insurance  Company 
of  New  York.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Jones  &  Tillett,  for  appellant  BnrweU  & 
Gansler,  for  appellee. 

CLARK,  a  J.  On  26tb  February,  1901, 
the  plaintiff's  intestate  made  out  an  applica- 
tion for  a  policy  of  insurance  upon  his  life, 
wtilch  was  sent  to  the  home  office  of  the  de- 
fendant, where  it  was  accepted,  and  a  policy 
thereupon  was  duly  executed  9th  March,  and 
is  dated  26th  February.  This  policy  was 
sent  to  defendant's  agent  for  delivery,  who 
delivered  the  same  on  14th  March.  In  the 
meantime  the  Insured  Iiad  been  taken,  on  6th 
March,  wltb  a  cIiUl  from  exposure,  wblch 
was  followed  by  fever.  On  12tb  and  IStb 
March  be  was  free  from  fever,  and  the  at- 
tending physician  (witness  for  defendant) 
says  his  condition  was  not  so  good  the  next 
day  (14th),  and  on  the  15tb  be  developed  ca- 
tarrhal pneumonia,  and  died  18th  Marcb. 
At  the  time  the  policy  was  applied  for,  the 
Insured  said  he  preferred  to  pay  the  premi- 
um ($23.30)  in  cash,  and  in  presence  of  the 
defendant's  agent  told  Mr.  Lee,  who  had 
money  of  the  Insured  in  band,  to  pay  that 
sum  to  the  defendant's  agent  On  14tb 
Marcb  the  defendant's  agent  told  Lee  be  had 
the  policy,  who  told  him,  as  the  said  agent 
testifies,  tliat  the  insured  was  not  well,  and 
that  he  had  a  cold,  or  the  grippe,  and  was 
up  at  his  house,  and  suggested  that,  the  agent 
go  up  to  bis  bouse  to  see  liim;  but  the  agent 


did  not  do  so,  and  delivered  the  policy  to 
Lee,  who  offered  the  money  to  the  said  agent 
who  told  him  that  he  would  get  It  when  he 
collected  the  other  premiums  at  tliat  point, 
and  on  leth  Marcb  the  said  agent  paid  the 
premium  on  this  policy  to  the  district  agent 
at  Charlotte.  On  hearing  of  the  deat^  the 
company  sent  out  blanks  for  proofs  of  loss, 
and  no  offer  to  return  tbe  premium  was 
made  till  8th  .July  (after  this  suit  began), 
though  on  26th  June  the  district  agent  wrote 
to  the  plaintiff  that  "the  amount  of  premi- 
um, with  interest  paid  on  14tb  March,  1901," 
bad  been  returned  to  him  by  tbe  company, 
who  bad  declined  to  pay  the  loss.  There  were 
no  averments  in  tbe  answer  of  fraud  in  the 
application,  or  in  the  suppression  of  facts,  or 
misrepresentation  as  to  the  condition  of 
health  of  the  insured  14th  Marcb,  when  the 
policy  was  delivered. 

The  defendant  excepts  because  tbe  conrt 
instructed  the  Jury,  if  they  believed  there  was 
a  material  change  in  the  health  of  the  insured 
between  the  time  of  the  application  and  the 
delivery  of  the  policy,  to  answer  the  issue  In 
favor  of  tbe  defendant  "unless  yop  further 
find  from  the  evidence  that  the  defendant 
company,  before  tbe  delivery  of  the  said  pol- 
icy, received  notice  of  the  said  changed  con- 
dition in  the  health  of  said  Davidson,  and 
waived  its  right  to  avoid  the  policy  for  this 
reason."  And  the  defendant  further  except- 
ed because  the  court  charged  that  if  the  com- 
pany accepted  the  application  on  9th  Marcb, 
and  executed  its  policy,  and  sent  the  same 
to  Its  local  agent  for  delivery,  and  "if  yon 
further  find  from  the  evidence  that  on  14tb 
March,  and  before  the  delivery  of  the  policy 
to  said  Davidson  [the  Insured],  the  said  Gor- 
don [defendant's  agent]  received  notice  of 
the  material  change  In  the  condition  of  tbe 
health  of  said  Davidson,  if  you  find  there  was 
such  a  change,  and  the  said  Gordon,  notwith- 
standing such  notice,  delivered  said  policy  to 
Lee,  with  instruction  to  deliver  it  to  David- 
son at  once,  and  for  the  purpose  of  making 
it  a  binding  contract  on  tbe  defendant  com- 
pany, and  that  Lee  did  so,  and  that  Lee  of- 
fered to  pay  Gordon  the  premium  upon  the 
policy  for  Davidson,  pursuant  to  InstructlonB 
from  said  Davidson,  If  you  find  there  ever 
were  such  Instructions,  but  that  Gordon,  for 
bis  own  convenience,  requested  that  tbe 
plaintiff's  premium  be  not  paid  then,  but 
that  the  same  should  be  paid  him  in  ac- 
cordance wltb  the'  usual  course  of  dealing 
between  himself  and  said  Lee,  and  that  this 
was  agreed  to  I>etween  said  parties,  and 
that  on  the  16tb  of  said  month  Gordon  sent 
the  company's  part  of  said  premium.  In  the 
usual  course  of  business,  to  the  defendant 
and  upon  tbe  death  of  said  Davidson  no- 
tice thereof  was  given  to  tbe  defendant  and 
that  the  defendant  sent  to  the  administrator 
of  the  deceased  blank  applications  for  prov- 
ing the  death  of  said  Davidson,  with  instruc- 
tions to  make  out  said  proofs,  then  the  court 
instructs  you  to  find  that  the  defendant  ccm- 
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pany,  before  drUverliig  said  policy,  had  no- 
tice that  there  bad  been  a  material  change 
In  the  condition  of  the  health  of  said  David- 
son'since  making  hla  application,  and  before 
the  delivery  of  ,the  policy,  and  bad  waived 
its  right  to  have  the  policy  avoided  for  this 
reason."  There  Is  nothing  in  these  Instruc- 
tions of  which  the  defendant  could  complain, 
and  our  disposition  of  them  renders  It  tmnec- 
essaiy  to  dlscnss  the  other  exceptions. 

All  the  points  herein  raised  were  consider- 
ed and  decided  by  a  -unanimous  court  in  the 
recent  case  of  Kendrick  v.  Insurance  Co.,  124 
N.  C.  315.  32  S.  B.  728,  70  Am.  St  Rep.  B92. 
The  policy,  as  well  as  the  application,  pro- 
Tides  that,  if  the  application  is  approved  and 
a  policy  Is  issued.  It  shall  be  In  force  from 
the  date  of  the  application.  When,  therefore, 
the  application  was  accepted  and  the  policy 
was  Issued,  9th  March,  it  dated  back  to  26th 
Fetnnary.  In  fact,  the  policy  certifies  that 
It  was  signed  SQth  February.  There  only 
remained  the  delivery  of  the  policy  to  com- 
plete the  contract  The  provision  In  the  ap- 
plication that  the  contract  shall  not  talte  ef- 
fect tmtil  the  first  premium  shall  have  been 
paid,  during  the  applicant's  continuance  In 
good  health,  is  only  a  provisional  agreement 
authorizing  the  company  to  withhold  the  de- 
livery of  the  policy  until  Such  payment  in 
good  health;  but  when  the  company  actually 
delivers  the  policy,  then  it  is  estopped,  in  the 
absence  always  of  fraud,  to  assert  that  Its 
solemn  contract 'is  void,  either  on  account  of 
nonpayment  of  iiremlum  or  of  ill  health, 
which  stipulations  were  asserted  in  the  ap- 
plication as  conditions  to  excuse  It  from  such 
delivery,  and  are  not  grounds  to  Invalidate 
the  policy  after  it  has  been  delivered.  If  the 
premium  in  fact  is  not  paid,  the  acknowledg- 
ment of  payment  so  far  as  it  is  a  receipt  for 
money,  is  only  prima  fade,  and  the  amount 
can  be  recovered;  but  so  far  as  the  acknowl- 
edgment is  contractual,  It  cannot  be  contra- 
dicted 80  as  to  Invalidate  the  contract.  See 
Kendrick  t.  Insurance  Co.,  supra,  and  cases 
there  cited.  The  same  principle  is  there 
(ho'^rn  to  apply  to  deeds  and  all  other  con- 
tracts under  seal.  The  same  rule  applies  to 
the  stipulations  in  the  application  which  pro- 
vide that  the  contract  shall  not  take  effect 
till  the  first  payment  shall  have  been  made 
during  continuance  in  good  health.  The  ai»- 
plicatton  recites  that  the  agent  has  given  the 
Insured  a  binding  receipt  "signed  by  the  sec- 
retary of  the  company,  making  the  insurance 
In  force  from  this  date,  provided  this  applica- 
tion shall  be  approved  and  the  policy  signed 
by  the  secretary  at  the  bead  office  of  the 
company  and  issued."  It  was  agreed  there- 
by that  If  the  application  was  accepted  and 
the  policy  issued,  the  insurance  began  from 
tbe  date  of  the  application.  Everything 
counted  from  that  date,  which  Is  the  anni- 
versary on  which  future  premiums  must  be 
paid,  or  the  policy  forfeited  for  nonpayment 
The  risk  of  illness  accruing  after  said  date 
was  upon  the  company  from  Its  acceptance 


of  the  application  and  "issuance"  of  the  poli- 
cy, but  the  company  reserved  to  Itself  the 
advantage  of  a  provision  that  the  contract 
shall  not  go  into  effect  "till  payment  of  pre- 
mium during  the  applicant's  continuance  in 
good  health";  thus  giving  itself  a  locus  penl- 
tentiee,  and  making  the  insured  bear  his  own 
risk  till  payment  of  premium  and  issuance  of 
policy.  But  when  the  policy  is  not  only  Is- 
sued, but  delivered,  its  delivery,  In  the  ab- 
sence of  fraud.  Is  conclusive  that  the  con- 
tract is  completed  (Ray  v.  Ins.  Co.,  126  N.  0. 
166,  35  S.  E.  246),  and  is  an  acknowledgment 
of  payment  during  continuance  in  good 
health.  If  the  agent  had  not  delivered  the 
polic.v,  whether  the  circumstances  would 
have  Justified  the  withholding  of  the  deliv- 
ery, so  as  to  release  the  company  from  re- 
sponsibility, is  not  a  matter  before  us.  .He 
did  deliver  it  and  with  full  opportunity  to 
see  the  insured,  and  with  a  suggestion  that 
be  do  so;  and  there  is  no  allegation  of  fraud 
and  colIuBlon,  as  In  Sprinkle  v.  Indemnity 
Co.,  124  N.  C.  405,  32  S.  E.  734.  The  deliv- 
ery of  the  policy  closed  the  contract  like  the 
delivery  of  any  other  deed,  and  the  prelimi- 
nary provisions  in  tbe  application  for  with- 
holding thereof  ceased  to  be  of  any  force. 
In  Kendrlck's  Case,  supra,  the  money  was 
not  paid  till  after  a  lingering  illness,  and  on 
the  very  day  of  the  death,  and  then  by  a 
friend,  but  It  was  held  that  the  delivery  of 
the  policy  was  conclusive  as  to  the  contract 
being  complete. 

Numerous  authorities  can  be  cited  in  sup- 
port of  what  is  here  said,  but  the  matter  has 
been  sufficiently  elaborated  in  Kendrick  v. 
Insurance  Co.,  supra.  To  same  purport,  Life 
Ass'n  V.  Flndley  (Tex.  Civ.  App.)  68  S.  W. 
695;  Indemnity  Ass'n  v.  Grogan's  Adm'r 
(Ky.)  62  S.  W.  959;  Insurance  Co.  v.  Koehler, 
63  ni.  App.  188;  Ins.  Co.  v.  Schllnk,  175  111. 
284,  51  N.  E.  795;  Qulnn  v.  Metropolitan 
Life  Ins.  Co.  (Sup.)  41  N.  Y.  Supp.  1060;  Mc- 
Elroy  V.  Ins.  Co.,  36  C.  C.  A.  615,  04  Fed. 
990.  In  Life  Ass'n  v.  Flndley  and  Indemnity 
Ca  T.  Orogan,  the  facts  were  identical,  al- 
most, with  those  in  this  case. 

There  is  no  stipulation  that  the  policy  shall 
not  be  delivered  unless  the  insured  is  In  good 
health,  for  that  would  unjustifiably  shift  off 
upon  the  insured  any  mortal  Illness  accruing 
after  the  application,  and  during  the  time 
for  which  he  has  paid.  But  the  agreement 
is  that  the  first  premium  must  be  paid  during 
good  health,  and.  In  the  absence  of  fraud,  the 
delivery  of  the  policy  is  conclusive  of  that 
fact.  It  was  contemplated  by  the  parties 
that  the  payment  should  be  made  with  the 
application  and  that  the  receipt  then  given 
should  protect  the  insured  from  that  date, 
if  the  application  were  accepted.  The  issu- 
ance of  the  policy  Is  acceptance  of  the  appli- 
cation, and  should  be  based  upon  the  status 
at  the  time  the  application  is  made,  and  is 
not  affected  by  a  subsequent  change  of 
health,  for  that  is  part  of  the  risk  the  com- 
pany assumed,  and  for  which  It  was  paid. 
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When  the  premium  la  not  paid  with  the  ap- 
plication, the  company  reBerves  the  right  not 
to  complete  the  contract  till  payment  of  the 
premium  while  the  Insured  Is  In  good  health. 
But  as  already  said,  the  actual  delivery  of 
the  policy  concludes  the  contract,  in  the  ab- 
sence of  fraud.  If  the  local  agent  were  the 
agent  of  the  Insured,  the  mailing  the  accept- 
ance—the policy— directed  to  him,  would  close 
the  contract.  Adams  t.  Lindsell,  1  B.  &  Aid. 
681;  BenJ.  on  Sales,  g  44.  Certainly,  as  he  is 
the  agent  of  the  company,  the  delivery  of  the 
policy  by  him  is  Its  delivery. 
No  error. 

WALKER,  J.,  having  been  of  counsel,  did 
not  sit  on  the  hearing  of  this  case. 

asa  N.  C.  STS) 

HITCH  et  aL  v.   EDGECOMBB   COUNTY 

OOM'ES. 

(Supreme   Court  of  North  Carolina.    May  6, 

1903.) 

COUNTIES— LIABIUTT  rOR  TRB8PAS8— OPBN- 
INO  HIOHWAYS— COMPBNSATION  —  MANNER 
OF  RECOVERY  —  COMMI88IONBR8'  INDIVID- 
UAL LIABILITY  -  COMPLAINT  —  WAIVER  OF 
DBFBCTS— DEMURRER.' 

1.  Plaintiff  in  an  action  against  the  com- 
missioners of  a  county  alleged  that  defeadants 
entered  on  plaintifTs  land  to  construct  a  high- 
way, and  prayed  for  damages,  but  did  not  al- 
lege that  the  entry  was  unlawful  or  wrongful, 
nor  did  he  allege  any  injury.  Held,  that  the 
omission  to  allege  that  the  entry  was  unlawful 
or  wrongful,  and  caused  injury,  was  waived  by 
defendant's  failure  to  move  for  a  more  specific 
statement,  or  to  demur  on  the  ground  of  de- 
fective statements. 

2.  A  demurrer  was  properly  sustained  to  the 
complaint  in  an  action  against  the  county  com- 
missioners for  trespass  in  taking  land  for  the 
construction  of  a  highway,  as  a  county  cannot 
be  sued  for  trespass  on  land  or  for  the  com- 
mission of  any  other  tort,  In  the  absence  of  a 
statutory  provision  giving  a  right  of  action 
against  it. 

3.  Where  the  laud  of  a  property  owner  has 
been  tal;en  by  the  county  authorities  for  a 
public  highway,  the  property  owner  is  entitled 
to  compensation  in  the  manner  pointed  out  by 
law, 

4.  If  the  commissioners  of  a  county  have 
taken  land  for  a  highway  without  authority  of 
law,  they  are  individuallv  liable  for  their  wrong- 
ful acts,  but  are  not  liable  in  their  official  capac- 
ity. 

Appeal  from  Superior  Court,  Edgecombe 
County;  Winston,  Judge. 

Action  by  Frank  Hitch  and  others  agahist 
the  Commissioners  of  Edgecombe  County. 
From  a  Judgment  sustaining  a  demurrer  to 
the  complaint,  plaintiffs  appeal.    Affirmed. 

It  is  only  necessary,  in  order  to  understand 
the  questions  presented,  that  the  second  cause 
of  action  stated  In  the  complaint  and  the  de- 
murrer thereto  should  be  set  out,  as  the  first 
cause  of  action  was  abandoned.  They  are 
as  follows: 

"The  plaintiffs,  for  a  second  cause  of  action, 
allege:  (1)  That  the  defendant  entered  upon 
and  took  possession  of  the  said  two  parcels 
of  land  hereinbefore  described.  (2)  That  said 
tracts  of  land  lie  adjoining,  and  contain  about 


three-quarters  of  an  acre.  Defendant  dug  up 
said  land,  and  took  the  earth  therefrom,  caus-. 
Ing  deep,  dangerous,  and  unsightly  holes  In 
it  The  earth  so  removed  was  used  in  con- 
structing an  embankment  about  26  feet  wide 
at  the  top  and  about  12  to  11^  feet  high  on  and 
across  said  land,  on  which  the  defendant 
opened  a  highway.  That  said  land  is  de- 
stroyed, and  rendered  useless  for  any  prac- 
tical purpose,  by  reason  of  the  construction 
and  presence  of  said  highway.  (3)  That  said 
plaintiffs  are  damaged  by  reason  of  the  act 
of  defendants  as  hereinbefore  set  out  to  the 
extent  of  $700.  Wherefore  plaintiffB  demand 
Judgment  against  defendants  for  $700  and 
costs." 

The  defendant  demurs  to  the  second  cause 
of  actipn  set  out  in  the  complaint  for  that  the 
facts  stated  do  not  constitute  a  cause  of  ac- 
tion, In  that  a  trespass  upon  the  lands  In  the 
complaint  is  alleged,  for  which  trespass  no 
statutory  right  of  action  exists. 

The  court  sustained  the  demurrer,  and  the 
plaintiffs  excepted  and  appealed. 

John  li.  Bridgers,  for  appellants.  Ollllam  A 
OUllam  and  Paul  Jones,  for  appellee. 

WALKER,  J.  (after  stating  the  caae).  Thla 
action  was  brought  to  recover  damages  for 
entering  upon  and  injuring  the  plaintiffs'  land. 
The  complaint  contained  two  causes  of  action, 
to  each  of  which  the  defendants  demurred, 
but  in  the  argument  before  us  the  plaintiffs* 
cotmsel  abandoned  the  first  'cause  of  action, 
so  that  ^e  are  confined,  in  the  consideration 
of  the  case,  to  the  sufficiency  of  the  second 
cause  of  action. 

The  plaintiffs  alleged  an  entry  upon  the 
land,  and  It  must  be  presumed  that  they  in- 
tended to  allege  an  unlawful  or  wrongful  en- 
try, otherwise  they  would  not  have  been  in- 
jured in  a  technical  or  legal  sense.  They  fur- 
ther allege  that  they  have  been  "damaged" 
by  the  entry  and  by  the  other  acts  committed 
by  the  defendants  upon  the  premities.  This 
word  "damaged"  is  evidently  Intended  to  be 
used  In  the  sense  of  the  word  "Injured,"  which 
means  in  the  law  "the  privation  or  violation 
of  a  right";  something,  in  other  words,  for 
which  an  action  will  lie  in  behalf  of  the  in- 
jured person;  an  actionable  wrong.  S  Blk. 
Com.  2;  Black's  Diet.  624,  "Injuria."  Mr. 
Black  says  that  an  Injury  is  "any  wrong  or 
damage  done  to  another  either  In  his  person, 
rights,  reputation,  or  property."  It  seems, 
therefore,  that  under  the  second  cause  of  ac- 
tion the  plaintiffs,  in  an  Informal  way  it  may 
be  admitted,  allege  an  Injury  to  their  property 
rights,  and  the  allegations  will  be  deemed  to 
constitute  a  cause  of  action  for  trespass,  if  no 
motion  was  made  to  make  them  more  definite, 
or  if  they  were  not  demurred  to  upon  the 
ground  of  defectiveness  of  statement.  It  is 
true  the  plaintiffs  do  not  allege  that  the  entry 
and  other  acts  were  unlawful  or  wrongful,  or 
In  violation  of  their  rights,  but  those  or  equiv- 
alent words  are  implied  when  the  defendant 
either  answers  to  the  merits  or  falls  to  ask 
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that  tbe  cpraplaint  be  made  more  definite  and 
certain,  or  to  demur  for  defectlveneaa  of  state- 
ment It  is  well  settled  that  In  a  case  where 
the  pleading  is  not  framed  with  technical  ac- 
curacy or  something  Is  lacking  to  constitute 
n  good  statement  ot  a  cause  of  action,  the 
defect  Is  waived  by  pleading  to  the  merits, 
or  by  not  taking  advantage  of  tbe  defect  tn 
iwme  proper  way,  and  the  defective  pleading  Is 
aided  and  the  necessary  averments  wlU  be 
rappUed  by  the  law.  Tbis  very  question  was 
decided  in  Garrett  v.  Trotter,  65  N.  a  430, 
Which  was  an  action  to  recover  land.  The 
plaintiff  In  that  case  failed  to  allege  tbat  the 
entry  was  unlawful  or  wrongful,  and  this 
court  held  that  the  defendant,  by  answering, 
or  by  not  demurring,  waived  the  defect,  and 
imder  the  doctrine  of  aider  the  plaintiff  might 
proceed  In  the  case  as  if  the  pleading  had 
been  correctly  drawn.  In  the  case  at  bar  the 
defendants  did  not,  by  demurrer,  point  out  the 
defect,  and,  if  the  complaint  is  not  sufficient 
in  its  present  form,  under  the  liberal  pro- 
vidons  of  oar  present  system  of  pleading,  to 
coDstitnte  a  good  statement  of  a  cause  of  ac- 
tion for  trespass,  it  has  become  so  by  reason 
of  the  aid  derived  from  the  defendants'  plead- 
ing. It  is  to  be  observed  that  not  only  do 
the  defendants  not  talce  advantage  of  tbe  sup- 
posed defect  in  the  complaint,  namely,  that  it 
is  not  alleged  that  the  entry  was  unlawful  or 
wrongful,  but  they  expressly  waived  the  de- 
fect. If  there  Is  any,  and  elected  to  treat  the 
second  cause  of  action  In  the  complaint  as 
one  for  trespass. 

It  comes,  then,  to  this:  That  tbe  plaintiffs 
have  sned  the  defendants  In  their  corporate 
capacity  for  an  unlawful  entry  and  trespass 
upon  their  land,  or  rather  upon  tbe  land  of 
the  plaintiff  company,  and  demand  tbat  they 
recover  damage^  for  the  same.  The  plain- 
tiffs either  allege  a  trespass  In  the  second 
cause  of  action,  or  no  cause  of  action  at  all 
is  alleged.  If  the  defendants  entered  unlaw- 
fully and  wrongfully  upon  the  land.  It  was 
a  trespass;  and  If  they  entered  lawfully, 
they  are  not  liable  to  the  plaintiffs  for  any 
damages.  If  no  cause  of  action  Is  alleged, 
tbe  demurrer  was  properly  sustained;  and, 
If  tbe  plaintiffs  allege  a  cause  of  action  for 
trespass,  the  Judgment  of  the  court  was  also 
right,  because  this  court  has  recently  held 
that  countleg  cannot  be  sued  for  trespass 
upon  land,  or  for  the  commission  of  any 
otber  tort.  In  the  absence  of  a  statutory  pro- 
vision giving  a  right  ot  action  against  them 
in  sncb  cases.  This  is  no  new  principle,  as 
win  appear  by  reference  to  the  cases  cited  In 
the  opinion  of  this  court  The  reasons  for 
the  doctrine  are  therein  fully  and  clearly  set 
out  and  need  not  be  repeated.  Jones  v.  Com- 
missioners, 130  N.  C.  451,  42  8.  E.  144. 

Tbe  plaintiffs  do  not  allege  tbat  there  has 
been  any  condemnation  of  the  land  for  the 
purpose  of  constructing  a  public  road,  and 
an  assessment  of  damages,  which,  by  tbe 
statute  (Code  1883,  |  2040),  are  made  a  coun- 
ty  cbarge.    If  the  count:^  authorities  have 


taken  the  land  of  tbe  plaintlft  tompany  for 
public  purposes,  it  should  be  compensated, 
but  in  the  way  pointed  out  by  tbe  law.  If 
there  has  been  a  condemnation  of  the  land, 
the  plaintiff  can  recover  the  amount  assess- 
ed in  its  favor,  and,  if  the  defendants  have 
entered  upon  tbe  land  without  authority  of 
law,  the  members  of  the  board  are  individ- 
ually liable  for  their  wrongful  acts.  In  any 
view  of  the  case,  as  now  presented  to  us,  we 
think  the  judge  below  was  right  In  sustain- 
ing tbe  demurrer. 
No  error. 

MONTGOMERY,  J.  (concurring  in  result). 
It  is  difficult  for  me  to  understand  from  a 
reading  of  the  complaint  the  grounds  upon 
which  the  plaintiff  relies  to  recover  the  Judg- 
ment which  he  demands.  Two  causes  of  ac- 
tion are  set  forth.  In  the  first  there  are  al- 
legations that  the  plaintiff  was  the  owher  of 
two  small  tracts  of  land  near  Tarboro,  and 
that  the  chairman  of  the  defendant  board  of 
commissioners  Inquired  of  the  plaintiff  if  he 
would  sell  the  same,  and  for  what  price; 
that  the  plaintiff  answered  the  inquiry,  stat- 
ing that  (700  was  the  price  asked  for  the 
land;  that  the  defendants  made  no  reply, 
and  not  long  thereafter  they  went  upon  the 
land  and  constructed  a  highway  across  and 
through  it  There  was  then  a  prayer  that 
the  defendants  "comply  with  their  said  agree- 
ment as  hereinbefore  stated,  and  pay  said 
sum,  which  was  refused,"  the  plaintiff  alleg- 
ing at  the  same  time  tbat  "he  was  ready, 
able,  and  willing  to  convey  a  clear  title  for 
said  land  to  the  said  defendants  for  the  price 
named  and  agreed  upon."  The  second  cause 
of  action.  Is  stated  in  the  following  words: 
"(1)  That  the  said  defendants  entered  upon 
and  took  possession  of  the  said  two  parcels 
of  land  hereinbefore  described  and  set  out 
(2)  That  said  tracts  of  land  lie  adjoining,  and 
they  contain  about  three-quarters  of  an  acre. 
That  said  defendants  dug  up  said  land,  and 
took  the  earth  therefrom,  causing  deep,  dan- 
gerous, and  unsightly  holes  in  it  The  earth 
so  removed  was  used  in  constructing  an  em- 
bankment about  25  feet  wide  at  the  top,  and 
about  12  to  15  feet  high,  on  and  across  said 
land,  on  which  the  defendants  opened  a  high- 
way. That  said  land  is  destroyed,  and  ren- 
dered useless  for  any  practical  purpose,  by 
reason  of  the  construction  and  presence  of 
said  highway."  There  followed  a  prayer  for 
damages  for  $700.  Tbe  defendants  demur- 
red to  both  causes  of  action.  The  demurrers 
were  sustained  by  the  court  below.  There 
was  no  appeal  from  the  Judgment  on  the  de- 
murrer in  the  first  cause  of  action.  The 
ground  upon  which  the  demurrer  to  the  sec- 
ond cause  of  action  was  interposed  was  stat- 
ed by  the  pleader  to  be  that  "the  facts  stated 
therein  [the  complaint]  do  not  constitute  a 
cause  of  action,  in  that  a  trespass  upon  the 
lands  described  in  the  complaint  Is  alleged, 
for  which  trespass  no  statutory  right  of  ac- 
tion is  alleged,  or  exists."    It  looks  to  me  that 
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the  complaint  does  not  contain  an  allegation 
of  trespass  upon  the  itart  of  the  4efepdant8. 
The  allegation  Is  that  they  entered  upon  the 
land,  and  buUt  upon  It  a  highway;  that  Is, 
a  pubUc  road.  There  Is  no  allegation  that 
they  entered  unlawfully  upon  the  land,  and 
built  and  opened  the  highway.  The  county 
commisfiioners  of  Edgecombe,  under  chapter 
50  of  the  first  volume  of  the  Code  of  1883, 
were  authorized  to  have  laid  out  and  con- 
structed public  'roads  and  highways.  The 
particular  manner  in  which  they  should  act 
Is  set  forth  In  that  chapter  of  the  Code.  The 
allegation  having  been  made  In  the  complaint 
that  the  defendants  had  laid  ofl  a  public  road 
over  the  plalntltrs  land,  the  presumption 
would  be  that  they  proceeded  accordtag  to 
law,  that  there  was  a  petition  for  the  laying 
off  of  the  road,  the  appointment  of  commis- 
sioners for  that  purpose,  the  action  of  the 
commissioners,  their  report,  and  compensa- 
tion ordered  by  the  defendants.  Such  pro- 
ceedings on  the  part  of  county  commissioners 
are  entirely  Judicial,  and  there  Is  a  presump- 
tion that  everything  was  done  In  an  orderly 
and  proper  method.  As  we  have  said,  the 
complaint  does  not  state  that  the  defendants 
unlawfully  entered  the  plaintiff's  iwasessions, 
and  without  authority  of  taw  condemned 
them  to  the  public  use;  and  it  would,  indeed, 
appear  strange  if  such  a  thing  should  have 
been  done.  It  seems  to  me,  therefore,  that  it 
ought  not  to  be  concluded  that  the  defend- 
ants have  acted  in  such  a  manner  without  a 
direct  allegation  to  that  effect.  It  may  be 
that  condemnation  of  the  plaintifTs  land  for 
public  purposes  has  been  made,  and  that  the 
compensation  fixed  by  the  commissioners 
was  not  satisfactory  to  the  plaintiff.  If  so, 
relief  cannot  be  had  In  the  present  action. 
The  demurrer  may  have  been  sustained  on 
the  vrrong  ground,  but  It  can  be  seen  from 
the  complaint  that  the  plaintiff  has  stated  no 
cause  of  action,  and  the  same  should  be  dla- 
missed. 

(m  N.  C.  1053) 

STATE  V.  CROOK. 

(Sapreme  Court  of  North  Carolina.    April  28^ 

1903.) 

LANDLORD  AND  TENANT— LANDLORD'S  LIEN— 
CROPS-WHAT  CONSTITUTE-NATURAL  GRASS- 
ES —  UNAUTHORIZED  REMOVAL  —  CRIMINAL 
LIABILITY— INTENT  OP  TENANT— APPEAL- 
HARMLESS  ERROR— COSTS— DISALLOWANCE- 
INCOMPLETE  RECORD— SUPREME  COURT— 8W- 
PERVISORY  JURISDICTION. 

1.  Under  Code  1883,  §  1759,  making  it  a  mis- 
demeanor for  a  lessee  to  remove  a  crop  from 
land  without  the  consent  of  and  notice  to  the 
lessor,  and  before  satisfying  all  liens  of  the 
lessor  on  the  crop,  subrenting  did  not  release 
the  landlord's  lien  on  the  crop,  so  as  to  exempt 
the  tenant  from  responsibility  for  the  act  of  the 
sublessee. 

2.  Under  Code  1883,  S  1759,  making  it  a  mis- 
demeanor for  a  lessee  to  remove  a  crop  from 
laud  without  the  consent  of  and  notice  to  the 
lessor,  and  before  satisfying  all  liens  of  the 
lessor  ou  the  crop,  the  intent  of  the  tenant  in 
making  the  removal  is  imm.ateriai. 

3.  In  a  prosecution  for  removing  a  crop,  un- 
der Code,  f  1759,  making  it  a  misdemeanor  for 
a  lessee  to  remove  a  crop  without  the  consent 
•f  and  notice  to  the  lessor,  and  before  satisfy- 


ing all  liens  of  the  lessor  on  the  crop,  an  in- 
Btmctiou  that  defendant  would  be  guilty  if  h* 
removed  hay  from  the  land  was,  if  error,  harm- 
less, wiiere  the  jury  found  him  Kuilt7  of  remov- 
ing both  cotton  and  hav. 

4.  No  costs  will  be  allowed  to  the  clerk  for 
making  and  sending  up  a  transcript  of  the 
record  when  he  failed  to  incorporate  the  judg- 
ment therein. 

5.  Const  art.  4,  {  8,  by  its  express  terms 
gives  the  Supreme  Court  general  supervision 
and  control  of  proceedings  of  the  inferior  courts. 

Appeal  from  Superior  Court,  Union  Conn- 
ty;    Robinson,  Judge. 

Joshua  W.  Crook  was  convicted  of  remov- 
ing a  crop,  under  Code  1883,  S  1759,  and  ap- 
peals.   Affirmed. 

Redwine  &  Stack,  for  appellant  The  At- 
torney General,  for  the  State. 

CLARE,  0.  J.  Indictment  for  removing 
crop  under  Code  1883,  {  1759.  There  was 
no  conflict  of  evidence  that  the  rent  agreed 
was  a  450-pound  bale  of  lint  cotton;  that  the 
cotton  land  was  subrented  by  the  defendant 
to  one  Bogan;  that  the  defendant  rented  the 
land  mainly  for  the  meadow,  which  he  him- 
self mowed;  that  be  carried  off  the  hay 
therefrom,  and  that  the  cotton  was  removed 
by  Bogan;  that  no  rent  has  been  paid,  and 
no  notice  of  removal  was  given.  Bogan  tes- 
tified that  he  removed  the  cotton  by  order  of 
the  defendant,  and  the  landlord  testified 
that  he  never  gave  any  consent  to  the  re- 
moval of  any  part  of  the  crop,  and,  on  the 
contrary,  notified  the  defendant  not  to  re- 
move anything  until  the  rent  was  paid.  The 
defendant  testified  he  did  not  tell  Bogan  to 
remove  the  cotton,  and  that  the  landlord 
agreed  beforehand  he  might  remove  the  cot- 
ton. 

The  court  Instructed  the  Jury,  among  other 
things,  that  if  they  should  find  from  the  evi- 
dence that  the  defendant  removed  the  hay 
or  the  cotton  from  the  land  without  giving 
the  landlord  or  his  agents  or  assigns  five 
days'  notice,  and  without  the  consent  of  the 
landlord  or  his  assigns,  and  before  dischar- 
ging all  the  liens  held  by  the  landlord  or  bis 
assigns,  or  If  he  aided  and  abetted  any  one 
'  else  In  so  removing  the  crop  from  the  land, 
then  he  would  be  guilty.  The  court  requested 
the  jury  that,  if  they  should  find  the  defendant 
guilty  at  all  under  the  charge  of  the  court, 
they  would  say,  In  returning  their  verdict, 
whether  they  found  him  guilty  of  removing 
the  hay  or  the  cotton,  or  whether  they  found 
him  guilty  of  removing  both  hay  and  cot- 
ton. The  jury  returned  a  verdict  of  guilty 
of  removing  both  the  hay  and  the  cotton.  The 
defendant  was  fined  $5,  and  appealed. 

The  defendant  excepted  to  the  charge  that 
the  defendant  would  be  guilty  if  he  aided  or 
abetted  the  subtenant  in  removing  the  cot- 
ton from  the  land.  In  this  there  was  no  er- 
ror, for  subrenting  did  not  release  the  land- 
lord's lien  upon  the  cotton.  Montague  v. 
Mial,  89  N.  O.  137;  Moore  v.  Faison,  97  N.  O. 
322,  2  S.  E.  169.  The  intent  in  making  the 
removal  was  immaterial  (State  v.  Williams, 
106  N.  C.  646.  10  S.  E.  901),  and  there  is  no 
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exception  on  tbat  gronnd.  The  Jury  having 
found  the  defendant  guilty  of  unlawfully  re- 
moving the  cotton,  even  If  there  had  been 
error  as  to  the  charge  for  removing  the  hay, 
it  would  have  been  harmleaa  error.  But  as 
the  matter  la  one  of  considerable  interest  to 
those  engaged  In  agriculture,  whether  as  land- 
lords or  tenants,  that  part  of  the  case  Is  also 
considered  by  us. 

We  pass  by,  as  needing  no  comment,  the  re- 
fusal to  charge  that  there  was  no  evidence, 
and  come  to  the  two  remaining  exceptions. 
First,  tbat  the  court  refused  to  charge,  as  re- 
quested, "hay  not  being  a  cultivated  crop,  if 
the  jury  should  find  that  the  defendant  did 
not  remove  any  article  but  the  hay,  your  ver- 
dict should  be  not  guilty."  This  was  proper- 
ly refused,  both  because  it  Ignored  the  fact 
that  if  the  landlord  directed  the  tenant  to  re- 
move the  cotton  the  Jury  could  not  find  "not 
guilty,"  and  because  it  Is  not  true,  as  a  prop- 
osition either  of  law  or  fact,  that  "hay  Is  not 
a  cultivated  crop."  By  the  census  of  1900  It 
appears  tbat  the  value  of  the  hay  crop  of 
this  country  exceeds  by  more  than  $100,000,- 
000  the  total  value  of  our  cotton  crop,  and, 
notwithstanding  the  large  yield  from  the  vast 
unfeown  prairies  of  the  West,  that  more  than 
three-fourths  of  the  hay  crop  Is  raised  on 
cultivated  land.  The  same  census  shows  that 
six  out  of  every  seven  tons  of  hay  cut  in  this 
state  are  cultivated  grass,  only  one-seventh 
being  natural  grass.  Hay  Is  not  cultivated 
like  cotton,  any  more  than  wheat  is  cultivat- 
ed in  the  sense  that  corn  Is,  but  the  court 
could  not  therefore  lay  down  the  proposition 
that  either  wheat  or  hay  is  "not  a  cultivated 
crop." 

Tbe  other  exception  is  that  the  court  char- 
ged that  "grass  was  subject  to  the  land- 
lord's lien,  and  that  the  defendant  would  be 
guilty  if  be  removed  the  hay  from  the  land." 
There  la  no  presumption  and  no  evidence 
that  this  was  uncultivated  hay,  and  the  pre- 
sumption of  law  is  that  the  proceedings  be- 
low were  correct.  Neither  the  word  "mead- 
ow" nor  the  word  "hay,"  ex  vl  termini,  im- 
port that  this  was  an  unsown  meadow,  or 
that  it  was  natural  grass.  Indeed,  the  gen- 
eral usage  Is  tbat  both  rather  indicate  cultiva- 
tion than  the  contrary.  In  Keg.  v.  Good,  17 
Ont.-  725,  It  is  said  that  the  word  "hay"  does 
not  Import  whether  it  was  hay  from  natural 
grass  or  from  grass  sown  and  cultivated,  and 
from  the  census,  as  above  stated,  it  appears 
that  the  great  bulk  of  hay  is  in  fact  cultivat- 
ed grass.  As  to  "meadow,"  John  Milton, 
tbat  great  master  of  our  Bngltsh  tongue,  un- 
derstood its  ordinary  meaning  to  be  a  culti- 
vated and  tended  grass  plot,  for  in  L' Allegro 
be  speaks  of 

"Meadows  trim,  with  daisies  pied," 
—and  the  law  writers  take  the  same  view. 
Black's  Iaw  Dictionary  defines  "meadow" 
as  "a  tract  of  low  or  level  land  producing 
grass,  which  Is  mowed  for  hay— Webster." 
In  Barrows  y.  McDermott,  73  Me.  at  page 
432,  the  court  bold  that  the  word  "meadow," 
44  S.E.-^ 


In  the  absence  of  evidence,  means  cultivated 
land  growing  grass  sowed  thereon. 

But  take  it  that  the  evidence  showed  that 
this  was  hay  mown  on  a  natural  meadow,  the 
landlord's  lien  clearly  attached,  both  within 
the  language  and  intent  of  the  statute.  It 
would  be  very  singular  if  it  were  not  so  when 
the  defendant  testified  that  he  rented  the 
land,  and  told  the  landlord  so,  mainly  for 
the  purpose  of  mowing  the  hay  on  this  mead- 
ow. It  was  the  "crop"  he  had  in  anticipa- 
tion. That  the  rent  was  to  t>e  paid  in  cottc:: 
did  not  release  the  lien  given  by  the  statute 
(Code  1S83,  i  1754)  "on  any  and  all  crops 
raised  on  said  lands",  any  more  than  if  the 
rent  had  been  payable  In  money.  The  words 
"crop  raised"  means  simply  the  crop  grown  or 
gathered  during  the  year.  The  word  "raised" 
appears  nowhere  else  in  that  section,  nor  in 
section  1755,  nor  in  succeeding  sections,  only 
the  word  "crop"  being  used.  The  Legisla- 
ture had  in  mind  no  distinction  between  fruc- 
tus  industriales  and  fructus  naturales,  and 
there  was  no  need  of  any.  The  word  "crop" 
covers  both,  says  8  Am.  &  Kng.  Enc.  302. 
Webster  defines  "crop:  That  which  Is  crop- 
ped, cut,  or  gathered  in  a  single  season."  In 
Goodrich  v.  Stevens,  6  Lans.  231,  the  court 
says  "a  crop  is  primarily  some  product  of  the 
soil  gathered  during  a  single  year."  And  in 
Emerson  v.  Hedrlck,  42  Ark.  265,  it  Is  held 
that  wild  prairie  grass,  when  cut.  Is  a 
"product,"  which  Is  subject  to  the  laborer's 
Hen  for  moving  It 

In  8  Am.  &  Eng.  Enc.  802.  It  is  said  that 
crops  are  divided  into  two  kinds,  fructus  in- 
dustriales and  fructus  naturales,  the  material 
difTerence  being  tbat  the  latter  are  the  part 
of  the  crop  which  does  not  go  to  the  outgoldg 
tenant  as  "emblements,"  nor  to  the  personal 
representative,  as  against  the  heir.  This  di- 
vision is  one  made  In  favor  of  the  landlord, 
and  not  against  him.  Our  statute  gives  the 
landlord  a  lien  for  his  rent  "on  any  and  all 
crops,"  that  is,  on  all  that  is  "cropped,  cut, 
'or  gathered"  in  that  season  from  bis  land, 
and  there  can  be  no  rule  of  construction 
which  would  deprive  him  of  a  lien  on  tbat 
very  part  of  the  crop  which  by  reason  of 
public  policy  has  always  been  held  so  closely 
vested  in  the  landlord  that  the  tenant  can 
neither  claim  them  as  emblements,  nor  the 
personal  representative.  See  Black's  Law 
Diet.  "Emblements,"  and  Bouvier,  ditto.  In  . 
Reifl  V.  ReUr,  64  Pa.  134,  it  was  held  In  favor 
of  the  landowner  that,  when  tenant  for  life 
died  during  tbe  year,  the  grass  uncut,  even 
when  cultivated  grass  and  ready  for  cutting, 
went  to  the  owner  of  the  reversion,  and  not 
as  emblements  to  the  lessees  of  tbe  land,  the 
court  adding:  "The  learned  Judge  in  the 
court  below  is  a  practical  farmer,  thorough- 
ly acquainted  with  the  established  usages  of 
our  state,  and  we  have  no  hesitation  in  agree- 
ing with  him  that  this  crop  of  hay  was  not 
emblements,  and  belonged  to  the  executors  of 
the  testator  [the  landlord]."  The  cases  cited 
by  defendant's  counsel  (Brittaln  t.  McKay. 
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23  N.  C.  2«5,  35  Am.  Dec  738;  Flxnt  v.  Con- 
rad, 61  N.  C.  180,  93  Am.  Dec.  588;  Walton  t. 
Jordan,  65  N.  C,  at  p.  172;  and  Bond  T. 
Coke,  71  N.  0.  100),  so  far  as  they  apply  at 
all,  are  directly  against  bim.  In  that  they  hold 
that  the  fructus  naturales  inhere  in  the  own- 
er of  the  land,  the  tenant  or  personal  repre- 
sentative having  a  claim  only  on  the  fructus 
Industrlales.  The  distinction,  however,  has 
no  bearing  here,  as  the  law  says,  and  plainly 
intends,  that  what  crop  a  tenant  raises,  gath- 
ers, or  gets  In  any  way  out  of  the  land  Is  sub- 
ject to  the  lien  of  the  landlord  till  his  rent 
is  paid,  and  the  tenant  is  forbidden  to  re- 
move any  part  thereof  without  payment  of 
the  rent,  unless  there  Is  notice  to  the  landlord 
and  his  consent  to  the  removal.  The  land- 
lord's lien  attaches  to  all  the  crop,  and  hence 
applies  to  hay,  whether  grown  from  natural 
or  cultivated  grass.  Nothing  In  this  opinion 
has  reference  to  an  ordinary  grass  or  hay 
patch,  the  spontaneous  growth  of  the  soli,  as 
a  volunteer  stand  of  crab  grass;  for  that  state 
of  facts  Is  not  presented.  On  the  contrary, 
the  evidence  of  the  defendant  and  of  the 
prosecutor  concurred,  as  above  set  out,  that 
the  land  was  rented  by  the  defendant  chiefly 
for  the  purpose  of  mowing  this  meadow,  and 
this  was  stated  when  the  land  was  rented. 

There  was  a  failure  at  first  to  send  up  the 
.  judgment  in  the  transcript,  but  instead  of 
dismissing  the  appeal,  as  might  have  been 
done  (Rosenthal  v.  Roberson,  114  N.  C.  594, 
19  S.  E.  637;  State  v.  Hazell,  95  N.  C.  623; 
and  other  cases  cited  In  Clarli's  Code  [3d  Ed.] 
p.  734),  the  court  ex  mero  motu  sent  down  a 
certiorari  to  obtain  It,  as  was  done  In  Foster 
V.  Hackett,  112  N.  C.  55C,  17  S.  B.  426,  and 
other  cases. 

In  State  v.  Cameron,  122  N.  O.  1074,  29  8. 
E.  418,  by  reason  of  the  failure  of  the  clerk 
to  send  up,  as  In  this  case,  an  important 
part  of  the  record,  it  was  ordered  that  he 
should  be  "allowed  no  costs  for  the  making 
and  sending  up  the  transcript  of  the  record," 
the  court  saying:  "The  omission  to  send  up> 
that  part  of  the  record  Is  too  grave  a  matter 
to  be  xwssed  over  by  this  court"  The  same 
order  of  disallowance  Is  made  in  this  case. 
The  Constitution,  art.  4,  {  8,  gives  this  court 
general  supervision  and  control  of  proceedings 
In  the  lower  courts. 

No  error. 

MONTGOMERT,  J.  (concurring).  I  cannot 
concur  In  that  part  of  the  opinion  of  the 
court  where  It  Is  held  that  the  ordinary  grass 
or  bay  patch,  the  natural  and  spontaneous 
growth  of  the  soil  on  the  rented  premises,  Is 
embraced  in  the  word  "crops"  in  section  1754 
of  the  Code  of  1883,  unless  It  be  shown  that 
such  was  a  part  of  the  rental  consideration. 
If  the  rent  was  to  be  paid  In  money,  or  unless 
the  tenant  was  by  the  contract  required  to 
cut  the  grass  or  hay  and  deliver  a  part  of  the 
same  to  the  landlord  as  rent  The  criminal 
law  has  already  been  Invoked  by  legislation, 
as  a  redress  for  civil  injuries  growing  out  of 
this  subject,  as  far  as  it  ought  to  go,  in  my 


opinion,  and  I,  aa  a  Judge,  am  not  willing  to 
extend  its  jurisdiction;  otherwise  I  concur  in 
the  opinion. 

WALKER  and  CONNOR,  JJ.,  concur  in 
the  opinion  of  MONTGOMERY,  3. 

DOUGLAS,  3.  (concurring).  I  concur  In 
the  opinion  of  the  court  understanding  that 
It  applies  only  to  regular  meadows,  or  to 
crops  such  as  clover  or  cultivated  grasses.  In 
the  absence  of  contract,  or  of  such  established 
usage  as  would  raise  an  Implied  contract  In 
law,  I  cannot  suppose  that  a  mere  volunteer 
stand  of  crab  grass,  for  Instance,  that  should 
happen  to  grow  during  an  unusually  wet  sea- 
son, could  possibly  come  within  the  scope  of 
this  opinion. 

(U2  M.  O.  SIO) 

McNEILIi  T.  DURHAM  &  O.  R.  CO. 

(Supreme  Court  of  North  Carolina.    April  28, 
1903.) 

CARRIERS— PASSES— UNJUST     DISCRIMINATION 

—INJURIES  TO  PASSENGER— PARTIES  IN 

PARI  DELICTO— DEFENSES. 

1.  Laws  1801,  p.  277,  c.  320,  i  4,  provjdea 
that  if  a  common  carrier  subject  to  the  act 
shall,  bj  any  special  rate  or  other  device,  charge 
or  receive  from  any  person  a  greater  or  less 
compensation  for  any  service  rendered  in  the 
transportation  of  passengers  than  it  charges 
or  receives  from  any  other  person  for  a  like 
service  under  substantially  similar  conditions, 
such  carrier  shall  be  deemed  guilty  of  unjast 
discrimination.  Section  25  contains  exceptions 
authorizing  carriers  to  give  reduced  rates  to 
certain  persons,  not  including  newspaper  ed- 
itors, and  a  violation  of  such  act  is  made  pun- 
ishable by  a  fine  not  exceeding  $5,000  for  each 
offense.  Beli,  that  an  agreement  by  a  railroad 
company  by  which  it  gave  a  newspaper  editor 
an  annaal  pass  over  its  lines  in  consideration 
of  a  publication  of  the  company's  schednle  in 
his  paper  constituted  an  illegal  discrimination, 
within  such  statute,  inasmuch  as  it  does  not 
appear  that  the  value  of  the  advertisement 
would  be  exactly  equal  to  the  value  of  the 
free  pass,  and  also  because  it  was  a  sale  to 
the  editor  of  his  transportation  on  credit  and 
not  payable  in  money. 

2.  Where  a  railroad  company  issues  a  news- 
paper editor  an  annual  pass  in  violation  of 
Laws  1891,  p.  277,  c.  320,  {  4,  forbidding  dis- 
crimination, and  the  editor,  while  riding  on  the 

Eass,  is  injured  by  the  company's  negligence, 
e   and    the    company    being   pari   delicto,    b« 
could  not  recover  for  the  injuries  sustained. 
Douglas,  }.,  dissenting. 

Appeal  from  Superior  Court  Moore  Coun- 
ty;   O.  H.  Allen,  Judge. 

Action  by  W.  H.  McNeUl  against  the  Dur- 
ham &  Charlotte  Railroad  Company.  From 
a  judgment  In  favor  of  plaintUf,  defendant 
appeals.    Reversed. 

Guthrie  &  Guthrie,  Mnrchlson  St  Johnson, 
and  H.  F.  Seawell.  for  appellant.  U.  I* 
Spence,  W.  J.  Adams,  and  Douglass  &  Slmms, 
for  appellee^ 

CLARK,  O.  J.  This  Is  an  action  of  tort 
arising  out  of  contract,  for  personal  injuries 
alleged  to  have  been  received  by  the  plain- 
tlfl  April  6, 1900,  by  negligence  of  the  defend- 
ant, while  traveling  on  Its  road.    The  corn- 


Digitized  by  V^jOOQ  IC 


N.a) 


IfoNEILL  T.  DURHAM  &  C.  R.  CO. 


85 


pUUnt  avers  that  tbe  plalntifl  was  a  passen- 
ger on  said  railroad  under  a  contract  by  it  to 
carry  the  plaintiff  for  a  valuable  considera- 
tion. Tbe  defendant,  in  its  answer,  among 
ofber  tblngs.  avers  that  tbe  plaintiff  was  a 
"trespasser  on  its  train,  baving  tendered  to 
defendant  no  ticket,  money,  or  compensation 
whatever  for  its  fare— only  a  free  pass,  which 
bad  expired  1st  January  previously  by  Its 
own  limitation,"  and  which  further  bad  on^ 
its  back  a  stipulation  exempting  tbe  com- 
pany from  liability  under  all  circumstances 
for  Injury  to  his  person,  or  loss  or  damage 
to  bis  baggage.  The  plalntifl  testified  that 
he  was  "editor  of  the  Carthage  Blade,  a 
newspaper  published  at  Carthage.  In  1899  I 
made  a  contract  with  the  defendant  to  pub- 
lish its  time-table  in  my  paper,  as  tbe  con- 
sideration for  tbe  pass.  I  did  publish  the 
time-table,  and  the  defendant  agreed  to  con- 
tinue the  contract  and  renew  the  pass  for 
1900."  It  la  true,  be  said  be  told  the  con- 
ductor he  wonld  pay  the  fare;  but,  upon  his 
making  the  above  statement,  the  conductor 
accepted  him  as  a  free  passenger. 

Upon  this  evidence  the  motion  for  Judg- 
ment as  of  nonsuit  should  have  been  granted. 
There  is  no  lawful  contract  of  passage,  and 
the  only  right  the  plaintiff  could  claim  against 
the  defendant  is  that  the  defendant  should 
not  willfully  and  wantonly  injure  him.  Cook 
V.  Railroad,  128  N.  C.  833,  88  S.  E.  925.  The 
General  Assembly  (Laws  1891,  p.  277,  c.  320, 
}  4)  provided  that  'if  any  common  carrier 
subject  to  tbe  provisions  of  this  act  shall 
directly  or  indirectly  by  any  special  rate, 
rebate,  drawback  or  other  device,  charge,  de- 
mand, collect  or  receive  from  any  person  or 
persons  a  greater  or  less  compensation  for 
any  service  rendered  or  to  be  rendered  in  the 
transportation  of  passengers  or  property  sub- 
ject to  the  provisions  of  this  act  than  It 
clmrges,  demands  or  receives  from  any  other 
person  or  persons  for  doing  for  him  or  them, 
a  like  and  cotemporaneous  service  in  the 
transportation  of  a  like  kind  of  trafiBc  under 
substantial  similar  circumstances  and  con- 
ditions such  common  carrier  shall  be  deemed 
guilty  of  unjust  discrimination."  Section  25 
of  said  chapter  (page  286)  contains  the  ex- 
ceptions which  permit  handling  free  and  at 
rednced  rates  property  .of  the  United  States, 
state  or  municipal  governments,  or  for  char- 
itable purposes,  or  to  or  from  fairs,  and  at 
exhibits  thereat,  and  permits  "tbe  free  car- 
riage of  destitute  and  homeless  persons  trans- 
ported by  charitable  societies,  and  the  neces- 
sary agents  employed  in  such  transportation, 
or  the  free  transportation  of  persons  traveling 
in  the  interest  of  orphan  asylums  or  any  de- 
partment thereof,  or  the  issuance  of  mileage, 
excursion  or  commutation  passenger  tickets. 
Nothing  In  this  act  shall  be  construed  to 
prohibit  any  common  carrier  from  giving  re- 
duced rates  to  ministers  of  religion,  or  to 
municipal  governments  for  tbe  transporta- 
tion of  Indigent  persons,  or  to  Inmates  of 
national  homes  or  state  homes  for  disabled 
volunteer  soldiers  and  of  soldiers'  and  sail- 


ors' orphan  homes.  Including  those  about  to 
enter  and  those  returning  home  after  dis- 
charge, under  arrangement  with  the  boards 
of  managers  of  said  homes:  nothing  in  this 
act  shall  be  construed  to  prevent  railroads 
from  giving  free  carriage  to  their  own  offi- 
cers and  employees,  or  to  prevent  the  prin- 
cipal officers  of  any  railroad  company  or  com- 
panies from  exchanging  passes  or  tickets 
with  other  railroad  companies  for  their  offi- 
cers or  employees."  These  exceptions  are 
very  liberal,  but  they  do  not  embrace  news- 
paper editors.  Subject  to  tbe  liberal  excep- 
tions Just  recited,  tbe  General  Assembly 
deemed  that  free  transportation  or  any  other 
discrimination  was  so  much  against  public 
policy  that  a  violation  of  the  statute  was 
made  punishable  with  a  fine  "not  exceeding 
five  thousand  dollars"  for  each  offense.  Noth- 
ing could  be  more  clearly  a  discrimination 
than  tbe  ground  upon  which  the  plalntitt 
asked  for  and  received  free  passage  on  this 
occasion,  to  wit,  that  for  the  year  previous 
he  had  advertised  the  schedule  of  tbe  de- 
fendant company  in  his  paper,  and  had  re- 
ceived therefor  a  free  pass  over  its  line  for 
the  previous  year,  and  this  contract  had  been 
renewed  for  the  year  then  current.  It  does 
not  appear  what  was  the  value  of  the  ad- 
vertising done,  charging  for  the  space  at  the 
same  rates  as  would  be  charged  others;  but, 
let  it  be  what  It  may,  it  could  not  amount 
exactly— "neither  more  nor  less"— to  the  val- 
ue of  a  free  pass  to  travel  ad  libitum  an 
unstipulated  number  of  miles  over  tbe  de- 
fendant's road.  Besides,  It  was  an  Illegal 
discrimination  to  sell  the  plaintiff  transpor- 
tation on  credit,  and  not  payable  in  money. 
This  statute  was  before  this  court,  and  the 
clear  meaning  of  the  statute,  and  the  duty 
of  the  court  to  enforce  the  public  policy  in- 
dicated by  its  unequivocal  terms  were  stated 
In  an  exhaustive  and  able  opinion  by  Mr. 
Justice  Montgomery.  State  v.  Railway  Co., 
122  N.  0.  1052,  30  S.  B.  183,  41  L.  R.  A.  246. 
In  the  opinion  of  Mr.  Justice  Douglas  in  that 
case  it  was  stated  that  the  number  of  free 
passes  Issued  in  this  state  per  year  was  nn- 
derstood  to  be  over  100,000,  and,  after  de- 
ducting the  free  passes  Issued  in  the  cases 
allowed  by  the  act,  over  $250,000  of  trans- 
portation was  given  away  each  year,  mostly 
to  the  classes  best  able  to  pay,  and  that  this 
quarter  of  a  million  dollars  was  perforce 
added  to  the  fares  of  those  who  paid  their 
way.  This  was  to  show  the  public  policy 
which  required  that  such  discriminations 
should  be  forbidden.  Sections  4  and  25  of 
the  act  of  1891,  above  quoted,  were  copied 
from  the  act  of  Congress  forbidding  such 
discriminations,  and  the  rulings  of  the  Inter- 
state Commerce  Commission  and  of  the  fed-  ° 
eral  courts  thereon  have  been  to  tbe  same 
effect  as  our  own;  many  of  those  decisions 
being  cited  by  Justice  Montgomery  in  State 
T.  Railway,  122  N.  O.  1063-10^7,  30  S.  B. 
133,  41  L.  R.  A.  240.  At  page  1060,  122 
N.  C,  page  135,  30  S.  B.,  41  L.  R.  A.  246, 
it  la  well  said:    "The  thing  which  was  d«> 


Digitized  by  V^jOOQ  IC 


30 


44  SOUTHEASTERN  REPORTER. 


(N.  C. 


nounced  by  tbe  statute,  and  for  which  the 
defendant  Is  Indicted,  Is  not  tbe  act  of  giving 
the  free  pass— the  mere  handing  to  the  pas- 
senger the  piece  of  paper  on  which  was 
written  the  privilege  of  riding  free— but  the 
actual  transporting  the  favored  passenger 
without  charge  or  the  payment  of  fare.  The 
law  would  be  violated  when  no  pass  was 
actually  Issued,  If  the  passenger  was  carried 
free.  The  favored  passenger  might  be  known 
to  the  conductor,  or  be  known  to  tilm  by 
preconcerted  signs,  or  mileage  books  dis- 
tributed gratis  or  sold  at  reduced  rates,  and 
in  other  ways." 

The  plaintiff  knew  that  the  defendant  had 
no  right  to  make  a  contract  with  him  to 
transport  him  free  an  unlimited  number  of 
miles  for  an  advertisement  Which  In  any  as- 
pect would  not  be  the  exact  rate  charged 
all  other  passengers.  He  knew  that  the 
statute  denounced  such  attempted  contract 
Bfl  unlawful  and  punishable  with  a  fine  "not 
less  than  one  thousand  nor  more  than  five 
thousand  dollars."  While  the  plaintiff  was 
not  himself  made  indictable,  as  in  sotne 
states,  he  knew  that  tbe  contract  was  an- 
lawful,  and  he  cannot  now  come  into  a  court 
of  Justice  and  ask  that  the  court  shall  glv« 
him  compensation  for  damages  sustained  by 
the  negligent  breach  of  the  contract  of  safe 
carriage.  That  presupposes  a  lawful  con- 
tract, and  be  knew  that  this  was  an  unlaw- 
ful contract  He  and  the  defendant  are  in 
pari  delicto,  and  the  court  will  leave  the 
parties  to  settle  their  own  controversy  over 
damages  for  breach  of  a  contract  forbidden 
by  law.  In  Cook  v.  Railroad,  128  N.  0.  333, 
88  8.  E.  925,  a  tramp  was  stealing  a  ride. 
He  was  on  the  train  unlawfully.  In  Pierce 
v.  Railroad,  124  N.  C.  83,  32  S.  E.  399,  41 
Li.  R.  a.  316,  a  boy  had  Jumped  on  a  switch- 
ing  train,  and  was  riding  thereon,  contrary 
to  the  town  ordinance.  The  court  held  that 
the  company  was  liable  in  such  cases  only 
for  any  willful  or  wanton  injury  inflicted  by 
the  employes  of  the  company.  Here  the 
plaintiff  was  on  the  train  illegally,  and 
against  a  prohibition  more  severe  than  the 
violation  of  a  town  ordinance  against  the 
boy,  or  the  stealing  of  a  ride  by  a  tramp. 
To  same  purport,  Richmond  &  D.  R.  Co.  v. 
Burnsed  (Miss.)  85  Am.  St  Rep.  656,  and 
notes;  Hendryx  t.  B.  Co.,  45  Kan.  879,  25 
Pac.  803,  and  cases  cited.  The  plaintiff  la 
an  educated,  reputable  gentleman— a  member 
of  an  honorable  profession;  but  being  on 
the  cars  illegally,  seeking  free  transporta- 
tion, or  at  least  discrimination  in  rates,  con- 
trary to  the  prohibition  of  the  statute,  bis 
rights  as  against  the  company  are  the  same 
as  those  others  who  were  also  riding  con- 
trary to  law.  He  neither  shows  nor  avers 
willful,  wanton,  or  malicious  Injury,  and  can- 
not recover.  In  State  v.  Railway,  122  N.  O. 
1052,  30  a  B.  133,  41  L.  B.  A.  246,  the  de- 
fendant set  up  the  plea  of  Ignorance  of  the 
law,  but  tbe  court  said  every  one  was  fixed 
with  knowledge  of  the  law.  The  plaintiff 
StM  had  the  additional  advantage  of  the  no- 


'  tice  given  by  the  construction  of  the  statute 
I  in  that  case.  In  a  subsequent  case  (State 
V.  Railway,  125  N.  C.  670,  34  S.  E.  527)  the 
I  court  repeated  that  free  transportation,  or 
!  reduced  rates,  except  in  cases  allowed  by  the 
statute,  "would  be  an  undue  preference,  for- 
bidden by  the  statute,  equally  whether  it 
!  was  given  upon  a  free  pass  from  an  official, 
or  by  a  verbal  order,  or  upon  a  ticket  or 
j. mileage  book  not  in  truth  paid  for,  but 
I  donated  by  the  company.  It  is  the  fact  of 
:  discrimination,  and  not  the  method  by  which 
I  it  is  done,  which  constitutes  the  offense." 
;  Subsequent  to  these  decisions,  the  General 
Assembly  re-enacted  these  sections  as  sec- 
tions 13  and  22,  c.  164,  pp.  301,  304,  Laws 
1899,  with  no  substantial  change,  though 
some  other  sections  were  repealed.  The  Con- 
stitutions of  11  states— Alabama,  Arkansas, 
California,  Florida,  Kentucky,  Mississippi, 
Missouri,  New  York,  Pennsylvania,  Wash- 
ington, and  Virginia— prohibit  the  issuing  of 
free  passes  or  giving  reduced  rates  to  any 
member  of  the  Legislature  or  other  ofBce- 
taolder  whatever;  and  some  of  these  Con- 
stitutions, like  the  federal  statute  and  our 
statute,  and  the  statutes  of  yet  other  states, 
as  Colorado,  Massachusetts,  North  Dakota, 
Wisconsin,  and  others,  forbid  the  Issuln^g  of 
free  passes  or  reduced  rates  to  any  one  what- 
ever, with  exceptions  similar  to  those  enu- 
merated In  our  statute  above  set  out  In- 
deed, the  Constitutions  of  four  states— New 
York,  Missouri,  California,  and  the  recently 
adopted  Constitution  of  Virginia— make  the 
acceptance  by  any  officeholder  whatever  of  a 
free  pass  from  a  railroad  or  telegraph  com- 
pany, or  other  discrimination  In  his  favor, 
a  forfeiture  of  office.  This  recital  will  serve 
to  show  tbe  importance  and  general  accept- 
ance of  the  public  policy  of  equality  in  treat- 
ment by  quasi  public  corporations,  whose 
infringement  our  statute  punishes  with  a  fine 
"not  exceeding  five  thousand  dollars,"  and 
whose  observance  It  is  the  duty  of  all  courts 
to  enforce. 

We  were,  cited  to  many  authorities  holding 
Ineffectual  stipulations  upon  the  back  of  free 
passes  exempting  the  common  carrier  from 
liability  for  injuries  sustained  by  the  holder 
thereof.  These  authorities  are  conflicting  (4 
ElUott  R.  R.  S  1608),  and  can  only  be  con- 
sidered when  the  pass  is  issued  in  one  of 
the  cases  permitted  by  our  statute.  They 
have  no  application  to  a  case  like  this,  where 
the  contract  of  free  carriage  la  illegal,  and 
the  parties  are  In  pari  delicto. 

This  is  a  stronger  case  t<x  the  defendant 
than  Turner  v.  Railroad,  63  N.  C.  522,  in 
which,  a  soldier  contracted  with  a  railroad 
company  for  transportation  to  Johnston's 
army  to  serve  against  the  United  States,  and 
was  Injured  en  route  by  negligence  of  tbe 
company,  and  it  was  held  that  he  could  not 
recover  damages;  Reade,  J.,  saying  that,  the 
contract  of  carriage  being  illegal,  the  parties 
"were  in  pari  delicto,"  and  the  court  "would 
consult  its  dignity  and  not  interfere  in  their 
dispute."    To  same  purport:   Martin  v.  Wal- 
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lac^  40  Oa.  52;  Redd  t.  Railroad,  48  Oa. 
102;  Railroad  v.  Bedd,  54  Oa.  33. 

This  la  the  first  case  in  which  the  Illegal 
dlscriminatloii  Is  set  up  by  the  common  car- 
rier, but  it  BO  happens  that  by  the  lapse  of 
time  it  is  now  protected  from  Indictment  by 
the  statute  of  limitations. 

In  refusing  to  grant  Judgment  aa  of  non- 
Boit,  there  was  error. 

DOUGLAS,  J.  (dissenting).  I  am  inclined 
to  think  that  the  plea  in  pari  delicto,  applying 
solely  to  the  contract  of  carriage.  Is  not  a  de- 
fense to  an  action  for  personal  Injuries  caus- 
ed by  tiiie  negligence  of  the  defendant 


(132  N.  C.  418) 

FHARR  T.  ATLANTA  &  a  AIR  LINB  RT. 

CO. 

(Snpreme  Oonrt  of  North  Carolina.    April  28, 

1»03.) 

MASTER  AND  8KRVANT— CONTRIBUTORY  NBO- 
LIGKNCE— EVlDENCE>-SETTINO  ASIDE  VER- 
DICT—DENIAL OF  MOTION— PRESUMPTION. 

1.  Where,  iu  an  action  for  the  death  of  a 
hrakeman,  there  was  evidence  introduced  by 
defendant  to  sustain  a  plea  of  pontributory 
negligence,  it  was  for  the  jury  to  pass  ou  the 
credibility  of  the  witnesses  and  the  weight  of 
the  testimony,  thongh  plaintiff  offered  no  evi- 
dence on  the  issue. 

2.  Evidence  examined,  and  held  sufficient  to 
justify  a  finding  tbat  a  braI;emao,  in  stepping 
between  two  sections  of  a  train  to  put  the  air 
on  the  rear  section,  which  was  slowly  moving 
away,  was  not  guilty  of  contributory  negli- 
gence. 

3.  Where  the  evidence  as  to  whether  a  juror 
was  asleep  daring  the  trial  was  conflicting,  it 
Dinst  be  presumed  that  facta  were  found  to 
warrant  the  decision  of  the  court  in  denying  a 
motion   to  set  aside  the  verdict. 

Appeal  from  Superior  Court,  Mecklenburg 
Gounty;   Shaw,  Judge. 

Action  by  EL  N.  Pharr,  administrator, 
against  the  Atlanta  &  Charlotte  Air  Lhie  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff,  defendant  appeals.    Atdrmed. 

Geo.  F.  Bason,  for  appellant.  Jones  &  Till- 
ett,  for  appellee. 

WALKBR,  J.  The  plaintltrs  intestate  was 
a  brakeman  in  the  employment  of  the  defend- 
ant's lessee,  the  Southern  Railway  Company, 
at  the  time  he  is  alleged  to  have  been  killed  by 
the  negligence  of  the  latter..  A  freight  train 
on  its  way  from  Spencer  to  Charlotte  had 
reached  a  point  on  the  line  of  the  lessee's  rail- 
way, called  the  "Junction,"  and  it  was  the 
duty  of  the  Intestate  at  that  place  to  uncouple 
the  train  between  cars  20  and  21  for  the  pur- 
pose of  having  the  cars  of  the  rear  section 
transferred  to  another  track.  In  order  to  do 
so,  it  was  necessary  for  the  engineer  to  move 
the  train  iMck,  and  slack  on  the  pin,  so  that 
It  could  be  removed:  and  the  Intestate  gave  a 
signal  to  the  engineer  to  come  back,  which  he 
did,  and  the  pin  was  removed  with  the  lever. 
The  Intestate  signaled  the  engineer  to  go  for- 
ward, and  then  stepped  between  the  care  "to 


pat  the  air"  on  the  rear  section,  which  had 
started  down  the  grade;  and.  Just  as  he 
"reached  over  the  drawbar"  for  this  purpose, 
he  was  caught  between  the  cars  and  tiirown 
nnder  the  wheels  of  car  20  and  killed. 

The  principal  exception  in  the  case  relates 
to  the  charge  of  the  court  upon  the  second  is- 
sue, there  being  no  exception  to  the  charge 
upon  the  first  Issue.  The  disputed  question 
arising  between  the  parties  on  the  second  is- 
sue  was  whether,  at  the  time  the  intestate 
went  l)etween  the  cars  to  apply  the  brakes  to 
the  rear  section,  the  rear  car  of  the  first  sec- 
tion was  standing  still  or  moving;  it  being 
conceded  that,  if  it  was  not  moving  at  the 
time,  the  Intestate  was  not  guilty  of  negli- 
gence in  going  between  the  cars  to  apply  the 
brakes  and  stop  the  rear  section,  which  was 
then  moving  down  the  grade  in  a  northerly 
direction.  In  the  consideration  of  this  ques- 
tion. It  must  be  remembered  that  contribu- 
tory negligence  Is  an  affirmative  defense — ex- 
pressly made  so  by  statute— and  consequentiy 
the  burden  is  always  on  the  defendant  to 
establish  It  It  follows  that,  if  there  is  any 
evidence  Introduced  by  the  defendant  to  sua- 
'  tain  the  plea,  the  jury  mnst  pass  upon  the 
credibility  of  the  witnesses  and  the  weight  of 
the  testimony;  and  this  is  true  .even  though 
the  defendant  introduced  proof  tending  to 
show  contributory  negligence,  and  the  plain- 
tiff offered  no  proof  at  all  upon  the  issue. 
The  law  does  not  presume  the  existence  of 
negligence  or  contrlbntory  negligence,  and  re- 
qnires  the  party  with  whom  Is  the  affirma- 
tive of  the  Issue  to  prove  it  by  the  greater 
weight  of  the  evidence.  In  this  case,  there- 
fore, if  the  defendant's  evidence  tended  to 
show  that  the  first  section  of  the  train  was 
moving  when  the  intestate  went  between  the 
cars  to  apply  the  brakes,  it  was  for  the  jury 
to  pass  upon  this  evidence,  and  to  accept  or 
reject  It  The  Jury  were  not  Iwund  to  be- 
lieve the  witnesses  of  the  defendant  or  re- 
quired to  find  that  there  was  contributory 
negligence,  imtU  the  defendant,  by  the  proof 
in  the  case,  bad  satisfied  them  that  It  did 
exist;  and  the  plaintiff  was  not  called  upon 
to  prove  the  negative  of  that  issue.  The  la-, 
boring  oar  was  with  the  defendant 

The  witness  Russell  was  asked  whether 
the  front  section  of  the  train  stopped,  and  re~ 
plied  that  he  did  not  know  and  could  not  say 
whether  it  did  or  not.  In  Edwards  t.  Rail- 
road, 120  N.  C.  78,  39  S.  E.  730,  this  court 
ruled  that  the  testimony  of  a  witness  that 
he  did  not  hear  the  bell  or  whistle  of  an 
engine  as  It  approached  a  crossing— he  behig 
in  hearing  distance— was  proper  evidence  to 
be  submitted  to  the  Jury  upon  the  question 
whether  the  bell  was  rung  or  the  whlstie 
sounded,  and  was  suflicient  to  establish  a  ver^ 
diet  In  favor  of  the  plaintifT,  as  it  tended  to 
establish  the  fact  In  issue  in  his  favor.  The 
testimony  of  the  witness  in  that  case  was  not 
essentially  different  from  that  of  the  witness 
Russell  in  this  case.  The  latter  was  stand- 
ing within  a  few  feet  of  the  train,  assisting 
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the  Intestate,  and  In  fnll  view  of  the  cars,  and 
testified  that  the  rear  section  had  moved  back 
and  down  tbe  grade,  bnt  that  he  did  not  know 
whether  tbe  front  section  moved  or  not  He 
had  as  good  opportmilty  to  know  whether  the 
front  section  was  moving  or  not,  when  the 
Intestate  was  between  the  cars,  as  he  had 
with  regard  to  the  rear  section;  and  the  Jnry 
conld  well  Infer  from  this  evidence  either 
that  the  front  section  was  not  moving  at  tbe 
time,  or  that  the  motion  was  so  imperceptible 
as  not  to  be  observed  by  Russell  and  tbe 
Intestate. 

Without  commenting  upon  the  evidence  In 
detail,  we  think  that  the  separation  of  tbe 
cars  at  that  part  of  the  train  where  they  were 
uncoupled,  and  the  distance  between  the  cars 
20  and  21  when  the  Intestate  stepped  between 
them  "to  put  the  air  on,"  and  the  testimony 
of  tbe  engineer  that  the  brakes  were  stuck  10 
or  12  cars  from  the  engine  (there  being  30 
or  40  cars  in  the  train),  and  that  he  had  to 
go  forward  to  take  up  the  slack,  In  order  to 
come  back  again  and  move  the  cars  so  as  to 
loosen  the  pin,  was  at  least  some  evidence 
upon  which  It  might  reasonably  be  argued, 
and  from  which  the  Jury  might  fairly  con- 
clude, that  tbe  rear  car  of  the  front  section 
was  standing  stiU  at  tbe  time  tbe  intestate 
went  between  the  cars. 

The  question  whether  tbe  front  section  of 
tbe  train  had  stopped  was  submitted  td  the 
Jury  In  the  charge  upon  the  first  issue,  to 
which  no  exception  was  taken;  and  the  Jury, 
by  answering  the  first  Issue  "Yes,"  necessarily 
found  that  the  front  section  was  not  moving 
at  tbe  time  the  Intestate  stepped  between  the 
cars.  An  affirmative  answer  to  the  first  issue 
would  therefore  necessarily  call  for  a  negative 
answer  to  tbe  second. 

The  engineer  knew  that  he  was  required  to 
stop  at  tbe  switch  for  the  purpose  of  cutting 
off  the  rear  section  of  his  train  so  that  it  could 
be  transferred  to  the  side  track,  for  the  intes- 
tate, be  says,  had  told  him  so  at  Newell's; 
and  there  was  evidence  tending  to  show  that, 
after  tbe  pin  bad  been  drawn  and  the  cars 
uncoupled,  the  Intestate  signaled  him  to  go 
Corward,  and,  instead  of  doing  so,  be  moved 
tbe  front  section  of  the  train  backward.  Two 
inferences  might  have  been  made  by  the  Jury 
from  this  evidence:  First,  that  the  engineer, 
knowing  full  well  what  was  to  be  done,  did 
not  move  back  any  farther  than  was  necessary 
to  loosen  the  pin,  or  "ease  up  on  it,"  and 
then  stopped,  as  he  should  have  done;  and, 
second,  that  the  intestate,  who  bad  given  him 
the  signal  to  go  forward,  had  the  right  to 
suppose  that  be  would  do  so,  and  was  not  re- 
quired to  anticipate  his  negligence  In  disre- 
garding the  signal,  if  be  saw  it,  or  to  presume 
that  be  did  not  see  it;  and,  this  being  so, 
tbe  intestate  might  well  b&ve  thought,  as  a 
prudent  man,  that  he  could  go  between  the 
cars  with  perfect  safety. 

Tbe  question  upon  the  second  issue  was  not 
whether  there  was  any  evidence  that  the  rear 
car  of  the  front  section  had  stopped,  but 
whether  there  was  any  evidence  that  it  was 


moving  at  the  time  the  Intestate  attempted  t» 
set  tbe  brakes  on  tbe  rear  section ;  and,  unless 
the  evidence  was  sufSdent  to  satisfy  the  Jury 
that  the  car  was  moving,  tbe  defendant  failed, 
of  couEse,  to  sustain  its  contention,  and  was 
not  entitled  to  a  favorable  finding  upon  that 
Issue,  without  reference  to  tbe  question 
whether  the  plaintiff  offered  any  evidence  to 
show  that  It  had  stopped.  This  Is  dear,  upon 
reason  and  authority. 

Upon  a  careful  review  of  the  case,  we  are 
of  the  opinion  that  the  state  of  the  evidence 
was  such  as  to  fully  justify  tbe  charge  of  tbe 
court  and  the  finding  of  the  Jury  upon  the  sec- 
ond Issue.  The  objection  of  the  defendant  can- 
not be  sustained,  even  if  it  bad  been  made  be- 
fore verdict.  Sutton  v.  Walters,  118  N.  C.  495, 
24  S.  E.  357;  Holden  v.  Strickland,  116  N. 
a  185,  21  S.  E.  6S4. 

We  see  no  merit  In  the  defendant's  motion 
to  set  aside  the  verdict  because  tbe  Juror 
Brown  was  asleep  during  the  trial.  The  evi- 
dence whether  the  Juror  was  asleep  was  con- 
flicting, and,  when  the  court  denied  the  mo- 
tion, it  must  be  presumed  that  the  facts  were 
found  In  accordance  with  the  aflldavlt  of  the 
'Juror  that  he  was  not  asleep,  or  at  least  that 
tbe  facts  were  so  found  as  to  warrant  the  de- 
dsion  of  the  court.  State  v.  Taylor,  118  N. 
0.  1262,  24  S.  E.  626;  Albertson  y.  Terry, 
108  N.  0.  75,  12  S.  E.  892.  This  court  cannot 
pass  upon.the  affidavits,  but,  in  order  to  entitle 
the  moving  party  to  a  review  here  of  the 
ruling  below,  tbe  facts  must  be  found  and 
spread  upon  tbe  record,  and  tbe  court  must  al- 
ways find  the  facts  when  requested  to  do  so. 
Smith  y.  Whltten,  117  N.  a  389.  23  a  E. 
320;  Albertson  v.  Terry,  supra.  It  is  well 
settled  that  this  court  cannot  find  facts  or 
review  them,  as  a  general  rule,  bnt  can  only 
pass  upon  "matters  of  law  or  legal  inference." 
Love  V.  Moody,  68  N.  O.  200;  State  v.  Best, 
111  N.  0.  643,  15  S.  E.  930.  Motions  of  this 
sort  must  be  made  in  apt  time.  The  knowl- 
edge of  the  alleged  fact  upon  which  tbe  de- 
fendant bases  its  motion  was  acquired  during 
tbe  trial,  and  before  a  verdict  was  rendered, 
and  the  matter  should  at  the  earliest  oppor- 
tunity have  been  brought  to  the  attention  of 
the  court  It  has  been  said  by  this  court  that, 
after  a  defendant  has  taken  chances  for  a  fa- 
vorable verdict,  the  purposes  of  Justice  are  not 
BUb.served  by  listening  too  readily  to  objec- 
tions not  taken  In  apt  time.  State  v.  Perkins. 
66  N.  a  128;  Splcer  v.  Fulghum.  67  N.  C.  18. 
There  was  a  way  in  which  the  defendant  conld 
have  the  Juror  aroused,  if  he  was  asleep, 
without  serious.  If  any,  prejudice  to  Its  inter- 
est, and  a  proper  reminder  or  warning  from 
the  court  would  probably  have  been  sufficient 
to  keep  him  awake  until  the  end  of  the  trial. 
Tbe  motion,  under  the  circumstances  of  this 
case,  was  within  the  sound  discretion  of  tbe 
court,  and  we  do  .not  see  tbat  it  was  improp- 
erly exercised.  State  v.  Miller,  18  N.  0.  500; 
State  V.  Fuller,  114  N.  C.  885,  19  S.  E.  797. 

We  have  been  unable  to  discover  any  error 
In  the  rulings  of  the  court  below.  Judgment 
affirmed. 
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SREPARD'S  POINT  LAND  CO.  T.  ATLAN- 
TIC HOTEL. 
(Snpreme  Coart  of  North  Carolina.    May  5> 
1003.) 

NATIQABLB  WATERS  —  HAHB0R3  —  TmiB  07 
8TATBJ-ORANT  BY  8TATB— TI- 
TLE! or  ORANTBB. 
1.  The  policy  of  the  state,  as  evidenced  \>j 
the  course  of  legislation  (Entry  Law,  Acts 
1777,  c  114,  {  15;  revisal  of  1836;  Laws 
1846,  c.  86),  was  to  retain  the  title  of  naviga- 
ble waters  in  trust  for  the  people.  Code,  { 
2751  (Acts  1854-55,  p.  45,  c.  21),  provided  that 
lands  covered  by  navigable  waters  should  be 
subject  to  entry  by  iTparian  proprietors  "for 
the  purpose  of  erecting  wharves  on  the  side  of 
deep  waters  next  to  their  lauds."  The  state 
in  1856  granted  to  certain  riparian  owners  on 
a  harbor  a  lot  in  the  harbor  in  front  of  their 
lands  between  high-water  mark  and  deep  wa- 
ter. Held  that,  in  view  of  the  course  of  legis- 
lation, and  the  provision  of  the  Code  that  such 
land  should  be  subject  to  entry  for  the  "pur- 
pose of  erecting  wharves,"  the  grantees  took 
only  an  easement  as  riparian  owners  to  erect 
wharves,  etc.,  and  took  no  title  to  the  bed  of 
the  harbor. 

Appeal  from  Buperior  Court,  Carteret 
County;  Geo.  H.  Brown,  Judge. 

Action  by  the  Shepard's  Point  L«nd  Com- 
pany against  Atlantic  Hotel.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
vened. 

O.  L.  Abemettay,  Simmons  ft  Ward,  and 
Armlstead,  Jones  &  Son,  for  appellant  W. 
W.  Clark  and  Lindsay  Patterson,  for  appel- 
leei, 

CONNOR,  3.  The  plaintiff  brings  this  ac- 
tion for  recovery  of  possession  of  a  tract  of 
land  described  in  the  complaint  as  "lying  and 
being  situate  In  the  county  of  Carteret,  In 
Morefaead  City,  adjoining  the  square  on 
which  the  hotel  building  of  the  defendant  Is 
located,  and  known  and  described  as  'Square 
No.  83'  In  the  plan  of  Morehead  City."  It  al- 
leges tbat  the  defendant  Is  In  possession  of 
the  above-described  lot  "upon  which  there 
baa  been  erected  certain  walks,  wharves, 
bathhouses,  pavilion,  etc.,  and  that  such  pos- 
session la  unlawful  and  wrongful." 

The  defendant  denies  that  the  plaintiff  is 
the  owner  of  the  property  described  In  the 
complaint  and  denies  that  it  is  In  possession 
thereof,  except  that  It  has  a  wharf,  walkway, 
and  two  bathhouses  leading  from  the  rear 
of  said  hotel  over  and  into  the  waters  of 
Bogue  Sound.  It  avers  "tbat  Bogne  Sound 
Is  an  arm  of  the  sea,  navigable  for  sea  ves- 
sels and  other  ships,  and  the  said  hotel  is 
about  a  mile  from  the  Atlantic  Ocean;  the 
tide  firom  said  ocean  ebbs  and  flows  dally  in 
said  sound  and  upon  the  shore  whereon  the 
said  hotel  is  located,  and  the  space  between 
the  said  hotel  and  bathhouses  and  where  the 
walkway  and  wharf  are  situated  is  covered 
by  the  waters  of  said  sound,  and  the  defend- 
ant is  advised  that  the  plaintiff  has  no  title 
thereto." 

The  plaintiff  claims  the  land,  which  Is  cov- 
ered by  water,  described  in  the  nomolalnt. 


and  known  in  the  plan  and  on  the  map  of 
Morehead  City  as  "Square  No.  83,"  under  the 
following  chain  of  title,  to  wit:  Grant  from 
the  state  to  John  M.  Morefaead  and  W.  L. 
Arendell,  bearing  date  May  2,  1856.  The 
grant  Is  made  to  said  grantees,  "owners  and 
riparian  proprietors  of  the  lands  known  as 
the  'Shepard's  Point  Lands'  on  Beaufort 
Harbor."  It  includes  the  tract  or  parcel  of 
land  lying  around  Shepard's  Point  lands,  and 
between  high-water  mark  and  the  deep  wa- 
ter of  Bogne  .Sonnd,  Newport  river,  and 
Calico  creek.  The  description  In  the  grant 
covers  602  acres  of  land,  and  surrounds  the 
lands  known  as  the  "Shepard'^  Point  Lands," 
which  by  the  charter  of  Morehead  City  em- 
braces the  entire  water  front  of  the  said  city, 
and  runs  oat  from  high-water  mark  on  the 
shores  of  said  lands  to  the  deep  water  of 
said  sound,  river,  and  creek.  The  Shepard's 
Point  Land  Company  was  chartered  by  chap- 
ter 136,  p.  164,  Laws  1856-57.  The  charter 
was  extended  by  chapter  60,  p.  100,  Acts 
1887.  The  town  of  Morehead  City  was  In- 
corporated by  chapter  172,  p.  203,  Laws 
1860-^1.  Section  6  provided  "that  the  cor- 
porate limits  of  said  city  shall  embrace  the 
entire  plan  of  the  dty  of  Morehead  as  pab- 
lished  by  the  Shepard's  Point  Land  Com- 
pany, and  from  the  terminus  of  the  Atlantic 
ft  North  Carolina  Railroad  Company  to  Fif- 
teenth street." 

The  plaintiff  introdnced  deeds  tending  to 
show  that  at  the  time  of  issuing  the  grant 
May  24,  1866,  the  grantees  were  the  owners 
of  square  No.  1,  and  tbat  said  square  was 
abutting  square  No.  83,  the  latter  being  the 
water  front  covered  by  water  and  extending 
out  Into  Bogue  Sound.  The  plaintiff  offered 
deeds  tending  to  bUow  that  the  defendant 
company  had  acquired  title  by  direct  chain 
from  John  M.  Morehead  and  W.  H.  Aren- 
dell through  the  plaintiff,  who  owned  squares 
No.  1  and  83  at  the  time  of  the  conveyance 
of  square  No.  1,  iq>on  which  the  Atlantic 
Hotel  is  located.  The  plaintiff  Introduced  a 
deed  from  the  Shepard's  Point  Land  Com- 
pany to  John  M.  Morehead,  dated  August  19, 
1859,  conveying  square  No.  1,  "bounded  on 
the  north  by  Arendell  street  on  the  east  by 
Third  street,  on  the  south  by  Evans  street, 
and  on  tbe  west  by  Fourth  street"  The 
plaintiff  introduced  chain  of  title  to  square 
No.  1  from  John  M.  Morehead  to  the  defend- 
ant and  also  introduced  a  map  of  Morehead 
City.  It  will  appear  by  reference  to  that 
map  that  Evans  street  for  a  considerable 
distance,  and  especially  between  squares  No. 
1  and  No.  83,  "Is  covered  by  the  tide  water 
at  high  tide,  and  has  never  been  opened  be- 
tween squares  Nos.  1  and  83,  and  Is  not  used 
as  a  public  street" 

W.  L.  Arendell,  a  witness  for  the  plaintiff, 
testified:  "The  hotel  is  on  square  No.  1, 
and  is  known  as  the  'Atlantic  Hotel.'  The 
water  front  Is  square  No.  83,  and  Is  covered 
by  water.  At  low  tide  a  small  portion  of  It 
is  not  covered  by  water.    The  wharves  and 
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bathhouses  on  square  83  were  built  hi  the 
latter  part  of  1880  by  the  Morehead  City 
Hotel  Company,  under  whom  the  defendant 
claims.  There  are  two  wharves  or  piers. 
They  are  about  8  feet  wide,  and  one  Is  aboot 
200  feet  long,  and  is  connected  with  the 
hotel,  and  extends  ont  into  Bogne  Sound; 
about  50  feet  from  the  end  of  it  Is  the  gen- 
tlemen's bathhouse.  The  other  pier  extends 
out  into  the  sound  about  80  feet,  and  is  con- 
nected with  the  other  wing  of  the  hotel,  and 
at  the  end  of  it  Is  the  ladles'  bathhouse. 
These  wharves  and  bathhouses  are  in  the 
waters  of  Bogue  Sound,  and  on  square  83. 
The  depth  of  ^ater  at  the  end  of  the  long 
pier  is  from  6  to  8  feet,  sometimes  more, 
sometimes  less,  according  to  the  tide.  The 
depth  of  the  water  at  the  end  of  the  ladies' 
pier  is  about  B  feet,  varying  according  to  the 
tide.  -The  tide  water  at  high  tide  washes  ap 
to  square  No.  1,  and  within  a  few  inches  of 
the  brick  foundation  of  two  of  the  wings  of 
the  hotel.  Square  No.  83  is  south  of  square 
No.  1,  and  is  generally  covered  by  water. 
There  was  a  street  leading  off,  upon  the  plan 
of  said  town,  between  square  83  and  square 
1.  This  street  is  called  'Evans  Street,'  and 
is  60  feet  wide,  but  It  has  not  been  opened 
between  squares  1  and  83,  and  Is  not  used  as 
a  public  street  of  Morehead  City.  At  high 
tide  It  would  be  very  nearly  covered  by  wa- 
ter. The  grant  to  John  M.  Morehead  and  W. 
H.  Arendell  covers  square  83.  Evans  street 
was  laid  off  on  the  plan  of  the  town  after  the 
Issuing  of  said  grant  Square  83  is  always 
covered  by  the  tide  at  any  ordinary  high 
tide,  and  the  greater  part  of  it  is  covered  at 
low  tide.  The  ocean  tide  comes  in  at  the  in- 
let, which  is  abput  two  miles  off,  and  ebbs 
and  flows  over  square '83;  this  square  Is  a 
part  of  Bogue  Sound.  Boats  sail  from  the 
ocean  and  on  the  ocean  and  back  to  the  hotel, 
and  sail  over  and  about  square  83,  and  tie 
up  and  anchor  all  along  the  long  pier  from 
Its  end  up  to  75  or  100  feet  towards  the  hotel, 
according  to  the  state  of  the  tide.  Square 
.  83  covers  the  deepest  part  of  that  part  of 
Bogue  Sound,  and  that  part  is  connected  with 
the  balance  of  the  sound  by  navigable  waters 
for  small  vessels,  both  to  the  eastward  and 
to  the  westward.  The  Shepard's  Point  Land 
Company  and  Morehead  never  did  build  any 
wharves  or  piers  on  square  83." 

His  honor  submitted  to  the  Jury  the  fol- 
Vowing  Issues:  "(1)  Is  the  plaintiff  the  own- 
er and  entitled  to  the  possession  of  the  land 
described  in  the  complaint  as  square  83?  (2) 
Is  the  defendant  in  possession  of  any  part 
thereof?"  The  court  instructed  the  Jury  that 
If  they  believed  the  evidence  they  should  an- 
swer the  first  issue  "yes,"  and  the  second  Is- 
sue "yes,"  and  the  defendant  excepted.  It 
is  agreed  that  the  court  answer  the  issues  ac- 
cordingly. Judgment  was  rendered  there- 
upon, and  the  defendant  appealed. 

The  plaintiff's  title  and  right  to  recover 
are  dependent  upon  the  construction  of  sec- 
tion 2751  of  the  Code,  being  chapter  21,  p.  45, 


Acts  1854-55,  in  tbe  following  language: 
"All  vacant  and  nnappropriated  land  belong- 
ing to  the  state  shall  be  subject  to  entry  ex- 
cept lands  covered  by  navigable  streams,  pro- 
vided that  persons  owning  lands  on  any 
navigable  sound,  river,  creek  or  arm  of  the 
sea,  for  the  purpose  of  erecting  wharves  on 
the  side  of  the  deep  waters  thereof  next  to 
their  lands,  may  make  entries  of  the  lands 
covered  by  water  adjacent  to  their  own  as 
far  as  deep  water  of  such  sound,  river,  creek 
or  arm  of  the  sea,  and  obtain  title  as  in  other 
cases.  But  persons  making  such  entries 
shall  be  confined  to  straight  lines  including 
only  the  fronts  of  their  own  tracts,  and  shall 
in  no  respect  obstruct  or  impair  navigation. 
And  when  any  such  entry  shall  be  made  In 
front  of  the  lands  of  any  Incorporated  town, 
the  town  corporation  shall  regulate  the  line 
of  deep  water  to  which  entry  shall  be  made." 

The  question  presented  for  decision  is  of 
great  Importance,  and  by  no  means  free 
fro^n  difiSiculty.  It  will  be  welli  before  en- 
tering into  an  examination  of  the  princi- 
ples and  authorities  by  which  we  shall  be 
guided  in  reaching  a  conclusion,  to  note  the 
history  of  the  legislation  in  North  Carolina 
in  regard  to  the  control  and  disposition  of 
our  navigable  waters.  It  was  held  in  Tatum 
V.  Sawyer, .9  N.  C.  226,  that  lands  covered  by 
navigable  waters  were  not  subject  to  entry 
under  the  entry  law  of  1777,  "not  by  any  ex- 
press prohibition  in  that  act,  but,  being  nec- 
essary for  public  purposes  as  common  liigta- 
ways  for  the  convenience  of  all,  they  are 
fairly  presumed  not  to  have  been  within  the 
Intention  of  the  Legislature." 

Ruffln,  J.,  in  Ward  v.  Willis,  51  N.  O.  183, 
72  Am.  Dec.  570,  said:  "It  happened,  how- 
ever, that  In  the  revlsal  of  1836  those  parts 
of  the  previous  act  were  omitted,  and  there- 
fore the  court  felt  bound  to  bold.  In  Hatfield 
V.  Orlmstead,  29  N.  C.  139,  that  entries  of 
land  in  Currituck  Sound  were  good  after  it 
ceased  to  have  a  tide  or  be  navigable  by  rea- 
son of  the  closing  of  the  inlet,  or  rather  of 
such  parts  of  the  sound  as  frequently  were 
not  covered  by  water.  When  the  omissions 
of  the  revlsal  were  discovered  in  1846,  the 
Legislature,  by  an  act  of  that  year,  chapter 
36,  revived  the  provision  omitted  by  enacting 
that  entries  of  land  lying  on  any  navigable 
wa.ter  should  be  surveyed  In  such  manner 
that  the  water  should  form  one  side  of  the 
survey,  and  the  land  laid  off  back  from  the 
vrater,  and  proceeded  further  to  enact  that 
it  should  not  be  lawful  to  enter  land  covered 
by  any  navigable  sound,  river,  or  creek." 
The  court  in  that  case  held  "that  land  lying 
between  the  high  and  low  water  lines  of  the 
tide  of  the  ocean  or  a  navigable  stream  is 
not  subject  to  private  appropriation  under 
the  acts  authorizing  the  entry  and  grant  of 
lands  by  the  state." 

This  continued  to  be  the  law  until  1854. 
when  the  act,  section  2751  of  the  Code,  was 
enacted.  In  1889  (Laws  1889,  p.  517,  c.  555) 
this  act  was  amended  by  adding,  after  the 
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word  "navlgatloii."  the  following:  "FroTlded 
(nrther  that  no  land  covered  by  water  sball 
be  subject  to  entry  wltbin  30  feet  of  any 
wbarf,  pier  or  stand  nsed  as  a  wbarf  al- 
ready In  existence,  or  which  may  hereafter 
be  erected  by  any  person  on  his  own  land  or 
land  under  tals  control  or  on  an  extended  line 
thereof;  but  land  covered  by  water  as  afore- 
said for  the  space  of  30  feet  from  the  land- 
ing place  or  line  of  any  wharf,  pier  or  stand 
nsed  as  a  wharf  as  aforesaid,  shall  remain 
open  for  the  free  Ingress  and  egress  of  said 
owner  and  other  persons  to  and  from  said 
wharf,  pier  or  stand."  By  Laws  18&1,  p. 
586,  ^  632,  the  section  Is  so  amended  as  to 
read:  "Lands  covered  by  navigable  waters, 
provided  that  persons  owning  lands  on  any 
navigable  water  (or  the  purpose  of  erecting 
wharves  or  flsh  houses  or  for  fishing  In  said 
waters  In  front  of  their  lands,  may  make 
entries  of  the  land  covered  by  said  water 
and  obtain  title  as  in  other  cases,  but  pei^ 
sons  making  such  entries  shall  be  confined  to 
straight  lines,  Inclndlng  only  the  fronts  of 
their  own  lands,  and  shall  in  no  case  extend 
a  greater  distance  from  the  shore  than  one 
fifth  of  the  width  of  the  stream,  and  shall 
in  no  respect  obstmct  or  Impair  navigation 
provided  nothing  In  this  act  shall  apply  to 
Currituck  county." 

By  the  act  of  1898,  chapter  17,  p.  41,  sec- 
tion 2751  of  the  Code  Is  amended  by  striking 
out  the  words,  "to  which  entries  may  be 
made,"  and  Inserting  instead  thereof  the 
words,  "to  which  wharves  may  be  built." 

It  Is  noted  In  the  plalntUTs  brief,  and 
known  in  connection  with  the  history  of  the 
state,  that,  at  or  about  the  time  that  the  act 
of  18S4  was  passed,  the  Atlantic  &  North 
Carolina  Railroad,  having  its  termlnns  at 
what  was  to  be  Morebead  City,  although  pro- 
jected, had  not  been  completed  to  that  point 

The  plaintiff's  title  is  dependent  upon  main- 
taining -three  propositions:  (1)  That  the  title 
to  navigable  waters,  sounds,  arms  of  the 
sea,  etc..  is  vested  In  the  state,  and  may  be 
granted  by  the  state  to  private  Individuals; 
(2)  that  by  the  grant  Issued  to  Morehead  and 
Arendell,  pursuant  to  the  act  of  1854,  they 
became  the  absolute  owners  of  the  soli  cov- 
ered by  the  navigable  waters  of  Bogpe 
Sound,  Newport  river,  and  Calico  creek,  de- 
scribed In  the  said  grant,  and  containing  502 
acres;  and  (3)  that  such  title  as  they  acquir- 
ed passed  to  and  vested  in  the  plaintiff  cor- 
poration, separate  and  distinct  from  its  own- 
ership of  the  soil  theretofore  granted  by  the 
state,  upon  which  is  located  the  town  of 
Morebead  City,  including  the  defendant's 
lot  No.  1,  upon  which  Is  built  the  Atlantic 
Hotel,  and  that  Its  ownership  is  in  no  re- 
spect dependent  upon  the  use  to  which  the 
land  In  controversy  is  to  be  put,  or  its  ripa- 
rian ownership  of  the  shore. 

It  is  abundantly  settled  by  the  courts  of 
this  state  and  the  United  States  that  after 
the  Revolutionary  War  the  states  became  the 
owners  of  and  retained  the  title  to  the  lands 


covered  by  navigable  waters,  and  that  they 
have  the  power  to  grant  those  lands  to  pri- 
vate Individuals.  This  has  been  the  well- 
setUed  doctrine  in  this  country  since  the  case 
of  Martin  v.  WaddeU,  16  Pet.  367,  10  L.  Kd.  - 
997.  "The  principle  has  long  been  settled  In 
this  court  that  each  state  owns  the  beds  of 
all  tide  waters  within  its  jurisdiction,  unless 
they  have  been  granted  away.  In  like  man- 
ner, the  states  own  the  tide  waters  them- 
selves, and  the  flsh  in  them,  so  far  as  they 
are  capable  of  ownership  while  running." 
McOready  v.  Virginia,  94  U.  8.  391,  24  L.  Ed. 
248. 

Ruffln,  J.,  in  Ward  v.  Willis,  supra,  says: 
"It  seems  thus  to  be  clear  that  whatever  soil 
is  at  any  time  covered  by  any  navigable  wa- 
ter in  Its  natoral  state  Is  deemed  to  be  in 
the  same  state  as  if  It  were  in  the  bed  of  the 
water;  In  other  words,  that  It  is  all  one 
whether  it  be  under  the  channel  or  the  mar- 
gin between  the  high  and  low  water  tines. 
The  same  public  purposes  require  that  here, 
as  in  England,  the  state  should  reserve  lands 
In  that  situation  from  private  appropriation, 
and,  although  it  may  please  the  Legislature 
to  dispose  of  thai  by  special  grant  for  the 
promotion  of  trade  and  the  growth  of  a  com- 
mercial town  accessible  to. vessels,  it  ration- 
ally accounts  for  the  restriction  upon  the 
common  mode  of  granting  other  public 
lands,  and  enables  us  to  discover  the  extent 
of  the  restriction  imposed,  and  underatand 
the  terms  in  which  it  is  imposed." 

Mr.  Justice  Field,  in  Illinois  Central  Rail- 
road V.  nUnols,  146  TJ.  S.  387,  13  Sup.  Ct  110, 
36  L.  Ed.  1018,  thus  defines  the  status  of 
lands  covered  by  tide  waters:  "It  Is  a  set- 
tied  law  of  this  country  that  the  ownership 
of  and  dominion  and  sovereignty  over  lands 
covered  by  tide  waters,  within  the  limits  of 
the  several  states,  belong  to  the  respective 
states  within  which  they  are  found,  with  the 
consequent  right  to  use  or  dispose  of  any 
portion  thereof  when  that  could  be  done 
without  substantial  Impairment  of  the  inter- 
est of  the  public  in  the  watera,  and  subject 
always  to  the  paramount  right  of  Congress 
to  control  their  navigation  so  far  as  may  be 
necessary  for  the  regulation  of  commerce 
with  foreign  nations  and  among  the  states. 
This  doctrine  has  been  often  announced  by 
this  court,  and  Is  not  questioned  by  counsel 
of  any  of  the  parties"— citing  Pollard's  Lessee 
T.  Hagan,  8  How.  212,  11  L.  Ed.  505;  Weber 
V.  Harbor  Com'n,  18  Wall.  67,  21  L.  Ed. 
798. 

For  the  purpose  of  this  discussion,  we  treat 
the  first  proposition  as  settled.  There  has 
been,  however,  some  discussion  and  confilct 
of  opinion  in  respect  to  the  extent  of  the 
right  of  the  state  to  grant  the  soil  under  its 
navigable  waters,  held  in  trust  for  the  use 
of  all  of  the  citizens,  to  private  persons. 

Mr.  Justice  Field,  in  a  very  able  opinion 
in  the  Illinois  Central  Railroad  Case,  supra, 
in  discussing  the  character  of  the  title  which 
the  state  holds  in  her  navigable  watera,  uses 
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tbe  following  language:  '^be  question,  there- 
fore, to  be  considered,  Is  whether  the  Legis- 
lature was  competent  to  thus  deprive  the 
state  of  its  ownership  of  the  submerged 
lands  in  the  Iiarbor  of  Chicago,  and  of  tbe 
consequent  control  of  its  waters;  or,  In  other 
words,  whether  the  railroad  corporation  can 
hold  tbe  lands  and  control  the  waters,  by 
the  grant,  against  any  future  exercise  of 
power  over  them  by  tbe  state.  That  tbe 
state  holds  the  title  to  tbe  lands  under  Lake 
Michigan,  within  its  limits.  In  the  same  man- 
ner that  the  state  holds  its  title  to  soil  under 
tide  water  by  tbe  common  law,  we  have  al- 
ready shown,  and  that  title  necessarily  car- 
ries with  It  control  over  the  waters  above 
them  whenever  tbe  lands  are  subjected  to 
use.  But  it  Is  a  title  different  in  character 
from  that  wbtcb  the  state  holds  in  lands  In- 
tended for  sale.  It  is  different  from  the 
title  which  the  United  States  holds  in  the 
public  lands  which  are  open  to  pre-emption 
and  sale.  It  is  a  title  held  In  trust  for  the 
people  of  the  state,  that  they  may  enjoy  the 
navigation  of  tbe  waters,  carry  on  commerce 
over  them,  and  have  liberty  of  fishing  there- 
in, freed  from  the  obstrnctlon  or  interference 
of  private  parties.  The  interest  of  tbe  peo- 
ple in  the  navigation  of  the  waters  and  In 
commerce  over  them  may  be  improved  In 
various  instances  by  the  erection  of  wharves, 
docks,  and  piers  therein,  for  which  purpose 
tbe  state  may  grant  parcels  of  the  submerged 
land,  and,  so  long  as  their  disposition  is 
made  for  such  purpose,  no  valid  objection 
can  be  made  to  the  grants.  It  is  grants  of 
parcels  of  land  under  navigable  waters  that 
may  afford  foundation  for  wharves,  piers, 
docks,  and  other  structures  in  tbe  aid  of 
commerce,  and  grants  of  parcels  which,  be- 
ing occupied,  do  not  substantially  Impair  tbe 
public  Interest  in  tbe  lands  and  waters  re- 
maining, that  are  chiefly  considered  and  sus- 
tained in  the  adjudged  cases  as  a  valid  exer- 
cise of  legislative  power,  consistently  with 
tbe  trust  to  the  public,  upon  which  such 
lands  are  held  by  tbe  state.  But  that  is  a 
very  different  doctrine  from  the  one  which 
would  sanction  the  abdication  of  the  general 
control  of  tbe  state  over  lands  under  the 
navigable  waters  of  an  entire  harbor  or  bay, 
or  of  a  sea  or  lake.  Such  abdication  Is  not 
consistent  with  tbe  exercise  of  that  trust 
which  requires  tbe  government  of  the  state 
to  preserve  such  waters  for  tbe  use  of  the 
public.  The  trust  devolvlpg  upon  the  state 
for  the  public,  and  which  can  only  be  dis- 
charged by  the  management  and  control  of 
property  in  which  the  public  has  an  Interest, 
cannot  be  relinquished  by  a  transfer  of  tbe 
property.  Tbe  control  of  the  state  for  the 
purposes  of  tbe  trust  can  never  be  lost  ex- 
cept as  to  such  parcels  as  are  used  in  pro- 
moting the  interests  of  the  public  therein,  or 
can  be  disposed  of  without  any  substantial 
Impairment  of  the  public  interest  in  the  lands 
and  waters  remaining.  It  is  only  by  ob- 
serving tbe  distinction  between  a  grant  of 


such  parcels  for  the  Improvement  of  the  pub- 
lic interest,  or  which  wbeu  occupied  do  not 
substantially  impair  the  public  Interest  in 
the  lands  and  waters  remaining,  and  a  grant 
of  the  whole  property  in  which  the  public 
is  interested,  that  the. language  of  the  ad- 
judged cases  can  be  reconciled.  General  lan- 
guage sometimes  found  in  the  opinions  of 
the  courts,  expressive  of  absolute  ownership 
and  control  by  the  state  of  lands  under  navi- 
gable waters,  irrespective  of  any  trust  as  to 
their  use  and  disposition,  must  bie  read  and 
construed  with  reference  to  the  special  facts 
of  tbe  particular  case.  A  grant  of  all  the 
lands  under  the  navigable  waters  of  a  state 
has  never  been  adjudged  to  be  withlif  tbe 
legislative  power;  and  any  attempted  grant 
of  the  kind  would  be  held.  If  not  absolutely 
void  on  Its  face,  as  subject  to  revocation. 
The  state  can  no  more  abdicate  its  trust  over 
property  in  which  the  whole  people  are  In- 
terested, like  navigable  waters  and  soils  un- 
der them,  so  as  to  leave  them  entirely  under 
the  use  and  control  of  private  parties,  except 
In  the  Instance  of  parcels  mentioned  for  the 
Improvement  of  navigation  and  the  use  of 
tbe  waters,  or  when  parcels  can  be  disposed 
of  without  impairment  of  the  public  Interest 
in  what  remains,  than  it  can  abdicate  Its 
police  powers  in  the  administration  of  gov- 
ernment and  tbe  preservation  of  the  peace. 
So  with  trusts  connected  with  public  prop- 
erty or  property  of  a  special  character,  like 
lands  under  navigable  waters,  they  cannot 
be  placed  entirely  beyond  tbe  dbrectlon  and 
control  of  the  state.  *  ♦  *  We  cannot,  it 
is  true,  cite,  aay  authority  where  a  grant  of 
this  kind  has  been  held  invalid,  for  we  be- 
lieve that  no  instance  exists  where  the  har- 
bor of  a  great  city  and  its  commerce  have 
been  allowed  to  pass  Into  the  control  of  a 
private  corporation.  But  the  decisions  are 
numerous  which  declare  that  such  property 
Is  held  by  the  state,  by  virtue  of  Its  sover- 
eignty, in  trust  for  the  public.  The  owner- 
ship of  the  navigable  waters  of  the  harbor 
and  of  the  lands  under  them  Is  a  subject  of 
public  concern  to  the  whole  people  of  the 
state.  The  trust  with  which  they  are  held, 
therefore.  Is  governmental,  and  cannot  be 
alienated,  except  in  those  Instances  mention- 
ed of  parcels  used  In  the  Improvement  of  the 
Interest  thus  held,  or  when  parcels  can  be 
disposed  of  without  detriment  to  the  public 
Interest  in  the  lands  and  waters  remaining." 
Tbe  plaintiff  contends  that  this  court  has 
construed  section  2751,  and  that  the  grantees, 
Morehead  and  Arendell,  by  tbe  grant  Issued 
to  them  pursuant  thereto,  acquired  .the  ab- 
solute ownership  of  the  soil  under  the  water, 
subject  only  to  the  right  of  navigation  by 
tbe  citizens  of  tbe  state.  If  this  contention 
be  well  founded.  It  must  be  conceded  that 
tbe  plaintiff  may  bring  a  possessory  action 
and  remove  the  defendant  from  any  occu- 
pancy thereof.  If  tbe  question  has  been  de- 
cided by  this  court,  we  would  feel  compelled 
to  follow  such  decision  as  a  rule  of  property. 
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wltbont  regard  to  oor  owb  rlews.  The  first 
case  to  which  the  question  came  before  the 
court  Is  Gregory  v.  Forbes,  96  N.  O.  77,  1 
&  E.  511.  An  examination  of  the  original 
record  on  file  in  this  coprt  shows  that  the 
plaintiff,  a  riparian  owner,  desiring  to  erect 
a  wharf  in  the  waters  of  North  river,  obtain- 
ed a  grant  from  the  state  for  the  lands  ad- 
jacent thereto,  "for  the  purpose  of  erecting 
a  wharf  connecting  with  the  shore,  under 
the  provisions  of  section  2751  of  the  Code." 
The  plaintiff  averred  that  the  defendant, 
who  was  not  a  riparian  owner,  had  erected 
and  is  using  a  wharf  on  the  lands  embraced 
in  the  grant,  and  tbat  the  plalntifF  was 
thereby  prevented  from  erecting  his  wharf. 
The  defendant  set  up  a  lease  from  the  coun- 
ty commissioners,  etc.  The  plaintiff,  after 
showing  title  to  the  Shore  line,  introduced  a 
grant  from  the  state  to  "the  water-covered 
land  in  front  of  the  shore."  The  survey, 
after  giving  boundaries  of  24  acres,  annexes 
tte  Qualifying  words,  "for  wharf  .purposes." 
Smith,  C.  J.,  says:  "As  the  owner  of  the 
shore,  the  plaintiff  had  a  i:lght  under  the  law 
to  enter  the  water  front  up  to  deep  water, 
BO  as  not  to  obstruct  navigation,  and  thus 
acquire  property  In  the  soil.  The  survey, 
and  we  assume  the  entry  which  it  must  fol- 
low, expressly  declares  that  it  is  for  wharf 
purposes,  and  this  is  the  only  use  for  which 
the  grant  could  issue.  •  •  •  And  for  our 
present  purpose  the  grant  is  operative.  In- 
aamnch  as  the  state  can  only  issue  a  grant 
for  land  covered  with  navigable  water  for 
the  purpose  of  erecting  a  wharf,  and  this 
only  to  the  riparian  owner,  we  are  unaUe  to 
see  bow  the  right  claimed  by  the  defendant 
could  be  conferred  by  the  county  commis- 
sioners to  a  stranger,  like  the  defendant." 
The  court  below  having  held  upon  the  plain- 
tiff's sbovrlng  that  he  was  not  entitled  to 
recover,  the  court  simply  decided  that  "the 
case  was  a  proper  one  for  them  to  pass  up- 
on." In  our  opinion  this  case  falls  very  far 
short  of  sustaining  the  position  of  the  plain- 
tiff in  this  action.  We  note  the  careful  re- 
striction which  the  chief  justice  places  upon 
the  words  of  the  grant  It  la  sufficient  to 
note  now  that  it  is  only  for  our  "present 
purpose  that  the  grant  is  operative."  As 
shown  by  Mr.  Munroe's  very  accurate  and 
valuable  "Marginal  Annotations,"  the  case  Is 
not  cited  in  our  Reports. 

The  next  case  in  which  the  court  expresses 
an  opinion  in  regard  to  the  construction  of 
section  2751  la  Bond  v.  Wool,  107  N,  a  139, 
12  SL  E.  281.  This  was  a  controversy  be- 
tween two  riparian  owners,  neither  having 
any  grant  under  the  section  of  the  Code  re- 
ferred to,  but  relying  entirely  upon  their 
rights  as  riparian  owners.  The  plaintiff 
sought  to  enjoin  the  defendant  from  inter- 
fering with  his  fishhouse  by  a  threatened  erec- 
tion of  a  wharf  in  front  of  the  defendant's 
land.  The  construction  of  section  2751  was 
not  In  any  way  Involved  in  the  discussion  or 
the  decision  of  the  case.    The  court  held  that 


"leaving  our  Legislature  out  of  view,  the  plain- 
tiff, or  H.  A.  Bond,  Sr.,  under  whom  he  claims, 
Is,  at  least  in  the  discussion  of  this  appeal,  to 
be  considered  as  holding,  as  an  incident  to  the 
ownership  of  lot  No.  187,  the  right  to  build 
flshhouses  over  the  water  at  any  point  east  of 
the  dotted  line,  •  *  •  and  in  front  of  the 
said  lot  between  the  land  and  the  navigable 
water,  etc.  But  the  defendant  Wool  has,  if 
his  interest  is  not  affected  by  our  statute,  the 
very  same  right,"  etc.  It  is  true  that  the 
court  proceeds  to  dte  the  statute  and  comment 
upon  it  noting  that  the  riparian  owner  was 
restricted  by  the  act  of  1777,  a  114,  I  15,  to 
the  water  mark,  etc.,-  saying:  "The  act  of 
1854-55  (09de,  8  2751)  made  an  exception  in 
favor  of  riparian  owners  on  any  navigable 
sound,  river,  creek,  or  arm  of  the  sea,  by  giv- 
.Ing  to  them  the  exclusive  privilege  of  acquir- 
ing the  absolute  fee  in  the  precise  territory  on 
their  fronts,  in  which  they  already  held,  as 
incidents  to  the  original  grant,  the  qualified 
property  or  appurtenant  right  wtlcb  we  have 
defined." 

In  Holley  v.  Smith,  130  N.  O.  86,  40  S.  B. 
847,  Clark,  J.,  says:  "The  land  here  In  ques- 
tion, as  was  admitted  on  the  trial,  is  cov- 
ered by  the  navigable  waters  of  Chowan  river, 
and  therefore  it  was  not  subject  to  entry, 
except  for  wharves,  by  the  adjacent  riparian 
owner  in  front  of  his  own  property,  and  even 
then  subject  to  restrictions."  ifo  other  cases 
in  our  Reports  construe  this  section  of  the 
Code. 

In  State  t.  Olen.  62  N.  Q  821,  Battle,  J., 
says:  "We  hold  that  any  waters,  whether 
sounds,  bays,  rivers,  or  creeks,  which  are  wide 
enough  and  deep  enough  for  navigation  of  sea 
vessels,  are  navigable  waters,  the  soil  under 
which  is  not  subject  of  entry  and  grant  under 
our  entry  law."  This  case  was  decided  In 
1859.  No  reference  is  made  to  the  act  of 
1854-55,  p.  46,  C  21. 

The  authorities  bearing  upon  this  subject 
in  other  states  are  conflicting,  and  it  is  diffi- 
cult to  thread  our  way  through  tho  divergent 
decisions.  To  some  extent  this  conflict  may 
be  explained  by  noting  the  distinction  between 
the  title  to  flats  and  marshes  over  which  the 
tide  ebbs  and  flows,  but  which  are  not  tai  any 
sense  of  the  term  navigable  waters,  and  those 
cases  In  "which  the  land  sought  to  be  recovered 
is  covered  by  navigable  water.  The  learned 
counsel  for  the  plaintiff  frankly  concedes  that 
the  question  presented  is,  "Who  owns  the  soil 
covered  by  Bogue  Sound,  Newport  river,  and 
Calico  creek?"  Newport  river  is  navigable 
some  distance  above  Morehead  City.  Doughty 
▼.  Railroad,  78  N.  0.  22. 

In  Ohisholm  v.  Oalnes  (a  0.)  67  Fed.  285, 
Simonton,  Circuit  Judge,  says:  "It  would 
seem  that  there  is  a  great  distinction  between 
the  shores  of  the  great  ocean,  the  beds  of 
harbors,  the  channels  of  rivers,  and  highways 
of  commerce,  and  these  mud  shores  cast  up 
by  the  currents  on  the  sides  of  the  harbors  and 
streams.  The  former  must  always  be  kept 
open  for  public  use,  commerce,   trade,  and 
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pleasure;,  the  latter  can  be  separated  from 
any  public  use,  and  can  be  vested  in  Indlvid- 
oals." 

A  correct  decision  of  this  case  inyolves  an 
Inquiry  as  to  the  extent  to  which  the  state 
has  parted  with  the  title  to  the  land  de- 
scribed lu  the  grant  under  which  the  plaintiff 
claims,  and  what  eftect  shall  be  given  to  the 
words,  "for  the  purpose  of  erecting  wharves  In 
the  side  of  the  deep  waters  thereof  next  to 
their  lands."  The  grant  must  be  read  and 
construed  as  if  these  words  were  written  into 
It  The  plaintiff  Insists  that  the  absolute 
ownership  of  the  soil  passed  under  the  grant; 
that  by  It  the  grantees,  although  described  as 
"riparian  owners  and  proprietors,"  became 
the  owners  of  square  83,  independent  of  their 
ownership  of  the  shore;  that  whatever  rights 
they  had  Incident  to  their  riparian  ownership 
were  destroyed,  or  at  least  merged  into  their 
separate  and  Independent  ownership  under  the 
grant;  that  when  the  land  company  conveyed 
to  John  M.  Morehead  square  No.  1,  by  deed 
bearing  date  August  18,  1859,  he  took  title  to 
the  lot  stripped  of  any  riparian  rights  in  re- 
spect to  the  navigable  waters  upon  which  It 
abutted;  that  the  defendant  took  its  title  from 
persons  claiming  through  Morehead  in  the 
same  plight  and  condition.  In  this  connection 
the  plaintiff  calls  attention  to  the  fact  that 
filvans  street, '60  feet  wide,  separates  square 
1  from  square  83,  and  that  therefore  the  de- 
fendant does  not  abut  upon  square  83.  The 
evidence  in  regard  to  the  street  is  that  of 
W.  L.  Arendell,  who  says:  "This  street  is 
called  Bvana  street  and  Is  60  feet  wide,  but  It 
has  not  been  opened  between  squares  1  and 
83,  and  is  not  used  as  a  public  street  of 
Morehead  City;  at  high  tide  It  would  very 
nearly  be  covered  by  water.  Evans  street 
was  laid  off  on  the  plan  of  said  town  after 
Issuing  of  the  grant."  In  the  absence  of  any 
evidence  that  there  was  a  dedication  to  or  ac- 
ceptance or  use  of  the  street  by  the  town,  in 
the  view  which  we  take  of  the  title  which 
Morehead  and  Arendell  acquired  by  the  grant, 
we  do  not  think  the  so-called  street  can  be 
considered  as  affecting  the  rights  of  either 
party  to  this  controversy.  The  plat  seems  to 
have  been  made  prior  to  1860,  and  during  all 
these  years  no  one  has  ever  claimed,  used,  or 
treated  these  60  feet  as  a  street  It  is  in- 
capable of  l>elng  so  used.  We  therefore  dis- 
miss this  phase  of  the  case  from  further  con- 
sideration. 

The  defendant  contends  that  the  grant  con- 
ferred upon  the  grantees  only  an  easement, 
giving  the  right  to  build  wharves  out  to  deep 
water.  Certainly  some  force  and  effect  must 
be  given  to  the  limitation  put  upon  the  use  to 
which  the  thing  granted  may  be  put  The 
policy  of  the  state  from  1777  until  1854  was, 
as  we  have  seen,  to  preserve  its  title  to  the 
navigable  waters,  as  the  same  had  been  held 
by  the  king  of  England,  In  trust  for  the  free 
nse  of  all  of  its  citizens.  As  said  by  Ruffin, 
J.|  In  Ward  v.  Willis,  supra,  when  it  was 
found  that  in  the  revlsal  of  the  statutes  the 


prohibition  against  entry  and  appropriation 
had  been  omitted,  as  pointed  out  In  Hatfield 
V.  Orlmstead,  29  N.  C.  139,  the  Legislature 
immediately  re-enacted  the  omitted  sections. 
Prior  to  1854,  the.  owners  of  lands  abutting 
upon  navigable  waters  had,  as  Incident  there- 
to, certain  riparian  rights,  the  extent  and 
stability  of  which  were  not  very  well  settled 
either  In  this  or  other  states  of  the  Union, 
The  state  had,  on  December  27,  1862,  char- 
tered the  Atlantic  ft  North  Carolina  Railroad 
Company,  which  was  to  have  Its  eastern  ter- 
minus at  a  point  afterwards  known  as  "More- 
head  City."  The  state  aided  liberally  in  build- 
ing this  road,  as  dl4  the  counties  through 
which  It  runs.  This  road  was  to  be  the  com- 
pletion of  a  system  of  railroads  connecting 
the  western  portion  of  the  state  with  the 
ocean,  and  thereby  making  a  North  Carolina 
system  of  travel  and  transportation.  It  was 
the  conception  of  a  wise  and  patriotic  states- 
manship. Bynum,  J.,  In  his  very  able  dissent- 
ing opinion  in  State  v.  Railroad,  72  N.  0.  645, 
says:  "No  railroad  scheme  was  ever  devised 
by  more  of  the  wisdom  and  patriotism  of  the 
state.  It  was  Intended  to  be  in  fact  what  it 
was  in  name,  the  North  Carolina  Railroad, 
which,  when  completed  from  the  Atlantic  to 
the  Tennessee  line,  would  radiate  a  uniform 
system  of  lateral  roads  connecting  all  parts  of 
the  state  in  a  common  brotherhood  by  an  easy 
and  convenient  Intercommunication  of  tmde 
and  travel."  Beaufort  Harbor  was  to  be 
the  haven  for  vessels  and  steamships  which 
were  to  bring  to  and  carry  from  the  state  Its 
imports  and  exports.  It  was  expected  that  a 
great  seaport  city  was  to  grrow  up.  It  Is  In- 
teresting to  note  that  by  chapter  136,  p.  164, 
Acts  1866-57,  the '  plaintiff  corporation  was 
chartered,  one  of  the  powers  conferred  being 
to  "erect  wharves";  and  that  on  February 
16.  1855  (chapter  21,  p.  45,  Laws  1854-55), 
the  act  was  passed  on  which  the  plaintiff  bases 
its  claim.  In  1860,  Morehead  City  was  char- 
tered, the  boundaries  of  which,-  as  we  have 
'seen,  corresponded  with  those  of  the  Shepard'a 
Point  Land  Company.  Considered  In  the  light 
of  the  then  existing  conditions,  It  Is  difficult 
to  believe  that  the  policy  of  the  state  for  near- 
ly a  century  was  to  be  reversed,  and  the 
growth  of  the  prospective  seaport  was  to  be 
hampered,  by  the  grant  of  the  absolute  own- 
ership of  the  entire  water  front  thereof,  sep- 
arate and  distinct  from  the  ownership  of  the 
abutting  lands;  that  the  state  was  to  part 
with  this  property,  which  it  held  In  trust  for 
all  of  Its  citizens.  Nothing,  save  a  clear  dec- 
laration of  such  purpose,  would  justify  this 
conclusion.  At  that  time  the  rights  of  riparian 
owners,  while  defined,  were  not  settled  in  re- 
spect to  their  freedom  from  state  interference. 
Lewis  on  Eminent  Domain  says:  "The  older, 
and  perhaps  more  numerous,  authorities  bold 
that  such  an  owner  has  no  private  rights-  in 
the  stream  or  body  of  water  which  is  appur- 
tenant to  his  land,  and,  in  short,  no  rights 
beyond  that  of  any  other  member  of  the  pub- 
lic; and  that  the  only  difference  is  that  he  la 
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more  conveniently  sltnated  to  enjoy  tne  priv- 
ileges which  all  the  public  have  In  common, 
and  that  he  has  access  to  the  water  over  his 
land,  and  the  public  has  not  *  •  *  Access 
to  the  use  of  the  stream  by  the  riparian  owner 
la  regarded  as  merely  permissive  on  the  part 
of  the  public,  and  liable  to  be  cut  off  absolutely 
If  the  public  see  fit  to  do  so."  Volmne  1, 
f  77. 

The  courts  had  very  generally  held,  both 
In  this  country  and  England,  that  such  was 
the  extent  of  his  rights.  Wood  on  Nuisances 
thus  stated  the  law:  "He  does  not,  from  the 
mere  fact  that  he  Is  the  owner  of  the  bank, 
acquire  any  special  or  partlcnlar  interest  in 
the  stream  over  any  other  member  of  the 
public,  except  by  his  proximity  thereto  he 
enjoys  greater  convenience  than  the  public 
generally.  •  •  *  But  this  is  a  mere  con- 
venience arMng  tTom  his  ownership  of  the 
lands  adjacent  to  the  high-water  mark,  and 
does  not  prevent  the  state  from  depriving 
him  entirely  of  this  convenience  by  Itself 
making  erections  upon  the  shore,  or  authoris- 
ing the  use  of  the  shore  by  others  in  such  a 
way  as  to  deprive  him  of  this  convenience 
altogether;  and  the  injury  resulting  to  blm 
therefrom,  although  greater  than  that  sus- 
tained by  the  rest  of  the  public,  is  damnum 
absque  injuria."  1  Wood  on  Nuisdnces  (1st 
Ed.)  592.  This  doctrine  has  been  held  by 
the  New  York  courts  in  1852.  In  Oould  v. 
Hudson  River  K.  Co.,  6  N.  Y.  522.  The  Su- 
preme Court  of  the  United  States  has  so  held 
in  Hoboken  v.  Pennsylvania  Railroad  Co., 
124  U.  S.  690,  8  Sup.  Ct.  643,  31  L.  Ed.  548. 
This  court,  in  Collins  v.  Benbnry,  27  N.  C. 
118,  42  Am.  Dec.  155,  held  that  the  riparian 
owner  did  not  have  the  exclusive  right  of 
fishing,  "unless  snch  right  be  derived  from 
an  express  grant  by  the  sovereign  power." 

We  can  readily  understand  that  Glovemor 
Morebead,  a  man  of  great  sagiicity  and  wis- 
dom, recognized  the  necessity  of  securing  the 
permanency  as  well  as  the  extent  of  the 
riparian  rights  which  had  been  acquired  by 
the  grant  of  the  Shepard's  Point  lands.  It  is 
evident  that  it  was  its  purpose  to  sell  the 
lots  which  the  map  in  evidence  shows  had 
been  laid  off,  and  encourage  persons  to  bay 
and  build  upon  them.  Certainly  he  did  not 
Intend  to  secure  the  absolute  ownership  of 
the  entire  water  &ont  of  the  prospective  city, 
jind  hold  it  separate  and  apart  from  the  own- 
ership of  the  land  which  be,  as  president  of 
the  land  company,  was  conveying  to  pur- 
chasers. He  certainly  did  not  contemplate 
controlling  the  gateway  to  the  channel,  and 
cutting  off  the  fishing  and  other  privileges  in- 
cident to  the  ownership  of  the  abutting  land, 
such  as  building  wharves,  etc  To  have  done 
(o  wonld  have  been  destructive  of  its  growth 
and  prosperity,  and  wonld  have  reversed  the 
policy  of  the  state  for  so  many  years.  If  the 
constructlou'contended  for  by  the  plaintiff  is 
correct,  no  purchaser  of  a  town  lot  fronting 
ou  the  waters-  £onId  have  erected  a  wharf, 
pier,  or  bathhoiue,  or  enjoyed  many  other 


privileges  Incident  to  his  riparian  ownership, 
without  the  consent  of  the  owners  of  the 
navigable  waters,  and  the  Shepard's  Point 
Land  Company  could  now  levy  tribute  upon 
the  commerce,  business,  and  pleasure  of  the 
citizens  of  the  town.  The  right  of  naviga- 
tion would  be  of  little  value  if  a  corporation, 
after  selling  the  lots  with  water  fronts,  could 
prevent  the  building  of  wharves  and  enjoy- 
ing other  privileges.  If  this  were  the  pur- 
pose and  policy  of  the  Legislature,  why  re- 
sti-ict  the  grant  to  the  purpose  of  "erecting 
wharves  on  the  side  of  deep  water  thereof 
next  to  their  lands"?  and  why  restrict  the 
privilege  to  "persons  owning  land  on  any 
navigable  waters"? 

It  has  been  held  in  recent  years,  both  in 
this  country  and  in  England,  that  the  riparian 
rights  which  vest  in  the  grantee  of  lands  are 
vested  rights,  and  cannot  be  taken  or  sep- 
arated from  the  ownership  of  the  land,  ex- 
cept for  public  purposes,  and  then  by  paying 
compensation  therefor. 

The  case  of  Gould  v.  Railroad,  supra,  was 
expressly  overruled  by  Rumsey  v.  N.  Y.  & 
N.  E.  RaUroad,  133  N.  Y.  79,  30  N.  E.  654,  15 
L.  R.  A.  618,  28  Am.  St  Rep.  600,  in  which 
It  was  held  that  the  owner  of  land  upon  a 
public  river  is  entitled  to  such  damages  as  he 
may  have  sustained  against  the  railroad  com-  - 
pany  which  constructs  its  road  across  its 
water  front  and  deprives  him  of  access  to 
the  navigable  part  of  the  stream,  unless  the 
owner  has  granted  the  right  or  it  has  been 
obtained  by  the  power  of  eminent  domain. 
The  riparian  rights  which  the  grantee  ac- 
quires by  virtue  of  the  grant  of  the  abutting 
soil  are  stated  by  Mr.  Justice  Miller  In  Yates 
T.  Milwaukee,  10  WalL  497,  19  L.  Ed.  984: 
"Whether  the  title  In  the  owner  of  such  lot 
extends  beyond  the  dry  land  or  not  he  is  cer- 
tainly entitled  to  all  the  rights  of  the  riparian 
proprietor  whose  land'ls  bounded  by  a  navi- 
gable stream,  and  amongst  those  rights  are 
access  to  the  navigable  parts  of  the  river 
from  the  front  of  his  land,  the  right  to  make 
a  landing,  wharf,  or  pier  for  his  own  use  or 
for  the  use  of  the  public,  subject  to  such 
general  rules  and  regulations  as  the  Legisla- 
ture may  see  proper  to  impose  for  the  protec- 
tion of  the  rights  of  the  public,  whatever 
those  may  be.  •  •  *  This  riparian  right 
Is  property,  and  is  valuable,  and,  though  it 
must  be  enjoyed  in  due  subjection  to  the 
rights  of  the  public,  it  cannot  be  arbitrarily 
or  capriciously  destroyed  or  Impaired.  It  is 
a  right  of  which,  when  once  vested,  the 
owner  can  only  be  deprived  tn  accordance 
with  established  law,  and,  if  necessary  that 
it  be  taken  for  the  public  good,  upon  due 
compensation." 

In  the  case  of  the  Duke  of  Bucclench  v. 
Board  of  Works^  ■  L.  B.  6  B.  &  I.  Appeals. 
418,  and  41  L.  J.  Ex.  187,  Lord  Calms  says: 
"It  has  appeared  to  me  throughout  that  the 
property  of  the  plaintiff  in  error  in  this  case 
was  what  is  commonly  called  'riparian  prop- 
erty.'   The  meaning  of  that  is  that  it  had  a 
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water  frontage.  The  meaning  of  Its  haying 
a  water  frontage  la  this,  that  be  had  a  right 
to  the  ondlstnrbed  flow  of  the  river  which 
passed  along  the  whole  frontage  of  the  prop- 
erty In  the  form  in  which  it  had  formerly 
been  accustomed  to  pass.  Tliat  being  the 
state  of  things,  this  water  frontage,  with  the 
right  which  the  plalntlft  In  error  possessed, 
was  taken  for  the  purposes  of  the  act.  Be- 
yond a  doabt,  this  water  right  was  a  prop- 
erty belonging  to  the  plaintiff,  for  wliich  com- 
pensation was  to  be  made,  and  it  was  for  the 
arbitrator  to  assess  the  compensation  to 
which  the  plaintiff  was  entitled  upon  that 
footing." 

In  Lyon  ▼.  riabmongers'  Co.,  L.  R.  1  App. 
Cas.  670,  it  is  held  that  a  riparian  property 
owner  on  the  River  Thames,  and  the  owner 
of  lands  near  a  public  dock  upon  the  river, 
were  entitled  to  compensation  in  respect  to 
their  lands  being  Injnrioualy  affected  by  be- 
ing deprived  of  access  to  the  river  and  dock. 

Lewis  on  Eminent  Domain,  i  83,  says: 
"The  following  rights  may  be  enumerated  aa 
appurtenant  to  property  upon  public  waters: 
(1)  The  right  to  be  and  remain  a  riparian 
proprietor,  and  to  enjoy  the  natural  advan- 
tage thereby  conferred  upon  the  land  by  its 
adjacency  to  the  water.  (2)  The  right  of 
access  to  the  water,  including  a  eight  of  way 
to  and  from  the  navigable  parts.  (S)  The 
right  to  build  a  pier  or  wharf  out  to  the 
navigable  water,  subject  to  any  regulations 
by  the  state.  (4)  The  right  to  accretions  or 
alluvium.  (5)  To  make  a  reasonable  use  of 
the  water  as  it  flows '  past  or  laves  the 
shore."  He  says  It  follows  that  any  injury 
to  riparian  rights'  sufficient  to  be  used  is  a 
taking,  for  which  compensation  must  be 
made. 

Thns  we  see,  when  the  soil  was  granted 
by  the  state,  that  certain  riparian  rights 
passed  as  incidents  thereto,  and  that  these 
rights  were  vested;  and  the  state  could  not 
Itself  nor  permit  others  to  interfere  therewith, 
except  for  public  purposes,  and  then  only  by 
making  compensation.  It  would  seem  to  fol- 
low from  this  conclusion  that  tlie  original 
grantees  of  the  Shepard's  Point  lands  acquir- 
ed rights  in  the  navigable  waters  which  the 
subsequent  grant  could  not  affect  injuriously, 
and  that  those  rights  passed,  as  appurtenant 
to  such  lands,  to  the  purchasers  thereof. 

The  Legislature  of  Florida  in  1856  (Laws 
1856,  p.  25,  c.  791)  passed  an  act  reciting  that: 
"Whereas  it  is  for  the  benefit  of  commerce 
that  wharves  be  built  and  warehouses  erected 
*  •  •;  and  whereas,  the  state  being  the  pro- 
prietor of  all  submerged  lands  and  water  priv- 
ileges, within  its  boundaries,  which  prevents 
the  riparian  owners  from  improving  their 
water  lots,"  it  is  thereupon  enacted  that  the 
states  "for  the  consideration  above  mentioned 
divests  herself  of  all  right,  title  etc.  in  lands 
covered  by  water  in  front  of  any  tract  of 
land.  *  •  •"  The  Supreme  Court  of  that 
state,  in  State  ▼.  Phosphate  Co.,  32  Fla.  82, 
13  Sontb.  640,  21  U  R.  A.  189,  said:  "In  con- 


struing this  act,  not  only  are  we  to  keep  in 
view  the  real  nature  of  the  subject-matter, 
but  It  is  to  be  Judged  in  the  light  of  tlie  rule 
applicable  to  all  grants  by  the  government, 
which  is,  that  they  are.  to  be  strictly  con- 
strued, or  to  be  taken  most  beneficially  in 
favor  of  the  state  and  against  the  grantee. 
•  *  *  The  plan  of  the  act  is  that  the  title 
of  the  submerged  land  shonld  be  vested  in  the 
riparian  owner  for  these  uses  and  piuposea" 
Tbe  state,  "for  the  consideration  above  men- 
tioned," divests  herself,  and  Invests  the  ri- 
parian owner,  with  the  title  to  the  land. 
"These  considerations"  are  for  tlie  purpose 
and  end  that  commerce  may  be  benefited  by 
the  building  of  wliarves,  piers,  etc.  And  the 
grant  in  this  case  is  one  of  the  class  in  which 
tbe  subject  of  the  grant,  as  long  as  it  is  of 
that  character  to  be  used  or  built  for  the  ben- 
efit of  commerce,  is  apparent  and  controlling. 
The  court  held  that  the  right  acquired  was 
confined  to  the  purposes  set  forth  in  the  act 

In  Gregory  v.  Forbes,  supra.  Smith,  C.  J., 
says:  "Tbe  survey,  and,  we  assume,  the  en- 
try which  it  must  follow,  declare  that  it  is  for 
wharf  purposes,  and  this  is  the  only  nse  for 
which  the  grant  could  issue."   - 

It  is  elementary  learning  that.  In  construing 
a  grant,  every  part  thereof  must  be  given 
effect,  uiOesB  absolutely  inconsistent  with  oth- 
er parts.  Thus,  in  Robinson  v.  Railroad,  59 
Vt.  426,  10  Atl.  622,  l^ndhad  been  conveyed 
for  the  "use  of  a  plank  road."  The  descrip- 
tion of  the  land  was  complete  without  these 
words.  The  court  said:  "This  cause  can  have 
no  force  as  a  description  of  the  premises  con- 
veyed, and  no  force  at  all  unless  as  qualifying 
and  limiting  the  grant  It  is  an  important 
mle  of  construction,  applicable  to  all  written 
Instruments,  that  every  word  and  every  clanse 
shall,  so  far  as  possible,  be  given  some  force 
and  meaning,  and  if,  construing  the  whole 
Instrument  6ne  way,  meaning  is  given  to 
every  word  and  clause,  while,  construing  it 
another  way,  some  portion  of  tbe  language 
used  is  rendered  meaningless,  the  construc- 
tion which  gives  force  and  meaning  to  all  the 
language  used  is,  as  a  rule,  to  prevail.  This 
is  upon  the  presumption  that  the  patty  mak- 
ing the  instrument  did  not  nse  any  language 
except  what  was  necessary  to  make  it  speak 
the  Intention  of  the  parties  thereto.  Again, 
when  it  is  doubtful  what  the  construction 
should  be,  resort  to  the  circumstances  sur- 
rounding the  transaction  may  be  had  to  en- 
able the  reader  to  understand  and  apply  tbe 
language  used.  •  •  •  We  think  this  clause 
was  intended  as  a  limitation  upon  the  grant, 
reducing,  from  a  grant  of  the  fee  to  a  grant  of 
an  easement  for  the  use  of  a  plank  road,  all 
that  tbe  grantee  oared  to  acquire,  and  all 
ttiat  the  grantor  would  be  likely  to  desire 
to  part  with." 

In  Flaten  v.  City  of  Moorhead,  51  Minn. 
518,  53  N.  W.  807,  19  L.  R.  A.  196,  It  was 
held  that  in  a  grant  or  deed  conveying  a  tract 
of  land.  Immediately  following  tbe  descrip- 
tion of  which  were  these  words,  "Said  traet 
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of  land  hereby  conyeyed  to  be  forever  beld 
and  nsed  as  a  public  park,"  upon  the  face  of 
the  Instrument,  the  grantee  municipality  did 
not  acquire  an  absolute  title  to  the  fee  in  the 
premises.  The  court  says:  "It  is  not  incum- 
bent npon  OS  at  this  time  to  determine  the 
precise  nature  of  the  estate  conveyed  by  this 
Instrument,  whether  a  new  easement  was  ac- 
quired by  the  village,  or  an  estate  on  condi- 
tion on  In  trust  But  we  are  obliged  to  con- 
sider the  clause  in  connection  with  the  re- 
mainder of  the  deed,  and  to  give  It  the  effect 
Intended,  If  that  can  be  discovered  and  is 
reconcilable  wltb  the  main  purpose  of  the 
parties." 

This  court  has  held  that  "riparian  rights, 
being  incident  to  land  abutting  on  navigable 
waters,  cannot  be  conveyed  without  a  con- 
veyance of  such  land,  and  such  lands  covered 
by  navigable  waters  are  subject  to  entry  only 
by  the  owner  of  land  abutting  thereon." 
SOmmennon  v.  Robinson,  114  N.  0.  39,  19  S. 
B.  102. 

We  are  of  the  opinion  that  the  grant  to 
Morehead  and  Arendell  of  square  83  operated 
to  give  to  them  an  exclusive  right  or  ease- 
ment therein,  as  riparian  owners  and  pro- 
prietors, to  erect  wharves,  etc.;  that  when 
they  ceased  to  be  the  owners  of  the  land,  by 
conveyance  to  the  Sbepard's  Point  Land  Com- 
pany, such  easement  passed  as  appurtenant 
thereto,  and  that  it  has  passed  by  the  several 
conveyances  of  the  land  as  appurtenant  to 
square  No.  1;  that  such  jeasement  passed  to 
the  defendant  comxiany,  and  the  plaintiff  has 
no  such  title  to  the  soli  under  the  navigable 
water  as  entitles  it  to  maintain  this  action. 

We  are  aware  that  this  opinion  is  in  con- 
flict with  many  cases  cited  from  other  states, 
bnt  we  have  given  them  careful  considera- 
tion, and,  in  the  absence  of  any  controlling 
authority  In  this  state,  we' think  the  conclu- 
sion to  which  we  have  .arrived  is  consistent 
with  the  terms  of  the  grant  and  the  well-set- 
tled policy  of  this  state. 

Xbers  mnit  be  a  new  triaL 


cm  N.  c.  fit) 
BAPTIST  FEMALE   UNIVERSITY  OF 
NORTH  OAROLINA  et  aL 
T.  BORDBN. 

(I^rame  Conrt  of  North  Carolina.    April  28, 
190S.) 

WILlfl-CONSTRIJCTlON— DI88HNT  OP  WIDOW— 
■FFBCT  —  RBMAINDBR  —  ACCELERATION  — 
ALLOTMENT  OF  DOWER— DEMONSTRATIVE 
LBOACIBS— PRIORmr— DEFICIBNCT  OP  PER- 
SONAL PROPERTY— PAYMENT  OP  DEBTS- 
ABATEMENT  OP  LBOACIBS— SUBSCRIPTIONS 
—  CONSIDERATION  —  DEBTS  —  DEVISES  TO 
CREDITOR— ADEMPTION  —  WIDOW'S  ALLOW- 
ANCE—DETERMINATION— DELIVERY  OF  SE- 
CURITIES IN  SPECIE— RIOHTS  OF  LEGATEES. 

1.  Where  testator  devised  to  a  university  and 
thdr  successors  certain  real  estate  described 
after  the  death  of  his  wife,  and  the  wife  dis- 
sented to  the  proTlsioDS  made  for  her  in  the 
wUI  and  elected  to  take  her  distributive  share, 
■nch  electioD  accelerated  the  devise  to  the 
nnlvendty,  and  entitled  it  to  immediate  en- 
ioyinent  of  the  property  devised. 


2.  Where  a  testator  devised  his  mansion 
house  to  Ills  wife  for  life,  and  after  her  death 
to  his  niece,  and  ou  the  widow's  dissent  to  the 
will  such  mansion  house  was  set  oS  to  her 
as  dower,  such  election  and  set-off  did  not  af- 
fect the  right  of  the  niece  to  the  house  on  the 
death  of  the  widow. 

3.  Where  a  testator  devised  to  his  wife  for  , 
life  rents  and  profits  of  certain  real  estate,  re- 
mainder to  another,  and  on  the  widow's  elec- 
tion to  take  her  distribotive  share  of  the  estate 
such  property  was  allotted  to  her  as  a  portion 
of  her  dower,  the  enjoyment  of  the  remainder 
was  thereupon  postponed  until  the  widow's 
death. 

4.  Where  a  widow's  election  to  take  her  dis- 
tributive share  in  her  huslsand's  estate  operated 
to  accelerate  the  time  of  enjoyment  of  certain 
real  estate  devised  to  her  for  life,  remainder  to 
other  devisees,  the  rent  which  accrued  aftM 
testator's  death  passed  with  the  property  from 
which  it  was  d«:ived  to  the  devisees  entitled 
thereto. 

5.  Bequests  to  certain  legatees  of  $4,000  each, 
to  be  paid  by  taming  over  to  the  legatees  any 
of  testator's  stocks,  bonds,  notes,  or  other  evi- 
d^ces  of  debt  at  their  market  value,  and,  if 
those  were  not  suOlcleDt,  the  balance  to  be 
paid  in  mone^,  were  demonstrative  legacies, 
and,  while  subject  to  the  payment  of  debts  and 
the  widow's  distribntive  share  of  the  personal 
estate  on  her  dissent  to  the  will,  they  were  en> 
titled  to  priority  over  general  legacies. 

6.  Where  a  will  showed  no  intention  of  tes- 
tator to  charge  the  payment  of  legacies  ou  real 
estate  devised,  the  legatees  were  not  entitled 
to  compel  a  sale  of  real  estate  to  pay  such 
legacies  on  a  deficiency  of  personal  properdr 
arising  by  reason  of  widow's  dissent  to  the  wiU 
and  election  to  take  her  distributive  share. 

7.  Where  a  testator  bequeathed  legacies  to 
be  paid  from  his  bonds,  stocks,  notes,  and  other 
evidences  of  debt,  and.  if  they  were  inBufiBcient, 
the  balance  to  t>e  paid  in  money,,  and  on  the 
widow's  dissent  to  the  will  there  was  a  de- 
ficiency of  personal  property  after  setting  apart 
the  widow's  share  thereof  to  pay  such  legacies 
and  testator's  debts,  a  contention  that  the  bonds, 
stocks,  and  notes  in  the  hands  of  the  executor 
must  be  applied  to  the  payment  of  such  lega- 
cies, and  that  provision  must  be  made  for  the 
payment  of  debts  from  real  property  of  the 
deceased,  was  unsustaiuable. 

8.  Where  a  testator  directed  that  certain  real 
estate  be  sold,  and  the  proceeds  divided  between 
two  devisees,  such  sale  constituted  a  conversion 
for  the  purposes  of  division  only,  and  did  not 
change  the  character  of  the  property  with  re- 
spect to  its  liability  for  debts  or  legacies. 

9.  Where  a  deficiency  of  personal  property 
to  pay  debts  and  legacies  was  caused  solely 
by  the  widow's  dissent  to  the  will  and  election 
to  take  her  distributive  share,  a  contention 
that  demonstrative  and  specific  legacies  were 
not  intended  to  have  priority  over  general 
legacies,  but-  that  the  loss  should  be  appor- 
tioned ratably  on  all  the  legacies,  could  not  be 
sustained. 

10.  Where  testator's  personal  estate  was  suffi- 
cient for  the  payment  of  his  debts,  a  iiabilit.v 
arising  from  a  contract  between  testator  and 
the  federal  government  relating  to  the  use  of 
certain  of  testator's  real  estate  was  payable 
from  the  personal  estate,  and  not  from  the 
rents  derived  from  such  realty. 

11.  Wbere  testator  subscribed  for  the  purpose 
of  aiding  in  the  payment  of  the  indebtedness 
of  a  university  in  which  he  was  interested,  and 
verbally  authorized  the  president  to  announce 
such  subscription  at  a  public  convention,  where 
others  subscribed,  and  testator's  subscriptiou 
was  announced  in  his  presence,  and  on  faith 
of  such  subscription  the  university  employed 
others  to  solicit  subscriptions  and  incurred  lis- 
bility  for  the  services  performed,  testator's  sub- 
scription was  based  on  a  valid  consideratioa 
and  was  a  valid  claim  against  Us  estate. 
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12.  Where,  about  a  mouth  prior  to  his  death, 
testator  sabscribed  to  the  payment  of  an  in- 
debtedness of  a  university,  which  subscription 
was  payable  at  once,  and  his  will  tended  to  dis- 
close a  general  purpose,  after  providing  for  his 
relatives,  to  divide  his  estate,  after  his  wife's 
death,  between  the  university  and  an  orphan- 
age, devises  made  to  the  university,  to  take  ef- 
fect after  hia  wife's  death,  did  not  constitute 
a  satisfaction  of  the  debt  due  on  the  auliscrip- 
tion. 

IS.  Where  a  widow  dissented  to  the  will,  and 
elected  to  take  her  distributive  share,  her  share 
of  the  personal  estate  should  be  determined  by 
deducting  the  debts  and  ezpeases  of  adminis- 
tration from  the  total  value  of  the  personalty, 
exclusive  of  specific  legacies,  and  paying  to  her 
one-half  of  the  remainder,  less  the  amount  paid 
for  her  year's  support. 

14.  Where  a  widow  disseuted  from  a  will,  and 
elected  to  take  her  distributive  share,  real  es- 
tate devised  to  her  was  subject  to  the  payment 
of  debts  before  real  estate  specifically  devised. 

IB.  Where  the  exigencies  of  an  estate  and  its 
administration  did  not  require  the  sale  of  se- 
curities representing  advantageous  investments, 
the  widow  was  entitled  to  receive  such  securi- 
ties in  specie  in  making  up  her  distributive 
share  of  the  personal  estate  on  her  dissent  to 
the  will. 

Clark,  O.  J^  and  Doaglaa,  J.,  dissenting. 

Appeal  from  Superior  Oonrt,  Wayne  Coun- 
ty;  Robinson,  Judge. 

Submission  of  controversy  between  the 
Baptist  Female  Unlyerslty  of  North  Carolina 
and  others  and  E.  B.  Borden,  aa  executor  of 
the  estate  of  W.  T.  Falrcloth,  deceased,  and 
others.  From  a  decree  settling  the  rights  of 
the  parties,  both  sides  appeal.    Modifled. 

W.  N.  Jones  and  Battle  ft  Mordecal,  tor 
plaintiff.  F.  A.  Daniels,  for  defendant  John 
E.  Woodard  and  W.  T.  Dortch,  for  legatees. 
W.  C.  Munroe,  for  defendant  Faircloth. 

CONNOR,  J.  This  is  a  controversy  sub-- 
mltted  without  action  under  the  Code  by  the 
plaintiffs,  the  Baptist  Female  University  and 
the  Trustees  of  The  Thomasvllle  Baptist  Or- 
phanage and  the  Trustees  of  Wake  Forest 
College  against  B.  B.  Borden,  executor  of  W. 
T.  Falrcloth,  deceased,  and  E.  E.  Faircloth, 
widow  of  said  deceased,  and  other  devisees 
and  legatees  named  In  the  will  of  the  said 
testator,  for  the  purpose  of  obtaining  a  con- 
struction of  the  will  of  the  testator,  and  di- 
rection to  the  executor  In  regard  to  the  ad- 
ministration of  bis  trust. 

The  facts  necessary  to  a  decision  of  the 
case  are: 

(1)  That  W.  T.  Falrcloth  died  In  the  coun- 
ty of  Wayne  on  the  29th  day  of  December, 
1900,  leaving  no  children  or  Issue  of  such, 
leaving,  him  surviving,  his  widow,  E.  E. 
Falrcloth. 

(2)  That  the  defendants  Frank  W.  Falr- 
cloth, Douglas  B.  Faircloth,  Samuel  L.  Fair- 
cloth, and  Callie  Faircloth,  Clara  A.  Lane, 
Susan  E.  Woodard,  Fannie  M.  Falrcloth,  are 
the  nephews  and  nieces  of  the  said  W.  T. 
Falrcloth,  and  are  also  his  heirs  at  law. 

(3)  That  the  said  W.  T.  Falrcloth  left  a 
will,  which  waa  duly  admitted  to  probate, 
and  the  executor  therein  named,  the  defend- 
ant B.  B.  Borden,  duly  qualified. 


(4)  That  since  the  death  of  W.  T.  Falrcloth 
and  the  probate  of  said  will,  bis  widow,  E.  E. 
Falrcloth,  has  duly  filed  her  dissent  thereto, 
and  claims  such  share  of  the  estate  of  her 
htisband  as  she  would  have  been  entitied  to 
If  he  had  died  intestate.  Her  year's  support, 
amounting  to  (2,000,  has  been  duly  allotted 
to  her. 

(5)  In  addition  to  such  dalms,  the  estate 
of  said  testator  is  Indebted  to  her  in  the  sum 
of  $10,342.07,  with  Interest  thereon  from  the 
12th  of  February,  1900,  which  has  been  re- 
duced to  judgment. 

(6)  That  on  or  about  the  Ist  day  of  Decem- 
ber, 1900,  said  testator  made  a  subscription 
of  11,000  to  the  Baptist  Female  TTnlversity 
of  North  Carolina  for  the  purpose  of  aiding 
In  the  payment  of  certain  indebtedness  al- 
ready created,  amounting  to  more  than  $40,- 
000,  of  said  University.  That  said  Univer- 
sity Is  a  school  under  the  control  of  the  Bap- 
tist denomination,  of  which  the  said  testator 
was  a  member.  That  such  subscription  was 
made  or  given  to  Dr.  R.  T.  Vann,  president 
of  said  Institution,  a  part  of  whose  duty  It  is 
to  solicit  subscriptions  for  the  payment  of 
said  debt  The  said  testator  verbally  author- 
ized the  said  Dr.  B.  T.  Yann  to  announce  the 
said  subscription  in  a  public  convention  of 
the  Baptists  of  North  Carolina  at  one  of  Its 
sessions  where  other  amounts  were  subscrib- 
ed by  various  parties,  and  the  same  was  an- 
nounced in  the  presence  of  said  testator. 
That  said  subscription'  was  published  In  the 
public  prints.  That  most  of  the  said  sub- 
scriptions are  paid.  That  the  said  univer- 
sity, being  Indebted  as  aforesaid,  employed 
agents  to  solicit  subscriptions  for  the  pay- 
ment of  said  indebtedness,  and  in  securing 
said  subscriptions  it  incurred  liability  to  said 
agents.  That,  after  said  subscription  was 
made  as  aforesaid,  the  said  testator  executed 
his  will,  which  is  hereto  attached,  and  made 
the  devises  to  the  university  set  out  In  the 
same. 

(7)  That  the  estate  of  the  said  W.  T.  Falr- 
cloth, at  the  time  of  his  death,  was  worth 
about  $70,000,  of  which  about  $30,000  con- 
sisted of  real  estate  and  about  $40,000  of  per- 
sonalty. 

(8)  That  of  the  personal  estate  about  $3,- 
000  was  money  In  bank,  subject  to  check,  and 
the  remainder  of  said  personal  estate  consist- 
ed of  notes,  stocks,  and  bonds,  his  library 
and  household  fomltiure,  the  said  library  and 
household  furniture  not  exceeding  In  value 
$1,000,  and  of  said  stocks  and  bonds  some 
have  market  value  and  others  no  market 
value,  and  some  of  which  are  above  and 
some  below  par. 

(9)  That  the  real  estate  described  In  Item 
7  of  said  will  Is  worth  from  $7,000  to  $8,000, 
the  real  estate  described  in  Item  13  of  said 
will  Is  worth  from  $13,000  to  $17,000,  and 
the  real  estate  described  In  Item  14  of  saK\ 
will  is  worth  from  $6,000  to  $8,000. 

(10)  That  after  the  payment  of  debts,  ex- 
cept the  debt  claimed  by  Mrs.  Falrcloth  and 
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the  expenses  of  administering  the  estate, 
there  trlU  be  In  the  hands  of  the  executor  for 
distribution  under  the  said  wlU  or  as  the  law 
directs  about  $84,000  of  personal  estate. 

(11)  That  there  will  not  be  a  sufficiency  of 
■aid  personal  estate  to  pay  the  legacies  pro- 

'  Tided  for  In  item  6  of  the  will  after  the  pay- 
ment to  Mrs.  £}.  E.  Falrcloth  of  her  dlstrib- 
ntlTe  share  of  the  estate  and  her  claim  of 
»10.342.07. 

(12)  That  after  the  payment  of  the  Share 
of  personal  estate  of  which  Mrs.  Falrcloth 
will  be  entitled  and  her  claim  of  110,342.07 
there  will  not  be  sufficient  to  pay  the  legades 
provided  for  in  item  6  of  the  will,  if  the  value 
of  the  property  In  Item  7  Is  added  to  the  re- 
mainder of  the  personal  estate. 

(13)  That  after  the  payment  of  the  share 
of  the  personal  estate  to  which  Mrs.  E.  B. 
Falrcloth  Is  entitled  and  her  claim  of  $10,- 
342.07  there  wlU  not  be  snfflcient  to  pay  the 
legacies  given  in  Items  1,  2,  S,  4,  5,  6,  10,  and 
11  of  said  will,  It  the  value  of  the  property 
devised  in  Item  7  Is  added  to  the  remainder 
of  the  personal  estate. 

(14)  That  since  the  dc«th  of  said  W.  T. 
Falrcloth,  by  consent,  the  defendant  J.  W. 
Garduer  has  rented  out  the  real  estate,  and 
has  received  rents  and  profits  thereof,  and  he 
now  has  In  hand  of  said  rents  and  profits  the 

Bum  of  $ ,  to  be  disposed  of  as  the  court 

may  direct 

(15)  That  the  dower  of  Mrs.  Falrcloth  has 
been  duly  allotted  to  her,  and  covers  the  fol- 
lowing property  devised  in  said  will:  The 
bouse  and  lot  In  which  the  said  W.  T.  Falr- 
cloth lived  at  the  time  of  his  death,  fronting 
on  George  street,  being  the  lot  referred  to  in 
Item  8,  section  6,  of  the  will  of  said  testator, 
and  also  the  two-story  brick  store  on  Walnut 
street,  mentioned  In  Item  8,  section  2,  of  said 
will. 

(10)  That  the  said  testator  prior  to  his 
death  leased  a  part  of  the  property  mention- 
ed in  Item  7  of  said  will  to  the  United  States 
fovemmient  by  deed  registered  in  the  county 
of  Wayne.  That  since  his  death,  In  accord- 
ance with   said  contract,   liabilities  to   the 

amount  of  f have  been   incurred  for 

equipments  for  free  delivery  in  Goldsboro, 

f for  coal,  I for  water  and  repairs 

upon  property  embraced  in  said  lease. 

The  portions  of  said  will  necessary  to  be 
■et  oat  for  the  purpose  of  disposing  of  this 
cause  are  as  follows: 

In  items  1,  2,  and  3  general  legacies  are 
given  to  persons  therein  named  of  $100  each. 

In  Item  4  the  testator  gives  to  Frank  W. 
Falrcloth  his  watch  and  chain,  and  also  cer- 
tain rtial  estate  situated  In  the  state  of  Vir- 
ginia. 

In  Item  6  be  gives  to  the  Trustees  of  Thom- 
asvUle  Baptist  Orphanage  $1,000  in  money. 

In  Item  6:  "I  give  and  bequeath  absolute- 
ly to  ngr  nephews  and  nieces,  Douglas  B. 
Falrclotb,  Samnel  S.  Falrcloth,  Clara  A. 
Lane  (wife  of  B.  F.  Lane),  Susan  B.  Wood- 
«rd  (wife  of  Clalvbi  Woodard),  Fannie  N. 
44B.B.— 4 


Falrcloth,  Frank  W.  Falrcloth  and  Callle 
Falrcloth  (wife  of  said  Frank  W.  Falrcloth) 
each  $4,000  to  be  paid  by  my  personal  repre- 
sentative to  said  legatees  by  turning  over 
any  of  my  bonds,  stocks,  notes  or  other  evi- 
dences of  debt,  at  their  market  value,  and  If 
these  are  not  sufficient  then  the  balance  of 
said  $4,000  each  to  be  paid  in  money." 

In  Item  7:  "I  give  and  devise  to  my  widow 
B.  B.  Falrcloth  and  her  heirs  my  three  story 
brick  building  in  the  North  East  intersection 
of  John  and  Walnut  streets  in  said  city  and 
the  land  on  which  It  stands,  (called  the  Law 
Building),  also  the  single  story  brick  store 
and  lot  on  the  East  side  of  said  Law  Build- 
ing, including  ten  feet  right-of-way  on  the 
East  side  of  single  story  store,  all  fronting 
on  Walnut  Street.  This  devise  is  in  Ueu  of 
all  moneys  I  received  from  her  properties  in 
Onslow  County,  North  Carolina.  I  also  give 
her  $500  in  cash  in  lieu  of  her  year's  allow- 
ance." 

In  item  8:  "I  loan  and  give  to  my  Wife  E. 
E.  Falrcloth,  daring  her  life,  the  rents,  use, 
profits  and  Incomes  of  the  following  real  es- 
tate In  Wayne  County,  via.: 

"(1)  Two  resident  lots  fronting  on  James 
Street,  lying  between  Walnut  and  Chestnut 
streets. 

"(2)  My  two  story  brick  store,  fronting  on 
Walnut  street  and  lying  in  the  Northwest  In- 
tersection of  John  and  Walnut  streets. 

"(3)  My  two  story  brick  stores  on  the  South 
side  of  and  fronting  on  Walnut  street,  be- 
tween L.  D.  Olddens  and  John  Slaughter's 
stores. 

"(4)  My  Buckhom  plantation  and  farm  on 
the  South  side  of  Neuse  River  In  Wayne 
C!ounty,  on  which  Rigdon  Komegay  and  Ely 
Cobb  now  live  as  tenants.  , 

"(6)  My  house  and  lot  on  which  I  now  re- 
side, fronting  on  George  Street  in  the  City  of 
Goldsboro.  These  rents,  incomes  etc.  men- 
tioned in  this  Item,  I  intend  to  belong  to  my 
said  wife  absolutely  and  to  be  at  her  dis- 
posal absolutely." 

In  Item  9  he  disposes  of  his  household  and 
kitchen  furniture,  which  has  been  allotted  to 
the  widow. 

In  Item  10:  "I  give  and  bequeath  to  the 
Trustees  of  Wake  Forest  College  my  entire 
law  library,  for  the  use  of  the  Law  Depart- 
ment of  said  college." 

In  Item  11:  "I  give  and  bequeath  to  "The 
Trustees  of  the  First  Missionary  Baptist 
Church,'  at  Goldsboro,  and  their  successors. 
one  thousand  dollars  for  the  use  and  benefit 
of  said  church,  as  said  trustees  may  deem 
proper." 

In  item  12:  "After  the  death  of  my  wife 
E.  E.  Falrcloth,  I  give  and  devise  to  my  niece 
Clara  A.  Lane,  (wife  of  B.  F.  Lane)  and  her 
heirs  in  fee  my  house  and  lot  on  which  I 
now  reside,  fronting  on  George  Street  In  said 
city  of  Goldsboro." 

In  item  13:  "After  the  death  of  my  said 
wife,  I  give  and  devise  in  fee  to  the  'Trus- 
tees  of  the  Baptist  Female  University  of 
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Kortb  Carolina'  and  tbelr  successors,  situ- 
ated In  the  city  of  Raldgb,  N.  C,  the  fol- 
lowing real  estate  In  the  city  of  Goldsboro, 
N.  O.  hereinbefore  referred  to,  viz:  my  two 
residence  lots  fronting  on  James  street  be? 
tween  Walnut  and  Chestnut  Streets,  my  two 
story  brick  store  In  the  North  west  Inter- 
section of  John  and  Walnut  Streets,  and  my 
single  story  brick  building  on  the  south  side 
of  and  fronting  on  Walnut  street,  between 
the  stores  of  Ii.  D.  Glddens  and  John  Slaugh- 
ter, to  be  used  for  the  benefit  of  said  Unl- 
yerslty  in  such  manner  as  said  board  of  trus- 
tees may  think  best" 

In  Item  14:  "I  direct  that  after  the  death  of 
my  said  wife,  my  Buckhom  plantation  on  the 
south  side  of  Neuse  River  in  Wayne  Coun- 
ty be  sold  at  public  auction  In  the  court  house 
door  In  Goldsboro,  after  due  advertisement, 
to  the  highest  bidder,  by  my  personal  repre- 
sentative, and  pay  the  net  proceeds  equally 
to  the  trustees  of  the  Baptist  Female  Univer- 
sity o*  North  Carolina  at  Raleigh,  N.  C.  and 
to  the  trustees  of  the  Thomasvllle  Baptist 
Orphanage  at  Thomasvllle,  N.  O.  and  said 
moneys  in  this  item  to  be  used  as  said  board 
of  trustees  may  think  best  for  their  respec- 
tive corporations." 

In  Item  IS:  "After  the  above  provisions 
have  been  served,  I  devise  and  bequeath  any 
residue  of  my  estate,  real,  personal  or  mixed, 
to  my  nephews  and  nieces  hereinbefore  nam- 
ed, to  be  equally  divided  between  them  share 
and  share  alike,  the  children  of  any  one  or 
more  of  said  nephews  and  nieces  who  may 
have  died  to  take  the  share  that  their  parents 
would  take  if  alive." 

The  first  question  presented  upon  the  ap- 
peal for  our  consideration  is  raised  by  the 
contention  of  the  plaintiffs  the  trustees  of 
the  Baptist  Female  University,  that  the  dis- 
sent of  Mrs.  E.  E.  Falrcloth  accelerated  the 
devises  provided  In  Item  13  of  the  will,  and 
that  they  are  now  entitled  to  the  possession 
of  the  property  described  in  said  Item  not  In- 
cluded In  the  dower,  and  to  the  rents  and 
profits  thereon.  Upon  this  question  his  honor 
ruled  against  the  contention  of  the  trustees 
of  the  Baptist  Female  University.  In  this, 
we  think,  there  was  error.  Mrs.  Falrcloth 
having  dissented  from  the  will,  and  claimed 
her  dower  in  the  realty,  and  her  distributive 
share  in  the  personalty,  we  are  of  the  opin- 
io!) that  there  was  an  acceleration  of  the  de- 
vises, the  enjoyment  of  which,  under  the 
will,  was  postponed  at  the  time  of  her  death. 
The  will,  in  so  far  as  provision  was  therein 
made  for  her,  operates  In  the  same  manner, 
as  to  the  time  of  enjoyment  by  those  entitled 
after  her  death,  as  if  she  had  died  prior  to 
her  husband.  In  Adams  v.  Olllesple,  55  N. 
O.  244,  the  testator  gives  to  his  wife  the 
house  and  lot  on  which  he  lived,  to  have  dur- 
ing her  life,  and  "after  her  death"  to  her 
daughter.  The  widow  dissented.  Battle,  J., 
says:  "The  dissent  of  the  widow  has  re- 
moved her  life  estate  from  all  of  the  prop- 
erty given  to  her  by  the  will,  and  which  she 


does  not  take  Independently,  and  the  eflFect 
of  it  is  to  hasten  tbe  enjoyment  of  the  life 
estate  devised  to  her  daughters."  In  Holder- 
by  V.  Walker.  56  N.  C.  46,  the  testator  gave 
his  entire  estate  to  his  wife  for  and  during 
her  natural  life,  and  provided  that  "after  the 
death  of  my  beloved  wife,  I  desire  all  of  the  • 
estate  devised  to  her"  to  go  to  certain  per- 
sons, naming  them.  The  widow  dissented 
Battle,  J.,  again  speaking  for  tbe  court,  says: 
"It  Is  further  admitted  that,  as  the  life  es- 
tate intended  for  the  widow  Is  removed  out 
of  the  way  as  to  all  of  tbe  property  which 
has  not  been  assigned  to  her,  such  property 
Is,  or  will  by  the  consent  of  the  executor  be- 
come, vested  In  possession."  See,  also,  Wil- 
son T.  Stafford,  60  N.  C.  647.  We  find  the 
same  principle  announced  by  other  courts. 
In  Brown  v.  Hunt,  69  Tenn.  (12  Heisk.)  404, 
It  is  held:  'That  wherg  a  particular  estate 
la  devised  to  the  widow  with  limitation  over 
and  the  widow  dissented  to  the  will,  that 
thereupon  the  limitation  over  took  effect  at 
once,  except  so  far  as  affected  by  the  wid- 
ow's right  to  ha  dower  and  disfaributlve 
share."  The  only  case  to  which  our  atten- 
tion has  been  called  which  would  seem  to 
militate  against  this  view  Is  Beddard  v.  Har- 
rington, 124  N.  G.  51,  32  S.  a  377.  In  that 
case  land  was  given  to  the  wife  "for  and 
during  her  natural  life  or  widowhood,"  with 
the  following  provision,  "After  the  death  of 
my  said  wife"  tbe  land  was  given  to  the 
granddaughter  of  the  testator.  In  an  action 
by  the  plaintiff  against  tbe  granddaughter 
the  court  held  that  she  could  not  recover, 
for  that  upon  her  marriage  ber  estate  deter- 
mined. The  court  says:  "The  widow,  hav- 
ing remarried,  cannot  maintain  the  action  to 
recover  possession.  The  devise  to  the  grand- 
daughter, the  defendant,  "after  the  death  of 
my  said  wife,'  cannot  take  effect  until  that 
event,  but  that  cannot  avail  the,  plaintiff, 
who  must  recover  upon  the  strength  of  ber 
own  title,  not  upon  defects  in  that  of  the  de- 
fendant." The  only  question  before  the 
court  was  the  right  of  the  pla^intiff  to  recover 
possession,  and,  as  her  title  had  determined. 
It  was  clear  that  she  could  not  maintain  the 
action.  That  was  the  only  point  decided  In 
this  case.  It  Is  true  that  the  court  stated 
that  until  the  death  of  the  wife  the  devise  to 
the  granddaughter  could  not  take  effect,  and 
tbe  title  to  the  land  until  that  time  vested  In 
the  heirs  at  law.  This  language,  however, 
was  not  necessary  for  the  decision  of  this 
case,  and.  In  so  far  aa  it  conflicts  with  the 
uniform  current  of  authority  as  applied  to 
tbe  facts  in  the  case  before  us,  we  do  not  re- 
gard it  as  binding  upon  tbe  court  In  the  dis- 
position of  this  appeal.  20  Am.  &  Eng.  Enc. 
(Ist  Ed.)  p.  895,  g  5.  This  ruling  does  not 
affect  the  right  of  tbe  remainderman  named 
in  item  12,  as  tbe  dwelling  house  is  given  to 
Mrs.  Falrcloth  for  her  life,  and  at  her  death 
to  Mrs.  Clara  A.  Lane.  It  having  been  al- 
lotted to  her  as  a  portion  of  her  dower,  the 
status  la  not  changed  by  the  dissent    The 
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two-Btot7  brick  store  frontliig  on  Walnut 
street,  mentioned  in  item  8  (2)  having  been 
allotted  to  Mrs.  Falrdotb  as  a  portion  of  her 
dower,  the  enjoyment  ot  it  is  thereby  post- 
poned until  her  death.  The  title  to  the  other 
real  estate  given  to  Mrs.  Falrdoth  in  item 
8  for  life,  and  after  her  death  to  the  trustees 
of  the  Baptist  Female  ITniTersity,  vests  in 
the  troBtees  at  once,  and  they  are  entitled  to 
the  immediate  poesession  thereof.  The  Buck- 
bom  plantation,  given  to  Mrs.  Falrcloth  for 
life  in  item  8  (4),  and  disposed  of  in  item  14, 
must  be  sold  at  once  by  the  executor,  and 
the  proceeds  paid  over  to  the  trustees  of  the 
Baptist  Female  University  and  the  Thomas- 
ville  Baptist  Orphanage,  as  directed  therein. 

The  result  of  this  ruling  in  respect  to  the 
teal  estate  disposes  of  contention  No.  9,  in 
regard  to  the  rents  accruing  from  this  prop- 
erty. The  rent  which  has  accrued  since  the 
death  of  Judge  Falrcloth  passes  with  the 
property,  and  must  be  paid  to  those  to  whom 
the  real  estate  belongs.  This  principle  ap- 
plies also  to  the  rents  accruing  from  the 
Buckhorn  plantation,  directed  to  be  sold. 

His  honor's  ruling  in  regard  to  the  rents  of 
the  property  referred  to  in  items  IS  and  14  is 
levetsed.  Rogers  v.  McKenzie,  65  N.  C.  218. 
This  disposes  of  contentions  Nos.  1,  2,  and  9 
(except  as  to  property  described  in  item  7). 

The  contentions  No.  4,  6,  and  6  of  the 
legateeB  named  in  item  6  of  the  record  may 
be  considered  together.  They  are:  First, 
from  an  Inspection  of  the  whole  will  it  ap- 
pears that  it  was  the  intention  of  the  testator 
that  they  should  have  the  legacies,  and  that 
otber  parts  of  the  will  must  yield,  if  neces- 
sary to  give  effect  to  this  Intention;  second, 
that,  if  necessary  to  pay  the  legacies,  it  Is 
the  duty  ot  the  executor  to  sell  the  real  estate 
devised  In  other  parts  of  the  wUl;  third, 
that  the  bonds,  stocks,  notes,  etc.,  in  the 
hands  of  the  executor  must  be  applied  under 
the  will  to  the  payment  of  their  legacies,  and 
that  provision  must  be  made  for  the  payment 
of  debts  out  of  other  property  of  the  deceased. 
The  will  contains  a  plan  ot  scheme  for  the 
disposition  of  the  testator's  property  entirely 
consistent  and  harmonious  in  all  its  parts. 
There  would  be  no  difficulty  in  executing  the 
provisions  of  the  will  but  for  the  derangement 
of  the  plan  caused  by  the  dissent  of  the 
widow.  The  result  of  this  action  on  her  part, 
followed  by  the  establishment  of  an  indebted- 
ness in  her  favor,  materially  changes  in  many 
respects  and  prevents  the  execution  of  the 
plan  of  the  testator.  We  fully  recognize  the 
well-settled  principle  adopted  by  the  courts 
that  the  will  shall  be  so  construed  that  the 
dissent  of  the  widow  shall  affect  the  dev- 
isees and  legatees  to  as  small  degree  as  pos- 
sible, and  that  the  general  scope  or  plan  of 
distribution  be  carried  out  and  effectuated  so 
far  as  possible.  "The  dissent  may  defeat 
some  of  the  arrangements  made  by  the  will 
and  accelerate  the  time  of  enjoyment  ot  some 
of  the  l^acies  and  devises,  but  it  does  not 
aifect  the  construction  of  the  will."    Fritchard 


on  Wins,  i  776.  We  are  unable  to  see,  from 
an  Inspection  of  the  whole  will,  that  it  was 
the  intention  or  within  the  contemplation  of 
the  testator- that  any  part  of  his  will  would 
fall  to  be  executed,  or  that  upon  his  death 
there  would  be  any  necessity  that  one  part 
should  yield  in  favor  of  another.  It  is  a  hol- 
ograph wUl;  bears  date  December  28,  1900. 
The  death  of  the  testator  occurring  the  next 
day,  being  the  29th  of  the  same  month.  The 
wfli  is  drawn  with  care,  and  Is  free  from 
aniblguity.  The  condition  of  the  estate,  as 
'shown  to  us  by  the  case  agreed,  was  such 
that,  but  for  the  dissent  of  the  widow,  the 
executor  would  have  found  no  difficult  in 
executing  every  provision  thereof.  We  can- 
not, therefore,  imdertake  to  say  what  the 
testator  would  have  done,  or  desired  to  be 
done,  in  the  condition  into  which  his  estate 
has  been  placed  by  the  un^cpected  contingen- 
cy which  has  arisen.  We  must,  by  an  adher- 
ence to  the  rules  and  precedents  laid  down  by 
the  courts,  direct  the  disposition  of  the  estate 
as  near  as  may  be  in  accordance  with  the  di- 
rections of  the  testator  as  set  forth  in  his 
wUl. 

The  legacies  given  his  nephews  and  nieces 
in  item  6  fall  within  the  class  known  as  "de- 
monstrative." Mr.  Jarman,  in  his  work  on 
Wills,  chapter  S23,  in  speaking  of  general  and 
specific  legacies,  says:  "But,  besides  these 
two  classes  of  legacies  already  mentioned, 
there  is  a  third  or  intermediate  class,  where 
there  is  a  separate  or  Independent  gift  to  the 
legatees,  and  then  a  particular  fund  or  estate 
is  pointed  out  as  that  which  Is  to  be  primarily 
liable."  "A  demonstrative  legacy  la  a  be- 
quest of  a  certain  sum  of  money,  stock  or 
other  like,  payable  out  of  a  particular  fund 
or  security.  •  •  •  A  demonstrative  par- 
takes of  the  nature  of  a  general  legacy  by 
bequeathing  a  specific  amount,  and  also  of 
the  nature  of  a  specific  legacy  by  polntUig 
out  the  fund  from  which  payment  is  to  be 
made,  •  but  differs  from  a  specific  legacy 
In  the  particular  that,  if  the  fund  pointed 
out  for  the  payment  of  the  legacy  falls, 
recourse  will  be  had  to  the  general  assets 
of  the  estate."  Crawford  v.  McCarthy,  159 
N,  Y.  515,  64  N.  B.  278.  "Such  a  legacy 
Is  so  far  specific  that  it  will  not  be  liable 
to  abate  with  the  general  legacies  upon  a 
deficiency  of  assets,  except  to  the  extent 
that  It  Is  to  be  treated  as  a  general  legacy 
after  the  application  of  the  fund  designated 
for  Its  payment"  Oelbacb  v.  Sblvely,  67 
Md.  498,  10  Atl.  247.  Of  course,  all  legacies 
are  subject  to  the  payment  of  debts,  and, 
when  the  widow  dissents,  of  her  distributive 
share  of  the  personal  estate.  The  general 
legacies  must  give  way  or  be  postponed  In 
favor  of  specific  and  demonstrative  legacies. 
The  contention  of  the  legatees  In  Item  6  that, 
if  necessary  to  pay  the  legacies,  it  is  the  duty 
of  the  executor  to  compel  the  sale  of  real 
estate,  cannot  be  sustained.  It  is  well  settied 
that,  unless  it  clearly  appears  from  the  will 
that  it  Is  the  inteution  of  the  testator  to 
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charge  fbt  payment  of  debts  upon  his  real 
estate,  the  law  will  not  do  so.  The  person- 
alty must  be  applied  to  the  payment  of  debts, 
and  exhausted,  before  the  realty  can  be  sub- 
jected. Shaw  V.  McBrkle,  56  N.  0. 173.  "The 
personalty  in  the  bands  of  the  executor  or 
administrator,  whether  it  be  speciflcaily  be- 
queathed or  otherwise,  is  first  liable  to  the 
payment  of  debts  unless  specifically  exempt- 
ed; and  the  real  estate  belonging  to  the  d&> 
ceased,  no  matter  -in  what  condition  It  is 
found,  whether  descended  or  devised,  is  not 
liable  until  the  former  is  exhausted."  Knight 
T.  Knight,  69  N.  C.  134;  Graham  T.  Little, 
40  N.  0.  408.  "It  is  safe  to  say  that,  in  the 
absence  of  any  controlling  direction  of  the 
testator  to  the  contrary,  the  personal  estate 
to  primarily  liable  for  the  debts  of  the  de- 
ceased." Pate  T.  OUver,  104  N.  C.  458,  10  S. 
E.  709;  Mahoney  v.  Stewart,  123  N.  C.  106, 
81  S.  E.  3S4.  We  fall  to  find  hi  the  will  any 
Indication  of  a  purpose  to  change  the  order 
Of  liability  fixed  by  the  law,  and  we  afflm 
bte  honor's  ruling  in  that  respect. 
The  sixth  contention  of  the  legatees  was 
overruled  by  his  honor,  and  we  concur  there- 
in. From  the  facts  stated  we  are  unable  to 
see  to  what  other  property  of  the  deceased 
the  legatees  In  this  contention  refer.  After 
the  payment  of  the  debts  and  Mrs.  Fairdoth's 
distributive  share,  which,  as  we  have  seen, 
have  priority  over  the  legacies,  there  will  be 
no  other  personal  property  In  the  hands  of 
the  executor.  In  any  phase  of  the  question, 
we  sustain  his  honor's  ruling. 

The  seventh  contention  of  the  legatees— that 
the  property  devised  in  Item  7,  known  as  the 
"Law  Building,"  and  an  adjoining  lot,  fall 
Into  the  residuum— was  sustained  by  hto  hon- 
or, and  no  exception  made  thereto. 

The  eighth  contention  of  the  legatees— 
that  the  prc^jerty  described  In  item  14  has 
been  converted  by  the  testator  into  personal 
estate,  and  that  they  are  entitled  to  the  pro- 
ceeds thereof  in  order  to  satisfy  their  legacies 
—was  overruled  by  his  honor,  and  we  concur 
therein.  The  direction  to  sell  this  property 
and  divide  the  proceeds  between  the  Thomas- 
yllle  Baptist  Orphanage  and  the  Baptist  Fe- 
male University  does  not  change  its  character 
In  respect  to  its  liability  for  debts  or  legacies. 
Its  conversion  is  for  the  purpose  of  division 
only. 

The  tenth  and  eleventh  contentions  may  be 
considered  together.  His  honor  sustains  the 
tenth  and  overrules  the  eleventh,  and  we  con- 
cur with  him  in  both  rulings.  As  we  have 
seen,  the  general  legacies  given  In  items  1,  2, 
8,  5,  and  11  must  abate  or  must  be  postponed 
until  the  demonstrative  legacies  given  in  item 
6  have  been  paid  In  fnlL 

The  contention  No.  11%-that  It  was  the 
intention  of  the  testator,  as  expressed  In  his 
will,  that  all  legacies  and  devises  should  be 
paid  In  full,  and  that  It  has  become  impossible 
to  carry  ont  this  Intention  by  reason  of  chan- 
ged conditions  since  the  making  of  the  will, 
and  that  a  court  of  equity  will  not  permit  the 


loss  to  fan  npon  any  one  legatee,  but  will  ap- 
portion the  loss  ratably,  and  that  it  was  not 
the  Intention  of  the  testator  to  make  mock 
legacies  to  them— was  overruled  by  his  honor, 
and  we  concur  thereiii.  As  we  have  seen,  it 
was  the  Intention  and  expectation  of  the  tes- 
tator that  all  of  the  legacies  and  devises  given 
and  made  by  him  were  to  be  effectuated. 
What  he  might  have  done  in  anticipation  of 
the  changed  conditions  we  are  not  at  liberty 
to  conjecture.    Hill  v.  Toms,  87  N.  a  492. 

The  twelfth  contention  made  by  the  legatees 
named  in  items  4  and  10  was  snstalned  by  his 
honor,  and  no  exception  made  thereto. 

The  thirteenth  contention— that  the  executor 
should  pay  out  of  the  personal  estate  all  li- 
abilities arising  ont  of  the  contract  with  the 
government  of  the  United  States,  set  out  in 
paragraph  16— was  sustained  by  Us  honor, 
and  the  executor  excepted.  We  concnr  with 
the  ruling  of  his  honor  upon  this  question. 
As  we  have  seen,  rents  follow  the  reversion, 
and  can  only  be  subjected  to  the  payment  of 
debts  when  there  Is  a  failure  of  personalty, 
and  It  becomes  necessary  to  subject  the  land 
The  amount  paid  by  the  executor  for  debts 
accruing  nnder  the  provisions  of  said  contract 
are  the  personal  liabilities  of  the  testator,  ac- 
cruing, It  is  tme,  since  his  death,  but  in  con- 
sequence of  the  contract  made  by  blm  prior 
thereto. 

The  third  contention  by  the  trustees  of  the 
Baptist  Female  University— that  the  subscrip- 
tion of  $1,000  on  the  indebtedness  of  said  Uni- 
versity, set  forth  in  paragraph  6,  is  a  debt 
against  the  estate,  and  the  same  was  not 
adeemed  by  the  devises  in  the  will  of  the 
testator  to  said  university— may  be  considered 
in  connection  with  the  fourteenth  contention 
of  the  legatees  in  Item  6  and  the  executor  that 
the  subscription  of  $1,000  is  without  considera- 
tion, and  does  not  create  a  binding  obligation. 
The  facts  In  regard  to  these  contentions  are 
that  the  testator  made  a  subscription  of  |1,000 
to  the  Baptist  Female  University  of  North 
Carolina  for  the  purpose  of  aiding  in  the  pay- 
ment of  certain  Indebtedness  already  created, 
amounting  to  more  than  $40,000;  that  said 
university  Is  a  school  in  the  control  of  the 
Baptist  denomination,  of  which  the  testator 
was  a  member;  that  such  subscription  was 
made  or  given  to  R.  T.  Vann,  president  of 
said  Institution,  a  part  of  whose  duty  It  Is 
to  solicit  subscriptions  for  the  payment  of  said 
debt;  that  said  testator  verbally  authorized 
said  Vann  to  announce  the  said  subscription  in 
a  public  convention  of  the  Baptists  of  North 
Oarolina,  where  other  amounts  were  sub- 
scribed by  various  parties,  and  the  same  was 
announced  In  the  presence  of  said  testator; 
that  said  subscription  was  published  in  the 
public  prints;  that  most  of  the  said  subscrip- 
tions are  paid;  that  said  university,  being  in- 
debted as  aforesaid,  employed  agents  to  solicit 
subscriptions  for  the  payment  of  said  indebt- 
edness, and  in  securing  said  subscriptions  it 
Incurred  liability  to  said  agents  for  their  com- 
pensation, and  expended  money  in  payment  of 
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said  agents;  that,  after  said  sabscrtptloii  was 
made  as  aforesaid,  the  said  testator  executed 
his  will,  which  is  herewith  attached,  and  made 
the  devises  to  said  university  as  set  out  In 
the  same.  The  decision  of  this  question  is 
dependent  upon  the  solution  of  the  question 
whether  there  be  any  consideration  to  support 
the  promise  to  give  $1,000  to  the  Baptist  Fe- 
male University.  It  la  well  settled  by  a  long 
line  of  ButhorltleB  that  "a  simple  contract  is 
Incapable  of  becoming  the  subject  of  an  action 
unless  suppoeted  by  a  consideration."  Smith 
on  Oontracts,  108.  This  Is  elementary,  and 
needs  no  citation. 

We  find  a  very  satisfactory  definition  of  a 
valuable  consideration  in  the  case  of  Currie  ▼. 
Mlsa,  L.  R.  10  ISxch.  163:  "A  valuable  con- 
sideration, In  the  sense  of  the  law,  may  consist 
either  In  some  right.  Interest,  profit,  or  benefit 
accruing  to  the  one  party,  or  some  forbearance, 
detriment,  loss,  or  responsibility  given,  suf- 
fered, or  undertakeu  by  the  other."  See  Clark 
on  Oontracts,  {  64.  We  find,  from  a  careful 
examination  of  the  numerous  cases  which 
have  been  decided  by  the  courts  of  the  Union, 
a  division  of  opinion.  Among  the  earliest  Is 
the  case  of  Stewart  v.  Trustees  of  Hamilton 
College,  2  Denio,  403.  Chancellor  Walworth 
uses  the  following  language:  "As  a  subscrip- 
tion of  a  single  individual  agreeing  to  make 
a  donation  to  another  individual  or  a  cor- 
poration for  the  benefit  of  the  donee  merely, 
I  should  find  great  difficulty  in  finding  a  valid 
consideration  to  sustain  a  promise  to  give 
without  any  equivalent  therefor,  and  without 
any  binding  agreement  on  the  part  of  the 
donee  to  do  anything  on  his  part  vthlch  would 
be  a  loss  or  Injury  to  him.  •  •  •  There  la 
no  difficulty  in  my  mind  in  finding  a  good  and 
sufficient  consldeiation  to  snpirart  a  subscrip- 
tion of  this  kind  made  by  several  individuals. 
Every  member  of  society  has  an  Interest  in 
supporting  an  institution  of  religion  and  learn- 
ing In  the  community  where  he  resides.  And 
when  he  consents  to  become  a  subscriber,  with 
others,  to  raise  a  fund  for  that  purpose,  the 
real  consideration  for  his  promise  is  the  prom- 
ise which  others  have  already  made,  or  which 
he  expects  them  to  make,  to  contribute  to  the 
same  object.  In  other  words,  the  mutual 
promisee  of  the  several  subscribers  to  con- 
tribute toward  the  fund  to  be  raised  for  the 
specified  object  In  which  all  feel  an  Interest 
are  the  real  consideration  of  the  promise  of 
each.  For  this  purpose,  also,  the  various  sub- 
scriptions to  the  same  paper,  and  for  the 
same  object,  although  In  fact  made  at  differ- 
ent times,  may,  in  legal  contemplation,  be 
considered  as  having  been  made  simultane- 
ously. The  consideration  of  the  promise, 
therefore.  Is  not  any  consideration  of  benefit 
received  by  each  subscriber  from  the  religious 
or  literary  corporation  to  which  the  amount 
of  his  subscription  Is  made  payable,  nor  is  his 
promise  founded  upon  any  consideration  of  In- 
Jury  which  the  payee  has  sustained  or  is  to 
sustain,  or  be  put  to  for  his  benefit,  but  the 
consideration   of   the   promise   of   each   sub- 


scriber Is  the  corresponding  promise  which  is 
made  by  other  subscribers.  Mutual  promises 
have  always  been  held  sulficlent  as  between 
the  parties  to  sustain  the  promise  of  each. 
And  it  has  also  been  the  settled  law  from  the 
time  of  the  decision  in  the  case  of  Dutton  v. 
Poole,  Freem.  471,  In  1678,  down  to  the  pres- 
ent time,  that  a  party  for  whose  benefit  a 
promise  is  made  may  sue  in  assumpsit  upon 
such  promise,  although  the  consideration  there- 
for was  a  consideration  between  the  promisor 
and  a  third  person." 

In  the  case  of  the  Trustees  of  Dartmouth 
College  V.  Woodward,  4  Wheat.  518,  4  L.  Ed. 
628,  Chief  Justice  Marshall,  speaking  of  the 
contributions  to  the  funds  of  that  Institu- 
tion, says:  "These  gifts  were  made,  not. 
Indeed,  to  make  a  profit  to  t&e  donors  or 
their  posterity,  but  for  something.  In  their 
opinion,  of  Inestimable  value,  for  something 
which  they  deemed  a  full  equivalent  for  the 
money  with  which  it  was  purchased.  The 
consideration  for  which  they  stipulated  is 
the  perpetual  ifppllcatlon  of  the  fund  to  its 
object  in  the  mode  prescribed  by  them- 
selves." 

In  Congregational  Society  v.  Perry,  6  N. 
H.  164,  25  Am.  Dec.  455,  it  Is  held:  "Where 
several  agree  to  contribute  to  a  common 
object,  which  they  wish  to  accomplish,  the 
promise  of  each  is  a  good  consideration  for 
the  promise  of  the  others." 

In  Norton  v.  Janvier,  5  Har.  846,  Booth, 
O.  J.,  says:  "The  law  vrtll  not  enforce  a 
mere  gratuitous  or  voluntary  promise,  made 
without  consideration.  But  the  question  is, 
what  Is  a  merely  gratuitous  promise?  If  a 
subscription  be  made  to  a  common  object  on 
condition  that  such  object  is  accomplished, 
or  sufficient  money  be  raised  to  effect  that 
object,  and  that  condition  Is  performed,  an 
obligation  to. pay  would  be  perfect  and  may 
be  enforced  by  a  suit  at  law." 

In  Wayne  &  Ont  Coll.  Inst  v.  Smith,  36 
Barb.  576,  the  court  uses  the  following  lan- 
guage; "I  am  by  no  means  satisfied  that 
in  this  country,  where  all  our  religious,  edu- 
cational, and  charitable  Institutions  are 
founded  by  voluntary  associations  and  de- 
pendent upon  private  liberality,  the  personal 
benefit  to  be  derived  from  the  erection  of  a 
church  edifice  for-  worship  by  himself  and 
family,  or  the  erection  of  an  academy  or 
other  institution  of  learning  in  his  immediate 
neighborhood  for  the  education  of  his  chil- 
dren, are  not  works  Involving  a  sufficiency 
of  private  Interest  to  every  citizen  and  of 
pecuniary  benefit  to  maintain  a  promise  ex- 
pressly and  distinctly  made,  received,  and 
acted  upon  in  the  erection  of  buildings  for 
such  purposes."  It  Is  conceded  by  the  court  ■ 
in  this  case  that  this  view  has  not  been 
adopted  in  most  of  the  cases,  and  we  quote 
it  for  the  purpose  of  showing  the  line  of 
thought  passing  through  the  judicial  mind 
upon  this  question  many  years  ago. 

In  Williams  College  v.  Danforth,  12  Pick. 
541.  Chief  Justice  Shaw,  In  speaking  of  a 
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subscription  made  by  several  to  a  common 
object,  says:  "In  tbls  case  there  Is  an  ex- 
press contract  between  parties  capable  of 
contracting  upon  mutual  stipulations,  each 
having  an  Interest  In  the  stipulations  of  the 
otliers,  and  these  stipulations  being  such  as 
might  be  enforced  by  judlelal  process.  The 
subscription  in  the  first  instance  was  In  the 
nature  of  a  proposal  to  the  college,  by  Its 
terms  not  binding  till  accepted,  and  before 
acceptance  revocable.  But  when  the  college 
accepted  It  they  bound  themselves  to  the 
performance  of  the  conditions.  The  condi- 
tions were  that  they  should  apply  the  money, 
principal  and  interest,  to  the  general  literary, 
scientific,  and  religious  purposes  of  the  In- 
stitution at  Williamston,  In  which  the  de- 
fendant, with  the  other  subscribers,  declared 
that  they  had  an  interest  •  •  •  These 
were,  then,  mutual  and  independent  prom- 
ises, and,  according  to  a  well-known  rule  of 
law,  such  promises  are  mutual  considerations 
for  each  other."  This  action  was  brought 
upon  subscription  paper  signed  by  the  de- 
fendant with  others.  There  were  certain 
conditions  upon  which  the  money  was  to  be 
paid. 

In  Doyle  t.  Olasscock,  24  Tex.  200,  the 
court  says:  "The  case  thus  disclosed  we 
understand  to  be  this:  The  plaintiff  was 
one  of  a  committee  to  raise  money  for  the 
purchase  of  a  site  for  the  lunatic  asylum. 
He  applied  to  the  defendant,  and  received 
his  subscription,  and  on  the  faith  of  it  (or 
the  committee,  of  which  he  was  one)  made 
the  purchase,  and  he  advanced  the  money, 
and  now  calls  oh  the  defendant,  in  consider- 
ation of  the  premises,  to  pay  his  subscrip- 
tion." The  court  held  titat  the  plaintiff 
could  recover. 

In  Maine  Cent.  Inst  ▼.  Haskell,  73  Me. 
140,  Danforth,  J.,  says:  "But  we  are  not 
prepared  to  admit  that  the  subscription  pa- 
per in  this  case  'is  a  bare  naked  promise' 
without  any  consideration  whatever.  It  is 
true,  no  consideration  was  actually  received 
at  the  time  of  signing,  but  one  is  plainly 
implied.  If  not  expressed,  from  the  language 
used.  The  promise  was  of  money  for  a 
specified  purpose  'to  make  up  the  building 
fund  for  said  institution.'  The  promise  was 
made  to  a  dilferent  payee'  by  name,  one  legal- 
ly competent  to  take.  Incorporated  for  the 
express  purpose  of  carrying  out  the  object 
contemplated  in  the  promise,  and  therefore 
amenable  to  law  for  negligence  or  abuse  of 
the  trust  It  is  not  of  course,  binding  upon 
the  promisor  until  accepted  by  the  promisee, 
and  may  up  to  that  time  be  considered  as  a 
revocable  promise.  But,  when  accepted,  and 
much  more  when  the  execution  of  the  trust 
has  been  entered  upon,  where  money  has 
been  expended  In  carrying  out  the  object  con- 
templated. It  becomes  a  complete  contract, 
binding  upon  both  parties;  the  promise  to 
pay  or  at  least  an  implied  promise  to  exe- 
cutev  each  being  a  consideration  for  the  oth- 


In  Amherst  Academy  ▼.  Cowls,  6  Pick 
427,  17  Am.  Dec.  387,  the  court,  after  re- 
viewing the  cases,  says:  "On  this  view  of 
the  cases  which  have  occurred  within  this 
commonwealth  .analogous  in  any  degree  to 
the  case  before  us,  we  do  not  find  that  it 
has  ever  been  decided  that,  when  there  are 
proper  parties  to  the  contract,  and  the  prom- 
isee is  capable  of  carrying  into'  effect  the 
purpose  for  which  the  promise  is  made,  and 
in  fact  amenable  to  law  for  negligence  or 
abuse  of  his  trust  such  a  contract  is  void 
for  want  of  consideration." 

In  Ladles'  Collegiate  Inst  T.  French,  16 
Gray,  196,  Chapman,  J.,  says:  "It  la  held 
that  by  accepting  such  a  subscription,  the 
promisee  on  his  part  agrees  with  the  sub- 
scribers that  he  will  hold  and  appropriate 
the  funds  subscribed  in  conformity  with  the 
terms  and  objects  of  the  subscribers,  and 
these  mutual  and  independent  promises  are 
made  and  constitute  a  legal  and  sufficient 
consideration  for  each  other.  They  are  held 
to  rest  upon  a  well-settled  principle  In  re- 
spect to  concurrent  promises." 

In  Johnson  v.  Wabash  College,  2  Ind.  555, 
on  a  promise  to  pay  a  subscription  of  $50, 
the  court  says:  "The  only  objection  made 
to  the  recovery  on  the  note  is  that  said  note 
was  given  without  consideration.  The  ac- 
complishment of  the  object  in  aid  of  which 
the  money  was  promised  forms  a  good  and 
valid  consideration  for  the  promise  to  pay  it" 
'In  Petty  v.  Trustees  of  the  Church  of 
Christ,  05  Ind.  278,  the  court  says:  "The 
contract  in  a  case  such  as  this  is  a  peculiar 
one.  The  consideration  in  the  contract  is 
not  a  promise  on  the  part  of  the  religious 
corporation  to  build  a  place  of  worship,  for 
no  such  promise  is  averred,  but  the  consid- 
eration is  the  mutual  promises  of  the  re- 
spective subscribers  each  with  the  other." 

In  Peirce  v.  Ruley,  5  Ind.  69,  it  is  said: 
"The  consideration  for  his  promise  la  the 
promise  which  others  have  already  made,  or 
which  be  expects  them  to  make,  to  contribute 
to  the  same  object." 

In  Irwin  r.  Lombard  University  (Ohio)  46 
N.  B.  63,  36  L.  R.  A.  239,  60  Am.  St 
Rep.  727,  the  question  Involved  in  this  ap- 
peal was  presented  for  consideration.  The 
court  said:  "That  a  promise  which  does  not 
secure  a  benefit  to  him  who  makes  it,  or  loss 
or  detriment  to  him  to  whom  it  is  made, 
or  in  any  manner  influence  the  conduct  of 
others,  is  not  enforceable,  is  a  recognized  gen- 
eral rule  of  law.  •  •  •  By  the  desire  of 
Oilpln  many  other  persons  made  donations 
in  money,  and  executed'  obligations  to  the  uni- 
versity of  like  character  to  his,  and  his  prom- 
ise was  an  inducement  to  their  donations  and 
promises.  •  •  •  Whether  the  object  of 
the  promisors  was  to  secure  the  opportunity 
of  educating  their  own  children  under  such 
Infiuences  as  they  desired,  or  more  generally 
to  contribute  to  the  general  welfare  by  in- 
creasing the  facilities  for  higher  education, 
it  has  been  accomplished  by  the  expenditure 
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of  money  and  the  incurring  of  obligations 
in  reliance  upon  tbelr  promises  and  similar 
promises  from  others.  Institutions  of  this 
character  are  incorporated  by  public  author- 
ity for  defined  purposes.  Money  recovered 
by  them  on  promises  of  this  character  can- 
not be  used  for  the  personal  and  private  ends 
of  an  individual,  but  must  be  used  for  the 
purposes  defined.  To  this  use  the  university 
is  restricted  not  only  by  the  law  of  its  be- 
ing, but  as  well  by  the  obligation  arising 
from  Its  acceptance  of  the  promise.  A  prom- 
ise to  give  money  to  one  to  be  used  by  him 
according  to  his  inclination  and  for  his  per- 
sonal ends,  is  prompted  only  by  motive.  But 
a  promise  to  pay  money  to  such  an  Institu- 
tion, to  be  used  for  such  designed  and  public 
purposes,  rests  upon  consideration.  The  gen- 
eral couis^  of  decisions  la  favorable  to  the 
binding  obligation  of  such  promises.  *  •  * 
It  is  not  contemplated  by  the  parties,  nor 
is  It  required  by  the  law,  that  in  cases  of 
this  character  the  institution  shall  have  done 
a  particular  thing  in  reliance  upon  a  particu- 
lar promise.  Not  only  do  the  law  and  the 
parties  contemplate  the  permanency  of  the 
institntlon,  but  all  promisors  understand  that 
the  proceeds  of  their  promises  will  be  min- 
gled with  prior  and  subsequent  donations, 
and  together  constitute  the  financial  support 
of  the  enterprise.  The  cases  must  be  rare, 
indeed,  in  which  such  contributions  or  prom- 
ises would  be  made  if  others  had  not  been 
made  before,  and  rarer  still  in  which  they 
would  be  made  but  for  the  belief  that  others 
will  be  made  afterwardsi  The  requirements 
of  the  law  are  satisfied,  the  objects  of  the 
parties  secured,  and  the  perpetration  of  frauds 
prevented  by  the  conclusion  that  the  consid- 
eration for  the  promise  in  question  is  the 
accomplishment,  through  the  university,  of 
the  purposes  for  which  it  was  incorporated, 
and  in  whose  aid  the  promise  was  made." 
These  ol>8ervatlons  appear  to  be  peculiarly 
appropriate  to  the  consideration  of  the  ques- 
tion presented  in  this  case. 

In  Roche  v.  Roanoke  Seminary,  66  Ind. 
196,  the  Supreme  Ck>urt  held  "that  the  sub- 
scription required  no  further  consideration 
to  support  It  than  the  accomplishment  of  the 
object  in  aid  of  which  the  money  was  prom- 
ised," which  in  that  case,  as  in  this,  was 
to  go  to  the  endowment  fund  of  an  institution 
of  learning. 

"A  bond  payable  after  the  maker's  death 
to  a  college  for  its  endowment,  accepted  by 
the  college,  rests  upon  a  sufficient  considera- 
tion, and  may  be  enforced  after  the  maker's 
deatiL"  Beach  on  Modem  Law  of  Contracts, 
{  170.  That  mutual  promises  constitute  suf- 
ficient consideration  is  well  settled  by  nu- 
metDiis  decisions  in  our  Reports.  In  the  light 
of  the  foregoing  authorities  and  the  principles 
upon  which  they  are  based,  we  are  of  the 
opinion  that  the  promise  made  by  Judge  Fair- 
clotb  to  pay  to  the  trustees  of  the  Baptist 
Female  University  $1,000  is  supported  by  a 
sufficient  consideration,  and  constitutes  a  le- 


gal liability  upon  his  estate.  We  think  that 
this  conclusion  may  be  supported  upon  several 
views  of  the  testimony. 

The  University  is  duly  incorporated,  with 
the  power  to  receive  such  subscriptions.  It 
is  under  the  control  of  the  Baptist  Church, 
of  which  the  testator  was  a  member.  Its 
trustees  bad  appointed  agents  to  solicit  sub- 
scriptions. It  had  incurred  liabilities  for 
their  expenses  and  payment  for  their  serv- 
ices. The  subscription  was  made  to  the  pres- 
ident of  the  university,  and  an  announcement 
thereof  made  In  a  Baptist  convention.  The 
subscription  was  thereby  accepted,  and  by 
its  acceptance  the  university  assumed  the  re- 
Bponsibillty,  duty,  and  obligation  of  applying 
the  money  to  the  purposes  for  which  it  was 
given.  Other  persons  at  said  time  and  place 
made  subscriptions  for  the  same  purpose. 
Announcements  of  each  were  made  In  the 
presence  of  Judge  Falrcloth.  Most  of  these 
subscriptions  were  paid,  and  It  must  be  un- 
derstood, as  a  reasonable  conclusion  from  the 
facts  stated,  that  these  subscriptions  were 
made  at  the  same  time  and  place,  and  there- 
fore operated  as  an  Inducement  for  other  per- 
sons to  make  subscriptions  for  the  same  pur- 
pose, which  were  received  by  the  university, 
and  the  duty  or  trust  thereby  imposed  of  ex- 
pending the  money  for  the  purposes  for  which 
it  was  given  assumed  by  the  officers  of  the 
university.  We  think  that  in  either  of  the 
several  points  of  view  and  In  accordance  with 
the  definition  of  a  valuable  consideration 
hereinbefore  given  the  promise  was  supported 
by  such  consideration.  We  are  not  inadvert- 
ent to  the  fact  that  there  are  a  number  of 
authorities  holding  the  contrary.  We  have 
carefully  examined  the  cases,  and,  in  the  ab- 
sence of  any  controlling  authority  in  this 
court,  we  have  come  to  the  foregoing  conclu- 
sion. 

His  honor  overruled  the  third  contention 
of  the  trustees,  and,  pursuant  thereto,  sus- 
tained the  fourteenth  contention  of  the  lega- 
tees. The  trustees  excepted  to  both  rulings. 
We  think  his  honor  was  in  error.  We  do  not 
think  that  the  devises  made  by  the  testator 
to  the  Baptist  Female  University  operate  as 
an  ademption  of  the  debt  due  the  university. 
While  we  have  not  been  controlled  in  the 
consideration  of  this  question  by  any  sup- 
posed intention  of  the  testator,  we  feel  as- 
sured that  we  have  effectuated  the  purpose 
which  he  had.  It  will  be  observed  that  he 
made  this  subscription  about  one  month  prior 
to  his  death,  and  that  in  his  will  he  gives 
to  the  trustees  of  the  Thomasville  Baptist 
Orphanage  $1,000  in  money.  We  think  that 
we  can  see  a  general  purpose  running  through 
his  mind,  after  providing  for  his  relatives, 
to  divide  his  estate,  after  the  death  of  hia 
wife,  between  these  two  institutions,  one  rep- 
resenting the  great  educational  work  for  girls 
of  his  church,  and  the  other  its  fostering  care 
of  its  orphaned  children.  We  do  not  think 
that  the  devises  made  to  the  Baptist  Female 
University  are  a  satisfaction  of  the  debt  of 
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$1,000.  As  no  date  of  payment  Is  fixed,  It 
was  due  'at  once;  whereas  the  devise  was 
not  to  take  effect  until  the  death  of  Mrs.  Fair- 
cloth.    See  Iredell  on  Executors,  222,  {  7. 

The  fifteenth  contention— that  for  the  pur- 
pose of  ascertaining  the  dlstrlhutlve  share 
of  Mrs.  Falrcloth  the  expenses  of  administra- 
tion and  debts  shall  be  deducted  from  the 
value  of  the  personal  property,  and  that  all 
stocks,  bonds,  etc.,  as  are  specifically  be- 
queathed to  the  legatees  in  item  6,  and  that 
for  the  purpose  of  providing  a  fund  for  the 
payment  of  debts  the  devises  of  real  estate 
and  specific  legacies  shall  contribute  pro  rata 
according  to  their  value— Is  sustained  by  his 
honor,  and  exception  taken  thereto  by  the 
trustees  of  the  Baptist  Female  University 
and  the  tmstees  of  the  ThonmsviUe  Baptist 
Orphanage  and  Wake  Forest  College.  We 
think  that  his  honor  was  in  error.  As  w« 
have  seen,  the  realty  cannot  be  subjected  or 
called  upon  for  the  payment  of  debts  until 
the  personalty  Is  exhausted.  We  think  that 
the  correct  rule  for  the  purpose  of  ascertain- 
ing the  distributive  share  of  Mrs.  Falrcloth 
Is  that  the  debts  and  expenses  of  administra- 
tion shall  be  deducted  from  tbd  total  value 
of  the  personalty,  exclusive  of  the  specific 
legacies,  and  that,  after  deducting  the  same, 
one-half  of  the  remainder  will  be  paid  to 
her  for  her  distributive  share,  the  amount 
paid  her  for  her  year's  support,  of  course, 
first  being  deducted.  Upon  the  facts  stated 
in  the  case  agreed,  this  would  leave  an 
amount  smaller  than  the  legacies  named  In 
Item  6  of  the  will,  and,  of  course,  these  lega- 
cies would  absorb  the  balance  of  the  person- 
alty.   Arrlngton  t.  Dortch,  77  N.  O.  3fi7. 

The  sixteenth  contention— that  the  property 
mentioned  In  item  7  of  the  will  la  primarily 
liable  for  tbe  debts— was  sustained  by  his 
honor.  If  by  this  Is  meant  that  It  is  liable 
to  be  subjected  before  the  realty  specifically 
devised,  we  concur  with  bis  honor;  and  we 
BO  construe  his  ruling  upon  this  contention. 

The  eighteenth  and  nineteenth  contentions 
made  by  Mrs.  Falrcloth  were  sustained  by 
his  honor,  to  which  there  was  no  exception. 

Tbe  twentieth  contention  made  by  Mrs. 
Falrcloth— that  the  Investment  in  North  Caro- 
lina and  Atlantic  &  North  Carolina  Bailroad 
bonds  and  the  shares  In  the  Bank  of  Wayne 
Is  a  wise  and  advantageous  Investment,  and 
should  not  be  disturbed,  and  she  contends 
that  she  is  entitled  to  one-half  thereof  In  spe- 
cie—was sustained  by  his  honor,  and  the  ex- 
ecutor excepts.  We  are  of  the  opinion  that 
tbese  securities  or  Investments  should  not 
be  converted  into  money,  unless  the  exigen- 
cies of  the  estate  demand  it,  and  that  Mrs. 
Falrcloth  is  entitled  to  have  her  share  thereof 
In  specie,  provided  the  executor  does  not  find 
It  necessary  to  sell  them  for  the  purpose  of 
paying  debts.  It  would  seem  from  the  con- 
dition of  the  estate  set  forth  In  the  case 
agreed  that  it  would  not  be  necessary  so  to 
do,  and  we  can  see  no  good  reason  why  Mrs. 
Falrcloth  should  not  have,  as  near  as  may  be. 


one-half  of  these  secnrltleB  tn  specie.  We 
feel  quite  sure  that  the  executor  will  be  able 
and  wlU  he  inclined  to  comply  with  her  wish 
in  regard  to  this  property.  We  would  not 
be  understood  as  saying  that  a  disiributee 
has  a  right  to  demand  Investmjents  of  this 
character  in  specie,  unless  It  Is  manifest  that 
no  necessity  exists  for  converting  the  invest- 
ments into  money.  We  can  appreciate  the 
difficulty  which  will  be  presented  In  dividing 
the  other  one-half  of  these  securities  between 
the  seven  legatees  named  In  item  8,  and  such 
course  will  be  pursued  In  respect  thereto  as 
will  promote  tbe  Interests  of  tbe  legatees. 
We  cannot  perceive  how  the  legatees  named 
In  item  6  can  be  Injured  by  this  ruling,  be- 
cause, If  these  bonds  and  stocks  were  sold, 
Mrs.  Falrcloth  would  receive  <Hie-half  of  tbe 
proceeds. 

His  honor  directed  that,  there  being  a  defi- 
ciency of  the  personal  estate,  after  the  pay- 
ment of  debts,  to  pay  the  legacies  provided 
for  in  item  6,  which  was  caused  by  tbe  op- 
eration of  law  by  reason  of  the  dissent  ot 
Mrs.  Falrcloth;  tbe  court,  being  of  opinion 
that  the  entire  loss  should  not  fall  upon  tbe 
specific  legacies  or  specific  devises,  adjudged 
that  the  said  deficiency  be  apportioned  ratably 
between  the  spedflc  legatees,  including  the 
legatees  named  in  Item  6  and  the  specific  de- 
vises. He  appoints  a  referee  to  ascertain 
the  value  of  the  entire  personal  estate,  etc. 
To  this  portion  of  the  Judgment  the  trustees 
of  the  Baptist  Female  University  and  tbe 
Thomasville  Baptist  Orphanage  excepted. 
For  the  reasons  hereinbefore  given,  we  think 
that  the  Judgment  In  this  respect  is  errone- 
ous. Applying  the  principles  which  we  have 
announced,  the  executor  will  first  ddiver  to 
the  legatees  of  the  specific  legacies,  namely, 
F.  W.  Falrcloth  and  the  trustees  of  Wake 
Forest  College,  tbe  property  specifically  be- 
queathed to  them.  He  will  then  deduct  from 
the  total  value  of  the  personalty  the  debts 
and  charges  of  administration.  One  half  of 
the  remainder  he  will  pay  to  Mrs.  Fairdoth 
for  her  distributive  share;  the  other  half  will 
be  paid  to  the  legatees  named  in  item  6. 
Schouler  on  Executors,  (  490;  Iredell  on  EIx- 
ecutors,  238.  The  executor  will,  if  practica- 
ble, deliver  to  Mrs.  Falrcloth,  as  a  part  of 
her  distributive  share,  one  half  of  the  securi- 
ties hereinbefore  mentioned,  and  the  other 
half  win  be  delivered  to  the  legatees  in  item 
6  of  tbe  will.  Tbe  rents  accruing  from  the 
several  pieces  of  realty  will  be  paid  to  tbe 
devisees  to  whom  the  realty  is  given.  The" 
rents  on  that  i>ortlon  allotted  to  Mrs.  Falr- 
cloth as  her  dower  will  be  paid  to  her.  Tbe 
executor  will  take  from  the  legatees  refund- 
ing bonds  to  indemnify  him  against  any 
claims  which  may  accrue  by  reason  of  tbe 
contract  made  by  his  testator  with  the  United 
States  government  in  regard  to  tbe  Law 
Building. 

This  case  has  presented  a  number  of  ques- 
tions of  which  a  court  of  equity  would  not 
take  Jurisdiction  in  the  exercise  of  its  duty 
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and  power  of  advising  executors  and  trnstees. 
Tayloe  v.  Bond,  46  N.  C.  6;  Cozart  v.  Lyon, 
81  N.  C.  282;  Tyson  v.  Tyson,  100  N.  O.  ?60, 
6  S.  E.  707.  This  being  a  controversy  with- 
out action  under  the  Code,  we  have  found  no 
dl£Bculty  in  taldng  Jurisdiction  and  deciding 
the  Questions  affecting  the  rights  of  devisees 
In  connection  with  advising  tlie  executor  In 
discharge  of  his  trust  The  costs  of  the  ap- 
peal will  be  paid  by  the  executor  out  of  the 
funds  of  the  estate. 

The  judgment  of  bis  honor  is  modliBed  and 
affirmed. 

DODGIiAS,  J.  (dissenting  in  part).  The 
imanimous  decision  of  tlds  court  that  the  be- 
quests In  item  6  of  the  will  are  demonstra- 
tive legadea  leaves  but  little  in  this  case  be- 
yond the  naked  principles  of  law,  which, 
however,  are  too  important  to  be  Ignored. 
It  is  admitted  that  under  the  construction 
ot  the  court  the  bequests  in  items  1,  2,  3,  6, 
and  11  are  utterly  valueless.  Aside  from  the 
bequests  of  $1,000  each  to  the  Thomasvllle 
Baptist  Orphanage,  and  the  First  Missionary 
Baptist  Church  of  Goldsboro,  they  are  lega- 
cies of  nominal  value,  mere  tokens  of  affec- 
tion. Intended  perhaps  to  purchase  some  me- 
mento of  the  testator.  It  seems  a  pity  that 
these  little  gifts  from  a  dying  hand  to  those 
he  loved  and  to  the  church  in  which  he  wor- 
shipped cannot  be  paid.  They  were  as  much 
the  objects  of  his  bounty  as  those  whose 
larger  gifts  have  been  Increased  by  the  de- 
cision of  this  court  by  the  process  of  accelera- 
tion. No  one  can  more  fully  appreciate  the 
benefits  of  education  than  I,  or  more  deeply 
appreciate  the  noble  conduct  of  those  who 
give  or  labor  for  the  elevation  of  others;  but 
these  feelings  have  no  room  in  the  considera- 
tion of  this  matter.  I  am  now  seeking  to 
find  the  intention  of  the  testator  as  expressed 
In  his  will.  It  Is  his  purpose,  and  not  my 
own,  that  I  am  attempting  to  effectuate.  But 
it  Is  said  that  the  dissent  of  the  widow  has 
defeated  the  intent  of  the  testator,  and  that 
we  must  now  construe  his  will  in  accordance 
with  legal  principles  and  judicial  decisions. 
That  is  true,  but  Judicial  decisions  are  mere- 
ly the  declaration  of  legal  principles,  and 
such  principles  are,  with  the  single  exception 
of  the  rule  in  Shelley's  Case,  rules  of  con- 
struction intended  to  ascertain  the  true  In- 
tent of  the  instrument  under  consideration. 
It  is  clear  that  the  testator  intended  his  wid- 
ow to  take  whatever  she  might  get  from  the 
property  mentioned  In  items  7  and  8,  be- 
cause he  said  so  in  plain  words.  This  seems 
to  be  an  appropriation  of  that  property  to 
the  claims  of  the  widow,  and,  while  she  may 
get  more  than  the  testator  Intended,  and  get 
It  In  a  different  way,  I  see  no  reason  why  the 
property  be  himself  pointed  out  should  not 
first  be  exhausted.  He  did  not  intend  that 
the  devises  to  the  college  and  the  orphanage 
should  take  effect  Immediately,  else  he  would 
have  said  so,  and  would  not  have  said  that 
they  abould  be  postponed  to  the  just  claims 


of  his  widow  for  an  adequate  support  durinjc 
her  few  remaining  years.  The  court  cites  the 
cases  of  Adams  t.  Oillesple,  56  N.  O.  244, 
Holderby  v.  Walker,  66  N.  0.  46,  and  Wilson 
V.  Stafford,  60  N.  O.  647.  but  they  do  not 
support  the  general  principle  as  eaunciateA 
by  the  court,  because  they  are  based  npov 
the  particular  facts  In  each  case.  All  of  them 
seek  to  carry  out  the  Intention  of  the  testa- 
tor, as  far  as  possible,  and  in  none  of  theaa 
are  there  conflicting  legacies  which  are  de- 
stroyed by  the  acceleration.  If  a  man  leaves 
his  property  to  his  widow  for  her  life,  with 
remainder  to  his  only  child  for  her  life,  with 
a  further  remainder  In  fee  to  her  children, 
of  course  the  daughter's  estate  is  accelerated 
when  the  widow  dissents,  because  there  is  no 
one  else  to  take  the  property.  If  the  daugh- 
ter did  not  tttke  as  devisee,  she  would  take 
as  heir.  It  is  true  that  this  court  has  said 
in  Adams  v.  Gillespie  that  "the  dissent  of 
the  widow  has  removed  her  life  estate  from 
all  the  property  given  to  her  by  the  will,  and 
which  she  does  not  take  independently  of  It, 
and  the  effect  of  it  is  to  hasten  the  enjoy- 
ment of  the  life  estate  devised  and  bequeath- 
ed to  the  testator's  daughter."  But  the  court 
in  the  same  case  further  says:  "It  is  unnec- 
essary to  decide  whether  Mrs.  Wblttington 
[the  daughter]  takes  the  real  estate  for  her 
life  by  implication  from  the  will,  or  by  de- 
scent, or  being  undisposed  of  by  the  devise. 
It  Is  certain'  that  she.  takes  it  the  one  way 
or  the  other,  because  the  Interest  of  her  chil- 
dren In  it  is  expressly  postponed  until  her 
death."  The  court  further  decides  in  that 
case  that  "in  allotting  the  widow's  share  she 
must  have,  as  a  part  of  it,  balf  the  value  of 
the  girl  Jane,  and,  for  the  purposes  of  a  divi- 
sion, the  girl  must  be  sold."  The  only  ap- 
parent reason  for  this  ruling  Is  that  the  will 
provided  that  the  widow  should  have  balf 
the  value  of  Jane,  and  It  seemed  proper  tbat 
when  the  vrldow  dissented  from  the  will  she 
should  take,  as  part  of  her  distributive  share, 
the  identical  property  bequeathed  to  her  by 
the  will.  What  the  court  really  said  in  Hol- 
derby V.  Walker  was  that:  "It  Is  admitted 
by  the  parties  to  this  contiwversy  that  the 
dissent  of  the  widow  to  the  will  of  her  hus- 
band discharges  the  share  of  his  estate,  which 
she  takes  under  the  law,  from  the  burden 
of  maintaining  and  educating  the  infant  de- 
fendant, Elizabeth  Ellington.  It  Is  admitted 
further  that,  as  the  life  estate  Intended  by 
the  will  for  the  widow  Is  removed  out  of  the 
way  as  to  all  the  property  which  has  not 
been  assigned  to  her,  such  property  has '  or 
will  "by  the  assent  of  the  executor  become 
vested  In  i>oseession";  that  is,  that  upon  the 
facts  of  that  case  there  was  no  contention 
between  the  parties  on  that  point,  and  there- 
fore it  was  not  really  before  the  court.  In 
Beddard  v.  Harrington,  124  N.  0.  51,  32  S.  B. 
377,  In  an  opinion  concurred  In  by  Chief  Jus- 
tice Falrcloth  himself,  this  court  directly  de- 
cided the  question  against  acceleration.  An- 
other interesting  case  is  that  of  Lasaiter  v. 
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Wood,  63  N.  O.  S60,  In  which  the  testator 
speclflcally  devised  his  lands  to  his  eons,  and 
directed  that  bis  danghters  be  paid  $10,000 
each  ont  of  his  estate.  The  war  practically 
destroyed  his  personal  property.  This  court 
held  that,  as  the  paramount  Intent  of  the 
testator  was  the  equality  of  benefit  between 
his  children,  the  pecuniary  legacies  to  the 
daughters  were  "chargeable  upon  the  lands 
deyised  to  the  sons  so  far  as  is  necessary 
to  produce  equality  among  all  the  children  of 
the  testator."  These  principles  may  make 
but  little  difference  In  the  pecuniary  result 
of  this  action,  but  they  are  of  far-reaching 
importance,  and  may  unjustly  affect  other 
cases  In  the  future. 

I  come  now  to  the  last  point  upon  which 
I  dissent.  It  seems  that  this  mere  promise— 
for  I  see  no  element  of  a  contract— to  donate 
11,000  has  been  amply  adeemed  by  a  moat 
generous  legacy,  and  should  not  now  come  in 
as  a  debt  to  destroy  other  legacies  of  equal 
merit,  such  as  that  to  his  home  church.  Pop- 
ular education  Is  one  of  the  noblest  objects 
of  a  Christian  age,  but  a  gift  should  be  the 
deliberate  act  of  the  donor.  To  construe  Into 
a  contract  a  merely  voluntary  promise  made 
upon  the  spur  of  the  moment,  and  perhaps 
under  the  influence  of  religious  fervor,  would, 
In  my  opinion,  be  -subversive  of  the  highest 
principles  of  Jurisprudence  as  well  as  of  pub- 
lic policy.  In  this  case  the  promise  was  clear- 
ly within  the  ability  of  the  testator,  who  was 
a  man  of  clear  and  deliberate  Judgment;  but 
In  other  cases  It  might  not  be,  and  Its  legal 
enforcement  might  be  oppressive  to  the  prom- 
isor, and  unjust  to  a  dependent  family.  My 
views  are  so  clearly  and  strongly  expressed 
by  the  Supreme  Court  of  Massachusetts  in  an 
opinion  delivered  by  Chief  Justice  Gray,  aft- 
erwards on  the  Supreme  Court  of  the  United 
States,  In  Cottage  St  Methodist  Church  v. 
Kendall,  121  Mass.  628,  23  Am.  Rep.  286, 
that  I  will  close  this  opinion  by  the  adoption 
of  Its  language.  Its  numerous  citations  are 
omitted  for  the  sake  of  brevity.  There  are 
numerous  other  decisions  to  the  same  effect, 
but  thl9  is  sufficient  to  express  my  views. 
The  court  says:  "The  performance  of  gratui- 
tous promises  depends  wholly  upon  the  good 
will  which  prompted  them,  and  will  not  be 
enforced  by  law.  The  general  rule  is  that. 
In  order  to  support  an  action,  the  promise 
must  have  been  made  upon  a  legal  considera- ' 
tlon  moving  from  the  promisee  to  the  prom- 
isor. To  constitute  such  consideration,  there 
must  be  either  a  benefit  to  the  maker  of  the 
promise,  or  a  loss,  trouble,  or  inconvenience 
to,  or  a  charge  or  obligation  resting  upon, 
the  party  to  whom  the  promise  is  made.  A 
promise  to  pay  money  to  promote  the  objects 
for  which  a  corporation  Is  established  falls 
within  the  general  rule.  In  every  case  in 
which  this  court  has  sustained  an  action  upon 
a  promise  of  this  description  the  promisee's 
acceptance  of  the  defendant's  promise  was 
•bown  either  by  express  vote  or  contract  as- 
suming  a   liability   or   obligation,    legal    or 


equitable,  or  else  by  some  unequivocal  act 
such  as  advancing  or  expending  money  or 
erecting  a  building  in  accordance  with  the 
terms  of  the  contract,  and  upon  the  faith  of 
the  defendant's  promise.  •  •  •  Where 
one  promises  to  pay  another  a  certain  sum 
of  money  for  doing  a  particular  thing,  wliich 
la  to  be  done  before  the  money  is  paid,  and 
the  promisee  does  the  thing  upon  the  faith 
of  the  promise,  the  promise,  which  was  be- 
fore a  mere  revocable  offer,  thereby  becomes 
a  complete  contract,  upon  a  consideration 
moving  from  the  promisee  to  the  promisor; 
as  in  the  ordinary  case  of  an  offer  of  reward. 
•  •  •  The  suggestion  In  Trustees  of  Church 
&  Congregation  v.  Stetson,  5  Pick.  508,  sub- 
stantially repeated  in  Ives  y.  Sterling,  6  Mete. 
816,  and  in  Watkins  v.  Barnes,  9  Cush.  539, 
that  it  is  a  sufficient  consideration  that  oth- 
era  were  led  to  subscribe  by  the  very  sub- 
scription of  the  defendant,'  was  in  each  case 
but  obiter  dictum,  and  appeare  to  us  to  be 
inconsistent  with  elementary  principles.  Sim- 
ilar promises  of  third  persons  to  the  plain- 
tiff may  be  a  consideration  for  agreements 
between  those  persons  and  the  defendant; ' 
but,  as  they  confer  no  benefit  ujwn  the  de- 
fendant, and  Impose  no  charge  or  obligation 
upon  the  plaintiff,  they .  constitute  no  legal 
consideration  for  the  defendant's  promise  to 
him.  The  facts  in  the  present  case  show  no 
benefit  to  the  defendant,  and  no  vote  or  con- 
tract by  the  plaintiff,  and,  although  it  ap- 
pean  that  the  chapel  was  afterwards  built 
by  the  plaintiff,  it  Is  expressly  stated  in  the 
bill  of  exceptions  that  the  learned  Judge  who 
presided  at  the  trial  did  not  pass  upon  the 
question  of  fact  whether  the  plaintiff  had, 
in  reliance  upon  the  promise  sued  on,  done 
anything  or  incurred  or  assumed  any  liability 
or  obligation.  It  does  not,  therefore,  appear 
that  there  was  any  legal  consideration  upon 
which  this  action  is  brought" 

C£iARB[,  O.  J.,  concurs  In  dissenting  opin- 
ion. 


(6S  S.  C.  23) 
STATE  T.  JOHNSON. 

(Supreme  Court  of  Sooth  Carolina.    April  8, 
1003.)  , 

CRIMINAL  LAW-OBJECTIONS  TO  JHRT— WAIV- 

BR— HOMICIDE^-BVIDE:NCB— BXPBaT 

TESTIMONY— INSTRUCTIONS. 

1.  Objections  to  the  manner  of  drawing  the 
jury,  made  after  verdict,  will  not  be  considered 
unless  accused  was  Injured  thereby. 

2.  Where,  on  a  trial  for  murder,  the  action 
and  flow  of  a  river  was  a  question,  to  ask  the 
witness  wliether,  in  his  personal  experience, 
he  had  ever  witnessed  the  floatiag  of  any  per- 
son or  any  bale  of  cotton  down  the  main  sluice 
of  the  river,  and,  if  so,  whether  it  followed  the 
slnlce,  or  was  blown  off  to  the  Georgia  shore, 
was  not  objectionable,  as  leading. 

3.  The  admission  of  cumulative  evidence  lu 
reply  in  a  criminal  case  is  within  the  discre- 
tion of  the  court 

4.  Evidence  of  a  physician,  based  on  the  ex- 
amination of  a  wound,  is  admissible  u  expert 
testimony. 
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5.  That  the  ]adg&  in  his  charge  to  the  Jniy, 
stated  facts  agreed  on  by  witnegses  for  the 
state  and  for  the  accused,  was  not  error. 

&  Tinder  the  Constitution  of  1868,  forbidding 
the  court  to  charge  the  jury  as  to  matters  of 
fact,  a  statement  of  the  isBues  presented,  and 
all  the  evidence  on  which  the  state  and  the  de- 
fendant relied  to  support  their  respective  posi- 
tions, is  authorized. 

7.  An  instruction  that  circumstantial  evidence 
should  be  received  and  considered  as  other  evi- 
dence is  not  a  charge  on  the  facts. 

8.  The  jury  in  a  criminal  case  must  consider 
expert  evidence  In  the  same  manner  as  other 
evidence,  and  give  it  rach  weight  as.  they  think 
fit 

Appeal  from  General  Sessiona  Circuit  Oonrt 
of  Edgefield  County. 

Tom  JolmBon  was  conTlcted  of  murder, 
and  appeals.    Rerersed. 

Defendant  appeals  on  the  following  excep- 
tions: 

"(1)  Because  hla  honor  the  presiding  Judge 
erred  in  not  arresting  the  judgment  and 
granting  a  new  trial  to  the  defendant  when 
it  appeared  that  the  defendant  was  convict- 
ed by  a  Jury  not  drawn  according  to  law: 
First  The  sheriff  was,  contrary  to  law,  al- 
lowed to  draw  the  names  of  Jurors  from  the 
Jury  box,  and  had  in  his  possession  the  treas- 
urer's key,  and  acted  as  Jury  commissioner 
as  a  substitute  for  the  treasurer;  thus  act- 
ing in  the  capacity  of  Jury  commissioner  and 
sheriff,  who  should  be  present  simply  as  a 
witness.  Second.  The  Jury  commissioners, 
contrary  to  law,  passed  upon  the  competency 
of  tbe  Jiurors,  and  illegally  destroyed  the  bal- 
lots containing  the  names  of  those  Jurors 
deemed  incompetent,  regardless  of  whether 
they  were  exempt  by  law  or  not;  and  his 
honor  ruled  that  the  Jury,  as  drawn,  was  a 
legal  Jury. 

"(2)  Because  his  bonor  erred  in  oyerruling 
defendant's  objection,  and  allowing  T.  Bitt 
to  answer  the  following  question  propounded 
by  the  solicitor:  'Q.  Have  you  seen  any- 
thing much  of  Tom  Johnson  prior  to  the  21st 
of  September  of  this  year?'  Said  question 
being  irrelevant  and  Incompetent 

"(3)  Because  his  honor  erred  in  overruling 
defendant's  objection,  and  allowing  John  R. 
Blackwell  to  answer  the  following  question 
propounded  to  him  by  the  solicitor:  'Q.  The 
day  when  the  body  was  found,  any  white 
people  there?  The  effort  of  the  solicitor  be- 
ing to  show  that  the  white  people  were  more 
Interested  in  connecting  Robert  Park's  death 
with  Tom  Johnson  than  were  the  black  peo- 
ple. 

"(4)  Because  his  honor  erred  In  overruling 
defendant's  objection,  and  allowing  Dan 
Parks  to  answer  'Yes'  or  "No*  to  the  follow- 
ing question;  he  having  answered  same  on 
direct  examination:  'Q.  Tom  Johnson  tes- 
tified that  be  didn't  tell  you  that  your  son 
told  bim  it  was  twenty-five  minutes  after  4, 
and  that  be  bad  a  good  silver  watch  on?' 

"@)  Because  his  honor  erred  in  overruling 
defendant's  objection,  and  allowing  John  R. 

f  IL  Sm  Criminal  Law,  voL  14,  Cent  Dig.  |  lOO. 


Blackwell  to  answer  on  redirect  examination 
question  propounded  by  solicitor:  'Q.  What 
particular  experience  have  you  bad  in  carry- 
ing anything  on  the  water  7" 

"(6)  Becjiuse  his  honor  erred  in  overruling 
defendant's  objection,  and  allowing  L.  G. 
Harmon  to  answer  on  his  redirect  examlua- 
tion  question  propounded  by  solicitor:  'Q. 
Have  you,  in  your  personal  experience,  ever 
witnessed  the  floating  of  any  person  or  any 
bale  of  cotton  down  the  main  sluice  of  that 
river;  and,  if  so,  did  it  follow  the  sluice,  or 
was  it  blown  off  to  tbe  Georgia  side;  and, 
if  you  witnessed  such  an  occurrence,  was 
the  wind  blowing  at  the  time,  or  not  7"  Be- 
cause his  bonor  erred  in  overruling  defend- 
ant's objection,  and  allowing  L.  G.  Harmon 
to  answer  on  the  redirect  examination  ques- 
tion propounded  by  tbe  solicitor— to  say  'that 
he  heard  some  one  holler  in  tbe  river,  and 
saw  the  men;  was  attracted  by  the  holler- 
ing.' 

"(7)  Because  his  honor  the  circuit  Judge 
erred  in  permitting  Dr.  Bell  to  testify  that 
It  would  be  impossible  for  a  body  in  water 
to  have  received  such  a  woimd  as  that  ap- 
pearing on  the  face  of  the  deceased.  Such 
evidence  not  being  expert  evidence,  but  tbe 
opinion  of  a  wltaess  giving  bis  conclusion 
upon  what  were  alleged  to  be  the  facts  in 
the  case  on  trial. 

"(8)  Because  tbe  presiding  Judge  erred  in 
defining  manslaughter  to  the  Jury  as  fol- 
lows: 'Manslaughter  is  the  kllllug  in  sudden 
heat  and  passion,  upon  sufficient  legal  provo- 
cation, and  without  malice.'  A  definition  of 
self-defense,  and  not  manslaughter,  and  that 
definition  the  Judge  repeated  in  his  charge. 

"(9)  Because  his  honor  erred  in  charging 
the  Jury:  The  question  for  you  in  this  case, 
at  the  threshold  of  your  examination,  is,  was 
Robert  Parks,  the  deceased,  murdered,  or  did 
he  come  to  his  death  by  drowning,  or  by 
some  other  accident?'  Thus  taldng  from  the 
Jury  the  right  to  say  what  questions  were 
before  them  to  consider,  and  whether  the 
homicide  was  manslaughter. 

"(10)  Because  his  honor  erred  In  comment- 
ing on  tbe  facts,  contrary  to  article  4,  and 
section  26  of  the  Constitution  of  South  Caro- 
lina, by  stating  to  the  jury:  'There  is  no 
doubt  of  its  being  dead.  There  is  no  doubt 
it  was  found  dead  at  some  point  in  the 
Savannah  river.  There  seems  to  be  no  doubt 
that  Robert  Parks  died,  from  some  cause  or 
other,  in  the  river.'  These  being  facts  for 
the  jury  to  decide,  free  from  the  suggestions 
and  opinion  of  the  presiding  judge. 

"(U)  Because  Ills  honor  erred  in  impress- 
ing on  the  jury  bin  conclusions  upon  the 
facts  and  suggesting  bis  opinion  as  follows: 
'What  are  the  marks?  Are  there  marks  up- 
on the  prominent  i^arts  of  tbe  body?  Are 
there  bruises  upon  those  parts  of  the  body 
that,  as  men  of  common  sense,  you  would 
expect  to  come  from  contact  with  rocks,  or 
where  were  the  marks?  ,If  there  is  evidence 
that  the  worst  bruise  was  breaking  of  the 
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bone  of  tbe  nose  under  the  frontal  bone,  Judg- 
ing by  tbe  roles  of  common  sense,  yon  will 
ask,  was  It  possible  for  the  drowning  body  of 
Robert  Parks  to  have  been  thrown  with  such 
violence  against  a  rock  as  to  break  the  bone 
in  that  particular  place,  and  yet  have  no 
marks  upon  the  other  parts  of  the  person?' 

"(12)  Because  his  honor  erred  in  stating 
his  conclusions  upon  the  evidence  as  follows: 
'For  you  must  .decide,  first  of  all,  whether 
or  not  that  bruise  descrlhed  as  having  broken 
the  bones  of  the  nose,  and  that  mark  or 
bruise  over  the  face  from  the  forehead  down 
to  the  mouth,  whether  they  were  caused  by 
the  body  being  thrown  against  a  rock,  or  was 
It  a  bruise  showing  the  mark  of  a  blow  dealt 
by  the  hand  of  a  murderer.'  Whereas  the 
Jury  should  have  had  the  untrammeled  right 
to  say  whether  there  was  such  an  injury  as 
that  described  by  witnesses  as  being  on  the 
face  of  Robert  Paries. 

"(13)  Because  his  honor  erred  in  suggesting 
to  Oie  Jury  his  opinion  on  tbe  evidence,  and 
making  an  argument  against  the  defendant, 
as  follows:  The  state  introduces  evidence 
of  what  It  alleges  to  be  facts,  from  which  It 
asks  you  to  deduce  the  theory  of  guilt,  and 
which  the  state  alleges  to  be  a  reasonable 
theory.  It  says  to  you,  "We  have  proved  the 
facts,  and  this  fact— a  number  of  facts— we 
ask  you,  as  reasonable  Jurors,  to  say,  'Can 
all  these  facts  be  true,  and  yet  the  prisoner 
be  Innocent?' " ' 

"(14)  Because  his  honor  erred  in  stating  to 
the  Jury  that  circumstantial  evidence  Is  not 
deserving  of  such  denunciation,'  whereas  the 
Jury  should  have  been  left  without  any  sug- 
gestion from  the  presiding  Judge  as  to  the 
weight  to  be  given  circumstantial  evidence. 

"(16)  Because  his  honor  erred  in  indicating 
to  the  Jury  his  opinions  on  the  evidence,  and 
what  weight  they  should  give  to  the  evidence 
in  this  case,  by  that  portion  of  his  charge 
as  follows:  'I  wish  to  caution  you,  however, 
agahist  imagining  that,  because  It  Is  circum- 
stantial evidence,  you  must  not  find  the  pris- 
oner guilty  of  murder.  That  would  be  to  ask 
you  not  to  act  like  reasonable  beings.  If 
you  were  to  carry  that  rule  Into  common, 
everyday  life,  there  would  be  very  little  you 
would  do  or  believe.  In  religion  or  morals, 
or  public  or  private  life.  •  •  •  It  would 
never  do,  gentlemen,  because  some  people 
have  been  burled  alive  when  they  were  sui>- 
posed  to  be  dead,  that  we  should  not  bury 
our  dead  when  we  believe  them  to  be  dead; 
nor  would  It  do  for  a  Jury,  If  it  believed  a 
man  to  be  guilty  of  murder,  to  acquit  that 
man  because  some  other  Jury  may  have  con- 
victed a  man  on  circumstantial  evidence,  be- 
lieving him  to  be  guilty,  and  It  was  discov- 
ered afterwards  that  he  was  not  guilty.' 

"(16)  Because  the  presiding  Judge  erred  in 
misstating  the  facts  and  commenting  on 
them  as  follows:  'Now,  the  state's  theory  Is 
that  Tom  Johnson,  getting  in  that  bateau 
with  Robert  Parks .  to  cross  the  Savannah 
river,  did,  at  some  point  In  the  river  not  long 


after  leaving  the  Carolina  bank,  strike  such 
a  blow  upon  the  face  of  Robert  Parks  as  to 
kUI  him  or  make  him  unconscious,  and  then 
robbed  him  and  threw  him  in  the  river;  that 
his  dead  body  was  found  three  days  after- 
wards, and  upon  the  inquest  such  facts  were 
developed  as  would  Justify  the  arrest  of  Tom 
Johnson,  chargrlng  him  with  murder;  and 
that  he  Is  now  being  tried  by  you,  and  to  be 
found  guilty  by  you  if  you  so  believe.'  No 
witness  swore  that  Tom  Johnson  did,  at  some 
point  in  the  river  not  long  after  leaving 
Carolina  bank,  strike  such  a  blow  upon  the 
face  of  Robert  Parks  as  to  kill  bim  or  make 
him  unconscious,  and  then  robbed  him  and 
threw  him  In  tbe  river. 

"(17)  Because  his  honor  erred  In  Indicating 
to  the  Juiy  his  conclusions  upon  Dr.  Bell's 
evidence,  and  charging  contrary  to  the  Con- 
stitution, as  follows:  'If  Dr.  Bell's  testimony 
be  taken  as  true  on  that  point,  is  it  a  fact 
that  the  wound  must  have  been  inflicted  by 
some  blunt  instrument,  and  not  by  rocks? 
Was  It  the  butt  of  a  gun  or  paddle,  or  any 
other  blunt  instrument.  In  the  hands  of  Tom 
Johnson?' 

"(18)  Because  his  honor  the  presiding  Judge 
erred  In  charging  and  making  tbe  Impression 
on  the  Jury  that  Tom  Johnson  would  be 
guilty  of  murder  tf  he  Inflicted  the  blow  on 
Robert  Parks  after  death,  by  the  following 
charge:  'Was  that  wound  Inflicted  before  or 
after  death?  Of  course,  If  you  come  to  the 
conclusion  that  It  was  a  blow  dpxilt  by  Tom 
Johnson  with  malice  aforethought,  you  will 
not  Inquire  whether  It  was  before  or  after. 
If  that  blow  was  dealt  by  Tom  Johnson.' 

"(10)  Because  his  honor  erred  In  Indicating 
to  the  Jury  what  weight  should  be  given  to 
the  evidence  of  the  respective  doctors  that 
testified  in  the  case,  and  stating  to  the  Jury 
that  they  might  or  might  not  consider  the 
expert  testimony,  as  follows:  'Now,  I  charge 
you  that  all  the  evidence  given  by  all  the 
witnesses  who  testified  to  what  relates  to  the 
case— the  facts  In  the  case— is  binding  upon 
you,  to  be  considered  by  you— you  are  to 
weigh  It;  but  as  to  the  expert  testimony 
given  by  Drs.  Hill  and  Townes,  and  some 
given  by  Dr.  Bell,  when  purely  upon  hypo- 
thetical questions,  and  not  upon  the  facts  of 
this  case,  you  may,  or  not,  consider.  Just  as 
you  feel  the  need  of  It' 

"(20)  Because  his  honor  erred  in  express- 
ing to  the  Jury  his  opinion  of  the  nature  of 
the  evidence  rendered,  as  follows:  'A  great 
deal  of  the  testimony  of  Dr.  Bell  was  not  the 
testimony  of  an  expert,  but  that  of  an  eye- 
witness.' . 

"(21)  Because  his  honor  erred  In  comment- 
ing upon  the  facts  and  misstating  them  to 
the  Jury,  contrary  to  article  4,  i  26,  of  the 
Constitution  of  the  state,  by  charging  tbe 
Jury  as  follows:  "The  state  says  that,  when 
Bob  Parks  got  in  that  bateau  with  Tom 
Johnson,  he  had  a, good  sliver  watch,  and 
when  his  body  was  found  the  watch  was 
gone,  and  that  only  tbe  broken  chain  was 
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tumgiiig  there.'  No  witness  swore  that  Bob- 
ert  Parks  had  a  watch  when  he  got  Into  the 
batean. 

"(22)  Because  his  honor  erred  in  comment- 
ing upon  the  facts  to  the  Jury,  contrary  to 
the  Constitution,  by  charging:  If  it  be  true 
that  Tom  Johnson  called  to  Hitt,  why  did  he 
caU?  Did  he  caU  to  Hltt  for  help  to  help 
to  save  the  drowning  man,  or  did  be  call  aft- 
er the  man  was  drowned?  If  he  waited  un- 
til after  the  man  was  drowned  before'  he 
called  out,  yon  will  ask  why  did  be  wait- 
was  it  because  be  was  confused,  excited,  or 
was  it  because  he  was  guilty  of  the  death? 
If  be  called  to  Hltt'  after  he  was  drowned, 
you  will  ask,  is  tliat  the  conduct  of  an  inno- 
cent man,  or  is  it  the  conduct  of  a  guilty 
man— bow  is  tt  to  be  explained?' 

"(23)  Because  his  honor  erred  in  comment- 
ing on  the  facts,  contrary  to  the  Constitution, 
by  charging  the  jury:  'Yon  are  to  say  wheth- 
er it  indicates  innocence,  or  whether  it  was 
part  of  the  plan  of  Tom  Johnson  to  conceal 
his  crime.' 

"(24)  Because  his  bonor  erred  in  impressing 
on  the  Jury  his  conclusions  upon  the  evidence 
by  charging.  There  is  no  evidence  whatso- 
ever as  to  any  one  having  seen  him  strike 
rocks.' 

"(25)  Because  bis  honor  erred  in  misstating 
ibe  evidence  to  the  Jury  by  charging,  'Ton 
are  to  consider  whether  it  is  a  fact,  or  not, 
that  be  went  several  hundred  yards  up- 
stream through  rapid  water  with  the  bateau;' 
tlieie  being  no  evidence  that  he  did." 

J.  Wm.  Thurmond  and  Croft  &  Tillman, 
for  appellant  Asst  Atty.  Gen.  Ounter,  for 
the  State. 

WOODS,  i,  Tom  Johnson  was  convicted 
of  the  murder  of  Robert  Parks  at  the  Novem- 
ber term,  1894,  of  the  court  of  general  ses- 
sions for  Bdgefleld  county.  Pending  his  ap- 
peal to  tbis  court  he  escaped,  and  the  ap- 
peal was  suspended  nntil  his  recent  capture. 
From  the  record  It  appears  that  the  dead 
body  of  Robert  Partes  was  found  in  the  Sa- 
vannah river,  wltb  marks  of  violence  on  the 
face.  Parks  was  last  seen  with  the  defend- 
ant going  to  the  river  to  cross  in  a  bateau, 
and  the  state  endeavored  to  prove  by  circum- 
stantial evidence  that  the  defendant  inflicted 
the  violence  which  resulted  in  his  death. 
The  defendant  testified  that  Parks  acciden- 
tally fell  from  the  bateau  and  was  drowned, 
and  offered  evidence  for  the  purpose  of  show- 
ing the  wound  was  made  by  the  rapid  cur- 
rent of  the  river  casting  the  body  violently 
against  a  rock.  This  statement  of  the  issue 
is  necessary  to  an  understanding  of  the  ques- 
tion involved  in  the  appeal.  The  trial  in  the 
court  of  general  sessions  proceeded  to  its  end 
without  objection  to  the  Jury,  but  after  a 
verdict  of  conviction  the  defendant  moved 
for  a  new  tria>  on  the  following  grounds: 
"First,  that  the  sheriff  was,  contrary  to  law, 
allowed  to  draw  the  names  of  Jurors  from 


the  Jury  box;  second,  that  the  Jury  commis- 
sioners, contrary  to  law,  passed  upon  the 
comi)etency  of  the  Jurors  as  drawn,  and  ille- 
gally destroyed  the  ballots  containing  the 
names  of  those  Jurors  by  them  deemed  in- 
competent; third,  that  it  appears  from  the 
evidence  that  the  offense,  if  committed  at 
all,  was  beyond  the  Jurisdiction  of  this 
state." 

The  motion  was  refused,  and  appellant,  in 
this  court,  insists  It  should  have  been  granted 
on  the  first  and  second  grounds.  The  act  of 
1871  (Rev.  St  1883,  {  2407)  requires  objec- 
tions of  this  kind  to  be  made  before  the  ver- 
dict unless  the  party  making  them  was  in- 
jured by  the  Irregularity.  There  was  no  effort 
in  this  case  to  prove  injury  resulting  from  the 
irregularity,  nor  was  there  evidence  of  effort 
to  ascertain  before  trial  whether  the  Jury  had 
been  legally  drawn.  The  statute  proceeds  on 
the  principle  that  a  party  shall  not  be  allowed 
to  go  to  trial,  and  take  for  himself  the  pos- 
sibilities of  a  favorable  result,  and,  in  case  of 
disappointment,  have  the  verdict  set  aside 
upon  a  bare  technical  irregularity.  State  v. 
Robertson,  54  8.  C.  158,  31  S.  R  868.  The 
first  exception  is  overruled. 

The  question  asked  by  the  solicitor  of  the 
witness  Hitt  as  to  whether  he  bad  seen  much 
of  defendant  prior  to  September,  1894,  'nas 
merely  preliminary  to  inquiry  as  to  what 
witness  bad  seen  of  him  in  connection  with 
the  death  of  the  deceased,  and  was  clearly 
competent  The  witness  Blackwell  had  testi- 
fied to  the  presence  and  Interest  of  the  white 
people  at  the  Inquest,  and  defendant's  counsel 
objected  to  the  question,  "The  day  when  the 
body  was  found,  any  black  people  there?" 
While  reference  to  distinction  of  color  in 
courts  of  Justice  may  well  be  avoided,  we  do 
not  see  bow  the  answer  to  this  question  could 
possibly  have  prejudiced  the  defendant 

The  solicitor  asked  the  question  of  the  -wit- 
ness Harmon,  who  was  sworn  in  reply: 
"Have  you,  in  your  personal  experience,  ever 
witnessed  the  floating  of  any  person  or  any 
bale  of  cotton  down  the  main  sluice  of  that 
river;  and,  if  so,  did  It  follow  the  sluice,  or 
was  it  blown  off  the  Georgia  side;  and,  if  yon 
witnessed  such  an  occurrence,  was  the  wind 
blowing  at  the  time,  or  not?"  The  appellant 
insists  the  question  should  have  b^n  ruled 
out  because  (1)  If  was  leading;  (2)  the  wit- 
ness was  examined  as  a  water-  expert,  and 
question  should  have  been  put  bypothetically: 
(3)  it  was  Irrelevant;  (4)  it  was  not  in  reply. 
'Xhe  question  was  not  suggestive  of  the  reply, 
but  left  it  to  the  witness  to  state  his  actual 
observation  of  the  effect  of  the  current  and 
wind  on  a  floating  object  at  the  place  where 
the  death  occurred.  It  nas  manifestly  rele- 
vant, because  the  action  of  the  current  of  the 
river  at  this  point  was  one  of  the  most  im- 
portant inquiries  in  the  case.  It  was  com- 
petent, because  the  witness  was  stating  facts 
he  had  observed  in  the  action  of  the  water. 
Harmon  v.  R.  Q>.,  82  S.  a  129,  10  a  E.  877, 
17  Am.  St  Rep.  843.    In  general,  the  adml» 
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Blon  of  cumulative  evidence  In  reply  la  within 
the  discretion  of  the  circuit  judge.  State  t. 
Sims,  16  S.  a  495;  Caldwell  v.  Wilson,  2 
Spear,  75. 

Dr.  Bell,  who  made  the  examination  of  the 
wounds  of  deceased  after  death,  testified  that 
they  could  not  have  been  made  by  the  face 
strilxing  against  racks  in  the  water  after  death, 
and  that,  If  the  water  was  10  to  15  feet  deep, 
it  was  not  reasonable  to  suppose  they  could 
have  been  made  by  deceased  falling  or  being 
thrown  from  the  boat  and  strlliing  the  rocks. 
AU  this,  it  wlU  be  observed,  was  based  on 
bis  examination  of  the  wound,  and  his  knowl- 
edge of  the  action  of  water,  and  it  was  clearly 
competent  evidence.  State  v.  Merriman,  34 
S.  C.  86,  12  S.  E.  619.  Besides,  no  objection 
was  made  to  Its  admission.  The  2d,  Sd,  4th, 
5tb,  6th,  and  7th  exceptions,  relating  to  the 
admission  of  testimony,  are  therefore  over- 
ruled. 

The  appellant,  In  his  ninth  exception,  as- 
signs error  to  the  circuit  Judge  in  saying  to  the 
Jury,  "Then,  gentlemen,  the  question  for  yon 
In  this  case,  at  the  threshold  of  your  examina- 
tion, iB,  was  Robert  Parks,  the  deceased,  mur- 
dered, or  did  he  come  to  bis  death  by  drown- 
ing, or  some  other  accident?"  Thus,  as  ap- 
pellant Insists,  taking  from, the  jury  the  con- 
sideration of  manslaughter.  At  the  beginning 
of  the  charge,  manslaughter  had  been  merely 
spoken  of  and  defined  in  general  terms.  The 
counsel  for  the  defendant  agreed,  in  response 
to  an  inquiry  from  the  presiding  judge,  that 
further  discussion  of  manslaughter  and  self- 
defense  was  unnecessary.  This  left  the  pre- 
siding judge  under  the  Inference  that  counsel 
had  agreed  there  was  no  evidence  upon  any 
issue  except  murder  and  accidental  death.  If 
there  was  any  error  in  this  regard,  however, 
or  in  the  definition  of  manslaughter  as  "kill- 
ing In  sudden  heat  and  passion,  upon  su£3clent 
legal  provocation,  and  without  malice,"  it 
was  corrected  when  the  following  instruction 
was  given  to  the  jury  on  the  subject,  which 
it  requires  no  argument  to  show  was  very  fa- 
vorable to  defendant:  "Mr.  Foreman,  some- 
thing has  been  said  about  manslaughter.  If 
you  come  to  the  conclusion  that  Bob  Parka 
came  to  bis  death  at  the  hands  of  Tom  John- 
son, the  deed  having  been  done  with  a  mur- 
derona  intent,  wltli  malice  aforethought,  but 
in  sudden  heat  and  passion,  upon  sufQcient 
legal  provocation,  then,  of  course,  if  you  take 
that  view  of  the  testimony,  you  will  find  him 
guilty  of  manslaughter."  The  eighth  and 
ninth  exceptions  cannot  be  sustained.     ' 

The  tenth  exception  must  fall,  because  the 
defendant  himself  had  testified  to  the  death 
of  Robert  Parks,  and  that  his  dead  body  had 
been  In  the  river.  There  was  therefore  no  is- 
sue as  to  these  matters,  and  the  circuit  judge 
had  a  right  to  make  this  statement  as  one 
upon  which  the  witnesses  agreed. 

We  do  not  think  the  portions  of  the  charge 
referred  to  in  the  11th,  12th,  13th,  16th,  17th, 
20th,  21st,  22d,  23d,  and  24th  exceptions 
were  In  violation  of  the  provision  of  the  Con- 


stitution of  1868  forbidding  the  circuit  judge 
to  charge  the  jury  in  respect  to  matters  of 
fact,  as  that  provision  has  been  construed 
by  this  court  The  presiding  judge  did  make 
a  very  lucid  statement  of  the  Issues  present- 
ed, and  of  the  evidence  upon  which  the  state 
and  the  defendant  relied  to  support  tbeit 
respective  positions.  '  But  it  is  well  estab- 
lished by  authority  that  this  is  not  a  viola- 
tion of  the  constitutional  provisions.  Among 
the  many  cases  on  the  subject,  we  refer  to 
State  V.  White,  15  S.  C.  392,  State  v.  Glover, 
27  S.  C.  607,  4  S.  B.  564,  and  State  v.  Atkin- 
son, 38  S.  C.  101,  11  S.  E.  693,  as  laying 
down  the  rule  under  which  this  case  falls. 
In  the  case  last  cited,  the  evidence  was  col- 
lated and  the  issues  stated  more  distinctly 
than  in  this  case. 

The  charge  on  circumstantial  evidence  was 
a  charge  on  the  law  of  the  case.  It  was 
nothing  more  than  an  Instruction  that  ch:- 
cumstantlal  evidence  was  to  be  weighed  as 
other  evidence,  and  acted  on  when  It  pro- 
duced conviction,  and  that  to  refuse  to  act 
upon  It  when  it  did  produce  conviction  would 
be  unreasonable.  The  jury  was  expressly 
told  that  circumstantial  evidence,  to  warrant 
conviction,  must  be  so  strong  as  to  exclude 
every  other  conclusion  than  the  guilt  of  the 
accused.  The  fourteenth  and  fifteenth  ex- 
ceptions are  overruled.. 

In  the  eighteenth  exception,  appellant's 
counsel  submits  that  the  court  should  inter- 
pret a  portion  of  the  charge  as  an  instruction 
that.  If  the  blow  was  Infilcted  on  the  body 
of  Parks  by  defendant  after  death,  it  would 
be  murder.  Since  stress  Is  laid  on  this  point, 
we  quote  the  portion  of  the  charge  referred 
to:  "If  Dr.  Bell's  testimony  be  taken  as 
true  on  tliat  point,  it  is  a  fact  that  the 
wound  must  have  been  inflicted  by  some 
blunt  instrument,  and  not  by  rocks.  Was  it 
the  butt  of  a  gun  or  paddle,  or  any  other 
blunt  instnunent,  in  the  hands  of  Tom  John- 
son. Was  that  wound  inflicted  before  or 
after  death?  Of  course,  if  you  come  to  the 
conclusion  that  it  was  a  blow  dealt  by  Tom 
Johnson  with  malice  aforethought,  you  will 
not  inquire  whether  it  was  dealt  before  or 
after,  if  that  blow  was  dealt  by  Tom  John- 
son. If  you  are  satisfied  that  such  was  tbe 
case,  by  the  evidence  before  you,  even  though 
it  may  not  have  killed  bim  at  the  time,  but 
stunned  him,  rendering  him  unable,  when 
thrown  in  the  water,  to  successfully  struggle 
for  his  life,  being  unconscious,  then  you  will 
have  to  find  him  guilty  of  murder."  Inac- 
curacies of  language  will  occur,  especially 
in  oral  charges,  in  spite  of  the  utmost  care; 
but  it  is  manifest  that  the  jury,  as  reason- 
able men,  could  not  have  received  from  thia 
language  the  Impression  that  it  would  be 
murder  to  strike  a  dead  body. 

The  twenty-fifth  exception  cannot  be  sus- 
tained. There  was  evidence  from  the  wit- 
ness Hltt  that  when  he  went  to  get  his  boat 
from  deceased,  who  bad  borrowed  it,  he 
walked  some  distance  np  the  river  before  he 
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discovered  defendant  on  the  other  side  with 
tbe  boat.  The  state  took  the  position  this 
eTldence  tended  to  show  tbe  defendant  was 
not  80  maimed— as  tbe  defense  Insisted  be 
was— that  he  would  not  probably  be  able  to 
Btrlke  his  companion  In  the  boat  a  fatal  or 
stunning  blow.  The  presiding  Judge  proper^ 
ly  submitted  this  as  an  inqnlry  for  the  jury. 
The  nineteenth  exception  relates  to  tbe 
charge  of  the  circuit  Judge  on  the  consider- 
ation to  be  given  by  the  jury  to  expert  tes- 
timony. On  this  subject  the  presiding  Judge 
kald:  "In  addition  to  circumstantial  evl- 
dence,  you  have  a  good  deal  of  expert  tes- 
timony; that  is  to  say,  testimony  by  wit- 
nesses not  as  to  facts  in  the  case,  but  as  to 
scientific  theories  and  facts.  Now,  I  charge 
yon  that  all  the  evidence  given  by  all  the 
witnesses  who  testified  to  what  relates  to  tbe 
case— the  facts  In  the  case— Is  binding  upon 
you,  to  be  considered  by  you;  you  are  to 
weigh  it;  but  as  to  tbe.  expert  testimony 
given  by  Drs.  Hill  and  Townes,  and  some 
given  by  Dr.  Bell,  when  purely  upon  hypo- 
thetical questions,  and  not  upon  the  facts  of 
this  case,  you  may,  or  not,  consider,  Just  as 
you  feel  tbe  need  of  it  Expert  witnesses 
are  allowed  to  be  examined,  not  on  tbe  facts 
of  the  case,  to  throw  Ilgbt  on  the  facts  of 
tbe  case,  if  the  Jury  desire  light  thrown  on 
the  facts.  If  you  have  any  difficulty  as  to 
the  nature  of  the  wound,  whether  it  was  a 
murderous  blow  or  accidental  bruise,  then 
you  may  or  may  not  call  to  your  recollection 
what  the  doctors  stated  about  such  wonnds 
—not  about  that  wound,  but  about  such 
wonnds.  A  great  deal  of  the  testimony  of 
Dr.  Bell  was  not  the  testimony  of  an  expert, 
but  that  of  an  eyewitness,  having  seen  tbe 
wound  and  examined  it  So  much  of  his 
testimony  as  is  on  the  facts  of  the  case,  you 
mnst  consider.  -I  hope  yon  understand,  Mr. 
Foreman  and  gentlemen,  what  I  mean.  Pure- 
ly expert,  experimental,  technical,  theoretical 
testimony,  may  or  may  not  be  considered  by 
-  you.  Just  as  yon  feel  or  do  not  feel  the  need 
of  It"  This  clearly  meant  that  the  Jury 
was  at  liberty  to  come  to  a  conclusion  as  to 
the  guilt  or  Innocence  of  the  accused,  and 
find  a  verdict,  without  giving  any  considera- 
tion to  tbe  expert  testimony.  Tbe  record 
shows  the  defense  relied  to  a  great  extent  on 
tbe  expert  testimony  of  Dr.  Hill  to  support 
tbe  statement  of  defendant  that  deceased 
was  drowned.  It  was  therefore  of  vital  in- 
terest to  him  that  tbe  force  of  this  evidence 
should  not  be  impaired.  He  was  entitled  to 
have  it  considered  by  the  Jury  Just  as  other 
evidence.  As  tbe  charge  warranted  tbe  Jury 
In  finding  a  verdict  on  tbe  direct  evidence, 
without  any  consideration  to  the  expert  evi- 
dence, it  was  clearly  erroneous.  After  ex- 
pert testimony  Is  admitted  by  the  court.  It  Is 
to  be  considered  by  tbe  Jury  Just  as  other 
evidence,  and  given  such  weight  as,  in  the 
opinion  of  tbe  Jury,  It  should  receive.  Thomp- 
son V.  Ish,  99  Mo.  160,  12  S.  W.  610,  17  Am. 
St  Rep.  552;  By.  Co.  v.  Whitehead,  71  Miss. 


451,  15  South.  890;  People  r.  Seaman,  107 
Mich.  348,  65  N.  W.  203,  61  Am.  St  Rep. 
326;  Isenhonr  v.  State,  157  Ind.  517,  62  N. 
E.  40,  87  Am.  St  Rep.  228;  H.  Co.  v.  Thul, 
82  Kan.  255,  4  Pac.  352,  49  Am.  Rep.  484. 

The  Judgment  of  this  court  Is  that  tbe 
Judgment  of  tbe  circuit  court  be  reversed, 
and  a  new  trial  ordered. 

(66  S.  C.  668) 
SCARBOROUGH  v.  BASKIN  et  at 
(Supreme  Court  of  South  Carolina.    April  7, 
1903.) 

WILLS-COMPBTKNCY    OF    TESTATOR— 
EVIDENCE. 

1.  A  witness  who  has  known  testator  for  30 
years,  has  often  talked  with  him,  has  done  bosi- 
ness  with  him,  and  has  been  at  his  house  fre- 
queutly,  can  testify  as  to  his  mental  capacity. 

2.  Evidence  that  a  testator  rambled  in  his 
talk,  and  that  he  often  went  to  sleep  In  the 
rain  beside  a  stamp,  went  fishing  and  bunting 
without  any  results,  could  not  at  all  times  count 
hia  money  correctly,  whipped  his  son  in  bed, 
and  thought  his  wife  was  crazy,  ia  insafflcieut 
to  show  testamentary  incapacity. 

8.  Where  a  contestant  seeks  to  set  aside  a 
will,  he  must  show  that  the  ill-feeling  which 
he  claims  was  the  basis  of  bis  exclusion  from 
any  benefit  under  the  will  was  groundless,  so 
far  as  testator  was  concerned. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   Dantzler,  Judge. 

Proceedings  by  Orlando  O.  Scarborough 
against  Fannie  A.  Baskin  and  others  to  prove 
a  will.  From  the  decree,  defendants  appeal. 
Affirmed. 

A.  B.  Stuckey,  Cooper  &  Fraser,  and  B. 
Frank  Kelley,  for  appellants.  Purdy  & 
Reynolds  and  Haynswortb  &  Haynswortta, 
for  respondent 

POPE,  C.  J.  Tbe  contest  here  Is  over  the 
testamentary  capacity  of  Thomas  Baskin,  de- 
ceased. Testator's  will  was  executed  20th 
February,  1899.  His  death  occurred  In  July, 
1900.  By  the  terms  of  tbe  will,  tbe  testator 
gave  his  property  to  Orlando  C.  Scarborough 
and  Dr.  B.  E.  Dennis,  'in  trust  to  collect  and 
bold  the  rents,  income.  Issues  and  profits  of 
tbe  same  annually  and  after  paying  the  taxes 
thereon  and  any  necessary  repairs  thereto, 
then  to  pay  over,  annually  unto  my  wife, 
Fannie  S.  Baskin,  one*balf  of  tbe  net  residue 
thereof,  for  and  during  her  natural  life  or 
widowhood  and  no  longer,  and  that  they  then 
do  apply  tbe  other  half  thereof  to  the  educa- 
tion, maintenance  and  support  of  my  son,  John 
S.  B.  Baskin.  Second.  Immediately  upon  tbe 
death  or  remarriage  of  my  said  wife,  I  give, 
devise  and  bequeath  my  entire  estate  to  my 
said  son.  John  S.  B.  Baskin,  for  and  during 
the  term  of  bis  natural  life  and  no  longer, 
and  upon  his  death  leaving  Issue,  then  I  give 
and  devise  the  same  to  such  Issue  In  the 
proportions  they  would  take  under  the  stat- 
utes of  said  state  for  tbe  distribution  of  in- 
testates' estates.  But  in  the  event  that  my 
said  <'on  should  die  leaving  no  issue  alive, 
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then  I  direct  tbat  my  said  estate  be  equally 
divided  amongst  tbe  children  of  my  friends, 
Dr.  R.  E.  Dennis  and  O.-  C.  Scarborough,  per 
stirpes  and  i^ot  per  capita."  The  contest 
over  the  testamentary  capacity  of  Thomas 
B.  Baskln,  deceased,  came  on  to  be  heard  be- 
fore Thomas  V.  Walsh,  Esq.,  as  probate 
Judge  of  Sumter  county.  The  grandchildren 
of  said  Thomas  Baskin,  deceased,  were  the 
only  contestants.  Much  testimony  was  taken 
by  each  side  to  the  controversy.  The  judge 
of  probate  by  bis  decree  sustained  the  wUI. 
An  appeal  was  taken  to  the  circuit  court, 
which  came  on  to  be  heard  by  his  honor 
Charles  6.  Dantzler,  as  presiding  Judge.  He 
also  sustained  the  will.  His  decree  was  an 
able  one.    Its  text  was  as  follows: 

"This  case  came  before  me,  during  the  ses- 
sion of  the  court  of  common  pleas  for  Sumter 
county,  on  appeal  from  the  decree  of  the 
probate  Judge  of  tbat  county,  pronouncing  In 
favor  of  the  validity  of  the  will  of  Thomas 
Baskln,  deceased.  All  issues  were  submitted 
to  me  by  counsel  in  open  court,  a  trial  of 
questions  of  fact  by  a  jury  having  been 
waived.  The  follovrlng  are  the  grounds  of 
appeal:  '(1)  Because  his  honor  the  judge  of 
probate  erred  in  allowing  the  witnesses  W. 
K.  Crosswell,  L.  M.  Crosswell,  Joseph  E. 
Wilson,  and  J.  F.  Woodward,  over  respond- 
ent's objection,  to  give  their  opinion  as  to  the 
mental  capacity  of  the  said  Thomas  Baskln, 
without  showing  that  they  were  experts,  or 
i-equlrlng  them  to  state  the  specific  facts  up- 
on which  said  opinions  were  based.  (2)  Be- 
cause his  honor  the  Judge  of  probate  erred  in 
holding,  that  the  said  proposed  will  was 
valid,  and  that  at  the  time  of  making  the 
Same  the  said  Thomas  Baskln  was  of  sound 
and  disposing  mind,  memory, '  and  under- 
standing, whereas  it  Is  respectfully  submitted 
that  the  preponderance  of  the  evidence  show- 
ed that  the  said  Thomas  Baskln  had  been, 
and  vras  at  the  time  of  the  making  of  said 
will,  of  unsound  mind,  and  that  said  will  was 
the  creation  of  the  disorder  with  which  his 
mind  was  affected.' 

"I  heard  counsel  aa  fnlly  as  they  desired  to 
be  heard,  both  orally  and  on  written  argu- 
ments submitted  to  me.  Their  arguments 
were  able  and  well  presented.  Counsel  for 
appellauts.  In  their  arguments  before  me. 
stated  that  they  did  not  contend  tbat  Thomas 
Baskln,  the  alleged  testator,  was  Insane  gen- 
erally, but  argued  that  be  was  partially  in- 
sane; that  such  partial  insanity  was  exhibited 
by  his  dislike  to  his  grandchildren,  the  appel- 
lants herein;  that  such  dislike  was  an  insane 
delusion,  and  that,  laboring  under  such  insane 
delusion,  he  disinherited  them;  that  the  will 
was  the  direct  offspring  of  such  Insane  delu- 
sion, and  should  therefore  be  declared  void. 
Counsel  for  the  will  contended  that,  'at  most, 
nothing  beyond  some  eccentricities  have  been 
sho'Vfn,  and  that  In  no  case  have  these  eccen- 
tricities amounted  to  a  deprivation  of  the  rea- 
son or  understanding  of  the  testator'.-,  that  In 
the  case  at  bar  the  contestants  have  aot  only 


conceded  that  there  was  no  general  insanity, 
but  have  failed  to  show  want  of  capacity  of 
the  said  Thomas  Baskln  at  the  time  of  the 
execution  of  the  will.  And  it  Is  urged,  there- 
fore, that  the  decree  of  the  Judge  of  probate, 
pronouncing  In  favor  of  the  validity  of  the 
will,  should  be  affirmed.  In  support  of  their 
contention,  contestants  rely  upon  the  will  it- 
self, and  upon  the  testimony  adduced  by  them 
of  the  following  named  witnesses:  Messrs. 
Hartwell  Orosswell,  T.  M.  Muldrow,  E.  C.  Mc- 
Coy, J.  O.  Durant,  and  Mrs.  F.  S.  Baskln.  The 
portion  of  that  testimony  relating  to  the  con- 
duct and  declarations  of  the  testator,  from 
which,  in  connection  with  the  will,  contest- 
ants conclude  that  he  was  Incapable  of  dis- 
posing of  his  property.  Is,  substantially  and 
briefly,  as  follows:  That  In  the  latter  years 
of  his  life  Thomas  Baskln  was  a  very  peculiar 
man — so  peculiar  that,  in  the  opinion  of  some 
of  the  witnesses  for  contestants,  he  was  crazy, 
and  Incapable  of  disposing  of  his  property. 
That  his  mind  'would  come  and  go.'  That 
sometimes  he  wonld  speak  kindly  of  his  grand- 
children, the  appellants  herein,  and  that  at 
other  times,  when  in  his  spells  or  tantrums, 
he  would  not.  Instances  of  his  peculiarities 
sre  stated  to  have  been:  That,  while  walking 
along  and  in  conversation,  he  'would  Jump  up 
and  stai-t  and  bat  'his  fists'  without  any  ap- 
parent reason,  and  that  he  'would  be  walkhig 
slowly,  and  would  step  up  for  about  eight  or 
ten  steps  and  bat  his  fists,  as  if  going  to  come 
In  contact  with  something.'  That  while  In 
conversation  he  would  go  to  sleep  by  a  stump, 
and  'was  a  great  man  to  sit  down  by  a  stamp 
and  go  to  sleep,*  and  would  sleep  In  the  rain. 
That  he  would  put  the  collar  on  his  horse 
backTtards,  and  insist  that  It  was  all  right, 
and  would  try  to  put  the  crupper  of  the 
harness  over  the  horse's  head.  Tbat  he  would 
ring  his  family  bell  at  night'  That  before  the 
death  of  his  second  wife,  during  her  confine- 
ment in  the  asylum  In  Oolumbla,  S.  C.  (one 
of  the  witnesses,  Mr.  Hartwell  Crosswell, 
stated  that  It  was  after  her  death),  he  went 
to  Columbia,  and  returned  with  'a  watch  and 
a  plain  gold  ring,'  and  asked  If  they  would 
not  'get  him  another  wife.'  That  he  would 
sit  dotvn  on  his  piazza  'and  commence  talk- 
ing, •  •  •  and  In  a  few  minutes  he  would 
jump  up  and  walk  up  and  down  the  floor, 
talking  to  himself,'  and  would  talk  to  him- 
self when  driving  In  'the  buggy.  That,  when 
told  something,  in  a  few  minutes  he  would 
ask  •  •  •  over  again.'  That  he  would 
change  unnaturally  from  one  subject  to  an- 
other In  conversation.  That  he  would  'start 
talking,  and  start  cursing  and  abusing  the 
negroes,  or  say  something  about  his  wife,  and 
then  he  would  say  something  about  going  fish- 
ing, and,  when  he  would  get  in  that  mind, 
nothing  would  stop  him;  he  wonld  go.'  That 
he  would  change  his  purpose  suddenly.  That 
he  would  charge  bis  wife  (now  his  wldowi 
with  being  crazy,  and  would  send  for  bis 
nelgbboi-s  to  come  over  because  he  considered 
her  crazy.   That  he  expressed  himself  at  tmses 
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MB  being  very  food  of  his  grandchildren,  and 
at  other  tlinea  he  said  he  disliked  them,  'Ed. 
especially.'  That  he  would  be  found  ^me- 
times  'in  a  glee'  and  sometimes  'in  a  stapor 
or  study,  as  if  he  was  worried,'  and  that  there 
would  be  a  'difference  in  him  at  times.'  That 
during  his  latter  days  he  was  not  the  same 
kind  of  a  man  as  he  had  been  In  previous 
years  and  did  not  behave  the  same  way.  That 
in  1898,  up  to  Februaix  1889,  he  would  be 
'always  wanting  to  go  talk  politics  or  fishing, 
and  all  of  them  at  the  same  time.'  That  not 
many  people  would  go  with  him  fishing,  'he 
was  so  pickayunlsh.'  That  on  one  occasion 
be  was  seen  to  sell  a  negro  boy  a  piece  of 
meat  at  one-half  of  its  weight,  and  when  told 
of  Us  mistake  he  said:  'Well,  let  him  take 
It  I  want  to  fatten  him.'  That  he  could  not 
count  money  correctly  at  times.  That  soon 
after  his  third  marriage  he  expressed  a  desire 
*o  his  wife  to  have  a  chicken  dinner,  and  told 
tx  that  there  would  be  about  25  or  30  people 
to  dine,  and  that  after  the  dinner  had  been 
prepared  for  that  number  it  was  ascertained 
that  75  had  been  Invited.  That  when  taking 
a  drive  with  bis  wife,  on  one  occasion,  she 
saw  him  'roll  his  eyes  back,'  and  that  she, 
being  worried  about  his  conduct,  'cried  a  good 
deaV  and  that  when  be  found  her  crying  he 
scolded  her  and  said  that  she  was  crazy.  That 
one  night  he  became  raving  about  the  absence 
of  his  son  John,  and  'got  his  gun  and  said  he 
was  going  to  kill  him,  and  that  after  Jolm 
rettuned'  he  told  John  not  to  go  near  Mrs. 
Baskin;  that  she  was  crazy.  That  he  would 
speak  of  his  wife  as  being  crazy,  and  told  some 
negroes,  on  one  occasion:  'If  she  runs  this 
way,  catch  her.  She  is  crazy.'  That  'he  would 
take  a  notion'  that  his  wife  was  crazy  and 
would  follow  her  and  say,  'Oh,  my  poor  crazy 
wlfer  .  That  on  another  occasion  he  asked  his 
wife  to  make  him  a.  promise,  and,  upon  being 
assured  that  she  would  promise  anything  rea- 
sonable, said  to  her:  'Stay  in  the  house,  and 
don't  walk  around  or  go  anywhere,  or  people 
will  find  out  that  you  are  crazy;  and  if  you 
go  out  walking  you  might  die,  and  some  one 
might  think  I  poisoned  you.'  '  That  bis  son 
John,  on  leaving  home  In  a  buggy  with  Mrs. 
Baskin  for  Mr.  McCoy's  on  one  occasion,  was 
told  by  Mr.  Baskin:  'Don't  let  your  ma  get 
out  of  the  buggy.  She  might  go  away  off  to 
Ingram's,  and  not  come  back.'  That  on  an- 
other occasion  be  sent  John  to  look  In  the 
well'  for  Mrs.  Baskin.  That  one  ntgbt  he 
waked  up  between  11  and  12  o'clock,  and  said 
to  his  wife:  'Ma,  I  am  going  to  whip  John; 
•  •  •  and  be  took  a  lamp  and  went  down 
tbe  back  steps,  and  he  went  out  and  cut  two 
or  three  switches  and  came  back,  and  he 
looked  strange,'  and  said:  'I  am  going  to 
whip  him,  and,  if  you  say  any  more,  I  will 
give  him  more.'  He  tied  John  with  a  twine 
string  while  he  was  asleep  and  commenced 
whipping  him,  and  he  said  to  Mrs.  Baskin: 
"When  I  whip  him  as  much  as  you  think  he 
needs,  yon  come  and  beg  for  him.'  He  did 
not  whip  him  severely,  and  said  he  whipped 
44  S.E.-0 


him  because  'he  had  nearly  drowned  two  of 
his  mules.'  Ttiat  he  was  kind  to  his  wife 
except  when  he  had  those  speUs.  Tliat  at 
times  he  was' very  fond  of  bis  grandchildren, 
and  then  again  he  was  not  That  'he  would 
roll  up  his  pants  and  put  them  under  bis  pil- 
low, with  ten  or  fifteen  cents  in  his  pockets, 
and  he  would  say  some  one  would  rob  him; 
and  sometimes  there  would  be  fifty  dollars, 
or  a  check  for  that  amount  In  his  pockets, 
and  he  would  hang  them  in  the  piazza.'  That 
he  would  'take  a  notion'  that  his  wife  was 
crazy,  and  would  ring  tbe  bell,  and  the  bands 
would  come  up,  and  he  would  tell  them  that  his 
wife  was  crazy.  He  would  say:  'She  has  got 
one  of  her  spells;'  and  then  he  would  say: 
'Ton  are  crazy.  When  you  go  anywhere, 
don't  talk,  for  they  will  find  out  you  are 
crazy.'  That  he  would  lie  with  a  lamp  on  his 
chest,  and  read  that  way.  Such  other  of  the 
testimony  of  the  contestants  as  I  may  consider 
relevant  and  material  to  the  issue  will  be 
hereinafter  referred  to  and  commented  upon. 

"The  witnesses  adduced  on  behalf  of  the 
executor,  Mr.  Orlando  O.  Scarborough,  and 
for  the  will,  were  Maj.  Marlon  Moise,  CoL 
R.  D.  Lee,  Mr.  I.  O.  Strauss  (the  witnesses 
to  the  execution  of  the  will),  Dr.  R.  E.  Den- 
nis, and  Messrs.  W.  K.  Crosswell,  L.  M. 
Crosswell,  Scarborough  Barnes,  Samuel  Brad- 
ley, Joseph  E.  Wilson,  T.  H.  Davis,  J.  T. 
Muldrow,  and  J.  F.  Woodward. 

"One  of  the  grounds  of  appeal  of  the  con- 
testants is  that  'the  Judge  of  probate  erred  in 
allowing  the  witnesses  W.  K.  Crosswell,  L. 
M.  Crosswell,  Joseph  E.  Wilson,  and  J.  F. 
Woodward,  over  respondent's  objection,  to 
give  their  opinion  as  to  the  mental  capacity 
of  the  said  Thomas  Baskin,  without  showing 
that  they  were  experts,  or  requiring  them  to 
state  the  specified  facts  upon  which  said 
opinions  were  based.'  I  cannot  agree  with 
counsel.  I  have  examined  the  testimony  of 
those  witnesses  carefully,  and  it  seems  to  me 
they  did  base  their  opinions  upon  conversa- 
tions and  transactions  had  with  Mr.  Baskin; 
that  they  testified  as  to  his  mental  capacity 
as  it  appeared  to  them  from  those  conversa- 
tions and  transactions.  The  testimony  of 
MaJ.  Marion  Moise,  one  of  the  witnesses  to 
the  execution  of  the  will,  was  to  the  effect 
that  at  the  time  of  the  execution  of  the  will, 
Mr.  Thomas  Baskin  was  apparently  perfect- 
ly sound,  physically  and  mentally,  and  that 
there  was  nothing  in  bis  conduct  on  that 
occasion  to  indicate  that  he  had  not  sufficient 
mental  capacity  to  make  a  will; '  that  for  his 
age,  Mr.  Baskin  was  remarkably  strong, 
physically  and  mentally;  that  on  the'  morn- 
ing the  will  was  made,  Mr.  Baskin  came  into 
his  office  and  discussed  the  subject  at  some 
length;  that  he  had  seen  Mr.  Baskin  once 
or  twice  a  year  for  a  number  of  years,  but 
not  oftener  than  a  few  times  each  year'; 
that  he  would  have  discussions  with  him  on 
different  subjects.  Col.  R.  D.  Lee,  another 
witness  to  the  execution  of  the  will,  testified, 
sabstantially:     That    be    bad    known    Mr. 
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Thomas  Basktn  welL  That  he  bad  Icnown 
him  a  great  many  years.  That  the  wlU  was 
prepared  by  the  directions  of  Mr.  Baskln,  'In 
full.'  That  the  matter  was  discussed  for 
quite  a  long  time,'  and  that  tit.  Baskln  gave 
him  full  instructions  as  to  what  disposition 
he  desired  made  of  bis  property  and  estate. 
That  Mr.  Baskin's  Instructions  were  'full  and 
clear,'  and  that  he  was  'absolutely  competent 
In  every  respect.'  That  after  the  execution 
of  the  will,  Mr.  Baskln  said,  'What  will  your 
fee  be?'  to  which  he  replied,  'About  $15  for 
a  simple  wUl  like  that.'  Then  Mr.  Baskln 
said,  'The  one  I  had  drawn  here  before,  I 
only  paid  $10  for,'  to  wWch  Col.  Lee  replied, 
'Very  well;  whatever  Is  satisfactory  to  you.' 
That  Mr.  Baskln  then  said,  'I  haven't  tbe 
money  with  me  to-day,'  and  be  then  told  Mr. 
Baskln,  'It  was  a  matter  of  no  consequence'; 
that  be  'would  Just  charge  blm  on  our  ledger 
accounts.'  Mr.  Baskln  then  said,  'No;  be 
preferred  to  give  •  •  •  a  duebill,*  where- 
upon a  dueblll  was  prepared,  which  was 
signed  by  Mr.  Baskln,  and  at  maturity  paid. 
That  be  regarded  Mr.  Baskln,  on  tbe  occasion 
of  tbe  execution  of  tbe  will,  and  at  all  times, 
as  a  man  of  extraordinary  mental  and  physi- 
cal vigor.  That  be  had  never  heard  of  any 
mental  incapacity  of.  Mr.  Baskin,  except  In 
connection  with  this  case,  since  this  thing 
started.  Mr.  I.  C.  Strauss,  tbe  remaining 
witness  to  tbe  execution  of  the  will,  said, 
among  other  things.  In  substance,  that  on 
the  day  of  the  execution  of  the  will  he  re- 
garded Mr.  Baskln  as  sound  as  he  was;  that 
be  knew  him  'fairly  well.'  The  testimony 
of  tbe  other  witnesses  will  be  hereinafter  re- 
ferred to. 

"Ck>n8iderlng  the  testimony  of  witnesses 
for  appellants,  Mr.  Thomas  Baskin  was  un- 
doubtedly a  very  peculiar  man;  but  there 
was  nothing  In  bis  conduct,  considering  bis 
age,  to  indicate  that  he  had  wholly  lost  his 
capacity  to  understand  bis  business  afTalrs. 
Certainly  at  times  he  would  talk  intelligently 
and  act  rationally.  As  most  of  tbe  witnesses 
for  tbe  appellants  say,  bis  mind  would  come 
and  go.  I  am  satisfied,  from  testimony  of 
witnesses  for  contestants,  that  Mr.  Baskln 
was  at  times  perfectly  rational,  and  fully 
capable,  mentally,  of  understanding  bis  busi- 
ness affairs.  His  sudden  change  of  pmv 
pose;  his  sudden  'Jumping'  from  one  subject 
to  another  in  conversation;  bis  going  to  sleep 
In  tbe  rain  by  a  stump;  bis  failure  to  adjust 
tbe  harness  on  his  horse  properly;  bis  fishing 
and  bunting  proclivities,  without  accomplish- 
ing results;  his  failure  to  count  money  at 
times,  and  weigh  meat  correctly;  his  putting 
a  lamp  on  his  chest,  and  reading  by  the  light 
of  It;  his  whipping  his  son  John  at  night; 
his  ringing  the  bell  at  night  for  assistance, 
upon  the  supposition  that  his  wife  was  crazy; 
his  persistent  declarations  to  her  and  to  oth- 
ers that  she  was  crazy;  and  the  other  in- 
stances of  his  peculiarities,  as  testified  to  by 
witnesses  for  contestants— were  not  such  evi- 
dences of  weakness  of  Intellect,  when  con- 


sidered in  connection  with  his  rational  inter- 
vals as  testified  to  by  witnesses  for  contest- 
ant^ as  would.  In  my  opinion,  show  that  be 
had  no  such  adequate  conception  of  his  busi- 
ness Interests  as  would  deprive  blm  of  know- 
ing of  what  his  property  consisted,  and  of 
Intelligently  directing  its  disposition.  Mrs. 
Basldn  herself  stated  that  Mr.  Baskin  told 
her  he  would  put  her  in  the  asylum  'if  he 
bad  the  money,  but  he  would  have  to  mort- 
gage his  place  to  get  tbe  money,'  and  that 
'for  a  great  part  of  tbe  time'  be  displayed  'as 
much  Sense  as  anybody.'  He  was  an  old  man,' 
with  very  few,  if  any,  of  bis  contemporaries 
left,  and  deprived,  It  seems,  of  tbe  sympathy 
and  consolation  of  many  people  when  the  in- 
firmities of  old  age  were  upon  him;  but  the 
Inflrmltlee  of  old  age,  and  tbe  peculiarities 
Incident  to  such  a  period  of  life,  do  not  indi- 
cate such  impairment  of  the  mind  as  would 
prevent  the  exercise  of  a  rational  purpose. 
Mrs.  Baskin,  in  her  testimony,  charged,  sub- 
stantially, that  Mr.  Baskin,  in  tbe  making  of 
his  will,  was  subjected  to  the  influence  of  Dr. 
Dennis,  unduly  exerted.  I  find  and  bold  that 
from  the  testimony  that  charge  is  not  sus- 
tained, and  that  Mr.  Baskln  made  bis  will 
without  tbe  exercise  of  any  undue  influence. 
Tbe  testimony  of  Mrs.  Basktn,  it  seems,  is  a 
revelation  of  domestic  infelicity  resulting, 
for  tbe  most  part,  from  intermarriage  of  a 
man  of  seventy-eight  years  of  age  with  a  wo- 
man of  tbe  age  of  thlrty-flve  after  an  engage- 
ment of  three  or  four  days.  I  sbaU  not  refer 
further  to  her  testimony,  except  to  such  por- 
tion of  it  as  relates  to  the  attitude  of  Thomas 
Baskln  to  his  grandchildren,  the  appellants 
herein,  because  further  reference  is  not  nec- 
essary to  a  determination  of  the  issues  In- 
volved. 

"What  was  that  attitude?  Certain  wit- 
neses  stated  that  sometimes  be  spoke  kindly 
of  them,  and  that,  at  other  times,  when  in 
one  of  bis  tantrums,'  'spells,'  or  'crazy 
whim,'  as  denominated  In  the  testimony  of 
contestants,  be  would  speak  unkindly  of 
them— of  'Bid.  especially.'  Mr.  Baskin  evi- 
dently considered  that  be  had  sufllclent  cause 
to  warrant  blm  in  regarding  appellants,  bis 
grandchildren,  with  disfavor.  Was  that 
cause  real  or  imaginary?  In  the  cross-exam- 
ination of  Mrs.  Baskln,  she  was  asked:  'Is 
It  not  true  that  he  took  a  violent  dislike  to 
Mrs.  Sallie  Baskin,  and  towards  her  family?' 
She  answered:  'That  was  before  I  knew  him. 
I  have  beard  blm  tell  about  the  quarrel  fifty 
times.'  And  the  further  (Question  was  pro- 
pounded to  her:  'Did  he  not  tell  you  be  did 
not  Intend  to  leave  any  of  his  property  to 
members  of  that  family?'  And  she  replied, 
'Yes,  sir.'  The  only  construction  of  whicb 
the  above-quoted  language  Is  susceptible  is 
this:  First.  Tliat  Mr.  Baskin  entertained  a 
violent  dislike  to  Mrs.  Sallie  Baskin  and  to- 
wards her  family  before  his  last  marriage; 
that  there  had  been  a  quarrel.  Second.  That 
there  had  been  no  real  reconciliation  between 
tbe  families,  because  Mr.  Baskln  told  Mrs. 
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BaSUn  after  tbeir  marriage  'about  a  quarrel 
fifty  times,'  and  declared  that  'he  did  not  in- 
tend to  leave  any  of  bla  property  to  that  fam- 
ily.' On  the  same  subject,  Mr.  T.  M.  Mul- 
drow's  testimony  was  to  the  same  effect. 
He  was  asked:  'Any  unusual  amount  of 
trouble  trlth  anybody  else?'  He  answered: 
'About  bis  grandchildren.  He  fell  out  with 
them.'  He  was  asked  further:  'He  didn't 
have  any  trouble  in  his  immediate  family?' 
In  reply  he  said,  'Tea,  sir;  be  and  his  wife 
didn't  get  on  together.  He  didn't  Uke  Ed.; 
be  got  on  well  wltb  all  the  rest;  he  always 
spoke  well  of  WUlle.  He  said  be  intended 
to  make  Willie  his  executor  of  his  estate, 
but,  after  the  trouble  he  had  wltb  his  family, 
he  wouldn't  do  it'  And  when  asked,  'What 
trouble  was  it7  be  said,  'Just  a  falling  out 
with  Mrs.  Sallie  Baskin's  family.'  Mr.  E.  C. 
McCoy  testified,  among  other  things,  that 
'Mr.  Baskln  had  some  falling  out  with  Mrs. 
Sallie  Baskln,  and  became  dissatisfied  with 
his  place,  and  he  wanted  to  sell  out  and  leave 
that  country.'  •  •  •  From  this  statement 
of  Mr.  C.  E.  McCoy,  It  is  evident  that  Mr. 
Baskln  became  dissatisfied  with  his  place, 
and  he  wanted  to  sell  out  and  leave  that 
country  because  he  'had  some  falling  out 
with  Mrs.  Sallie  Baskln.'  Here  is  evidence 
of  the  settled  purpose  on  the  part  of  Mr. 
Baskln— a  purpose  cherished,  doubtless,  since 
the  'quarrel'— to  leave  none  of  his  property 
to  appellants;  that  be  became  aggrieved  with 
Mni.  Sallie  Baskln  for  some  cause,  and  bis 
dislike  was  engendered  to  her  family,  the  ap- 
pellants, which  was  solemnly  expressed  by 
their  disinheritance.  There  does  not  seem 
to  be  any  room  for  doubt  as  to  the  reality  of 
the  quarrel,  and  the  dislike  to  bis  grandchil- 
dren consequent  upon  it  There  was  no  In- 
sane delusion  as  to  that  There  had  been  a 
quarrel,  and  since  that  time  Mr.  Baskln  en- 
tertained and  expressed  a  dislike  to  Ills 
grandchildren.  Who  was  resiMjusible  for 
this  quarrel?  Who  was  right  and  who  was 
wrong?  Was  It  occasioned  by  delusion  on 
the  part  of  Mr.  Baskln?  Did  Mrs.  Baskln 
give  him  offense,  or  did  he  imagine  that  he 
had  been  wronged?  Or  did  he  offend  Mrs. 
Sallie  Baskln  under  the  spell  of  a  morbid 
delusion?  These  questions  must  remain  un- 
answered; BO  far  as  the  testimony  is  con- 
cerned. There  Is  no  testimony  showing  or 
tending  to  show  that  the  cause  of  the  quarrel 
was  an  insane  delusion  on  the  part  of  Mr. 
Baskln.  And  there  has  not  been  shown  any 
want  of  capacity  on  the  part  of  Thomas  Bas- 
kln at  the  time  of  the  execution  of  his  will  by 
reason  of  any  insane  delusion.  It  was  incum- 
bent on  contestants  to  show  such  want  of  ca- 
pacity. Black  V.  Ellis,  3  Hill,  68.  Interpreting 
the  testimony  of  witnesses  for  contestants  In 
the  light  of  the  witnesses  for  the  execution 
of  the  will,  I  could  reach  no  other  conclusion 
than  that  Thomas  Baskin,  the  testator,  was 
capable  of  executing  that  solemn  instrument, 
and  tbat  be  did  so  with  a  full  knowledge  of 
Its  conteata.  which  embodied  a  previous  ra- 


tional purpose  to  dispose  of  bla  property  as 
therein  and  thereby  made.  But  when  the 
testimony  of  Dr.  R.  E.  Dennis,  W.  K.  Cross- 
well,  L.  M.  Crosawell,  Samuel  Bradley,  and 
J.  F.  Woodward,  witnesses  for  the  will, 
each  of  whom  bad  known  Thomas  Baskin 
for  thirty  years,  and  the  testimony  of  Jos. 
E.  Wilson,  who  had  known  him  for  twenty- 
five  years,  that  of  L.  L.  Baker,  and  other 
witnesses  for  respondent  Is  considered,  any 
doubt  which  might  have  been  entertained  In 
relation  to  the  mental  capacity  of  Thomas 
Baskin  disappears.  From  a  careful  consid- 
eration of  the  testimony,  and  the  law  applica- 
ble thereto,  I  am  convinced  that  the  judge 
of  probate  was  right  in  pronouncing  In  favor 
of  the  will  In  question,  and  .that  his  decree 
should  be  affirmed  accordingly.  Lee's  Heirs 
V.  Lee's  Ex'rs,  4  McCord,  183,  17  Am.  Dec. 
722. 

"It  is  therefore  ordered  and  adjudged,  that 
the  decree  of  the  said  Judge  of  probate,  pro- 
nouncing In  favor  of  the  will  of  Thomas 
Baskln,  deceased,  be,  and  hereby  la,  affirmed, 
and  that  the  appeal  herein  be,  and  hereby 
Is,  dismissed." 

To  this  decree  tbe  grandchildren  of  the 
said  Thomas  Baskin,  deceased,  filed  tbe  fol- 
lowing grounds  of  appeal: 

"(1)  Because  his  honor  erred  In  not  over- 
ruling the  Judge  of  probate  in  allowing  the 
witness  W.  K.  Crosswell,  over  respondents' 
objection,  to  give  his  opinion  as  to  the  men- 
tal capacity  of  the  said  Thomas  Baskln,  with- 
out showing  that  he  was  an  expert  or  re- 
quiring him  to  state  facts  upon  which  said 
opinion  was  based. 

"(2)  Because  bis  honor  erred  In  not  over- 
ruling the  Judge  of  probate  in  allowing  the 
witness  L.  M.  Crosswell,  over  respondents' 
objection,  to  give  his  opinion  as  to  the  men- 
tal capacity  of  the  said  Thomas  Baskin,  with- 
out showing  tbat  he  was  an  expert  or  re- 
quiring him  to  state  facts  upon  which  said 
opinion  was  based. 

"(3)  Because  his  honor  erred  In  not  over- 
ruling the  Judge  of  probate  in  allowing  the 
witness  Joseph  E.  Wilson,  over  respondents' 
objection,  to  give  his  opinion  as  to  the  men- 
tal capacity  of  the  said  Thomas  Baskln, 
without  showing  that  he  was  an  expert  ot 
requiring  him  to  state  facts  upon  which  said 
opinion  was  based. 

"(4)  Because  his  honor  erred  In  not  over- 
ruling the  Judge  of  probate  in  allowing  the 
witness  J.  F.  Woodward,  over  respondents' 
objection,  to  give  his  opinion  as  to  the  men- 
tal capacity  of  the  said  Thomas  Baskln, 
without  showing  that  he  was  an  expert  or 
requiring  him  to  state  'the  facts  upon  which 
said  opinion  was  based. 

"(5)  Because  his  honor  erred  In  not  over- 
ruling the  judge  of  probate  In  allowing  the 
witnesses  W.  K.  Crosswell,  L.  M.  Crosswell, 
Joseph  B.  Wilson,  and  J.  F.  Woodward,  over 
respondents'  objection,  to  give  their  opinion 
as  to  the  mental  capacity  of  the  said  Thomas 
Baskln,  without  showing  that  they  were  ex- 
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perta,  or  reqnlrliig  them  to  state  the  spedflc 
facts  upon  which  said  opinions  were  based. 

"(6)  Because  his  honor  erred  in  overruling 
the  second  exception  to  the  decree  of  the 
Judge  of  probate,  which  was  as  follows:  'Be- 
cause his  honor  the  judge  of  probate  erred  In 
holding  that  the  said  proposed  will  w;aa  yalld, 
and  that  at  the  time  of  making  the  same  the 
said  Thomas  Baskln  was  of  sound  and  dis- 
posing mind,  memory,  and  understanding, 
whereas  It  is  respectfully  submitted  that  the 
preponderance  of  the  evidence  showed  that 
the  said  Thomas  Baskin  had  been,  and  was 
at  the  time  of  the  making  of  said  will,  of 
unsound  mind,  and  that  said  will  was  tlie 
creation  of  the  disorder  with  which  his  mind 
was  affected'— In  that  the  preponderance  of 
the  evidence  showed  that  the  said  Thomas 
Baskln  was  at  times  of  unsound  mind,  that 
the  subject  upon  which  he  was  of  unsound 
mind  was  his  family  relations,  and  that  his 
will,  which  disinherited  his  grandchildren  In 
favor  of  strangers,  was  the  creation  of  the 
disorders  with  which  his  mind  was  affected. 

"(7)  Because  his  honor  erred  in  not  hold- 
ing that  the  preponderance  of  the  evidence 
was  In  favor  of  the  contestants  of  said  will, 
in  that:  (a)  Because  the  witnesses  for  pro- 
ponent showed  but  occasional  and  Imperfect 
opportunities  to  observe  the  manifestations 
of  Mr.  Baskin'fl  Insanity,  while  the  witnesses 
for  contestants  were  his  near  neighbors  and 
Intimate  acquaintances,  and  a  member  of  hia 
immediate  family,  (b)  Because  the  witness- 
es for  the  proponent  testified  only  to  the  gen- 
eral condition  of  Mr.  Baskin's  mind,  which 
was  not  attacked,  and  that  without  any 
statement  of  specific  facts  from  which  the 
court,  can  draw  Its  own  conclusions,  while 
the  witnesses  for  the  contestants  testified  as 
to  the  specific  condition  (the  point  In  issue), 
and  gave  the  facts  upon  which  their  opinions 
were  based,  and  said  facts  fully  sustain  their 
tonclnsions  of  insanity. 

"(8)  Because  his  honor  erred  in  holding: 
There  Is  no  testimony  showing  or  tending  to 
show  that  the  cause  of  the  quarrel  was  an 
insane  delusion  on  the  part  of  Mr.  Baskln, 
and  there  has  not  been  shown  any  want  of 
capacity  on  the  part  of  Thomas  Baskln  at 
the  time  of  the  execution  of  his  will,  by  rea- 
son  of  any  Insane  delusion.  It  was  Incum- 
bent on  contestants  to  show  such  want  of 
capacity'— in  that:  (a)  The  testimony  show- 
ed that  Mr.  Baskln  had  two  sets  of  grand- 
children, to  wit,  the  children  of  Mrs.  Sallle 
Baskln  and  of  Mrs.  De  Lorme;  that  there 
never  had  been  any  quarrel  with  any  except 
Mrs.  Sallle  Baskin  and  Ed.  Baskin,  and  that 
had  been  amicably  settled  some  time  before 
the  execution  of  the  will;  and  that  after  the 
•quarrel'  he  had  spoken  kindly  of  them,  ex- 
cept when  In  his  spells,  (b)  The  testimony 
showed  that  Mr.  Baskln  was  of  unsound 
mind  at  times  before  the  execution  of  bis 
will,  and  It  was  incumbent  on  the  proponent 
to  eiiow  a  lucid  Interval  at  the  time  of  the 
execution  of  the  wilL    (c)  It  was  Incumbent 


on  proponent  to  show  that  the  cause  of  the 
quarrel  was  founded  In  reason." 

Although  there  are  eight  exceptions,  yet, 
as  the  appellants  well  state  in  their  argu- 
ment, these  present  really  three  questions: 
"(1)  Can  a  nonexpert  witness  state  an  opin- 
ion without  stating  the  facts  upon  which  It 
is  based?  (2)  Does  not  the  preponderance  of 
evidence  show  that  Mr.  Baskln  was  of  un- 
sound mind  at  the  time  of  the  execution  of 
the  will?  (3)  Upon  whom  Is  the  burden  of 
proof  that  iU-feeling  between  a  testator  and 
his  heirs  is  well  founded  and  not  an  Insane 
delusion?" 

1.  Appellants  are  right  In  the  law  an- 
nounced. It  Is  the  facts  that  condemn  this 
exception,  for  every  witness  examined  spoke 
from  practical  knowledge  of  and  acquaint- 
ance with  the  testator.  We  do  not  know  of 
any  better  test  than  such  knowledge  which 
each  witness  possessed.  "Over  thirty  years 
I  knew  him,  saw  him  repeatedly,  talked  with 
the  testator  frequently."  Some  had  business 
with  him.  Some  visited  at  his  house.  The 
probate  Judge  and  the  circuit  Judge  com- 
mitted no  error  here. 

2.  We  have  studied  the  whole  testimony, 
and  feel  that  the  circuit  Judge  was  correct 
In 'holding  that  the  evidence  preponderated 
on  the  side  of  the  full  testamentary  capacity 
of  the  testator  on  the  20tb  February,' 1899, 
the  date  of  the  will. 

8.  It  came  out  as  a  fact  In  the  testimony 
on  both  sides  that  there  was  HI  feeling  be- 
tween the  testator  and  his  grandchildren  and 
his  daughter-in-law.  It  was  incumbent  up- 
on the  contestants  to  show  this  ill  feeling 
was  groundless,  so  far  as  testator  was  con- 
cerned. We  have  not  elaborated  Our  views 
on  these  three  points  because  we  were  so 
much  pleased  with  Judge  Dantzler's  decree 
that  at  one  time  we  thought  of  adopting  it 
as  the  Judgment  of  this  court  All  the  ex- 
ceptions are  overruled. 

It  Is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(66  s.  c.  6) 

HOLCOMBB  T.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  South  Carolina.  ,  April  7, 

1903.) 

CARRIERS— INJURY  TO  PERSON  ON  PLATFORM 

—BVIDBNCE— QUESTION   FOR  JURY 

— DBQREB  OF  CARB. 

1.  In  an  action  for  injuries  received  by  a 
trunk  thrown  against  plaintiff  while  defend- 
ant's employes  were  unloadiag^  baggage  at  the 
depot,  it  is  a  qnestion  for  the  jury  whether  the 
railroad  company  was  negligent. 

2.  It  is  immaterial  whether  a  person  injured 
by  an  employs  of  a  railroad  company  In  un- 
loading baggage  at  a  depot  was  a  licensee  or 
a  passenger. 

3.  In  an  action  for  injnries  received  by  the 
negligence  of  empIoySa  of  defendant  railroad 
company  in  unloading  baggage  at  a  station,  an 
instruction  that,  if  plaintiff  was  not  in  the  sta- 
tion within  a  reasonable  time  before  the  de- 
parture of  the  train,  then  defendant  did  not 
owe  to  her  so  high  a  duty  if  such  person  is  not 
then   in  law  a  prospective  passenger,  and  if 
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Bbe  forsakes  the  station  bouse,  and  goes  to  a 
part  of  the  depot  gronnds,  where  she  has  no 
legal  rijcht  to  be,  then  the  railroad  company 
was  bound  only  to  do  no  willful  injury  to  sach 
person,  was  proper. 

Appeal  from  CJommon  Pleae  Circoit  OoQrt 
of  Anderson  Ciomity;   Oage,  Judge. 

Action  by  Ina  Holcombe  against  the  South- 
ern Railway  Company.  From  judgment  for 
plaintiff,  defendant  appeals,  afidrmed. 

T.  P.  0>tbran,  for  appellant  Breezeale  & 
Rncker.  for  respondent 

JONES,  3.  The  plaintiff  brongbt  this  ac- 
tion for  damages  for  personal  injary  resulting 
from  alleged  negligence  of  defendant  In 
throwing  a  trunk  against  her  while  Its  serv- 
ants were  unloading  baggage  at  the  Anderson 
Depot  October  18,  1900.  This  appeal  comes 
from  the  Judgment  on  verdict  In  favor  of 
plaintiff  for  ^00,  upon  exceptions  to  the  re- 
fusal of  the  motion  for  nonsuit  and  the 
charge  to  the  Jury, 

The  nonsnit  was  properly  refused.  There 
was  evidence  that  plaintiff,  with  her  several 
small  children,  went  to  the  station  at  Ander- 
son to  take  defendant's  9:45  a.  m.  train  to 
Pelzer,  S.  C,  as  passenger,  and  on  arrival 
at  the  station  found  that  such  train  had  gone, 
whereupon  she  concluded  to  remain  at  the 
station  waiting  room  for  ladles  for  the  pur- 
XKJse  of  becoming  a  passenger  on  defendant's 
2:45  p.  m.  train  for  Pelzer.  After  the  arrival 
of  defendant's  11:15  a.  m.  train  from  Belton, 
plaintiff,  according  to  her  testimony,  was  Jnst 
outside  the  waiting-room  door,  having  gone 
out  to  get  one  of  her  children,  who  ran  out 
of  the  waiting  room  on  the  approach  of  the 
train.  The  defendant's  baggage  car  was  stop- 
ped In  front  of  the  waiting-room  door,  about 
16  or  17  feet  away;  and  its  servants,  while 
unloading  several  trunks  therefrcnn,  accord- 
ing to  plaintiff's 'statement  threw  one  of  the 
trunks  against  her  leg,  and  injured  her..  If 
the  baggage  had  been  handled  with  the  care 
due  under  the  drcumstancea,  it  is  not  prob- 
able that  plaintiff  could  have  been  injured 
by  collision  with  a  trunk,  when  she  was  stand- 
ing some  16  feet  from  the  baggage  car.  It 
was  properly  left  to  the  Jury  to  say  whether 
the  Injury  was  the  result  of  defendant's 
negligence.  Under  this  view  it  wbs  immater- 
ial whether  plaintiff  was  a  passenger  in  con- 
templation of  law,  or  whether  she  was  there 
as  a  licensee  by  permission  of  the  defendant 
company.    . 

Defendanfs  counsel  requested  the  court 
to  charge  the  Jury  as  follows:  "A  person 
coming  to  a  railroad  station  with  the  inten- 
tion of  taking  defendant's  next  train  becomes, 
in  contemplation  of  law,  a  passenger  on  de- 
fendant's road,  provided  that  such  coming  Is 
within  a  reasonable  time  before  the  time  for 
the  departure  of  said  train."  To  which  the 
court  responded  as  follows:  "The  Court:  That 
Is  correct  and  I  leave  it  to  the  jury  to  say 
whether  or  not  the  plaintiff  In  this  case  came 
to  the  Bt&tlon  in  a  reasonable  time  before  her 


car  left  and,  if  she  did,  then,  in  contempla- 
tion of  law,  she  was  a  passenger,  and  ought 
to  have  the  rights  of  a  passenger;  but  ^  she 
did  not  come  there  in  a  reasonable  length  of 
time  before  the  departure  ot  the  next  train, 
she  is.  In  contemplation  of  the  law,  not  a 
passenger."  The  court  refused  to  charge  de- 
fendant's second  request  as  follows:  "If  the 
plaintiff  arrived  at  the  depot  too  late  to  take 
the  9:45  a.  m.  train,  and  concluded  to  wait 
there  In  order  to  take  the  2:45  p.  m.  train,  she 
was  actbig  for  her  own  convenience,  and  can- 
not be  considered  as  a  passenger,  with  the 
obligations  due  to  her  as  such."  The  court 
charged  defendant's  third  request,  after  In- 
serting the  words  in  brackets,  as  follows:  "If 
the  defendant  allowed  the  plaintiff  to  wait  in 
Its  waiting  room  for  the  next  train,  due  to 
leave  In  four  or  five  hours  [and  if,  in  the 
opinion  of  the  Jury,  that  was  an  unreasonable 
time],  plaintiff  became  thereby  a  licensee,  not 
a  passenger,  and  was  entitled  to  only  such 
care  as  is  due  a  licensee."  Upon  the  forego- 
ing appellant  excepts  as  follows:  "Error  In 
holding  that  It  was  a  question  of  fact  for  the 
Jury  whether  the  plaintiff  went  to  the  depot 
a  reasonable  time  before  the  departure  of  the 
train,  the  plaintiff  having  testified  that  she 
went  to  the  depot  about  9:45  a.  m.,  found  the 
train  she  expected  to  take  gone,  and  con- 
clnded  to  wait'  nntll  the  next  train  was  due  to 
depart,  at  2:46  p.  m.  As  matter  of  l^w,  the 
court  should  have  held  that  the  plaintiff  was 
not  at  the  depot  within  a  reasonable  time  be- 
fore the  departure  ot  her  train,  and  was  not 
therefore,  entitled  to  the  extraordinary  care 
due  to  a  passenger."  The  question  as  to 
whether  plaintiff  was  a  passenger  at  the  time 
of  her  injury,  and  as  to  the  degree  of  care 
which  a  railroad  company  should  exercise 
towards  her  as  such,  was  a  matter  of  appel- 
lant's own  choosing.  The  complaint  merely 
alleged  that  plaintiff,  at  the  time  of  her  in- 
Jury,  was  at  defendant's  station  "for  the  pur- 
pose of  becoming  a  passenger,"  which  implies 
that  she  was  not  then  a  passenger.  The  real 
issue,  then,  was  as  to  the  care  which  a  rail- 
road company  owed  to  one  at  its  station  wait- 
ing to  become  a  passenger.  On  this  issue  the 
Jury,  at  appellant's  request  was  very  plain- 
ly instructed:  "If  defendant  exercised  ordin- 
ary care  in  handling  baggage,  and  plaintiff 
was  where  she  had  no  right  to  be,  the  defend- 
ant is  not  liable  for  injury  received  by  plain- 
tiff." Under  this  instruction  the  verdict 
shows  that  the  defendant  did  not  exercise  or- 
dinary care  in  handling  the  baggage,  and  that 
plaintiff  was  where  she  had  a  right  to  be.  It 
was,  therefore,  wholly  immaterial  whether 
plaintiff  was  at  the  time  of  the  injury  a  pas- 
senger or  a  licensee,  as  the  defendant  failed 
to  observe  ordinary  care  to  prevent  injuring 
her.  But,  assuming  that  It  was  in  issue 
whether  plaintiff  was  a  passenger,  we  think 
there  was  no  error  in  the  court  leaving  It  to 
the  jury  to  determine  from  all  the  circum- 
stances whether  the  relation  ot  passenger 
and  carrier  existed.     In  the  case  of  Johns 
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▼.  R.  R.  Co.,  89  8.  O.  162,  17  S.  B.  698,  20  L. 
R.  A.  520;  39  Am.  St.  Rep.  709,  the  court  held 
that  a  railroad  company  owed  the  duty  of 
exercising  extraordinary  care  in  providing 
safe  approaches  to  one  coming  to  the  depot 
to  become  a  passenger,  whether  he  had  a 
ticket  or  not  In  that  case  the  court  quotes 
from  2  Am.  &  Eng.  Enc.  of  Law,  744,  as  fol- 
lows: "If  a  person  has  the  bona  fide  Inten- 
tion of  taking  passage  by  a  train,  and  If  he 
goes  to  a  station  at  a  reasonable  time,  he  Is 
entitled  to  protection  as  a  passenger,  not  only 
from  the  moment  he  enters  upon  the  car- 
rier's premises,  but  also  while  en  route  to 
the  station  In  an  omnibus  run  by  the  railway 
to  take  the  passengers  to  their  trains."  In 
the  case  of  Phillips  v.  Southern  Ry.  Co.,  124 
N.  C.  123,  32  S.  E.  388,  45  L.  R.  A.  163,  the 
conrt  held:  "A  party  coming  to  a  railroad 
station  with  the  intention  of  taking  defend- 
ant's train  is,  in  contemplation  of  law,  a  pas- 
senger on  defendant's  road,  provided  that  his 
coming  Is  within  a  reasonable  time  befcwe 
the  time  for  departure  of  said  train."  In  the 
case  of  Harris  ▼.  Stevens,  31  Vt  79,  73  Am. 
Dec.  337,  the  court  holds  that  the  right  to  en- 
ter and  remain  at  a  railroad  station  house 
"extends  only  so  far  as  Is  reasonably  neces- 
sary to  secure  to  the  traveler  the  full  and 
perfect  exercise  and  enjoyment  of  his  right' 
to  be  carried  upon  the  cars;  ahd  what  is  a 
reasonable  time  must  depend  upon  the  cir- 
cumstances of  each  particular  case."  In  the 
case  at  bar  there  was  nothing  to  show  that 
plaintiff  remaining  in  the  waiting  room  for 
passengers  for  several  hours  in  the  daytime 
was  contrary  to  any  rule  or  regulation  of  the 
company.  The  proper  Inference,  under  the 
circumstances,  probably  would  be  that,  if 
there  was  no  regulation  fixing  proper  hours 
for  the  use  of  the  waiting  room,  and  plain- 
tiff was  permitted  to  use  it  for  the  purpose 
of  taking  the  next  traln«  her  use  of  it  for 
such  purpose  was  for  a  reasonable  time;  but 
It  was  not  prejudicial  to  appellant,  under  its 
requests  to  charge,  to  have  the  matter  sub- 
mitted to  the  Jury. 

Appellant's  fifth  exception  assigns  "error 
in  refusing  the  defendant's  fourth  request 
to  charge,  which  was  as  follows:  'If  the  de- 
fendant provided  a  reasonably  safe  waiting 
room  for  plaintiff's  accommodation  during 
her  wait,  the  defendant  would  not  be  liable 
to  plaintiff  for  injuries  received,  if  she  aban- 
doned such  accommodation,  and  went  upon 
the  station  yard  unnecessarily,  to  gratify  her 
curiosity,  when  a  train  which  she  did  not  ex- 
pect to  take  entered  the  station  in  the  mean- 
time.' Such  request  contained  a  legal  prop- 
osition applicable  to  the  case."  In  response 
to  this  request  to  charge,  the  court  Instructed 
the  Jury  as  follows:  "The  Court:  I  refuse 
to  charge  you  that  in  this  language,  but 
charge  the  following:  'If  any  person  be 
not  in  the  station  house  within  a  reasonable 
time  before  the  train's  departure,  then  the 
railroad  does  not  owe  to  such  person  so  high 
a  doty,  for  the  person  Is  not  then,  in  law,  a 


prospective  passenger.  If,  at  the  time  the 
person  forsake  the  station  house,  and  goes  to 
a  place  where  he  or  she  has  no  legal  right  to 
be,  then  the  railroad  was  bound  only  to  do 
no  willful  injury  to  such  person.' "  We  see 
no  error  In  the  instructions  of  which  appel- 
lant has  any  right  to  complain.  The  Jury, 
under  appellant's  sixth  request,  were  explicit- 
ly Instructed:  "If  the  plaintiff  was  guilty 
of  the  least  amount  of  negligence  which  con- 
tributed as  a  proximate  cause  to  the  injury, 
she  is  not  entitled  to  any  damage." 

The  exceptions  are  overruled,  and  the  Judg- 
ment of  the  circuit  court  is  affirmed. 


(65  3.  C.  514) 

CHANDLER  v.  FRANKLIN. 

FRANKLIN  v.  GARDNER  et  aL 

(Supreme  Court  of  South  Carolina.    April  4, 
1908.) 

VENDOR      AND      PURCHASER— CONTRACT      OP 
SALB— CONSOLIDATION  OF  CAUBEIS. 

1.  Where  a  vendee  of  land  paid  a  part  of  the 
purchase  mouey  to  an  agent  of  the  owner,  and, 
taking  the  receipt  therefor,  was  put  in  posses- 
sion by  the  agent  after  notice  that  the  owner 
had  sold  to  another,  the  agent  having  no  au- 
thority to  accept  the  money  and  to  put  the 
vendee  in  possession,  there  was  no  contract  of 
sale. 

2.  Where  the  conrt  orders  two  canses,  one  to 
recover  possession  of  a  tract  of  land,  and  the 
other  to  enjoin  this  and  for  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  to  be 
consolidated,  and  the  order  is  unappeaied  from, 
the  jndge  properly  tries  the  issues  of  law  and 
fact  in  both  cases. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  Hudson,  Special  Judge. 

Actions  by  Thomas  Duncan  Chandler 
against  Samuel  Franklin,  and  by  Samuel 
Franklin  against  James  B.  Gardner  and  oth- 
ers. From  the  decree,  entered  after  a  con- 
solidation of  these  actions  by  order  of  the 
trial  court,  Franklin  appeals.     Affirmed. 

A.  B.  Stuckey  and  Cooper  &  Fraser,  for 
appellant  L.  D.  Jennings  and  Purdy  & 
Reynolds,  tor  respondents. 

POPE,  C.  J.  The  first-named  action  is  fbe 
ordinary  action  to  recover  possession  of  a 
tract  of  seven  acres  of  land,  situate  near 
Sumter,  S.  C.  The  second-named  action  Is 
one  iu  equity,  whereby  the  plaintiff  seeks 
the  aid  of  the  court  to  require  the  cancel- 
lation of  a  deed  made  by  the  defendant 
Gardner  to  bis  codefendant  Chandler  on  the 
10th  day  of  November,  1900,  for  the  seven 
acres  of  land  which  it  is  the  object  of  the 
first  suit  to  recover,  relying  upon  the  aald 
deed  made  on  10th  November,  1900,  and  then 
afterwards  that  the  defendant,  James  W. 
Gardner,  be  required  to  specifically  perform 
the  contract  for  the  purchase  of  the  plain- 
tiff, Franklin,  of  the  seven  acres  of  land, 
which  contract  was  made  by  Gardner's  agent, 
the  defendant  Hogan.  Amid  these  distract- 
ing claims.  Judge  Watts  passed  an  order  by 
which  the  plaintiff  in  the  first  suit  was  «n- 
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Joined  from  proceeding  In  tbe  first-named  ac- 
tion until  the  determination  of  the  second 
action,  but  he  provided  that  the  two  afore- 
said actions  should  be  consolidated,  and  that 
It  be  referred  to  the  master  for  Sumter  coun- 
ty to  take  the  testimony  and  report  the  same 
to  this  court.  From  this  order  no  appeal  was 
ever  taken.  The  consolidated  actions  came 
on  to  be  tried  npon  the  pleadings  and  the 
testimony  reported  by  the  said  master  be- 
fore Hon.  J.  H.  Hudson,  as  special  Judge, 
who  thereafter  pronounced  the  following  de- 
cree: 

."These  cases  came  on  for  trial  before  me 
at  the  special  term  of  court  for  Sumter  coun- 
ty on  the  18th  day  of  December,  1901,  and 
were  fully  argued  before  me  by  A.  B.  Stuck- 
ey,  Esq.,  and  Cooper  &  Fraser,  for  Samuel 
Franklin,  and  L.  D.  Jennings,  Esq.,  and  R. 
O.  Purdy,  Esq.,  for  Thomas  Duncan  Chan- 
dler. 

"In  the  first  case,  Thomas  Duncan  Chan- 
dler commenced  his  action  against  Samuel 
Franklin  for  the  recovery  of  the  possession 
of  the  parcel  of  land  In  dispute.  Pending 
the  hearing  of  this  case,  the  second  case  was 
brought  by  Samuel  Franklin  against  James 
R  Gardner,  Thomas  Duncan  Chandler,  and 
Eugene  Hogan.  The  object  of  the  second 
action  was  to  enforce  specific  performance 
as  against  James  E.  Gardner  and  Thomas 
Duncan  Chandler  as  to  the  said  parcel  of 
land,  under  an  agreement  said  to  have  been 
made  with  Gardner  through  his  alleged 
agent,  Hogan.  Hogan  was  also  made  a  par- 
ty defendant,  and  appeared  and  filed  an  an- 
swer by  himself,  but  the  defendant  Gardner 
has  not  appeared.  His  honor.  Judge  R.  O. 
Watts,  enjoined  Chandler  from  proceeding  in 
his  first  action,  and  ordered  that  both  cases 
be  consolidated  by  his  order  dated  April  12tb, 
1901,  and  made  an  order  of  reference  to  the 
master  to  take  the  testimony.  The  cases 
came  on  to  be  heard  upon  the  testimony  re- 
ported by  the  master  and  the  pleadings  and 
proceedings  in  the  case,  from  which  I  find 
as  matters  of  fact: 

"That  while  Franklin  sets  up  in  his  com- 
plaint that  there  was  a  written  contract  in 
his  favor  for  the  purchase  of  the  parcel  of 
land  referred  to,  made  by  him  with  Gardner 
through  Hogan,  no  such  contract  was  pro- 
duced or  appears  to  have  been  in  existence, 
but  that  he  relies  on  a  receipt  taken  by  him' 
from  Hogan,  dated  November  8d,  1900,  and 
the  letters  from  Gardner  to  Hogan,  dated 
June  25tb,  1900,  and  October  23d,  1900,  re- 
spectively, to  sustain  such  allegation.  But 
if  these  together  could  be  termed  a  contract, 
the  receipt  was  not  given  until  after  Chan- 
dler bad  completed  and  closed  the  trade  for 
the  said  parcel  of  land  with  Gardner  by  let- 
ter or  letters. 

"I  further  find  that  Gardner  had  made, 
executed,  and  delivered  his  deed  to  the  said 
parcel  of  land  to  Chandler  before  Franklin 
took  possession  of  the  premises,  and  I  also 
find  that  before  Franklin  took  the  receipt 


from  Hogan— which  receipt,  I  find,  was  the 
result  of  his  negotiations  with  Hogan  for  the 
purchase  of  the  land— that  he,  Franklin,  had 
full  notice  that  Chandler  had  already  closed 
the  trade  with  Gardner  for  the  land. 

"I  further  find  that  Gardner  had  no  knowl- 
edge of  any  attempted  sale  to  Franklin  be- 
fore the  close  of  the  trade  with  Chandler, 
and  that  Chandler  had  closed  the  trade  with 
Gardner  before  he  had  any  knowledge  of 
Franklin's  proposed  purchase  of  the  premises 
from  Gardner  through  Hogan. 

"I  further  find  that,  before  the  commence- 
ment of  the  action  of  Franklin  against  Chan- 
dler and  others,  that  title  had  passed  out  of 
Gardner  to  Chandler,  which  fact  was  known 
to  Franklin;  and  I  further  find  that  before 
Franklin  took  possession  of  the  premises  the 
deed  to  Chandler  had  been  made,  executed, 
and  delivered  by  Gardner. 

"I  therefore  conclude,  as  a  matter  of  law, 
that  Samuel  Franklin  is  not  entitled  to  the 
specific  performance,  and  it  is  ordered  and 
adjudged  that  the  complaint  against  Thomas 
Duncan  Chandler  and  others  be,  and  the 
same  is  hereby,  dismissed,  with  costs. 

"The  attorneys  for  Chandler  filed  a  demur- 
rer to  the  complaint  of  Franklin,  and  also 
moved  to  dismiss  it,  upon  grounds  stated  in 
the  demurrer  and  motion;  but  I  concluded 
that  it  was  better  to  hear  argument  on  the 
whole  case,  and  having  done  so,  and  having 
considered  the  case,  and  having  decided  to  dis- 
miss it  upon  the  grounds  above  set  forth,  I 
have  deemed  it  unnecessary  to  formally  pass 
upon  the  demurrer  and  motion  to  dismiss,  as 
the  question  raised  In  these  matters  largely  In- 
volved matters  affecting  the  merits  of  the  case. 

"This  necessarily  brings  us  to  consider  the 
first  case  of  Chandler  against  Franklin,  and, 
from  the  terms  of  the  order,  this  comes  up 
to  be  heard  before  me,  sitting  as  Judge  and 
Jury;  and  from  the  conclusions  already  an- 
nounced It  necessarily  follows  that  Chandler 
Is  entitled  to  recover  the  possession  of  the 
premises  referred  to,  and  I  therefore  find  and 
adjudge  that  he  Is  entitled  to  Judgment  ac- 
cordingly, and  leave  Is  hereby  given  him  to 
enter  up  same  with  costs. 

"Samuel  Franklin,  styled  as  plaintiff  In  one 
of  the  cases  above  stated,  and  as  defendant  In 
the  other,  excepts  to  the  decree  of  his  honor, 
J.  H.  Hudson,  special  Judge  herein,  as  follows: 

"(1)  Because  his  honor  erred  in  not  find- 
ing, as  matter  of  fact,  that  Samuel  Franklin 
obtained  a  valid  contract  In  writing  for  the 
purchase  of  the  land  In  question  from  James 
Q  Gardner  through  Eugene  Hogan,  Gardner's 
agent,  by  and  through  the  receipt  of  Eugene 
Hogan,  as  such  agent,  of  date  November  3, 
1900,  and  the  letters  of  Gardner  to  Hogan,  of 
dates  June  25,  1900,  and  October  23,  1900,  and 
that  such  contract  was  prior  to  any  contract 
of  purchase  of  the  land  by  Thomas  Duncan 
Chandler. 

"(2)  Because  Ms  honor  erred  In  finding,  as 
matter  of  fact,  that  if  the  letters  by  Gardner 
to  Hogan,  one  of  June  26th,  1900,  and  one  of 
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October  28,  1900,  and  the  receipt  of  Hogaii 
to  Franklin  of  November  23,  1900,  'could  be 
termed  a  contract,  the  receipt  was  not  given 
until  after  Chandler  bad  closed  a  trade  vlth 
Gardner  by  letter  or  letters.'  (a)  In  that  the 
greater  weight  of  the  evidence  shows  that 
there  was  no  such  contract  of  trade  by  Ctian- 
dler  with  Gardner  for  the  land  by  letter  or  let- 
ters, (b)  In  tliat  if,  as  matter  of  fact,  there 
had  been  such  contract,  same  was  subsequent- 
ly aimulled  by  a  new  contract  between  Chan- 
dler and  Gardner,  under  which  CSiandler  ob- 
tained his  deed  upon  new  terms  and  a  dif- 
ferent consideration,  evidenced  by  the  deed  It- 
self, and  the  telegrams  which  passed  between 
these  two  persons  in  evidence  herein,  (c)  In 
that  If,  as  matter  of  fact,  there  had  been  such 
contract  of  purchase  as  thus  stated  in  the 
decree,  his  honor  erred  in  not  further  finding, 
as  matter  of  fact,  that  Franklin  entered  Into 
his  contract  of  purchase  without  notice  of  any 
purchase  by  Chandler,  and  his  honor  erred  in 
not  finding  and  adjudging,  as  matter  of  law 
thereon,  that,  Gardner  having  made  It  possible 
for  Ho^an  to  sell  as  bis  agent  and  bind  him, 
and  Hogan  having  made  a  sale,  received  part 
of  the  purchase  money,  and  placed  the  pnr^ 
chaser  in  possession  without  notice  of  such 
alleged  contract  of  sale  to  Chandler,  that  such 
contract  is  entitled  to  be  enforced  in  preference 
to  establishing  the  alleged  contract  of  sale 
made  by  Gardner,  as  principal,  to  Chandler, 
where  no  purchase  money  was  paid  and  no 
possession  given,  (d)  And  his  honor  further 
erred  in  establishing  such  alleged  contract  of 
sale  to  Chandler  by  letter  or  letters  in  this 
case,  while  the  said  Chandler,  by  his  pleadings 
In  the  cause,  relied  only  upon  his  deed  from 
Gardner,  set  np  his  complaint  in  the  one  case, 
and  his  answer  in  the  other  case,  there  having 
been  no  amendment  of  the  pleadings,  and  no 
attempt  to  do  so.  (e)  His  honor  should  have 
held,  and  erred  In  not  holding,  that  said 
Chandler,  having  by  his  pleadhigs,  both  in  his 
complaint  in  one  case  and  his  answer  In  the 
other,  stood  upon  his  legal  rights  alone,  and 
interposed  no  plea  of  any  equitable  right  to 
specific  performance  of  a  contract  superior 
to  the  rights  and  equities  of  Franklin,  was 
thereby  not  entitled  to  any  decree  for  specific 
performance  of  such  alleged  contract,  or  the 
establishment  of  a  deed  executed  in  pursuance 
thereof,  such  deed  being  subsequent  to  the 
date  of  the  contract  of  Franklin,  (f)  His  honor 
should  have  further  held  that,  the  counsel  of 
Chandler  having  for  the  first  time  In  their 
argument  before  him  taken  the  position  that 
Chandler  was  entitled  to  an  equity  for  the 
establishment  of  his  deed  because  of  its  being 
executed  as  the  performance  of  a  contract 
anterior  to  the  date  of  the  contract  of  Frank- 
lin, that  the  objections  to  the  same  there  urged 
and  argued  by  the  counsel  of  Franklin  was 
due  and  timely;  that  such  alleged  contract 
could  not  be  enforced  or  established,  because 
(1)  same  had  not  been  pleaded,  (2)  because 
same  did  not  conform  to  the  requirements  of 
the  statute  of  frauds.  In  that  the  contents  of 


the  alleged  letter  or  letters  by  OhAndler  was 
not  proven,  and  in  that  no  definite  descrip- 
tion of  the  laud  was  shown  either  by  letter 
or  letters  or  telegrams  passing  between  Gard- 
ner and  Chandler. 

"(3)  Because  tils  honor  erred  In  finding  as 
a  fact  tliat  Gardner  had  made,  executed,  and 
delivered  his  deed  to  the  said  parcel  of  land 
to  Cbandler  before  Franklin  took  possession 
of  the  premises;  whereas  it  sufficiently  ap- 
pears that.  Chandler  being  hi  Sumter,  and  the 
deed  having  been  signed  in  Missouri  on  the 
10th  of  November,  It  was  a  physical  Impos- 
sibility for  the  deed  to  have  been  transmitted 
and  delivered  before  the  12th  of  November, 
the  date  when  possession  was  given  to  Frank- 
lin. And  bis  honor  should  have  so  found,  and 
should  have  further  held,  that  where  the  lights 
of  a  third  party  intervene,  as  in  this  case,  the 
time  of  the  actual  delivery  of  that  deed  was 
the  time  and  delivery,  and  not  the  date  of 
signing  the  same. 

"(4)  Because  his  honor  erred  in  finding  as 
matter  of  fact  that  before  Franklin  took  his 
receipt  of  November  the  3d,  that  he  had  full 
notice  that  Chandler  had  already  dosed  the 
trade  with  Gardner  for  the  land,  there  l>elng 
no  evidence  upon  which  such  finding  could 
have  been  made. 

"(5)  Because  his  honor  erred  in  finding  as 
matter  of  fact  that,  before  Franklin  took  pos- 
session of  the  premises,  the  deed  to  Chandler 
bad  been  made,  executed,  and  delivered  by 
Gardner,  evidently  finding  thereby  that  the 
deed  was  delivered  on  day  of  Its  date,  which 
was  not  in  fact  delivered  for  several  days 
thereafter,  and  after  the  12th  of  November, 
date  of  Franklin's  possession,  according  to 
the  greater  weight  of  the  evidence. 

"(6)  Because  his  honor  erred  in  adjudging 
and  decreeing  that  Samuel  Franklin  is  not 
entitled  to  the  specific  performance,  and  in 
dismissing  the  complaint;  whereas,  as  mat- 
ter of  fact,  he  should  have  found  that  Sam- 
uel Franklin  entered  In  a  valid  contract  of 
purchase  of  the  premises  before  the  alleged 
purchase  by  Chandler,  In  compliance  with 
the  requirement  of  the  statute  of  frauds,  and 
that,  whether  such  compliance  was  shown 
or  not,  that  there  was  such  part  performance 
of  the  contract  with  Franklin  as  would  take 
the  case  out  of  the  statute,  and  which  would 
give  Franklin  equities  and  rights  superior 
to  those  of  Chandler,  and  entitle  Franklin  to 
a  decree  for  specific  performance;  and  his 
honor  should  have  so  decreed,  and  should 
have  required  Chandler  to  convey  the  prem- 
ises to  Franklin  upon  payment  by  the  latter 
of  the  balance  due  by  him  as  the  purchase 
money. 

"(7)  Because  his  honor  erred  In  holding 
that  in  the  trial  of  said  cause  he  was  sitting 
as  Judge  and  Jury,  and  in  rendering  final 
Judgment  upon  the  Issues  properly  triable 
before  a  Jury  in  said  cause." 

The  duty  now  devolves  upon  us  to  pass 
upon  these  exceptions. 

1.  Stripped  of  words  and  phrases,  appet- 
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lant's  contention  tbat  be  obtained  a  prior 
right  to  that  of  Chandler  cannot  be  snatalned. 
The  fact  is  that  Chandler  began  hla  trade 
with  Gardner  before  Hogan  ever  dreamed  of 
becoming  the  agent  of  Gardner  to  sell  the 
seven  acres;  for  on  the  20th  March,  1900, 
Gardner  wrote  to  T.  D.  Chandler  as  follows: 
"Treinont,  Mo.,  March  20,  1000.  Mr.  T.  D. 
Chandler— Dear  Sir:  Tonr  note  Jnst  receiv- 
ed. It  was  sent  to  the  wrong*  office;  very 
sorry  it  has  been  delayed,  but  hoife  yon 
haven't  given  me  ont  writing  to  yon  In  an- 
swer to  yonr  proposition.  Yes  If  you  will 
settle  Hogan's  debt  and  pay  me  $150  the 
first  of  October,  with  eight  per  cent.  Interest 
from  the  first  of  March  when  Harby's  claim 
is  settled,  the  claim  will  be  perfect,  have 
deed  prepared  and  send  to  me  and  I  will 
sign,  acknowledge  and  return  the  same  to 
you  in  retnm  for  your  note.  I  mean  nego- 
tiable note,  one  tbat  discount  It  in  bank.  If 
wish  to  do  so  please  let  me  hear  from  you 
soon.  Yours  very  respectfully,  James  B. 
Gardner."  Whereas  Hogan's  first  letter  from 
Gardner  was  dated  2Sth  June,  1900,  as  fol- 
lows: "Tremont,  Mo.,  June  25th,  1900.  Mr. 
Eugene  Hogan,  Sumter,  S.  O.— Dear  Blr: 
Your  welcome  letter  received  some  time  ago, 
It  found  us  all  well,  was  indeed  glad  to  bear 
that  you  were  all  in  usual  health,  would  have 
written  you  sooner  but  had  a  letter  from  Mr. 
Chandler  saying  that  he  wished  to  buy  the 
place,  be  has  written  me  several  times  about 
it  I  made  him  a  proposition  and  he  wrote 
me  he  would  take  the  place  at  my  price  and 
afterwards  went  back  on  it  I  offered  him 
the  place  for  $150.00.  I  think  tbat  la  entire- 
ly too  cheap,  but  If  I  liad  the  money  now  I 
could  Invest  It  to  a  big  advantage  now.  I 
will  £:ive  you  all  over  that  amount  you-  can 
get  out  of  It  after  paying  Harby's  debt  if  you 
sell  or  cause  me  to  make  sale  of  it  I  think 
that  If  yon  will  talk  the  matter  up  so  Mr.  C. 
can  get  hold  of  it  that  he  will  pay  a  fair 
price  for  it  I  will  close  hoping  to  bear  from 
you  soon,  I  remain  yours  very  respectfully, 
Jas.  B.  Gardner." 

Now,  so  far  as  the  record  shows,  there  was 
nothing  which  passed  from  Hogan  to  Gard- 
ner showing  an  acceptance  by  Hogan  of  this 
agency  offered  by  Gardner  to  him  until  some 
time  in  the  month  of  October,  1900,  as  shown 
by  this  telegram:  "October  24, 1900.  James 
E.  Gardner,  Tremont,  Mo.r  I  believe  1  have 
sold  your  land,  will  write.    Eugene  Hogan." 

Now,  it  must  be  noted  that  if  Hogan  as 
agent  sold  this  seven  acres  of  land  as  the 
agent  of  Gardner  to  Samuel  Franklin,  the 
appellant,  be  must  have  relied  upon  the  let- 
ter of  Gardner,  dated  the  25th  June,  1900, 
and  did  not  rely  upon  the  letter  of  Gardner 
to  bim,  Hogan,  dated  the  23d  day  of  October, 
1900.  Every  witness  states  that  it  takes  at 
least  two  whole  days  for  a  letter  to  come 
ttom  Missouri  to  Sumter,  S.  0.  So  it  must 
have  been  as  we  stated,  as  only  one  day 
elapses  between  Gardner's  letter  to  Hogan 
and  Hogan's  telegram  to  Gardner.    The  let- 


ter referred  to  Is  as  follows:  "Tremont  Mo.. 
October  28,  1900.  Mr.  Eugene  Hogan,  Sum- 
ter, S.  C— Dear  Sir:  I  received  a  letter  a 
few  days  ago  from  H.  Harby,  he  said  he  was 
going  to  foreclose  his  mortgage  soon  unless  he 
gets  the  money,  he  also  said  that  there  was 
a  man  who  wanted  the  place,  but  he  only 
wanted  to  pay  me  $125.00  and  assume  the 
payment  of  his  debt  I  think  It  was  T.  D. 
C,  though  he  did  not  say.  I  believe  they  are 
working  together  to  try  to  get  thp  place  for 
less  than  It  is  worth.  I  want  you  to  help 
me  to  sell  to  some  one  else  so  as  to  defeat 
them.  Do  your  best  to  sell  it  at  once.  What 
has  become  of  Briggs  Bros.,  and  Charley 
MuUer.  Where  .is  Edmund,  is  be  in  the 
Philippines,  or  did  he  ever  go;  I  hope  he 
never  went,  for  I  do  think  that  is  a  cruel  war 
uncalled  for  and  without  cause.  Hoping  to 
hear  from  you  soon.  This  leaves  all  well, 
wishing  you  and  yours  the  same  and  much 
success,  I  remain,  very  respectfully,  Jas.  B. 
Gardner." 

Now,  on  the  very  same  day  that  Gardner 
wrote  the  foregoing  letter  to  Eugene  Hogan, 
he  wrote  the  following  letter  to  T.  D.  Chand- 
ler: "Tremont  Mo.,  October  23,  1900.  Mr. 
T.  D.  Chandler— Dear  Sir:  Yours  of  the  20th 
to  hand,  will  say  in  reply  tbat  I  have  not  au- 
thorized Mr.  Hogan  to  sell  that  piece  of  land 
for  me,  he  wrote  me  about  it  and  I  wrote 
him  that  it  was  for  sale.  I  also  told  him 
that  If  I  sold  it  that  a  check  must  accom- 
pany the  deed,  then  I  would  sign  and  return 
deed.  If  you  want  the  place  you  can  have  it. 
If  you  will  take  it  at  once  for  $150.00,  with- 
out me  having  to  make  any  settlement  with 
Harby,  so  if  you  accept  my  proposition  fill 
out  deed  and  send  to  me  at  once,  will  sign 
and  return  same  at  once.  Yours  respect- 
fully, Jas.  E.  Gardner." 

No  letter  of  Hogan  to  Gardner  appears  in 
the  record  after  this.  We  assume,  however, 
that  the  letter  of  A.  B.  Stnckey,  Esq.,  which 
was  dated  the  SOth,  but  mailed  on  31st  of 
October,  1900,  was  the  letter  referred  to  by 
XiUgene  Hogan  in  his  dispatch  to  Gardner  on 
the  24th  October,  1900,  hereinbefore  recited. 
This  letter  of  Mr.  Stuckey  was  as  follows: 
"October  80,  1000.  Mr.  James  B.  Gardner, 
Tremont,  Mo.— Dear  Sir:  Enclosed  please 
find  a  deed  to  be  executed  by  you  to  the 
Hogan  lot  Mr.  Harby  says  he  will  g^ve  us 
a  few  days  to  settle  up  with  him.  So  in 
accordance  with  the  proposal  in  your  letter 
to  Mr.  Hogan  of  June  last  to  give  him  all  he 
can  make  out  of  it  above  $150.00  to  be  paid 
you  and  above  the  debt  held  by  Mr.  Harby. 
Mr.  Hogan  has  bargained  to  sell  provided  it 
can  be  wound  up  right  away.  So  please 
don't  delay  and  to  make  yourself  safe,  you 
send  the  deed  to  Bank  of  Sumter  and  in- 
struct them  'not  to  deliver  till  payment  of 
$150.00  to  be  returned  by  bank  to  you.  I 
suggest  this  as  a  safe  way  to  transact  the 
matter.  Now,  please  bear  in  mind  that  the 
deed  must  be  executed  and  probated  In  ac- 
cordance with  our  law  here  and  not  the  laws 
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of  Mo.  There  must  be  two  subscribing  wit- 
nesses to  your  deed.  One  of  tbese  witnesses 
must  appear  before  your  clerk  of  some  Court 
of  record,  and  tben  and  tbere  sign  the  pro- 
bate. So,  too,  have  your  wife  appear  before 
the  clerk  of  Court.  Now,  our  law  does  pro- 
Tide  that  a  notary  using  bis  seal  may  do 
for  both  above  provided  he  affix  thereto  the 
cert  of  the  clerk  of  Court  as  to  his  official 
character,  but  the  surest  and  best  plan  is  for 
you  and  wife  to  go  to  the  clerk's  office  and 
there  have  the  paper  with  witness  executed. 
Please  do  not  delay,  as  this  party  may  back 
out    Yours  very  truly,  A.  B.  Stuckey." 

To  go  back  for  a  moment.  We  wish  to 
call  attention  to  the  fact  that  Gardner's  let- 
ter of  the  23d  October,  1900,*  to  T.  D.  Chan- 
dler only  reached  the  latter  through  the 
mails  on  the  25th  or  26th  of  October,  1900. 
He,  Chandler,  replied  to  It  by  telegram  on 
2d  November,  1900,  as  foUows:  "Sumter,  S. 
0.,  Nov.  2d,  1900.  To  James  B.  Gardner, 
Bolivar,  Mo.,  vja  Bolivar  Station,  Mo.  1  ac- 
cept your  offer  for  land.  Don't  sign  deed 
sent  for  negro.  I  will  forward  deed  to  my- 
self. Answer.  (Signed)  T.  D.  Chandler." 
On  the  next  day,  the  3d  November,  1900, 
Gardner  telegraphed  as  follows:  "Bolivar 
Station,  Mo.,  Nov.  3,  1900.  T.  D.  Chandler, 
Sumter,  S.  0.  Message  received.  Send  deed 
with  check.  One  hundred  and  seventy-two 
dollars.  Will  sign  return.  Jas.  E.  Gardner." 
On  the  same  day,  3d  November,  1900,  T.  D. 
Chandler  sent  the  following:  "11,  S,  1900. 
To  James  B.  Gardner,  Bolivar  Station,  Mo. 
New  Tork  exchange  and  deed  sent  to  Polk 
County  Bank.  Accept.  (Signed)  T.  D.  Chan- 
dler." On  the  10th  day  of  November,  1900, 
James  B.  Gardner  executed  bis  deed  convey- 
ing the  seven  acres  of  land  to  Thomas  Dun- 
can Chandler,  which  was  placed  on  record 
by  the  latter. 

Now  we  will  return  to  Samuel  FrankUn. 
On  the  Slst  October,  bis  attorney  sent  on 
the  deed  to  the  seven  acres  of  land  to  Tames 
Gardner,  conveying  the  seven  acres  of  land 
to  said  Samuel  Franklin.  On  the  8th  No- 
vember, 1900,  James  Gardner  returned  said 
deed,  refusing  to  sign  the  same  on  the 
ground  that  he  had  already  sold  the  land  to 
Chandler.  But  on  the  3d  day  of  November, 
the  said  Samuel  Franklin  paid  to  Eugene 
Hogan  the  sum  of  $a,  and  took  the  follow- 
ing receipt:  "November  3,  1900.  Beceived 
Sumter,  S.  C,  November  8d,  1900,  of  Samuel 
Franklin,  five  dollars  In  part  payment  of 
the  lot  of  land  of  seven  acres  owned  by 
James  B.  Gardner,  on  the  road  from  Sumter 
to  Statebnrg  adjoining  the  lands  of  T.  D. 
Chandler  and  others— the  power  to  sell  the 
same  having  been  given  to  me  by  said  J.  E. 
Gardner  by  bis  letters  to  me,  one  dated  June 
25th,  1900,  and  the  other  dated 'October  23d, 
1900.  The  terms  Of  sale  are  for  cash,  the 
price  being  four  hundred  and  fifty  dollars. 
Including  therein  the  mortgage  debt  over  the 
land  now  held  or  controlled  by  Horace  Har- 
by.    Eugene  Hogan." 


We  are  now  prepared  to  answer  this  ques- 
tion, and  we  hold  that  tbere  was  no  contract 
between  Franklin  and  Gardner.  It  Is  evi- 
dent that  such  was  the  opinion  of  Eugene 
Hogan,  the  agent  and  Mr.  A.  B.  Stuckey. 
The  former  said  in  his  telegram,  "I  believe 
I  have  sold  your  land;"  the  latter  said  in  his 
letter  to  Gardner,  dated  30th  October,  1900, 
"Please  do  not  delay  this  as  the  party  may 
back  out."  K  Samuel  Franklin  had  made  a 
binding  contract,  where  was  there  any  evi- 
dence In  writing  signed  by  himself  or  any 
lawfully  empowered  agent?  If  Samuel 
Franklin  had  himself  made  no  contract,  how 
can  it  be  said  that  James  E.  Gardner  bad 
made  such  a  contract  with  Franklin?  But  it 
Is  suggested  that  Chandler  had  changed  the 
contract  contemplated  by  Gardner  in  his  let- 
ter of  the  23d  October,  1900.  Look  back  at 
the  first  letter  of  Gardner  to  Chandler  of 
20tb  March,  19(X),  and  you  will  see  what  was 
in  the  minds  of  Gardner  and  Chandler,  to 
wit:  Says  Gardner,  "If  you  will  close  this 
contract  with  a  negotiable  note  payable  at  1 
October  next,  I  will  let  you  have  the  land 
at  $150  plus  the  payment  of  Harby's  mort- 
gage, plus  the  Interest  on  $450  at  eight  per 
cent  for  seven  and  one-third  months,  which 
Interest  amounts  to  $22."  The  trade  was 
not  consummated  by  the  negotiable  note  due 
1st  October,  1900,  but  was  on  the  same  prin- 
ciple consummated  on  the  2d  of  November. 
1900.    This  exception  Is  overruled. 

2.  We  think  the  circuit  judge  was  correct 
You  might  call  the  letters  of  25tb  June,  1900, 
and  23d  October,  1900,  and  the  receipt  of  $5 
by  Hogan,  a  contract  but  it  was  not  a  con- 
tract Certainly  the  minds  of  Chandler  and 
Gardner  met  tu>d  the  contract  between  them 
was  carried  into  execution,  (a)  The  letters 
and  telegrams  between  Chandler  and  Gard- 
ner certainly  showed  a  contract  between 
them.  I  will  take  so  much;  I  will  give  so 
much.  Deed  and  money  sent  and  accepted. 
Deed  returned  fully  signed.  We  would  call 
It  a  fully  consummated  contract  for  a  valu- 
able cont  {deration,  (b)  The  new  contract 
here  referred  to  is  fully  explained  by  going 
back  to  the  letter  of  20th  March,  1900,  from 
Gardner  to  Chandler,  and  to  the  letter  of 
25tb  June,  1900,  from  Gardner  to  Hogan, 
when  be  says  Chandler  had  agreed  to  his 
terms,  (c)  Certainly,  when  the  receipt  for 
$5  was  given  by  Hogan  on  the  3d  day  of 
November,  1900,  his  attorney,  Mr.  Stuckey, 
knew  that  Mr.  Chandler  was  after  this  land 
as  a  purchaser,  or  why  else  did  he  labor  so 
earnestly 'to  have  bim  not  Interfere  on  the 
evening  of  the  2d  November,  1900?  So  far 
as  the  delivery  of  possession  of  the  seven 
acres  to  Franklin  by  Hogan,  it  was  an  idle 
act  Hogan  possessed  the  keys  to  the  house 
on  Gardner's  land  without  his  knowledge, 
and,  furthermore,  he  had  no  authority  from 
his  principal  to  treat  with  Franklin  as  to  the 
matter  of  possession.  His  authority  to  act 
for  bis  alleged  principal  as  to  this  matter 
rendered  each  of  such  actions  a  nullity  In  th» 
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eyes  of  the  law  and  equity.  An  agent  acta 
at  bla  peril  In  anything  beyond  the  scope  of 
his  agency,  (d)  When  Gardner  ratified  his 
promises  to  Ohandler  by  making  fats  deed  for 
the  seven  acres  of  land,  he  put  it  beyond  his 
power  to  recall  said  deed,  if  he  had  attempt- 
ed to  do  BO,  which  fact  he  has  ever  since 
recognized,  as  witness  bis  return  of  the  pro- 
I>06ed  deed  to  Mr.  Stnchey  without  his  signa- 
ture, for  the  reason  that  he  had  already  sold 
the  land  by  contract  to  T.  D.  Ohandler.  (e) 
T.  D.  Chandler  needed  no  other  doctrine  In 
the  law  but  to  show  that  he  had  a  deed  from 
Gardner  for  the  land,  and  that  he  had  paid 
a  yaluable  consideration  therefor.  It  remain- 
ed for'FranUln  to  successfully  Impeach  that 
consummated  transaction  between  Gardner 
and  Chandler,  (f)  Nor  did  Chandler  fall  In 
replying  to  the  charges  of  Franklin.  If 
Chandler  was  not  answerable  for  any  failure 
In  the  equities  attempted  to  be  set  up  by 
FiankUn,  his  claim  was  prior  In  point  of  time 
to  that  of  Franklin,  and  we  have  already 
shown  that  Franklin  had  no  valid  contract 
that  be  was  entitled  to  set  up  either  against 
Gardner  or  against  Chandler. 

8.  There  can  be  no  question  that  under  the 
contract  between  Chandler  and  Gardner, 
when  Ohandler  paid  the  consideration  and 
sent  the  deed  to  Gardner  for  execution,  such 
deed  oiwrated  In  his  favor  from  the  very 
date  of  Its  execution,  which  was  anterior  to 
the  attempted  possession  of  the  land  by 
Franklin,  the  appellant.  This  exception  Is 
overruled. 

4.  In  view  of  the  facts,  we  cannot  hold 
that  the  Judge  made  any  mistake  in  this 
finding.  The  very  letter  shown  by  Hogan  to 
Mr.  Stuckey  while  he  was  Investigating  his 
client's  righto  showed  that  Mr.  Ohandler  was 
seeking  a  title,  and  on  the  2d  day  of  Novem- 
ber, 1900,  Mr.  Chandler  refused  to  cease  op- 
pocdng  Franklin's  title.  This  exception  Is 
overruled. 

6.  Franklin  had  no  right  of  possession.  He 
Was  bound  to  make  Inquiry  as  to  Hogan's 
right  as  agent  to  deliver  possession.  On  the 
12th  November,  1900,  which  was  the  date  of 
his  attempt  at  possession,  his  attorney  had 
received  the  deed  he  had  sent  to  Gardner  on 
the  81st  of  October,  1900,  which  was  notice 
to  him  that  Gardner  repudiated  any  alleged 
agency  of  Hogan.  This  exception  Is  over- 
ruled. 

6.  We  have  already  held  that  there  was  no 
valid  contract  between  Franklin  and  Gardner, 
and  certainly  none  such  as  would  Interfere 
with  T.  D.  Ohandler  which  could  be  specifi- 
cally enforced.  Besides,  what  had  Franklin 
parted  with  as  value  except  the  $6  paid  to 
Hogan,  tfho  was  not  clothed  with  power  from 
Gardner  to  receive  any  money  for  blm?  As 
before  stated,  notice  to  Franklin  of  the  want 
of  such  power  in  such  agent  will  be  Insisted 
upon  under  the  law  governing  agents.  If 
they  (agents)  have  not  power  to  bind  their 
principals,  third  parties  act  at  their  peril  with 


such  unauthorized  agents.  This  exception  is 
overruled. 

7.  Judge  WatteT  order,  referring  Issues  in 
both  actions  consolidated  under  his  order, 
when  no  appeal  is  taken  therefrom,  becomes 
the  law  of  this  case,  and  therefore  Judge  Hud- 
son was  not  at  fault  No  such  question  was 
raised  by  appellant  at  the  hearing  before 
Judge  Hudson.   The  exception  Is  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(6B  S.  C.  S3S) 

J.  HABZBDRO  &  CO.  v.  SOUTHBBN  &T. 
OO. 

(Supreme  Court  of  South  Oarolina.    April  1, 
1903.) 

DBPCWinON— CERTIFICATION— PARTNERSHIP— 
BVIDENCB—CARRIBRS— INJURY  TO  BAQOAOB 
—FLBADING— INSTRUCTIONS-DAMAGES. 

1.  Where  the  genuineness  of  the  evidence  in 
a  deposition  was  certified  to  by  the  officer.  It  Is 
Bufficient,  the  law  not  requiring  the  witness  to 
sign  in  the  presence  of  the  oiScer. 

2.  The  continuance  of  a  partnership  beyond 
the  time  to  which  it  was  limited  in  a  written 
agreement  may  be  shown  by  parol. 

3.  In  an  action  for  damages  to  one  piece  of 
clothing,  it  is  not  necessary  to  allege  special 
damage  to  the  whole  suit. 

4.  Where  it  was  not  clear  from  an  answer 
whether  a  witness  intended  to  place  the  dam- 
age of  which  he  was  speaking  at  $500  or  $250, 
a  question,  "Was  or  was  not  your  actual  loss, 
on  account  of  the  49  samples,  $2607'  was  not 
erroneous  as  leading. 

6.  An  instruction  in  an  action  for  injuries  to 
baggage  that,  when  the  railroad  gave  a  check 
for  the  trunk  it  took  the  burden  of  care  in 
transporting  and  delivering  the  trunk,  is  not 
erroneous  as  a  charge  on  the  facts. 

€.  It  is  not  error  to  refuse  to  charge  a  correct 
abstract  proposition  of  law. 

7.  Damages  to  baggage  resnltlng  from  a 
heavy  rain  does  not  excuse  a  carrier,  as  being 
an  act  of  God,  unless  it  is  shown  that  the  In- 
jury could  not  have  been  prevented  by  any  rea- 
sonable care. 

Appeal  from  Common  Pleas  Obrcolt  Court  of 
Fairfield  Oounty;  Watts,  Judge. 

Action  by  J.  Harzburg  &■  Oo.  against  the 
Southern  Railway  Oompany.  From  Judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

O.  P.  Sanders,  for  appellant  J.  B.  McDon- 
ald, for  respondents. 

WOODS,  J.  This  suit  was  Instituted  by  the 
plalntiflTs,  merchants  of  Baltimore,  to  recover 
$500  damages  alleged  to  have  been  caused  by 
the  defendant's  negligence  and  carelessness  in 
not  protecting  from  a  rain  storm,  at  its  Wlnns- 
boro  station,  four  trunks  of  sample  clothing 
checked  by  the  plaintiff's  salesman  over  de- 
fendant's line  from  Charleston  to  Wlnnsboro. 
The  defense  was  a  general  denial  and  con- 
tributory negligence.  The  Jury  found  a  verdict 
for  $250,  and  the  defendant  appeals,  charging 
errors  in  the  admission  of  testimony  and  the 
Instructions  of  the  presiding  Judge. 

As  \o  the  second  exception,  and  subdivision 

1 1.  Bee  Depoaltlons,  voL  16,  Cent.  Dig.  If  US,  1S3. 
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2  ot  tbe  first  exception.  It  la  only  necessary 
to  say  the  evidence  was  taken  at  the  place 
In  Baltimore  more  accurately  described  in  the 
notice,  defendant  attending  and  participating. 
The  law  does  not  require  the  witness  to  sign 
in  the  presence  of  the  officer.  The  genuine- 
ness of  the  evidence  was  certified  to  by  the 
officer,  and,  tf  the  signature  was  not  genuine, 
it  was  the  duty  of  the  defendant  to  make  It 
80  appear  to  the  court  This  disxwses  of  the 
drst,  second,  third,  and  fourth  exceptions. 

Defendant  could  not  have  been  injured  by 
the  introduction  of  plaintiff's  written  partner- 
ship agreement,  which  had  expired  by  Its  own 
limitation  at  the  time  the  damage  was  done, 
and  the  fifth  exception  cannot  be  sustained. 

In  tbe  sixth  exception,  appellant  takes  tbe 
position  It  is  not  competent  to  prove  by  parol 
the  continuance  of  a  partoersliip  beyond  tbe 
time  to  which  It  was  limited  in  a  written 
agreement.  This  position  cannot  be  sustained, 
for  the  reason  that  tbe  formation  or  continu- 
ance of  a  partnership  may  be  proved  by  any 
competent  evidence,  written  or  parol. 

In  the  seventh,  eighth,  and  tenth  exceptions, 
appellant  submits  the  question  whether  the 
plaintUIs  could  recover  for  depreciated  value 
of  a  suit  of  clothing  considered  as  an  entirety, 
when  only  one  article  of  the  suit  was  Injured, 
without  alleging  special  damages  in  this  re- 
gard. Each  garment  of  a  suit  of  clothing 
usually  has  a  degree  of  value  growing  out  of 
Its  connection  with  the  other  parts,  and  for 
this  reason  no  special  allegation  of  such  value, 
or  the  Impairment  of  such  value,  was  neces- 
sary. 

One  of  the  plaintiffs  was  asked:  "Tell  as, 
if  yon  know  it,  was  or  was  not  your  actual 
loss,  on  account  of  the  forty-nine  samples, 
$250?"  In  the  ninth  exception,  appellant  in- 
sists this  question  was  leading.  It  will  oe 
seen  by  reference  to  the  testimony  that  It 
was  not  clear,  from  what  the  witness  had  just 
said,  whether  he  meant  to  place  the  damage  of 
which  he  was  speaking  at  $500  or  $250,  and 
the  question  manifestly  was  asked  the  witness, 
not  to  lead  him,  but  to  ascertain  which  of 
these  amounts  he  meant  as  his  estimate.  Be- 
sides, it  Is  manifest  no  injury  resulted  to  ap- 
pellant from  allowing  the  question. 

In  his  charge  the  presiding  judge  used  this 
language:  "I  charge  you,  as  a  matter  of  law, 
that,  when  tbe  railroad  gave  check  for  the 
trunks  to  the  traveling  salesman,  they  took  the 
burden  of  care  and  ordinary  precaution  in 
transporting  and  delivering  the  trunks  In  good 
condition."  Appellant  takes  the  position  this 
was  an  assumption  and  statement  that  checks 
bud  been  Issued,  and  was  a  charge  on  tbe 
facts.  From  an  examination  of  the  charge 
It  Is  apparent,  when  this  language  was  used, 
tbe  chrcult  judge  was  speaking  generally  of 
tbe  duty  of  a  railroad  company  to  care  for 
checked  baggage.  He  subsequently  expressly 
left  It  to  the  jury  to  say  whether  In  this  caae 


checks  had  been  Issued.  In  addition  to  this, 
the  witnesses  on  both  sides  proved  that  plain- 
tifls'  agent  had  the  checks,  and  no  issue  wliat- 
ever  was  made  concerning  them.  The  elev- 
enth exception  Is,  therefore,  vrltbout  fotmda- 
tion.  Hollings  v.  Bankers'  Union,  63  S.  C. 
187,  41  S.  E.  90;  Jenkins  T.  By.  Co^  68  S.  a 
381,  36  S.  B.  -703. 

The  twelfth  exception  cannot  be  sustained, 
because  this  court  has  very  often  held  a  hy- 
pothetical statement  made  In  a  charge  is  not 
a  statement  of  the  facts  of  the  case  on  triaL 

The  defendant's  sixth  request  to  charge  was 
as  follows:  "Where  baggage  Is  Injured,  It  Is 
the  duty  of  the  passenger,  after  the  baggage 
Is  delivered  to  him,  to  do  all  he  can  to  lessen 
the  damage,  and  if  he  fails  to  do  this,  and 
by  reason  of  such  fallufe  tbe  damage  Is  in- 
creased, then  for  this  the  railroad  company  is 
not  to  be  held  responsible."  Tliis  was  a  cor- 
rect proposition  of  law,  and  refusing  to  charge 
It  would  be  reversible  error.  If  It  had  been 
applicable  to  the  proven  facts,  of  the  ■  case. 
Appellant's  counsel  argues  that  plaintifts 
should  have  taken  clothing  out  of  the  trunlu 
and  dried  it,  so  as  to  lessen  the  damages,  and 
that  for  this  reason  the  foregoing  proposition 
was  applicable.  The  piaintiCTs'  agent  testified 
drying  would  not  have  reduced  tbe  damage, 
and  the  defendant  offered  no  evidence  tending 
to  show  It  could  have  been  so  reduced.  There 
was  therefore  no  evidence  before  the  court  to 
which  this  request  could  apply,  and  It  was  not, 
for  this  reason,  error  to  refuse  it  Tbe  thir- 
teenth exception  cannot  be  sustained.  Hicks 
T.  By.  Co.,  63  S.  a  599,  41  S.  E.  753. 

Appellant  next  Insists  the  ivrj  should  have 
been  ^ven  this  charge,  as  requested:  "If  an 
Injury  Is  caused  by  an  unprecedented  rainfall, 
such  as  ordinary  human  foresight  and  pru- 
dence could  not  foresee,  then  such  Injury  Is 
caused  by  an  act  of  God,  for  which  the  rail- 
road Is  not  to  be  held  responsible."  This  was 
not  a  sound  legal  proposition.  Even  if  the 
injury  was  caused  by  an  unprecedented  rain- 
fall, such  as  ordinary  human  foresight  gad 
prudence  cotdd  not  anticipate,  the  carrier 
would  still  be  liable  unless  he  was  unable  to 
guard  against  the  injury.  It  is  not  sufficient, 
to  relieve  a  carrier  of  liability  for  injury  to 
goods,  that  the  damage,  should  have  resulted 
from  unusual  and  unforeseen  action  of  nature; 
the  carrier  must  show  further  that  tbe  Injury 
could  not  have  been  prevented  by  any  fore- 
sight, pains,  or  care  reasonably  to  be  expected. 
Beaves  v.  Waterman,  2  Speers,  197,  42  Am. 
Dec.  364;  Ewart  v.  Street,  2  Bailey,  157,  23 
Am.  Dec.  131;  Slater  v.  By.  Co.,  29  S.  a  101, 
6  8.  E.  936;  1  Cyc.  of  Law,  75a  Before  reach- 
ing defendant's  requests,  the  presiding  Judge 
had  fully  charged  this  doctrine  In  terms  by  no 
means  tmfavorabie  to  appellant  The  four- 
teenth exception  is  overruled. 

It  is  tbe  Judgment  of  this  court  that  the 
judgment  of  the  drcnlt  conrt  be  affirmed. 
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(S3  S.  C.  573) 

MUCKENFUSS  t.  FISHBUBNB  et  aL 

(Supreme  Ooort  of  Sonth  Carolina.    April  7, 
1908.) 

APPBALABUI  OBDER— RECOMMITTIMa  BQUnT 

OASia. 

1.  Detetylant  cannot  appeal  from  an  order 
recommittiog  an  equity  cause  to  take  and  re- 
port other  testimony,  except  for  want  of  ju- 
risdiction, or  failure  to  grant  a  mode  of  trial 
to  which  he  waa  entitled  by  law. 

2.  A  judge  may  grant  an  order,  while  "hold- 
ing court  in  another  county  or  at  chambers, 
recommitting  a  case  for  further  OTidence. 

Appeal  from  Common  Pleaa  Circuit  Court 
of  Dorchester  Connty;  Townaend,  Judge. 

Foreclosure  by  Harriet  E.  Muckeufusa 
against  Helen  M.  Flshbnme  and  Sophia  F. 
8.  Marlon.  From  order  recommitting  case 
witb  Instructions,  defendants  appeaL  Af- 
firmed. 

Ur.  Reynold.s,  for  appellants.  Simons, 
SiegUng  &  Capplemann  and  Burke  dc  Brck- 
man,  for  respondent 

JONBS,  J.  Tills  is  an  appeal  from  an  order 
of  Judge  Townsend,  dated  March  13,  1902, 
referring  it  to  the  master  to  take  and  report 
testimony  in  addition  to  the  testimony  pre- 
viously taken  and  reported  pursuant  to  an 
order  of  Judge  Aldrich  dated  February  IS, 
1901.  An  order  referring  or  recommitting  a 
cause  to  the  master  to  take  and  report  testi- 
mony is  addressed  to  the  discretion  of  the 
court,  as  matter  of  administration,  for  the 
purpose  of  preparing  for  and  speeding  a 
bearing  of  the  cause  ui)on  its  merits.  It  de- 
termines no  rights  or  issues,  does  not  InrolTe 
the  merits,  and  does  not  afTect  any  substan- 
tial right,  wbleb,  in  effect,  determines  the  ac- 
tion and  prevents  a  Judgment.  An  appeal 
from  such  an  order  will  not  be  entertained 
unless  it  operates  to  deny  to  a  litigant  a 
mode  of  trial  to  which  he  Is  entitled  by  law, 
or  unless  the  order  is  assailed  for  want  of 
Jurisdiction.  Lowndes  v.  Miller,  26  8.  C.  122; 
Ferguson  v.  Harrison,  84  S.  C.  169,  13  S.  E. 
832;  Slmms  v.  Phillips,  46  S.  C.  149,  24  S.  E. 
07;  Barnwell  v.  Marion,  68  S.  O.  463,  86  S.  B. 
818.  This  action  being  for  the  foreclosure  of 
a  real  estate  mortgage,  and  there  being  no 
Issue  therein  which  defendant  is  entitled  to 
have  submitted  to  a  Jury  as  matter  of  right, 
ft  only  remains  to  consider  the  exceptions  In 
ao  far  as  they  may  raise  a  Jurisdictional 
question. 

The  third  exception  is  as  foUows:  "(3)  Be- 
cause his  honor  Judge  Townsend  erred  in 
passing  said  order  of  March  14,  1902,  at 
Charleston,  8.  C,  as  the  court  of  common 
pleas  for  Charleston  county  had  no  Jurisdic- 
tion over  these  defendants,  they  being  reel- 
denta  of  Dorchester  county,  and  the  property 
the  subject-matter  of  this  suit  being  also  in 
Dorchester  county,  and  the  court  of  common 
pleas  for  said  county  had  adjourned  sine  die 
February  22,  1902,  and  this  cause  was  oon- 

f  1.  Sm  Appeal  and  Error,  vol.  I,  Cant  Dig.  I  TSt. 


tlnued,  and  the  record  for  the  above-entitled 
cause  being  of  file  In  the  court  at  Dorchester 
county,"  The  first  difficulty  In  the  way  of 
this  exception  is  that  the  "case"  does  not 
show  that  the  facts  are  as  alleged  in  the  ex- 
ception. It  appears  that  the  matter  of  refer- 
ring the  cause  to  the  master  was  submitted 
to  Judge  Townsend  while  he  was  holding 
court  In  Dorchester  county  on  the  call  of  the 
case  for  trial.  If,  therefore.  It  be  true  that ' 
he  made  the  order  after  the  adjournment  of 
the  court  for  Dorchester  and  while  he  was  In 
Charleston,  be  had  power  to  do  so.  Ghafee 
T.  Ralney,  21  S.  0.  18.  Such  an  order  may 
be  at  chambers.  Bank  v.  Fennell,  65  S.  O. 
379,  33  S.  E.  485. 

The  exceptions  are  overruled,  and  the  order 
appealed  from  Is  affirmed. 

(86  s.  0.  502) 
HENRY  80NNEB0RN  &  CO.  T.  SOT7TH- 

BBN  RY.  CO. 

(Supreme  Court  of  South  Carolina,    March  81, 

1903.) 

DEPOSITIONS  —  NOTICE  —  SIONATDRB  OP  WIT- 
NESS—RBFRESHINO  MSU0RY-GARRIER8-IM- 
JURY  TO  BAQQAQE-SPECIAIi  DAMAGES— A(3T 
OP  QOD. 

1.  Where  a  notice  provides  for  the  taking  of 
a  deposition  at  No.  21  Bank  of  Baltimore 
building,  it  is  complied  with  by  taking  the 
deposition  at  the  oflSce  of  S.,  No.  2l  Bank  of 
Baltimore  building,  the  objector  being  present 
by  representative. 

2.  (3ode  1902,  $  2881  et  seq.,  do  not  require 
that  the  signature  of  the  witness  be  identified, 
other  than  by  the  certificate  of  the  notary  that 
he  had  awom  and  examined  the  witness. 

3.  Where  a  witness  had  testified  that  he  saw 
the  samples  of  goods  add,  and  superintended 
the  charging  of  the  same  at  the  time  they  were 
furnished,  he  could  refresh  his  memory  as  to 
the  value  of  the  sample  by  an  inspecti(m  of  the 
booka. 

4.  In  an  action  against  a  railroad  company 
for  patting  off  trunks  of  sample  clothing  at  a 
station  during  a  severe  rain  without  protection, 
under  the  issue  of  willful  negligence  it  is  proper 
to  show  special  damage. 

6.  ()ne  who  has  had  experience  in  custom- 
made  clothing  may  testify  as  to  the  injury 
caused  by  rain,  though  he  lias  never  seen  the 
goods. 

6.  It  is  the  duty  of  a  railroad  company  to 
protect  the  baggage  of  its  passengers,  while  in 
Its  custody,  from  exposure  to  rain,  by  the  exer- 
cise of  due  care. 

7.  If  there  be  any  negligence  on  the  part  of 
a  carrier  in  the  care  of  baggage  in  leaving  it 
exposed  to  the  rain,  the  carrier  cannot  escape 
responsibility  by  showing  that  the  act  of  Qod 
was  the  cause  of  the  injury. 

8.  An  act  of  God  means  inevitable  accident, 
without  the  intervention  of  man  and  the  pnb- 
lic  enemy. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  Watts,  Judge. 

Action  by  Henry  Sonnebom  &  Co.  against 
the  Southern  Railway  (Company.  From  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

C.  P.  Sanders,  for  appellant  J.  E.  McDon- 
ald, for  respondents. 

JONES,  J.  The  appeal  in  this  case  Is  from 
a  Judgment  on  verdict  In  favor  of  plaintiffs 
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in  an  action  for  damages  alleged  to  bave  been 
caused  by  defendant's  negligent  and  wanton 
conduct  in  putting  off  its  train  in  Wlnnsboro, 
S.  O.,  10  trunks  of  sample  clothing  belonging 
to  plaintiffs,  during  a  severe  rain  and  without 
any  protection,  whereby  the  samples  became 
wet  and  injured. 

1.  The  first  exception  assigns  error  in  ad- 
mitting the  deposition  of  Moses  S.  Sonnebom, 
the  objections  thereto  being:  (1)  That  it  was 
taken  In  the  office  of  Shiver,  Bartlett  &  Cb., 
Instead  of  Thos.  K.  le  Brou,  pursuant  to  the 
notice;  (2)  when  it  appeared  that  the  signa- 
ture of  the  deposition  had  not  been  witnessed 
by  the  notary,  tbere  being  no  identification 
of  the  signature  as  being  the  true  signature  of 
the  witness  examined.  These  objections  were 
properly  overruled.  The  notice  was  that  the 
deposition  could  be  taken  before  Thomas  K. 
he  Brou,  a  notary  public,  at  his  office,  No. 
21  Bank  of  Baltimore  building,  in  the  city  of 
Baltimore,  and  the  certificate  states  that  It 
was  taken  by  Thomas  K.  Le  Brou,  a  notary 
public,  at  the  office  of  Shiver,  Bartlett  &  Co., 
No.  21  Bank  of  Baltimore  building,  Balti- 
more, Md.  It  thus  appears  that  the  deposi- 
tion was  taken  at  the  place  noticed,  and  the 
Inference  Is  that  the  notary  mentioned  also 
bad  bis  office  at  that  place.  Besides,  tills  de- 
fendant was  present  by  representative  at  tbe 
taking  of  the  deposition. 

2.  With  reference  to  the  second  objection  as 
to  the  Identification  of  the  signature  of  the 
deponent,  such  identification  sufficiently  ap- 
pears by  tbe  certificate  of  tbe  notary  to  the 
effect  that  he  had  sworn  and  examined  the 
witness  Moses  S.  Sonnebom,  and  that  tbe 
questions  and  answers  were  contained  In  the 
pages  ponstltuting  tbe  deposition.  Tbe  stat- 
ute (section  2881  et  seq..  Code  1902)  relating 
to  such  depositions  does  not  require  any  other 
identification  of  the  deponent's  signature.  The 
signature  purporting  to  be  that  of  Moses  S. 
Sonnebom,  and  attached  to  tbe  deposition  Is 
presumptively  the  signature  of  tbe  witness 
Moses  S.  Sonnebom,  who  was  snnm  and  ex- 
amined by  the  officer  certifying  the  deposition. 

8.  The  second  exception  alleges  error  in  al- 
lowing question  No.  28  of  the  deposition  of 
the  witness  Sonnebom,  and  the  answer  there- 
to, when  it  appeared  that  the  witness  had  not 
made  the  entries  In  tbe  book,  nor  could  he 
testify  to  tbe  fact  contained  in  the  entry  In 
the  books  from  his  own  Jmowledge.  Interrog- 
atory No.  28,  and  the  ones  immediately  pre- 
ceding, are  as  follows:  "26  Q.  Have  you  pro- 
duced tbe  book  of  original  entry  containing 
the  list  of  samples  taken  by  Mr.  Browning  on 
said  trip?  A.  I  have  done  so,  and  this  Is  the 
book.  27  Q.  Is  that  the  book  of  original  en- 
try? A.  It  Is.  28  Q.  According  to  the  book 
you  hold  In  your  band,  what  Is  the  exact 
value  of  the  samples  taken  by  Mr.  Brovmlng 
on  said  trip?  A.  The  exact  value  as  to  loss 
or  damage  trlth  respect  to  the  salable  value 
of  the  suits,  of  which  Mr.  Browning  carried 
the  sample  coats,  was  $2,341.24,  and  the  sam- 
ple coats  which  be  carried  cost  more  than  half 


the  cost  of  the  suits;  but.  In  case  of  loss  or 
damage  to  the  coats,  It  also  depreciates  the  cost 
of  tbe  pants  and  vests."  The  witness  had  [de- 
viously testified  that  he  saw  the  samples  fur- 
nished to  Mr.  Browning,  the  traveling  agent, 
and  that  he  superintended  the  charging  of 
the  same  at  the  time  they  were  fumished.  It 
thus  appears  that  the  grounds  of  objection  are 
not  based  upon  the  facts.  The  witness,  hav- 
ing seen  the  samples  furnished  to  the  agent, 
and 'superintending  the  charging  the  same  on 
the  books  kept  for  that  purpose,  could  certain- 
ly refresh  his  memory  as  to  the  value  of  the 
samples  by  an  inspection  of  the  boolcs.  State 
T.  Collins,  16  S.  a  376,  40  Am.  Rep.  697,  and 
authorities  therein  mentioned. 

4.  The  third,  fourth,  fifth,  and  sixth  excep- 
tions charge  error  In  allowing  the  witness 
Browning  to  testify,  over  objection,  as  to  loss 
or  damage  with  respect  to  the  salable  value  of 
the  whole  suits  by  reason  of  the  injury  to  the 
coats.  The  trunlu  contained  overcoats,  and 
coats  forming  parts  of  full  suits,  but  tbe 
vests  and  pants  of  such  suits  were  in  Bal- 
timore at  the  time  of  tbe  Injnry.  The  objec- 
tion urged  to  this  testimony  Is  that  It  Is  an 
attempt  to  prove  special  damages  not  alleged 
In  the  complaint  Tbe  fifth  allegation  of  the 
complaint  is  as  follows:  "(6)  That  upon  the 
arrival  of  the  defendant's  said  cars  at  the  town 
of  Wlnnsboro,  on  which  the  plaintiffs'  sales- 
man and  agent  was  a  passenger  as  aforesaid, 
the  defendant,  by  Its  agents,  servants,  and 
employes,  recklessly,  carelessly,  negligently, 
willfully,  wantonly,  and  in  utter  and  willful 
disregard  of  the  rights  of  tbe  plaintiffs,  put  off 
the  10  said  trunks  of  clothing  samples  upon 
the  platform  of  Its  pasaengo:  station  at  the 
town  of  Wlnnsboro  during  a  very  hard  down- 
pour of  -rain;  and  then  and  there  recklessly, 
carelessly,  willfully,  and  wantonly  neglected, 
failed,  and  refused  to  move  said  trunks  out 
of  the  rain  and  put  them  In  Its  baggage  room 
or  other  place  of  shelter,  or  to  cover  the  same 
with  canvas  cloth,  as  was  Its  duty.  In  the  cir- 
cumstances. In  order  that  the  samples  in  said 
trunks  might  be  kept  dry  and  uninjured  by 
the  rain;  but,  on  the  contrary,  the  defendant 
carelessly,  negllgentiy,  recklessly,  willfully, 
and  wantxtnly  placed  and  tumed  said  trunks 
with  their  ends  upward  Instead  of  placing 
them  down  flat— In  which  first  iwsltion  the 
rain  could  more  easily  run  Into  said  trunla 
and  wet  contents  thereof— and  thus  allowed 
the  said  10  trunks  of  samples  belonging  to 
plaintiffs  as  aforesaid  to  remain  unprotected  In 
the  rain  and  weather  for  the  space  of  one 
hour,  whereby  the  said  samples  of  clothing  In 
said  trunks  were  thoroughly  wet  and  satu- 
rated with  the  rain  water,  and  were  thereby 
damaged  and  Injured  to  tbe  amount  of  one 
thousand  (|1,000)  dollars."  In  tbe  case  of 
Lipscomb  V.  Tanner,  31  S.  C.  62,  9  a  E.  733, 
tbe  court  said:  "It  Is  not  always  easy  to 
determine  whether  damage  is  or  is  not  special. 
The  cases  upon  the  subject  are  full  of  nice  dis- 
tinctions. We  have  seen  no  clearer -deflnlUon 
or  description  of  It  than  the  following:    The 
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^nenil  allegation  of  damages  wlU  snffice  to 
let  Jn  proof  and  to  warrant  recovery  of  all 
such  damages  as  naturally  and  necessarily  re- 
salt  from  the  unlawful  act  complained  of;  the 
law  implies  such  damages.  But  where  dam- 
ages do  not  necessarily  result  from  the  act 
complained  cX,  and  consequently  are  not  Im- 
plied by  law,  the  plaintiff  must  state  the  par- 
ticular damage  sustained  in  order  to  introduce 
testimony  In  regard  to  ft;  the  rule  is  to  avoid 
surprise,'  etc.  See  S  Am.  &  Eng.  Ency.  Law, 
40,  and  very  full  notes."  Such  Is  the  rule 
established  by  the  decisIonB  In  this  state.  Als- 
ton y.  Hugglns,  3  Brev.  185;  Boiyand  v.  Bel- 
linger, S  Strob.  376;  Loeb  ▼.  Hann,  39  S.  a 
468,  18  S.  B.  1;  Mood  T.  Telegraph  Co.,  40 
S.  a  528,  19  a  B.  67;  Pearson  y.  Spartan- 
burg (».,  51  S.  a  484,  29  S.  E.  193.  The 
injury  alleged  in  the  complaint  was  the  negli- 
gent and  wanton  exposure  of  the  trunks  to 
the  rain,  whereby  the  samples  of  clothing  In 
the  trunks  were  wet  and  saturated  with  rain 
water  and  damaged.  Oonsidered  with  refer- 
ence to  the  distinction  between  general  dam- 
ages and  special  or  consequential  damages, 
we  think  evidence  as  to  damage  resulting  to 
the  whole  suit,  parts  of  which  were  not  In  the 
trunk,  would  relate  to  special  damages.  With 
respect  to  actual,  or  compensatory,  or  general 
damages,  the  highest  measure  of  damages  that 
could  be  awarded  under  the  complaint  would 
be  the  depreciation  In  the  value  of  the  coats, 
alone,  through  the  negligence  of  defendant 
But  the  complaint  alleged,  also,  that  the  con- 
duct of  the  defendant  which  caused  the  Injury 
was  wanton,  and  demanded  punitive  damages. 
In  view  of  this,  it  was  competent  for  plaintiffs 
to  show  not  only  general,  but  special,  and 
even  remote,  damages  resulting  to  them  from 
defendant's  act,  with  a  view  to  enable  the 
Jury  to  award  proper  punitive  damages  under 
aO  the  drcumstances  of  the  case,  in  the  event 
they  should  conclude  that  defendant's  con- 
duct was  wanton.  Pickens  v.  B.  B.  Co.,  54 
&  a  506,  62  S.  E  667. 

5.  The  seventh  exception  complains  of  er- 
ror In  allowing  the  witnesses  Owens  and 
Kitchens  to  testify  as  to  the  elTect  generally 
upon  custom-made  clothes  by  reason  of  the 
canvas  In  the  lining  of  the  coats  getting  wet, 
when  these  witnesses  had  not  seen  the  coats 
in  question.  The  exception  is  not  sustained. 
Previous  to  the  testimony  of  the  witnesses 
it  bad  been  testified  that  the  clothes  In  ques- 
tion were  custom-made,  and  that  such  clothes 
generally  have  a  buckram  or  canvas  lining 
between  the  inner  lining  and  the  outside, 
which,  if  it  gets  wet,  will  draw  up  and  put 
the  coat  out  of  shape.  Owens  had  been  a 
clerk  in  a  dry  goods  store  handling  custom- 
made  clothes  for  about  10  years,  and  Kitch- 
ens had  been  In  the  mercantile  business  and 
handling  such  clothing  for  about  30  years. 
Under  these  drcumstances,  they  were  com- 
petent as  experts  to  testify  as  to  the  etTect 
Oie  wetting  of  the  canvaa  In  such  coats 
would  have. 


6.  The  eighth  exception  Imputes  error  as 
follows:  "In  refusing  to  allow  the  witness 
Skinner  to  testify  and  state  why  the  railway 
company  had  not  taken  extra  precautions  to 
avoid  trunks  and  baggage  getting  wet  pre- 
vious to  this.  It  being  respectfully  submit- 
ted that  it  was  both  relevant  and  competent 
to  prove  tliat,  in  view  of  there  being  an  un- 
precedented rainfall,  something  beyond  the 
experience  of  people  of  ordinary  prudence, 
the  company  was  not  to  be  held  responsible 
for  not  taking  extra  precautions  to  prevent 
injury,  and  was  in  response  to  the  facts 
brought  out  by  the  plaintiffs  on  the  cross- 
examination  of  defendant's  witness  as  to  the 
absence  of  a  canvas  covering,  and  would 
have  tended  to  negative  the  idea  of  negli- 
gence in  not  having  such  canvas  on  hand." 
The  testimony  was  properly  excluded,  be- 
cause it  would  have  been  merely  the  opinion 
of  the  witness,  and  that,  too,  upon  an  ir- 
relevant matter.  It  had  already  beat  shown 
that  the  trunks  had  been  left  exposed  to  a 
very  heavy  rain,  and  the  question  was  as  to 
the  duty  of  the  defendant  company  under 
such  circumstances  to  protect  the  trunks  by 
placing  them  under  shelter  or  covering  at  the 
time  of  the  Injury.  As  it  is  the  duty  of  a 
railroad  company  to  protect  the  baggage  of 
its  passengers,  while  in  Its  custody,  from  ex- 
posure to  rain,  by  the  exercise  of  the  care 
due  under  the  circumstances,  we  do  not  see 
how  its  failure  to  exercise  proper  precautions 
in  that  regard  In  the  past  would  tend  to  ex- 
cuse or  negative  an  Inference  of  negligence 
in  the  present  Instance.  Negligence  does  not 
cease  to  be  negligence  when  it  is  customary. 

Appellant's  ninth  exception  is  as  follows: 
"In  refusing  to  charge  defendant's  sixth  re- 
quest, to  wit:  'Where  baggage  is  injured,  it 
Is  the  duty  of  the  passenger  after  the  bag- 
gage Is  delivered  to  him  to  do  all  he  can  to 
lessen  the  damage;  and  if  he  fails  to  do  this, 
and  by  reason  of  such  failure  the  damage  is 
Increased,  then  for  this  the  raih:oad  is  not 
held  responsible.'  The  error  being  that,  in 
refusing  this  request,  his  honor  allowed  the 
Jury  to  estimate  and  give  as  damages  any 
Injury  that  might  have  been  done  to  the 
clothing  by  reason  of  the  failure  of  plaintiffs 
or  tbeh-  agent  to  take  care  of  them  after  they 
had  been  delivered  to  them  by  the  railroad." 
This  exception  is  not  well  taken,  for  an  In- 
spection of  the  record  shows  that  the  charge 
of  the  Judge  was  all  that  apirallant  could 
properly  require  in  that  connection.  The 
case  shows  that,  in  response  to  appellant's 
requests  to  charge,  the  jury  were  instructed 
as  follows:  "I  refuse  to  charge  you  that  In 
that  language;  but  I  have  already  told  yon 
that  If  you  believe  the  railroad  was  careless 
and  negligent,  and  that  was  the  cause,  the 
direct  and  proximate  cause,  of  the  damage  to 
the  plaintiff,  if  he  sustained  any  at  all,  then 
the  plaintiff  would  be  entitled  to  recover 
damages  as  they  sustained  by  reason  of  the 
carelessness  and  negligence  of  the  railroad 
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In  Injuring  ttiem,  If  yon  think  tbe  railroad 
did  carelessly  and  negligently  Injure  the  prop- 
erty of  the  plaintiffs." 

7.  The  tenth  and  last  exception  assigns  w- 
ror  as  follows:  "In  refusing  to  charge  de- 
fendant's ninth  request,  to  wit:  'If  an  in- 
Jury  Is  caused  by  an  unprecedented  rainfall, 
such  as  ordinary  human  foresight  and  pru- 
dence could  not  foresee,  then  such  Injury 
Is  caused  by  an  act  of  God,  for  which  the 
railroad  Is  not  to  be  held  responsible.'  Tbe 
error  being.  It  Is  respectfully  submitted:  (a) 
In  refusing  to  define  what  Is  an  act  of  God. 
(b)  In  leaving  it  to  the  Jury  to  say  whether 
an  unprecedented  rainfall,  such  as  ordinary 
biunan  foresight  and  prudence  could  not 
foresee,  was  or  was  not  an  act  of  God.  (c) 
In  holding  substantially  that  this  was  a  ques- 
tion of  fact  for  the  Jury,  instead  of  holding 
It  to  be  a  question  of  law  for  the  court" 
Tbe  Judge  had  already  cbarged  that  a  rail- 
road company  is  not  liable  for  such  dam- 
age to  goods  In  Its  custody  by  an  act  of  God, 
and  so  stated  In  refusing  the  above  request 
In  the  language  proposed.  The  request  was 
properly  refused  In  that  form,  because  It  fail- 
ed to  exclude  all  human  agency  as  a  co- 
operating cause.  The  correct  rule  is  thus 
stated  in  Slater  v.  R.  B.  Co.,  29  S.  C.  101,  6 
S.  E.  930:  "Where  an  act  of  God  causes  In- 
Jury  to  property  In  tbe  hands  of  a  common 
carrier,  and  such  act  Is  the  sole  cause  of  such 
injury,  then  tbe  proof  of  this  fact  is  a  per- 
fect shield.  But  II  there  be  any  negligence 
on  the  part  of  the  carrier,  which  If  It  had 
not  been  presents  the  Injury  would  not  have 
happened,  notwithstanding  the  act  of  God, 
the  carrier  cannot  escape  responsibility,  and 
the  onus-ls  upon  tbe  carrier  to  show  not  only 
that  the  act  of  God  was  the  cause,  but  that 
It  was  the  entire  cause,  because  It  Is  only 
when  the  act  of  God  Is  the  entire  cause  that 
tbe  carrier  can  be  sbielded."  An  act  of  God 
means  "Inevitable  accident,  without  the  In- 
tervention of  man  and  the  public  enemies." 
2  Kent  Comm.  p.  S97. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


(ee  s.  0. 1) 

STATB  ez  reL  BBUOE  et  al.  T.  BIOE  et  al. 

(Supreme  Court  of  South  Carolina.    April  7, 
1903.) 

TOWN    OOUNOIL— HLHCTION    TO    FILL   VACAN- 
CIES—TITLE  TO  OFFICE— INJUNCTION. 

1.  Under  Code  1902,  S  1940,  providing  that. 
In  case  any  vacancy  shall  occur  as  to  any  of  the 
wardens  of  the  town,  an  election  shall  be  held, 
and  the  Inteudant  and  warden  shall  give  no- 
tice thereof,  oo  refusal  of  the  members  of  the 
town  council  to  qualify,  two  wardens  may  or- 
der an  election  to  fill  the  vacancy. 

2.  In  actions  to  try  title  to  oflSce  the  Issue 
shall  be  made  by  complaint  and  answer,  and 
not  on  the  coming  In  of  the  return  to  the  rule 
to  show   cause, 

8.  Pending  an  action  to  try  title  to  the  ofDce 
of  the  wardfen  of  a  town,  the  officers  de  tacto 
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will  not  be  enjoined  from  exercising  tbe  duties 
of  their  office. 

Appeal  from  Common  Pleas  Olrcolt  Court 
of  Union  County;   Townsend,  Judge. 

Action  by  W.  W.  Bruce,  as  Intendant,  and 
Wm.  K.  Thomas  and  J.  A.  Hancock,  as  war- 
dens, of  the  town  of  Carlisle,  against  J.  G. 
Rice,  W.  B.  May,  E.  D.  Bailey,  J.  D.  Flem- 
ing, and  W.  F.  Bates.  From  orders  of  the 
court  all  defendants  except  Bates  appeal.  Be- 
yersed. 

J.  C.  Wallace,  for  appellants.  B.  T.  Town- 
send  and  Munro  &  Sanders,  for  respondents. 

JONES,  J.  This  Is  an  action  by  summons 
and  complaint  as  a  substitute  for  proceedings 
In  quo  warranto,  and  It  Is  sought  to  have  de- 
termined who  is  entitled  to  the  office  of  in- 
tendant and  wardens  of  tbe  town  of  Carlisle. 
The  appeal  is  from  an  order  of  Judge  Town- 
send,  dated  June  3,  1902,  requiring  defend- 
ants to  show  cause  before  him  at  chambers 
at  Union,  S.  0.,  on  tbe  27th  day  of  June,  1902, 
by  what  authority  they  are  holding  and  exer- 
cising the  duties  of  intendant,  wardens,  and 
clerk  and  treasurer,  respectively,  and  why 
they  should  not  be  enjoined  from  further  ex- 
ercising any  of  tbe  duties  of  said  officers,  and 
in  the  meantime  enjoining  and  restraining 
them  from  discharging  any  of  tbe  duties  of 
said  officers  until  the  further  order  of  the 
court  The  exceptions  to  tbe  said  order  are 
as  follows:  "(1)  Because  tbe  verified  com- 
plaint upon  which  it  was  based  does  not  state 
facts  sufficient  to  authorize  It,  and  his  honor 
erred  in  granting  it  (2)  Because  his  honor 
erred  In  not  requiring  bond  or  undertaking 
on  the  part  of  plaintiffs  at  whose  Instance 
the  injunction  was  granted,  as  required  by 
statute,  upon  granting  tbe  order  of  injunc- 
tion. (3)  Because  his  honor  bad  no  jurisdic- 
tion to  make  said  order  of  Injunction,  and 
erred  in  granting  the  same.  (4)  Because  his 
honor  had  no  power  to  enjoin  the  duly  declar- 
ed elected,  qualified,  and  acting  town  council 
of  Carlisle  and  clerk  and  treasurer  thereof 
from  performing  the  functions  of  their  office, 
of  collecting  taxes  or  otherwise,  until  the 
right  and  question  of  title  to  said  offices  had 
been  determined  In  an  action  In  the  courts, 
and  his  honor  erred,  therefore,  in  enjoining 
them  temporarily,  and  requiring  them  ta 
show  cause  before  him  on  June  27,  1902,  why 
they  should  not  be  enjoined  from  further  ex- 
ercising any  of  tbe  functions  of  said  offices. 
(5)  Because  no  Injunction  is  allowed  as  a  rem- 
edy in  the  action  and  proceedings  provided  by 
statute  for  trying  and  determining  the  rights 
to  office  (chapter  2,  tit  13,  of  the  Code  of 
Procedure),  and  his  honor  therefore  erred  in 
granting  said  order  of  injunction,  and  to 
show  cause  why  it  should  not  be  made  per- 
manent" 

From  tbe  allegations  of  tbe  complaint  it  ap- 
pears: (1)  That  tbe  town  of  Carlisle  was 
duly  chartered  under  the  laws  of  this  state. 
(2)  That  pursuant  to  said  charter  an  election 
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wu  held  for  Intendant  and  waidens  of  said 
town  on  the  14th  day  of  January,  1902.  (3) 
That  the  managers  of  election  connted  the 
Totes,  and  declared  W.  H.  Gist  elected  as  In- 
tendant, and  J.  O.  Bice  and  W.  F.  Bates,  de- 
fendants, and  W.  H.  Thomas  and  J.  A.  Han- 
cock, plaintiffs,  as  wardens.  (4)  That  W.  H. 
Gist  qualified  as  Intendant  and  defendantel 
Rice  and  Bates  qualifled  as  wardens.  (6)  That 
plaintiffs,  Thomas  and  Hancock,  refused  to 
qualify,  and  that  an  election  was  held  to  fill 
Bucb  vacancies  on  February  3,  1002,  at  which 
election  defendants  W.  B.  May  and  K.  D. 
Bafley  received  the  highest  number  of  votes, 
were  declared  elected,  and  qualified.  (6)  That 
defendant  Fleming  was  chosen  clerk  and 
treasurer  by  the  council,  and  qualified.  (7) 
That  W.  H  Gist,  who  had  been  declared 
elected  as  intendant,  discharged  the  duties  of 
the  office -until  restrained  from  so  doing  by 
an  order  In  the  case  of  State  ex  rel.  W.  W. 
Brace,  as  Intendant,  v.  W.  H.  Gist  (8) 
That,  after  W.  H.  Gist  was  restrained  from 
acting  as  Intendant  as  aforesaid,  the  defend- 
ants Rice,  May,  and  Bailey  met  as  wardens, 
and  attempted  to  elect  3.  G.  Rice  as  Intendant 
pro  tern.,  and  that  Rice  has  since  been  actlug 
as  sncb.  It  thus  appears  that  defendants  are 
at  least  de  facto  officers  of  said  town.  The 
complaint,  however,  alleges  that  at  the  elec- 
tion on  January  14,  1002,  the  managers  un- 
lawfully refused  to  allow  0  qualifled  electors 
of  said  town  to  vote  at  said  election,  and  that 
said  electors  desired  and  intended  to  vote  for 
W.  W.  Bruce  as  Intendant,  and  for  J.  G.  Rice, 
C.  D.  Anderson,  W.  K.  Thomas,  and  J.  A. 
Hancock  as  wardens;  that  the  managers  of 
election,  out  of  a  total  of  89  qualifled  elect- 
ors presenting  themselves  to  vote,  allowed  only 
22  to  vote,  and  that  out  of  such  22  votes  the 
plaintiff  Bruce  received  9  (or  Intendant  and 
W.  H.  Gist  received  13  for  Intendant;  where- 
upon the  managers  Illegally  declared  W.  H. 
Gist  the  duly  elected  intendant 

The  complaint  further  charges  that  the 
election  to  fill  vacancies  on  February  3, 1902, 
was  without  authority  of  law.  There  is, 
then,  no  doubt  that  defendants  J.  G.  Rice 
and  W.  F.  Bates  were  duly  elected  and  quali- 
fied wardens  of  said  town  at  the  time  of  the 
election  to  fill  vacancies,  and  that  W.  H.  Gist 
bad  been  declared  elected  as  Intendant,  and 
had  qualified  as  such  at  that  time.  Section 
1910,  Code  1902,  provides:  "In  case  a  vacan- 
cy shall  occor  In  the  office  of.  intendant  or 
any  of  the  wardens  by  death,  resignation, 
removal  from  the  state  or  for  any  other 
canse,  an  election  shall  be  held  to  fill  such 
vacancy,  and  the  Intendant  and  warden  (or 
wardens,  as  the  case  may  be),  shall  give  ten 
days'  previous  public  notice  of  such  election," 
etc.  The  election  to  fill  the  vacancies  caused 
t>y  the  refusal  of  plaintiffs,  Thomas  and  Han- 
cock, to  qualify,  was  within  the  power  of 
Gist,  Bice,  and  Bates,  acting  town  council,  to 
order.  It  being  conceded  that  defendants 
May  and  Fleming  received  the  highest  num- 
ber of  votes  at  that  election,  were  declared 
44  8.B.-« 


elected  as  wardens,  and  qualified  as  such, 
the  defendants  constituted  the  lawful  town 
council  of  Carlisle  at  the  time  of  the  action 
complained  of  In  this  appeal.  Even  If  it  be 
true  that  at  the  time  of  ordering  the  election 
to  fill  vacancies  Gist,  acting  as  intendant, 
had  been  enjoined  from  acting  as  intendant, 
the  act  of  Gist,  Rice,  and  Bates  in  ordering 
said  election  was  not  void.  The  complaint, 
therefore,  does  not  state  a  cause  of  action 
against  tilie  defendants,  and  would  not  sup- 
port the  rule  to  show  canse  and  the  restrain- 
ing order  from  which  the  appeal  Is  taken. 

Furthermore,  a  rule  to  show  cause  and  a 
restraining  order  In  the  meantime  Is  not 
proper  In  actions  of  this  kind.  It  was  com- 
mon to  issue  a  rule  to  show  canse  under  the 
old  proceedings  on  information  in  the  nature 
of  quo  warranto,  and  to  make  up  the  Issues 
upon  the  return  to  the  rule;  but  the  writ  of 
quo  warranto  and  proceedings  by  informa- 
tion in  the  nature  of  quo  warranto  are  abol- 
ished, and  the  only  remedy  in  such  cases  Is 
as  provided  In  section  424  et  seq.  of  the  Code 
of  Civil  Procedure,  which  requires  an  action 
by  summons  and  complaint.  In  such  case 
the  Issues  are  made  by  the  complaint  and 
answer,  and  not  under  rule  to  show  cause. 
State  V.  Evans,  33  S.  C.  184,  11  S.  E.  097. 

With  reference  to  the  restraining  order,  If 
there  was  any  power  to  issue  the  same,  it 
must  be  found  in  some  express  provision  of 
law,  for  It  is  contrary  to  the  established  rules 
of  equity  to  restrain  persons  from  exercising 
the  functions  of  public  offices  pending  litiga- 
tion as  to  title  thereto.  "Equity  will  refuse 
to  enjoin  officers  de  facto  from  exercising 
the  duties  and  functions  pertaining  to  their 
office  pending  a  litigation  In  the  nature  of 
quo  warranto  to  determine  their  title,  such 
refusal  being  based  upon  the  recognition  of 
that  element  of  public  interest  which  re- 
quires that  some  one  should  continue  to  ex- 
ercise the  duties  of  a  public  office  pending  a 
litigation  as  to  its  title."  2  High  on  InJ.  1315. 
Referring  to  section  240  et  seq.  of  the  Code 
of  Civil  Procedure  for  power  to  Issue  such 
restraining  order,  we  find  none.  It  does  not 
"appear  by  the  complaint  that  the  plaintiff 
is  entitled  to  the  relief  demanded,  and  such 
relief,  or  any  part  thereof,  consists  in  re- 
straining the  commission  or  continuance  of 
some  act  the  commission  or  continuance  of 
which  during  the  litigation  would  produce 
Injury  to  the  plaintiff."  It  does  not  appear 
"that  the  defendant  is  doing,  or  threatens  or 
Is  about  to  do,  or  procuring  or  suffering  some 
act  to  be  done,  in  violation  of  the  plaintiffs' 
rights  respecting  the  subject  of  the  action, 
and  tending  to  render  the  Judgment  ineffec- 
tual"; nor  does  It  appear  "that  defendant 
threatens  or  is  about  to  remove  or  dispose 
of  his  property  with  Intent  to  defraud,"  etc. 
The  subject  of  the  action  Is  title  to  a  public 
office,  to  which,  so  far  as  it  appears,  there 
are  attached  no  fees,  salary,  or  emoluments. 
It  could  in  no  wise  tend  to  preserve  the  sub- 
ject of  the  action  In  statu  quo  by  restraining 
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the  .performance  of  public  duties.  Tbe  ob- 
ject of  the  foregoing  section  of  tbe  Code,  as 
declared  In  Pelzer,  Rodgers  &  Co.  v.  Hughes, 
27  S.  C.  415,  3  S.  E.  785,  "Is  to  preserve  the 
subject  of  controversy  In  the  condition  in 
trhich  it  Is  when  the  order  is  made  until  an 
opportunity  Is  afforded  for  a  full  and  delib- 
erate investigation." 

It  Is,  therefore,  the  Judgment  of  this  court 
that  the  orders  appealed  from  be  reversed 
and  set  aside. 


(66  s.  C.  18) 

HOLMES  T.  WEINHEIMER. 

(Supreme   Court   of   South   Carolina.    April   8, 
1903.) 

TAX  SALX  -  RIGHTS  OF  PURCHASBR  —  TOWN 

TAXBS— CONSTRUCTION  OF  DEBD 

—INSTRUCTIONS. 

1.  TTnder  Act  Feb.  9,  1882  (17  St.  at  I^arge, 
p.  987).  malting  state  taxes  a  first  lien,  a  sale 
for  euch  taxes  gives  the  purchaser  a  good  title 
as  against  any  taxes  then  due  the  town  of  Mt. 
Pleasant,  though  tbe  charter  of  the  town  pro- 
vides that  the  purchasers  at  sales  for  town 
taxes  shall  have  all  the  rights  given  purchasers 
at  tax  sale  by  Act  Dec.  24,  1887  (19  St.  at 
Large,  p.  862),  relating  to  forfeited  lauds,  de- 
linquent lands,  and  collection  of  taxes. . 

2.  It  is  error  to  submit  to  a  jury  the  con- 
struction of  a  deed. 

3.  An  Instruction  entirely  inapplicable  to  the 
case,  and  tending  to  mislead  the  jury  as  to  the 
real  issue,  is  erroneous. 

Appeal  from  Common  Pleas  Circuit  Court' 
of  Charleston  County;  Townsend,  Judge. 

Action  by  Geo.  S.  Holmes,  agent,  against 
W.  S.  Welnhelmer.  From  Judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

Messrs.  Young  &  Toung,  for  appellant 
Messrs.  Bryan  A  Bryan,  for  respondent. 

WOODS,  J.  The  plaintiff,  George  S.  Hol- 
mes, instituted  this  suit  in  1899  to  recover 
of  the  defendant,  W.  S.  Welnhelmer,  a  lot  in 
the  town  of  Mt  Pleasant  The  lot  was  sold 
by  the  sheriff  of  Charleston  county,  as  the 
property  of  William  Horry,  for  the  collection 
of  the  state  and  county  taxes,  on  January  4, 
1897,  and  bought  by  tbe  plaintiff,  and  bei 
claims  under  the  title  made  by  the  sheriff  to 
him.  On  June  7,  1897,  a  lot,  which  plaintiff 
alleges  is  tbe  same  lot,  was  sold  by  the  In- 
tendant  of  Mt  Pleasant,  as  the  property  of 
W.  H.  Horry,  for  collection  of  town  taxes, 
and  bought  by  the  defendant,  who,  it  Is  al- 
leged, holds  possession  under  tbe  Intendant's 
deed.  The  verdict  was  for  defendant,  and 
plaintiff  appeals,  assigning  a  number  of  er- 
rors In  the  charge  to  the  Jury. 

The  presiding  Judge  charged  the  Jury,  If 
the  sale  made  by  the  sheriff  to  enforce  tbe 
collection  of  taxes  levied  by  the  state,  under 
which  plaintiff  acquired  title,  was  regular 
and  legal  In  all  respects,  yet  plaintiff's  title 
would  be  defeated  by  a  sale  made  to  defend- 
ant by  the  intendant  of  Mt  Pleasant  to  en- 
force a  collection  of  municipal  taxes  levied 
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on  the  lot  as  tbe  property  of  the  same  owner. 
The  appeal  involves  mainly  tbe  correctness 
of  this  proposition.  Tbe  circuit  Judge  ex- 
plained to  tbe  Jury  that  this  strange  result 
could  not  be  avoided  because  of  the  peculiar 
powers  conferred  by  tbe  charter  of  tbe  town 
of  Mt  Pleasant  20  St  at  Large,  p.  1262. 
This  act  of  1891,  which  amended  the  charter, 
after  providing  that  tbe  intendant  shall  sell 
property  for  nonpayment  of  taxes,  and  put 
the  purchaser  in  possession,  continues  as  fol- 
lows: 

"Sec.  5.  The  manner  and  time  of  seizing, 
levying,  advertising  and  selling,  making  con- 
veyance and  putting  the  purchaser  or  pur- 
chasers into  possession  of  tbe  property  sold 
and  conveyed  under  this  act  sball,  as  nearly 
as  may  be,  conform  In  all  respects  to  the 
provisions  of  section  2  of  an  act  entitled  'An 
act  in  relation  to  forfeited  lands,  delinquent 
lands,  and  collection  of  taxes,'  approved  De- 
cember 24tta,  A.  D.  1887. 

"Sec.  6.  The  purchaser  or  purchasers  at 
such  sale  shall  have  and  enjoy  all  the  rights, 
irawers  and  privileges,  and  the  delinquent 
taxpayer  be  subject  to  all  tbe  disabilities,  re- 
quirements and  limitations  set  forth  In  an 
act  entitled  'An  act  in  relation  to  forfeited 
lands,  delinquent  lands,  and  collection  of  tax- 
es,' approved  December  24tb,  A.  D.  1887." 

The  view  expressed  In  the  charge  was  that 
these  provisions  of  tbe  municipal  charter 
placed  tbe  enforcement  of  tbe  collection  of 
tbe  town  taxes  on  precisely  tbe  same  footing 
as  the  enforcement  of  the  collection  of  state 
taxes.  The  act  in  which  state  taxes  were 
made  a  first  lien  was  passed  February  9, 
1882  (17  St  at  Large,  p.  987),  and  tbe  portion 
of  the  section  under  consideration  is:  "All 
taxes,  assessments  and  penalties  legally  as- 
sessed, shall  be  considered  and  held  as  a  debt 
payable  to  the  state  by  a  party  against  whom  . 
the  same  shall  be  charged;  and  such  taxes, 
assessments  and  penalties  sball  be  a  first  Hen 
in  all  cases  whatsoever  upon  the  property 
taxed;  the  lien  to  attach  at  the  beginning  of 
tbe  fiscal  year  during  which  the  tax  Is  levied; 
and  such  taxes  shall  be  first  paid  out  of  the 
assets  of  any  estates  of  deceased  persons,  or 
held  In  trust  as  assignee  or  trustee,  as  afore- 
said, or  proceeds  of  any  property  held  on  ex- 
ecution or  attachment;  and  tbe  county  treas- 
urer may  enforce  the  said  lien  by  execution 
against  the  said  property;  or  if  be  cannot 
levy  thereon,  be  may  proceed  by  action  at 
law  against  tbe  person  holding  said  proper- 
ty." Gen.  St  1882,  |  170.  It  yrtU  be  ob- 
served the  Mt  Pleasant  act  confers  upon  the 
purchaser  at  the  Intendant's  sale  all  the 
rights,  powers,  and  privileges  set  forth  in  tbe 
act  of  December  24,  1887  (19  St.  at  Large,  p. 
862).  This  is  not  the  act  which  confers  a 
first  lien  for  state  taxes,  and  it  Is,  therefore, 
quite  obvious  the  charter  did  not  directly 
make  tbe  municipal  taxes  of  Mt  Pleasant  a 
lien  on  the  property  taxed.  It  is  hardly  nec- 
essary to  say  that  a  municipal  tax  is  not  a 
lien  on  the  property  upon  which  it  la  levied. 
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unlen  made  so  liy  direct  legtsIatlTe  enact- 
ment, or  by  action  of  the  mnnldpal  corpora- 
tion In  pmranance  of  express  legislative  au- 
thority. Heine  ▼.  Levee  Corn're,  19  Wall. 
655,  22  L.  Ed.  223.  In  the  absence  of  any 
express  provision  of  law  that  the  town  of 
Mt  Pleasant  shall  have  a.  lien  like  that  of 
the  state  for  its  taxes,  the  charge  to  the  Jury 
coTdd  be  sustained  only  on  the  ground  that 
the  Hen  for  taxes  Is  Implied  In  the  general 
"rights,  powers,  and  privileges"  conferred  on 
purchasers  at  sales  made  by  the  Intendant 
The  law  in  express  terms  makes  the  claim  of 
the  state  for  taxes  a  first  lien,  and  the  court 
would  not,  unless  compelled  by  enactment 
capable  of  no  reasonable  Interpretation,  Im- 
pute to  the  (General  Assembly  the  inconslst- 
ency  of  attempting  to  make  a  municipal  tax 
also  a  first  lien.  Certainly,  It  cannot  by  Im- 
plication be  held  the  statute  amending  the 
charter  of  Mt.  Pleasant  must  be  so  construed. 
To  hold  a  municipal  corporation  has  received 
by  Implication  a  power  enabling  It  to  defeat 
or  interfere  with  the  established  policy  adopt- 
ed by  the  state  for  the  collection  of  its  own 
taxes  wonid  be  In  the  face  of  the  plainest 
rules  of  construction.  Mauldin  v.  Oity  Ooun- 
CU,  33  S.  O.  23,  11  S.  B.  434,  8  L.'B.  A.  291; 
2  Dillon  on  Municipal  Corporations,  (  763. 
It  l8  nseless  to  consider  In  detail  the  rights 
the  sale  made  by  the  Intendant  of  Mt  Pleas- 
ant confers  on  the  purchaser  by  virtue  of  the 
charter  and  the  act  of  December  24,  1887,  for 
It  Is  quite  manifest  such  sale  could  have  no 
effect  on  the  lien  In  favor  of  the  state  for 
taxes,  or  on  a  title  made  in  the  due  enforce- 
ment of  that  lien.  In  truth.  It  Is  conclusive 
of  the  whole  question  to  say  that  the  Oen- 
eral  Assembly  did  not  create  a  lien  for  state 
taxes  by  the  act  of  1887,  and  certainly  no  lien 
for  municipal  taxes  could  be  implied  by  the 
reference  made  to  that  act  In  the  Mt  Pleas- 
ant charter.  The  plaintiff  claimed  as  a  pur- 
chaser from  the  sheriff  at  a  sale  made  by 
that  ofilcer  in  enforcement  of  the  state's  first 
Uen  for  taxes.  His  title  is  referred  to  this 
lien,  and,  if  otherwise  good,  it  could  not  be 
defeated  by  a  tax  sale  made  by  the  intendant 
of  Mt  Pleasant  to  enforce  collection  of  mn" 
nlclpal  taxes  assessed  against  the  property 
In  the  name  of  the  same  owner.  This  dis- 
poses of  the  third,  fonrth,  fifth,  sixth,  eighth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  and 
fifteenth  exceptions,  all  of  which  relate  to  the 
error  of  the  circuit  Judge  In  not  charging  in 
accordance  with  the  principles  above  stated. 
In  view  of  this  conclusion,  it  is  unnecessary 
to  pass  upon  the  seventeenth  exception, 
which  draws  in  question  the  constitutionality 
of  the  act  of  1891,  amending  the'Mt  Pleas- 
ant charter;  for,  under  the  case  presented  to 
this  court.  If  the  plaintiff  proves  at  the  next 
trial  a  legal  sale  under  which  he  acquired  a 
tax  title,  it  cannot  be  defeated  by  the  sale 
for  municipal  taxes;  and,  if  he  falls  to  es- 
tablisb  a  valid  sale  for  state  taxes,  he  wlU 
not  be  able  to  recover,  even  regarding  the 
mnnlclpal  sale  for  taxes  absolutely  void.    He 


mtiBt  recover  on  the  strength  of  his  own  title, 
not  on  the  weakness  of  the  defendant's. 

The  circuit  Judge  was  in  error  in  leaving  It 
to  the  Jnry  to  say  whether  the  deed  made 
by  the  sheriff  to  plaintiff  was  In  evidence, 
and  the  first  exception  is  sustained. 

The  second,  seventh,  tenth,  and  sixteenth 
exceptions  all  relate  to  alleged  errors  In  the 
charge  in  submitting  to  the  Jury  the  con- 
struction and  import  of  deeds  and  other  docu- 
ments introduced  in  evidence.  As  the  case 
is  to  go  back  for  a  new  trial,  any  detailed 
analysis  or  discussion  of  the  charge  In  this 
regard  would  be  of  no  value.  It  is  sufBdent 
to  say  It  Is  the  province  and  duty  of  the 
jndge  to  Instruct  the  Jury  as  to  the  construc- 
tion and  nature  of  the  written  instruments. 
Russell  V.  Arthur,  17  S.  C.  480;  AsbiU  v.  As- 
blll,  24  a.  C.  359;  Coates  v.  Early,  46  S.  C. 
220,  24  S.  E.  305;  Burwell  &  Dunn  Co.  T. 
Chapman,  59  S.  C.  681,  88  S.  B.  222.  Some 
portions  of  the  charge,  it  seems  to  ns,  must 
have  produced  the  impression  that  the  con- 
struction and  import  of  the  tax  deeds  and 
other  papers  might  be  passed  on  by  the  Jury. 

The  Instmctlon  referred  to  In  the  ninth  ex- 
ception, as  to  the  duty  of  the  plaintiff,  as 
mortgagee,  to  look  out  for  taxes,  and  pay 
them,  was  erroneous,  because  It  was  entirely 
Inapplicable  to  the  case,  and  tended  to  mis- 
lead the  Jury  as  to  the  real  Issue.  The  plain- 
tiff's mortgage  had  been  merged  in  the  title 
made  to  him  by  the  sheriff,  and  he  was  not 
a  mortgagee  when  the  town  undertook  to  en- 
force the  collection  of  Its  taxes.  He  was  not 
asserting  against  the  Mt  Pleasant  tax  sale 
a  title  acquired  under  his  mortgage,  but  un- 
der a  sale  for  the  enforcement  of  the  state's 
lien  for  taxes.  The  fact  that  he  held  a  mort- 
gage on  the  lot  may  have  been,  as  he  said,  an 
Inducement  to  purchase,  but  it  had  no  con- 
nection whatever  with  the  source  of  strength 
of  his  title. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  a  new  trial  ordered. 


(6S  S.  C.  BIT) 
NORMAN  V.  SOUTHERN  RT.  CO. 
(Snpreme  Court  of  Sonth  Carolina.    April  1, 
1903.) 

APPEAL  —  OBNBRAL  KXCBPTI0N8  —  CARRIER- 
BXPULSION  OF  PASSENQER— LIM- 
ITED TICKET. 

1.  Where  exceptions  fall  to  point  out  an; 
specific  error,  they  are  too  general  for  consid- 
eration. 

2.  Where  a  passenger  la  pnt  off  a  train  by  a 
conductor  because  the  time  limit  on  his  ticket 
has  expired,  whether  he  is  entitled  to  punitive . 
damages,  the  pleading  sustaining  such  a  claim, 
is  for  the  jnry. 

3.  Where  a  passenger  pays  full  fare  for  a 
general  ticket,  he  is  not  bound  by  limitations 
printed  thereon,  where  his  attention  has  not 
been  called  to  them,  and  the  posting  of  notice? 
in  the  waiting  rooms  and  ticket  offices  is  not 
snfllcieut  to  charge  him  with  notice  thereof. 

Appeal  from  Common  Pleas  Clrcalt  Court 
of  Union  County:  Watts,  Judge. 
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Action  by  Charles  H.  Norman  against 
tbe  Southern  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed* 

The  facts,  omitting  the  formal  aliegatlona, 
are  thus  set  out  In  the  complaint: 

"Second.  That  on  the  7th  day  of  January, 
1889,  the  plaintiff  being  then  at  Union,  in  the 
county  of  Union,  aforesaid,  bis  place  of  resi- 
dence, and  desiring  and  intending  to  go  to 
Spartanburg,  aroresaid,  dn  business,  purchas- 
ed from  defendant  one  flrst-class  passage 
from  Union  to  Spartanburg,  paying  full  fare 
for  same^  and  receiving  a  first-class  ticket 
therefor. 

"Tliird.  That  on  said  7th  day  of  January, 
1899,  the  plaintiff  boarded  the  train  upon 
which  he  expected  to  travel,  but  just  before 
Its  departure  plaintiff  was  handed  by  the  de- 
fendant's ticket  agent,  who  was  also  tlie  tele-, 
graph  operator,  a  telegraphic  dispatch  direct- 
ing plaintiff  not  to  come  to  Spartanburg  that 
day;  and  plaintiff  thereupon,  because  of  said 
diqiatcb,  decided  to  remain  at  Union,  and 
got  off  the  train  along  with  said  agent.  The 
plaintiff's  change  of  purpose  and  bis  reason 
therefor  was  known  to  said  agent,  and  plain- 
tiff did  not  vae,  or  attempt  to  use,  said  ticket 
tliat  day. 

"Fourth.  That  on  the  8th  day  of  January, 
1899,  plaintiff  again  boarded  defendant's  train 
for  Spartanburg,  and  when  accosted  by  the 
conductor  tendered  the  ticket  for  passage  to 
Spartanburg.  That  the  conductor  refused 
the  ticket,  telling  tbe  plaintiff  he  oould  not 
ride  upon  It;  that  such  ticket  was  good  only 
on  tbe  day  of  sale;  and  that  he  would  have 
to  pay  fare  or  get  off  tbe  train,  wlilch  plain- 
tiff declined  to  do. 

"Fifth.  That  at  Pacolet  station  the  con- 
ductor came  to  plaintiff,  telling  plaintiff  that 
by  order  of  the  defendant's  superintendent 
the  plaintiff  must  pay  fare  or  leave  the  train; 
and  plaintiff  declined  to  leave,  whereupon  the 
conductor  seized  plaintiff,  and  forcibly  eject- 
ed him  from  the  car;  and  plaintiff  was  com- 
pelled, in  order  to  pursue  his  journey,  to  pur- 
chase and  pay  for  a  passage  from  said  sta- 
tion to  Spartanburg.  And  plaintiff  was  eject- 
ed from  said  car  by  order  of  said  superin- 
tendent. 

"Sixth.  That  by  reason  of  said  wrongful 
conduct  and  force  of  defendant  in  ejecting 
the  plaintiff  he  was  greatly  distressed  and 
disturbed  in  his  mind  and  feelings  and  hu- 
miliated in  spirit,  and  was  held  up  and  ex- 
posed to  tbe  gaze  and  contempt  of  strangers 
and  passengers  upon  the  car  as  a  person  who 
was  attempting  to  defraud  the  defendant 
company,  and  cheat  them  out  of  a  passage 
or  fare. 

"Seventh.  That  the  ticket  purchased  at 
Union,  and  tendered  for  passage  and  refused, 
had  pdnted  upon  Its  face  the  following, 
among  other,  words:  "Good  for  one  first- 
class  passage,  unless  otherwise  notched,  if 
used  on  or  before  midnight  of  date  canceled 
by  "L"  punch  la  margin  bdow,  only  on  the 


trains  stopping  at  destination  f  and  the  date 
of  Its  sale,  January  7,  1899,  was  stamped  up- 
on its  back,  and  same  date  was  canceled  by 
1,'  punch  in  margin  lielow.  But  the  plaintiff 
avers  that  at  tbe  time  of  the  purchase  by 
him  of  said  passage  and  receipt  of  said  ticket 
he  was  not  aware  that  the  ticket  contained 
the  printed  words  above  set  forth,  or  that 
there  was  any  condition  or  limitation  that 
tbe  ticket  was  good  only  on  the  day  as  can- 
celed by  the  punch,  or  good  only  on  day  of 
sale;  and  he  was  not  aware  of  any  rule  or 
regulation  of  the  defendant  company  that 
such  ticket  was  good  only  on  day  of  sale  or 
as  canceled,  or  that  the  ticket  purchased  by 
plaintiff  was  good  only,  and  must  be  used, 
on  tbe  7tb  day  of  January,  1899.  And  plaln- 
tlfl  avers  that  he  had  previously  ridden  upon 
defendant's  trains  on  slmil&r  tickets  on  days 
subsequent  to  tbe  day  of  sale. 

"Eighth.  That  by  reason  of  the  facts  here- 
inabove alleged  the  plaintiff  bos  suffered  in- 
jury and  damage  to  the  amount  of  six  hun- 
dred (?600)  dollars." 

The  Jury  rendered  a  verdict  In  Cavor  of 
the  plaintiff  for  $200. 

O.  P.  Sanders,  fw  appellant  McOowan  & 
Ounter,  for  respondent 

GARY,  A.  J.  The  first  and  second  excep- 
tions assign  error  on  the  part  of  his  honor 
the  circuit  judge,  as  follows:  "(1)  In  allow- 
ing the  following  question  to  be  asked  tbe 
plaintiff,  and  in  aUowing  him  to  answer  the 
same:  Q.  Did  you  say  anything  to  him  with 
reference  to  tbe  ticket  as  to  why  yon  got  off? 
And  also  in  allowing  tbe  plaintiff  to  detail  a 
conversation  bad  between  himself  and  the 
telegraph  operator  on  the  day  he  purchased 
the  ticket  in  question.  (2)  In  allowing  the 
plaintiff  in  reply  to  testify  as  to  facts  which 
he  says  occurred  between  himself  and  the 
conductor,  which  facts  had  already  been  tes- 
tlQed  to;  the  error  being  that  the  same  was 
cumulative  evidence."  While  these  excei>- 
tions  were  not  formally  abandoned,  neverthe- 
less they  were  not  discussed  by  tbe  appel- 
lant's attorney.  They,  however,  fall  to  point 
out  any  specific  error,  and  are,  therefore,  too 
general  for  consideration. 

The  thirteenth  exception  is  as  follows:  "(13) 
Because  his  honor  erred  in  refusing  defend' 
ants  twelfth  request:  'In  this  case  only  ac- 
tual damages  can  be  allowed;  no  vindictive 
or  punitive  damages  can  be  recovered;'  and 
In  submitting  to  tbe  jury  the  question  of  vin- 
dictive or  punitive  damages.  It  being  respect- 
fully submitted  that  in  this  case  there  was  a 
time  limitation  plainly  prhited  upon  the  ticket, 
which  his  honor  instructed  tbe  jury  the  de- 
fendant company  had  a  right  to  make;  and 
It  l>eing  an  admitted  fact  that  the  time  within 
which  the  ticket  was  to  be  used  had  expired, 
and  the  evidence  showing  that  thet«  was  no 
nnusnal  force,  no  Insult  no  willfulness  or 
maliciousness  on  the  part  of  the  defendant 
company,  but  only  an  boneet  effort  to  enforce 
a  reasonable  rule  of  the  company  In  a  quiet 
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and  dignified  way,  his  honor  Btaould  have  in- 
structed  the  Jury  that  this  was  not  a  case 
for  Tindictive  or  punitive  damages."  By  ref- 
erence to  the  complaint  it  will  be  seen  that  the 
allegations  thereof  are  appropriate  to  an  action 
for  punitive  damages.  In  the  case  of  Myers 
T.  Southern  By.  Co.,  Oi  S.  C.  514,  42  S.  B. 
S98t  Mr.  Justice  Jones  says:  "It  was  fairly 
left  to  the  Jury  in  other  portions  of  the  charge 
to  determine  whether  defendant's  agent  was 
merely  negligent  In  his  conduct,  or  whether 
he  was  acting  willfully  or  wantonly.  If  de- 
fendant's agent,  conscious  of  plaintiff's  right 
as  passenger,  nevertheless  invaded  that  right 
by  exacting  and  coercing  an  unlawful  pay- 
ment of  money  under  threat  of  expulsion  from 
the  train,  his  conduct  was  willfnl  or  wanton, 
such  as  would  subject  defendant  to  exemplary 
damages."  In  the  case  of  Griffin  v.  Southern 
Ry.  Co.,  65  S.  C.  122,  43  S.  &  445,  the  court 
uses  this  language:  "It  is  frequently  difficult 
to  tell  whether  an  act  of  wrong  is  attributable 
to  willfulness  or  mere  Inadvertence,  which  Is 
the  foundation  of  negligence;  and,  whenever 
the  facts  are  susceptible  of  more  than  one 
Inference,  It  Is  peculiarly  the  province  of  the 
Jury  to  determine  such  question.  Pickens  v. 
B.  B.  Co.,  54  S.  a  498,  32  S.  B.  567.  The 
fact  that  It  is  often  hard  to  determine  whether 
an  act  of  wrong  was  the  result  of  reclilessnesa 
or  Inadvertence  was  no  doubt  one  of  the  rea- 
sons inducing  the  Legislature  to  pass  the  act 
of  1898,'  hereiubcfore  mentioned."  These  cases 
are  clteia  with  approval  In  Marsh  v.  W.  U.  Tel. 
Cb.,  65  S.  a  — ,  43  a  B.  953.  The  presiding 
Judge  could  not  have  decided  that  the  plaintiff 
was  not  entitled  to  punitive  damages  in  tbls 
case  without  invading  the  province  of  the  Jury. 
All  the  other  exceptions,  In  different  forms, 
raise  the  question  whether  his  honor  the  cir- 
cuit Judge  erred  in  ruling  that  the  plaintiff 
was  not  bound  by  the  conditions  printed  upon 
the  ticket  unless  he  had  actual  notice  thereof. 
The  authorities  upon  this  question  are  con- 
flicting, and  It  has  never  been  decided  in  this 
state.  The  principle  is  correctly  stated  In  the 
case  of  Louisville  &  N.  B.  Co.  v.  Turner 
(Tenn.)  47  S.  W.  223,  43  I*  B.  A.  140,  as  fol- 
lows: "While  there  may  be  some  uncertainty, 
and  even  conflict,  in  the  authorities,  we  are  of 
the  opinion  that  the  correct  rule  is  that  a  per- 
son who  purchases  a  general  ticket,  and  pays 
the  usual  price  therefor.  Is  entitled  to  one 
passage,  unlimited  as  to  time,  upon  any  train 
which,  under  the  proper  and  usual  schedule 
of  the  road,  stops  at  the  point  of  the  passen- 
ger's destination.'  If  a  ticket,  limited  or  con- 
ditional. Is  sold  to  a  passenger,  it  can  only  be 
done  upon  an  express  agreement  with  him, 
either  oral  or  In  writing,  slnd  either  based  ui>- 
on  a  consideration  or  with  the  alternative  pre- 
sented to  the  passenger  of  a  full  and  unlim- 
ited tlckeL"  Numerous  authorities  are  cited 
to  sustain  this  doctrine.  Continuing,  the  court 
says:  "So,  in  Michigan  0.  B.  Co.  v.  Mineral 
Springs  Mfg.  Co.,  16  Wall.  830,  21  L.  Ed.  303. 
it  is  said:  'Nothing  short  of  an  express  stip- 
ulation by  parol  or  in  writing  will  be  permit- 
ted to  discharge  a  carrier  from  the  duties 


which  the  law  has  annexed  to  his  employ- 
ment; and  such  agreement  Is  not  to  be  im- 
plied or  inferred  from  a  general  notice  to  the 
public,  limiting  the  obligation  of  the  carrier, 
which  may  or  may  not  be  assented  to.*'  See, 
also.  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  e  How.  344, 12  L.  Bd.  465.  We 
are  also  of  opinion  that  the  mere  stamping  or 
printing  of  a  limitation  or  condition  upon  bie 
back  or  face  of  a  ticket,  and  the  acceptance  of 
such  ticket  by  the  passenger,  without  more, 
are  not  sufficient  to  bind  him  to  such  limita- 
tion or  condition,  in  the  absence  of  notice  to 
him  of  such  condition  or  limitation,  and  his 
assent  thereto,  when  be  purchases  bis  ticket 
It  cannot  be  presumed  that  every  person  buy- 
ing a  railroad  ticket  for  ordinary  and  general 
use  will,  In  the  hurry  and  bustle  of  travel, 
stop  to  read  and  critically  inspect  his  ticket 
As  a  matter  of  fact,  but  little  opportunity  is 
afforded  him  to  do  so.  He  generally  takes  his 
place  with  the  crowd  at  the  ticket  window, 
and  produces  and  hands  over  his  money  with 
a  request  for  ticket  to  destination.  His  money 
Is  received.  The  ticket  Is  procured,  and,  after 
being  stamped.  Is  handed  to  him  through  the 
ticket  window.  He  has  no  opportunity  to  see 
what  Is  upon  It,  and  be  has  no  time  in  the 
rush  to  stop  and  read  and  consider  what  may 
be  printed  or  stamped  on  Its  face  or  back;  and 
when  he  has  paid  full  fare  there  is  no  occa- 
sion for  his  doing  so.  Inasmuch  as  he  can  safe- 
ly rely  upon  the  contract  which  the  law  makes 
for  him.  Ordinary  local  tickets  do  not  gen- 
erally contain  any  terms  of  contracts,  and  are 
not  Intended  to  do  so.  They  are  mere  tokens 
to  the  passenger  and  vouchers  to  the  con- 
ductor, adopted  for  convenience  to  show  that 
the  passenger  has  paid  his  fare  from  one 
place  to  another,  very  much  in  the  nature  of 
baggage  checks.  The  contract  is  In  tact  made 
when  the  ticket  Is  purchased,  and,  If  it  is  dif- 
ferent from  what  the  law  would  imply,  it 
must  be  so  stated  and  assented  to  when  the 
ticket 'is  delivered.  Nor  will  the  posting  of 
notices  in  the  waiting  rooms,  ticket  offices, 
and  on  the  cars  affect  purchasers  with  notice 
in  such  cases.  Passengers  have  but  little  time 
or  opportunity  to  read  such  placards,  and  it 
would  impose  quite  a  serious  burden  upon 
travel  that  the  public  must  read  all  these  no- 
tices thus  posted  before  taking  passage  on  a 
train  upon  which  they  are  willing  to  and  do 
pay  fuU  fare.  Bawson  t.  Pennsylvania  B. 
Co.,  48  N.  Y.  212,  8  Am.  Bep.  545;  Oole  T. 
Goodwin,  19  Wend.  251,  32  Am.  Dec.  605,  and 
note;  Bay,  Passenger  Carriers,  §  145;  Hutch- 
ison, Carriers,  §f  246,  580,  581;  4  Elliott,  Rail- 
roads, §  1593.  'This  rule,  wMch  we  consider 
to  be  Settled  by  the  -weight  of  authority  and 
by  reason,  by  no  means  prevents  a  railroad 
company  from  selling  special  tickets  for  spe- 
cial trains,  with  limitations  and  conditions, 
such  as  excursion,  round  trip,  commutation, 
and  mileage  tickets,  when  the  conditions  and 
limitations  are  known  to  the  purchaser,  and 
assented  to  orally  or  In  writing,  and  he  has 
paid  for  such  ticket  less  than  the  usual  fare. 
When  tickets  are  sold  at  reduced  rates.  It  has 
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been  very  wisely  said  that  the  purchaser 
should,  In  view  of  such  reduced  fare  or  greater 
privileges,  expect  and  look  for  some  condi- 
tions, limitations,  and  terms  different  from 
those  attaching  to  tickets  generally,  and  be  on 
his  guard  to  be  Informed  of  them.  But  there 
is  no  such  obligation  upon  the  ordinary  passen- 
ger, who  pays  the  usual  or  full  fare,  and  asks 
for  no  reduced  rates  or  special  privileges,  and 
he  has  a  right  to  expect  an  unlimited  ticket." 
We  have  quoted  at  length  from  the  foregoing 
case  because  Its  reasoning  renders  unnecessary 
the  citation  of  other  authorities. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  tbe  circuit  court  be  affirmed. 


(66  S.  C.  524) 

DU  PONT  ▼.  CHARLESTON  BRIDOE  CO. 

(Supreme  Court  of  South   Carolina.    April  1, 
190S.) 

■A8BMBNT— CONSTRUCTION— WAIVBR— AD- 
VERSE POSSESSION— UMITATIONS. 

1.  On  destruction  of  a  bridge,  its  proprietors  es- 
tablished a  ferry,  and  the  owner  of  the  land  was 
granted  free  passage  over  the  same  in  considera- 
tion for  the  maintenance  of  the  highway  over 
hei  land.  Held  binding  on  the  bridge  company 
foi  the  benefit  of  all  subsequent  grantees  of  the 
land  while  the  company  used  the  turnpike, 
whether  it  maintained  a  bridge  or  a  ferry. 

2.  Where  a  person  claiming  a  right  to  cross 
a  tridge  or  ferry  free  of  toll  pays  the  toll  on 
demand,  under  protest,  it  is  not  a  waiver  of  the 
right  to  a  free  passage. 

3.  Where  a  person  having  a  right  of  free  , 
passage  over  a  bridge  had  full  notice  that  such 
right  would  not  be  recognized,  and  the  bridge 
company  was  operating  the  bridge  in  constant 
denial  of  her  claim,  requiriug  her  to  pay  toll 
every  day,  and  the  right  was  denied  her  con- 
tinuously for  12  yean,  the  easement  was  barred 
by  limitations. 

4.  Where  there  is  a  judgment  for  the  recovery 
of  land  or  any  right  of  property  remaining  un- 
enforced for  the  statutory  period,  the  defendant 
in  possession  is  presumed  to  hold  in  subordina- 
tion to  the  right  fixed  by  the  judgment  or  de- 
cree ;  but  where  the  defendant,  in  possession  of 
the  property  in  which  a  right  has  been  fixed 
by  the  judf^ent  or  decree  of  the  court,  holds 
it  adversely  and  in  denial  of  such  right  for  the 
statutory  period,  with  full  notice  to  the  true 
owner  of  the  adverse  holding  and  denial  of 
his  right,  the  statute  of  limitations  is  a  com- 
plete bar  to  any  action  for  the  enforcement  of 
the  right. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Townsend,  Judge. 

Action  by  Cornelia  O.  Da  Pont  against  the 
Charleston  Bridge  Company.  From  decree 
In  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Fickeo,  Hughes  &  Flcken,  for  appellant. 
Young  &  Young,  for  respondent. 

W^OOpS,  J.  The  Charleston  Bridge  Com- 
pany was  chartered  by  an  act  of  the  Iiegls- 
lature,  December  17,  1808  (9  St.  at  Large,  p. 
434),  for  the  purpose  of  establishing  a  bridge 
over  Ashley  river  from  the  parish  of  Bt 
Philip  to  the  parish  of  St.  Andrews;  and  au- 
thority was  given  to  the  corporators  to  estab- 
lish also  a  turnpike  road  from  the  terminus 
of  the  bridge  in  the  parish  of  St  Andrews  to 


a  point  of  intersection  with  another  road. 
The  charter  was  withont  limit  of  duration, 
but  required  both  bridge  and  road  to  be  com- 
pleted within  seven  years  from  its  date,  and 
In  the  meantime  the  company  was  allowed 
to  establish  a  ferry  at  the  place  fixed  for  the 
construction  of  the  bridge.  The  bridge  was 
completed  In  1810,  but  was  destroyed  by  a 
cyclone  in  1813.  There  was  no  hope  that  the 
bridge  would  be  rebuilt,  and  the  Legislature 
In  1815  established  a  ferry  at  the  same  place, 
and  vested  it  tn  the  Charleston  Bridge  Com- 
pany for  20  years.  In  1834  the  charter  ot 
the  company  was  renewed  tor  14  years,  and 
It  was  given  all  the  powers  and  privileges  ac- 
quired under  former  acts  of  the  Legislature. 
9  St  at  Large,  601.  There  was  a  renewal  In 
1848  of  the  authority  to  conduct  a  ferry  for  14 
years.  11  St  at  Large,  p.  532.  In  1856  the 
bridge  was  rebuilt  under  the  original  charter, 
but  was  burned  by  the  Confederate  army  in 
the  evacuation  of  Charleston  in  1865.  The 
company  again  ran  a  ferry  until  1886,  when 
the  bridge  was  again  rebuilt  The  General 
Assembly,  on  December  21.  1882  (18  St  at 
Large,  p.  74),  passed  an  act  to  revive  and  re- 
new the  charter  of  the  company  granted  on 
December  17,  18S4.  Either  bridge  or  ferry 
was  open  to  the  public  from  1808  to  tbe  pres- 
ent but  they  were  never  in  operation  at  tbe 
same  time.  Tbe  company,  some  time  prior 
to  1817,  while  It  was  operating  the  ferry, 
built  Its  turnpike  road  over  the  lands  of  Mrs. 
Chalmers  without  permission.  Upon  receiv- 
ing a  letter  from  her,  dated  October  81,  1817, 
demanding  a  return  of  her  land  so  used,  or 
payment  for  it  or  free  passage  of  the  ferry 
for  herself  and  family  and  servants,  the  com- 
pany sent  the  following  communication  In  re- 
ply: "Your  letter  of  the  31st  ult  was  this 
day  laid  before  the  board  of  directors  of  tbe 
bridge  company,  and  the  following  resolu- 
tion passed  thereon,  viz.:  'On  application  of 
Mrs.  Chalmers,  as  owner  of  a  plantation 
through  which  the  turnpike  road  passes,  for 
the  privilege  of  passing  tbe  ferry  as  con- 
sideration for  the  use  of  the  land  and  dam- 
ages, resolved,  that  the  owner  of  the  said 
plantation,  with  his  or  her  carriage  horse  or 
horses,  and  accompanying  servants,  have  the 
privilege  of  passing  the  ferry  free  of  tell. 
By  order  of  the  board.  J.  M.  Davis,  Secre- 
tary. Charleston,  14  November,  1817.' "  This 
arrangement  remained  In  force  until  Mrs. 
Chalmers  sold  tbe  land  over  which  tbe  turn- 
pike road  passed  to  her  son,  H.  J.  Chalmers, 
when  the  company  refused  to  allow  blm'  or 
her  to  pass  tbe  ferry  free,  claiming  It  bad 
merely  given  a  license  revocable  at  will,  and 
that  it  did  not  confer  any  right  to  cross  the 
ferry  without  toll  upon  subsequent  owners  of 
the  land.  Upon  this  Mrs.  Chalmers  and -her 
son  filed  their  bill  In  tbe  court  of  equity, 
praying  for  specific  performance.  This  suit 
resulted  in  a  decree  of  Chancellor  Watles,  In 
which  it  was  held  that  the  perpetual  privilege 
of  crossing  the  ferry  free  had  been  granted 
to  the  owner  of  tbe  Oeddes  Hall  Plantation, 
whoever  such  owner  might  be.  In  consldeia- 
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tlon  of  tbe  use  of  the  land  over  wblch  tbe 
company's  turnpike  passed,  and  It  was  not, 
therefore,  a  revocable  license;  and  It  was 
decreed  "that  the  defendants  and  their 
agents  be  perpetually  restrained  from  exact- 
ing toll  for  passing  their  ferry  from  tbe  com- 
plainant, Henry  I.  Chalmers,  tbe  present 
owner  of  said  land,  with  bis  carriage  horse 
or  horses,  and  accompanying  servants,  sub- 
ject, however,  to  any  general  restrictions 
which  may  at  any  time  be  established  by  the 
said  ferry;  and  that  the  said  complainant 
and  bis  mother,  Sophia  Chalmers,  do  execute 
a  release  to  defendants  of  all  claim  for  dam- 
ages or  other  compensation  on  account  of  the 
running  of  the  turnpike  road  through  the 
aaid  land."  It  will  be  observed  no  reference 
is  made  to  free  passage  of  a  bridge,  and  the 
Issue  here  made  was  not  decided  nor  antici- 
pated by  the  decree.  There  seems  to  be  no 
doubt  that,  for  all  tbe  time  tbe  company  op- 
erated the  ferry,  the  privileges  fixed  by  the 
decree  were  allowed  to  tbe  successive  owners 
of  the  land  without  question.  The  plaintiff 
to  now  tbe  ovnier  of  tbe  Geddes  Hall  Planta- 
tion, and  demanded  of  the  company  for  her- 
self and  family  and  servants  tbe  privilege  of 
crossing  tbe  bridge  free  of  tolL  This  de- 
mand was  refused  by  the  company,  and  the 
plaintiff  on  January  4,  1900,  brought  this  ac- 
tion to  enjoin  the  defendant  from  charging 
hep  any  toll  for  herself,  her  family,  her  serv- 
ants, horses  and  carriages,  asking  a  decree 
that  the  company's  bridge  or  ferry  be  forever 
free  to  her,  her  family,  servants,  horses  and 
carriages,  and  for  Judgment  for  damages  for 
tbe  past  denial  of  her  rights  in  this  regard. 

The  defendant's  answer  really  sets  up  three 
defenses:  First,  that  the  contract  made  with 
Mrs.  Chalmers  in  1817  for  herself  and  tbe 
subsequent  owners  of  tbe  land,  and  the  de- 
cree of  Chancellor  Waties  fixing  the  rights 
of  tbe  parties  under  that  contract,  contem- 
plated free  passage  of  the  ferry  only,  and 
not  of  the  bridge.  Second,  that  If  tbe  plnln- 
tllT  OP  her  husband,  who  conveyed  to  her, 
ever  bad  any  license  or  easement  to  cross  the 
bridge  free  of  toll,  it  was  lost  by  abandon- 
ment and  waiver.  Third,  that  the  claim  of 
the  plaintiff  la  barred  by  the  statute  of  llmi- 
tationa 

The  case  was  referred  to  G.  H.  Sass,  Esq., 
master,  who  reported  that  tbe  plaintiff  was 
entitled  to  the  relief  sought,  and  recommend- 
ed In  her  favor  for  $1,495  damages.  His  hon- 
OP  Judge  Townsend,  upon  hearing  the  cause, 
overruled  tbe  exceptions  on  both  sides  and 
confirmed  the  report  in  ^  formal  decree.  The 
case  is  submitted  to  this  court  on  exceptions 
by  defendant,  which  cover  the  defenses 
above  stated.  It  is  hardly  necessary  to  say 
that  the  decree  of  Chancellor  Waties  constru- 
ing the  original  contract  is  absolutely  bind- 
ing as  far  as  it  goes  in  this  case,  because  the 
defendant  was  a  party  to  the  cause  In  which 
It  was  made,  and  the  plaintiff  Is  claiming 
through  another  party  to  that  cause;  but  the 
precise  question  made  here  was  not  then  in 
Jssue.    The  great  lapse  of  time  since  it  was 


made,  as  we  shall  hereafter  endeavor  to 
show,  does  not  In  the  least  Impair  Its  force 
In  this  regard,  unless  in  the  meantime  tbe 
parties  themselves  have  by  some  act  or  omis- 
sion defeated  tbe  right  which  the  decree  con- 
ferred. 

The  first  defense,  that  free  passage  over 
its  ferry  did  not  mean  free  passage  over  its 
bridge,  raises  an  interesting  issue.  Tbe 
bridge  company  in  1817,  the  date  of  the  con- 
tract, and  also  in  1820,  the  date  of  tbe  de- 
cree, was  operating  a  ferry  only,  but  it  had 
s  charter  to  establish  a  bridge  whenever  it 
saw  fit.  It  was  almost  absolutely  necessary 
for  the  purposes  of  either  enterprise  that  it 
should  retain  the  road  through  the  Geddes 
Hall  Plantation.  It  Is  true  that  no  bridge 
was  contemplated  in  1817,  when  tbe  contract 
was  made,  or  for  many  years  after,  but  both 
parties  well  knew  the  road  would  be  needed 
If  the  bridge  ever  should  be  rebuilt.  The 
ferry  was  chartered  and  established  merely 
as  a  substitute  for  the  bridge,  and  they  were 
never  in  use  at  the  same  time.  When  the 
bridge  was  rebuilt  In  1856,  and  again  in  1882, 
the  company  continued  to  use  the  road  In 
connection  with  the  bridge.  Just  as  it  had 
done  in  connection  with  the  ferry,  without 
any  new  negotiation  or  recognition  of  any 
right  of  the  owner  of  the  Geddes  Hall  Plan- 
tation to  object  It  Is  impossible  to  resist 
the  conclusion  that  the  bridge  company  re- 
garded the  turnpike  as  much  an  adjunct  of 
the  bridge  as  of  the  ferry,  when  the  bridge 
was  in  operation.  In  other  words,  It  attach- 
ed to  the  bridge  all  the  benefit  it  acquired 
from  the  owner  of  Geddes  Hall  for  tbe  op- 
eration of  the  ferry.  The  contract  contem- 
plated that  a  perpetual  right  should  attach 
to  Geddes  Hall  In  consideration  of  a  continu- 
ing detriment  to  the  property  growing  out 
of  tbe  perpetual  use  of  the  road  by  the  com- 
pany. It  is  true  the  company  had  a  fran- 
chise to  establish  both  a  bridge  and  a  ferry 
but  there  was  only  one  corporation,  and  It 
never  had  any  intention  to  establish  or  op- 
erate them  together.  These  considerations 
lead  to  the  inquiry,  could  this  company,  hav- 
ing acquired  a  valuable  continuing  right  for 
the  benefit  of  Its  ferry,  substitute  a  bridge 
for  the  ferry,  and  use  this  right  for  the  bene- 
fit of  its  bridge  precisely  as  it  bad  done  for 
its  ferry,  without  having  the  bridge  charged 
with  the  same  burden  which  had  attached  to 
the  ferry?  Could  the  company,  by  a  mere 
substitution  of  means  of  transportation,  rid 
Itself  of  a  burden,  and  at  the  same  time  re- 
tain the  benefit  which  It  acquired  by  assum- 
ing the  burden?  It  so,  then  It  might  have 
built  a  bridge  Just  after  the  contract  was 
made,  refused  free  passage  to  the  owner  of 
Geddes  Hall,  and  at  the  same  time  retained 
the  road.  It  can  hardly  be  maintained  that 
this  course  would  have  received  legal  sanc- 
tion. In  the  effort  to  arrive  at  the  scope  of 
the  contract,  it  should  be  kept  constantly  In 
mind  that  the  purpose  of  the  contract  was 
to  bestow  upon  the  owner  of  Geddes  Hall 
the  right  to  cross  tbe  river  free  in  considera- 
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tlon  of  land  for  a  road,  which  was  as  essen- 
tial to  a  bridge  as  to  a  ferry,  and  the  ferry 
Is  mentioned  becanse  of  the  accidental  cir- 
cumstance that  there  was  a  ferry,  and  not 
a  bridge,  then  In  operation.  "The  general 
Intention  to  be  collected  from  the  whole  con- 
text and  every  part  of  a  written  Instrument 
Is  always  to  be  preferred  to  the  particular 
expression."  Anderson  v.  Holmes,  14  S.  C. 
164.  It  is  true  a  bridge  cannot  be  construed 
to  be  a  ferry,  but  It  may  well  be  a  sub- 
stitute for  a  ferry  when  It  was  manifestly 
so  Intended,  and,  where  so  substituted,  it 
will  be  charged  with  the  license  or  privilege 
of  free  passage  resting  on  the  ferry,  when  its 
owner  continues  to  use  for  the  bridge  the 
easement  in  consideration  of  which  the  free 
passage  was  bestowed.  Although  the  testi- 
mony 1b  very  meager,  we  think  the  clrcum-, 
stances  warrant  the  statement  that  it  is  ex- 
tremely probable  this  was  the  position  as- 
sumed and  acted  on  by  the  bridge  company 
for  many  years.  It  is  true  the  view  taken 
by  parties  themselves  of  their  obligations  Is 
not  conclusive,  but  In  all  doubtful  cases  it 
Is  of  great  value.  Murray  v.  Aiken,  37  S.  O. 
485,  16  S.  B.  143;  R.  R.  Co.  v.  Trimble,  10 
Wall.  383,  19  L.  Ed.  948.  The  focal  point  In 
trying  to  arrive  at  the  construction  placed 
on  the  contract  by  the  parties  themselves  is 
the  closing  of  the  ferry  and  opening  the 
bridge  in  1836.  The  fact  that  no  testimony 
was  offered  as  to  anything  occurring  between 
the  parties  when  that  change  was  made  Is 
slgniflcant  If  the  company  at  that  time  bad 
denied  the  right  of  the  owner,  Mrs.  Geddes, 
to  cross  the  bridge  free  of  toll,  and  yet  re- 
tained the  road  over  her  lands  as  an  adjunct 
of  the  bridge.  It  is  probable  the  change  would 
have  resulted  in  protest  or  dispute  of  some 
kind,  because  the  company  would  have  had 
the  road  from  that  date  forward  In  perpetui- 
ty, without  any  compensation  whatever  to 
the  owner  of  Geddes  Hall;  and.  If  there  had 
been  any  question,  the  company  could  have 
furnished  at  the  trial  proof  of  the  change 
and  of  Its  position  In  the  matter  by  its  min- 
utes, as  it  did  in  other  Instances  when  dis- 
pute arose.  The  positive  evidence  on  this 
subject  is  unsatisfactory,  and,  standing  alone, 
would  not  be  an  adequate  basis  for  a  conclu- 
sion. Mr.  G.  G.  I>u  Pont  testifies  he  often  , 
passed  with  his  father,  who  managed  the 
Geddes  Hall  Plantation  for  the  owner,  and 
he  never  saw  him  pay  toll,  but  the  bridge 
was  burnt  when  he  was  only  five  years  old, 
and  his  father  died  before  it  was  rebuilt  A 
certiflcate  was  offered  in  evidence,  signed  by 
Geo.  W.  Burn,  who  had  been  the  superin- 
tendent of  the  bridge,  to  the  effect  that  Mr. 
W.  Du  Pont,  who  was  the  manager  of  Geddes 
Hall,  had  always  had  the  right  of  crossing 
the  bridge  and  ferry  while  Burn  was  in 
charge.  This  certificate  was  received  by  the 
master  subject  to  objection,  which  was  re- 
newed by  the  defendant  in  exceptions  to  the 
master's  report,  but  all  exceptions  were  over- 
ruled, and  its  admission  is  not  made  a 
ground  of  appeal,  so  It, Is  before  this  court 


as  competent  evidence.  The  defendant  of- 
fered no  evidence  whatever  tending  to  show 
free  passage  across  the  river  was  refused  the 
owner  of  Geddes  Hall  when  the  bridge  took 
the  place  of  the  ferry  In  1856.  All  the  cir- 
cumstances, sustained  by  what  evidence  we 
have,  lead  to  the  conclusion  that  when  the 
bridge  was  rebuilt  in  1836  It  was  treated  by 
both  parties  as  a  substitute  for  the  ferry, 
and  free  passage  was  allowed  over  It  to  the 
owner  of  Geddes  Hall.  The  defendant  con- 
tinued the  use  of  the  land  for  Its  road  with 
this  understanding,  thus  waiving  Its  right. 
If  it  had  any,  to  charge  toll.  We  conclude, 
therefore,  that  plaintiff's  grantor,  G.  G.  Da 
Pont,  had  the  right  to  cross  the  bridge  free 
of  toll  when  It  was  rebuilt  In  1882,  and  this 
right  was  acquired  by  the  plaintiff  when  she 
purchased  the  land  August  28.  1888.  The 
first  defense,  therefore,  must  falL 

It  remains  to  Inquire  whether  the  right  has 
been  lost  by  any  act  or  omission  on  the  part 
of  the  plaintiff,  Mrs.  Dn  Pont  The  defend- 
ant claims  that  after  the  building  of  the 
bridge  in  1882  the  plaintiff  and  her  husband, 
who  conveyed  the  land  to  her,  always  paid 
toll  up  to  the  commencement  of  this  action, 
and  thus  waived  the  right  of  free  passage,  if 
It  ever  existed.  We  do  not  think  this  position 
can  be  sustained.  The  undisputed  testimony 
is  that  Mr.  G.  G.  Du  Font,  In  his  own  behalf, 
and  afterwards  as  agent  for  his  wife,  con- 
tinually asserted  the  right  to  cross  the  bridge, 
and  had  frequent  interviews  with  the  officers 
of  the  company  concerning  it  The  fact  that 
toll  was  paid  when  the  parties  could  not  pos- 
sibly otherwise  cross  a  bridge  they  were  obli- 
ged to  cross  certainly  was  not  waiver  of  any 
right  and  no  evidence  of  abandonment  nor 
was  the  offer  of  Mr.  Du  Pont  to  pay  a  certain 
sum  weekly.  Instead  of  paying  at  each  pas- 
sage, of  any  consequence.  It  Is  said  In  Pol- 
son  r.  Ingram,  22  S.  C.  547:  "It  will  be  ob- 
served that  the  question  of  abandonment  Is  a 
very  different  question  from  having  the  ease- 
ment defeated  and  divested  by  the  adverse 
use  of  another.  This  last  question  Is  to  be 
determined  by  the  character  of  the  adverse 
use,  and  how  long  continued,  while  the  for- 
mer depends  upon  the  intention  of  the  party 
In  possession,  without  regard  to  the  claims 
of  others.  Such  being  the  law.  It  would  have 
been  error  for  the  Judge  to  have  charged,  as 
a  dtect  and  positive  proposition,  'that  twen- 
ty years'  nonuser  will  presume  the  abandon- 
ment of  an  easement' "  Grocery  Co.  y. 
Moore,  63  S.  a  188,  41  S.  E.  88. 

It  is  now  to  be  tonsidered  whether  the 
plaintifTs  right  is  barred  by  the  statute  of 
limitations.  The  long  lapse  of  time  since  the 
decree  was  rendered  does  not  affect  this  ques- 
tion. That  decree  fixed  the  rights  of  the  own- 
er of  Geddes  Hall  respecting  the  specific  li- 
cense he  was  then  claiming  to  cross  the  fer- 
ry, and  It  In  terms  applied  to  all  subsequent 
owners  of  the  property,  however  remote.  The- 
bridge  company  could  never  afterward  be 
heard  to  bring  into  issue  the  license  therein 
adjudged  to  belong  to  the  owner  of  Geddea 
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Han.  The  perpetual  rlgbt  established  by  a 
decree  of  this  kind  is  ne;^er  presmmed  to  be 
destroyed  or  lost  by  mere  lapse  of  time 
Such  a  decree  may  be  carried  into  effect  by 
further  orders  in  the  same  cause  whenever 
drctunstances  arise  making  this  necessary, 
or,  where  such  clianges  have  taken  place  In 
the  situation  of  the  parties  or  the  property  in- 
volved as  to  embarrass  the  court  in  proceed- 
ing under  the  original  decree,  another  com- 
Idaint  in  equity  may  be  filed  to  carry  the  orig- 
inal decree  into  effect  The  effectual  defense 
here  Is  not  tlie  mere  failure  of  the  plaintiff 
to  sue  on  the  decree  of  Chancellor  Waties  for 
20  years  after  she  liad  the  right  to  sue.  If 
tills  action  be  regarded  as  a  suit  on  the  de- 
cree. It  may  be  that,  if  plaintiff  had  sim- 
ply had  no  occasion  to  use  her  right  to  cross 
the  bridge  for  any  period  short  of  20  years, 
she  might  tiien  liave  sued  on  the  decree  and 
bad  her  right  established;  and  that.  If  she  had 
for  that  period  merely  forebome  to  use  her 
privilege,  and  had  allowed  20  years  to  pass 
after  she  could  sue  on  the  decree,  her  right  of 
action  might  be  gone,  under  section  111  of 
the  Code  of  Civil  Procedure.  Tlie  actual  de- 
nial of  the  plaintiiTs  right,  and  adversely  ex- 
cluding her  from  it,  is  a  very  different  de- 
fense. Adverse  possession  under  the  statute 
of  limitations,  set  up  by  the  defendant  here, 
Is  an  affirmative  defense  based  on  positive  ac- 
tion taken  since  the  decree  wi^s  made.  In 
this  respect  it  stands  on  the  same  ground  as 
would  the  defense  of  the  execution  of  a  re- 
lease in  a  case  of  this  kind,  or  as  the  de- 
fense of  payment  would  stand  If  the  com- 
plaint were  based  on  a  decree  for  the  pay- 
ment of  money.  It  may  t>e  set  up  not  only  as 
a  defense,  but  as  a  basis  of  recovery.  Busby 
T.  R.  R.  Co.,  45  S.  C.  317,  23  S.  E.  50.  The 
statement  that  the  right  to  property,  in  this 
case  the  privilege  of  free  passage  over  a 
bridge  established  by  a  Judgment,  is  not  lost 
by  mere  lapse  of  time,  however  great,  does 
not  imply  that  the  right  thus  established  may 
not  be  lost  by  the  act  or  omissiou  of  the  par- 
ties la  Interest  themselves.  A  decree  con- 
cludes all  defenses  which  existed  at  the  time 
It  was  rendered,  but  not  defenses  which 
arise  after  the  decree  has  been  made,  and  any 
defense  which  becomes  available  in  the  inter- 
val may  be  set  up  against  an  action  on  the 
Judgment.  Black  on  Judgments,  §  972;  Bur- 
well  V,  Jackson,  9  N.  X.  535.  To  illustrate; 
If  A,  50  years  ago,  obtained  a  decree  of  the 
court  putting  him  In  possession  of  a  tract  of 
land  as  against  B.,  it  is  clear  that  A  could 
now  set  up  the  Judgment  against  6.,  and  pre- 
vent his  recovery  in  any  right  that  he  might 
then  have  set  up;  but  If  A  had  afterwards 
allowed  B.  to  obtain  i>ossession  of  the  land 
and  hold  it  adversely  to  him  for  10  years, 
with  full  notice  of  the  adverse  character  of 
his  holding,  A  could  not  successfully  rely  on 
the  former  Judgment  to  prevent  the  bar  of 
the  statute,  because  B.  has  acquired  by  hia 
adverse  possession  a  new  title,  subsequent  to 
the  Judgment  and  entirely  independent  of  it 


This  view  is  supported  by  reason,  and  we 
think  it  is  fully  sustained  by  authority.  It 
Is  well  established  In  this  state  that  a  sub- 
sequent purchaser  of  land  from  a  Judgment 
debtor  may  hold  by  adverse  possession  as 
against  a  purchaser  under  the  Judgment  In 
McRaa  t.  Smith,  2  Bay,  339,  where  this  doc- 
trine was  first  annonnced,  the  argument  of 
the  court  was  that  the  Judgment  could  not 
possibly  have  given  a  better  claim  to  the  land 
than  an  absolute  conveyance  from  the  Judg- 
ment debtor  would  have  given  if  made  at  its 
date,  and  If  the  Judgment  debtor  had  made 
an  absolute  conveyance  at  the  date  of  the 
Judgment,  and  subsequently  made  another 
deed,  and  the  purchaser  under  the  second 
deed  bad  entered  and  held  ad\^rsely  for  the 
statutory  i)erlod,  the  right  of  the  first  pur- 
chaser would  be  gone  forever.  As  was  inti- 
mated in  Pegues  v.  Warley,  14  S.  C.  190,  the 
reasoning  would  be  still  stronger  if  the  Judg- 
ment were  for  the  actual  title  and  possession 
of  the  land.  Instead  of  a  lien  In  the  enforce- 
ment of  which  the  title  was  acquired.  By 
this  reasoning,  when  a  suit  is  brought  to  en- 
force the  right  established  by  the  decree  of 
Cliancellor  Waties,  it  could  not  be  relied  on 
to  defeat  the  bar  of  the  statute  In  favor  of 
an  adverse  holder,  any  more  than  could  a 
deed  of  the  same  date  covering  the  same 
scope.  In  either  case,  however,  the  burden 
is  on  the  party  who  sets  up  adverse  posses- 
sion to  show  that  he  not  only  held  adversely, 
but  that  he  gave  full  notice  to  the  real  owner 
that  be  was  so  holding.  Until  this  notice  la 
given,  the  grantee  may  assume  the  grantor 
is  holding  in  subordination  to  the  title  he  has 
made;  and  the  party  in  whose  favor  a  decree 
has  been  made  may  assume  other  parties  to 
the  suit  are  holding  in  subordination  to  the 
decree. 

The  views  expressed  on  this  subject  In  Van 
Renssellaer  v.  Wright,  121  N.  Y.  627,  25  N.  B. 
8,  on  which  the  plaintiff  relies,  are  not  in  con- 
flict with  this  position.  All  that  was  held  in 
that  case  was  that  a  lapse  of  20  years  does 
not  presume  the  satisfaction  of  a  Judgment  for 
the  recovery  of  possession  of  land.  So  far 
as  the  Judgment  was  concerned,  that  was 
the  sole  question;  there  was  no  claim  in  that 
case  of  adverse  possession  by  defendant  after 
the  entry  of  the  Judgment  The  distinction 
between  that  case  and  one  where  there  is  ad- 
verse iHJSsesslon  for  the  statutory  period  after 
the  entry  of  the  Judgment  is  thus  stated  in 
Root  V.  Woolworth,  150  U.  S.  415,  14  Sup.  Ct 
136,  37  L.  Ed.  1123:  "But,  aside  from  this, 
the  appellant  stands  in  the  same  position  now 
that  he  did  in  the  former  suit,  when  it  was 
decreed  that  he  had  no  right  title,  or  interest 
in  the  property.  If,  since  that  decree,  he  has 
Inclosed  a  part  of  the  land,  cut  wood  from  It 
or  cultivated  It  he  would  be  treated  and  con- 
sidered as  holding  It  in  subordination  to  the 
title  of  Morton  and  his  privy  in  estate,  until 
he  gave  notice  that  his  holding  was  adverse, 
and  In  the  assertion  of  actual  ownership  In 
himself.    In  his  position  he  could  not  have 
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asserted  adverse  possession  after  the  decree 
against  him,  without  bringing  e^cpress  notice 
to  Morton  or  his  vendees  that  he  was  claiming 
adversely.  Without  such  notice,  the  length  of 
time  intervening  between  the  decree  and  the 
Institution  of  the  present  suit  would  give  him 
no  better  right  than  he  previously  possessed, 
and  his  holding  possession  would,  under  the 
authorities,  be  treated  as  in  subordination  to 
the  title  of  the  real  owner.  This  is  a  well- 
established  rule."  The  conclusion  cannot  be 
avoided  that,  where  there  is  a  Judgment  for 
the  recovery  of  land  or  any  right  of  property 
remaining  unenforced  for  the  statutory  period, 
the  defendant  In  possession  Is  presumed  to 
bold  In  subordination  to  the  right  fixed  by  the 
judgment  or  decree;  but  yrhere  the  defendant 
in  possession  of  the  property  in  which  a  right 
has  been  fixed  by  the  Judgment  or  decree  of 
the  court  holds  it  adversely  and  in  denial  of 
such  right  for  the  statutory  period,  with  full 
notice  to  the  true  owner  of  the  adverse  hold- 
ing and  denial  of  his  right,  the  statute  Is  a 
complete  bar  to  any  action  for  the  enforcement 
of  the  right,  Obereln  v.  Wells,  163  111.  101,  45 
N.  E.  294;  Mabary  T.  Dollarhide  (Mo.)  14  Am, 
St.  Rep.  643,  and  note;  note  to  Snell  t.  Har- 
rison (Mo.)  52  Am.  St  Rep.  648;  Root  v. 
Woolworth,  supra.  Apply  this  conclusion  to 
the  facts  of  the  case  under  consideration.  In 
1850,  when  the  bridge  was  rebuilt,  the  owner 
of  Geddes  Hall  had  the  right  of  free  passage 
over  It.  The  plaintiff,  Mrs.  Du  Pont,  acquired 
title  to  Geddes  HaU,  August  28,  1888,  and, 
with  the  title,  the  right  of  free  passage.  This 
right  was  actively  denied  to  her  by  the  bridge 
company  continuously  from  that  time  until 
the  commencement  of  this  action,  January  4, 
1900.  Her  claim  was  In  the  meantime  fre- 
quently pressed  upon  the  company,  and  was 
always  refused  recognition.  She  had  full  pow- 
er and  repeated  notice  that  the  right  she  Is 
now  seeking  to  enforce  would  not  be  recog- 
nized, and  the  bridge  company  was  operating 
the  bridge  In  constant  denial  of  her  claim, 
requiring  her  to  pay  toll  every  day.  No  more 
complete  adverse  claim,  and  no  more  explicit 
notice  of  It,  could  be  suggested. 

In  the  foregoing  discussion  of  the  statute  of 
limitations,  we  have  treated  the  right  of  pas- 
sage of  the  bridge  as  If  It  had  been  expressly 
adjudged  by  the  decree  of  Chancellor  Watles, 
and  this  action  Is  brought  to  carry  that  de- 
cree into  effect.  The  issue  made  by  plaintiff 
here,  that  the  bridge  should  be  charged  with 
free  passage  just  as  the  ferry  bad  been  before 
It  was  replaced  by  the  bridge,  was  not  before 
the  court,  and  was  not  decided  by  that  decree. 
We  are  inclined  to  the  view  that  this,  there- 
fore, cannot  be  regarded  an  action  on  the 
decree,  but  rather  an  action  to  establish  a 
right  of  the  plaintiff,  as  owner  of  Oeddes 
Hall,  under  the  contract  of  the  brldg;e  com- 
pany, beyond  the  adjudication  made  by  the 
court  In  1820.  If  this  be  the  correct  view, 
then  the  plalntlfTs  right  of  action  under  the 
contract  accrued  In  1888,  when  she  acquired 
the  title  to  Geddes  Hall  and  the  right  to  free 


passage  of  the  bridge,  and  the  express  with- 
holding and  denial  of  her  right  had  continued 
for  more  than  10  years  before  the  action  was 
brought.  Therefore,  whether  we  regard  this 
an  act  on  the  decree  of  182d  or  on  the  contract 
of  1817,  the  same  result  would  follow. 

The  plaintiff,  however,  claimed  that  the  pas- 
sage of  the  river  In  1900  by  members  of  Mrs. 
Du  Pont's  family  free  of  toll  would  break  the 
bar  of  the  statute.  The  evidence  does  not 
show  that  this  was  regarded  by  Mrs.  Du  Pont 
or  the  bridge  company  as  any  exercise  of  het 
right  to  cross  the  bridge  free  of  toU,  but  only 
the  ferry.  A  part  of  the  bridge  had  been 
broken,  bo  that  It  could  not  be  crossed.  If 
Mrs.  Du  Pont  had  asserted  her  right  to  cross 
the  bridge  free  of  toll  at  this  time,  and  it 
had  been  accorded  her,  a  very  different  ques- 
tion would  be  presented;  but  it  is  not  every 
entry  that  breaks  the  continuity  of  adverse 
possession.  There  most  be  an  assertion  of 
right,  and  performance  of  some  act  that  rein- 
states the  party  In  possession  of  his  right. 
See  notes.  Trotter  ▼.  Oassady,  18  Am.  Dec. 
185,  and  Peabody  v.  Hewett,  83  Am.  Dec. 
490.  But,  In  addition  to  this,  the  bar  of  the 
statute  was  complete,  and  the  plahitlff's  right 
entirely  gone,  when  the  crossing  of  the  river 
free  of  toll  took  place  in  1000,  after  the  com- 
mencement of  this  action. 

Respondent  further  insists  that,  even  If  ad- 
verse possession  for  10  years  with  full  notice 
to  the  true  owner  would  bar  an  action  for  the 
recovery  of  land  based  on  a  contract  or  on  a 
Judgment  rendered  for  Its  possession,  tbls  rule 
would  not  apply  to  an  easement  or  license.  It 
Is  not  material  to  the  discussion  of  this  ques- 
tion whether  the  privilege  to  which  the  plain- 
tiff was  entitled  be  regarded  an  easement  or  a 
license,  for  a  license  can  stand  on  no  higher 
ground  than  an  easement.  In  this  respect  Nor 
Is  It  necessary  to  decide  whether  a  bridge  is 
real  or  personal  property,  because  sufficient 
time  has  passed,  during  which  the  plaintiff 
was  continually  denied  her  right  to  free  pas- 
sage, for  the  statute  to  be  as  effective  In  one 
case  as  In  the  other.  We  can  discover  no 
principle  of  law  upon  which  the  plaintiff's 
position,  that  an  easement  or  license  is  not 
barred  by  the  actual  denial  and  exclusion  of 
the  claimant  by  the  owner  of  the  servient 
property  for  10  years,  can  be  sustained.  The 
case  of  Bowen  ▼.  Team,  6  Rich.  Law,  800,  80 
Am.  Dec.  127,  is  conclusive.  It  was  there 
held  the  continued  adverse  possession  for  the 
statutory  period  of  a  right  of  way  by  the  own- 
er of  the  soil  over  which  it  passes,  to  the 
exclusion  of  the  person  claiming  the  easement. 
Is  a  complete  bar  under  the  statute  of  limita- 
tions. In  Railway  v.  Beaudrot,  63  S.  O.  289, 
41  8.  B.  290,  the  same  principle  Is  again  an- 
nounced, and  it  Is  supported  by  the  courts 
of  other  states.  Jones  on  Easements,  {  888. 
The  case  of  Parkins  v.  Dunham,  8  Strob.  225, 
Is  not  opposed  to  tills  view,  for  the  decision 
there,  that  the  easement  to  flow  water  was  not 
barred  by  the  owner  of  the  land  cultivating  It 
for  the  statutory  period,   is  placed  on   the 
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ground  that  the  easement  to  overflow  was  not 
inconsistent  with  a  degree  of  cultiratlon,  and 
the  cultiyatlon  of  the  land  was  no  Interruption 
of  the  easement  In  the  case  now  under  dis- 
cussion there  was  an  absolute  denial  and  dei>- 
rlvatlon  of  the  license  or  easement  for  more 
than  10  years,  with  full  and  repeated  notice 
to  the  claimant  The  plea  ot  the  statute  of 
limitations  must  be  sustained.  It  is  there- 
fore unnecessary  to  consider  the  plaintiff's  ex- 
ceptions. 

The  Judgment  of  this  court  is  that  the  Judg- 
'  ment  of  the  circuit  court  be  reTeraed  and  the 
complaint  dismissed. 


(65  s.  c.  SIO) 

BUTIiES  T.  WESTERN  UNION  TBLB- 
ORAPH  CO. 

(Supreme  Court  of  South  OaroUna.    April  1, 
1903.) 

TELXQRAM— FAILURB  TO  BBUVBR— PUNmYB 
DAUAQBS. 

1.  Where  a  messenser  boy  intentionally  fails 
to  deliver  a  telegram,  the  addressee  is  entitled 
to  punitiye  damages. 

2.  Whether  a  verdict  Is  Justified  by  the  evi- 
dence is  a  qnestiou  ot  fact  not  reviewable  by 
the  Supreme  Court 

Appeal  from  Common  Fleas  Qrcnlt  Court  of 
Bichland  County;  Aldrich,  Judge. 

Action  by  Jacob  W.  Butler  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

The  allegations  of  the  complaint  material 
to  the  consideration  of  the  questions  raised  by 
the  exceptions  are  as  follows: 

"(2)  That  on  the  3d  day  of  April,  1890,  one 
J.  B.  Spivey,  the  son-in-law  of  the  plaintiff, 
presented  to  and  filed  with  the  defendant  at 
its  offices  In  the  said  town  of  Abbeville,  the 
following  message,  to  wit:  'Mr.  H.  F.  Jum- 
per, No.  709  Lumber  Street:  Wife  very  111, 
come  at  once.  Let  parents  and  6.  P.  Spivey 
know.    J.  B.  Spivey.' 

"(3)  That  the  defendant  at  said  time  and 
place  received  said  message,  and  promised 
promptly  to  transmit  by  telegraph  aud  deliver 
the  same  to  the  said  H.  F.  Jumper  at  his  said 
address  In  the  city  of  Columbia,  and  that,  in 
consideration  thereof,  then  and  there  was  pre- 
paid to  the  defendant  its  regular  charges. 

"(4)  That  at  said  time  thewife  of  said  J.  B. 
Spivey,  mentioned  In  the  said  message,  was 
critically  111;  that  the  plaintiff  Is  her  father, 
and  one  of  the  parents  mentioned  in  the  said 
message,  and  that  the  same  was  presented  to 
and  received  by  the  defendant  to  be  trans- 
mitted and  delivered  as  aforesaid,  for  the 
plalntifTs  benefit  of  all  of  which  the  defend- 
ant was  apprised  at  the  time  of  the  presenta- 
tion of  said  message  to  It  as  aforesaid;  and 
that  plaintiff  has,  on  bis  part,  in  all  respects 
fully  complied  with  the  terms  and  conditions 
of  said  agreement 

"(5)  That  although  the  said  H.  F.  Jumper 
was  at  his  residence,  at  No.  709  Lumber  street 


In  said  dty,  during  the  whole  of  the  said  8d 
day  of  April,  when  said  message  could  aud 
ought  to  have  been  delivered  to  him,  and  all 
of  the  following  day,  and  although  his  said 
address  was  within  easy  reach  of  the  defend- 
ant, and  within  Its  regular  delivery  limits 
in  said  city,  the  said  defendant,  willfully, 
wantonly,  and  grossly,  negligently  failed 
promptly  to  deliver  said  message,  and  the 
same,  through  the  willful,  wanton,  and  gross 
negligence  of  the  defendant  aforesaid,  was 
not  delivered,  nor  offered  to  be  delivered,  to 
the  said  H.  F.  Jumper,  or  any  one  for  him, 
until  the  7tb  day  of  April,  1899,  upon  demand 
then  being  made  by  the  said  H.  F.  Jumper 
therefor  at  defendant's  ofiBce  In  the  said  city 
of  Columbia,  and  that  In  the  meantime,  on 
the  night  of  the  5th  day  of  April,  1899,  the  said 
wife  of  the  said  J.  B.  Spivey  died  of  said  ill- 
ness, and  her  remains  were  forwarded  by  rail- 
road to  Killlan's,  In  the  said  county  of  Rich- 
land, for  Interment 

"(6)  That  by  reason  of  defendant's  said 
wanton,  willful,  and  grossly  negligent  failure 
promptly  to  deliver  "said  message  as  afore- 
said, the  plaintiff  was  deprived  of  seeing  and 
being  with  his  said  daughter  before  her  said 
death,  and  of  accompanying  her  remains  from 
the  said  town  of  Abbeville  to  said  EtUian's, 
and  of  providing  for  their  proper  reception 
upon  their  arrival  at  their  destination  at  Kil- 
llan's, was  subjected  to  great  mental  anguish 
and  suffering,  and  suffered  damage  in  the  sum 
of  one  thousand  nine  hundred  and  fifty  dollars. 

"(7)  That  on  the  Slst  day  of  May,  1890, 
the  plaintiff  notified  the  defendant  of  the  mat- 
ters and  things  hereinabove  set  forth,  and  pre- 
sented his  claim  In  writing  to  said  defendant 

for  said  sum  of by  reason  thereof,  but 

that  defendant  has  failed  to  pay  the  plaintiff 
said  sum,  or  any  part  thereof,  and  has  wholly 
Ignored  plaintiff's  said  claim. 

"Wherefore  the  plaintiff  demands  judgment 
against  the  defendant  for  the  sum  of  one  thou- 
sand nine  hundred  and  fifty  dollars,  and  for 
the  costs  and  disbursements  of  this  action." 
.  The  Jury  rendered  a  verdict  In  favor  of  the 
plaintiff  for  $650. 

The  following  are  the  first  seven  excep- 
tions: 

"First  Because  his  honor  erred  in  admit- 
ting, against  the  objection  of  the  defendant 
the  plaintiff's  witness  Pete  Thornton  to  testi- 
fy as  to  the  circumstances  connected  with 
taking  the  corpse  of  Mrs.  Spivey  from  the 
depot  at  Eilllan's,  8.  C,  to  the  house  of  the 
plaintiff.  In  reply  to  the  following  question: 
•Q.  What  did  you  do?  A.  I  assisted  [the 
plaintiff]  with  two  wagons— one  to  haul  the 
company,  and  one  to  haul  the  corpse;'  and  to 
the  questions  and  answers  Immediately  fol- 
lowing, having  a  similar  import;  It  being  re- 
spectfully submitted  (1)  that  the  cause  of 
action  herein  arose  prior  to  the  mental  anguish 
act  of  1001,  and  evidence,  the  sole  object  of 
which  was  to  show  the  mental  anguish  en- 
dured by  the  plaintiff,  was  irrelevant  and  Inad- 
missible, and  that  the  sole  object  and  dfect 
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of  said  testtmony  was  to  show  the  mental 
anguish  suffered  by  the  plaintiff;  (2)  that 
said  testimony  tras  IrreleTaut,  because  It  ap- 
peared from  the  complaint  that  the  failure  of 
the  plaintiff  to  make  arrangements  to  meet  the 
funeral  party  at  Killian's,  S.  0.,  was  not  the 
natural,  proximate,  or  direct  consequences  of 
the  delay  in  the  delivery  of  a  telegram  men- 
tioned in  the  complaint 

"Second.  Because  his  honor  erred  In  ad- 
mitting, against  the  objection  of  the  defend- 
ant, testimony  of  Pete  Thornton  as  to  the 
condition  of  the  weather  at  KlUlan's,  S.  C, 
upon  the  arrival  of  the  funeral  party,  by 
permitting  the  following  question  and  an- 
swer: 'Q.  What  kind  of  a  night?  A.  Stormy 
and  rainy.'  It  being  respectfully  submitted 
that  said  testimony  was  Irrelevant  and  im- 
proper, in  that  (1)  its  object  and  effect  was 
to  show  the  mental  suffering  endured  by  the 
plaintiff;  (2)  that  It  appeared  from  the  com- 
plaint that  the  damage  sustained  by  the  weath- 
er at  EiUlan's,  S.  C.,  was  not  the  natural,  di- 
rect, or  proximate  result  of  the  delay  in  the 
delivery  of  the  telegram. 

'Third.  Because  his  honor  erred  In  admit- 
ting, contrary  to  the  objection  of  the  defend- 
ant, the  following  question  and  testimony  as 
to  the  condition  of  the  weather  at  Killian's 
upon  the  arrival  of  the  funeral  party:  'Q. 
What  was  the  condition  of  the  weather?  A. 
It  was  raining.'  It  being  respectfully  sub- 
mitted that  the  said  testimony  was  Irrelevant 
and  Improper,  In  that  (1)  its  object  and  effect 
was  to  show  the  mental  suffering  endured  by 
the  plaintiff;  (2)  that  It  appeared  from  the 
complaint  that  the  damage  sustained  by  the 
weather  at  Killian's,  8.  C,  was  not  the  nat- 
ural, direct,  or  proximate  result  of  the  delay 
in  the  delivery  of  the  telegram. 

"Fourth.  Because  his  honor  erred  In  ad- 
mitting, against  defendant's  objection,  the 
following  questioa  and  testimony  of  F.  W. 
Brown  In  reference  to  the  condition  of  Mr. 
Butler  when  be  reached  the  house  of  wit- 
ness: *Q.  What  condition  was  Mr.  Butler  in 
when  he  got  there?  A.  Pretty  wet  and  cold.' 
It  being  respectfully  submitted  that  said  tes- 
timony was  Irrelevant  and  Improper,  In  that 
(1)  its  object  and  effect  was  to  show  the 
mental  suffering  endured  by  the  plaintiff;  (2) 
It  appeared  from  the  complaint  that  the  dam- 
ages sustained  by  the  plaintiff  on  account  of 
the  bad  weather  was  not  the  direct,  natural, 
or  proximate  result  of  the  delay  in  the  de- 
livery of  the  telegram. 

"Fifth.  Because  his  honor  erred  In  admit- 
ting, against  the  defendant's  objection,  the 
following  question  and  testimony  of  plaintiff 
as  to  the  disposition  of  the  corpse  upon  its 
arrival  at  Killian's,  8.  C:  'Q.  When  you  as- 
certained that  the  body  had  been  carried  off, 
where  did  you  go?  A.  As  the  night  was  so 
bad,  I  thought  probably  they  had  carried  her 
to  Mr.  Thornton's,  and  I  went  to  Mr.  Thorn- 
ton's, and  they  told  me  they  had  gone.'  It 
being  respectfully  submitted  that  said  tes- 
timony was  irrelevant  and  improper,  in  that 


(I)  its  object  and  effect  was  to  show  the 
mental  anguish  suffered  by  the  plaintiff;  (2) 
that  it  appeared  from  the  complaint  that  the 
damage  sustained  by  the  weather  at  ELU- 
llan's,  S.  C,  was  not  the  natural  or  proximate  . 
result  of  the  delay  In  the  delivery  of  the 
telegram. 

"Sixth.  Because  his  honor  erred  in  admit- 
ting, against  the  objection  of  the  defendant, 
testimony  of  plaintiff  as  to  the  condition  of 
the  weather  and  of  plaintiff  when  he  reached 
Brown's  upon  the  arrival  of  the  funeral  par- 
ty: 'Q.  What  condition  were  you  In  when 
yon  got  there?  A.  Very  wet'  It  being  re- 
spectfully submitted  that  said  testimony  was 
irrelevant  and  improper.  In 'that  (1)  Its  ob- 
ject and  effect  was  to  show  the  mental  suf- 
fering endured  by  the  plaintiff;  (2)  that  it 
appeared  from  the  complaint  that  the  dam- 
age sustained  by  the  weather  at  Killian's, 
S.  C,  was  not  the  natural,  direct,  or  proxi- 
mate result  of  the  delay  In  the  delivery  of 
the  telegram. 

"Seventh.  Because  Us  honor  erred  In  ad- 
mitting, against  the  defendant's  objection, 
testimony  as  to  the  absence  of  arrangements 
for  the  funeral  of  Mrs.  Spivey,  by  permitting 
the  following  question  and  answer:  'Q. 
When  you  left  home  that  night,  had  you  the 
opportunity  of  seeing  yourself  the  arrange- 
ments made  for  the  fnneral,  or  had  you  to 
leave  that  for  some  one  else?  A.  I  had  to 
leave  that  for  some  one  else  to  attend  to.'  It 
being  respectfully  submitted  that  the  said 
testimony  was  Irrelevant  and  improper,  in 
that  (1)  its  object  was  to  show  the  mental 
suffering  endured  by  the  plaintiff;  (2)  be- 
cause it  appeared  on  the  complaint  that  the 
absence  of  said  arrangements  was  not  prox- 
imately, directly,  or  naturally  due  to  the  de- 
lay in  the  delivery  of  the  telegram." 

Smythe,  Lee  &  Frost  Geo.  H.  Fearons,  and 
R.  W.  Shand,  for  appellant  P.  H.  Nelson 
and  Melton  &  Belser,  for  respondent    - 

GARY,  A.  X  The  first  seven  exceptions, 
which  will  be  reported,  raise  questions  that 
have  been  recently  decided  by  this  court  In 
the  case  of  Toung  v.  W.  U.  Tel.  Co.,  65  S. 
C.  93,  43  S.  B.  448,  and  must  be  overruled. 

The  eighth  exception  is  as  follows: 
"Eighth.  Because  his  honor  erred  In  refusing 
the  motion  of  the  defendant  for  a  new  trial, 
whereas  the  court  should  have  granted  said 
motion  on  the  grounds  upon  which  it  was 
based,  and  especially  upon  the  grounds  that 
no  actual  or  compensatory  damages  were 
proved,  and  the  verdict  could  be  explained 
only  upon  the  assumption  that  the  Jury  in- 
tended to  inflict  punitive  damages;  and  the 
court  should  have  granted  a  new  trial  for  the 
reason  that  a  verdict  awarding  punitive  dam- 
ages against  the  defendant  was  illegal.  In 
that  there  was  no  evidence  of  whatever  char- 
acter submitted  to  the  Jury  from  which  It 
could  be  deduced  that  the  defendant  or  its 
agents,  in  falling  to  deliver  the  telegram  In 
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question  promptly,  acted  wUlfnlly,  Intention- 
ally, or  wantonly,  or  witli  such  a  frame  of 
mind  as  would  make  It  liable  for  punitive 
damages."  The  allegations  of  the  complaint 
are  appropriate  to  an  action  for  punitive 
damages.  In  the  case  of  Myers  v.  Southern 
Ry.  Co.,  64  S.  C.  B14,  42  S.  E.  598,  the  prin- 
ciple Is  announced  that,  If  the  defendant's 
agent  conscIouBly  Invades  the  plalntilTB 
rights,  his  conduct  is  willful  or  wanton,  and 
such  as  would  subject  the  defendant  to  puni- 
tive damages.  In  the  case  of  GritUn  v. 
Southern  Ry.  Co.,  65  S.  C.  122,  43  8.  E.  445, 
the  conrt  says:  "It  is  frequently  difficult  to 
tell  whether  an  act  of  wrong  is  attributable 
to  willfulness  or  mere  Inadvertence,  which  Is 
the  foundation  of  negligence;  and,  whenever 
the  facts  are  susceptible  of  more  than  one 
Inference,  it  is  peculiarly  the  province  of  the 
Jury  to  determine  such  question,"  These 
cases  are  cited  with  approval  In  the  recent 
case  of  Marsh  v.  W.  TJ.  Tel.  Co.,  43  S.  B. 
^3.  There  was  testimony  tending  to  show 
that  the  defendant's  messenger  boy  did  not 
go  to  the  house  In  which  H.  F.  Jumper  lived 
when  the  message  was  handed  to  him  to  be 
delivered  to  H.  F.  Jumper.  If  he  failed  to 
go  to  the  house,  and  such  failure  was  Inten- 
tional, the  plalntlfF  was  entltied  to  recover 
punitive  damages.  These  facts  were  prop- 
erly submitted  to  the  Jury  for  Its  determina- 
tion. 

The  ninth  exception  is  as  follows:  -  "Ninth. 
Because  it  is  respectfully  submitted  that 
there  was  no  evidence  before  the  jury  which 
Justified  a  verdict  against  the  defendant  for 
actual  damages  in  any  sum,  and  there  was 
no  evidence  before  the  Jury  of  any  willful. 
Intentional,  or  wanton  conduct,  or  of  a  frame 
of  mind  on  the  part  of  the  defendant  or  its 
agents  which  would  Justify  a  verdict  for 
punitive  damages,  and  therefore  the  verdict 
should  have  been  set  aside  by  his  honor  on 
the  motion  for  a  new  trial."  Whether  there 
was  any  testimony  to  sustain  a  verdict  is  a 
question  of  law,  but  whether  the  verdict  is 
Justified  by  the  testimony  .presents  a  question 
of  fact,  which  cannot  be  considered  by  this 
court 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 
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(Snpreme  Conrt  of  South   Carolina.    April  8, 
1903.) 

AFPEAI.ABLB   ORI^R— AMKNDMBNT  OV 
COMPLAINT. 

1.  Plaintiff  can  appeal  from  an  order  re- 
qnlrine  him  to  amend  his  complaint  by  stat- 
ing what  of  the  acts  charged  were  negligent 
and  what  wUlfol. 

2.  In  an  action  by  an  employe  to  recover  for 
personal  injuries,  it  is  error  to  require  plaintiff 
to  amend  his  complaint  so  as  to  state  what  of 
the  acts  alleged  were  negligent,  what  were 
wanton,  what  were  willfnl,  and  what  were  done 
in  otter  disregard  of  the  rights  of  the  plain- 


tiff, and  in  what  particulars  the  machinery  and 
appliances  became  unsound  and  nnfit  for  use. 

Appqal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Townsend,  Judge. 

Action  by  J.  H.  Lynch  against  the  Spartan 
Mills.  Ij^om  an  order  requiring  plaintiff  to 
amend  his  complaint,  he  appeals.    Modified. 

The  plaintiff  appeals  from  that  part  of  an  . 
order  requiring  him  to  make  his  complaint 
definite  and  certain  in  the  particulars  therein 
mentioned.  The  first  paragraph  of  the  com- 
plaint.  alleges  the  corporate  existence  of  the 
defendant  The  other  paragraphs  of  the 
complaint  are  as  follows: 

"(2)  That  on  the  31st  day  of  July,  A.  D. 
1901,  plaintiff  was  employed  by  defendant 
company  as  a  picker  In  its  said  factory.  This 
duty  was  to  run  the  picker  machine,  keep  It 
In  clean  condition,  and  sweep  the  floor  around 
It  and  see  that  it  was  kept  running.  That 
while  plaintiff  was  so  engaged  in  the  line  of 
bis  duty,  cleaning  one  of  the  pickers  on  said 
day,  the  defendant  carelessly,  wantonly,  will- 
fully, and  negligently,  and  in  utter  disregard 
of  the  rights  of  plaintiff,  caused  its  t)elt 
which  connects  the  wheel  of  the  picker  upon 
which  the  plaintiff  wag  working  with  the 
shafting  overhead  to  break,  and  the  buckle 
Joining  the  same  to  come  unfastened,  there- 
by causing  said  belt  to  Jump  from  the  pul- 
leys, and  to  catch  the  right  arm  of  plaintiff, 
with  which  he  was  cleaning  his  machine, 
drawing  said  arm  onto  the  wheel,  and  tear- 
ing and  lacerating  the  flesh,  breaking  the 
bones  therein,  and  horribly  mangling  and 
bruising  the  entire  arm,  also  wounding  his 
right  shoulder  and  head,  causing  the  plaintiff 
intense  bodily  suffering  and  great  mental  an- 
guish, permanenUy  Injuring  the  right  arm 
of  plaintiff  and  rendering  the  same  useless 
for  life;  to  his  great  damage  in  the  sum  of 
?20,000. 

"(3)  That  defendant  company  willfully, 
wantonly,  recklessly,  negligently,  and  in  ut- 
ter disregard  of  the  rights  of  plaintiff  failed 
to  furnish  a  sound  and  suitable  belt  and 
buckle  Joining  the  same  to  run  the  said  pick- 
er machine,  and  connect  the  same  In  a  safe 
manner  with  the  overhead  shafting,  and  fail- 
ed to  notify  or  warn  plaintiff  of  the  extra 
hazard  by  reason  thereof,  and  through  its 
said  failure  and  negligence,  and  from  no 
fault  of  plaintiff,  said  belt  and  machinery, 
through  Its  defects,  came  apart,  and  without 
warning  to  plaintiff,  and  while  he  was  in 
discharge  of  his  duty,  caught  bis  arm,  draw- 
ing it  violently  onto  the  wheel  and  under  the 
belt,  breaking  the  bones  therein,  and  horribly 
tearing  and  lacerating  the  flesh  thereon,  and 
rendering  the  same  useless  to  plaintiff  for 
life,  and  further  bruising  and  wounding  the 
shoulder  and  body  of  plaintiff,  causing  him 
intense  bodily  suffering  and  great  mental 
anguish;  to  his  great  damage  in  the  sum  of 
?20,000. 

"(4)  That  defendant  company  willfully, 
wantonly,  recklessly,  and  negligently,  and  in 
utter  disregard  of  the  rights  of  plaintiff,  fall- 
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ed  to  Inspect  tbe  machinery  and  appliances 
connecting  the  machine  where  plaintiff  waa 
at  work  In  tbe  discharge  of  his  doty  with 
the  overhead  shafting,  and  by  reason  there- 
of the  said  machinery  and  appliances  became 
unsound  and  unsafe  and  unlit  for  the  pur- 
poses for  which  they  are  used,  thereby  caus- 
ing tbe  injury  to  plaintiff  heretofore  descril)- 
ed;  to  his  great  damage  in  the  sum  of  $20,- 
000." 

Tbe  defendant  served  the  following  notice 
of  motion: 

"(1)  Please  take  notice  that  on  the  com- 
plaint herein  we  will  move  before  his  honor 
Judge  D.  A.  Townaend,  at  Union,  S.  C,  Thurs- 
day, 17th  April,  1902,  at  10  o'clock  a.  m.,  or 
as  soon  thereafter  as  counsel  can  be  beard, 
for  an  order  requiring  you  to  make  the  com- 
plaint herein  more  definite  and  certain  by 
alleging  and  stating  definitely  and  certainly 
in  tbe  second  paragraph  of  the  complaint 
what  acts  of  the  defendant  were  careless, 
wliat  were  wanton,  what  were  willful,  and 
what  was  done  In  utter  disregard  of  the 
rights  of  the  plaintiff,  and  what  act  or  acts 
caused  its  belt  to  break  and  the  buckle  Join- 
ing the  same  to  become  unfastened. 

"(2)  By  alleging  In  tbe  third  parag^ph  of 
the  complaint  what  acts  of  the  company 
were  willful,  what  were  wanton,  what  were 
reckless,  what  were  negligent,  and  what  was 
done  in  utter  disregard  of  the  rights  of  the 
plaintiff,  so  as  to  fall  to  furnish  a  sound  and 
suitable  belt  and  buckles  Joining  tbe  same, 
and  in  what  particulars  said  belt  and  buckles 
were  unsound. 

"(3)  By  alleging  definitely  and  certainly  In 
the  fourth  paragraph  of  the  complaint  what 
.  acts  of  the  defendant  were  willful,  what  acts 
were  wanton,  what  acts  were  reckless,  and 
what  acts  were  negligent,  and  in  what  man- 
ner it  tailed  to  Inspect  the  machinery  and 
appliances  connecting  the  machine  where  the 
plaintiff  waa  at  work. 

"(4)  By  stating  definitely  and  certainly  and 
tn  what  particular  tbe  machinery  and  appli- 
ances became  unsound  and  unfit  and  unsafe 
for  the  purposes  for  which  they  were  used. 

**(5)  And  to  extend  tbe  time  within  whlcb 
to  answer." 

His  honor  tbe  circuit  Judge  granted  the 
following  order: 

"The  motion  is  granted  as  to  the  first  and 
fourth  particulars. 

"As  to  the  second,  it  is  granted  as  to  what 
acts  of  the  defendant  were  willful,  wanton, 
or  reckless,  and  as  to  what  acts  were  negli- 
gent, and  as  to  the  particulars  in  which,  etc., 
belt  and  buckle  were  unsound.  The  motion 
Is  refused  as  to  the  third  particular,  for  the 
reaoon  that  only  one  act  of  the  defendant  is 
alleged  in  the  fourth  paragraph  of  the  com- 
plaint, to  wit,  the  failure  to  inspect  the  ma- 
chinery and  appliances.  It  is  true  that  this 
one  act  Is  alleged  to  have  been  willful,  wan- 
ton, and  reckless,  and  also  negligent,  but 
there  is  no  motion,  or  rather  no  notice  of  a 
motion,  to  strike  out  any  part  of  said  para- 


graph.  Time  to  answer  Is  extended  until  the 
expiration  of  twenty  days  after  tbe  day  of 
service  of  the  amended  complaint  herein." 

The  plaintiff  appealed  upon  exceptions  as- 
signing error  in  the  following  particulars: 

"(1)  In  granting  the  motion  of  the  defend- 
ant as  to  the  first  and  fourth  particulars, 
thereby  holding  that  the  complaint  did  not 
state  with  suflScient  distinctness  and  certain- 
ty In  the  second  paragraph  of  the  complaint 
what  act  or  acts  of  the  defendant  were  care- 
less, what  were  wanton,  and  what  was  will-  - 
ful,  and  wtiat  waa  done  in  utter  disregard  of 
the  rights  of  the  plaintiff,  and  what  act  or 
acts  caused  Its  belt  to  break  and  the  buckle 
to  become  unfastened. 

"(2)  His  honor  also  erred  In  holding  that 
tbe  complaint  should  have  stated  more  defi- 
nitely and  certainly  In  what  particular  the 
machinery  and  appliances  became  unsound, 
unfit,  and  unsafe  for  the  purpose  for  which 
they  were  used,  as  these  facts  are  stated 
with  sufficient  definiteness  and  certainty  In 
paragraphs  3  and  4  of  said  complaint 

"(3)  That  his  honor  erred  in  granting  tbe 
motion  of  the  defendant  In  the  second  par- 
ticular, thereby  requiring  plaintiff  to  state 
separately  what  acts  of  the  defendant  were 
willful,  what  were  wanton  or  reckless,  and 
what  were  negligent,  and  as  to  the  particu- 
lars in  whlcb  the  belt  and  buckle  were  un- 
sound, as  the  complaint  as  a  whole  alleges 
with  sufficient  definiteness  and  certainty  all 
of  the  foregoing  facta,  and  further  particu- 
lars would  be  a  matter  of  proof,  rather  than 
pleading." 

Evans  &  Finley,  for  appellant  0.  P.  San- 
ders, for  re8i>ondent 

GARY,  A.  J.  When  tbe  case  was  called 
for  hearing  in  this  court  the  defendant  Inter- 
posed the  preliminary  objection  that  the  or- 
der was  not  appealable.  We  will  first  dis- 
pose of  that  question.  The  act  of  1898,  p. 
693,  Is  as  follows: 

"Section  1.  That  In  all  actions  ex  delicto,  in 
which  vindictive,  punitive  or  exemplary  dam- 
ages are  claimed  in  the  complaint,  it  shall  be 
proper  for  the  party  to  recover  also  his  actual 
damages  sustained,  and  no  party  shall  be  re- 
quired to  make  ^ny  separate  statement  in  tbe 
complaint  in  such  action,  nor  shall  any  party 
be  required  to  elect  whether  be  will  go  to 
trial  for  actual  or  other  damages,  but  shall 
be  entitled  to  submit  bis  whole  case  to  the 
Jury  under  the  Instruction  of  the  court. 

"Sec.  2.  That  in  all  cases  where  two  or 
more  acts  o'f  negligence  or  other  wrongs  are 
set  forth  in  the  complaint  as  causing  or  con- 
tributing to  the  injury  for  which  such  suit  la 
brought,  the  party  plaintiff  in  such  suit  shall 
not  be  required  to  state  such  several  acts  sep- 
arately, nor  shall  such  party  be  required  to 
elect  upon  which  he  will  go  to  trial,  but  shall 
be  entitled  to  submit  his  whole  case  to  tbe 
Jury  under  the  instruction  of  the  court  and 
recover  such  damages  as  he  has  sustained. 
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wbetlier  such  damages  arose  from  one  or  an- 
otber  ot  such  acts  or  wrongs  alleged  In  the 
complaint" 

In  Procter  v.  Ry.  Co.,  64  S.  C.  491,  42  S. 
B.  427,  It  was  held  that  this  statute  permits 
the  Jumbling  together  In  one  statement  of  all 
acts  of  negligence  and  other  wrongs.  Under 
section  11  of  the  Code  of  Procedure  the  plaln- 
tlft  had  the  right  to  appeal  from  said  order 
If  It  Involved  the  merits.  In  the  case  of 
Blakely  &  Copeland  t.  Frazler,  11  S.  C.  122, 
the  court  uses  this  language:  "The  term 
•merits'  is  not  very  clearly  defined.  It  cer- 
tainly embraces  more  than  the  questions  of 
law  and  fact  constituting  the  cause  of  action 
or  defense.  As  It  regards  the  principles  of 
construction,  the  necessary  means  of  attain- 
ing an  end  stand  upon  the  same  ground  of 
privilege  as  the  end  itself.  If,  then,  a  par- 
ty is  entitied  to  an  appeal  as  a  ^eans  of  se- 
curing a  proper  Judgment,  he  Is  presumably 
entitied  to  such  appeal  In  order  to  secure  that 
without  which  the  Judgment  could  not  be 
rightfully  had.  The  word  'merits'  naturally 
bears  the  sense  of  including  all  that  the  par- 
ty may  claim  of  right  in  reference  to  his 
case.  •  ♦  •  It  may  be  concluded  from 
the  foregoing  that  whenever  a  substantial 
right  of  the  party  to  an  action  material  to 
obtaining  a  judgment  In  such  action  Is  de- 
nied, a  right  of  appeal  lies  to  this  court." 
The  order  deprived  the  plaintiff  of  the  right 
to  Jumble  in  one  statement  all  acts  of  negli- 
gence or  other  wrongs,  and  its  practical  effect 
was  to  compel  the  plaintiff  to  formulate  his 
allegations  so  as  to  set  out  two  or  more  caus- 
es of  action.    It  was,  therefore,  appealable. 

We  will  next  consider  the  question  raised 
fey  the  other  exceptions.  In  Pom.  Code  Rem- 
edies It  Is  said:  "The  fundamental  and  most 
Important  principle  of  the  reformed  plead- 
ing, the  one  from  which  all  the  others  are 
deduced  as  necessary  corollaries,  Is  the  fol- 
lowing: The  material  facts  which  constitute 
the  ground  of  relief  should  be  averred  as 
they  actually  existed  or  took  place,  and  not 
the  legal  effect  or  aspects  of  those  facts,  and 
twt  the  mere  evidence  or  probative  matters 
by  wAtcA  their  existence  is  established." 
(Italics  ours.)  Section  526  of  the  same  work 
shows  that  "those  important  and  substantial 
facts  should  be  alleged  which  either  imme- 
diately form  the  basis  of  the  primary  right 
or  duty,  or  which  directly  make  up  the 
wrongful  acts  or  omissions  of  the  defendant, 
and  not  the  details  of  the  probative  matten 
or  particulars  of  evidence  by  which  these 
material  elements  are  to  be  established." 
(Italics  ours.)  The  foregoing  language  from 
Pom.  C!ode  Rem.  is  quoted  with  approval  in 
BoUn  T.  Ry.  Co.,  65  S.  0.  22,  43  S.  E.  665. 
See,  also,  Smith  v.  Smith,  50  S.  a  54,  27  S. 
E.  545.  The  exceptions  are  therefore  sus- 
tained. 

It  is  tbe  judgment  of  this  court  that  the 
order  of  the  circuit  court  be  modified  In  the 
partlciilan  berelabefoie  mentioned. 


(117  Ga.  541) 

J.  R.  COOK  &  CO.  T.  PINCH. 
(Sapreme   Court   of    Georgia.    April   7,   1903.) 

SALB—ACCBPTANCB— WAIVER  OF  DBPBCT8. 

1.  Where  property  is  bought  under  the  im- 
plied warranty  of  the  law  that  it  is  reasonably 
suited  to  the  use  intended,  an  acceptance  bj 
the  purchaser  of  the  property  waiveB  all  de- 
fects which  might  have  been  discovered  by 
the  exercise  of  ordinary  care  and  prudence 
before  delivery.  In  case  of  an  express  war- 
ranty that  the  property  sold  will  be  of  a  par- 
ticular kind  ana  quality,  the  purchaser  has  a 
right  to  rely  on  the  warranty,  and  may  plead 
partial  failure  of  consideration,  growing  out 
of  defects  discovered  after  acceptance,  evfen 
though  they  would  have  become  apparent  npon 
an  examination  before  delivery. 

(Syliabns  by  the  Court) 

Error  from  City  (^art  of  Macon;   W.  D. 

Nottingham,  Judge. 

Action  by  B.  P.  Pinch  against  J.  R.  Cook 
&  Ck).  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Hardeman  &  Moore,  for  plaintiffs  In  error. 
J.  E.  Hall  and  B.  D.  Feagln,  for  defendant 
in  error.  ' 

COBB,  J.  Finch  brought  suit  against 
Cook  &  Co.  for  $150  on  an  open  account  for 
100  cords  of  pine  wood,  at  $1.50  per  cord. 
The  defendants  pleaded  that  they  bad  made 
a  contract  with  plaintiff  to  furnish  them 
with  100  cords  of  pine  wood  at  $1.50  per 
cord;  the  wood  to  be  delivered  on  the  right 
of  way  of  a  railroad,  and  to  be  loaded  by  de- 
fendants on  the  cars.  The  plea  further  al- 
leged: Without  notice  to  defendants,  and  in 
violation  of  the  contract,  plaintiff  had  79% 
cords  of  green  pine  wood  loaded  on  10  cars, 
averaging  8  cords  to  the  car,  whereas  10 
cords  should  have  been  put  on  each  car; 
freight  and  trackage  being  charged  by  the 
car,  and  not  by  tbe  cord.  Defendants  had 
sold  the  wood  to  Stratton's  Brickyard  for 
$2.75  per  cord,  and,  on  account  of  the  failure 
of  plaintiff  to  comply  with  his  contract,  de- 
fendants lost  $38.75— the  amount  of  profits 
which  they  would  have  made  on  their  con- 
tract for  the  sale  of  the  wood.  The  wood 
was  bought  by  defendants  from  plaintiff  for 
Immediate  use  as  firewood,  and  plaintiff  well 
knew  this  fact,  and  that  tbe  wood  actually 
furnished  was  unsulted  to  the  use  intended; 
tbe  wood  delivered  being  worth  only  75  cents 
per  cord  on  the  right  of  way  of  the  rail- 
road. The  woiod  was  conveyed  on  the  cars 
to  Stratton's  Brickyard,  and  the  persons  In 
charge  of  the  yard  refused  to  take  it,  on  ac- 
count of  Its  green  condition.  The  defend- 
ants thereupon  put  the  wood  on  the  market, 
and  sold  5  cars  of  It  for  $70.50,  and  5  cars 
for  $94;  making  a  total  of  $173.50.  From 
this  amount  defendants  claim  the  right  to 
deduct  $82.50  expended  for  freight,  $10  for 
trackage  to  tbe  brickyard,  and  $15  for  track- 
age from  the  brickyard  to  the  points  where 
It  was  sold  by  them.  They  claim  also  the 
right  to  deduct  $88.75,  the  amount  of  profits 
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alleged  to  have  been  lost  by  reason  of  the 
failure  of  plalntifl  to  comply  -with  his  con- 
tract; thus  leaving  a  balance  of  $27.25, 
which  is  admitted  to  be  due,  and  which  is 
tendered  to  plaintiff  in  full  settlement  of  the 
contract.  The  evidence  substantiated  the 
material  allegations  of  the  plea  as  to  the 
character  of  the  contract  between  plaintiff 
and  defendants.  There  was  evidence  that 
the  wood  was  delivered  on  the  right  of  way 
of  the  railroad  in  accordance  with  the  con- 
tract, and  was  subsequently  loaded  on  10 
cars,  and  shipped  to  the  defendants,  at  Ifa- 
con,  and  side-tracked  at  Swift's  Creek,  a  few 
miles  below  Hacon.  When  notified  that  the 
cars  were  at  that  place,  the  defendants  paid 
the  freight,  and  ordered  the  wood  shipped  to 
Stratton's  Brickyard.  When  the  evidence  is 
considered  as  a  whole,  it  demanded  a  find- 
ing that  the  defendants  received  only  80 
cords  of  wood.  While  plaintiff  does  testify 
that  be  shipped  100  cords,  his  testimony 
shows  that  he  was  at  home,  sick,  when  the 
wood  was  shipped;  and  he  says  100  cords 
were  shipped,  because  the  pile  of  wood  from 
which  they  were  taken  consisted  of  "about 
112  or  115  cords,"  and  after  the  shipment  he 
"estimated  there  were  12  or  15  cords  left  on 
the  ground."  In  view  of  other  evidence, 
positive  and  direct  In  its  character,  that 
there  were  only  80  cords  on  the  cars,  a  find- 
ing that  there  were  100  was  not  warranted. 
There  was  some  conflict  in  the  evidence  as 
to  the  quality  of  the  wood,  the  person  who 
bought  five  cars  of  the  wood  from  the  de- 
fendants testifying  that  it  was  "half  dry," 
and  burned  very  well  In  a  brick  kiln,  while 
there  was  evidence  that  all  of  the  wood  was 
green,  the  twigs  having  green  straw  on  them. 
The  evidence  also  demanded  a  finding  that 
the  wood  was  sold  by  the  defendants  at  the 
prices  mentioned  in  their  plea,  and  that  they 
paid  the  amounts  claimed  to  have  been  paid 
for  freight  and  trackage.  The  evidence  fur- 
ther showed  that  the  defendants  never  saw 
the  wood,  except  when  it  Was  on  the  train 
going  to  Stratton's  Brickyard.  The  Jury  re- 
turned a  verdict  for  the  plaintiff  for  $150 
principal  and  $13.56  Interest,  and,  defend- 
ants* motion  for  a  new  trial  having  been 
overruled,  they  excepted. 

Complaint  is  made  that  the  court  erred  in 
charging  the  Jury  as  follows:  "There  Is  a 
duty  on  purchasers  to  discover  any  defect 
that  may  be  ascertained  by.  ordinary  dili- 
gence, and  if  you  find  that  the  defendants, 
by  the  exercise  of  ordinary  diligence,  could 
have  discovered  the  defects  in  the  wood,  if 
there  were  any  defects,  before  the  same  was 
delivered,  then  I  charge  you  the  defendants 
are  estopped  from  setting  up  such  defects 
as  a  defense."  And  also  in  charging:  "If 
there  were  defects  in  the  wood,  and  the  de- 
fendants could  not,  by  the  exercise  of  ordi- 
nary diligence,  have  discovered  the  defects 
before  delivery,  you  would  be  authorized  to 
reduce  the  agreed  price  to  what  the  wood 
was  worth  In  the  market."    The  plea  of  the 


defendants,  properly  construed,  did  not  set 
up  an  express  warranty  by  the  plaintiff  that 
the  wood  would  be  dry  pine,  and  it  is  clear 
that  no  such  warranty  was  shown  by  the 
evidence;  one  of  the  defendants  testifying 
that  "there  was  nothing  particular  said  about 
whether  the  wood  was  to  be  green  or  dry." 
There  was,  however,  an  Implied  warranty, 
raised  by  the  law,  that  the  wood  was  rea- 
sonably suited  to  the  use  Intended;  and,  ac- 
cording to  the  evidence,  it  was  intended  to 
be  used  as  firewood.  The  Code  provides 
that,  "if  there  Is  no  express  warranty,  the 
purchaser  must  exercise  caution  in  detecting 
the  defects."  Civ.  Code  1895,  f  3555.  "An 
implied  warranty  of  the  fitness  of  property 
sold  for  ordinary  use  does  not  embrace  de- 
fects discoverable  by  ordinary  care."  Hoff- 
man V.  Gates,  77  Ga.  701.  "The  law  of  im- 
plied warranty  will  not  avail  against  patent 
defects,  nor  against  latent  defects  which  are 
either  disclosed,  or  are  discoverable  by  the 
exercise  of  caution  on  the  part  of  the  pur- 
chaser." Lunsford  v.  Malsby,  101  Oa.  41,  23 
S.  B.  496.  "The  law  Imposes  upon  the  ven- 
dee the  duty  of  exercising  caution  in  detect- 
ing defects,  and  hence  It  Is  a  well-established 
rule  that  where  the  defect  Is  patent,  or  could 
have  been  discovered  by  the  exercise  of  ordi- 
nary diligence,  there  can  be  no  recovery  up- 
on the  ground  of  implied  warranty."  Snow- 
den  V.  Waterman,  105  Qtu  387,  31  S.  E.  110. 
It  follows,  therefore,  that,  where  goods  pur- 
chased under  an  implied  warranty  that  they 
are  reasonably  suited  to  the  uses  intended 
are  accepted  by  the  vendee,  he  will  be  pre- 
cluded from  pleading,  in  an  action  on  the 
contract  of  purchase,  a  partial  falliure  of  con- 
sideration, growing  out  of  any  patent  de- 
fects In  the  goods,  or  any  latent  defects 
which  might  have  been  discovered  before  the 
sale  by  the  exercise  of  ordinary  care  and 
prudence.  Even  an  Inspection,  however,  will 
not  deprive  the  purchaser  of  the  protection 
of  a  warranty  as  to  latent  defects  which 
could  not  have  been  discovered  by  the  exer< 
else  of  ordinary  prudence.  Miller  v.  Moore, 
83  Ga.  684,  692,  10  S.  E.  360,  6  L.  R.  A.  374, 
20  Am.  St.  Rep.  329.  But  where  a  purchaser 
receives  goods  without  Inspecting  them,  or 
inspects  them  in  a  careless  and  indifferent 
manner,  he  will  not,  when  sued  on  the  con- 
tract, be  heard  to  set  up  defects  which  he 
would  have  discovered  before  the  delivery 
and  acceptance  of  the  goods,  had  he  used 
proper  diligence.  Where,  however,  there  is 
an  express  warranty  that  goods  sold  will  be 
of  a  particular  kind  and  quality,  the  pur- 
chaser has  a  right  to  rely  on  this  warranty, 
and  an  acceptance  will  not  prevent  him  from 
pleading  the  defective  condition  of  the  goods. 
The  rule  that  the  purchaser  must  exercise 
caution  In  detecting  defects  is,  by  the  very 
terms  of  the  section  of  the  Code  cited  above, 
confined  to  cases  of  implied  warranty.  See, 
also,  in  this  connection.  Miller  v.  Moore,  su- 
pra, and  Snowden  v.  Waterman,  supra.  Cir. 
Code  1895,  8  3557,  provides  that  "after  ae> 
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ccptance  of  goods  purchased  the  presumption 
Is  that  they  are  of  the  quality  ordered,  and 
the  burden  la  on  the  buyer  to  prove  the  con- 
trary. Partial  payments  with  knowledge  of 
the  defective  condition  will  not  estop  the 
buyer  from  pleading  partial  failure  of  con- 
sideration." We  think  it  Is  clear  that  this 
section  relates  to  cases  of  express  warranty. 
The  use  of  the  words  "of  the  quality  order- 
ed" necessarily  implies  that  there  was  an 
express  understanding  between  the  parties 
that  the  goods  would  be  of  a  particular  qual- 
ity. See  Atkins  v.  Cobb,  56  G a.  86  (5),  80, 
from  which  the  section  of  the  Code  Just 
quoted  was  codified.  See,  also,  Florence  v. 
Pattillo,  105  Ga.  581,  32  S.  E.  642.     . 

Applying  what  is  said  above  to  the  facts 
of  this  case,  we  think  the  charges  given  by 
the  court  were  correct  expositions  of  the 
law,  and  were  adjusted  to  the  Issues  raised 
by  the  pleadings  and  the  evidence.  There 
lieing  no  express  warranty  that  the  wood 
sold  the  defendants  would  be  dry  pine,  and 
they  having  accepted  it  without  an  inspec- 
tion, they  are  precluded  from  pleading  as  a 
defense  that  the  wood  was  In  'fact  green 
pine,  and  not  dry  pine.  This  was  manifestly 
a  patent  defect,  which  would  have  been  dis- 
closed by  the  most  casual  inspection;  the  evi- 
dence In  behalf  of  the  defendants  showing 
that  the  twigs  had  green  straw  on  them. 
The  sale  was. completed  when  the  wood  was 
delivered  on  the  cars,  the  plaintiff  having  at 
that  time  performed  everything  that  he  con- 
tracted to  do.  The  fact  that  it  was  not  con- 
venient for  the  defendants  to  go  down  and 
examine  the  wood  is  no  fault  of  plaintiff's. 
Having  bought  on  an  implied  warranty,  they 
took  the  risk,  when  they  accepted  it  and 
ordered  It  shipped  forward,  that  it  would 
prove  reasonably  suited  to  the  use  Intended. 
And  even  if,  under  the  facts  of  the  case,  they 
were  under  no  duty  to  Inspect  the  wood  un- 
til after  It  was  side-tracked  a  few  miles  be- 
low Macon,  it  does  not  appear  that  they 
made  the  slightest  effort  to  examine  it  then 
or  at  any  other  time.  So  far  as  appears 
from  the  evidence,  they  never  did  make  an 
Inspection  of  the  wood.  And  'even  after  the 
persons  who  had  bargained  with  them  for 
the  wood  had  refused  to  accept  It,  the  de- 
fendants acted  on  the  assumption  that  they 
were  bound  by  their  contract  with  plaintiff, 
and  actually  sold  the  wood  in  the  market  at 
a  reduced  price.  Under  these  circumstances, 
the  plaintiff  is  not  chargeable  with  the  ex- 
pense incurred  In  conveying  the  wood  to  the 
brickyard,  and  from  there  to  the  points  where 
it  was  delivered  to  the  purchasers  from  the 
defendants.  As  stated  above,  however,  the 
evidence  demanded  a  finding  that  the  defend- 
ants received  only  80  cords  of  wood.  Ac- 
ceptance would  not  prevent  them  from  plead- 
ing this  defect  in  quantity,  as  there  was  an 
express  warranty  that  the  amount  furnished 
*vonld  be  100  cords.  The  defendants  are 
therefore  liable  to  plaintiff  for  the  value  of 
80  cords  of  wood,  at  the  contract  price  per 
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cord.  Dhrectlon  will-  be  given  that  If  the 
plaintiff  will  write  off  from  the  amount  re- 
covered the  sum  of  $30,  with  interest  there- 
on for  the  time  interest  was  calculated  on 
the  principal  amount  of  the  verdict,  the  Judg- 
ment of  the  court  below,  refusing  to  grant  a 
new  trial,  stand  affirmed,  and  that,  if  this  is 
not  done,  the  Judgment  be  reversed;  the 
costs  of  this  writ  of  error  and  of  the  motion 
fw  a  new  trial  to  be  taxed,  in  either  event, 
against  the  defendant  in  error. 

Judgment  afllrmed,  on  conditions.  All  the 
Justices  concurring,  except  LUMPKIN,  P.  J., 
absent  on  account  of  sickness. 


(m  Qa.  667) 
GEORGE  D.  MASHBURN  &  CO.  et  at  t. 

DANNENBERG  CO. 
(Supreme   Court   of   Georgia.    April   8,   1003.) 

SALE  ON  CREDIT— RBPRKSKNTATIONS  AS  TO 
EOLVBNCY  —  FRAUD  —  RIGHTS  OP  VENDEE— 
SALE  TO  BONA  FIDE  PURCHASER— RESCIS- 
SION—ANTECEDENT  DEBT— MORTGAGEE  OF 
VENDEE  —  PURCHASER  AT  FORECLOSURE  — 
US  PENDENS-CONVERSION— CONTRIBUTION 
—DAMAGES. 

1.  Whether  such  a  time  has  elapsed  after  a 
statement  to  a  commercial  agency  of  a  person's 
financial  ability  that  no  one  should  act  thereon 
as  a  basis  of  credit,  cannot  be  fixed  by  any 
arbitrary  rale,  but  must  be  determined  In  each 
case  according  to  its  circumstances. 

2.  Where  several  such  statements  are  made, 
and  at  the  time  the  credit  is  extended  some 
of  them  were  tou  old  to  be  acted  on,  and  others 
not,  but  credit,  is  extended  on  each,  In  order 
to  reclaim  the  goods  sold  it  is  incumbent  on 
the  seller  to  show  that  they  were  sold  on  the 
faith  of  the  statements  which  iiad  not  become 
stale. 

3.  Representations  as  to  financial  standing 
and  worth,  made  to  indnce  a  sale  on  credit, 
when  acted  on  by  the  seller  to  his  injury,  will, 
if  untrue,  constitute  such  a  frand  as  will  avoid 
the  sale,  at  the  option  of  the  seller,  though  the 
buyer  did  not  know  they  were  false. 

4.  A  vendee  who  has  obtained  title  to  prop- 
erty wider  a  sale  induced  by  fraud  is  the  own- 
er of  the  property  until  the  seller  elects  to  te- 
sciud  the  sale,  and  a  bona  fide  purchaser,  with- 
out notice  of  the  fraud  from  such  a  vendee, 
will  acquire  a  good  title. 

5.  The  right  of  the  seller. to  rescind  the  sale 
for  fraud  is  superior  to  the  right  of  a  mortgagee 
whose  mortgage  was  taken  to  secure  an  antece- 
dent debt. 

6.  An  antecedent  debt,  within  the  meaning  of 
the  rule  just  stated.  Is  a  debt  contracted  before 
the  sale  sought  to  be  rescinded. 

7.  The  right  of  the  seller  to  rescind  the  sale 
and  reclaim  the  goods  is  inferior  to  the  rights 
of  a  mortgagee  of  the  property,  whose  debt  was 
created  after  the  sale,  and  upon  the  faith  of 
the  mortgagor's  ownerehip,  and  without  notice 
of  the  fraud  which  had  been  perpetrated  upon 
the  seller;  and  in  such  a  case  it  would  be 
immaterial  whether  the  creation  of  the  debt  and 
the  execution  of  the  mortgage  were  contem- 
poraneous, or  the  creation  of  the  debt  antedated 
the  mortgage,  provided  the  mortgage  was  taken 
before  the  right  of  rescission  was  exercised, 
and  without  notice  of  the  fraud. 

8.  What  would  be  the  status  of  a  mortgagee 
who  extended  credit  without  notice  of  the 
fraud,  but  who  had  notice  at  the  time  the  mort- 
gage was  taken,  is  not  now  decided. 

9.  In  a  suit  by  the  seller,  brought  to  rescind 
the  sale  and  reclaim  the  goods,  against  a  mort- 
gagee of  the  vendee,  the  plalntifC  carries  the 

T  6.  See  Chattel  Mortcasei,  vol.  »,  Cent.  Dig.  {  238. 


Digitized  by 


Google 


98 


44  SOUTHEASTERN  RBPORTBH. 


(Ga. 


burden  of  proving  either  that  the  mortgagee 
knew  of  the  bnyer's  frand,  or  that  the  debt 
which  the  mortgage  waa  given  to  secure  waa 
created  before  the  sale. 

10.  A  transferee  of  aoch  a  mortgage  stands  In 
no  better  position  than  the  mortgagee. 

11.  One  who  purchases  in  good  faith,  without 
notice  of  the  fraud,  at  a  foreclosure  sale  had 
under  such  a  mortgage,  will  obtain  a  good  title, 
although  the  mortgage  may  have  been  given  to 
secure  an   antecedent  debt. 

12.  Even  if  the  doctrine  of  Us  pendens  Is  ap- 
plicable to  personal  property,  it  has  no  applica- 
tion in  a  case  where  the  pleadings  do  not  de- 
scribe the  property  in  such  a  way  that  the  Iden- 
tity of  the  property  can  be  ascertained. 

13.  One  who,  as  the  result  of  a  fraud  npon 
the  owner,  comes  into  possession  of  property  of 
another,  and  attempts  to  create  a  hen  thereon 
to  secure  a  debt  which  was  in  existence  before 
the  lienor  acquired  possession,  and  the  lienee, 
who  causes  the  property  to  be  seized  under  the 
lieu,  and  the  purchaser  at  the  sale  had  there- 
under, who  at  the  time  of  the  sale  had  notice 
of  the  invalidity  of  the  lien,  are  joint  wrong- 
doers; and  the  owner  may  proceed  against  one 
or  any  number  of  them,  at  his  option,  and  the 
failure  to  hold  any  of  them  liable  will  not  re- 
lease the  others. 

14.  Where,  in  a  suit  for  the  wrongful  con- 
version of  personal  property,  brought  against 
several  persons  as  joint  wrongdoers,  a  general 
verdict  for  a  named  sum  is  rendered  against 
the  defendants,  the  plaintiffs  can  look  to  any 
one  of  them  for  the  entire  amount  of  the  ver- 
dict; and  the  question  as  to  whether  the  other 
defendants  shall  be  liable  to  contribute  to  the 
one  who  is  compelled  to  pay,  and  in  what  pro- 
portion, does  not  concern  the  plaintiff. 

15.  The  measure  of  damages  In  a  suit  brought 
to  recover  personal  property  which  has  been 
wrongfully  converted,  where  the  plaintiff  elects 
to  take  a  money  verdict,  is  the  highest  proven 
value  of  the  property  at  any  time  between  the 
date  of  the  conversion  and  the  trial,  or  its  value 
at  the  date  of  the  conversion,  with  interest  from 
that  date. 

16.  False  representations  as  to  the  financial 
standing  and  worth  of  a  merchant,  contained 
in  a  statement  made  by  him  to  a  mercantile 
agency,  to  be  used  as  a  basis  for  credit,  will 
constitute  a  fraud  upon  any  subscriber  of  such 
agency  acting  on  the  statement,  though  the 
merchant  did  not  know  when  he  made  the  state- 
ment that  such  person  was  a  subscriber  of  the 
agency. 

17.  Where  It  Is  material  to  ascertain  whether 
a  representation  made  by  a  person  as  to  the 
amount  of  his  assets  in  a  given  year  was  false, 
his  tax  returns  for  that  year  are  admissible 
in  evidence. 

18.  The  principles  above  laid  down  control 
the  case  on  all  material  points,  and,  other  than 
as  above  dealt  with,  the  assignments  of  error 
made  in  the  record  do  not  require  any  extended 
discussion. 

(Syllabus  by  the  Oonrt.) 

Error  from  Superior  Court,  Pnlaskl  County; 
D.  M.  Roberta,  .Tudge. 

Action  by  the  Dannenberg  Company  ngalnst 
George  D.  Mashbnm  &  Co.  and  others.  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
Reversed. 

J.  H.  Martin,  for  plaintiffs  in  error.  Harde- 
man, Davis,  Turner  &  Jones,  and  W.  L.  Grice 
&  Sons,  for  defendant  in  error. 

COBB,  J.  On  January  21,  1898,  the  Dan- 
nenberg Company  presented  to  the  judge  of 
the  superior  court  of  Pulaski  county  a  peti- 
tion, in  whiph  It  was  alleged  that  at  different 
times  during  the  year  ISO'S  the  plaintiff  had 


sold  to  George  D.  Mashbum  ft  Company,  a 
mercantile  partnership  doing  business  In 
Hawkinsvllle,  Ga.,  and  composed  of  George 
D.  Mashbum  and  J.  P.  Doster,  certain  arti- 
cles of  merchandise  on  credit;  that  the  cred- 
it thus  extended  was  based  solely  upon  cer- 
tain written  statements  as  to  their  assets  and 
liabilities  made  by  Masbburn  &  Co.  to  a 
named  association  of  merchants,  of  which 
philntiff  is  a  member;  that  these  statements 
were  false;  that  the  goods  sold  to  the  firm 
have  become  mingled  with  their  general 
stock,  and  It  is  Impossible  for  plaintiff  at  this 
time  to  designate  the  portion  of  such  goods 
remaining  unsold;  that  on  January  6,  1898, 
the  partnership  executed  to  the  Hawkinsvllle 
Bank  &  Trust  Company  (hereinafter  referred 
to  as  the  bank)  a  mortgage  on  their  general 
stock  to  secure  an  alleged  indebtedness  of 
$6,000,  and  on  January  10,  1898,  executed 
similar  mortgages  to  Mrs.  Mary  C.  Fitzgerald 
and  D.  T.  Mashburn  to  secure  an  alleged  in- 
debtedness of  $1,991.28  to  the  former  and 
$2,009.46  to  the  latter;  that  the  mortgage  in 
favor  of  the  bank  has  been  foreclosed,  and 
the  sheriff  is  in  possession  of  the  stock  of 
goods,  and  plaintiff  is  unable  to  obtain  access 
to  them  to  Identify  the  goods  sold  by  it;  that, 
by  reason  of  the  false  and  fraudulent  repre- 
sentations above  referred  to,  the  title  to  the 
goods  did  not  pass;  that,  Mashbum  ft  Co. 
being  insolvent,  unless  the  sale'  be  rescinded, 
and  plaintiff  be  allowed  to  reclaim  its  goods, 
It  can  realize  nothing  on  its  claim.  The  pray- 
ers of  the  petition  were  that  a  receiver  be 
appointed  to  take  charge  of  the  stock  of 
merchandise;  that  plaintiff  be  allowed  to  ex- 
amine the  stock  of  goods,  and  set  aside  such 
of  the  goods  sold  by  It  as  remain  in  the 
stock;  that  such  goods  be  sold  separately 
from  tbe  remainder  of  the  stock,  and  the 
fund  thus  arising  be  held  by  the  receiver 
until  plaintiff  can  obtain  a  Judgment  re- 
scinding the  sale;  that  the  mortgages  above 
described  be  declared  void  in  so  far  as  they 
cover  the  goods  sold  by  plaintiff,  and  identi- 
fied by  it;  that  the  sale  be  rescinded,  and 
plaintiff  be  allowed  to  recover  th«  Identifled 
goods;  that  the  sheriff  be  enjoined  from  pro- 
ceeding with  the  mortgage  foreclosure,  and 
with  the  sale  of  the  goods  thereunder,  and 
that  tbe  mortgage  creditors  be  enjoined  from 
enforcing  their  mortgages,  especially  In  so 
far  as  they  undertake  to  create  a  lien  upon 
plaintiff's  goods;  that  Mashburn  ft  Co.  be 
enjoined  from  further  incumbering  their  prop- 
erty. Process  was  prayed  against  Mashbum 
ft  C!o.,  the  members  of  the  firm,  and  D.  T. 
Mashbum,  Mrs.  Mary  0.  Fitzgerald,  the 
Hawkinsvllle  Bank  &  Trust  Company,  and 
Vaughn,  sheriff.  Attached  to  the  petition 
were  accounts  showing  that  the  defondnnts 
Mashburn  ft  Co.  had  bought  from  plaintiff  ou 
March  16,  1897,  merchandise  amounting  to 
$230.75;  on  May  1st,  $119.65;  on  August 
17th,  $399.46;  and  on  October  25th,  $1050. 
There  were  also  attached  to  the  petition 
copies  of  the  statements  made  by  them  to 
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the  association  of  mercbants  as  to  their  finan- 
cial standing;  such  statements  being  dated 
July  14.  1896,  and  May  11,  1897,  and  show- 
ing that  in  1896  the  defendants  claimed  to 
have  assets  over  and  above  all  liabilities 
amounting  to  $20,000;  and  in  1897,  $30,000. 
On  this  petition  the  court  passed  an  order 
granting  the  injunction  prayed  for,  ordering 
the  sheriff  to  allow  plaintiff  to  examine  th6 
stock  of  merchandise  and  identify  the  goods 
sold  by  It,  and  to  mark  and  set  apart  the 
same,  and  ordering  that  the  sale  by  the  sher- 
iff proceed;  the  goods  Identified  by  plaintiff 
to  be  sold  separately,  and  the  proceeds  of 
the  sale  turned  over  to  the  receiver  named 
In  the  order,  to  be  held  subject  to  the  further 
order  of  the  court.  At  the  February  term, 
1898,  the  plaintiff  filed  an  amendment  to  its 
petition,  alleging  that  the  mortgages  referred 
to  In  the  original  petition  were  given  to  se- 
cure a  past-due  Indebtedness;  that  the  mort- 
gagees were  not  bona  fide  purchasers  for 
valne,  and  acquired  no  lien  or  equity  In  or 
to  the  property  delivered  to  defendants  Mash- 
bum  &  Co.  by  plaintiff.  It  was  further  al- 
leged In  the  amendment  that  the  partnership 
on  August  13,  1897,  wrote  to  plaintiff  a  let- 
ter. In  which  certain  statements  as  to  their 
assets  and  liabilities  were  made,  and  that 
these  statements  were  false  and  fraudulent, 
aud  caused  plaintiff  to  extend  credit  to  them. 
The  defendants  Mashbum  &  Co.  answered 
the  petition,  denying  all  allegations  as  to 
fraud  and  misrepresentation,  and  averring 
that  title  to  the  goods  sold  them  by  plaintiff 
passed  to  them  upon  delivery  of  the  goods. 
It  was  further  alleged  In  the  answer  that  a 
portion  of  the  goods  Identified  and  set  apart 
by  plaintiff  under  the  order  previously  grant-' 
ed  has  been  paid  for  by  defendants;  that 
the  stock  of  merchandise,  other  than  the 
goods  so  set  apart,  has  been  sold  by  the 
sheriff,  and  did  not  bring  enough  to  satisfy 
the  mortgage  of  the  bank;  and  that  the 
goods  set  apart  by  plaintiff  are  not  of  suffi- 
cient value  to  satisfy  the  debt  of  the  bank, 
which  has  a  claim  on  the  goods  superior  to 
that  of  plaintiff.  The  defendant!  holding 
mortgages  answered  separately  that  their 
mortgages  were  given  to  secure  a  valid  and 
subsisting  Indebtedness,  and  that  they  had 
no  knowledge  of  any  claim  of  plaintiff  to 
any  of  the  goods  In  the  stock  mortgaged,  nor 
any  knowledge  of  any  fraudulent  statements 
made  by  Mashbum  &  Co.  to  Induce  plaintiff 
to  sell  them  goods.  At  the  hearing,  on  Feb- 
ruary 21,  1898,  the  Judge  passed  an  order 
denying  the  prayers  for  Injunction  and  re- 
ceiver, revoking  the  Injunction  previously 
granted,  and  discharging  the  temporary  re- 
ceiver previously  appointed.  At  the  August 
term,  1898,  the  plaintiff  offered  an  amend- 
ment, alleging  that  the  goods  identified  and 
set  apart  by  plaintiff  under  the  order  of  court 
bad  been  sold  under  the  mortgage  execution 
of  the  bank  to  R.  V.  Bowen,  for  the  sum  of 
$327^8,  on  March  17,  1898;  that  the  bank's 
mortgage  bad,   previous   to  the   sale,   been 


transferred  to  Bowen;  and  that,  while  Bowen 
was  not  the  only  purchaser  at  the  sale,  he 
was  the  legal  holder  of  the  notes  and  mort- 
gage of  the  bank,  and  received  the  proceeds 
of  the  sale.  The  plaintiff  prayed  that  Bowen 
be  made  a  party  defendant,  and  required  to 
answer  at  the  next  term  of  the  court;  that 
It  have  Judgment  against  the  defendants  for 
the  sum  of  $438.16,  the  value  of  the  prop- 
erty of  the  plaintiff  wrongfully  converted,  as 
set  forth  In  the  amendment.  This  amend- 
ment was,  so  far  as  appears,  allowed,  with- 
out objection,  on  August  15,  1898.  Bowen 
answered  at  the  succeeding  term  of  the  court, 
setting  up  that  he  was  a  bona  fide  purchaser 
of  the  mortgage  execution  of  the  bank;  that 
the  sale  was  honest  and  fair,  and  there  was 
nothing  wrongful  or  fraudulent  in  the  pur- 
chase of  the  goods;  that  he  bought  the  prop- 
erty at  the  mortgage  sale,  and  got  a  good 
title  thereto,  and  the  money  arising  from  the 
sale  was  properly  applied  to  his  mortgage 
execution.  The  amendments  filed  by  the 
plaintiff  were  also  duly  answered  by  the  oth- 
er defendants.  Nothing  seems  to  have  been 
done  in  connection  with  the  case  until  the 
August  term,  1901,  when  it  came  on  for  trial, 
at  which  time  the  plaintiff  further  amended 
Its  petition,  setting  out  a  copy  of  a  statement 
fated  July  16,  1897,  alleged  to  have  been 
xade  by  George  D.  Mashburn  &  Co.,  as  to 
their  financial  standing  and  worth,  to  R.  Q. 
Dun  &  Co.,  a  mercantile  agency;  their  net 
worth  being  stated  to  be  $31,000.  It  is  al- 
leged that  the  plaintiff,  in  making  the  sales 
referred  to  In  the  original  petition,  also  re- 
lied upon  this  statement,  which  was  false. 
In  that  the  assets  were  placed  too  high,  and 
the  liabilities  too  low.  The  defendants  Bow- 
en and  D.  T.  Mashburn  also  filed  at  this 
term  of  the  court  an  amendment  to  their  an- 
swers, In  which  they  alleged  "that  the  goods 
sold  by  the  sheriff,  and  selected  as  the  goods 
sold  by  the  plaintiff  to  Geo.  D.  Mashburn  & 
Co.  In  the  petition  of  plaintiff,  are  not  the 
same  goods";  that  the  bank  took  a  mortgage 
on  all  the  stock  of  goods  of  Mashbbra  &  Co. 
on  January  6,  1898,  for  money  loaned  by  the 
bank  to  mortgngors  after  the  sale  of  all  tba 
goods  by  plaintiff,  believing  at  the  time  that 
Mashburn  &  Co.  were  the  owners  of  the 
goods,  and  stood  in  the  same  position  as  a 
bona  fide  purchaser  without  notice;  that 
these  defendants  are  bona  fide  purchasers, 
for  value,  from  the  bank,  and  stand  in  its 
shoes;  that  the  plaintiff  has.  In  open  court, 
released  the  bank,  by  announcing  that  11 
would  not  ask  any  Judgment  against  it,  and 
this  act  of  the  plaintiff  releases  these  de- 
fendants, who  hold  and  claim  under  the 
bank,  and  are  entitled  to  the  same  rights 
privileges,  and  protection  as  the  bank  was 
under  its  mortgage;  It  appears  from  the 
bill  of  exceptions  that  the  plaintiff  did.  In 
open  court,  release  the  bank,  as  set  forth  in 
the  foregoing  answer  of  Bowen  and  Mash- 
bum. The  trial  resulted  in  a  verdict  for  the 
plaintiff  for  $438.16,  with  Interest,  against 
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the  defendants  George  D.  Mashborn  &  Co., 
George  D.  Maahbum,  3.  P.  Doster,  E.  V. 
Bowen,  and  D.  T.  Masbbum.  The  defend- 
anta  filed  a  motion  for  a  new  trial,  which 
was  overruled;  and  they,  together  with  the 
sherlir  and  Mrs.  Fitzgerald,  united  in  a  bill 
of  exceptions.  In  which  they  Joined  the  bank 
as  a  coplalntlff  In  error,  complaining  of  the 
Judgment  overruling  the  motion  for  a  new 
trial. 

In  view  of  the  state  of  the  pleadings  at 
the  date  of  the  trial,  the  case  is  to  be  treated 
simply  as  a  suit  brought  for  a  wrongful  con- 
version of  personal  property.  The  case  of 
the  plaintiff  absolutely  depends  upon  whether 
It  sold  the  Identical  goods  which  were  set 
apart  by  the  sheriff  upon  the  faith  of  state- 
ments of  Masbbum  &  Co.  as  to  their  financial 
standing,  and  whether  these  statements  were 
false.  If  it  did  not  sell  upon  the  faith  of 
such  statements,  then  its  case  fails,  without 
reference  to  any  other  question.  According 
to  the -testimony  of  the  plaintiff's  witness 
Chapman,  none  of  the  Identified  goods  were 
embraced  In  any  of  the  invoices  dated  prior 
to  May  1,  1897.  We  will  therefore  eliminate 
the  Invoice  of  March  16,  1897,  from  this  dis- 
cussion. The  only  statement  made  prior  to 
the  sale  of  the  goods  contained  In  the  Invoice 
of  May  1,  1897,  was  the  one  dated  July  14, 
1896,  which  was  more  than  nine  months  be- 
fore the  date  of  the  Invoice.  As  to  the  sale 
of  goods  in  this  Invoice,  the  right  of  the 
plaintiff  to  rescind  depended  upon  whether 
the  credit  was  actually  given  upon  the  faith 
of  the  statement  made  In  the  preceding  year, 
and  whether,  under  all  the  circumstances,  the 
plaintiff  had  a  right  to  act  upon  the  faith  of 
a  statement  made  to  a  mercantile  agency  at 
such  a  distant  day  In  the  past,  and  whether 
a  merchant  making  statements  to  such  agen- 
cies intends  for  them  to  be  relied  upon  after 
the  lapse  of  such  a  time.  No  arbitrary  time 
;an  be  fixed  when  a  statement  to  a  mercan- 
tile agency  will  become  stale,  and  persons 
should  no  longer  act  upon  them,  but  whether 
such  a  time  has  elapsed  must  be  determined 
by  the  Jury  according  to  the  circumstances 
of  each  case.  See,  In  this  connection,  Wal- 
drop  T.  Wolff.  114  Ga.  613,  40  S.  E.  830,  (4). 
As  to  the  other  Invoices,  there  were  other 
statements,  claimed  to  have  been  relied  on 
as  a  basis  of  credit,  which  were  not  so  re- 
mote from  the  date  of  sale.  The  Jury  should 
have  been  Instructed  that.  If  the  identified 
goods  were  sold  upon  the  faith  of  statements 
on  which  the  plaintiff  had  a  right  to  rely  as 
a  basis  of  credit,  the  plaintiff  had  a  right  to 
rescind  the  sale  of  all  such  goods,  and  re- 
cover the  same,  as  against  Masbbum  &  Co., 
If  the  statements  were  false,  but  that  if  a 
portion  of  such  goods  were  sold  upon  the 
faith  of  statements  of  the  character  Just  In- 
dicated, and  a  portion  were  sold  upon  the 
faith  of  statements  made  at  such  a  time  pri- 
or to  the  date  of  sale  that  It  could  not,  un- 
der all  the  circumstances,  have  been  reason- 
ably expected  or  Intended  that  such  state- 


ments would  be  made  the  basis  of  a  credit 
after  the  lapse  of  such  a  time,  the  plaintiff 
would  have  no  right  to  rescind  as  to  such  of 
the  goods  as  were  so  sold,  and  that  it  was, 
under  such  circumstances,  incumbent  upon 
the  plaintiff  to  separate  the  goods  it  was  enti- 
tled to  recover  from  those  It  was  not  entitled 
to  recover,  and,  falling  to  do  this,  the  action 
would  fail. 

There  was  evidence  from  which  the  Jury 
could  find  that  the  plaintiff,  in  extendhag 
credit  to  Mashburn  &  Co.,  relied  upon  state- 
ments made  by  them  to  the  mercantile  agen- 
cies as  a  basis  for  credit,  and  that  these 
statements  were  false,  lliere  was  also  evi- 
dence which  would  support  a  finding  that  as 
to  some  of  the  sales,  even  If  not  as  to  all, 
the  statements  relied  on  were  made  at  such 
a  time  that  plaintiff  had  a  right  to  act  on 
them,  and  that  Mashburn  &  Co.  Intended  they 
should  be  acted  on  by  those  to  whom  they 
applied  for  credit.  The  misrepresentations, 
under  such  circumstances,  constituted,  in  law, 
a  fraud  upon  the  plaintiff,  whether  Mashburn 
&  Co.  knew  of  their  falsity  or  not  This  be- 
ing so,  the  plaintiff  was  entitled,  as  against 
them,  to  rescind  the  sale  and  retake  posses- 
sion of  such  of  the  goods  as  were  in  the  stock 
at  the  time  the  suit  was  filed,  and  could  be 
identified  by  it,  if,  in  making  the  sale  of 
such  goods,  plaintiff  had  a  right  to  rely  upon 
the  statements  acted  on  by  them.  Newman 
V.  Claflln  Co.,  107  Ga.  89,  32  S.  E.  943.  There 
was  also  evidence  from  which  the  Jury  could 
find  that  the  goods  identified  and  set  apart 
by  the  plaintiff  under  the  order  of  court  were 
sold  by  the  plaintiff,  and  had  never  been  paid 
for.  This  being  so,  the  plaintiff  was  entitled 
to  recover  at  least  a  portion  of  the  goods,  un- 
less some  one  or  more  of  the  defendants  hold- 
ing mortgages  had  obtained  a  valid,  subsist- 
ing lien  thereon,  or  unless  Bowen  and  D.  T. 
Mashburn  were  to  be  regarded  as  bona  fide 
purchasers,  without  notice  of  the  fraud  of 
Mashburn  &  Co.  It  has  been  repeatedly 
ruled  by  this  court  that  a  creditor  who  takes 
a  mortgage,  to  secure  an  "antecedent  debt," 
on  goods  which,  although  In  the  possession 
of  the  mortgagor,  were  obtained  as  a  result 
of  fraudulent  misrepresentations  as  to  his 
financial  standing  and  ability  to  pay,  which 
Induced  the  seller  to  act  to  his  Injury  by  part- 
ing with  the  possession  of  the  goods,  did  not 
acquire  any  lien  on  the  goods,  as  against  the 
seller's  right  to  rescind  the  sale  on  account 
of  the  fraud.  Dinkier  t.  Potts,  80  Ga.  103, 
1.1  S.  E.  690;  Exchange  Bank  v.  Claflln  Co., 
100  Ga.  640,  28  S.  E.  439;  Atianta  Brewing 
Co.  V.  Bluthentiial,  101  Ga.  541,  28  S.  B.  1003: 
Newman  v.  Claflln  Co.,  107  Ga.  89,  97,  32  S. 
E.  943;  Matthews  T.  Kennedy,  113  Ga.  378, 
38  S.  E.  854w  See,  In  this  connection,  Jones, 
Chat.  Mortg.  (4th  Ed.)  8  81.  This  doctrine 
rests  in  part  upon  the  theory  that  the  debt  of 
the  mortgage  creditor  was  not  contracted  "on 
the  faith  of  the  property  In  the  i>ossession 
of  the  debtor."  See  Matthews  v.  Kennedy, 
supra.    A  person  in  possession  of  personal 
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IHvpertj  la  presumptively  fhe  owner  tbere- 
of.  One  In  poasesslon  of  goods  as  tbe  result 
of  a  sale  brought  about  by  fraud  Is  tbe  owner 
until  the  seller  elects  to  rescind  the  sale. 
ClY.  Code  1895,  {g  3540,  2696.  Hence,  when 
goods  are  sold  and  delivered  to  a  merchant, 
to  be  paid  for  at  a  future  time,  the  title  to 
sQCh  goods  Is  vested  In  the  vendee,  notw;lth- 
Btandlng  the  sale  was  brought  about  by  tbe 
perpetration  of  a  fraud;  and,  while  the  ven- 
dor may  rescind  the  sale  and  reclaim  the 
goods  if  the  credit  was  Induced  by  fraudu- 
lent mlsrepresentatlona  upon  the  part  of  the 
vendee,  the  vendor  cannot)  In  such  a  case, 
follow  the  goods  in  the  hands  of  an  Innocent 
party,  who  has,  for  a  valuable  consideration, 
come  Into  possession  of  them,  or  who,  for  a 
like  consideration,  has  acquired  a  Hen  on 
tbem.  An  examination  of  tbe  cases  above 
cited  will  show  that,  In  every  instance  where 
the  creditor  was  not  allowed  to  enforce  his 
Uen,  tbe  debt  which  tbe  mortgage  was  given 
to  secure  was  contracted  before  tbe  goods 
came  into  possession  of  the  mortgagor.  In 
DlnklOT  V.  Potts,  supra,  the  role  is  laid  down 
that  the  seller's  right  to  rescind  for  fraud  Is 
BDperlor  to  the  right  of  a  mortgagee  whose 
mortgage  secures  an  "antecedent  debt"  It 
Is  insisted  that  the  word  "antecedent,"  In 
this  ruling,  referred  to  the  date  of  the  mort- 
gage. We  think  it  refers,  not  to  tbe  date  of 
the  mortgage,  but  to  tbe  date  of  the  sale;  that 
Is,  an  antecedent  debt  Is  one  created  before 
tbe  date  of  the  sale  sought  to  be  rescinded. 
A  debt  created  after  the  sale,  on  the  faith  of 
the  property  in  the  possession  of  the  vendee, 
although  not  secured  by  mortgage  until  some 
time  after  the  debt  was  created,  is  not  an 
antecedent  debt,  within  the  meaning  of  tbe 
mle,  provided,  of  course,  the  mortgage  was 
executed  before  the  seller  exercised  bis  right 
to  rescind.  An  examination  of  the  case  of 
Exchange  Bank  v.  Claflin  Co.,  supra,  will, 
we  think,  show  this.  It  was  there  said:  "A 
title  obtained  by  fraud  Is  voidable  In  the  ven- 
dee, and  Is  good  only  when  set  up  by  a  bona 
fldj  purchaser  without  notice.  Civ.  Code 
1895,  S  3540.  A  creditor  by  mortgage,  who 
did  not  extend  credit  on  faith  of  the  property, 
title  to  which  was  obtained  by  fraud,  is  not 
such  a  purchaser^  as  will  be  protected," 

The  present  case  was  tried  on  the  theory 
tbat  the  word  "antecedent,"  as  used  In  the 
cases  above  cited,  related  to  the  date  of  the 
execution  of.  the  mortgage,  and  this  errone- 
ous conception  of  the  law  affected  numerous 
rulings  and  instructions  of  the  court,  and  be- 
cause of  this  erroneous  theory  a  new  trial 
necessarily  results.  There  was  no  evidence 
showing  that  the  banlf  had  notice  of  the  fraud 
perpetrated  by  Mashbum  &  Co.  upon  Dan- 
nenberg,  either  at  the  time  credit  was  extend- 
ed, or  at  the  time  the  mortgage  was  execut- 
ed. What  would  have  been  the  status  of 
the  bank  if  it  had  acquired  notice  of  the 
fraud  after  the  credit  was  extended,  bat  be- 
fore the  mortgage  was  taken,  need  not  now 
te  determined. 


If  the  debt  of  the  bank  antedated  the  sale 
of  the  goods  by  plalntifT  to  Mashbum  & 
Co.,  and  the  bank,  after  notice  of  plaintiff's 
intention  to  rescind  the  sale  and  retake  its 
goods,  either  caused  the  goods  to  be  seized 
on  the  mortgage  execution,  or,  if  at  that 
time  the  goods  bad  been  seized,  caused  them 
to  be  retained  by  tbe  sheriff,  this  act  on  the 
part  of  the  bank  was  such  a  trespass  as 
would  render  it  liable  to  the  plaintiff  toe 
such  damages  as  it  sustained  on  account  of 
this  wrongful  act.  If  Bowen,  when  he  tobk 
a  transfer  of  the  mortgage  from  the  bank, 
bad  notice  of  the  plaintiff's  having  elected  to 
exercise  Its  right  to  rescind  tbe  sale  to  Mash- 
bum &  Co.,  and,  as  transferee  of  the  mort- 
gage, caused  the  property  to  be  seized,  and 
became  the  purchaser  at  the  sale,  either 
alone  or  Jointly  with  another,  he  would  be 
liable  to  the  plaintiff  for  the  trespass  thus 
committed  upon  Its  property.  If  D.  T. 
Mashbum  became  a  joint  purchaser  at  the 
sale  with  Bowen,  and  had  notice  of  the  fact^ 
above  referred  to,  and  took  possession  of  the 
property  jointly  with  Bowen,  he  would  thus 
render  himself  liable  as  a  trespasser  jointly 
with  Bowen,  the  bank,  and  Masbburn  &  Co. 
On  the  other  hand,  if  tbe  bank  extended 
credit  to  Mashburn  &  Co.  on  the  faith  of 
the  stock  made  up  In  part  of  plalntlfTs  goods, 
and  took  a  mortgage  on  the  stock  to  secure 
the  debt  then  contracted,  having  no  notice 
either  at  the  time  the  credit  was  extended 
or  the  mortgage  was  taken  of  the  fraud  of 
Mashburn  &  Co.,  neither  the  bank,  nor  any 
one  claiming  under  It,  would  be  liable  to  the 
plaintiff.  If  the  facts  were  such  as  to  ren- 
der the  bank  liable,  as  a  trespasser,  for  ei- 
ther causing  the  execution  to  be  levied,  or 
causing  the  goods  to  be  retained  under  levy, 
and  Bowen  and  D.  T.  Mashburn  became  the 
purchasers  at  the  sale,  without  notice  of  the 
fraud  that  had  been  perpetrated  by  Mash- 
burn &  Co.  upon  the  plaintiff,  they  would 
not  be  liable  to  plaintiff. 

If  tbe  bank  extended  credit  to  Mashbum 
&  Co.  on  tbe  faith  of  their  ownership  of 
the  stock  of  goods,  and  the  goods  of  tbe 
plaintiff  were  in  the  stock  at  the  time  the 
credit  was  extended,  and  the  bank  had  no 
notice  of  the  fraud  which  Mashbum  &  Co. 
had  perpetrated  upon  the  plaintiff,  either  at 
the  time  the  credit  was  extended,  or  when 
the  mortgage  was  taken,  then  the  rights  of 
the  bank,  as  well  as  of  its  transferee,  would 
be  superior  to  the  right  of  the  plaintiff  to 
rescind  the  sale;  and  the  purchasers  at  the 
foreclosure  sale  would  get  a  good  title  to 
the  goods  of  the  plaintiff,  even  If  it  should 
appear  that  the  transferee  at  the  time  of  the 
transfer  knew  of  the  fraud  which  had  been 
perpetrated  by  Mashbum  &  Co.  upon  the 
plaintiff,  and  even  though  the  purchasers 
at  tbe  foreclosure  sale  had  full  notice  of  tbe 
fraud.  A  mortgagee  being,  under  such  dr^ 
cumstances,  entitled  to  the  same  rights  as  a 
bona  fide  purchaser  without  notice,  the  doc- 
trine that  a  pnrchaser  with  notice  from  a 
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purchaser  without  notice  iroald  get  a  good 
title  is  applicable.  'Aa  it  was  not  contended 
at  the  last  trial,  and  probably  will  not  be 
contended  on  another  trial,  that  the  bank 
had  notice  of  the  fraud  of  Mashbnm  &  Co. 
at  the  time  It  extended  credit  to  tbem.  It  is 
not  necessary  to  determine  what  would  have 
been  the  effect  upon  the  rights  of  the  trans- 
feree and  the  purchasers  at  the  sale  of  the 
bank's  having  had  notice  of  the  fraud,  if  the 
transferee  of  the  mortgage  or  the  purchasers 
had  at  the  date  of  the  transfer  or  at  the  date 
of  the  sale  no  notice  of  the  fraud.  Of  course. 
If  the  purchasers  had  notice  at  the  time  of 
their  purchase  that  the  plaintiff  had  exer- 
cised its  rfght  to  rescind  the  sale,  and  bad 
filed  a  suit  for  this  purpose,  they  would  be 
liable  to  plaintiff  for  whatever  damages  It 
sustained  as  a  result  of  their  taking  posses- 
sion of  the  goods.  While  it  is  not  conceded 
that  the  purchasers  had  actual  notice  of  the 
filing  of  the  suit.  It  was  undisputed  that 
there  was  such  a  suit  pending  at  the  time 
of  the  sale,  and  it  therefore  becomes  neces- 
sary to  determine  how  far  the  mere  penden- 
cy of  this  suit  would  be  notice  to  the  pur- 
chasers. 

There  seems  to  be  much  conflict  among 
the  authorities  as  to  whether  the  doctrine 
of  lis  pendens  is  applicable  to  personal  prop- 
erly of  any  character.  Bennett,  Lis  Pen- 
dens, {  79  et  seq.;  21  Am.  &  Eng.  Bnc.  li. 
(2d  Ed.)  p.  626  et  seq.  The  doctrine  seems 
to  extend  to  purchasers  at  judicial  sales 
under  judgments  or  decrees.  21  Am.  & 
Eng.  Enc.  L.  (2d  Ed.)  pp.  645,  646.  Even 
If  It  be  conceded  that  the  doctrine  of  lis 
pendens  does  apply  to  personal  property,  we 
do  not  think  the  pendency  of  the  suit 
brought  by  the  plaintiff  in  this  case  affect- 
ed Bowen  and  D.  T.  Mashbum,  as  purchas- 
ers at  the  foreclosure  sale,  with  notice  of 
the  claim  of  plaintiff  to  the  particular  goods 
sold.  In  order  to  have  had  this  effect.  It 
was  absolutely  necessary  that  the  property 
bought  at  the  sale  imder  the  mortgage  should 
have  been  sufficiently  described  in  the  plead- 
ings to  put  the  public  on  notice  that  the 
plaintiff  claimed  title  to  It  The  rule  has 
been  thus  stated:  "A  lis  pendens  will  be 
created  where  the  property  Involved  In  suit 
Is  described,  either  by  such  definite  and 
technically  legal  description  that  its  identity 
can  be  made  out  by  the  description  alone, 
or  where  there  is  such  a  general  description 
of  its  character  or  status,  and  by  such  refer- 
ence that  upon  inquiry  the  identity  of  the 
property  involved  in  litigation  can  be  ascer- 
tained." Bennett,  Lis  Pendens,  {  93.  The 
purchaser  need  look  no  further  than  the 
pleadings  and  exhibits  in  ttie  suit,  and  if 
there  is  not  enough  in  these  to  put  a  prudent 
person  on  Inquiry,  the  prosecution  of  which 
would  lead  to  notice,  the  purchaser  will  be 
protected.  Id.  §  93a.  Applying  these  rules 
to  the  present  case,  we  do  not  think  the 
description  of  the  goods  sought  to  be  recov- 
ered was  sufficient  to  affect  the  public  with 


notice.  The  petition  makes  no  effort  what- 
ever to  describe  the  £^>ods  Which  it  Is  al- 
leged the  plaintiff  has  a  right  to  recover. 
On  the  contrary,  the  plaintiff's  Inability  to 
do  so  Is  admitted,  and  It  prays  that  it  may 
have  access  to  the  stock  of  goods  belonging 
to  Mashbum  &  Co.,  in  order  to  examine  the 
same,  and  segregate  the  goods  which  it 
claims  the  right  to  recover.  The  Invoices 
attached  to  the  petition  as  exhibits  merely 
Indicate  the  class  of  goods  sold  by  plaintiff 
to  Mashbum  &  Co.  on  varloas  dates.  There 
is  no  attempt  whatever  to  allege  what  part 
of  these  goods  have  been  sold  by  Mashbum 
&  Co.,  or,  indeed,  that  any  of  the  goods  still 
remain  In  the  stock.  The  prayer  of  the  pe- 
tition is  that  plaintiff  may  be  allowed  to  ex- 
amine tiie  stock,  and  to  identify  and  set 
aside  such  of  the  goods  "as  may  remain  in 
said  stock."  The  mere  fact  that  goods  bear- 
ing the  plaintiffs  mark,  and  similar  to  those 
sold  to  Mashbum  &  Co.,  are  offered  for  sale 
under  legal  process  after  the  filing  of  the 
plaintiff's  petition,  is  no  notice  whatever  to 
prospective  purchasers  that  they  constituted 
a  part  of  the  stock  of  Mashbum  &  Co.,  and 
were  disposed  of  by  them  after  the  filing 
of  the  suit  Nor  would  the  mere  stamp  of 
the  plaintiff's  mark  on  the  goods  be  sufficient 
to  put  a  pradent  person  even  on  inquiry 
to  ascertain  In  whose  possession  they  were 
when  seized  under  legal  process,  the  process 
and  the  proceedings  connected  with  the  sale 
being  apparently  regular  and  valid.  The 
mortgage  to  the  bank  purported  to  constitute 
a  lien  on  the  entire  stock  of  goods  of  Mash- 
bum &  Ca  In  their  possession  at  the  time 
the  mortgage  was  executed.  As  we  have 
seen,  it  was  In  fact  a  valid  lien  on  all  ot 
the  goods  sold  by  plaintiff,  except  such  as 
were  sold  after  the  debt  which  the  mort- 
gage was  given  to  secure  was  created.  It  is 
apparent,  therefore,  that  the  pendency  of 
the  suit  would  not  be  sufficient  to  affect 
persons  claiming  under  the  bank's  mortgage 
with  notice  of  the  particular  goods  apoa 
which  it  did  not  constitute  a  lien.  The  bur- 
den was  upon  the  plaintiff  to  show  a  right 
to  the  possession  of  the  goods  In  controversy. 
The  presumption  is  ttiat  the  possession  of 
the  defendants  who  had  control  of  the  goods 
was  lawful  and  valid,  and  the  mortgages  of 
the  other  defendants  being  on  their  face 
valid,  and  prima  facie  constituting  liens  on 
the  goods,  the  burden  was  on -the  plaintiff 
to  establish  a  state  of  facts  which  would 
invalidate  the  mortgages  so  far  as  its  goods 
were  concerned.  The  burden  is  on  any  one 
attacking  an  instrument  apparently  valid  on 
its  face  to  show  its  invalidity,  and  to  do  this 
he  nuist  Introduce  evidence  which  clearly 
and  satisfactorily  establishes  this  fact  See 
Forsyth  Mfg.  Co.  v.  Castlen,  112  Ga.  199. 
37  S.  E.  485,  81  Am.  St  Rep.  28,  (3).  The 
question  is,  therefore,  whether  the  plaintiff 
carried  this  burden.  There  was  no  effort 
made  to  charge  the  bank  with  knowledge 
of  the  fraud  of  Mashburn  &  Co.    The  bank's 
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mortgage  was  dated  January  6,  1898.  Tbe 
evidence  shows  that  on  May  1,  1897,  Mash- 
bum  &  Co.  bought  goods  from  plaintiff 
amounting  to  J119.65;  on  August  17th,  $399.- 
46;  on  October  25th,  $16.50.  It  probably 
can  be  derived  from'  the  evidence  that  a 
part  of  the  May  bill  was  paid,  but  this  Is 
Immaterial.  On  May  14,  1897,  credit  was 
extended  to  Mashburn  &  Co.  by  the  bank 
to  the  amount  of  $2,000;  on  June  15th,  $2,- 
000;  on  June  29th,  $1,000;  on  July  28th,  $1,- 
000.  The  evidence  also  shows  that  some  small 
amounts— It  does  not  appear  bow  much- 
were  loaned  by  the  bank  after  August  13th. 
It  appears  from  the  testimony  that  these 
various  sums  were  loaned  by  the  bank  on 
tbe  faltb  of  Mashburn  &  Co.'b  ownership  of 
tbe  stock  of  goods  in  their  store.  Under 
this  state  of  facts,  the  lien  of  the  bank's 
mortgage  attached  to  such  of  the  goods  as 
were  in  the  stock  when  the  respective  loans 
above  ref^red  to  were  made,  and  to  the  ex- 
tent of  tbe  amount  of  such  loans.  The 
plaintiff  certainly  was  not  entitled  to  recov- 
er, as  against  tbe  bank,  any  of  the  goods 
sold  on  May  Ist,  and  as  there  was  evidence 
from  which  a  jury  could  find  that  some  of 
these  goods  were  among  the  Identified  goods, 
and  there  was  nothing  to  show  what  was 
tlie  quantity,  it  is  Impossible  from  the  evi- 
dence to  tell  Just  how  much  it  ought  to 
have,  recovered. 

It  appears  from  the  record  that  the  plain- 
tiff announced  in  open  court  that  it  would 
not  ask  any  Judgment  against  the  bank,  and 
It  is  contended  that  tbis  released  Bowen 
and  D.  T.  Mashburn.  We  do  not  think  the 
release  of  the  bank  liad  this  effect  When 
a  tort  is  committed  by  two  or  more  persons, 
each  contributing  to  the  injury  as  a  tort 
feasor,  tbe  party  injured  may,  at  his  elec- 
tion, hold  them  liable  in  separate  suits,  or 
may  sue  all  or  any  two  or  more  of  them 
Jointly  In  the  same  suit  Several  persons 
acting  Independently,  but  causing  together  a 
single  injury,  are  Joint  tort  feasors,  and  may 
be  sued  either  Jointly  or  severally.  15  Kac. 
P.  &  P.  657,  668.  The  general  rule  is  thus 
stated  In  Brooks  y.  Ashburn,  9  Ga.  298: 
"Where  an  immediate  act  is  done  by  the 
co-operation  or  the  Joint  act  of  two  or  more 
persons,  they  are  all  trespassers,  and  may  be 
sued  Jointly  or  severally,  and  any  one  of 
them  is  liable  for  the  injury  done  by  all. 
To  render  one  man  liable  in  trespass  for  the 
acts  of  others,  It  must  appear  either  that  they 
acted  in  concert,  or  that  the  act  of  the  party 
sought  to  be  charged  ordinarily  and  natural- 
ly produced  the  acts  of  the  others."  Apply- 
ing this  rule  to  the  facts  of  the  present  case 
as  claimed  by  the  plaintiff,  we  think  it 
clearly  appears  that  Mashburn  &  Co.,  the 
bank,  and  Bowen  and  D,  T.  Mashburn  were 
all  Joint  tort  feasors.  The  wrong  which 
the  plaintiff  complained  of  was  that  It  was 
deprived  of  its  property.  This  wrong  be- 
gan with  the  act  of  Mashburn  &  Co.  in 
making  false  representations  which  Induced 


the  plaintiff  to  extend  them  credit  and  end- 
ed with  the  sheriff's  sale,  which  resulted  in 
Bowen  and  D.  T.  Mashburn  coming  into 
possession  of  the  property  claimed  by  the 
plaintiff.  There  was  a  series  of  independent 
acts  by  the  different  parties,  but  ail  con- 
tributed to,  and  in  part  brought  about,  the 
final  result,  which  placed  Bowen  and  D.  T. 
Mashburn  in  possession  of  goods  which  the 
plaintiff  claimed  to  be  its  property.  The 
wrongful  act  of  Meishbum  &  Co.  in  making 
the  false  representations,  and  In  giving  a 
mortgage  on  the  goods  to  secure  an  ante- 
cedent debt,  the  wrongful  act  of  the  bank 
in  requiring  the  sheriff  to  retain  the  property 
under  the  levy  of  the  mortgage  execution 
after  it  bad  notice  that  the  lien  of  its  mort- 
gage was  not  superior  to  the  plalntlfTs  right 
to  recapture  its  goods,  the  wrongful  act  of 
Bowen,  as  transferee  of  the  mortgage,  in 
causing  the  property  to  be  sold  at  sheriff's 
sale  after  full  knowledge  of  all  the  facts  nec- 
essary to  charge  him  with  notice  of  the 
plaintilPs  title,  and  the  wrongful  act  of 
Bowen  and  D.  T.  Mashburn,  who,  after  a 
like  notice,  came  Into  possession  as  pretended 
purchasers  at  the  sherlffa  sale,  and  convert- 
ed the  same  to  their  own  use,  all  combined 
to  bring  about  the  tort  by  which  the  plaintiff 
complains  that  it  was  deprived  of  its  prop- 
erty. It  may  be  that  some  or  all  of  these 
wrongdoers  have  been  guilty  of  a  complete 
conversion,  as  against  the  plaintiff,  Inde- 
pendently of  tbe  acts  of  any  of  the  others, 
but  it  is  also  true  that  the  concurrent  acts 
of  all  have  contributed  directly  to  the  con- 
summation of  the  final  wrong;  that  is,  the 
conversion  of  the  property  by  Bowen  and 
D.  T.  Mashburn,  the  pretended  purchasers  at 
the  sheriff's  sale.  Under  such  circumstan- 
ces, the  plaintiff  had  a  right  to  choose  whom 
It  would  hold  liable  for  the  wrong  that  had 
been  perpetrated  upon  it  Any  one  of  them 
who  was  guilty  of  a  complete  tort  could 
have  been  sued  alone,  or  any  two  or  more 
of  them  who  contributed  to  a  complete  tort 
by  independent  acts  could  be  sued  Jointly, 
or  all  who  had  any  direct  connection  with 
tbe  final  and  nltlmate  wrong  could  be  made 
defendants  in  one  suit  Dicey,  Part  Act. 
(2d  Am.  Ed.)  p.  448  et  seq.;  Barb.  Part  Act 
(2d  Ed.)  p.  317;  Graham  v.  Gold  Jlinlng  Co., 
71  Ga.  296  (3a);  Central  of  Ga.  Ry.  Co.  ▼. 
Brown,  113  Ga.  414,  38  S.  E.  989,  84  Am.  St. 
Rep.  250.  The  plaintiff  elected  to  bring  suit 
against  Mashburn  &  (To.,  the  bank,  Bowen, 
and  D.  T.  Mashburn.  At  the  trial  it  was 
announced  that  the  plaintiff  did  not  ask  a 
Judgment  against  the  bank.  While  the  bank 
was  not  stricken  from  the  record  as  a  party 
to  the  case,  the  case  proceeded  after  this 
announcement  as  if  the  bank  was  no  longer 
a  party.  Inasmuch  as  the  plaintiff  tiad  a 
right  of  election  In  the  first  Instance  as  to 
whom  It  would  sue,  and  as,  under  our  sys- 
tem of  amendments,  it  had  an  imdonbted 
right  to  strike  from  the  record  at  any  time 
before  verdict  any  party  defendant  in  the 
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case,  we  think  the  practical  effect  of  this  an- 
nouncement was  to  eliminate  the  bank  as  a 
party,  and  it  was  not  essential  that  It  should 
have  been  formally  stricken  from  the  rec- 
ord. The  latter  course  would  certainly  have 
been  more  regular,  but  the  practical  effect  of 
each  la  the  same. 

It  Is  therefore  to  be  determined  whether. 
In  a  suit  brought  against  several  persons  as 
Joint  tort  feasors,  a  dismissal  by  the  plain- 
tiff as  to  one  of  them  would  operate  as  a 
release  of  the  others.  Did  the  release  of 
the  bank  have  the  effect  of  depriving  the 
other  defendants  of  any  right  as  against  the 
plaintiff  which  they  would  have  had  If  the 
bank  had  remained  a  party,  and  liable  in  the 
suit?  It  is  contended  that  the  other  defend- 
ants would  have  had  a  right  to  call  upon 
the  bank  to  contribute  Its  proportionate  part 
to  the  amount  which  would  be  assessed 
against  them  as  damages,  and  that  the  re- 
lease of  the  bank  had  the  effect  of  depriving 
them  of  this  right.  At  common  law,  joint 
tort  feasors  were  not  entitled  to  contribu- 
tion. Dicey,  Part.  Act.  (2d  Am.  Ed.)  p. 
449;  Cool.  Torts  (2d  Ed.)  p.  134  et  seq.; 
Chattahoochee  Brick  Co.  v.  Braswell,  02  Ga. 
633,  18  S.  E.  1015.  This  rule  of  the  com- 
mon law  Is  still  of  force  in  Georgia,  except 
so  far  as  it  has  been  modified  by  what  is 
contained  In  Civ.  Code  1895,  S§  3915,  3916, 
which  are  as  follows: 

"Sec.  3916.  Where  several  trespassers  are 
sued  jointly,  the  plaintiff  may  recover  against 
all  damages  for  the  greatest  injury  done  by 
either.  But  the  Jury  may,  In  their  verdict, 
specify  the  particular  damages  to  be  recover- 
ed of  each,  and  judgment  In  such  case  must 
be  entered  severally. 

"Sec.  3916.  If  judgment  Is  entered  Jotatly 
against  several  trespassers,  and  is  paid  off 
by  one,  the  others  shall  be  liable  to  blm  for 
contribution." 

It  has  been  held  that  section  3915  la  not 
applicable  to  suits  for  Injuries  to  the  person. 
Hunter  t.  Wakefield,  97  Ga.  544,  25  S.  B. 
847,  54  Am.  St  Rep.  438,  and  cases  cited. 
Elach  has  been  several  times  treated  as  being 
applicable  to  actions  of  trespass  to  land,  and 
for  the  purposes  of  this  discussion  It  will  be 
assumed  that  they  are  equally  applicable  to 
a  case  of  the  character  disclosed  by  the 
present  record.  The  sections  certainly  pro- 
vide for  contribution  among  joint  trespassers 
against  whom  a  judgment  has  been  entered, 
and  to  this  extent  change  the  common  law. 
They  do  not  however,  purport  to  change 
so  much  of  the  common-law  rule  as  gives 
to  a  person  Injured  by  the  acts  of  several  per- 
sons, under  circumstances  where  they  can 
be  treated  as  joint  wrongdoers,  the  right  to 
elect  how  many  and  whom  he  will  sue.  This 
rale  is  still  of  force  In  Georgia,  as  we  have 
before  shown,  and  the  sections  of  the  Code 
must  be  construed  In  the  light  of  this  fact 
Being  in  derogation  of  common  law,  they 
must  be  strictly  construed;  and  It  Is  clear 
that  they  provide  for  the  right  of  contribu- 


tion only  among  those  who  are  sued,  and 
against  whom  judgment  has  been  rendered. 
While,  therefore,  If  the  bank  had  remained 
a  party,  and  had  been  included  in  the  judg- 
ment the  other  defendants  could  have  called 
on  it  to  contribute,  .the  provisions  of  the 
Code  do  not  give  them  the  right  to  look 
to  the  bank  for  any  part  of  the  judgment 
rendered  against  them  alone.  But  it  does 
not  follow  that  this  affords  them  any  ground 
of  complaint  against  the  plaintiff.  The  right 
of  contribution  among  joint  tort  feasors  Is 
absolutely  dependent  upon  the  right  of  elec- 
tion which  the  law  gives  the  plaintiff.  It 
exists  among  those  whom  he  elects  to 
sue  jointly,  and  does  not  exist  as  to  those 
whom  he  falls  to  join  as  defendants  to  the 
suit.  Under  no  other  construction  could  the 
right  of  contribution  and  the  right  of  elec- 
tion harmonize,  and  both  are  equally  the 
law  of  this  state.  As  we  tiave  stated  above, 
the  announcement  of  the  plaintiff  that  It 
would  not  bold  the  bank  liable  was  the  same, 
in  effect  as  if  the  bank  had  been  formally 
stricken  by  amendment  as  a  party  defendant 
to  the  case;  and,  when  the  bank  was  thus 
released,  the  case  stood  as  if  It  had  never 
been  sued.  The  plaintiff  having  exercised  its 
right  not  to  sue  the  bank,  oi^— what  is  the 
same  thing  In  effect— having  determined  not 
to  hold  it  liable  after  it  was  sued,  the  defend- 
ants against  whom  judgment  was  rendered 
cannot  complain  because  the  consequence  of 
this  election  deprived  them  of  a  right  which 
they  would  have  had  if  the  plaintiff  had  seen 
fit  to  elect  to  hold  the  bank  liable  in  the 
suit.  It  was  distinctly  ruled  In  Southwestern 
Ballroad  v.  Thornton,  71  Ga.  61,  65,  that  the 
Injured  party  had  this  right  of  election,  and 
that  the  question  of  contribution  among  the 
defendants  was  no  concern  of  the  plaintiffs. 
Where  goods  wrongfully  taken  from  the  true 
owner  have  passed  through  the  hands  of 
several  wrongdoers,  the  owner  can  elect 
which  one  he  will  sue,  and  he  need  not 
join  the  others  as  defendants.  Certainly  he 
can  proceed  against  the  one  who  at  the  time 
of  the  suit  has  the  property  in  his  possession. 
Bowen  was  made  a  party  defendant  without 
objection,  and  after  he  was  made  a  party  the 
case  proceeded  as  an  ordinary  action  to  re- 
cover the  possession  of  property  which  had 
been  converted  by  the  defendants  to  their 
own  use.  At  the  time  the  amendment  waa 
offered,  the  sale  had  taken  place,  and  Bowon 
and  D.  T.  Mashbum  were  In  possession  of 
the  plaintiff's  goods. 

The  plaintiff  in  an  action  of  trespass  or 
trover  may  join  as  defendants  all  who  par- 
ticipated in  the  wrongful  acts,  and  recover  a 
general  verdict  for  a  named  sum  against  all. 
Whether  the  defendants  would  be  entitled 
to  contribution,  and,  if  so,  in  wliat  proportion, 
was  no  concern  of  the  plaintiff.  See,  in  this 
connection,  Civ.  Code  1805,  §§  3915,  3910; 
Southwestern  Railroad  v.  Thornton,  71  Ga. 
61.  The  plaintiff  could  look  to  any  one  of 
the  defendants  for  the  whole  amount  due  it; 
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and  !t  was  not  necessary  that  the  yerdlct 
shonld  specify  bow  much  eacb  defendant 
Ttronld  be  liable  for  as  between  tbemselves. 

The  plaintiff  having  elected  to  take  a  money 
verdict,  the  measnre  of  damages  was  either 
the  highest  proven  value  of  the  goods  at  any 
tbne  between  the  date  of  the  conversion  and 
the  trial,  or  the  valne  of  the  property  at  the 
date  of  the  conversion,  with  Interest  from 
that  date.  Civ.  Code  1895,  8  3917;  Holmes 
T.  Langston,  110  Ga.  867,  36  S.  R  251,  and 
cases  cited;  Mldvllle,  etc.,  E.  Co.  v.  Brahl 
(6a.)  43  8.  E.  717.  We  do  not  think  the  fact 
that  there  was  a  sale  of  the  property  by  the 
BherUr,  and  that  plaintiff  bid  at  the  sale, 
-wonld  change  this  rule.  The  amount  of 
plaintiff's  bid  might  throw  some  light  on  the 
ralne  of  the  property  at  that  time,  but  would 
not  estop  it  from  attempting  to  prove  a 
higher  value. 

The  foregoing  disposes  of  the  main  con- 
tentions raised  In  the  case.  The  motion  for 
a  new  trial  contains  nearly  40  groimds.  Some 
of  these  complain  of  the  admission  of  evi- 
dence which  is  not  set  out  In  the  motion 
either  literally  or  In  substance.  Others  com- 
plain of  the  refusal  of  the  conrt  to  permit 
eertain  questions  to  be  propounded,  but  do 
not  state  what  answers  were  expected.  None 
of  these  grounds  can  be  considered.  Such  of 
the  other  grounds  as  present  questions  neces- 
sary to  be  dealt  with,  and  which  are  not  al- 
luded to  In  the  foregoing  discussion,  will  now 
be  considered. 

The  court  erred,  we  think,  in  mling  ont 
the  testimony  of  X>.  T.  Mashbnm,  to  the 
effect  that  be  kept  the  books  of  the  firm, 
and  that  the  statements  made  by  the  firm 
as  a  basis  for  credit  did  not  overestimate 
the  business.  This  was  not  a  mere  conclu- 
sion on  the  part  of  the  witness,  but  a  state- 
ment made  by  one  who  was  In  a  position  to 
know  the  truth  of  the  matter  under  Investi- 
gation— one  who  was  as  conversant  with  the 
affairs  of  the  partnership  as  were  the  members 
thonselves.  It  was  not  a  mere  opinion,  but 
a  positive  statement  of  a  fact,  founded  on  an 
actual  examination  of  the  affairs  of  the 
firm. 

It  was  also  error  to  admit  evidence  as  to 
the  agreement  between  D.  T.  Mashbnm  and 
Bowen  that  Bowen  was  to  bid  in  the  goods 
and  turn  them  over  to  Mashbnm,  who  was 
to  collect  the  debts  due  the  firm,  and  settle 
■op  those  due  by  them.  This  evidence  was 
Irrelevant,  and  shed  no  light  on  the  issues  In- 
Tolved,  and  may  have  operated  to  the  prej- 
udice of  the  defendants. 

There  was  no  error  In  admitting  evidence 
relating  to  the  statement  made  by  Mashbum 
A  Co.  to  the  Credit  Clearing  House,  a  mer- 
cantile agency.  If  Mashbum  &  Co.  made  the 
statement  to  this  company  as  a  basis  for 
credit,  it  was  immaterial  that  they  did  not 
know  plaintiff  was  a  subscriber  of  this  agen- 
cy. The  statement  was  made  for  the  pur- 
pose of  being  used  by  all  merchants  who 
might  be  correspondents  of  the  mercantile 


agency,  and  the  misrepresentations  would 
constitute  a  fraud  on  any  one  of  such  per- 
sons acting  on  them  to  bis  injury.  See  14 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  151;  BenJ, 
Sales  (Bennett's  7th  Ed.)  p.  469,  notes.  White 
V.  Magarahan,  87  Ga.  217,  13  S.  E.  509. 

There  was  no  error  In  admitting  testimony 
as  to  bow  much  of  the  firm's  indebtedness 
had  been  paid.  This  was  of  little  importance, 
but  might  have  had  some  slight  bearing  on 
the  question  at  issue  as  to  the  amount  of 
assets  the  firm  had  prior  to  its  failure. 

There  was  no  error  in  admitting  the  tax 
returns  of  Mashburn  &  Co.  for  the  year  1896. 
They  were  competent  upon  the  question  as 
to  the  amount  of  the  firm's  assets  In  that  year. 
See  Smith  v.  Haire,  68  Ga.  446;  ToUeson  v. 
Posey,  32  Ga.  372. 

It  was  argued  that  as  plaintiff,  through  its 
authorized  agent,  bid  at  the  sheriff's  sale,  it 
would  be  estopped  to  attack  the  validity  of 
the  sale.  If  the  purchaser  at  the  sale  was 
misled  by  the  presence  of  the  agent  of  plain- 
tiff as  a  bidder  into  a  belief  that  the  plain- 
tiff was  acquiescing  In  the  sale,  and  thereby 
recognizing  the  right  of  the  bank  to  foreclose 
Its  mortgage,  or,  by  appearing  as  a  bidder, 
was  waiving  its  rights  under  the  pending 
suit,  such  conduct  might  raise  an  estoppel. 
We,  however,  find  nothing  In  the  present 
record  requiring  a  ruling  on  this  subject.  See, 
in  this  connection,  Osbom  v.  Elder,  66  Ga. 
360;   Byars  v.  Curry,  75  Ga.  615. 

Those  portions  of  the  charge  to  which  ex- 
ceptions were  taken  are  sufficiently  covered 
in  that  part  of  the  foregoing  discussion  which 
involves  the  merits  of  the  case.  If  there  was 
any  error  committed,  other  than  as  above 
Indicated,  It  will,  no  doubt,  be  corrected  on 
another  trial.  Let  a  new  trial  be  bad  In  the 
light  of  what  is  herein  laid  down. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 

On  Bebearlng. 

OOBB,  J.  Application  Is  made  for  a  re- 
hearing upon  the  propositions  laid  down  In 
the  5th,  6th,  and  7th  headnotes.  This  raises 
the  question  as  to  what  Is  an  "antecedent"  or 
"pre-existing"  debt,  within  the  meaning  of 
that  rule  which  asserts  that  a  mortgagee  who 
takes  a  mortgage  to  secure  a  pre-existing  or 
antecedent  debt  Is  not  a  bona  fide  purchaser 
for  value.  It  Is  contended  that  a  mortgagee 
Is  not  a  bona  fide  purchaser,  within  the  mean- 
ing of  this  rule,  imless  he  pays  value  at  the 
time  his  mortgage  Is  taken;  that  Is,  unless 
the  consideration  of  the  mortgage  passes  at 
the  date  of  Its  execution,  the  mortgage  Is 
given  to  secure  an  antecedent  debt.  In  1 
Jones  on  Mortgages,  §  460,  It  Is  said:  "He 
[the  mortgagee]  must  have  parted  with  some 
value  or  some  right  upon  the  faith  of  the 
mortgage,  and  at  the  time  of  It,  to  entitle 
bim  to  protection  as  a  purchaser.  He  must 
have  received  some  new  consideration,  or 
must  have  relinquished  some  security  for  a 
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pre-existing  debt  due  him."  In  2  Mechem  on  i 
Sales,  $  924,  it  is  laid  down  that  a  seller  who 
has  been  Induced  to  make  the  sale  by  the 
fraud  of  the  vendee  may  recover  the  prop- 
erty from  purchasers,  pledgees,  mortgagees, 
or  others  who  have  acquired  a  Hen  on  it  as 
security  for,  or  who  have  taken  the  property 
In  payment  of,  an  antecedent  debt,  "unless 
they  have  at  the  time  parted  with  value,  re- 
leased securities,  or  otherwise  changed  their 
position  to  their  prejudice,  In  reliance  upon 
the  vendee's  apparent  power  to  transfer  the 
goods  to  them."  In  14  Am.  &  Eng.  Enc.  L. 
(2d  Ed.)  p.  288.  It  is  stated:  "A  mortgagee 
who  takes. the  deed  as  security  for  money 
presently  loaned  Is  a  purchaser,  to  the  ex- 
tent of  his  Interest  in  the  premises."  The 
expressions  "at  the  time"  and  "presently," 
as  well  as  similar  expressions  in  some  of  the 
decided  cases,  seem  to  give  support  to  the 
contention  made  by  the  applicant  for  a  re- 
hearing. These  expressions  must,  however, 
be  construed  in  connection  with  the  facts  of 
the  cases  which  are  cited  to  sustain  them, 
or  in  wliicb  they  are  used.  In  all  of  the 
eases  cited  whjch  have  been  examined,  as 
well  as  In  others  to  which  our  attention  has 
been  called,  it  appeared,  either  distinctly  or 
by  Inference,  that  the  antecedent  or  pre-exist- 
ing debt  referred  to  was  a  debt  created  be- 
fore the  fraudulent  sale.  Certainly  in  none 
of  them  was  it  shown  that  the  debt  was 
created  or  the  credit  extended  after  the  sale. 
The  identical  question  involved  in  this  case, 
as  to  whether,  when  the  debt  was  created  or 
the  credit  extended  after  the  sale,  and  on 
the  faith  of  the  mortgagor's  apparent  owner- 
ship of  the  property,  a  mere  lapse  of  time  be- 
tween the  creation  of  the  debt  or  the  exten- 
sion of  credit  and  the  execution  of  the  mort- 
gage will  make  the  mortgagee  the  holder  of 
a  mortgage  given  to  secure  an  "antecedent" 
or  "pre-existing"  debt,  seems  never  to  have 
been  raised  in  any  case.  It  is  certainly  one 
of  first  Impression  In  this  court.  Generally 
the  credit  Is  extended  and  the  mortgage  tak- 
en at  the  same  time.  In  Chance  v.  McWhor- 
ter,  26  Ga.  315,  it  was  held  that  a  vendor's 
lien  upon  land  for  the  unpaid  purchase  mon- 
ey will  not  be  set  aside  in  favor  of  a  mort- 
gage given  by  the  vendee  to  secure  an  "ante- 
cedent debt."  It  appears  from  the  statement 
of  facts  in  that  case  that  the  debt  which  the 
mortgrage  was  given  to  secure  was  contracted 
"long  before  the  sale"  of  the  land.  In  Phil- 
lips V.  Roquemore,  96  Ga.  719,  23  S.  E.  855, 
it  was  simply  beld  that  a  Judgment  creditor 
was  not  a  bona  flde  purchaser  for  value,  even 
though  he  extended  credit  upon  the  apparent 
unincumbered  ownership  of  property,  and 
that  therefore  the  holder  of  a  mortgage  had 
a  right  to  reform  it  as  against  the  judgment 
creditor.  While  a  Judgment  creditor  has 
thus  been  held  not  to  be  a  purchaser  for  val- 
ue, it  has  nevertheless  been  often  held  that 
when  such  a  creditor  had  extended  credit 
upon  the  faith  of  property,  title  to  which  was 
in  the  debtor,  the  rights  of  the  creditor  are 


superior  to  the  rights  of  one  who,  having  a 
secret  equity  In  the  property,  has  permitted 
the  debtor  to  take  title  in  his  own  name, 
and  exercise  acts  of  ownership  in  connection 
therewith.  See  Gorman  v.  Wood,  68  Ga. 
624;  Burt  v.  Kuhnen,  113  Ga.  1144,  39  8.  K 
414,  and  cases  cited.  Gentry  v.  Cowan,  66 
Ga.  722.  There  are  cases  holding  that  a 
creditor  who  accepts  goods  from  a  fraudulent 
vendee  will  be  protected,  though  the  goods 
were  taken  in  payment  of  a  pre-existing 
debt;  this  term  being  apparently  used  to  in- 
dicate a  debt  contracted  before  the  fraudu- 
lent sale.  See,  for  example,  Shufeldt  v. 
Pease,  16  Wis.  659,  and  cases  dted;  Lee  v. 
Kimball,  45  Me.  172;  Butters  v.  Haughwout 
(111.)  89  Am.  Dea  401.  These  decisions  are, 
however,  contrary  to  many  of  the  decisions 
of  this  court,  and  are  opposed  to  theg^reat 
weight  of  authority.  Where  a  sale  is  agreed 
upon,  and  it  is  the  Intention  of  the  parties 
that  title  shall  pass  under  the  sale,  and  pos- 
session of  the  goods  is  delivered  to  the  ven- 
dee, he  Is  the  owner  of  the  goods,  notwith- 
standing the  sale  may  have  been  brought 
about  by  the  perpetration  of  a  fraud.  In 
such'  a  case  the  fraud  does  not  render  the 
sale  void,  but  only  voidable  at  the  instance 
of  the  vendor.  2  Mechem,  Sales,  |  90S;  Kerr, 
Fraud  &  Mistake,  p.  328;  Henderson  v. 
Glbbs  (Kan.)  IS  Pac.  929;  Civ.  Code  1895, 
8  3532,  which  provides  that  frand  "avoids 
the  sale"  manifestly  means  renders  it  voida- 
ble at  the  election  of  the  vendor.  It  certain- 
ly does  not  mean  to  deprive  him  of  the  right 
to  afSrm  or  ratify  the  contract  if  he  so  de- 
sires. The  rule  would  be  otherwise,  how- 
ever, if  the  parties  did  not  Intend  that  title 
should  pass,  but  the  purpose  was  merely  to 
deliver  possession  pending  negotiations  of 
sale.  Benj.  Sales  (Bennett's  7th  Ed.)  8  433. 
We  can  see  no  reason  why  one  who  extends 
credit  on  one  date  to  a  frandulent  vendee  on 
the  faith  of  bis  ownership  of  property,  with- 
out notice  of  the  fraud,  and  tiiia,  on  a  sub- 
sequent date,  and  also  without  notice,  takes 
a  mortgage  to  secure  this  debt,  should  not  be 
treated  as  standing  upon  the  same  footing  as 
one  who  extends  credit  without  notice  of  the 
fraud,  and  on  the  faith  of  the  vendee's  own- 
ership, and  immediately  takes  a  mortgage  to 
secure  the  debt.  The  distinction  between 
cases  like  the  present  and  those  where  the 
credit  was  extended  before  the  sale  is  ap- 
parent. In  the  latter  case  the  credit  cannot 
be  extended  on  the  faith  of  the  debtor's  own- 
ership of  the  property,  and  in  the  former  it 
can.  The  rule  which  would  exclude  an  ordi- 
nary creditor  extending  credit  on  the  faith  of 
the  debtor's  ownership,  under  the  strict 
definition  of  a  bona  fide  purchaser,  la  a  harsh 
one;  and  when  such  a  creditor  afterwards, 
and  before  he  discovers  the  fraud,  obtains  a 
lien  by  contract  to  secure  bis  debt,  he  is,  in 
our  opinion,  as  mnch  entitled  to  protection  as 
If  the  execution  of  the  instrument  creating 
the  lien  and  the  creation  of  the  debt  had 
been  contemporaneous.    If  he  acts  to  bis  In- 
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Jury  In  extending  credit  In  good  faith  on  the 
vendee's  posseeslon  of,  and  apparent  Inde- 
feasible title  to,  the  goods,  he  ought  to  be 
protected.  If  he  suhseqaently,  and  In  good 
faith  and  without  notice,  takes  a  security 
which  would  bring  blm  within  the  class  de- 
nominated "bona  fide  purchasers."  On  the 
general  subject  as  to  who  Is  a  purchaser,  see 
Benj.  Sales  (Ed.  supra)  p.  477. 

The  conclusions  stated  in  the  original 
opinion,  upon  which  a  rehearing  Is  asked, 
still  seem  to  us,  upon  further  Investigation, 
to  be  sound,  and  no  sufficient  reason  has 
been  given  why  a  reargument  of  the  case 
should  be  had.    Application  denied. 


(132  N.  C.  100) 

STATE  T.  MEHAFFET. 

(Supreme  Court  of  North  Carolina.    May  12, 

1903.) 

RAPE— INSTRtTCTIONS— EVIDENCB!— SUPPI- 
CISNCY— i»B!NDKNCY  OF  CIVIL  ACTION. 

1.  On  a  prosecution  for  assanlt  with  intent 
to  rape  it  was  not  error  to  refuse  to  charge 
that  rape  is  a  moat  detestable  crime,  and  that 
the  beinonsness  of  the  offense  may  transport 
the  jury,  and  even  the  judge,  with  go  much  in- 
dignation that  they  may  be  overhastily  carried 
on  to  a  conviction  on  insuflScient  evidence;  the 
court  having  properly  cautioned  the  jury 
thronghont  the  charge,  and  concluded  by  stat- 


inf  that  the  jury  should  review  the  evidence 
nly,       -      •-  -   - 

2.  On  a  prosecution  for  aasault  with  intent  to 


and  without  prejudice  or  bias. 


rape,  the  question  whether  defendant  intended 
to  have  intercourse  by  force  was  for  the  jury 
where  there  was  any  evidence  thereof. 

3.  If  at  any  time  during  any  assault  by  a  man 
on  a  female  be  has  an  intent  to  ravish  her, 
he  is  guilty  of  an  assault  with  intent  to  rape, 
irrespective  of  wliat  causes  him  to  abandon  nis 
purpose. 

4.  A  criminal  appeal  will  not  be  continued 
In  the  Supreme  Court  because  of  the  fact  that 
a  civil  action  is  pending. 

Donglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Cata'^ba  Coun- 
ty; Long,  Judge. 

J.  T.  MehafTey  was  convicted  of  assault 
with  Intent  to  rape,  and  he  appeala  Af- 
firmed. 

L.  L.  Wltherspoon  and  W.  B.  Galtber,  for 
appellant  W.  C.  Feimster  and  the  Attorney 
General,  for  the  State. 

CLARE,  0.  3.  Indictment  for  assault  with 
Intent  to'  commit  rape.  There  are  five  excep- 
tions, three  of  which  are  to  the  refusal  to 
charge  as  prayed,  and  the  other  two  are  to 
the  charge.  The  court  gave  the  following  in- 
structions at  the  request  of  the  defendant: 
"(1)  That,  In  order  to  convict  for  an  assault 
with  Intent  to  commit  rape,  the  jury  must 
be  satisfied,  not  only  that  the  prisoner  intend- 
ed to  gratify  his  passions  on  the  prosecutrix, 
but  that  he  intended  to  do  so  at  all  events, 
and  notwithstanding  any  resistance  on  her 
part.  (2)  It  Is  not  proof  of  guilt  merely  that 
the  facts  are  consistent  with  guilt.  They 
must  be  Inconsistent  with  Innocence.  It  Is 
neither  charity  nor  common  sense  nor  law  to 


Infer  the  worst  Intent  which  the  facts  will 
admit  of.  The  reverse  is  the  rule  of  justice 
and  law.  If  the  facts  will  reasonably  admit 
the  Inference  of  an  attempt,  which,  though 
Immoral,  is  not  criminal,  we  are  bound  to  in- 
fer that  Intent  (3)  A  conviction  of  an  as- 
sault with  Intent  to  commit  rape  by  force 
is  not  warranted  by  proof  that  the  defendant, 
against  the  will  of  the  female  upon  whom 
the  crime  Is  charged  to  have  been  commit- 
ted, indecently  fondled  her  with  Intent  to  In- 
duce her  thereby  to  submit  to  hlsembrate. 
It  must  appear  that  his  Intent  was  to  accom- 
plish his  purpose  by  force,  and  against  her 
will,  and  at  all  events,  notwithstanding  any 
resistance  on  her  part"  The  defendant  fur- 
ther requested  the  following  instruction: 
"(4)  The  crime  which  Is  charged  in  the  bill 
that  the  defendant  intended  to  commit  is  a 
most  detestable  crime.  The  beinoucness  of 
the  offense  may  transport  the  jury,  and  even 
the  judge,  with  so  much  indignation  that  they 
may  be  overhastily  carried  on  to  a  convic- 
tion on  lnsufi[iclent  evidence.  BIk.  Com.  216." 
The  defendant  excepts  to  the  court  not  us- 
ing this  exact  phraseology,  but  the  above  was 
not  laid  down  by  Mr.  Justice  Blackstone  as 
substantive  law,  nor  as  a  consecrated  formula 
for  Instructions  to  the  jury.  All  that  the  de- 
fendant was  entitled  to  was  proper  caution, 
which  appears  fully  throughout  the  charge 
and  in  the  above  prayers  that  were  given; 
and  besides,  bis  honor  In  conclusion  cautioned 
the  jury:  'It  Is  your  duty,  gentlemen  of  the 
Jury,  to  review  this  evidence  without  bias 
or  prejudice,  calmly  and  deliberately,  and  en- 
deavor to  ascertain  the  truth.  If  there  has 
been  anything  said  by  counsel  in  the  heat 
of  debate  and  in  the  ardor  of  argument  cal- 
culated to  prejudice  the  cause  of  the  state 
or  the  cause  of  the  defendant,  it  is  your  duty 
to  dismiss  that  part  of  the  argument  and 
consider  only  such  argument  as  assists  you 
to  determine  what  the  facts  are  In  this  case, 
and  the  law  as  given  to  you  by  the  court;" 
and  much  more  to  same  effect.  The  judge  Is 
not  required  to  give  an  instruction  in  the 
very  words  asked.  State  v.  Hicks,  130  N. 
0.  705,  41  S.  B.  803,  and  cases  there  cited. 

The  fifth  prayer  for  Instruction  was:  "Con- 
sidering the  evidence  asked  by  the  state  In 
this  case.  It  is  not  sufficient  to  authorize  the 
Jury  in  rendering  a  verdict  of  guilty  of  an  as- 
sault with  Intent  to  commit  rape  as  charged 
In  the  bill  of  Indictment"  This  was  properly 
refused.  The  Intent  is  necessarily  an  infer- 
ence to  be  drawn  from  the  defendant's  acts, 
and  it  must  be  drawn  by  the  Jury,  and  not 
by  the  judge,  when  there  is  any  evidence. 
The  prosecutrix,  a  young  girl  barely  14  years 
of  age,  was  an  employe  of  the  defendant  a 
mature  man  of  64,  who  employed  attention, 
gifts  of  money,  and  association  with  her, 
which  the  evidence  tended  to  show  was  with 
a  design  to  have  carnal  intercourse  with  her. 
The  evidence  also  tended  to  show  that  fail- 
ing to  seduce  her  by  these  means,  he  sought 
a  retired  place  and  opportunity  to  gratify  his 
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passions  at  all  events,  wbere  ber  outcries 
tvere  beard  only  by  her  younger  Edster,  who 
bad  been  working  with  ber  In  the  field;  that 
she  was  a  girl  of  good  cbanicter,  and  made 
DO  assignation  with  him;  that  he  sent  ber 
to  the  cotton  house  to  empty  some  baskets; 
that  he  went  In  behind  her,  closed  the  door, 
and  when  she  started  out  he  jerked  ber  down, 
put  bis  band  on  her  private  parts,  also  caught 
her  In  his  arms,  and  felt  her  breasts.  He 
then  put  bis  hands  where  bis  pants  unbut- 
toned. She  screaming,  and  crying  and  trying 
to  get  loose.  Her  little  sister,  who  was  the 
only  person  near  by,  testifies  that  she  beard 
the  outcries.  The  prosecutrix  says  she  was 
screaming  as  loud  as  she  could,  crying  and 
trying  to  get  away:  that  the  defendant  got 
his  finger  Inserted  in  ber  person  twice;  that 
finally  for  a  few  minutes,  the  defendant  de- 
sisted, and  she  docs  not  know  why,  unless 
because  she  was  crying  and  screaming  so 
loud.  Whether  he  desisted  for  tbat  reason, 
or  because  at  bis  age  he  could  not  accomplish 
his  purpose  after  so  vigorous  an  opposition, 
or  because  be  was  physically  unable  to  over- 
come ber  opposition,  or  because  be  did  not 
intend  to  have  Intercourse  with  her  by  force, 
was  a  matter  for  the  jury  alone,  and  was 
properly  left  to  them  In  connection  with  all 
the  other  evidence  In  the  case.  State  t. 
Matthews,  80  N.  0.  417;  State  v.  Home,  92 
N.  O.  805,  53  Am.  Rep.  442;  State  v.  Kiger, 
115  N.  O.  746,  20  8.  B.  456;  State  v.  Finger, 
131  N.  C.  781.  42  S.  E.  820.  It  U  true  he 
desisted— tbat  Is  to  say,  he  did  not  succeed 
In  having  sexual  intercourse  with  the  girl. 
If  be  had,  he  would  have  been  on  trial  for  the 
capital  felony,  and  not  for  the  intent  But 
bis  failure  is  not 'conclusive  of  the  absence 
of  Intent,  so  that  the  court  should  have  char- 
ged the  Jury,  as  prayed,  tbat  he  did  not  have 
snob  intent  If  his  purpose  was  only  seduc- 
tion, why  did  he  persist  in  using  force  after 
her  tears  and  outcries  and  struggles  bad 
showed  tbat  she  would  not  consent  If  he  at 
any  time  during  the  assault  (which  the  de- 
fendant admits)  bad  such  intent  he  was 
guilty,  no  matter  what  caused  him  to  aban- 
don his  purpose.  There  was  other  evidence — 
as  the  attempt  of  the  defendant  afterwards 
to  buy  the  silence  of  the  prosecutri3(,  and  bis 
admission  of  illicit  intercourse  with  another 
girl.  His  Intent  could  only  be  found  by  a 
jury,  and  the  three  instructions  above  set 
out  given  at  the  request  of  the  defendant, 
and  the  judge's  charge  also,  fully  Instructed 
them  as  to  what  the  nature  of  the  Intent 
must  have  been. 

The  defendant  also  excepted  to  the  charge 
because  the  judge  Instructed  the  jury:  "But 
if  you  find  there  was  no  assault  upon  the 
prosecutrix  with  Intent  to  ravish,  as  alleged, 
and  above  explained,  and  if  you  further  find 
that  he  never  committed  an  assault  upon  her 
amounting  to  a  simple  assault  as  above  ex- 
plained, then  your  verdict  should  be  'Not 
Guilty.'"  This  was  substantially  the  sixth 
prayer  asked  by  the  defendant  and  the  only 


real  objection  Is  that  it  was  too  favorable 
to  the  defendant  for  his  own  testimony  ad- 
mitted the  assault 

The  last  exception— that  "the  court  failed 
to  collate  the  evidence  and  bring  it  togetb- 
«  in  one  view  on  each  side,  with  such  re- 
marks and  illustrations  as  would  properly 
direct  the  attention  of  the  jury  to  each  mate- 
rial matter  In  Issue"— la  equally  without  mer- 
it The  charge  is  sent  up,  and  is  a  very  full, 
careful,  able,  and  just  presentation  of  the 
contentions  of  the  parties  and  of  the  law  ap- 
plicable to  each  phase  of  the  facts  as  the  Jury 
might  find  them  to  be. 

At  the  opening  of  the  case  In  this  court 
the  defendant  moved  for  a  continuance  on 
the  ground  that  a  dvU  action  was  pending, 
and  It  might  prejudice  the  verdict  in  tbat 
case  if  the  verdict  and  Judgment  in  this 
should  be  affirmed.  There  is  no  precedent  to 
justify  such  motion,  and  we  know  of  no  rea- 
soning which  would  have  justified  granting 
it  Should  an  appeal  in  a  criminal  case  be 
held- up  for  such  reason,  the  state  might  be 
prevented  several  years  from  enforcing  Jus- 
tice till  the  appeal  In  a  civil  case  should  get 
here.  Should  an  appeal  in  a  civil  case  also 
be  held  up  till  a  criminal  action  Is  disposed 
of?  If  both  cases  must  be  disposed  of  in 
this  court  at  the  same  term,  the  same  would 
be  true  In  the  court  below,  with  great  incon- 
venience to  the  administration  of  Justice, 
and  would  be  impracticable  also  for  the  fur- 
ther reason  that  in  many  counties  civil  and 
criminal  business  Is  tried  at  separate  terms, 
and  even  when  tried  at  the  same  term  one 
case  must  be  tried  before  the  othw.  The 
opinion  in  this  case,  so  far  as  it  refers  to  the 
facta,  cannot  be  evidence  In  the  trial  of  the 
civil  action,  and  the  fact  of  the  verdict  in 
this  case,  if  the  appeal  were  held  up  by  a 
continuance,  would  be,  if  It  gets  to  the  knowl- 
edge of  ttie  jury,  as  effective  as  our  affirma- 
tion on  appeal  that  the  Judge  committed  no 
error  of  law  in  the  trial,  which  is  the  only 
matter  before  us.  We  notice  the  matter,  as 
the  motion  is  a  novelty  in  this  court,  and  is 
without  merit  to  sustain  it 

Affirmed. 

MONTGOMERY,  J.  I  am  compelled  to 
concur  In  the  opinion  of  the  court  because  the 
trial  was  regularly  conducted,  and  no  fault 
can  be  found  with  any  of  the  rulings  of  bis 
honor.  But  I  feel  constrained  to  say  that 
the  evidence,  In  my  opinion,  did  not  Justify 
the  verdict 

DOUGLAS,  J.  (dissenting).  The  grossly 
indecent  nature  of  the  assault,  and  my  per- 
sonal feeling  towards  any  one  who  would  be- 
tray or  abuse  a  child,  make  me  hesitate  to 
dissent  from  the  opinion  of  the  court;  and 
yet  as  a  naked  question  of  law,  I  see  no 
evidence  that  the  defendant  Intended  to  rav- 
ish. Bad  as  the  facts  are,  they  are  all  con- 
sistent with  his  innocence  of  the  grave  crime 
with  which  he  is  charged.    From  the  state's 
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testimony  alone  it  seems  that  he  had  the 
girl  In  his  power,  and  that  he  desisted  with- 
out any  outside  interruption,  and  without  any 
actual  attempt  upon  her  person.  There  is  no 
evidence  that  his  clothing  was  unbuttoned, 
or  that  he  was  prepared  to  complete  the 
crime.  HIa  fondling  the  girl  would  itself 
tend  to  prove  that  his  piurpose  was  persua- 
sion. I  do  not  mean  to  say  that  he  was  Inno- 
cent of  all  crime.  He  was  clearly  guilty  of 
an  aggravated  assault,  and  should  he  punish- 
ed accordingly;  but  he  should  not  be  sub- 
jected to  the  terrible  consequences  of  so 
heinous  a  crime  as  that  of  which  he  has  been 
convicted  without  competed  evidence  of  his 
guilt.  Seven  years  In  the  penitentiary  to  one 
of  his  age  may  be  a  life  sentence,  and.  In  any 
event,  a  conviction  of  an  attempt  to  commit 
what  is  generally  regarded  as  the  highest 
crime  known  to  the  law  fixes  upon  him  the 
lifelong  brand  of  infamy.  Nor  will  be  be 
the  only  sufferer,  as  even  the  innocent  of  kin- 
dred blood  will  share  in  his  shame.  In  our 
detestation  of  the  crime  we  should  not  lose 
Bight  of  the  fearful  Injilistlce  that  would  re- 
sult from  an  onjost  conviction. 


(132  N.  C.  SfS)  • 

HcBNTIRB  V.  LEVI  COTTON  MILLS  CO. 

(Supreme  Court  of  North  Carolina.     May  12, 

1903.) 

BVIDBNCS-SECIiARATIONS  07  AOENT. 
1.  In  an  action  by  the  employs  of  a  corpora- 
tion to  recover  for  services  rendered,  neither 
the  president  nor  superintendent  can,  after  an- 
rwer  filed,  make  any  admission  or  declaration 
which  will  bind  the  company  in  reference  to 
the  canse  of  action;  such  admissions  of  an 
agent  being  receivable  against  his  principal  not 
as  admissions  or  declarations,  merely,  but  as 
part  of  the  res  gestw  accompanying  tlie  trans- 
action. 

Appeal  from  Superior  Court,  Rutherford 
County;   B.  B.  Jones,  Judge. 

Action  by  H.  A.  McBntire  against  the  Levi 
Cotton  Mills  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Eaves  &  Rucker,  for  appellant  McBrayer 
ft.  Justice,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff  brought 
this  action  in  the  court  of  a  Justice  of  the 
peace  to  recover  of  the  defendant  $8.35  for 
work  and  labor  done  In  the  defendant's  cot- 
ton mill.  Judgment  was  rendered  against 
the  defendant  for  the  amount  claimed  by  the 
plaintiff.  The  defendant's  defense  was  that, 
by  a  rule  of  the  company,  the  usual  and  cus- 
tomary pay  day  of  the  defendant  for  work 
In  the  factory  was  on  the  14th  of  April,  and, 
as  the  action  was  commenced  before  the  pay 
day  (1.  e.,  before  the  amount  was  due),  the 
plaintiff  could  not  recover.  On  the  appeal  of 
the  defendant,  tlfe  jury  answered  the  Issue: 
"le  the  defendant  Indebted  to  the  plaintiff, 
and.  If  80,  in  what  amount?  Yes;  $8.35." 
In  ibe  superior  court  a  witness  (Wood)  testl- 

f  I.  8m  BTldMiMb  vol.  W,  Cent.  Dig.  i  na. 


fled  that  he  heard  M.  Levi,  president  of  the 
cotton  mills,  and  R.  H.  Smith,  the  superin- 
tendent, testify  In  the  justice's  court  Wood 
was  then  permitted  to  testify,  oyer  the  de- 
fendant's objection,  that  he  heard  Smith  say, 
In  the  trial  before  the  Justice,  that  he  (Smith) 
had  discharged  the  plaintiff  from  sanrlce  at 
the  mill;  that  Levi,  In  the  justice's  courti  did 
not  deny  owing  the  amount  sued  for,  but 
claimed  that  the  amount  was  not  due  until 
the  14th  of  ApriL  The  evidence  of  Wood 
was  not  competent  When  the  defendant 
company  filed  Its  answer  to  the  claim  of  the 
plaintiff,  the  power  of  the  president  or  au- 
pcrintendent  to  make  any  further  admission 
or  declaration  which  -could  bind  the  company 
tn  reference  to  the  cause  of  action  had 
passed.  The  admissions  or  declarations  of 
the  agent  are  received  in  evidence  against 
the  principal  not  as  admissions  or  declara- 
tlona,  merely,  but  as  parts  of  the  res  gestae; 
hence  only  such  as  acconjpany  the  transac- 
tion In  which  the  agent  acted  can  be  proved. 
What  the  agent  said  at  a  subsequent  time  is 
Inadmissible.  Rice  on  Evidence,  446.  What- 
ever, therefore,  the  agent  does.  In  the  lawful 
prosecution  of  that  business,  Is  the  act  of 
the  principal  whom  he  represents.  And 
(Story)  "where  the  acts  of  the  agent  will 
bind  the  principal,  then  his  representations, 
declarations,  and  admissions  respecting  the 
subject-matter  will  also  bind  him,  if  made  at 
the  same  time,  and  constituting,  part  of  the 
res  gestse."  Oreenleaf  on  Ev.  1 184c;  Branch 
V.  R.  Co.,  88  N.  C.  573;  Craven  v.  Russell, 
118  N.  C.  564,  24  S.  E.  361.  It  makes  no 
difference  that  the  agents,  Levi  and  Smith, 
were  oflScers  of  a  corporation.  The  same 
rule  applies.  Smith  v.  R.  Co.,  68  N.  O.  108; 
Rumbough  v.  Imp.  Co.,  112  N.  O.  7S1,  17  8. 
E.  536,  34  Am.  St  Rep.  62& 
New  trial. 


(132  N.  C.  6$5) 

HARRILL  V.  SOUTH  CAROLINA  ft 

GEORGIA  EXTENSION  RY. 

CO.  OF  N.  C. 

(Supreme  Court  of  North  Carolhia.    May  12, 
1903.) 

DBATH— TRANSITORY  ACTION— ACTION  IN  AN- 
OTHER STATE— ADMINISTRATOR— APPOINT- 
UBNT— EVIDBNCE— RKS    OBSTiB. 

1.  Where  the  statutes  of  South  Carolina, 
where  plaintiff's  intestate  was  killed  by  rea- 
son of  defendant's  alleged  negligence,  author- 
izing a  recovery  for  death,  are  substantially 
the  same  as  the  statutes  of  North  Carolina 
on  such  subject,  and  do  not  require  that  the 
action  shall  be  brought  by  an  administrator  ap- 
pointed in  South  Carolina,  the  action,  being 
transitory,  may  be  properly  brought  by  an  ad- 
ministrator appointed  in  North  Carolina  in  the 
courts  of  that  state. 

2.  Defendant's  section  master  flagged  intes- 
tate's engine  as  it  approached  a  bridge  which 
the  section  master  deemed  unsafe  by  reason 
of  a  flood  then  existing.  Intestate  and  others 
examined  the  bridge,  after  which  he  attempted 
to  cross,  and  when  the  engine  had  crossed  that 
part   of  the  bridge  over  the  water  and  had 
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struck  the  trestle  orer  the  gronnd  one  of  die 
bystanders  exclaimed,  "Jake  is  safe."  Instant- 
ly thereafter  the  trestle  give  way,  and  the  en- 
gine and  tender  were  pulled  back  into  the  wa- 
ter, kilUng  intestate.  The  bystander  testified 
that  he  made  each  exclamation  because  he 
thoaght  intestate  bad  the  engine  on  solid 
ground.  Held,  that  such  exclamation  was  ad- 
missible as  res  gestie  to  show  the  daugerons 
condition  of  the  bridge  and  the  effect  intes- 
tate's effort  to  cross  had  on  the  bystanders. 

Appeal  from  Superior  Oourt, '  Rutherford 
County;  Winston,  Judge. 

Action  by  R.  M.  Harrlll,  as  administrator 
of  Jake  Metcalf,  deceased,  against  the  South 
Carolina  &  Georgia  Extension  Railway  Com- 
pany of  Korth  Carolina:  From  a  judgment 
In  faTor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

P.  J.  Sinclair,  G.  W.  8.  Hart,  N.  W.  Har- 
din, and  W.  A.  Henderson,  for  appellant 
Justice  &  Pleas  and  McBrayer  ft  Justice,  for 
appellee. 

MONTOOMERT,  J.  This  action  was 
brought  by  the  plaintiff  to  recover  damages 
of  the  defendant,  a  domestic  corporation  of 
North  Carolina,  on  account  of  the  death  of  his 
Intestate,  Jake  Metcalf,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant 
The  intestate  was  a  resident  of  South  Caro- 
lina, and  was  killed  In  that  state,  while  en- 
gaged in  trying  to  drive  an  engine  and  cars 
over  the  railroad  bridge  and  trestle  at  Buffalo 
creek.  The  bridge  and  trestle  were  on  the 
line  of  the  railroad  of  the  South  Carolina  & 
Georgia  Extension  Railway  Company  of 
South  Carolina,  a  domestic  corporation  of 
that  state.  The  allegation  of  the  plaintiff  In 
his  complaint  is  that  the  intestate  at  the 
time  of  his  death  was  in  the  service  of  the 
defendant  and  was  running  a  train  of  cars 
and  engine  from  Blacksburg,  in  South  Caro- 
lina, to  Marion,  in  North  Carolina.  The 
plaintiff  was  qualified  as  administrator  of  the 
intestate  in  Rutherford  county,  N.  C 

The  first  question  we  are  called  upon  to 
decide  is  whether  or  not  the  plaintiff  can 
maintain  his  action  In  this  state.  The  stat- 
ute laws  of  South  Carolina,  following  the 
text  of  what  is  known  as  "Lord  Campbell's 
Act,"  give  the  right  of  action  to  an  adminis- 
trator In  cases  where  death  has  ensued  upon 
injury  caused  by  the  wrongful  act  neglect 
or  default  of  another,  and  the  act,  neglect, 
or  default  Is  such  as  would,  If  death  had 
not  ensued,  have  entitled  the  party  to  main- 
tain an  action  and  recover  damages  in  re- 
spect thereof.  Those  statutes  are  substan- 
tially like  the  statutes  of  North  Carolina  on 
that  subject  and  the  method  of  distribution 
of  recoveries  Is  the  same  in  both  states. 
The  contention  of  the  counsel  of  the  defend- 
ant is  that  as  the  right  of  action  arose  in 
South  Carolina,  where  the  death  occurred, 
that  right  was  an  asset  in  the  state  of  South 
Carolina,  and  it  could  be  controlled  and  recov- 
ered only  by  an  administrator  appointed  in 
Sotitb  Carolina;   and  it  was  argued  by  the 


counsel  that  this  court  should  adopt  that  con- 
struction of  the  South  Carolina  statutes  for 
the  reason  that  the  Supreme  Court  of  South 
Carolina  had  made  a  decision  to  that  effect 
in  the  case  of  In  re  Estate  of  Mayo,  60  S.  O. 
401,  38  a  E.  634,  64  L.  R.  A.  660.  If  such 
had  been  the  construction  of  the  South  Caro- 
lina statute,  we  would  feel  bound  to  follow 
that  construction  in  the  present  case;  but 
upon  a  careful  reading  of  that  case  we  can- 
not agree  with  the  counsel  as  to  their  Inter- 
pretation of  the  same.  Unembarrassed,  then, 
as  we  think,  by  any  decision  of  the  court  of 
South  Carolina  on  the  e:^ct  point  we  are 
free  to  give  the  statute  such  construction 
as  we  think  may  be  reasonable  and  Jnst  for 
all  concerned,  and  at  the  same  time  con- 
sonant with  the  meaning  and  intention  of  the 
lawmaking  power. 

The  South  Carolina  statutes  do  not  say 
that  In  such  cases  the  right  of  action  Is 
limited  to  a  personal  representative  appoint- 
ed in  that  state  and  amenable  to  its  Juris- 
diction. If  they  did,  we  would  be  controlled 
by  the  requirement  The  liablDty  of  the 
person  or  corporation  being  fixed  and  made 
absolute  where  death  arises  from  their  negli- 
gence, a  right  of  action  has  accrued,  and  It 
seems  to  us  that  that  liability  can  be  en- 
forced in  any  court  which  may  have  Juris- 
diction of  the  subject-matter  and  can  acquire 
Jurisdiction  of  the  offenders,  and  where  the 
laws  are  the  same  as  where  the  liability  oc- 
curred. The  action  certainly  is  in  the  nature 
of  trespass  to  the  person,  and  all  such  actions 
have  been  uniformly  held  to  be  transitory. 
In  North  Carolina,  as  we  have  seen,  our 
statute  law  is  substantially,  if  not  exactly, 
like  the  statutes  in  this  respect  in  South 
Carolina,  and  how  can  it  be  said  that  our 
courts  will  not  be  permitted  to  enforce  a 
liability,  purely  personal,  recognized  by  the 
laws  of  both  states,  and  not  required  by  the 
law  of  the  state  where  the  liability  was  fix- 
ed to  be  enforced  by  a  particular  person  In 
the  latter  state  only?  We  think  the  action 
was  properly  brought  In  this  stat&  Upon 
facts  similar  to  the  facts  in  this  case  there 
are  many  decisions  of  the  courts  confirming 
our  view  of  this  matter.  Leonard  v.  Nav. 
Co.,  84  N.  T.  48,  88  Am.  Rep.  491;  Wooden 
V.  W.  N.  T.  &  P.  B.  Co.,  13  L.  R.  A.  458; 
Dennick  v.  Railroad,  108  U.  S.  11,  26  L.  Ed. 
439,  and  cases  there  cited;  Nelson  v.  C.  & 
O.  Railroad,  88  Va.  971,  14  S.  Bi  838,  15  L.  R. 
A.  583.  In  the  last-mentioned  case  the  plain- 
tiff was  killed  in  West  Virginia,  administra- 
tion was  granted  In  Virginia,  and  the  action 
was  brought  in  Virginia.  The  statutes  in 
both  states  were  copies,  substantially,  of 
Lord  Campbell's  Act  The  court  said  there: 
"The  plaintiff  in  this  action  Is  the  duly  ap- 
pointed administrator  of -the  deceased,  and 
is  therefore  entitled  to  sue,  for  the  statute 
of  West  Virginia  does  not  say  that  suit  shall 
be  brought  only  by  a  personal  representative 
appointed  there;  and,  as  the  rights  of  the  par- 
ties are  determined  by  the  statute  of  that 
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state,  a  recoyery  In  tills  action  would  be  to 
the  same  use  as  would  be  a  recovery  In 
West  Virginia.  It  would  seem,  therefore,  to 
follow  that  a  recovery  In  this  action  would 
be  a  complete  bar  to  another  action,  here 
or  elsewhere,  for  the  same  wrong;  for  it 
Is  not  to  be  presumed  that  the  rule  of  comity 
upon  which  a  statute  of  one  state  Is  enforced 
In  another  would  be  so  far  disregarded  by  the 
courts  of  the  former  state  as  not  to  give 
free  force  and  effect  to  the  proceedings  in 
the  latter  state  wherein  a  recovery  Is  made." 

There  is  a  question  of  evidence  involved  In 
the  appeal  which  presents  error  so  clear  and 
so  serious  that  a  new  trial  would  have  to  be 
ordered  If  there  was  no  other  error  In  the 
record.  The  whole  evidence  tended  to  show 
that  at  the  time  the  intestate  lost  his  life 
there  was  a  great  flood  in  the  creek.  The 
section  master  flagged  down  the  train  as  it 
approached  the  trestle,  and  the  section  mas- 
ter, the  conductor,  the  intestate,  the  train 
bands,  and  neighboring  people  went  out  on 
the  bridge  and  trestle  to  make  an  examina- 
tion. The  section  master  testified  that  he 
advised  the  intestate  not  to  attempt  to  cross, 
for  the  waters  were  higher  than  ever  before 
known;  the  bridge  was  already  out  of  line, 
and  had  subsided  in  places,  and  the  whole 
Burroimdings  were  dangerous.  He  said  fur- 
ther, and  so  did  the  conductor,  that  the  In-, 
testate  went  to  his  engine,  and  without  tig- 
nal  from  the  conductor  moved  the  engine  for- 
ward over  the  bridge.  The  evidence  then' 
was  that  moving  very  slowly  (the  train 
hands  havings  gotten  off  the  cars  and  walked 
on  over  the  bridge)  the  engine  iiad  crossed 
over  that  part  of  the  bridge  over  the  water 
and  had  struck  the  trestle  on  the  ground, 
when  one  of  the  bystanders  (Jones)  and  oth- 
ers exclaimed,  "Jake  Is  safe."  The  trestle  in- 
stantly gave  way,  and  the  engine  and  ten- 
der were  pulled  back  and  fell  Into  the  water. 
Jones  testified  that:  "Just  before  the  engine 
went  down,  I  said  that  'Jake  was  safe,'  be- 
cause I  thought  he  had  her  on  the  main  land. 
I  thought  he  was  on  solid  ground.  I  looked 
carefully  on  the  movement  across  the  trestle, 
because  I  did  not  know  what  was  going  to 
happen.  I  could  not  tell  what  was  going  to 
happen.  The  track  was  not  In  good  shape." 
That  exclamation  "Jake  Is  safe"  was  compe- 
tent evidence  going  to  show  the  dangerous 
condition  of  the  bridge,  and  the  peril  of 
crossing,  and  the  effect  the  effort  to  cross 
had  on  the  bystanders.  Especially  so  as  one 
of  the  witnesses  said  that  the  bridge  and 
trestle  were  not,  apparently,  seriously  out  of 
order.  The  evidence  was  clearly  a  part  of 
the  res  gestse  under  the  rule  tn  its  strictest 
constmctloD.  His  honor  admitted  it  as  evi- 
dence, but  in  his  charge  he  instructed  the 
Jary  not  to  consider  It  as  evidence. 

We  might  content  ourselves  with  what  has 
been  written,  for  a  new  trial  must  be  had 
for  the  reasons  assigned,  but  it  is  well  to 
add  that  we  read  no  evidence  more  than  a 
scintilla  to  the  effect  that  the  defendant  was 


employed  at  the  time  of  his  death  by  the 
defendant  company.  And  we  might  as  w«ll 
add  that  on  the  plaintifTs  own  evidence  it 
was  not  certain  that  his  death  was  not  caus- 
ed proximately  by  his  own  negligence,  but 
we  will  leave  that  matter  open. 
New  tilaL 

DOUGLAS.  J,.  concurs  In  resnlt 


(1S2  N.  C.  604) 

GBOSS  et  aL  T.  SMITH  et  aL 

(Supreme  Court  of  North  Carolina.     May  12, 

1903.) 

OIFTS— PERSONAL   PROPERTY— DBLIVERT-EV  - 

IDBNCS— DECLARATIONS  OP  DECEDENT 

—QUESTION  FOR  JURY. 

1.  In  an  action  to  recover  a  cow,  alleged  tt 
have  been  given  to  plaiutiff  by  her  father  dui- 
ing  his  lifetime,  from  a  purchaser  from  the  fa 
ther's  administrator,  declarations  of  the  fathef 
that  the  cow  belonged  to  plaintiff,  that  he  had 
given  it  to  her,  and  that  he  could  not  sell  it, 
were  competent  to  show  a  delivery  of  the  cow 
to  plaintiff  by  showing  a  completed  gift  prior 
to  the  making  of  such  declarations. 

2.  Plaintiff  claimed  that  while  she  was  auder 
age,  living  with  her  father,  he  gave  her  the  cow 
sued  for,  which  was  thereafter  kept  in  the  fa- 
ther's pasture.    On  several  occasions  the  father 

Eointea  out  the  cow,  and  said  that  he  had  given 
er  to  plaintiff;  that  the  cow  did  not  belong  to 
him,  and  that  he  had  given  each  of  his  chil- 
dren a  cow.  After  the  father's  death,  the  cow 
remained  on  deceased's  farm  in  the  possession 
of  plaintiff's  husband,  and  there  was  evidence 
that  decedent's  administrator,  before  selling 
the  cow  to  bis  codefendant,  admitted  that  she  be- 
longed to  plaintiff.  Held,  that  whether '  there 
had  been  a  snfflcient  delivery  of  the  cow  to 
plaintiff  to  constitute  a  valid  gift  in  her  father's 
lifetime  was  a  question  for  the  jury. 

Appeal  from  Superior  Court,  Rutherford 
County;  Winston,  Judge. 

Action  by  Nannie  Gross  and  others  against 
John  Smith  and  others.  From  a  Judgement 
in  favor  of  plaintiffs,  defendants  appeal  Af- 
firmed. 

The  plaintiffs  brought  this  action  for  the 
recovery  of  a  cow,  which  they  allege  to  be 
in  the  possession  of  the  defendant  Smith.  It 
appears  that  the  cow  was  sold  by  the  de- 
fendant W.  P.  Snider,  as  .administrator  of 
J.  B.  Snider,  and  bought  by  John  Smith,  his 
codefendant  The  feme  plaintiff  claims  own- 
ership of  the  cow  by  virtue  of  a  parol  gift 
from  her  father.  In  order  to  establish  her 
title  to  the  cow,  she  Introduced  evidence 
tending  to  prove  that  her  father  had  fre- 
quently stated  that  the  cow  was  not  bis,  but 
belonged  to  her,  and  that  he  had  given  It 
to  her;  and  when  the  father  was  asked  to 
sell  it  to  other  persons  he  always  replied  that 
be  could  not  do  so,  as  It  was  not  his  cow, 
but  belonged  to  his  daughter,  Nannie.  The 
feme  plaintiff  was  under  age,  and  lived  with 
her  father,  and  the  cow  was  kept  in  her 
father's  pasture  during  his  lifetime.  On  sev- 
eral occasions,  while  the  cow  was  In  the 
pasture,  he  pointed  her  out,  and  said  that 
he  bad  given  her  to  the  feme  plaintiff,  and 
that  It  was  not  bis  cow.    He  further  stated 
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that  be  had  c^ven  each  of  bis  cblldren  a 
cow,  and  that  this  cow  was  tbe  one  be  bad 
given  to  the  feme  plaintiff.  After  the  death 
of  J.  B.  Snider,  the  cow  remained  on  bis 
place,  but  In  tbe  possession  of  the  feme  plain- 
tiff's husband.  There  was  also  evidence  tend- 
ing to  show  that  the  defendant  W.  F.  Snider, 
■  administrator  of  J.  B.  Snider,  before  the  sale 
to  his  codefendant,  bad  admitted  that  the 
cow  belonged  to  the  feme  plaintiff,  and  L.  H. 
Gross,  the  husband  of  the  feme  plaintiff,  tes- 
tified upon  bis  examination  that  the  feme 
plaintiff  claimed  the  cow  because  her  father 
bad  given  the  cow  to  her  when  she  was  un- 
der age  and  was  living  with  blm  as  a  mem- 
ber of  bis  family.  There  was  no  objection 
to  any  of  the  testimony.  The  defendants,  at 
the  close  of  the  testimony,  moved  to  dismiss 
tbe  complaint,  or  for  Judgment  as  in  case  of 
nonsuit  under  tbe  statute.  The  motion  was 
overruled,  and  the  defendants  excepted.  No 
testimony  was  Introduced  by  the  defendants. 
The  court  charged  the  Jury  in  substance  as 
follows:  "That,  to  constitute  a  gift  of  i>er- 
flonal  property,  there  must  be  a  change  of 
possession.  If  tbe  plaintiff's  father  pointed 
out  tbe  cow,  and  said  to  her,  "That  is  your 
cow;  I  give  it  to  you,'  and  then  retained 
possession  of  tbe  cow.  It  was  not  a  gift,  and 
the  plaintiff  cannot  recover.  In  order  to  con- 
stitute a  valid  parol  gift  of  tbe  cow,  the 
jury  must  find  that  the  father  parted  with 
tbe  possession  and  control  of  the  cow,  and 
let  the  possession  and  control  pass  to  the 
feme  plaintiff.  lf_  the  plaintiff  never  had 
possession  before  tde  death  of  her  father,  no 
subsequent  possession  would  complete  the 
gift;  but  the  gift,  to  be  effectual,  must  have 
been  absolute  when  made,  and  must  have 
been  accompanied  by  a  transfer  of  posses- 
sion, the  delivery. being  the  essential  element 
of  the  gift"  Tbe  court  further  charged  the 
jury  that  tbe  burden  was  upon  the  plaintiff 
to  satisfy  tbem  of  tbe  delivery,  which  was 
required  to  make  a  valid  gift.  The  Jury 
rendered  a  verdict  In  favor  of  the  plaintiff, 
and  judgment  was  entered  accordingly.  The 
only  exception  Is  the  one  taken  to  tbe  re> 
fusal  of  tbe  court  to  dismiss  tbe  action. 

Eaves  &  Bncker,  for  appellants.  McBray- 
er  &  Justice,  for  appellees. 

WALKBB,  J.  (after  stating  the  case).  We 
think  there  was  evidence  sufficient  to  be  sub- 
mitted to  tbe  jury  upon  the  question  of  the 
parol  grift  There  can  be  no  doubt  that  de- 
livery of  possession  Is  essential  to  constitute 
a  valid  gift  "The  necessity  of  delivery," 
says  Chancellor  Kent,  "has  been  maintained 
In  every  period  of  English  law."  2  Kent, 
Com.  438;  2  Blk.  441.  But  the  question  In 
this  case  Is  whether  there  was  a  delivery  In 
fact.  Tbe  declarations  or  admissions  of  tbe 
Intestate  and  tbe  other  testimony  are  not 
conclusive  upon  that  question,  but  the  jury 
mnst  find  the  fact  of  delivery  from  all  tbe 
evidence.    When  tbe  Intestate  said  that  be 


had  given  his  property  to  bis  daughter,  and 
that  it  belonged  to  her,  bis  declaration  In- 
cluded the  Idea  or  admission  that  be  bad  be- 
fore that  time  delivered  It  to  her,  for  the 
transfer  of  possession  was  essential  to  con- 
stitute tbe  gift.  This  court.  In  Tlddy  t. 
Graves,  127  N,  C.  602,  86  S.  B.  127,  held  that 
where.  In  order  to  vest  In  the  husband  an 
estate  by  tbe  curtesy,  it  was  necessary  to  be 
shown  that  the  marriage  took  place  prior  to 
the  date  of  tbe  adoption  of  the  Constitution 
In  1868,  an  admission  that  the  husband  was 
tenant  by  tbe  curtesy  was  equivalent  to  a 
statement  of  the  fact  that  tbe  marriage  bad 
occurred  prior  to  that  time.  All  courts  hold 
that  delivery  Is  necessary  to  the  validity  of 
the  gift,  but  tbe  fact  of  delivery  may  be 
found  by  tbe  jury  from  the  acts,  conduct, 
and  declarations  of  tbe  alleged  donor.  Just 
as  any  other  material  fact  may  be  found  In 
tbe  same  way  from  tbe  acts,  conduct,  and 
declarations  of  a  party  to  be  affected  there- 
by. What  Is  a  gift  is  a  question  of  law, 
but  whether  or  not  there  was  a  gift  In  any 
particular  case  is  a  question  for  the  con- 
sideration of  the  jury  upon  the  testimony. 
In  Rooney  v.  Minor,  56  Vt  527,  It  was  held 
that  tbe  admissions  of  an  Intestate  that  she 
bad  made  the  gift  did  not  prove  tbe  fact  In 
the  sense  that  It  was  conclusive,  but  that  It 
was  some  evidence,  to  be  weighed  by  tbe 
jury,  upon  the  question  of  delivery.  It  tend- 
ed to  show  the  fact,  though  It  was  not  suffi- 
cient in  law  to  constitute  a  gift  Inter  vivos 
unless  tbe  jury  should  find  therefrom  that 
there  had  been  a  delivery.  This  la  the  very 
point  in  our  case.  In  Sprouse  v.  Llttlejohn, 
22  S.  C.  358,  the  same  question  was  Involved, 
and  the  court  held  that,  while  a  gift  of  per- 
sonal property  Is  not  complete  without  de- 
livery, declarations  of  the  alleged  donor  to 
the  effect  that  he  had  given  the  property  was 
competent  evidence  from  which  the  jury 
might  determine  whether  tbe  gift  had  been 
made.  The  court  says:  "It  Is  true  that  de- 
livery must  be  proved,  but  this  Is  a  question 
of  fact  for  tbe  Jury;  and.  Inasmuch  as  there 
can  be  no  complete  and  legal  gift  without  de- 
livery, the  very  use  of  the  term  'give'  or  1 
have  given'  may  sometimes  be  Intended  to 
Include  the  delivery,  and  when  such  decla- 
rations have  been  used  by  the  donor,  and 
they  are  admitted  by  the  court  as  competent, 
we  think  It  ought  to  be  left  to  the  jury  to 
say  whether  the  gift  has  been  proved.  In- 
cluding the  delivery,  and  It  ought  not  to  be 
laid  down  as  a  rule  of  law  to  govern  the 
Jury  that  such  declarations  In  themselves  are 
Insufficient  to  prove  the  gift"  In  Davis  v. 
Boyd,  51  N.  O.  249,  231,  Ruffln,  0.  J.,  speak- 
ing for  the  court,  said  that  the  declarations 
of  tbe  plaintiff  that  be  bad  given  the  prop- 
erty to  the  defendant,  and  "had  made  him  a 
good  title,  as  he  thought,"  were  not  sufficient 
to  establish  such  a  gift.  But  a  careful  read- 
ing of  that  case  will  disclose  that  the  dis- 
tinguished chief  Justice  placed  the  decision 
upon  the  ground  that  It  appeared  In  tbe  case 
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affirmatlTely  that  there  had  not  been,  and 
could  not  have  been,  any  delivery,  and  he 
would  seem  to  Imply  that,  had  it  not  been 
for  tbla  fact,  the  declaratlona  would  have 
been  competent,  and.  If  the  Jury  believed 
them  to  be  true,  they  were  Bufflcient  In  law 
to  support  a  finding  that  there  had  been  a 
valid  gift  of  the  property  by  delivery  of  pos- 
aession.  We  conclude  that  in  this  case  the 
declarations  of  the  Tather  of  the  feme  plaln- 
tlft  that  he  made  a  gift  to  her  of  the  cow 
were  competent,  and  they  were  properly  sub- 
mitted to  the  Jury  for  their  consideration  In 
connection  with  the  other  evidence  bearing 
upon  the  question  of  delivery.  The  cases 
cited  by  the  learned  counsel  of  the  defendant 
can  be  distinguished  from  our  case.  If  they 
are  closely  examined.  It  will  be  found  that 
the  declarations  under  consideration  in  those 
cases  were  held  to  be  insnfiScient  in  them- 
selves to  establish  a  delivery.  We  are  of  the 
opinion  that  the  case  was  correctly  tried  in 
the  court  below,  and  the  verdict  and  judg- 
ment must  atand. 
No  error. 

(132  N.  o,  aoo) 

EOIITH  et  al.  v.  HUFFMAN  et  aL 

(Supreme  Court  of  North  Carolina.     May  12, 

1903.) 

JUDOMBNT— RES  JUDICATA-PROBATE  DKCREB 
—BAUt  OF  DBCBDBNT'S  LAND— COIr 
I<ATBRAL  ATTACK. 
1.  An  order  confirmiug  the  sale  in  probate 
court  of  a  decedent's  realty  recited  that  notice 
bad  been  Issued  to  all  defendants  to  show  cause 
«n  December  23d  why  the  sale  should  not  be 
confirmed,  except  to  two,  as  to  whom  notice 
was  issued  to  show  canse  on  the  2Gth;  that 
these  last  two  filed  an  answer,  and  that  the 
hearing  was  had  on  the  24th  by  consent:  that 
"from  the  report  of  administrators,  and  the 
answer  of  said  defendants  appearing  to  be  rea- 
sonable, and  no  sufflcient  cause  being  shown 
why  said  sale  should  not  be  confirmed,"  it  was 
ordered  confirmed.  Held,  that  the  defendants 
80  answeriog  could  not  collaterally  attack  the 
decree  of  confirma^tion. 

Appeal  from  Superior  Court,  Burke  County; 
Justice,  Judge. 

Action  by-  John  Smith  and  others  against 
Amos  Huffman  and  others:  Judgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

John  T.  Perkins,  for  appellants.  Avery  ft 
Brrln  and  A.  O.  Avery,  for  appellees. 

CONNOR,  J.  In  1878  David  Vanhom  and 
wife  executed  a  deed  for  the  land  sued  for 
in  tills  action  to  Nancy  Smith,  a  married  wo- 
man, mother  of  the  plaintiff.  Vanhom  died 
Intestate  in  1884.  In  1885  his  administrator 
filed  a  petition,  before  the  clerk  of  the  su- 
perior court  of  Burke  county,  against  the 
bein  at  law  of  David  Vanhom  (including 
Mrs.  Nancy  Smith),  to  sell  intestate's  lands 
to  pay  debts.  No  answer  was  filed  by  Mrs. 
Smitb.  An  order  of  sale  was  made,  and  the 
two  tracts  in  controversy  were  sold  to  Wil- 
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11am  Vanhom.  The  proceeding  was  In  all 
respects  regular,  except  that,  upon  the  com- 
ing In  of  the  report  of  sale,  notice  was  Issued 
to  the  defendants  in  said  proceeding  to  show 
cause  at  the  courthouse  In  Morganton  on  the 
23d  of  December,  1885,  why  the  sale  should 
not  be  confirmed.  Copies  of  this  notice  were 
served  on  Waits  Smith  and  wife,  Nancy 
Smith,  on  December  5,  1885.  In  response  to 
said  notice  the  said  Waits  and  Nancy  Smith, 
on  December  22,  1885,  filed  an  answer.  In 
which  they  alleged  that  as  to  lots  2  and  5, 
being  the  lots  lu  controversy  in  this  case, 
"David  Vanhom  did  not  die  seised  of  the 
said  two  tracts,  but  had  sold  the  same  to  the 
feme  respondents  for  valuable  consideration, 
by  deed  duly  probated  and  delivered,  and  now 
recorded,  long  before  his  death.  That  the 
feme  respondent,  by  virtue  of  said  deed,  is 
owner  in  fee  of  said  two  tracts  of  land."  On 
December  24th  an  order  was  made  in  the 
cause,  reciting  as  follows:  "This  cause  com- 
ing on  to  be  heard  this  day,  by  consent,  and 
it  appearing  that  the  administrators  of  Da- 
vid Vanhom  have  sold  the  first,  second, 
third,  fourth,  and  fifth  tracts  of  land  describ- 
ed in  the  petition.  In  manner  and  form  as 
follows,  to  wit:  •  •  •  And  it  further  ap- 
pearing that  notice  was  Issued  to  all  of  the 
defendants  except  Walts  Smith  and  wife, 
Nancy  Smith,  to  show  cause  on  the  23d  day 
of  December,  1885,  why  said  sale  should  not 
be  confirmed,  and  notice  having  Issued  to 
Walts  Smith  and  wife,  Nancy  Smith,  to 
show  cause  on  the  26th  day  of  December, 
1885,  why  said  sales  should  not  be  con- 
firmed, the  said  last-named  defendants  Iiav- 
ing  filed  an  answer  to  said  notice  and  said 
sales,  from  the  'report  of  administrators,'  and 
the  answer  of  said  defendants  appearing  to 
be  reasonable,  and  no  sufficient  cause  being 
shown  why  said  sales  should  not  be  con- 
firmed: It  Is  now,  on  motion  of  I.  T.  Avery, 
attorney  for  plaintiffs,  administrators,  or- 
dered, adjudged,  and  decreed  that  said  sales 
be  in  all  respects  confirmed."  The  order  fur- 
ther directed  the  administrators  to  execute 
deeds  to  the  purchasers.  This  canse  was 
heard  before  his  honor  Judge  Justice,  upoU'  a 
motion  to  restrain  the  defendants  from  cut- 
ting timber  on  the  said  tracts  of  land  in  con- 
troversy, on  the  20th  of  January,  1903.  His 
honor  made  the  following  order:  "I  find  from, 
proofs,  by  affidavit,  and  deed  offered  by 
plaintiff,  and  the  affidavits  and  copy  of  rec- 
ord and  deeds  offered  on  the  part  of  the  de- 
fendant, that  the  plaintiff  has  failed  to  show 
a  prima  fade  title  to  the  land  in  controversy, 
the  plaintiffs  being  estopped  by  the  record 
offered  by  defendant  to  claim  title  to  said 
land  against  the  defendants."  His  honor 
proceeds  to  refuse  the  motion  for  an  Injunc- 
tion, and  requires  the  defendants  to  execute 
a  twnd  conditioned  to  pay  plaintiffs  such 
damages  as  they  may  recover  In  this  action. 
The  plaintiff  appeals. 

We  are  of  the  opinion  that  his  honor's  ml- 
Ing  Is  correct    The  petition  alleges  that  Da- 
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vld  Vantaorn  died  setsed  of  tbe  land  In  con- 
troversy. Nancy  Smith  was  a  party  to  this 
petition,  and  filed  no  answer.  Judgment  was 
thereupon  rendered  directing  a  sale  of  the 
land.  This  Judgment  was  strictly  In  accord- 
ance with  the  allegations  of  the  complaint, 
and,  until  vacated.  Is  conclusive  upon  the 
parties  thereto  of  the  facts  alleged  In  the 
petition  and  found  to  be  true.  The  court 
could  not,  In  this  proceeding,  inquire  into  or 
make  any  order  affecting  the  integrity  of  the 
judgment.  Syme  v.  Trice,  96  N.  0.  243,  1  S. 
B.  480.  There  Is  certainly  no  irregularity  in 
the  record  anterior  to  the  final  decree  con- 
firming the  salfe  It  is  true  ttiat  the  decree 
recites  that  the  notice  issued  to  Nancy  Smitli 
was  returnable  on  the  26th  day  of  Decem- 
■  ber.  Her  answer  Is  filed  on  the  22d,  and  the 
order  made  on  the  24th  of  December,  1885, 
confirming  the  sale,  recites  tliat  It  was 
"heard  by  consent"  Tliis  recital  is  conclu- 
sive on  us  tliat  the  time  for  hearing  the  mo- 
tion for  confirmation  was  consented  to  by  all 
parties,  and,  although  it  Is  adjudged  that 
the  answer  of  Nancy  Smith  is  reasonable,  it 
is  expressly  adjudged  that,  "no  sufficient 
cause  being  shown  why  said  sale  should  not 
be  confirmed,"  the  order  of  confirmation  is 
made.  If  it  bad  been  Irregular  to  hear  the 
order  before  the  26th  of  December,  such  ir^ 
regularity  could  be  cured  by  the  consent  of 
the  parties,  and  the  recital  in  the  Judgment 
that  such  consent  had  been  given  Is  conclu- 
sive In  this  action.  Chambers  v.  Penland,  78 
N.  C.  .53.  It  will  be  observed  that  the  plain- 
tiff declares  upon  a  legal  title,  making  no  ref- 
erence to  the  proceeding  Instituted  by  the 
administrator  of  David  Vanhom,  for  any  Ir- 
regularity or  for  infirmity  In  that  record.  If 
she  desired  to  attack  the  record  for  fraud, 
she  could  have  specflcally  alleged  such  viti- 
ating facts,  and  asked  to  have  the  sale  and 
proceeding  set  aside.  This  she  has  failed  to 
do.  If  she  complains  of  irregularities  in  the 
proceedings,  she  can  only  take  advantage 
thereof  by  a  motion  in  the  cause.  These 
principles  have  been  so  thoroughly  settled 
by  numerous  decisions  of  this  court  that  it  is 
not  necessary  to  review  the  authorities. 
MottIs  v.  White,  96  N.  C.  91.  2  S.  B.  254, 
We  concur  with  his  honor  that  upon  the  rec- 
ord before  us  the  plaintiff  is  estopped  from 
asserting  titie  to  the  land  in  controversy. 
"A  purchaser  at  a  Judicial  sale  will  be  pro- 
tected if  the  sale  was  authorized  by  a  Judg- 
ment of  a  court  having  Jurisdiction  of  the 
subject-matter  and  the  person,  although  the 
Judgment  may  be  impeached  for  Irregular- 
ity." Dickens  t.  Long,  112  N.  C.  311,  17  S. 
E.  150. 

The  plaintiff  suggests  that  there  is  nothing 
In  the  record  to  identify  any  of  the  land 
therein  mentioned  as  the  tracts  sued  tor,  or 
to  have  put  Mrs.  Smith  on  notice  that  ber 
lands  were  sought  to  be  sold  in  that  proceed- 
ing. The  complaint  describes  the  land  In 
controversy,  and  the  defendant  expressly 
claims  title  to  the  same  land  in  the  proceed- 


ings referred  to.    His  honor  heard  the  case 
upon  this  assumption  that  these  were  the 
lands  In  controversy,  and  we  see  nothing  to 
suggest  the  contrary. 
Judgment  aflOrmed. 


(1S3  N.  C.  6U) 

PIPES  V.  NORTH  CARODINA  MICA 
MINERAL  &  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     May  12, 
1903.) 

STATUTB  OF  LIMITATIONS— FLBADINO— 

SUFFICIENCY. 

1.  Code,  {  138,  requires  the  defense  of  limi- 
tations to  be  set  up  by  answer.  Beld,  that 
an  averment  that  "for  a  further  defense  al- 
leges •  •  •  that  more  than  three  years 
have  elapsed  since  the  date  of  the  alleged  prom- 
ise before  this  action  was  brought"  was  suEB- 
dent  without  adding  that  defendant  therefore 
pleaded  the  statute  in  bar  of  the  action. 

Appeal  from  Saperlor  Court,  McDowell 
County;   Hoke,  Judge. 

Action  by  C.  S.  Pipes  against  the  North 
Carolina  Mica  Mineral  &  Lumber  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Atdrmed. 

Justice  &  Fless,  for  appellant  P.  3.  Sin- 
clair, for  appellee. 

CLARK,  C.  J.  The  only  exception  is  as  to 
the  sufficiency  of  the  plea  of  the  statute  of 
limitation,  wlilch  is  as  follows:  "And  for  a 
further  defense  alleges:  •  ♦  *  Third,  that 
more  than  three  years  have  elapsed  since  the 
date  of  the  alleged  promise  before  this  action 
was  brought  and  the  services  rendered  as 
alleged."  His  honor  properly  held  that  this 
was  sufficient  without  labeling  the  plea  by 
adding  thereto,  as  plaintiffs  contend  should 
have  been  done,  the  words,  "and  therefore 
plead  the  .statute  of  limitations  in  bar  to  this 
action."  The  plaintiffs  rely  upon  Pope  v. 
Andrews,  90  N.  C.  401,  Turner  v.  Shuffler, 
108  N.  C.  642,  13  S.  B.  243,  and  Lasslter  v. 
Roper,  114  N.  C.18,  18  8.  E.  946,  but  in 
those  cases  the  defendant  merely  pleaded 
"the  benefit  of  the  statute  of  limitations," 
omitting  the  facts  wliich  the  court  held  were 
the  essential  matter  to  be  pleaded.  Here  the 
defendants  pleaded  "as  a  further  defense 
that  three  years  bad  elapsed  since  the  date 
of  the  alleged  promise  and  before  this  action 
was  brought"  thus  pleading  the  essential 
matter  of  fact  and  leaving  out  the  allegation 
that  therefore  he  was  entiUed  to  the  benefit 
of  the  statute  of  limitations,  wliich  Was  a 
matter  of  law,  and  need  not  be  pleaded,  and 
which,  when  pleaded  alone,  without  allega- 
tion of  the  facts,  was  held  in  the  above  cases 
to  be  Insufflclent  to  set  up  the  defense. 
"Under  the  Code  it  is  the  facts,  and  not  the 
conclusions  of  law,  wtilch  should  be  set  out 
in  the  pleadings."  Crawford  v.  McLellan,  87 
N.  C.  169.  The  statute  of  limitations  must  be 
set  up  by  the  answer  (Code  1883,  {  138),  but 
this  has  been  sufficiently  done  by  pleading 
as  a  defense  the  facts  upon  which  the  stat- 
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ate  of  Umltatloiu  arlaes  aa  a  conclusion  of 
law. 
No  error. 


(132  N.  0.  «0S> 

McBRAYBR  ▼.  HATNES. 

(Snpreme  Court  of  North  Carolina.     If  ay  12, 

1903.) 

CHATTBL  MORTQAOBS-PRIORITIBS— PATUBNT 

OF  FIRST  MORTOAQB— BURDEN 

or  PROOF. 

1.  The  holder  of  a  first  chattel  mortgage  who 
Is  sued  by  a  junior  mortgagee  for  possession 
doea  not  occupy  the  position  of  an  intervener, 
and  the  burden  of  showiug  that  the  first  mort- 
gage has  been  satisfied  is  on  the  plaintiff  in  the 
action. 

Appeal  from  Superior  Court,  Rutherford 
County;  E.  B.  Jones,  Judge. 

Action  by  T.  C.  McBrayer  against  B.  B. 
Haynea  'Judgment  for  plaintiff,  and  de- 
fendant appeals.    Beversed. 

McBrayer  &  Justice,  for  appellant 

WALKER,  J.  The  plaintiff  brought  tbls 
action  against  the  defendant  for  the  recoTery 
of  two  mules,  and  alleged  that  be  was  en- 
titled to  them  by  virtue  of  two  mortgagres 
executed  by  one  J.  OL  Phillips  to  him.  The 
defendant  denied  the  platntifTs  title  and  right 
of  possession,  and  averred  that  J.  C.  Phil- 
lips had,  prior  to  the  date  of  his  mortgages 
to  the  plaintiff,  executed  two  mortgages  to 
the  'Oaffney  Live  Stock  Company  for  the 
same  mules,  to  secure  a  debt  due  by  him  to 
said  comi>any,  which  were  registered  before 
those  of  the  plalntifl.  These  mortgages  of 
Fhillips  to  the  live  stock  company  were  duly 
assigned  to  the  defendant.  The  plaintiff  al- 
leged that  the  debt  secured  by  them  had  been 
paid,  and  that,  the  mortgages  being  thereby 
satlafled,  be  was  entitied  to  recover  under  the 
mortgages  made  to  him.  Upon  the  issue 
thus  raised  between  the  parties,  the  court 
Instructed  the  Jury  to  find  as  a  fact  whether 
the  mortgages  under  which  both  claimed 
embraced  the  same  mules,  and  to  find  further 
whether  the  mortgages  under  which  the  de- 
fendant claimed  had  "been  paid  off  and  dis- 
charged, as  contended  by  the  plaintiff,"  the 
defendant  contending  that  they  had  not  been 
discharged.  The  court  further  charged  the 
jury  that  the  defendant  occupied  the  posi- 
tion of  an  Intervener,  and  in  that  capacity 
be  asserts  his  titie  to  be  superior  to  that 
of  the  plaintiff,  and  that  the  defendant  must 
satisfy  them  by  the  greater  weight  of  evi- 
dence that  be  purchased  the  notes  and  mort- 
gages from  the  live  stock  company,  and  that 
the  same  are  still  due  and  unpaid;  and,  if  be 
had  so  satisfied  the  Jury,  they  should  answer 
the  first  Issue  "no";  and,  If  they  find  that 
the  notes  and  mortgages  had  been  paid,  they 
should  answer  the  Issue  "yes."  If  they  an- 
swered the  issue  "no,"  the  plaintiff  would 
not  be  entitled  to  recover.  The  first  issue 
was  in  the  following  form:  "Have  the  notes 
and  mortgages  executed  by  Phillips  to  the 


Gaffney  Live  Stock  Company  been  paid?" 
We  think  that  the  latter  part  of  this  In- 
struction was  erroneous,  ^e  defendant  was 
not  an  intervener  in  any  view  of  the  case. 
He  was  brought  Into  court  by  the  plaintiff 
and  called  upon  to  defend  bis  title,  and  he  did 
not,  as  the  court  supposed,  come  in  volun- 
tarily and  assert  ownership  to  the  property. 
The  court  correctly  charged  the  jury  to  find 
as  a  fact  whether  the  defendant's  mortgages 
conveyed  the  property  in  dispute,  and  then 
to  find,  further,  whether  they  had  been  dis- 
charged by  payment  of  the  debts  secured  by 
them,  "as  contended  by  the  plaintiff."  The/ 
error  consisted  in  imposing  the  burden  of 
proof  as  to  the  fact  of  payment  upon  the 
defendant  When  the  defendant  Introduced 
the  mortgages  under  which  he  claimed  the 
mules,  and  showed  that  the  mules  were  con- 
veyed by  these  mortgages,  he  was  entitled 
to  recover,  unless  the  plaintiff  could  show 
that  thdHebt  secured  by  the  mortgages  had 
been  paid.  The  burden  of  establishing  the 
plea  or  allegation  of  payment  is  always  on 
him  who  relies  upon  It  Zachary  v.  Phillips, 
101  N.  O.  G71,  8  S.  E.  859;  Stronacb  T.  Bled- 
soe, 85  N.  C.  473;  Bank  v.  Walker,  121  N. 
C.  116,  28  S.  E.  263;  Hudson  v.  Wetherlng- 
ton,  79  N.  O.  8. 

It  Is  familiar  learning,  and  a  maxim  of 
tbe  law,  that  the  burden  of  proof  rests,  not 
upon  him  who  denies,  but  upon  him  who  af- 
firms, and  the  form  of  the  issue  can  make 
no  difference  In  the  application  of  the  prin- 
ciple. If  the  affirmative  of  the  issue  Is  real- 
ly with  a  party,  and  it  Is  essential  that  be 
should  establish  It  in  order  to  recover,  the 
burden  of  proof  is  necessarily  upon  him. 
Hudson  V.  Wetherlngton,  supra.  If  a  par- 
ty would  avoid  the  legal  effect  upon  bis  for- 
tunes In  a  case  of  any  fact  admitted,  or  con- 
fessed, or  established  by  hla  adversary,  the 
burden  of  course  Is  upon  him  to  do  so.  Mc- 
Queen V.  Bank,  111  N.  C.  509,  16  S.  E.  270; 
Mitchell  T.  Whitiock,  121  N.  C.  166,  28  S.  E. 
292;  Ferree  t.  Cook,  119  N.  C.  161,  25  S.  E. 
856. 

The  court  had  charged  the  jury,  with  ref- 
erence to  the  plaintiff's  right  to  recover,  as 
follows:  "The  court  charges  you  that  If  tiie 
plaintiff  has  shown  by  the  greater  weight  of 
evidence  that  the  mules  in  controversy  are 
the  same  mules  conveyed  in  the  mortgages 
executed  by  J.  C.  Phillips  to  the  plaintiff, 
then  the  plaintiff  has  made  out  a  prima 
facie  case,  and  nothing  else  appearing,  would 
be  entitled  to  recover."  Why  was  not  this 
same  rule  applicable  to  the  defendant's  posi- 
tion when  he  had  Introduced  his  mortgages, 
which  antedated  those  of  the  plaintiff?  He 
was  equally  entitled  to  recover,  unless  the 
plaintiff  could  avoid  the  legal  consequences 
of  this  proof.  When  the  plaintiff  introduced 
his  mortgages,  and  showed  that  they  con- 
veyed the  property  in  dispute,  the  burden 
then  rested  on  the  defendant  to  meet  the 
case  thus  made  by  the  plaintiff,  and  assail 
his  title,  or  show  that  he,  the  defendant  bad 
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a  better  title.  Wben  be  introdnced  his  mort- 
gages and  showed  that  they  coverefd  the 
property,  he  thereby  proved  a  better  title 
than  that  of  the  plaintiff,  who  derived  his 
tlUe  under  mortgages  of  a  subsequent  date, 
and  the  burden  therefore  shifted  back  to  the 
plaintiff  to  Impeach  the  defendant's  title  by 
showing  payment  of  the  debt  secured  by 
his  mortgages,  or  In  some  other  way. 

But  It  seems  to  us  that  the  very  question 
now  presented  was  decided  In  Mclver  t. 
Smith,  118  N.  O.  78,  23  S.  B.  971.  That  was 
an  action  brought  by  the  vendee  of  a  mort- 
gagor against  the  purchaser  at  a  sale,  under 
a  power  contained  In  the  mortgage,  to  have 
the  sale  declared  Invalid,  as  the  plaintiff  al- 
leged that  nothing  was  due  on  the  mortgage. 
The  defendant,  who  was  the  purchaser  at 
the  sale,  averred  In  his  answer  that  there 
was  an  amount  due  on  the  mortgage  notes 
at  the  time  of  the  sale  which  was  equal  to 
the  amount  of  his  bid,  and  this  Murt  held 
that  the  burden  was  on  the  plaintiff  to  show, 
that  the  debt  secured  by  the  mortgage  had 
been  paid.  The  two  cases  cannot  be  dis- 
tinguished In  principle. 

For  the  error  In  the  charge  as  Indicated,  a 
new  trial  la  awarded.    Mew  trial. 


(132  N.  C.  E48) 

SPEINGS  et  al.  v.  SCOTT  et  «L 

(Supreme  Court  of  North  Carolina.    May  6. 
1903.) 

WIU.— EXECUTORT  DBVISB— CONTINOBNT  RB- 
HAINDBRS  —  SALE  —  INVESTMENT  OF  PRO- 
CEEDS —  STATUTE  —  CONSTITUTIONAUTT  — 
APPLICATION  TO  ESTATES  ALREADY  CREAT- 
ED—SUPERIOR  COURT^IURISDICTION. 

1.  A  gift  of  real  estate  to  a  son,  conditioned 
that  he  should  only  receive  the  interest  during 
his  life,  which  at  bis  death  should  be  paid  to 
his  children  until  they  became  of  age,  and,  if 
no  children  or  heirs  of  his  body,  to  be  equally 
divided  among  his  brothers  and  sisters  or  their 
heirs,  created  an  executory  devise,  in  the  event 
of  the  death  of  the  son  without  issue,  to  his 
brothers  and  sisters  lu  fee. 

2.  Though  a  proceeding  for  an  order  to  sell 
real  estate,  invoking  the  equitable  powers  of 
the  court,  should  have  been  instituted  in  the 
superior  court  in  term  instead  of  before  the 
clerk,  such  court  having  obtained  jurisdiction 
by  appeal,  it  will  he  retained,  and  all  neces- 
sary amendments  will  be  deemed  to  have  been 
made,  or,  if  necessary,  be  made  in  this  court 

3.  Real  estate  limited  to  a  tenant  for  life, 
with  remainder  to  children  or  issue,  and,  on 
failure  thereof,  over  to  persons  all  or  some  of 
whom  are  not  in  esse,  may  be  ordered  sold  by 
the  court  when  one  of  the  class  being  first  In 
remainder  after  the  expiration  of  the  life  es- 
tate is  in  esse  and  a  party  to  the  proceeding  to 
represent  the  class,  and  the  purchaser  will  ac- 
quire a  perfect  title  against  all  persons  in  esse 
or  in  posse. 

4.  Where  an  estate  is  vested  in  a  trustee  to 
preserve  the  contingent  remainders  and  limita- 
tions, the  court  may,  on  petition  of  the  life 
tenant  and  the  trustee,  with  such  of  the  re- 
maindermen as  may  be  In  esse,  order  a  sale, 
and  bind  all  persons  either  in  esse  or  iu  posse. 

6.  Laws  1903,  c.  99,  S  1,  which  provides  that 
when  there  is  a  vested  interest  in  real  estate 
and  a  contingent  remainder  over  to  persons 
who  are  not  in  being,  or  when  the  contingency 


has  not  yet  happened  whldi  win  determine  who 
the  remaindermen  are,  the  court  has  power  to 
order  a  sale,  is  constitutional. 

6.  The  act  applies  to  estates  created  prior  to 
its  enactment. 

7.  Where  real  estate  is  sold  under  order  of 
the  court,  the  decree  must  provide  for  invest- 
ment of  the  fund  in  such  wa^  as  the  court 
may .  deem  best  for  the  protection  of  all  per- 
sons who  have  or  may  have  remote  or  con- 
tingent interests. 

Appeal  from  Superior  Court,  Mecklenburg 
County;    Shaw,  Judge. 

Proceeding  by  B.  B.  brings  and  others 
against  J.  M.  Scott  and  others  to  obtain  an 
order  for  the  sale  of  real  estate.  From  a 
Judgment  of  the  circuit  court  affirming  a 
Judgment  of  the  clerk  directing  the  sale  of 
land,  defendants  appeal  Modified  and  af- 
firmed. 

Burwell  &  Cansler,  for'appellanta.  Jones 
&  TlUett,  for  appellees. 

OONNOB,  J.  This  Is  a  special  proceeding 
Instituted  In  the  superior  court  of  Mecklen- 
burg county  for  the  purpose  of  obtaining  an 
order  for  the  sale  of  the  land  described  In 
the  petition  for  partition.  The  plaintiff  and 
the  feme  defendant  are  the  children  and 
devisees  of  Julia  Springs,  deceased;  the  plain- 
tiff B.  B.  Springs  appearing  In  his  own  be- 
half and  as  trustee  of  Alva  C.  Springs.  The 
petitioners  aver  that  they,  together  with  the 
feme  defendant,  are  seised  as  tenants  in  com- 
mon of  a  lot  In  the  dty  of  Charlotte,  under 
the  provisions  of  Item  6  of  the  will  of  their 
mother,  the  late  JuUa  B.  Springs,  which  is 
In  the  following  lang^uage:  "I  give  and  be- 
queath unto  my  son  Alva  0.  Springs  one  hun- 
dred-dollars. I  also  wish  his  expenses  paid 
here  and  back  to  his  home  wben  I  die.  I 
also  give  him  equal  with  the  rest  of  the  chil- 
dren, but  he  can  only  receive  the  Interest 
during  his  life;  at  his  death  the  Interest  wIU 
be  paid  to  his  children  until  they  are  of  age, 
and  if  no  children  or  heirs  of  his  body,  it 
must  be  equally  divided  among  bis  brothers 
and  sisters  or  their  heirs.  I  appoint  Ell 
Springs  his  trustee."  Alva  C.  Springs  has  no 
children,  and  the  said  parties  desire  to  have 
partition  of  the  land;  that  It  is  for  the  best 
interest  of  all  concerned  that  the  partition  be 
made,  and,  owing  to  the  number  of  shares 
and  the  character  of  the  property,  actual  par- 
tition cannot  be  made,  and  It  Is  necessary  to 
have  a  sale  for  partition.  The  defendants 
demur  to  the  petition,  and  for  cause  of  de- 
murrer say:  (1)  That  It  appearing  from  the 
plaintiff's  complaint,  and  particularly  from, 
the  will  of  said.  Julia  B.  Springs,  that  the 
Interest  therein  devised  to  Alva  C.  Si«ings  is 
for  his  life  only,  and  that  after  the  death  of 
Alva  C.  Springs  there  Is  a  limitation  over  to 
his  children  until  they  are  of  age,  and,  if  no 
children  or  heirs  of  his  body,  to  his  brothers 
and  slstov  or  their  heirs,  it  cannot  now  be 
known  who  the  heirs  are  who  will  be  enti- 
tled to  take  upon  the  death  of  said  Alva  C. 
Springs.    (2)  That  the  beirs  of  said  Alva  O. 


Digitized  by 


Google 


N.  C.) 


SPRINGS  T.  SCOTT. 


117 


Springs  are  not  made  x>artlea  to  this  action, 
and  that  the  said  heirs  are  necessary  parties, 
(3)  That  this  court  has  no  Jurisdiction  to  orr 
der  a  sale  of  the  land  described  in  the  com- 
plaint." The  court  overruled  the  demurrer, 
and  directed  a  sale  of  the  land.  The  defend- 
ants appealed  to  the  Judge,  who  afltoned  the 
Judgment  of  the  clerk,  and  directed  that  the 
cause  be  retained  for  further  hearing  upon 
the  coming  In  of  the  report.  From  this  Judg- 
ment the  defendants  appealed  to  this  court 
The  only  question  is  whether,  in  the  ab- 
sence of  any  child  of  the  said  Alra  to  repre- 
sent those  next  in  remainder  after  his  death, 
the  court  has  the  power  to  order  the  sale  of 
the  land.  This  would,  under  the  decisions  of 
this  court,  present  a  yery  serious,  if  not  in- 
surmountable, difficulty,  but  for  the  presence 
of  the  trustee  to  represent  and  preserve  the 
Interest  of  such  children  as  may  be  bom  to 
the  said  Alva  G.  Springs.  To  the  sugges- 
tion that  this  proceeding,  invoUng  the  equi- 
table powers  of  the  court,  should  have  been 
Instituted  in  the  su[)erlor  court  in  term,  in 
which  we  concur,  it  is  sufficient  to  say  that 
the  case,  no^r  being  in  the  superior  court  by 
appeal,  will  be  retained,  and  all  necessary 
amendments  will  be  deemed  to  have  been 
made,  or,  if  necessary,  be  made  in  this  court 
Elliott  V.  Tyson,  117  N.  C.  116,  23  S.  El  102, 
in  which  the  authorities  are  collected.  The 
power  of  the  court  to  order  the  sale  of  real 
estate  limited  by  deed  or  will  to  persons  not 
in  esse  or  upon  contingent  remainders  has 
been  so'  often  before  this  court  that  it  would 
seem  there  could  be  no  doubt  as  to  the  law 
in  this  state.  It  is  manifest  that  in  the  opin- 
ion of  the  profession  the  question  is  not  re- 
garded as  at  rest.  The  eminent  counsel  who 
argued  this  case  so  informed  us.  There  is  a 
large  quantity  of  real  estate  in  this,  state, 
especially  in  the  towns  and  cities,  the  title  to . 
which  is  in  such  a  condition,  by  reason  of 
contingent  limitations,  that  it  can  neither  be 
sold  nor  Improved,  thereby  being  a  burden 
on  those  who  own  the  life  estate,  bringing  no 
Income,  and  entailing  a  heavy  expense  to 
tbem  by  way  of  taxes  and  assessments  for 
paving  and  other  public  Improvements.  We 
are  told  by  counsel  that  the  decisions  of  this 
court  are  not  in  accord  with  those  of  other 
jurisdictions  in  regard  to  the  power  of  the 
court  to  order  the  sale  of  property  the  title 
to  which  is  thus  fettered  by  limitations.  Our 
attention  was  called  in  the  argument  and 
brief  of  counsel  to  an  act  of  the  General  As- 
sembly passed  at  its  last  session.  Laws  1903, 
c  99,  and  the  plalntifFs  insist  that,  as  this 
proceeding  was  instituted  since  the  ratifica- 
tion of  the  act,  the  court,  if  it  should  be  of 
the  opinion  that  imder  the  law  as  it  existed 
prior  thereto  the  plaintltTs  are  not  entitled  to 
relief,  will  find  in  the  act  the  iwwer  to  give 
the  reUef  demanded.  In  Watson  t.  Watson, 
66  N.  C.  400.  this  court  held  that  "a  court  of 
equity  has  no  power  to  order  the  sale  of 
land,  for  the  purpose  of  converting  it  Into  a 
more  beneficial  property,  when  It  is  limited 


In  remainder  to  persons  not  in  esse."  The 
doctrine  of  this  case  was  very  materially 
modified  by  the  court  in  Bx  parte  Dodd,  62 
N.  C.  97,  in  which  the  same  will  was  before 
the  court  That  was  a  petition  for  the  sale 
of  land.  The  devise  was  to  "Orren  L.  Dodd 
during  his  life,  and  at  his  death  in  fee  sim- 
ple to  his  child  or  children,  if  he  has  any 
living  at  his  death,  or  the  issue  of  any  of 
the  said  Orren  who  may  predecease  him; 
falling  such  issue,  however,  the  whole  shall 
belong  .to  and  be  equally  divided  amongst  the 
children  of  his  brother  Dr.  Warren  Dodd." 
The  petitioners,  beside  Orren,  were  his  chil- 
dren, who  were  under  age  and  represented 
by  guardian.-  Dr.  Warren  Dodd  had  no  chil- 
dren, and  was  never  married.  Battle,  J., 
says:  "It  Is  certain  that  if  the  land  be  de- 
vised to  a  person  for  life,  with  an  executory 
devise  in  fee  to  his  children,  the  court  can- 
not order  ii  sale  of  the  land  before  the  birth 
of  any  child,  because,  not  being  in  esse, 
there  can  be  no  one  before  the  court  to  repre- 
sent Its  Interests.  Such  was  the  case  in  Wat- 
son V.  Watson.  But,  if  there  be  any  children 
in  esse  in  whom  the  estate  in  fee  can  vest  a 
sale  may  be  ordered,  because,  if  their  inter- 
ests require  it  they  may  be  represented  by 
their  guardians,  and  this  may  be  done  al- 
though all  of  the  children  of  the  class  may 
not  yet  have  been  born.  Such  Is  the  case 
now  before  us,  with  the  exception  that  there 
is  an  executory  devise,  to  the  unborn  chil- 
dren of  another  person,  depending  upon  the 
event  of  the  tenant  for  life  dying  without 
leaving  issue.  Can  this  latter  circumstance 
make  any  difference?  We  think  not,  be- 
cause the  first  class  of  children  are  the  pri- 
mary objects  of  the  devisor's  bounty,  and  as 
they  have  vested  remainders  in  fee,  and  as 
their  interests,  as  well  as  that  of  the  tenant 
for  life,  will  be  promoted  by  having  their 
land  sold  and  the  proceeds  invested  in  other 
lands  or  in  stocks  or  other  securities  for  their 
use,  the  court  of  equity  Is  authorized,  under 
the  general  power  conferred  by  the  act  of 
1827  [Laws  1827,  p.  27,  c.  33],  to  which  we 
have  referred,  to  order  the  sale."  It  would 
seem  that  this  language,  which  we  have  quot- 
ed at  length  because  of  its  importance  in  the 
settlement  of  this  question,  can  have  no  oth- 
er meaning  or  construction  than  that,  if  the 
class  first  in  remainder  Is  represented,  the 
court  wUl  take  jurisdiction,  although  there 
"is  an  executory  devise  to  the  imborn  chil- 
dren of  another  person."  This,  as  we  shall 
see,  is  in  accordance  with  the  authorities, 
both  English  and  American. 

In  Williams  v.  Hassell,  74  N.  C.  434,  Reade, 
J.,  in  discussing  the  power  of  the  court  in 
such  cases,  cites  Watson  v.  Watson,  supra. 
He  makes  no  reference  to  Bx  parte  Dodd, 
supra.  He  notices  the  dictum  in  Watson  v. 
Watson,  and  then  draws  a  distinction  be- 
tween a  case  in  which  the  remainder  is  to 
all  the  children  of  the  life,  tenant  and  one 
in  which  the  remainder  is  to  such  children 
of  his  or  her  as  may  be  living  at  his  or  her 
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death.  In  whicb  case,  as  It  cannot  be  known 
wbo  will  be  in  tbe  class  wben  tbe  life  estate 
falls  In,  tbere  can  be  no  one  to  represent  tbe 
class.  Ex  parte  Miller,  90  N.  C.  625;  Young 
V.  Yonng,  97  N.  0.  132,  2  8.  E.  78;  White- 
sides  V.  Cooper,  115  N.  C.  670,  20  8.  E.  295. 
It  will  be  observed  that  the  petition  In. that 
case  was  for  a  sale,  there  being  no  sugges- 
tion of  a  reinvestment  of  the  proceeds  to 
preserve  the  limitations.  In  Ex  parte  Dodd 
the  fund  was  ordered  to  be  reinvested.  Tbe 
doctrine  of  representation  Is  recognized  In 
Branch  v.  Griffin,  99  N.  0.  183,  6  8.  E.  393, 
398;  Overman  y.  Sims,  96  N.  C.  431,  2  S.  E. 
372.'  In  Aydlett  v.  Pendleton,  111  N.  C.  28, 
16  8.  E.  8,  32  Am.  St  Rep.  776,  the  de- 
cision was  based  upon  the  ground  that  some 
of  the  parties  Interested  objected  to  tbe  sale. 
Shepherd,  J.,  says:  "Thus  It  wlU  be  seen 
that  even  according  to  this  construction  of 
a  deed  there  are  future  contingent  Interests, 
and,  thongh  these  may  be  represented  by 
some  person  in  esse,  it  cannot  authorize  the 
court  in  decreeing  a  sale  for  partition  wben 
there  is  objection  by  some  of  the  parties  in- 
terested. It  Is  true  that  In  some  Instances 
a  person  may  represent  the  Interests  of  tboae 
of  his  class  wbo  are  not  in  esse,  but  the 
court  only  decrees  a  sale  in  such  cases  where 
tbe  interests  of  the  parties  will  be  materially 
and  essentially  promoted."  Tbe  decision  in 
Overman  y.  81ms,  supra,  Is  based  upon  the 
ground  that  no  children  had  been  born  to  the 
life  tenant.  Irvln  v.  Clark,  98  N.  C.  437,  4 
S.  B.  30.  In  Overman  y.  Tate,  114  N.  0.  571, 
19  8.  B.  706,  tbe  same  limitation  was  dealt 
with  by  tbe  court  as  in  Overman  v.  Sims. 
In  this  case  tbe  sale  was  ordered.  It  ap- 
peared that  a  child  had  been  bom  to  the 
life  tenant,  Annie  Tate.  Shepherd,  C.  J., 
says:  "Tbe  attention  of  the  court  in  Over- 
man y.  Sims,  supra,  does  not  seem  to  have 
been  directed  to  tbe  fact  that  tbe  llmitatlona 
were  In  trust,  nor  was  tbe  child  of  Annie,, 
now  Mrs.  Weaver,  bom  at  that  time.  These 
considerations  render  it  unnecessary  to  re- 
view the  former  decisions  of  this  court."  In 
this  case  the  ulterior  limitation  or  executory 
devise  was  to  Thomas  R.  Tate  in  fee,  whose 
heirs  were  parties  to  the  proceeding.  So  that 
the  question  decided  in  Ex  parte  Dodd  was 
not  presented. 

Without  discussing  the  case  of  Hodges  v. 
Lipscomb,  128  N.  C.  67,  38  S.  E.  281,  It  la 
sufficient  to  say  that  the  syllabus,  "Tbe 
courts  win  not  decree  a  sale  of  land  wben  it 
Is  limited  in  remainder  to  persons  not  In 
esse,"  is  misleading.  That  was  not  the  real 
ground  upon  which  tbe  case  was  decided. 
There  was  no  trustee  before  tbe  court  in  that 
case. 

In  Justice  V.  Onion,  76  N.  0.  442,  the  land 
was  conveyed  to  a  trustee  for  the  benefit  of 
the  plaintiff  for  life,  with  remainder  to  her 
children  who  should  survive  her,  to  be  equal- 
ly divided  between  them,  with  a  provision 
that  if  either  of  the  children  should  die  be- 
fore the  mother,  leaving  a  child  or  children. 


they  should  represent  their  parent.  The  trus- 
tee died,  and,  upon  petition,  the  court  appoint- 
ed a  trustee,  but  refused  to  order  a  sale  of  the 
land  for  reinvestment.  The  life  tenant  bad 
children.  This  court  affirmed  the  Judgment. 
It  is  evident  from  the  opinion  that  the  court, 
as  in  Overman  v.  81ms,  supra,  overlooked  the 
fact  that  there  was  a  trustee  and  the  limita- 
tions over  were  in  trust.  In  Simpson  y.  Wal- 
lace, 83  N.  C.  477,  there  was  no  trustee. 

In  Smith  y.  Smith,  118  N.  C.  735,  24  S.  E. 
666,  It  Is  impossible  to  tell  what  the  limita- 
tions were.  It  is  simply  stated  that  tbe  lands 
were  conveyed  to  certain  persons  "in  trust 
for  certain  Individuals  therein  mentioned, 
with  limitations  and  contingent  interests  to 
numerous  other  persons  therein  named."  It 
does  not  appear  whether  tbe  trustees  were 
parties,  or  whether  tbere  was  any  one  iu 
esse  to  represent  those  first  In  remainder. 
The  opinion  is  equally  indefinite,  and  does 
not  cite  Ex  parte  Dodd,  but  does  dte  Watson 
y.  Watson  and  Justice  y.  Gulon.  Tbe  court 
overlooked  the  decision  in  Overman  y.  Tate. 
It  must  be  conceded  that  these  cases  are  in 
confilct  with  the  current  of  authority  in  this 
state.  It  Is  unfortunate  that  a  question  of 
so  great  practical  interest,  involving  tbe  se- 
curity of  title  to  valuable  real  estate,  should 
be  In  even  apparent  conflict 

In  Finch  v.  Finch,  2  Vesey,  Sr.,  481,  Lord 
Hardwicke  says:  "It  is  admitted  to  be  nec- 
essary to  bring  the  first  person  In  entitled 
to  tbe  remainder  and  Inheritance  of  tbe  es- 
tate, if  such  is  in  being.  •  •  •  If  there 
is  no  first  son  in  being,  tbe  court  must  take 
the  facts  as  they  stand.  It  would  be  a  very 
good  decree,  and  no  son  bom  afterwards 
could  dispute  it,  unless  he  could  show  fraud, 
collusion,  or  misbehavior  in  the  performance 
of  these  trusts." 

We  have  not  discussed  these  cases  for  the 
purpose  of  overruling  them,  but  to  classify 
and  dlstingnish  them,  and  to  show  that  the 
language  used  in  Ex  parte  Dodd  in  respect 
to  the  power  of  the  court  to  order  a  sale  of 
land  where  there  is  an  executory  devise  to 
persons  unborn,  there  being  members  of  a 
class  next  in  remainder  to  a  life  tenant  baa 
not  been  overruled  or  doubted.  That  ques- 
tion is  not  presented  or  decided  in  any  of 
the  cases  we  have  cited.  The  importance  of 
this  will  be  manifest  when  we  come  to  In- 
quire into  tbe  validity  of  the  statute  of  1903. 

For  the  same  purpose  we  desire  to  cite 
some  well-considered  cases  from  other  states: 
In  Mead  y.  Mitchell,  17  N.  Y.  210.  72  Am. 
Dec.  455,  the  court  says:  "In  the  English 
court  of  chancery  the  general  rule  is  that  in 
actions  affecting  the  title  of  land  it  is  suffi- 
cient to  bring  before  tbe  court  the  person 
entitled  to  the  first  estate  of  inheritance, 
with  those  claiming  prior  interests,  omitting 
those  who  might  claim  in  remainder  or  re- 
version after  such  vested  estate  of  inherit- 
ance. A  decree  against  tbe  person  having 
the  first  estate  of  inheritance  would  bind 
those  in  remainder  or  reversion,  although  the 
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estate  might  afterwards  vest  in  possession. 
*  •  •  I  think,  therefore,  that  under  the 
general  principles  of  equity  practice,  Inde- 
pendent of  our  statute,  a  decree  for  partition 
In  this  case  would  he  binding  as  well  upon 
those  who  are  parties  to  the  suit  as  those 
who  may  hereafter  come  Into  being,  entitled 
under  the  will  to  an  Interest  In  the  premises. 
And,  as  the  Legislature  has  provided  that  a 
sale  of  the  lands  may  be  made  in  cases 
where  partition  cannot  be  had,  I  can  see  no 
reason  why  the  judgment  for  a  sale  should 
not  he  made  as  conclusive  as  a  Judgment  in 
partition."  The  statute  under  consideration 
was  very  much  as  ours  in  respect  to  the 
procedure,  and  received  the  approval  of  the 
■  court  This  case  was  cited  and  approved  in 
Monarqne  v.  Monarqne,  80  N.  T.  322.  As 
late  as  1892,  in  Kent  v.  The  Church,  136  N. 
Y.  10,  32  N.  H.  704,  18  L.  R.  A.  831,  32  Am. 
St.  Rep.  683,  Earle,  C.  3.,  says:  "When  an 
estate  is  rested  in  persons  living,  subject 
only  to  the  contingency  that  persoijs  may  be 
bom  who  wUl  have  an  interest  therein,  the 
living  owners  of  the  estate,  for  all  purposes 
of  litigation  in  reference  thereto  and  afTect- 
Ing  the  Jurisdiction  of  the  courts  to  deal  with 
the  same,  represent  the  whole  estate,  and 
stand  not  only  for  themselves,  but  also  for 
the  persons  unborn.  This  is  a  rule  of  con- 
venience and  almost  of  necessity.  The  rights 
of  persons  unborn  are  sufficiently  cared  for 
If,  when  the  estate  shall  be  sold  under  a 
regular  and  valid  Judgment,  its  proceeds  take 
its' place,  and  are  secured  in  some  way  for 
such  persons." 

In  Baylor's  Lessee  v.  Dejarnette,  54  Va. 
162,  the  power  of  the  court  to  order  a  sale 
In  cases  where  property  was  thus  fettered 
with  limitations  underwent  a  most  exhaust- 
ive investigation,  and  in  an  able  opinion  the 
power  was  sustained.  This  case  presented 
the  exact  question  which  we  have  before  us. 

In  Faulkner  v.  Davis,  59  Va.  651,  98  Am. 
Dec  698,  after  a  full  examination  and  re- 
view of  the  authorities,  both  English  and 
American,  Moncnre,  P.,  says:  "It  seems  to 
me,  therefore,  that  the  case  of  Baylor's  Les- 
see V.  Dejarnette  is  a  direct,  binding  author* 
Ity  in  favor  of  the  doctrine  of  representation 
before  referred  to,  and  of  its  application  to 
Riich  a  case  as  this." 

The  Supreme  Court  of  Illinois,  In  Gavin  ▼. 
Cnrtin,  171  DI.  640,  49  N.  B.  523,  40  L.  R.  A. 
776,  quoting  from  Voris  v.  Sloan,  68  111.  688, 
says:  "Exigeudes  often  arise  not  contem- 
plated by  the  party  creating  the  trust,  and 
which,  had  they  been  anticipated,  would  un- 
doubtedly have  been  provided  for,  when  the 
aid  of  the  court  of  chancery  must  be  in- 
voked to  grant  relief  imperatively  required; 
and  In  snch  cases  the  court  must,  as  far  as 
may  be,  occupy  the  place  of  the  party  creat- 
ing the  trust,  and  do  with  the  fund  what  he 
would  have  dictated  had  he  anticipated  the 
emergency.  •  •  •  Prom  very  necessity, 
a  power  must  exist  somewhere  in  the  com- 
munity to  grant  relief  in  such  cases  of  ab- 


solute necessity,  and  under  our  system  of 
Jurisprudence  that  power  is  vested  in  the 
court  of  chancery;  •  •  •  The  question  re- 
maining to  be  determined  is  whether  the  de- 
cree is  binding  upon  any  child  or  children 
that  may  be  bom  to  the  defendant  in  error." 
This  question  is  answered  by  the  court  In 
the  affirmative. 

In  Bofll  V.  Fisher,  3  Rich.  Eq.  1,  55  Am. 
Dec  627,  the  same  question  was  before  the 
court  The  chancellor  says:  "It  is  neces- 
sary to  the  best  Interest  of  society,  as  I 
have  before  Intimated,  that  there  should  be 
power  lodged  In  some  Judicial  tribunal  au- 
thorized in  certain  exigencies  to  unfetter  the 
titles  of  estates,  otherwise  they  might  be 
shackled  to  an  inconvenient  extent  In  Eng- 
land, the  tenant  for  life,  by  suffering  fine  and 
recovery,  in  which  he  alone  is  a  party,  may 
cut  off  all  contingent  limitations  and  re- 
mainders. In  that  country,  courts  of  equity 
are  in  the  habit,  under  certain  contingencies, 
of  doing  the  same  thing  in  respect  to  the 
title,  but  with  a  more  Just  r^ard  to  the 
rights  of  the  remaindermen;  for  when  that 
court,  by  a  sale,  divests  the  title  of  the  con- 
tingent remaindermen  in  the  property.  It  pre- 
serves them  for  the  fund."  The  power  of  the 
court  of  chancery  in  the  state  was  sustained. 

At  the  April  term,  1901,  of  the  Supreme 
Court  of  Tennessee,  In  Ridley  v,  HalUday, 
106  Tenn.  607,  61  S.  W.  1025,  53  L.  R.  A. 
477,  82  Am,  St  Rep.  902,  Beard,  J.,  reviews 
the  English  and  American  cases  upon  the 
subject,  and  says:  "A  chancery  court  has 
Inherently,  without  the  aid  and  in  the  absence 
of  any  inhibition  of  statute,  Jurisdiction  and 
power  to  bind  and  conclude  by  its  decree, 
converting  realty  into  personalty,  the  rights 
and  interests,  whether  legal  or  equitable, 
vested  or  contingent,  of  all  persons,  whether 
In  esse  or  in  posse,  and  whether  sui  Juris  or 
under  disability,  who  are  before  the  court, 
either  by  service  of  process  or  by  "virtual 
representation";  but  it  must  satisfactorily 
-appear  that  such  conversion  Is  for  the  best 
Interests  of  all  the  parties,  and  the  decree 
must  award  the  several  parties  the  same 
interest  in  its  proceeds  which  they  enjoyed 
In  the  realty,  and  provide  for  the  protection 
of  the  same."  He  further  says:  "We  have 
examined  the  cases  from  North  Carolina  re- 
ferred to  in  the  able  and  exhaustive  brief  of 
counsel  for  the  appellants,  and,  while  they 
are  entitled  to  great  consideration,  we  think 
they  are  overborne  by  the  weight  of  author- 
ity."   15  Enc.  PI.  &  Pr.  646,  647. 

We  might,  but  for  the  length  of  this  opin- 
ion, cite  authorities  from  almost  every  state 
in  the  Union,  and  from  the  English  Reports, 
showing  a  uniform  current  of  the  best-con- 
sidered Judicial  opinions  npon  this  very  im- 
portant question.  This  is  important  as  bear- 
ing upon  the  constltatlonal  question  raised 
by  the  demurrer  In  regard  to  the  validity  of 
the  act  of  1903,  the  first  section  of  which  is 
as  follows:  "That  in  all  cases  where  there 
Is  a  vested  Interest  in  real  estate,  and  a  con- 
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tlngent  remainder  over  to  the  persons  who 
are  not  In  being,  or  when  the  contingency 
has  not  yet  happened  which  will  determine 
who  the  remaindermen  are,  there  may  be  a 
sale  of  the  property  by  a  proceeding  In  the 
superior  court  at  term  time,  which  proceed- 
ing shall  be  conducted  In  the  manner  pointed 
out  In  this  act;  provided  that  this  provision 
shall  not  apply  to  any  case  where  the  courts 
now  have  power  to  order  a  sale  of  contin- 
gent Interests  In  land."  (The  other  section 
prescribes  the  mode  of  procedure.)  As  Alva 
C.  Springs  has  no  child  living,  this  case  can- 
not be  brought  within  the  rule  laid  down  in 
Ex  parte  Dodd,  and,  although  there  are  many 
authorities  holding  that  the  presence  of  the 
life  tenant  is  sufficient  to  sustain  the  Juris- 
diction, we  do  not  propose  to  go  beyond  the 
principle  of  that  case.  Therefore,  but  for 
the  presence  of  a  trustee,  the  plalntlfT  would 
not  be  entitled  to  relief.  It  is  said,  how- 
ever, that  the  language  of  the  will  does  not 
vest  in  Eli  Springs  any  title  to  the  property, 
and  that  he,  therefore,  cannot  represent  the 
interests  of  all  parties  In  esse  and  in  posse. 
The  language  of  the  will  Indicates  a  purpose 
on  the  part  of  the  devisor  that  the  property 
shall  be  sold  and  converted  into  money.  She 
says;  "Bat  he  can  only  receive  the  interest 
during  bis  life.  At  his  death  the  Interest 
shall  be  paid  to  his  children  until  they  are 
of  age."  We  assume,  though  it  la  not  so 
stated,  that  she  had  other  property  which 
was  given  to  her  children  by  her  will.  It 
she  had  contemplated  that  the  title  to  this 
real  estate  should  continue  in  common  to  all 
of  her  children  during  the  life  of  Alva,  and 
until  all  of  his  children  should  arrive  at  full 
age,  such  purpose  would  have  been  indicated 
in  immlstakable  terms.  If  we -correctly  con- 
strue the  will,  Eli  Springs,  In  order  to  dis- 
charge the  trust  Imposed  upon  him,  must 
take  hold  and  invest  the  money  upon  which 
Interest  is  to  be  paid.  We  think  the  words, 
"I  appoint  Ell  Springs  his  trustee,"  sufficient, 
to  vest  in  him  such  interest  in  the  property 
as  may  be  necessary  to  enable  him  to  execute 
the  trust,  and  that  be  Is  autho^zed  to  rep- 
resent all  parties  In  interest  Overman  t. 
Tate,  supra.  If  this  should  not  be  so,  we 
think  that  the  claim  to  relief  is  afforded  by 
the  act  of  1003.  The  demurrer  suggests 
that  "it  is  doubtful  whether  the  Legislature 
bad  the  power  to  pass  a  law  interfering  with 
or  changing  the  rights  of  the  parties  to  this 
property."  We  are  thus  confronted  with  the 
constitutional  question  as  to  the  power  of  the 
Legislature  to  pass  the  act,  and  its  applica- 
tion to  wills  and  deeds  executed  prior  to  its 
passage.  It  Is,  of  course,  conceded  that  the 
Legislature  has  no  power  to  destroy  or  Inter- 
fere with  vested  rights.  Are  such  rights  as 
may  accrue  to  any  children  who  may  here- 
after be  bom  to  Alva  C.  Springs  within  the 
meaning  of  this  constitutional  provision? 
This  court  in  1796,  in  Lane  v.  Davis,  2  N.  O. 
277,  held  that  the  act  of  1784  destroying  es- 
tates tail  was  valid  to  bar  a  remainder  de- 


pendent upon  an  estate  tall  In  possession  of 
a  tenant  in  tail  at  the  time  of  the  passage 
of  the  act  Mlnge  t.  Gllmour,  2  N.  C.  279; 
Cooley,  Ck>nst  Lim.  {  440.  "A  bare  expec- 
tancy Is  not  snch  a  vested  right  as  will  be 
protected  by  the  constitutlonal  provision." 
Bass  V.  Nav.  Co.,  Ill  N.  C.  439,  16  S.  E.  402, 
19  L.  R.  A.  247.  It  is  well  settled  that  courts 
of  equity,  as  they  existed  in  this  state  prior 
to  the  Constitution  of  1868,  possessed  the 
power  to  order  the  sale  of.  lands  of  Infants 
and  tenants  In  common  when  partition  was 
impracticable,  and  to  administer  trusts.  We 
cannot  do  better  than  refer  to  the  learned 
and  exhaustive  argument  of  Mr.  Moore  In  Ex 
parte  Dodd,  supra.  It  Is  equally  clear  that 
the  superior  courts  under  our  present  Judicial 
system  have  the  same  power  and  equitable 
Jurisdiction  as  the  courts  of  equity  bad  prior 
to  1858.  Barcello  v.  Hapgood,  118  N.  C.  726, 
728,  24  S.  E.  124. 

"Where  property  has  been  settled  b;^  will 
or  deed  for  life,  with  limitations  over  to  per- 
sons not  In  being,  who  are  Incompetent  to 
exercise  a  legal  Judgment  the  Legislature 
may  authorize  a  sale,  and  the  reinvestment 
of  the  proceeds  for  the  same  uses,  if  such  a 
course  will  be  for  the  benefit  of  all  concerned, 
or  beneficial  to  some  of  them  and  not  inju- 
rious to  the  rest"  Hare's  Am.  Const  Law, 
816.  "Such  a  sale  simply  turns  the  property 
into  another  form  where  it  may  bear  fruit 
for  the  first  taker,  who  would  otherwise  have 
a  barren  inheritance,  and  be  postponed,-  as 
regards  real  and  substantial  benefit  to  per- 
sons yet  unborn.  It  cannot  however,  be 
properly  exercised  unless  the  proceeds  can 
be  placed  in  trust  and  held  securely  for  the 
executory  devisee  or  remainderman."  Id. 
817. 

In  New  York  the  question  has  received  a 
careful  consideration.  In  the  case  of.  Bre- 
voort  V.  Grace,  53  N.  Y.  245,  252,  after  de- 
claring that  courts  of  equity  have  the  power 
to  authorize  the  sale  of  lands  belonging  to 
infants  in  esse,  the  court  proceeds  to  say: 
"Doubts  were  expressed  in  some  of  the  cases 
whether  this  power  extended  to  those  not  in 
being  who  might  thereafter  be  entitled  to 
some  estate  in  the  premises.  The  reason 
upon  which  the  rule  is  based  as  to  the  for- 
mer applies  with  equal  force  as  to  the  lat- 
ter. In  both,  there  is  a  want  of  capacity  to 
manage  and  preserve  the  property  so  as  to 
protect  the  interests  of  those  who  are  or  may 
become  entitled  thereto,  hence  the  necessity 
of  devolving  this  duty  upon  the  sovereign. 
For  this  purpose  the  Legislature,  under  our 
system,  represents  and  possesses  the  powers 
of  sovereign  authority,  and  may  discharge 
the  duty  by  either  general  or  special  laws  as 
will  best  protect  the  rights  of  those  interest- 
ed, although  it  is  obvious  that  the  former 
should  be  preferred  in  all  cases  when  prac- 
ticable." 

In  Sohier  y.  Oenl.  Hospital,  8  Oush.  483, 
497,  the  court  says:  'The  Legislature  au- 
thorizes a  sale,  taking  care  that  the  proceeds 
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shall  go  to  the  trustees  daly  appointed,  in 
porsnance  of  the  will  of  Benja  Joy,  for  the 
use  and  benefit  of  those  having  the  life  es- 
tate and  of  those  having  the  remainder  under 
the  'wllL  This  is  depriTlng  no  one  of  his 
property,  bnt  Is  merely  changing  real  into 
personal  estate  for  the  benefit  of  all  parties 
in  interest  This  part  of  the  resolve,  there- 
fore, is  Trtthln  the  scope  of  the  power  exer- 
cised from  the  earliest  time,  and  repeatedly 
adjadged  to  be  rightfully  exercised  by  the 
Legislature.  *  *  *  It  is  deemed  indispen- 
sable that  there  should  be  a  power  In  the 
Legislature  to  authorize  a  sale  of  the  estates 
of  Infants,  Insane  persons,  and  persons  not 
known  or  not  in  being,  who  cannot  act  for 
themselves.  The  beet  interests  of  those  per- 
sons, and  Justice  to  others,  often  require  that 
such  sales  should  be  made.  It  would  be  at- 
tended with  incalculable  mischief.  Injuries, 
and  losses,  if  estates  In  which  persons  are  In- 
terested who  have  not  capacity  to  act  for 
themselves,  or  are  not  In  being,  could  under 
no  circumstances  be  sold  and  perfect  titles 
affected.  Bnt  in  such  cases  the  Legislature, 
as  parens  patrlse,  can  disentangle  and  un- 
fetter the  estates  by  authorizing  a  sale,  tak- 
ing precaution  that  the  substantial  rights  of 
all  parties  are  protected  and  secured." 

In  Pennsylvania,  in  Estep  v.  Hutchman, 
14  Serg.  &  R.  435,  Gibson,  being  then  Chief 
Justice,  the  court  says:  "Even  In  England,  an 
act  of  Parliament  is  sometimes  necessary 
to  assist  the  almost  unlimited  power  of  the 
chancellor.  A  conveyance  made  by  persons 
antborized  by  the  Legislature  must  then,  it 
would  seem,  be  prima  facie  evidence  of 
good  title  in  the  vendee  against  all  claiming 
under  the  vendor."  The  constitutionality  of 
an  act  upon  this  subject  was  sustained  by 
the  court  See,  also,  Blagge  v.  Miles,  1  Story, 
426,  Fed.  Cas.  No.  1,479. 

Article  2,  i  IS,  of  the  Constitution,  pro- 
rides  that  "the  General  Assembly  shall  regu- 
late entails  In  such  manner  as  to  prevent  per- 
petuities." While  It  is  not  necessary  to  hold 
that  this  language  gives  to  the  Legislature 
the  power  to  pass  either  general  or  special 
laws  destroying  entails  created  before  the  en- 
actment of  such  statutes,  it  would  seem  that 
the  power  is  conferred  to  enact  general  laws 
'vesting  In  the  courts  the  power  to  deal  with 
and  regulate  the  sale  of  property  entailed,  to 
the  end  that  perpetuities  may  be  prevented. 
Tills  construction  of  the  provision  Is  not 
only  consistent  with,  but  It  would  seem  nec- 
essary to  effectuate,  the  policy  of  the  law  to 
prevent  entails  hampering  the  sale  of  prop- 
erty, thus  preventing  Its  free  alienation  and 
Improvement.  This  has  always  been  recog- 
nized and  enforced  as  a  fundamental  prin- 
ciple of  American  law.  We  think,  both  upon 
principle  and  authority,  the  statute  is  con- 
stitutional, and  authorizes  the  sale  of  real 
estate  conveyed  or  devised  before  its  enact- 
ment 

The  importance  of  this  question,  and  the 
apparently  unsettled  condition  of  the  law  In 


this  state,  leading  to  the  passage  of  the  act 
of  1903,  we  think,  Justifies  the  length  of  this 
opinion  and  the  citation  of  the  authorities. 
The  act  carefully  prescribes  the  procedure, 
and,  if  the  courts  shall  be  diligent  to  ascer- 
tain the  facts  In  each  case,  and  proceed  with 
caution  In  making  orders  therein,  the  purpose 
of  the  Legislature  will  be  accomplished  with- 
out doing  violence  to,  but  rather  In  accord- 
ance with,  the  principles  of  our  Jurispru- 
dence, and  the  preservation  and  protection 
of  the  rights  of  parties.  In  this  cause  it  will 
be  advisable,  when  It  shall  come  before  the 
court  to  set  out  In  detail  the  condition  of 
the  property  and  of  the  parties,  and  In  all 
respects  conform  to  the  procedure  provided 
by  the  act 

Upon  a  careful  examination  of  the  cases  in 
oar  own  Reimrts  and  those  of  other  states, 
we  are  of  the  opinion: 

1.  That  without  regard  to  the  act  of  1903, 
the  court  has  the  power  to  order  the  sale  of 
real  estate  limited  to  a  tenant  for  life,  with 
remainder  to  children  or  Issue,  upon  failure 
thereof,  over  to  persons  all  or  some  of  whom 
are  not  In  esse,  when  one  of  the  class  being 
first  In  remainder  after  the  expiration  of  the 
life  estate  is  in  esse,  and  a  party  to  the  pro- 
ceeding, to  represent  the  class,  and  that  up- 
on decree  passed,  and  sale  and  title  made 
pursuant  thereto,  the  purchaser  acquires  a 
perfect  title  as  against  all  persons  in  esse  or 
in  posse. 

2.  That  when  the  estate  Is  vested  in  a 
trustee  to  preserve  contingent  remainders  and 
limitations,  the  court  may,  upon  petition  of 
the  life  tenant  and  the  trustee,  with  such  of 
the  remaindermen  as  may  be  In  esse,  proceed 
to  order  the  sale,  and  bind  all  persons  either 
In  esse  or  in  posse. 

3.  That  since  Acts  1903,  c.  99,  the  court 
has  the  power,  when  there  is  a  vested  Interest 
In  real  estate  and  a  contingent  remainder  over 
to  persons  who  are  not  in  being,  or  when  the 
contingency  has  not  yet  happened  which  will 
determine  who  the  remaindermen  are,  to  or- 
der the  sale  by  conforming  to  the  procedure 
prescribed  by  the  act 

4.  That  the  act  is  constitutional,  and  ap- 
plies to  estates  created  prior  to  its  enactment 

Of  course,  In  each  of  the  classes  named,  the 
decree  must  provide  for  the  Investment  of 
the  fund  in  such  way  as  the  court  may  deem 
best  for  the  protection  of  all  persons  who 
have  or  may  have  remote  or  contingent  in- 
terests. 

lu  the  case  before  us^  the  Judgment  must 
be  so  modified  that  the  Judge  of  the  superior 
court  of  Mecklenburg  county.  In  term,  shall 
require  the  pleadings  to  be  amended  to  con- 
form to  the  procedure  provided  by  the  act 
of  1903,  and  that  all  further  proceedings,  or- 
ders, and  decrees  be  In  accordance  therewith. 
The  plaintiffs  will  pay  the  costs  of  this  court, 
to  be  recovered  by  them  from  the  commis- 
sioner upon  the  sale  of  the  property  in  con- 
troversy. 

Judgment  modified  and  affirmed. 
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(132  N.  C.  10«0) 

STATE  y.  BEADLEX. 

(Sapreme  Court  of  North  Carolina.     Mar  12, 

1903.) 

INTOXICATING   LIQUORS— CRIMINAL  PROSBCU- 

TION— STATUTORY   PROVISIONS— SPECIAL 

VERDICT— SUFFICIENCY. 

1.  In  a  prosecution  for  retailing  liquor  with- 
out a  license  the  court  could  not  enter  judg- 
ment on  a  special  verdict  finding  that  defend- 
ant sold  a  quart  of  whisky  about  a  year  prior 
to  the  finding  of  the  bill,  for  which  he  was 
paid  30  cents.  The  jury  should  have  found 
every  fact,  either  by  proof  or  presumption,  es- 
sential to  defendant's  guilt. 

2.  An  indictmeut  charging  defendant  with 
retailing  without  a  license  "a  quantity  of  spirit- 
uous liquor  by  small  measure,  to  wit,  by_  the 
measure  of  a  pint,"  may  be  sustained  either 
under  Code,  §  1076,  making  it  a  misdemeanor 
to  sell  spirituous  liquor  by  small  measure  in 
any  other  manner  than  is  prescribed  by  law, 
or  under  Laws  1901,  pp.  130,  152,  c.  0,  {g  70, 
103,  prescribing  a  license  tax  for  persons  sell- 
ing liquors,  and  making  it  a  misdemeanor  to 
practice  a  trade,  profession,  or  use  any  fran- 
chise without  having  paid  the  tax  and  obtained 
a  license. 

Appeal  from  Superior  Court,  Polk  County; 
E.  B.  Jones,  Judge. 

Ell  Bradley  was  acquitted  of  selling  liquor 
without  a  license,  and  the  state  appeals.  Be- 
versed. 

The  Attorney  General,  for  the  State.  J.  B. 
Sblpman,  for  defendant 

CONNOR,  J.  The  defendant  was  charged 
in  the  usual  form  of  indictment  with  retail- 
ing without  license  "a  quantity  of  spirituous 
liquor  by  small  measure,  to  wit,  by  the  meas- 
ure of  a  pint"  The  Jury  returned  for  a  spe- 
cial verdict  "that  the  defendant  sold  one 
quart  of  whisky  to  J.  B.  Constant,  in  Polk 
county,  about  one  year  prior  to  the  finding 
of  the  bill,  for  which  said  Constant,  in  Polk 
county,  paid  the  defendant  thirty  cents.  If, 
upon  the  above  facts,  the  court  be  of  the 
opinion  that  the  defendant  is  guilty,  the  Jury 
BO  find;  otherwise,  not  guilty."  His  honor 
held  that  the  defendant  was  not  guilty,  and 
so  adjudged.  The  solicitor  for  the  state  ap- 
pealed. 

We  are  of  the  opinion  that  his  honor  could 
not  hare  adjudged  the  defendant  guilty  upon 
the  special  verdict,  and  that  he  could  not 
render  any  Judgment  thereon.  The  offense 
charged  is  selling  liquor  without  having  a  li- 
cense to  do  so.  It  is  true  that  it  has  been 
the  settled  law  In  this  state  for  more  than 
50  years  that  "proof  of  the  existence  of  a  li- 
cense to  retail  must  come  from  the  defend- 
ant" (State  V.  Emery,  98  N.  C.  668,  3  S.  E. 
636),  and  upon  proof  of  sale,  in  the  absence 
of  such  proof,  the  Jury  must  find  the  defend- 
ant guilty.  If,  however,  the  Jury  shall,  in- 
stead of  returning  a  general  verdict,  find  a 
special  verdict,  they  should  find  every  fact, 
if  it  exists,  either  by  proof  or  presumption, 
essential  to  the  defendant's  guilt;  otherwise 
the  court  should  set  the  finding  aside  and 
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direct  a  venire  de  novo.  State  v.  Bloodwortb, 
94  N.  0.  918;  State  v.  Bray,  89  N.  C.  480; 
State  V.  Corporation,  111  N.  C.  661,  16  S.  E. 
331;  State  v.  Oakley,  103  N.  C.  408,  9  S.  E. 
575.  The  bill  of  indictment  is  drawn  under 
the  provisions  of  section  1076  of  the  Code, 
which  makes  it  a  misdemeanor  to  sell  "spir- 
ituous liquor  by  the  small  measure  in  any 
other  manner  than  ia  prescribed  by  law." 
The  charge  is  that  the  defendant  sold  "by 
the  measure  of  a  pint"  It  may,  if  the  allega- 
tions are  found  to  be  true,  be  sustained  either 
under  that  section  or  section  103,  c.  9,  p.  152, 
Laws  1901.  Section  70  of  this  statute,  beUig 
the  revenue  law  of  that  year,  prescribes: 
"Every  person  •  •  •  selling  spirituous 
*  •  •  liquors  •  •  '  •  shall  pay  a  license 
tax  semiannually  oh  the  first  days  of  January 
and  July  as  follows:  First,  for  selling  in 
quantities  of  five  gallons  or  less,  fifty  dollars 
for  each  six  months;  second,  for  selling  in 
quantities  of  five  gallons  or  more,  one  hun- 
dred dollars  for  each  six  months,"  etc.  Sec- 
tion lOS  makes  it  a  misdemeanor  to  practice 
any  trade  or  profession  or  use  any  franchise 
without  having  paid  the  tax  and  obtained  a 
license  as  required,  etc.  It  would  seem  that, 
in  view  of  the  new  classification  of  dealers  in 
spirituous  liquors,  a  sale  of  five  gallons  or 
less  would  be  by  small  measure.  This  is  the 
principle  of  construction  adopted  in  State  v. 
Shaw,  13  N.  C.  198.  We  have  said  this  mucli 
because  we  presume  the  appeal  is  taken  'for 
the  purpose  of  having  our  opinion  on  the 
question. 

For  the  defect  In  the  special  verdict  there 
must  be  a  venire  de  novo. 


032  N.  C.  S80) 
JOTNER  et  at  V.  SUGG  et  aL 

(Supreme  Court  of  North  Carolina.    May  B, 
1903.) 

HOMESTEAD  —  CONVEYANCE  BY  HUSBAND- 
CONSTITUTION  —  CONSTRUCTION  —  RECON- 
VEYANCE TO  WIPE— DEATH  OF  HUSBAND— 
MEROBR  OF  ESTATE. 

1.  Const,  art  10,  g  2,  provides  that  a  home^ 
stead  not  exceeding  $1,000  in  value  shall  be 
exempt  from  sale  under  execution  or  other  final 
process,  and  sections  8  and  5  continue  the  ex- 
emption during  the  widowhood  of  the  owner's 
wife,  unless  she  be  the  owner  of  a  homestead 
in  her  own  right,  and  during  the  minority  of 
his  children.  Section  8  declares  that  nothiuK 
in  the  foregoing  sections  of  the  article  Bhall 
prevent  the  owner  from  disposing  of  the  home- 
stead by  deed,  but  that  no  such  deed  shall  be 
valid  without  the  voluntary  signature  and  aEi- 
sent  of  the  owner's  wife,  signified  on  her  pri- 
vate examination.  Beld,  that  such  provisions 
only  prohibited  a  conveyance  of  the  homestead 
without  the  joinder  and  privy  examination  of 
the  wife,  which  would  transfer  the  owner's 
homestead  right  of  exemption,  and  hence,  where 
an  owner  conveyed  land  subject  to  his  home- 
stead right,  and  the  land  was  subsequently  re- 
conveyed  to  his  wife,  subject  to  the  homestead 
exemption,  on  the  husband's  death  the  wife's 
homestead  right  was  merged  in  the  fee  acquir- 
ed by  her  under  the  deed. 

Douglas,  J.,  dissenting. 
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On  petition  for  rehearing.  Oranted,  and 
former  opinion  reversed,  and  Judgment  be- 
low affirmed. 

For  former  opinion,  see  ISl  N.  0.  824,  42 
8.  B.  82S. 

WALKER,  3.  This  is  a  petition  to  rehear 
and  review  the  judgment  of  this  court  render- 
ed at  the  last  term  in  the'  above-entitled  case. 
It  involves  a  matter  of  the  greatest  impor- 
tance, as  It  relates  to  the  ever-recurring  ques- 
tion of  the  extent  of  the  homestead  rights 
and  requires  as  to  declare  and  decide  what 
are  the  nature  and  characteristics  of  that 
creature  of  the  Constitution  known  as  the 
"homestead,"  and  wtiat  right  in  or  control  or 
dominion  over  it  the  owner  has  and  enjoys 
under  the  terms  of  the  instrument  by  which 
it  was  brought  into  existence. 

The  facts  in  regard  to  this  particular  case, 
as  we  gather  them  from  the  record,  are  those 
stated  by  the  court  In  the  prevailing  opinion 
delivered  at  said  term,  with  slight  modifica- 
tions, not  now,  perhaps,  material  to  be  con- 
sidered, in  connection  with  the  question  to  be 
discussed  and  decided  on  the  rehearing,  and 
are  as  follows:  "Blaney  Joyner  in  1893  exe- 
cuted a  deed  of  trust  to  Allen  Warren  to 
secure  creditors.  In  wliich  was  Included  the 
land  in  controversy,  which  was  conveyed 
'subject  to  and  reserving  however  his  [Blaney 
Joyner's]  homestead  rights  therein  as  secured 
by  the  laws  of  North  Carolina.'  After  due 
advertisement  according  to  the  terms  of  the 
trust,  the  land  was  sold  'subject  to  the  re- 
served homestead  right  of  Blaney  Joyner,' 
and  was  bought  by  R.  L.  Davis,  with  whom 
Blaney  Joyner  had  arranged  that  it  should 
be  bought  for  his  benefit,  and  the  deed  there- 
for was  made  by  Alien  Warren,  trustee,  to 
said  Davis,  'subject  to  the  homestead  right  of 
Blaney '  Joyner,'  and  coupled  with  a  parol 
trust  to  convey  the  same  to  whomsoever 
Blaney  Joyner  might  direct;  and,  by  direc- 
tion of  Blaney  Joyner,  said  Davis  conveyed 
tbe  land,  'subject  to  said  Blaney  Joyner's 
homestead  right,*  to  his  wife,  J.  A.  E.  Joy- 
ner. Blaney  Joyner  and  his  wife  united  in 
a  mortgage  to  secure  to  said  Davis  the  pay- 
ment of  the  purchase  money,  which  was  sub- 
sequentiy  paid  otC  by  Mrs.  Joyner,  after  the 
death  of  her  husband,  as  appears  by  the  tes- 
timony of  W.  O.  Lang  in  the  record.  Blaney 
Joyner  died  without  Issue,  and  the  plaintiffs 
are  his  heirs  at  law.  J.  A.  E.  Joyner  died 
BUbsequentiy,  in  1901,  having  devised  tbe 
land  to  her  nieces,  the  defendants,  who  are 
in  possession  of  the  premises." 

It  was  held  by  this  court  aSl  N.  O.  324, 
42  S.  E.  828)  that  there  was  no  parol  trust 
created  by  Mrs.  Joyner,  and  that  the  parol 
trost  raised  by  the  agreement  between  R.  L. 
Davis  and  Blaney  Joyner  was  performed  by 
the  execution  of  the  conveyance  of  Davis  to 
J.  A.  E.  Joyner,  as  directed  by  Blaney  Joy- 
ner,. so  that  the  question  as  to  the  trust  Is 
now  out  of  the  case,  and  we  have  only  to  de- 
termine whether  the  deed  of  trust,  and  the 


subsequent  deed  of  the  trustee  to  Davis,  and 
of  Davis  to  Mrs.  Joyner,  vested  in  her  the  tt- 
tie  to  the  land  described  in  the  deeds,  subject 
only  to  tbe  right  of  Blaney  Joyner  to  tiave 
and  occupy  a  part  of  tbe  land,  to  the  value 
of  $1,000,  exempt  from  sale  under  execution, 
for  the  time  fixed  in  the  Constitution,  or 
whether  the  deeds  conveyed  ail  of  said  lands, 
except  the  part  subject  to  the  exemption' 
the  said  part  being  so  excepted  from  tbe 
deeds  as  tliat  no  interest  whatever  therein 
vested  in  Mrs.  Joyner.  In  other  words,  does 
the  Constitution  forbid  the  sale  of  the  land 
itself,  allotted  as  property,  which  shall  be  ex- 
empt from  sale  under  execution,  without  the 
joinder  of  husband  and  wife  In  the  deed,  and 
the  privy  examination  of  the  wife  thereto, 
or  does  it  merely  prohibit  any  conveyance, 
without  such  Joinder  and  privy  examination, 
which  will  transfer  or  convey  this  right  of 
exemption,  leaving  the  husband  free  to  con- 
vey all  other  Interests  be  may  have  in  the 
excepted  part,  to  take  effect  In  possession 
when  the  exemption  has  ceased?  We  un- 
hesitatingly adopt  the  latter  construction  as 
the  one  which  was  clearly  contemplated  by 
the  framers  of  the  Constitution,  which  has 
met  wHh  legislative  sanction,  as  we  shall 
hereinafter  show,  and  which  has  been  uni- 
formly adopted  by  this  court  until  this  case 
was  decided  at  the  last  term. 

It  is  provided  in  article  10  of  the  Constitu- 
tion as  follows: 

"Sec.  2.  Every  homestead  and  tbe  dwellings 
and  buildings  used  therewith,  not  exceeding 
in  value  one  thousand  dollars,  to  be  selected 
by  the  owner  thereof,  or  in  lieu  thereof,  at 
the  option  of  the  owner,  any  lot  in  a  city, 
town  or  village,  with  the  dwellings  and  build- 
ings used  thereon,  owned  and  occupied  by 
any  resident  of  this  state,  and  not  exceeding 
the  value  of  one  thousand  dollars,  shall  be 
exempt  from  sale  under  execution  or  other 
final  process  obtained  on  any  debt.  But  no 
property  shall  be  exempt  from  sale  for  taxes, 
or  for  payment  of  obligations  contracted  for 
the  purchase  of  said  premises. 

"Sec.  3.  The  homestead,  after  the  death  of 
the  owner  thereof,  shall  be  exempt  from  the 
payment  of  any  debt  during  the  minority  of 
his  children  or  any  one  of  them." 

"Sec.  5.  If  the  owner  of  a  homestead  die, 
leaving  a  widow  but  no  children,  the  same 
shall  be  exempt  from  the  debts  of  her  hus- 
band, and  the  rents  and  profits  thereof  shall 
enure  to  her  benefit  during  her  widowhood, 
unless  she  be  tbe  owner  of  a  homestead  In 
her  own  right" 

"Sec.  8.  Nothing  contained  In  the  foregoing 
sections  of  this  article  shall  operate  to  pre- 
vent the  owner  of  a  homestead  from  dispos- 
ing of  the  same  by  deed;  but  no  deed  made 
by  the  owner  of  a  homestead  shall  be  valid 
without  the  voluntary  signature  and  assent 
of  his  wife,  signified  on  her  private  examina- 
tion according  to  law." 

It  is  perfectly  .obvious  from  a  bare  perusal 
of  these  sections  that  the  sole  object  of  the 
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framen  of  the  Constitution  was,  not  to  set* 
apart  property  wlilcti  should  not  be  sold  by 
the  owner,  but  to  exempt  ttie  property  from 
execution,  and  thereby  put  It  beyond  the 
reach  of  creditots  for  the  time  specified. 
Their  only  care  and  solicitude  were  to  pro- 
tect him  who  had  been  or  might  be  overtaken 
by  misfortune,  and  to  save  his  family  from 
utter  impoverishment  and  destitution.  They 
did  not  intend  to  tie  the  hands  of  the  head 
of  the  family  so  that  he  could  not  dispose  of 
his  property,  as  they  well  knew  that  the  Jus 
dlsponendl  would  always  be  one  of  the  most 
valuable  qualities  of  the  estate;  but  it  was 
their  purpose  to  bind  the  hands  of  the  credit- 
or so  that  he  could  not  lay  them  upon  the  ex- 
empted property  of  the  debtor  in  the  time  of 
bis  adversity,  and  to  suspend  his  right  to 
proceed  against  that  property  for  the  satis- 
faction of  his  claim  during  the  period  of  ex- 
emption. This  constituted  their  chief,  and, 
indeed,  their  only,  aim  and  purpose,  and  it 
was  never  Intended  that  this  humane  and 
beneficent  provision  of  the  organic  law  should 
be  so  Interpreted  as  to  take  away  from  the 
owner  of  the  right  of  exemption  any  part  of 
his  almost  equally  valuable  right  of  aliena- 
tion. 

The  framera  of  the  Constitution  meant  ex- 
actly what  they  said  and  ordained— that  a 
certain  part  of  the  real  property  of  the  debtor 
should  be  set  apart  for  his  use  and  occupa- 
tion, where  be  might  dwell  with  his  family 
in  peace  and  contentment,  without  any  cred- 
itors to  molest  or  make  him  afraid,  so  long 
as  he  might  live,  and  to  extend  the  benefit  of 
the  exemption  to  the  wife  during  her  life. 
If  there  slwuld  be  no  children  of  the  marriage, 
and,  if  there  were  children,  then  during  the 
minority  of  the  children,  or  any  one  of  them. 
The  leading  idea,  if  not  the  only  one,  was  to 
create  an  exemption,  and  not  an  estate,  and 
an  exemption,  too,  for  a  limited  period,  leav- 
ing the  estate  which  the  debtor  already  had 
in  the  land  unimpaired.  We  have  said  that 
no  new  estate  was  created,  for  we  are  told 
that  an  estate  is  the  Interest  which  the  ten- 
ant has  in  his  land,  and  no  interest  has  been 
created  here,  but  merely  a  right  of  exemp- 
tion, or  a  privilege  of  protection  against  cred- 
itors; leaving  the  debtor  at  full  liberty  to 
deal  with  his  estate  at  his  own  free  will, 
provided  he  does  not  alien  this  right  of  ex- 
emption or  interfere  with  its  enjoyment  with- 
out the  consent  of  his  wife,  to  be  signified  in 
the  manner  prescribed. 

We  find,  therefore,  that,  as  regards  the 
property  allotted  for  the  purpose  of  exemp- 
tion, the  debtor  acquires  no  new  right,  in- 
terest, or  estate  In  It,  as  he  is  supposed  al- 
ready to  have  the  entire  estate,  but  some- 
thing collateral  to  It;  and  if  this  something, 
which  we  may  call  a  right  of  exemption,  or 
a  determinable  right  of  exemption,  or  a 
quality  annexed  to  the  land,  whereby  it  ia 
exempted,  is  preserved  to  him  and  bis  fam- 
ily intact,  he  may  convey  •or  transfer  his 
estate  or  interest  in  the  land,  as  he  could  do 


if  this  right  did  not  exist,  without  Infringing 
upon  any  provision  of  the  Constitution.  The 
land  is  his,  and  he  holds  it  with  an  the  rights 
and  Incidents  of  ownership,  among  wlilcb 
stands  pre-eminent  the  right  of  alienation, 
as  essential  to  his  power  and  dominion  over 
it;  and  the  lawmakers  could  not  have  in- 
tended to  put  any  restriction  upon  this  right, 
for  it  would  be  against  the  policy  of  the  law 
to  do  so,  except  in  so  far,  and  only  in  so  far, 
as  it  might  be  necessary  to  protect  the  owner 
against  his  creditors.  If  he  does  not  inter- 
fere with  the  right  of  exemption,  why  may 
he  not  do  with  lils  own  a&  he  pleases  in  ail 
other  respects,  and  why  may  he  not  sell  and 
convey,  without  the  Joinder  of  his  wife,  all 
of  his  interest  in  that  which  it  is  not  neces- 
sary for  him  to  keep  in  order  to  secure  to 
himself  and  his  family  the  full  enjoyment  of 
this  right  of  exemption?  When  It  is  admit- 
ted to  be  a  mere  determinable  right  of  ex- 
emption, as  we  understand  It  Is  in  the  opin- 
ion of  this  court  delivered  at  the  last  term, 
the  result  we  have  reached,  and  not  the  one 
stated  by  the  court  in  that  opinion.  Is,  we 
think,  the  natural  and  Inevitable  conclusion 
that  follows  from  the  admission.  The  true 
idea  is  well  expressed  by  the  court  in  Hughes 
v.  Hodges,  102  N.  O.  236,  0  S.  B.  437:  "The 
Jus  dlsponendl  is  a  vested  right,  and  protect- 
ed by  the  Constitution,  and  is  restricted  only 
by  provisions  for  dower  and  homestead, 
which  restrictions  must  be  so  construed  as  to 
carry  out  the  kindly  purpose  for  which  they 
were  created,  with  no  more  restriction  of  the 
power  of  alienation  than  is  necessary  to  make 
them  effectual." 

We  have  thus  far  stood  upon  "the  reason 
of  the  thing,"  and  the  letter  and  spirit  of  the 
Constitution.  But  if  there  can  be  any  doubt 
or  uncertainty  in  regard  to  this  matter,  why 
may  we  not  call  to  our  aid  the  Interpreta- 
tion placed,  impliedly,  at  least,  upon  this 
constitutional  provision  by  the  Legislature? 
It  was  provided  by  Acts  1869-70,  c.  121,  f  1 
(Batae's  Revlsal,  c.  55.  S  26),  "that  It  should 
not  be  lawful  to  levy  upon  or  sell  under  ex- 
ecution for  any  debt  the  'reversionary  inter- 
est' in  any  lands  Included  in  a  homestead  un- 
til after  the  termination  of  the  homestead 
interest  tliereln."  While  the  words  "rever- 
sionary interest"  are  here  used  to  describe  a 
right  which  the  owner  has  in  the  land  sub- 
ject to  the  determinable  exemption,  and  were 
inappropriate,  In  a  technical  sense,  for  that 
purpose,  because  the  homestead  Is  not  an 
estate,  and  the  Interest  or  estate  of  the  own- 
er in  the  land  Is  in  no  way  divided  np  or 
changed,  yet  It  appears  clearly  from  the  act 
that  the  liCgislature  thought  that,  under  the 
Constitution,  the  ovraer  had  a  salable  in- 
terest in  the  exempted  land,  distinct  from 
the  right  of  exemption.  If  this  is  not  so, 
and  the  land  itself,  or  the  part  of  it  allotted 
for  the  purpose  of  exemption,  was  in  the 
mind  of  the  Legislature  as  being  that  thing 
which  constituted  the  "homestead,"  why 
should  It  speak  of  a  "reversionary  interest," 
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whlcb  Implies  tbat  tbere  Is  a  preceding  par- 
ticular estate  or  Interest,  and  undertake  to 
protect  that  "reversionary  Interest"  Irom 
sale  nnder  final  process?  It  Is  utterly  Im- 
possible to  conceive  tbat  the  Legislature,  In 
staying  the  sheriff's  hand  until  the  right  of 
exemption  has  expired,  could  have  had  any 
other  idea  than  that  the  Constitution  created 
only  a  right  of  exemption,  which  left  the 
land  In  the  bands  of  the  debtor  exposed  to 
sale,  subject  only  to  that  privilege  or  right 
of  exemption,  and  the  exempted  land  whlcb 
•was  thus  liable  to  be  sold  was  miscalled  a 
"reversion."  It  expressed  the  right  idea  with 
the  wrong  word,  but  nevertheless  it  placed 
the  unmistakable  interpretation  upon  the 
Constitution  which  we  have  adopted.  It 
would  have  been  idle  to  protect  from  sale 
under  execution  something  that  did  not  exist 
and  could  not  be  sold,  and  it  will  not  be  Im- 
puted to  the  Legislature  that  It  intended  to 
do  a  vain  thing.  This  court,  speaking  by 
Ashe,  J.,  in  Adrian  v.  Shaw,  82  N.  G.  476, 
Bays:  "In  this  state  it  Is  held  that  the  home- 
stead right  is  a  quality  annexed  to  land, 
whereby  the  estate  is  .exempted  from  sale 
under  execution  for  debt,  and  it  has  its 
force  and  vigor  In  and  by  the  Constitution. 
If  it  was  intended  by  the  framers  of  the 
Constitution  that  all  of  the  interest  of  the 
owner  in  the  homestead  land  should  be  ex- 
empted from  sale.  It  was  not  necessary  to 
pass  the  act  of  1869-70,  as  the  Constitution 
sufficiently  protected  it."  It  was  only  upon 
the  supposition  that  there  was  an  Interest 
in  the  exempted  land  which  was  left  exposed 
to  sale  that  made  it  necessary  to  pass  the 
said  act  That  statute  was  remedial  In  Its 
nature.  The  old  law  was  the  Constitution, 
whlcb  declared  tbat  a  certain  part  of  the 
land  sbonld  be  set  apart,  and  to  It  should  be 
attached  a  right  or  privilege  of  exemption 
only;  thereby  rendering  it  liable  to  sale  sub- 
ject to  that  exemption.  The  mischief  was 
that  sales  under  execution  had  been  and  were 
then  being  made,  which  were  recognized  as 
valid  by  the  courts,  and  which  were  consid- 
ered as  injurious  to  the  homesteader,  and  to 
remedy  this  evil  the  statute  was  enacted. 
It  was  not  declaratory,  because,  if  the  fram- 
ers of  the  Constitution  intended  tbat  "the 
estate  in  the  land,  in  its  entirety,  should  be 
set  apart  and  exempted,"  this,  as  we  have 
said,  was  all-sufflclent,  without  a  statute  to 
forbid  its  sale  under  execution,  as  we  know 
tbat  the  Constitution  does  tbat  in  express 
and  positive  terms. 

But  let  us  examine  the  question  In  the 
light  of  the  decisions  of  this  court: 

The  case  of  Jenkins. v.  Bobbltt,  77  N.  O. 
885,  is  directly  in  point,  and  has  never  been 
overruled  or  questioned.  It  Is  well  to  repro- 
duce a  part  of  what  Is  said  In  that  case  by 
Pearson,  C.  J,  for  the  court:  "We  think  it 
clear  that  this  section  refers  exclusively  to 
the  disposition  of  the  homestead  estate  by 
the  owner  thereof,  and  has  no  reference 
whaterear  to  any  conveyance  be  may  make 


of  bis  estate  in  reversion.  By  the  proper 
construction,  this  section  should  read,  'But 
no  deed  purporting  to  dispose  of  the  home- 
stead made  by  the  owner  of  a  homestead 
shall  be  valid  without  the  voluntary  signa- 
ture and  assent  of  bis  wlfe^  signified  on  her 
private  examination  according  to  law.'  Read 
in  this  way,  tbere  Is  sense  to  it;  but  to  make 
it  apply  to  a  disposition  of  the  reversion,  as 
well  as  a  disposition  of  the  homestead  es- 
tate, incurs  the  censure  of  the  rule,  'Hseret  in 
litera,  hseret  in  cortlce.'  •  •  •  As  the 
owner  of  an  estate  in  reversion  after  a  home- 
stead estate  had  a  right  to  make  a  voluntary 
alienation,  it  follows  that  his  creditors  had 
a  right  to  have  it  sold  under  execution. 
Hence  the  necessity  for  the  statute  (Battle's 
Bevlsal,  c.  56,  i  26).  If  tbe  wife  bad  the 
power  to  put  a  veto  upon  the  sale  of  tbe  re- 
version by  refusing  to  give  her  assent,  that 
act  would  not  have  been  needed.  But  such  a 
power  on  the  part  of  tbe  wife,  to  object  eit 
tber  to  tbe  voluntary  disposition  of  the  re- 
version by  the  husband,  or  to  an  involuntary 
disposition  of  it  by  execution,  was  not  then 
suggested  by  any  one.  •  •  •  A  sale  by 
the  owner  of  the  homestead  of  his  estate  in 
reversion  stands  as  at  common  law,  and 
tbe  owner  has  full  power  to  sell  it,  or  to 
mortgage  it  if  be  desires  to  raise  money  on 
the  credit  of  it  It  Is  bis  property.  Why 
should  be  not  have  a  tight  to  dispose  of  it? 
Tbe  right  seems  to  be  conceded  by  his  hon- 
or, unless  It  be  restrained  by  the  section  of 
the  Constitution  upon  which  we  have  com- 
mented." The  principle  of  that  decision  has, 
as  we  think,  been  applied  by  this  court  in 
the  following  cases:  Poe  v  Hardle,  65  N.  C. 
447;  Hager  v.  Nixon,  6S)  N.  C.  108;  Barrett 
V.  Richardson,  76  N.  O.  429;  Littlejohn  v. 
Bgerton,  77  N.  C.  379;  Glieen  v.  Summey,  80 
N.  C.  187;  Murphy  v.  McNeill,  82  N.  C.  221; 
Adrian  v.  Shaw,  82  N.  C.  474;  Wyche  v. 
Wyche,  85  N.  C.  96;  Grant  v.  Bdwards,  86  N. 
C.  513;  Keener  v.  Goodson,  89  N.  C.  273; 
Lowdermilk  v.  Corpenlng,  92  N.  C.  333;  Rog- 
ers- y.  Kimsey,  101  N.  C.  559,  8  S.  B.  159; 
Jones  V.  Britton,  102  N.  C.  166,  9  S.  E.  554, 
4  L.  R.  A.  178;  Hughes  v.  Hodges,  102  N.  C. 
236,  9  S.  E.  437;  Long  v.  Walker,  105  N.  C. 
90,  10  S.  E.  858;  Fleming  v.  Graham,  110 
N.  C.  874,  14  S.  E.  922;  Banking  Co.  ▼.  Wblt- 
aker,  110  N.  C.  345,  14  S.  E.  920;  Davis  v. 
Smith,  113  N.  C.  94,  18  S.  E.  53;  Stem  v. 
Lee,  116  N.  C.  426,  20  S.  E.  736,  26  L.  R.  A. 
814;  Thomas  v.  Fulford,'  117  N.  C.  667,  23 
S.  B.  635;  Bevan  v.  Ellis,  121  N.  C.  224,  28 
S.  E.  471;  Williams  v.  Scott,  122  N.  C.  548, 
29  S.  E.  877.  These  and  many  other  cases 
either  directly  or  indirectly  recognize  the 
right  of  the  owner  of  the  homestead  land  to 
sell  tbe  same  subject  to  the  right  of  exemp- 
tion, and  thereby  to  convey  what  was  once 
called,  in  default  of  a  better  word,  the  "re- 
version"; and  in  several  cases  it  has  been 
said  by  this  court  that  article  10,  {  8,  of  tbe 
Constitution,  by  which  it  is  required  that 
tbere  shall  be  the  signature  and  assent  and 
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privy  examination  of  the  wife  to  any  valid 
deed  oonvejing  tbe  homestead,  applies  only 
(rben  tbe  exempted  land  has  been  actually 
allotted  and  set  apart  to  the  homesteader. 
Mayho  v.  Cotton,  09  N.  0.  2W;  Hughes  v. 
Hodges,  102  N.  C.  247,  9  S.  E.  437. 

In  Bank  v.  Green,  78  N.  0.  252,  this  court, 
by  Bynum,  J.,  says:  "There  Is  some  mis- 
conception as  to  the.  nature  of  tbe  homestead 
law.  The  homestead  is  not  the  creation  of 
any  new  estate,  vesting  in  the  owner  new 
rights  of  property.  His  dominion  over  It  and 
power  of  disposition  are  precisely  tbe  same 
after  as  before  the  assignment  of  the  home- 
stead. The  law  is  aimed  at  the  creditor  only, 
and  It  Is  upon  him  that  all  of  the  restric- 
tions are  Imposed,  and  tbe  extent  of  these  re- 
strictions Is  tbe  measure  of  tbe  privileges  se- 
cured to  tbe  debtor."  "Tbe  homestead  has 
been  called  a  'determinable  fee,'  but  as  we 
have  seen  that  no  new  estate  has  been  con- 
ferred upon  the  owner,  and  no  limitation  up- 
on bis  old  estate  Imposed,  It  Is  obvious  that  It 
would  be  more  correct  to  say  that  there  is 
conferred  upon  him  a  determinable  exemp- 
tion from  the  payment  of  bis  debts.  In  respect 
to  the  particular  property  allotted  to  blm." 
Id. 

In  Hinsdale  y.  wnilama,  75  N.  C.  431, 
Pearson,  C.  J.,  for  the  court,  says:  "But  a 
sale  by  tbe  owner  of  a  homestead  of  bis  es- 
tate In  reversion  stands  as  at  common  law, 
and  the  owner  has  full  power  to  sell  It" 

In  Ladd  v.  Byrd,  118  N.  0.  468,  18  S.  B. 
666,  the  court  states  tbe  principle  as  follows: 
"Prior  to  tbe  passage  of  the  act  of  1870,  when 
the  reversionary  interest  could  still  be  sold 
under  execution,  the  Judgment  creditor  might, 
at  bis  option,  recognize  the  claim  of  tbe  debt- 
or to  a  homestead  by  exposing  to  sale  only 
sucb  reversionary  interest,  without  affecting 
the  validity  of  the  sale,  or  in  any  way  Impair- 
ing tbe  right  of  tbe  purchaser  to  possession 
of  tbe  land  on  tbe  expiration  of  the  prescrib- 
ed period  of  exemption.  Long  v.  Walker,  105 
N.  C.  91  [10  S.  E.  858];  Wyche  v.  Wyche,  85 
N.  O.  96;  Barrett  v.  Richardson,  76  N.  C. 
423.  When  made  expressly  'subject  to  the 
homestead.'  it  was  held  tbat  tbe  sale  was 
valid,  and  'passed  tbe  reversionary  Interest 
only.'  - 

In  Vanstory  y.  Thornton,  112  N.  C.  196, 
17  S.  E.  566,  34  Am.  St  Rep.  483,  tbe  court 
distinctly  recognized  and  applied  tbe  principle 
that  the  homestead  is  not  a  new  estate,  but 
merely  a  determinable  exemption  from  tbe 
payment  of  debts,  and  tbat  the  land  might  be 
conveyed  subject  to  this  right  of  exemption. 
"The  reversionary  interest  in  the  homestead 
land,"  says  tbe  court,  "may  be  owned  by  one 
person,  while  the  homestead  Interest  or  estate 
is  held  by  another;"  citing  several  cases. 
And  again:  "The  exemptionlst  may  sell  tbe 
land  on  which  the  benefit  rests,  subject  to 
the  Judgment,  but  also  protected  for  the  time 
being  by  the  suspension  of  the  lien."  While 
there  was  a  dissenting  opinion  in  that  case, 
It  was  upon  a  question  not  presented  In  this 


case,  and  as  to  the  principle  here  Involved 
the  Justices  were  unanimous. 

In  Wmiams  v.  Scott  122  N.  0.  548,  29  S. 
E.  877,  tbe  court  says:  "A  sale  of  the  rever- 
sionary interest  In  land  by  an  assignee  in 
bankruptcy,  in  which  a  homestead  has  been 
allotted,  is  fully  recognized  in  our  courts. 
Wlndley  v.  Tankard,  88  N.  O.  223;  Murray  v. 
HazeU,  99  N.  O.  168,  5  S.  E.  428.  The  laws 
of  North  Carolina  prohibit  a  sheriff  from 
selling  the  reversionary  interest  in  homestead 
lands  under  execution,  but  tbey  do  not  pre- 
vent tbe  homesteader  himself  from  convey- 
ing it    Jenkins  v.  Bobbltt  77  N.  0.  385." 

In  Thomas  v.  Fulford,  117  N.  C.  667,  23  S. 
E.  635,  there  was  a  wide  divergence  of  views 
developed,  but  no  principle  theretofore  es- 
tablished by  tbe  court  in  regard  to  tbe  right 
of  exemption  was  overruled  or  even  modified. 
There  was  a  concurrence  in  opinion  of  three 
of  tbe  Justices,  to  the  effect  that  a  valid  sale 
could  be  made  by  tbe  husband  of  the  land  al- 
lotted as  a  homestead,  without  the  Joinder  of 
his  wife,  subject  to  tbe  right  of  exemption, 
though  it  was  decided  that  upon  the  special 
facts  of  that  case,  a  good  title  could  not  be 
made.  This  resulted  from  the  opinion  of 
Clark,  J.,  that  the  right  to  a  homestead  was 
a  mere  "stay  of  execution,"  which  Is  per- 
sonal to  tbe  owner  of  the  land,  and  also  in- 
alienable. In  other  respects  he  concurred 
with  Montgomery  and  Avery,  JJ.;  and,  had 
it  not  been  for  his  view  of  the  law  in  tbe 
respect  indicated,  which  does  not  affect  tbe 
matter  under  consideration  in  this  case,  the 
Judgment  in  that  case  would  have  been  the 
reverse  of  what  it  was.  Viewed  in  this  light 
the  decision  is  a  direct  authority  in  favor 
of  the  defendants'  contention  in  tbe  case  at 
bar. 

In  Hughes  v.  Hodges,  102  N.  C.  247,  9  S. 
E.  440,  it  is  said:  "Neither  is  it  material 
that  the  wife  of  tbe  defendant  did  not  by 
deed,  assent  to  his  receiving  a  homestead  in 
the  Swamp  place.  Section  8,  art  10,  of  the 
Constitution,  applies  only  to  a  conveyance  of 
the  homestead  after  it  Is  laid  off."  Mayho 
V.  Cotton,  69  N.  C.  294.  The  court.  In  Hughes 
V.  Hodges,  supra,  clearly  reeognlzos  the  right 
of  the  owner  of  tbe  land  to  convey  It,  subject 
to  tbe  right  of  exemption,  without  the  Join- 
der of  bis  wife.  Page  245,  102  N.  C,  9  S.  E. 
437.  It  is  not  necessary  to  hold  that  there 
is  no  reversionary  Interest  or  nothing  sub- 
stantially equivalent  to  It  for  the  debtor  to 
sell,  as  his  right  of  exemption  can  be  fully 
protected  and  preserved  without  such  a  hold- 
ing. 

In  Scott  V.  Lane,  109  N.  C.  154,  13  S.  E. 
772,  it  appeared  that  at  the  time  two  mort- 
gages on  land,  which  was  of  less  value  than 
$1,000,  were  made,  the  mortgagor  was  mar- 
ried; that  he  acquired  tbe  land  in  1869;  that 
he  and  his  wife  lived  upon  the  land,  and. 
bad  no  children;  and  tbat  he  owed  no  debts, 
except  those  mentioned  in  tbe  mortgages. 
The  mortgages  were  foreclosed,  and  the  pur^ 
chaser  sued  tbe  mortgagor  for  possession.    It 
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was  held  that  the  purchaser  acquired  a  good 
title,  as  against  the  defendant,  subject  only 
to  lie  wife's  contingent  right  of  dower,  al- 
though she  had  not  Joined  In  the  mortgages, 
and  that  he  was  entitled,  therefore,  to  re< 
cover  the  land.  The  case  Is  directly  In  point, 
and  It  Is  Impossible  to  distinguish  It  from  our 


The  case  of  Harkham  v.  Hicks,  00  N.  0. 
204,  was  relied  on  as  an  authority  sustaining 
the  conclusion  of  the  court  at  the  last  term; 
but  the  Chief  Justice  did  not  think  that  It 
was  In  point,  or  at  least  not  sufficient  for  that 
purpose.  In  referring  to  that  case,  he  said: 
"While  the  court  recognizes  that  the  home- 
stead is  not  an  estate,  it  seems  to  me  that  It 
falls  to  recognize  the  results  that  follow  from 
the  changes  In  Its  opinion."  What  Is  stated 
In  Markham  t.  Hicks,  supra.  In  reference  to 
the  homestead,  is  utterly  Inconsistent,  we 
tUnk,  with  the  decision  In  Murphy  v.  Mc- 
Neill, 82  N.  0.  221,  and  was  directly  repudiat- 
ed by  the  court  In  Ladd  v.  Byrd,  113  N.  O. 
468, 18  S.  E.  666.  See,  also,  in  the  same  con- 
nection, the  strong  language  of  the  court  In 
Jones  T.  Britton,  102  N.  C.  183,  8  S.  E.  554, 
4  L.  R.  A.  178,  citing  Jenkins  ▼.  Bobhltt,  7T 
N.  C.  385,  and  Llttlejohn  v.  Egerton,  77  N. 
C.  879.  In  that  case  the  court  takes  a  view 
of  the  act  of  1870,  forbidding  the  sale  of 
"reyerslonary  Interests,"  differing  widely 
from  that  expressed  by  Smith,  O.  J.,  In  Mark- 
ham  T.  Hicks,  supra. 

The  argument  that,  If  the  owner  of  the 
land  is  allowed  to  sell  subject  to  the  right  of 
exemption,  the  property  would  not  bring 
much,  and  would  be  bought  only  by  specula- 
tors, and  result  In  a  sacrifice  to  the  home- 
titeader,  could  apply,  If  at  all,  only  to  forced 
sales  made  under  execution  or  other  final 
process,  and  not  to  voluntary  sales;  for  In 
the  latter  case  the  owner  can  sell  for  his 
own  price,  or  refuse  to  sell  at  all.  He  has 
the  power  to  make  his  own  terms.  Therefore 
what  Is  stated  in  the  opinion  of  the  coiut  at 
the  last  term  In  regard  to  such  sales  can  have 
no  application  to  this  case.  When  the  ar- 
gument was  used  by  Dick,  J.,  In  Poe  v  Har- 
die,  65  N.  C.  447,  and  by  Reade,  J.,  in  Hins- 
dale T.  Williams,  75  N.  O.  430,  they  were 
speaking  with  reference  to  the  act  of  1870, 
and  referring  only  to  forced  sales.  In  Bank 
T.  Oreen,  78  N.  0.  252,  Bynum,  J.,  says: 
'"The  court  should  not  listen  to  an  argument 
based  upon  advantage  to  the  debtor,  or  be 
influenced  by  considerations  of  benefit  to  him, 
btit  should  construe  the  law  as  it  Is  written. 
The  courts  cannot,  by  Judicial  legislation, 
even,  do  so  bold  a  thing  as  to  confer  new 
rights  and  exemptions,  in  the  face  of  plain 
legislation  by  the  lawmaking  power.  •  •  • 
Such  an  argument  should  not  be  addressed  to 
a  court  which  cannot  make,  but  only  con- 
Btme  and  administer,  the  law  as  It  Is  writ- 
ten. If  worthy  of  consideration,  It  should 
be  directed  to  the  Legislature  as  a  reason 
for  changing  the  law." 

We  cannot  understand  why  a  conveyance 


of  land  subject  to  the  owner's  right  of  ex- 
emption should  not  be  permitted  to  have  full 
force  and  effect,  and  to  convey  all  the  inter- 
est he  has  In  it,  subject  only  to  his  right  to 
use  and  enjoy  It  during  the  period  of  the 
exemption.  This  Is  all  that  the  Constitution 
secures  to  him,  and  every  principle  of  law 
and  public  policy  requires  that  his  right  of 
alienation  should  be  as  little  hampered  as 
possible.  But  we  have  said,  and  we  now 
repeat,  that  the  prohibition  of  section  8,  art 
10,  of  the  Constitution,  against  the  convey- 
ance by  the  husband,  without  the  voluntary 
signature  and  assent  of  the  wife,  to  be  signi- 
fied by  her  privy  examination,  was  not  In- 
tended to  become  effective  until  the  home- 
stead is  actually  allotted  to  the  owner  of 
the  land.  It  Is  provided  by  that  section  that 
no  owner  of  a  homestead  shall  convey  It 
without  the  assent  of  his  wife,  and  this  nec- 
essarily implies  that  there  has  been  an  ac- 
tual allotment,  as  no  one  can  be  said  to  be 
the  owner  of  that  which  does  not  exist  The 
right  to  the  homestead  always  exists,  and 
is  guarantied  by  the  Constitution,  but  the 
homestead  Itself  cannot  come  into  existence 
until  It  has  been  "selected  by  the  owner"  of 
the  land,  and  actually  allotted,  and  thereby 
Identified  as  his  homestead.  Mayho  v.  Cot- 
ton, and  Hughes  t.  Hodges,  supra.  This 
very  question  was  Involved  In  Hager  ▼.  Nix- 
on, 68  N.  C.  108,  and  the  meaning  of  the 
words  of  the  Constitution,  "owner  of  a  home- 
stead," as  used  In  the  several  sections  above 
quoted,  was  clearly  defined.  In  that  case  the 
husband  died  without  owing  any  debts,  and 
without  having  had  any  homestead  set  apart 
to  him.  His  wife  and  minor  children  applied 
for  the  allotment  of  a  homestead,  and  the 
court  decided  that  section  6,  by  which  It  is 
provided  that  "if  the  owner  of  a  homestead 
die,  leaving  a  widow,"  she  shall  have  the 
benefit  of  the  homestead  during  her  widow- 
hood, meant  that  the  homestead  ipust  have 
been  allotted  to  the  husband,  and  he  must 
in  that  way  have  become  the  "owner  of  a 
homestead,"  before  she  could  have  the  bene- 
fit of  It  "It  Is  Implied."  says  the  court  "that 
the  ancestor  had  been  the  owner  of  the  home- 
stead, by  which,  In  this  connection,  must  be 
meant  a  part  of  his  property  set  apart  and 
designated  as  exempt  and  not  merely  land 
occupied  and  owned  by  him."  Id.  p.  110. 
The  words  "owner  of  a  homestead"  are  used 
In  section  8,  by  which  the  sale  of  the  home- 
stead without  the  assent  of  the  wife  Is  for- 
bidden; and  as  the  court  has  said  in  Hager 
V.  Nixon,  supra,  that  the  same  words  in  all 
of  the  sections  must  of  necessity  receive  the 
same  construction,  the  restraint  of  allenatioii 
Imposed  by  section  8  can  apply  only  to  a 
homestead  which  has  been  actually  allotted. 
See,  also,  Bruce  v.  Strickland,  81  N.  C.  2C7. 
The  prohibition  of  that  section  cannot,  there- 
fore, affect  this  case,  as  there  had  been  no 
allotment  of  the  homestead  when  Blaney  Joy- 
ner  executed  the  deed  of  trust  to  Allen  Wai^ 
ren. 
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It  fonowB  tnm  what  we  have  stated  that 
J.  A.  B.  Joyner  acquired  a  good  title  to  the 
land  In  question  by  the  sale  and  deed  to  her, 
subject  to  Blaney  Joyner's  homestead  right, 
or  his  determinable  right  to  use  and  occupy 
the  same  exempt  from  the  claims  of  his  cred- 
itors; and,  this  right  having  expired  at  his 
death,  the  "homestead"  right  of  J.  A.  B. 
Joyner  merged  In  the  fee  simple  she  acquir- 
ed by  the  deed,  and  gave  her  a  good  and  in- 
defeasible title  to  the  land  which  she  de- 
vised to  the  defendants.  They  are  therefore 
entitled  to  the  same  as  against  the  plain- 
tiffs. 

The  former  Judgment  of  this  court  Is  re- 
versed, and  the  Judgment  of  the  lower  court 
U  affirmed.    Petition  allowed. 

CONKOR,  J.,  having  been  of  counsel,  did 
not  sit  in  the  hearing  of  this  case. 

DOUGLAS,  .T.  Still  adhering  to  the  views 
contained  in  the  opinion  of  the  court  as  de- 
livered by  me  at  its  last  term,  I  am  compel- 
led to  dissent  from  the  present  opinion  of  the 
court  Here  my  dissent  would  end  if  the 
present  opinion  simply  expressed  its  present 
views,  but,  as  it  Is  In  gn^eater  part  a  critical 
review  of  the  former  opinion,  I  deem  It  prop- 
er to  say  something  further.  The  opinion  of 
the  court  speaks  of  the  construction  "which 
has  been  uniformly  adopted  by  this  court  un- 
til this  case  was  decided  at  the  last  term." 
This  alleged  uniformity  of  construction  I 
have  been  utterly  unable  to  discover.  It 
may  exist  somewhere,  but,  If  so,  in  a  state 
too  intangible  for  my  mental  grasp.  Per- 
haps it  shares  the  ethereal  existence  of  that 
quality  of  exemption  which  is  said  to  be 
capable  of  existing  independently  of  the  sub- 
stance which  it  quallfles.  The  case  of  Thom- 
as V.  Fulford,  117  N.  O.  667.  23  S.  E.  635,  In 
which  a  distinguished  member  of  the  bar 
wittily  said  that  there  were  five  dissenting 
opinions,  may  be  cited  as  an  example  of  uni- 
formity. The  court  again  says  that  the  fram- 
ers  of  the  Constitution  "never  Intended  that 
this  humane  and  beneficent  provision  of  the 
organic  law  should  be  so  interpreted."  Per- 
haps not.  My  only  way  of  knowing  their 
thoughts  is  from  their  written  words.  In  the 
construction  of  the  constitutional  provisions 
creating  the  homestead,  there  are  two  differ- 
ent views,  either  of  which  might  reasonably 
be  followed,  but  they  are  antagonistic.  If 
one  is  right,  the  other  must  be  wrong;  and 
it  seems  to  me  that  the  effort  to  combine 
these  inconsistent  principles  is  the  real  cause 
of  the  confusion  that  has  arisen  in  the  con- 
struction of  the  homestead,  and  is  the  vital 
error  in  the  present  opinion  of  the  court. 
The  homestead  must  be  either  a  mere  quali- 
ty annexed  to  land,  or  a  particular  estate 
carved  out  of  the  tee.  The  very  definition  of 
the  one  excludes  the  other.  A  quality  in  it- 
self has  no  independent  existence,  but  must 
remain  annexed  to  the  subject  which  it  qual- 
ifies.   The  qualities  of  a  horse  are  generally 


considered  as  including  strength,  speed,  en- 
durance, gentleness,  and  intelligence.  The 
owner  cannot  sell  the  horse,  and  still  keep 
these  qualities  for  himself.  The  qualities 
must  go  with  the  horse,  or  cease  to  exist  On 
the  contrary,  no  one  would  include  the  mane 
and  tall  of  a  horse  among  bis  qualities. 
They  are  parts  of  the  horse,  and  can  be  cut 
off  and  separated  from  the  horse.  So,  if  the 
homestead  is  a  mere  quality  annexed  to  land, 
it  must  remain  with  the  land;  but  if  it  is 
a  particular  estate  carved  out  of  the  fee.  it 
may  exist  and  be  conveyed  independently  of 
the  reversion.  We  adopted  the  former  view 
as  being  more  logical,  In  view  of  the  repeat- 
ed decisions  of  this  court;  but  I  readily  ad- 
mit that  the  latter  is  not  unreasonable,  pro- 
vided it  is  not  confused  with  a  lot  of  incon- 
sistent qualities. 

The  logical  result  of  the.  present  opinion  of 
the  court  is  to  turn  the  homestead  into  an  es- 
tate or  interest  in  land.  Its  parts  are  (1)  a 
particular  estate  for  life  to  the  homesteader; 
(2)  a  remainder  to  his  children  until  they 
have  become  21  years  of  age;  (3)  a  contin- 
gent remainder  to  his  widow  during  her  wid- 
owhood, unless  she  has  a  homestead  of  her 
own;  and  (4)  the  ultimate  fee  or  reversion, 
which  may  be  retained  or  conveyed  by  the 
homesteader.  This  idea  seems  to  have  bceu 
running  through  the  minds  of  the  court,  in 
one  form  or  another,  for  many  years,  from 
their  frequent  use  of  the  terms  "homestead 
estate"  and  "reversion."  The  court  princi- 
pally relies  upon  the  case  of  Jenkins  ▼.  Bob- 
bltt,  77  N.  C.  385,  which  it  says  "is  dlrecOy 
in  point,  and  has  never  been  overruled  or 
questioned."  Then  follows  a  long  extract 
from  that  opinion.  In  which  occur  the  follow- 
ing paragraphs:  "As  the  owner  of  an  estate 
In  reversion  after  a  homestead  estate  had  a 
right  to  make  a  voluntary  alienation,  it  fol- 
lows that  his  creditors  had  a  right,  to  have 
It  sold  under  execution."  And  again:  "A  sale 
by  the  owner  of  the  homestead  of  his  estate 
in  reversion  stands  as  at  common  law." 
This  is  a  distinct  recognition  of  two  different 
estates  carved  out  of  the  same  fee.  This 
court  In  Its  present  opinion,  uses  the  fol- 
lowing language:  "If  this  Is  not  so,  and  the 
land  Itself,  or  a  part  of  it  allotted  for  the 
purpose  of  exemption,  was  in  the  mind  of 
the  Legislature  as  being  that  thing  which 
constitutes  the  'homestead,'  why  should  It 
speak  of  a  'reversionary  interest'  which  im- 
plies that  there  is  a  preceding  estate  or  in- 
terest." It  may  be  asked  why,  if  I  am  now 
willing  to  call  it  an  estate,  I  did  not  so  call 
it  in  writing  the  former  opinion  of  the  court? 
One  sufilcient  reason  was  that  this  court, 
while  frequently  using  the  words  "estate" 
and  "reversion,"  had  repeatedly  declared  in 
unequivocal  terms  that  the  homestead  was 
merely  a  quality  of  exemption  attached  to 
land,  which  Is  utterly  inconsistent  with  the 
idea  of  an  estate.  Now  that  this  court  has 
virtually  turned  It  into  an  estate,  by  giving  it 
all  the  elements  that  constitute  an  estate,  I 
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tbink  It  sbonld  be  called  by  Its  proper  name. 
Although  feeUng  compelled  to  dissent  from 
the  opinion  of  the  conrt,  It  Is  proper  to  Say 
that  I  shall  offer  no  further  opposition  to  the 
adoption  of  the  rule.  It  cannot  be  said  that 
It  is  In  violation  of  any  of  the  constitutional 
or  inherent  rights  of  the  citizen,  and,  as  the 
personnel  of  this  court  insures  the  perma- 
nency of  this  opinion  for  many  years  to 
come,  I  shall  not  further  attempt  to  weaken 
what  I  cannot  change.  Where  no  moral 
question  is  Involved,  the  mere  consistency  of 
Individual  opinion  bears  no  Importance,  com- 
pared to  the  necessity  of  establishing  settled 
roles  of  property. 


(5S  W.  Va.  3]8> 

CUNNINGHAM   v.   BOARD   OF   EDUCA- 
TION. 
(Siqn«ine  Conrt  of  Appeals  of  West  Virginia. 
April  18,  1903.) 
BOARD  OS"  BDCCATION— MKKTINO— NOTICB 

1.  A  meeting  of  twu  members  of  a  board  of 
edncatior.,  at  a  time  and  place  of  which  no  no- 
tice was  giver  to  the  other  member  of  the 
board,  and  at  which  he  was  not  present,  is  not 
a  legal  meeting,  and  any  attempted  offlcial  act 
thereat   is  null   and   void. 

2.  A  boerd  of  education  can  perform  official 
acts  only  when  a  quorum  thereof  are  assem- 
bled as  a  board,  by  duo  notice  to  ail  the  mem- 
bers, except  that  the  president  and  secretary 
may  sign  orders  upon  the  sberUT  to,-  any  sum 
of  money  which  may  Lave  been  already  ordered 
to  be  paid.    Section  6,  c.  4R,  Code  1899. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Bandolph  County; 
John  Homer  Holt,  Judge. 

Action  by  A.  Ii.  Cunningham  against  the 
board  of  education  of  Dry  Fork  district 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Beversed. 

0.  W.  Dslley  and  Cnnnlngham  &  Stallings, 
for  plaintiff  in  error.  W.  B.  Maxwell  and  E. 
D.  Talbott,  for  defendant  In  error. 

McWHORTEB,  P.  This  was  an  action  of 
assumpsit  by  A.  L.  Cunningham  against  the 
board  of  education  of  Dry  Fork  district,  in 
Randolph  county,  instituted  in  the  circuit 
court  of  said  county,  for  $745,  the  contract 
price  for  "building  upper  story  and  vestibule 
and  other  repairs  done  to  the  public  school- 
house  at  Job,  subdistrict  No.  6,  and  furnish- 
ing material  therefor,  as  per  specification  and 
details  mentioned  in  the  second  count  to  the 
declaration."  The  defendant  entered  the  gen- 
eral plea  of  noD  assumpsit,  and  tendered  two 
spedal'  pleas  In  writing,  and  asked  leave  to 
flie  the  same,  which  leave  was  granted  and 
the  pleas  filed.  The  first  was  to  the  effect 
that,  at  the  time  and  place  of  the  supposed 
making  of  the  contract  in  the  declaration 
mentioned,  there  was  no  meeting  of  the  board 
of  education  of  the  district  of  which  all  Its 
oiembers  bad  notice;  that  Asa  Cooper,  a 
member  of  said  board,  at  the  time  of  making 
■aid  supposed  contract  with  plaintiff,  had  no 
-notice  of  the  time  or  place  of  meeting  of  said 
US.TS.-9 


board;   that  on  the day  of  July,  1899, 

and  before  plaintiff  had  attempted  to  carry 
oat  any  part  of  said  contract,  the  defendant, 
when  all  ,the  members  of  said  board  were 
present  at  a  meeting  called  for  that  purpose, 
and  of  which  the  plaintiff  had  notice,  did 
then  and  there,  by  order  entered  of  record, 
cancel  the  supposed  contract,  but  notwith- 
standing said  orders  so  entered  by  defendant, 
and  notice  thereof,  plaintiff  attempted  to  car- 
ry out  said  supposed  contract,  which  defend- 
ant was  ready  to  verify;  and  prayed  Judg- 
ment, etc.  The  second  plea  set  up  the  same 
defense  more  elaborately,  detailing  how  the 
meeting  of  May  24, 1889,  at  which  the  alleged 
contract  was  made,  was  brought  about,  etc., 
and  the  proceedings  of  the  board  in  July. 
1899,  in  repudiating  the  contract  and  giving 
plaintiff  notice  thereof,  and  setting  up  the 
defense  that  defendant  by  said  contract  cre- 
ated a  debt  against  the  district  illegally,  be- 
cause of  lack  of  funds  to  p^  for  the  work 
ordered.  And  on  the  16tb  of  May,  1900,  the 
defendant  moved  for  and  obtained  leave  to 
file  additional  pleas,  good  in  law,  at  any  time 
within  the  next  30  days  from  that  date;  and 
on  the  22d  of  October,  1901,  plaintiff  moved 
to  strike  out  said  pleas  filed,  and  six  special 
pleas  tendered  to  be  filed,  on  the  ground  that 
said  pleas  filed  and  tendered  to  be  filed  did 
not  constitute  a  defense  to  the  action,  which 
motion  was  overruled  and  plaintiff  excepted, 
and  to  all  of  which  pleas  plaintiff  replied 
generally.  The  said  six  special  pleas  were  to 
the  same  effect  as  the  said  former  pleas.  The 
case  was  tried  before  a  Jury,  and  on  the  24th 
of  Octolier,  both  parties  liavlng  Introduced  all 
their  evidence  to  the  Jury,  the  defendant  de- 
murred to  plaintiff's  evidence.  In  which  plain- 
tiff Joined,  and  the  Jury  returned  a  condition- 
al verdict  for  the  plaintiff,  and  assessed  his 
damages  at  $843,  and  the  conrt  took  time  to 
consider  the  demurrer  to  the  evidence.  On 
the  29th  of  January,  1902,  the  court  overruled 
the  demurrer,  and  entered  Judgment  for 
plaintiff  for  the  amount  of  the  verdict.  To 
the  action  of  the  court  In  overruling  Its  de- 
murrer to  the  evidence  and  in  rendering  Judg- 
ment for  the  plaintiff,  the  defendant  except- 
ed, and  was  given  30  days  In  which  to  have 
its  bill  of  exceptions  signed  up,  which  bills  of 
exceptions  were  signed,  sealed,  and  saved  to 
the  defendant  on  the  30th  day  of  January, 
1902. 

Upon  the  trial  the  plaintiff  Introduced  as  a 
witness  George  M.  Curtis,  who  was  secretary 
of  the  board  of  education  at  the  time  the  con- 
tract was  made  with  Cunningham,  on  the 
24th  day  of  May  1899,  for  the  work  done  on 
the  BChoolhouse  at  Job,  for  the  price  of  which 
work  this  suit  is  brought.  He  Introduced  the 
record  of  said  board,  which  shows  that  a 
meeting  was  held  in  Whitmer  on  Saturday, 
AprU  22,  1899,  at  which  meeting  A.  E.  White, 
president  of  the  said  board,  and  E.  S.  Nelson, 
a  member  thereof,  were  present;  Asa  Cooper, 
the  other  member  of  the  board,  not  being 
present.    The  record  further  shows  that  the 
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said  meeting  of  April  22d  was  Iield  In  pursu< 
nnce  to  an  order  of  adjournment  dated  De- 
cember 31, 1898,  at  wliicli  the  same  two  mem- 
bers, Wlilte  and  Nelson,  were  present,  and  at 
which  Cooper  was  not  present  At  tbe  meet- 
lug  of  April  22d  tbe  order  was  made  to  have 
the  work  done,  which  is  charged  for  by  plain- 
tiff, the  speciflcations  whereof  were  entered 
of  record,  and  the  secretary  directed  to  ad- 
vertise "for  bids  to  be  flied  on  or  before  May 
20tb,  at  1  o'clock,  and  not  after."  And  it 
was  ordered  that  the  board  do  meet  on  tbe 
20th  day  of  May,  1899,  at  1  o'clock,  at  Job. 
From  some  cause  or  other,  not  stated,  no  meet- 
ing was  held  on  the  20th  of  May  at  Job  or 
elsewhere,  but  the  witness  stated  the  follow- 
ing from  the  record:  "Office  of  the  Secretary 
of  the  Board  of  Education  of  Dry  Fork  Dis- 
trict, Randolph  County,  West  Virginia.  Pur- 
suant to  a  call  by  A.  E.  White,  Prest.  of  said 
Board,  the  Board  of  Education  of  said  dis- 
trict, convened  at  Job,  said  call  being  made 
to  convene  at  Whitmer  and  in  absence  of 
Asa  Cooper  and  A.  E.  White,  who  was  sick 
and  unable  to  come  to  said  place,  E.  S.  Nel- 
son, met  at  two  o'clock  p.  m.,  on  the  24th 
day  of  May,  1899:  Present  A.  B.  White, 
Prest,  and  E.  S.  Nelson,  member  of  said 
Board.  *  *  *  The  bids  of  G.  S.  Wilson,  J. 
W.  Munson  and  A.  L.  Cunningham,  having 
been  received  and  filed  by  Secretary  of  this 
Board,  as  heretofore  ordered  by  said  Board, 
tbe  bid  of  O.  8.  Wilson  being  ¥825.00,  that  J. 
W.  Munson  $750.00,  and  that  of  A.  L.  Cun- 
ningham being  $745.00,  for  the  contract  for 
furnlsUng  tbe  materials  for  and  constructing 
a  second  story  addition  and  vestibule  addi- 
tion to,  and  making  certain  changes  or  al- 
terations in  the  Job  School  Building  in  Sub 
District  #6,  of  said  District,  according  to 
the  plans  tlnd  specifications  of  said  Board, 
as  the  same  appears  of  record  in  the  minutes 
of  the  proceedings  of  said  Board  of  date  April 
22, 1889,  and  it  appearing  that  A.  li.  Cunning- 
ham was  the  lowest  responsible  bidder,  and 
he  tiaving  tendered  and  filed  a  good  and  suf- 
ficient bond  to  secure  the  faithful  perform- 
ance of  his  contract,  it  is  hereby  ordered  that 
said  contract  is  hereby  awarded  to  said  A.  L. 
Cunningham  to  build  and  furnish  materials 
for  the  addition  and  alterations  as  to  said 
Job  School  Building  hereinbefore  provided  by 
reason  of  bis  said  written  bid  filed  as  afore- 
said, and  when  said  work  is  completed,  it  la 
ordered  that  said  A.  L.  Cunningham  shall  l)e 
paid  said  sum  of  $745.00  by  proper  order 
drawn  upon  tbe  building  fund  of  said  dis- 
trict, in  the  manner  provided  by  law.  It  la 
ordered  tliat  this  Board  do  uqw  adjourn.  A. 
B.  White,  Prest,  Geo.  M.  Curtis,  Secy." 
Witness  Curtis  further  states  that  the  meet- 
ing was  held  at  Job  at  2  o'clock;  that  there 
was  a  call  by  Mr.  White,  president,  a  copy  of 
which  witness  mailed  to  Mr.  Cooper  at  Har- 
mon, but  the  meeting  was  to  be  held  at  the 
office  of  witness  in  Whitmer;  tliat  on  the 
day  of  meeting,  President  White  sent  word 
that  he  would  not  be  able  to  attend  on  ac- 


count of  sickness,  and  "It  was  decided  by  Mr. 
Nelson,  Inasmuch  as  Cooper .  didn't  come  on 
the  train,  or  did  not  appear  at  the  time  tbe 
meeting  was  to  be  held  pursuant  to  the  call, 
that  we  would  go  down  to  Job  and  meet 
with  Mr.  White,  and  transact  this  business, 
and.  If  Mr.  Cooper  was  coming  up  horseback 
to  Whitmer,  we  would  be  able  to  intercept 
:  him  at  Job,  and  If  be  was  present  at  Whit- 
mer he  would  be  Intercepted,  and  he  could 
meet  with  the  other  two  members  there." 
Witness  stated  that  Job  was  about  five  miles 
from  Whitmer.  Cooper  lived  at  Harmon, 
which  is  about  ten  miles  from  Whitmer: 
Cooper  testified  that  he  got  the  notice  of  tbe 
meeting  to  be  held  on  the  24th  of  May  sent 
to  him  by  mail  by  Curtis,  two  days  after 
the  meeting  was  to  be  held;  and  this  is  cor- 
roborated by  Squire  McDonald,  who  testified 
tliat  he  got  Cooper's  mall  from  the  post  office 
at  Harmon,  In  which  was  Included  the  postal 
card  giving  liim  notice  of  the  meeting,  and 
which  he  got  from  the  post  office  one  or  two 
days  after  the  date  of  tbe  meeting,  which 
card  he  gave  to  Cooper.  The  so-called  action 
of  tbe  board  at  a  meeting  held  on  the  24tb 
of  May  was  the  contract  upon  which  plain- 
tiff's claim  is  based,  and  which  he  put  in 
evidence,  and  relies  upon  to  establish  ills  de- 
mand. 

Section  6,  c.  45,  Code  1899,  provides  that 
"a  quorum  of  a  board  of  education  shall  con- 
sist of  a  majority  of  the  members  thereof 
and  in  the  absence  of  the  president  one  of 
said  members  may  act  as  such;  but  they 
shall  do  no  official  business  except  when  as- 
sembled as  a  board  and  by  due  notice  to  all 
the  members,  except  that  tbe  president  and 
secretary  may  sign  orders  upon  the  sheriff 
for  any  sum  of  money  which  may  have  been 
already  ordered  to  be  paid."  The  language 
of  this  statute  is  unequivocal.  The  members 
can  do  no  official  business  except  when  as- 
sembled as  a  board,  and  by  due  notice  to  all 
the  members.  In  Honaker  v.  Board  of  Bdu- 
caUon,  42  W.  Ya.  170,  24  S.  B.  644,  82  U 
R.  A.  418,  67  Am.  St  Rep.  847  (Syl.,  pt  1), 
it  Is  held:  "Tbe  board  of  education  of  a 
school  district,  composed  of  the  president  of 
the  board  of  education  and  two  commission- 
ers, is  a  public  corporation,  created  by  stat- 
ute (Code  1899,  I  7,  c  45),  with  functions 
of  a  public  nature  expressly  given,  and  hav- 
ing no  otber;  and  therefore  it  can  exercise 
no  power  not  expressly  conferred  or  fairly 
arising  by  necessary  Implication,  and  it  can 
exercise  its  functions  in  no  other  mode  than 
In  that  prescribed  or  authorized  by  the  stat- 
ute." And  point  2:  "The  members  of  the 
board,  acting  individually  and  separately,  and 
not  as  a  board,  convened  for  the  transaction 
of  business,  cannot  accept  a  proposal  or  make 
any  contract  whatever  that  will  bind  them  as 
a  corporation."  And  in  point  4  It  is  held 
that  "ail  who  deal  with  a  board  of  education 
are  charged  with  notice  of  the  scope  of  their 
authority,  and  that  they  can  bind  their  dis- 
trict only  to  the  extent  and  by  sucb  con- 
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tncta  as  are  exprendy  authorized  by  law." 
Of  conrse,  this  means  contracts  which-  are 
made  by  the  board  when  properly  assembled 
as  a  board;  all  the  members  thereof  having 
had  due  notice  of  such  meeting.  Llmer  ▼. 
Trader's  Company,  44  W.  Va.  175,  28  8.  B. 
730;  Pennsylvania  Lightning  Bod  Co.  ▼. 
Board  of  Education,  20  W.  Va.  860;  Wintz 
V.  Board  of  Education,  28  W.  Va.  227;  Casto 
V.  Board  of  Education,  88  W.  Va.  707,  18  S. 
SL  023.  Cooper  testifies  that  he  had  no  do- 
tlee  of  the  meeting  held  by  White  and  Nelson 
on  the  22d  of  April,  1899,  but  it  matters  not 
about  the  meeting  of  April  22d,  as  the  al- 
leged contract  was  made  on  the  24th  of  May, 
at  a  meeting  held  at  Job  by  two  of  the  mem- 
bers of  the  board  five  miles  from  the  place 
at  which  the  meeting  was  called  to  be  held, 
at  Whitmer.  There  can  be  no  question  that 
Cooper,  a  member,  had  no  notice,  even  of 
the  meeting  to  be  held  at  Whltmer,  until  a 
day  or  two  after  the  meeting  was  held  at 
Job.  As  it  appears  from  the  record  that  the 
contract  sued  upon  attempted  to  be  awarded 
by  the  board  of  education  on  the  24th  of 
May,  1899,  la  clearly  shown  by  the  evidence 
adduced  by  the  plaintiff  himself  to  be  utterly 
null  and  void,  the  demurrer  to  the  evidence 
should  have  been  sustained.  It  is  unnecessary 
to  look  to  the  assignment  of  error  because  of 
the  courfa  refusal  to  allow  the  defendant  to 
offer  In  evidence  before  the  jury  an  order 
made  by  the  defendant  on  the  29th  of  July, 
1899,  and  notice  given  thereof  to  the  plain- 
tiff, as  set  out  in  bill  of  exceptions  No.  2. 

For  these  reasons,  the  court  reverses  the 
Judgment  of  the  circuit  court,  and,  proceed- 
ing to  render  such  judgment  as  the  circuit 
court  should  have  rendered,  sustains  the  de- 
murrer to  the  evidence,  and  renders  Jodg- 
ment  for  the  defendant 


(»  W.  Va.  160) 

MAZON'S  ADM'Z  t.  MAXON-MILLBB 
CO.  et  aL 

<Siiprem«  Court  <MC  Appeals  of  West  Virginia. 
AprU  11,  1903.) 

OORPORATIONa— COMPENSATION    OF 
FRBSIDBNT. 

LA  prerident  of  a  corporation  is  not  enti- 
tled to  any  compensatloD  for  serrices  rendered 
•■  such  president  unless  the  same  in  allowed  by 
the  stockholders.  Section  53,  c.  63,  Code  1899; 
Ravenswood,  S.  &  G.  R.  Co.  v.  Woodyard,  46 
W.  Va.  558,  33  S.  B.  285. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Cabell  County; 
B.  S.  DooUttle,  Judge. 

Bill  by  Thomas  Maxon's  administratrix 
against  the  Maxon-Mlller  Company  and  oth- 
ers. Decree  for  plaintiff,  and  defendant  the 
Springfield  Malleable  Iron  Company  appeals. 
Rferersed  in  part,  and  affirmed  in  part 

George  S.  Wallace,  for  appellant.  T.  B. 
Bbeppard,  for  appellee. 

f  L  Se«  Corpontlona.  voL  U,  Cant.  Dig.  il  UM. 
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DENT,  J.  The  appeal  of  the  Springfield 
Malleable  Iron  Company  in  the  case  of  Thom- 
as Maxon's  administratrix  against  the  Max- 
on-Mlller Company  from  the  circuit  court  of 
Cabell  county  presents  the  single  question  as 
to  whether  the  allowance  by  the  circuit  court 
In  its  decree  to  the  estate  of  Thomas  Maxon, 
deceased,  of  the  sum  of  $257.18  as  salary  for 
said  Maxon's  services  as  president  of  such 
company,  is  supported  by  law.  The  record 
shows  negatively  that  the  stockholders  never 
authorized  such  allowance  to  be  made,  ei- 
ther before  or  after  the  services  were  ren- 
dered. No  brief  is  filed  in  behalf  of  the  ap- 
pellee. The  appellant  relies  on  the  case  of 
Ravenswood,  8.  &  Q.  Ry.  Co.  v.  Woodyard, 
46  W.  Va.  658,  33  a  B.  285,  as  being  conclu- 
sive in  the  present  case.  In  that  casl  It  was 
held  that  no  allowance  could  be  made  to  a 
president  of  a  corporation,  unless  by  resolu- 
tion or  by-law  of  the  stockholders,  for  the 
reason  that  section  53,  c.  63,  Code  1899,  pro- 
vides that  "there  shall  be  no  compensation 
for  services  rendered  by  the  president  or  any 
director,  unless  it  be  allowed  by  the  stock- 
holders." For  a  full  discussion  of  the  mat- 
ter, reference  is  made  to  the  case  cited.  The 
statute  governs  this  case,  and  determines  It 
In  favor  of  the  appellant. 

The  decree  complained  at,  therefore,  in  so 
far  as  It  decrees  to  the  estate  of  Thomas  Max- 
on, deceased,  the  sum  of  $257.18  for  services 
rendered  by  him  as  president  of  the  Maxon- 
Miller  Company,  is  reversed,  end  In  all  other 
respects  affirmed,  with  costs  against  the  ad- 
mlnlsti^atrix,  to  be  paid  out  of  any  funds  in 
her  hands  to  be  administered. 


(63  W.  Va.  161' 
BOUPSB  OIL  OO.  T.  GARNER  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
April  11,  1903.) 

OIL  LBASES-OONSTRUCTION. 

1.  A  leesor  executes  at  different  times  twc 
seta  of  oil  leases  to  two  different  lessees,  re- 
serving the  nsual  royalty,  and,  after  the  first 
leases  have  been  avoided  by  the  ezecutioo  of 
the  second,  the  first  lessee  pays  two  yeara^ 
rental  or  commntatlon  money  to  the  lessor, 
with  fnll  knowledge  of  the  execution  of  the 
second  leases.  Such  payment  does  not  entitle 
such  lessee  to  claim  the  reservied  royalty,  or  any 
part  thereof,  either  in  law  or  equity. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Wetzel  Coun- 
ty;  M.  H.  wmis,  Judge. 

BUI  by  the  Eclipse  Oil  Company  against 
Henry  Gamer  and  others.  Decree  for  de- 
fendants, and  plaintiff  appeals.     Affirmed. 

Fleming  &  Fleming  and  U.  N.  Amett,  Jr., 
for  appellant  Caldwell  &  Caldwell  and 
Hall  &  Hall,  for  appellees. 

DENT,  J.  The  Eclipse  OH  Company  ap- 
peals from  a  decree  of  the  circuit  court  of 
Wetzel  county  dismissing  its  bill  filed  in  a 
certain  chancery  suit  therein  pending  insti- 
tuted by  it  against  Henry  Gamer  and  oth- 
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en  to  have  an  acconntliig  of  certain  oil  roy- 
alty. This  suit  Is  the  sequel  to  the  chancery 
cause  of  the  same  plalntlft  against  the  South 
Fenn  Oil  Company  and  others,  47  W.  Va.  84, 
34  S.  E.  023,  where  the  facts  may  be  found 
stated  at  length.  In  that  case  the  plainttfrs 
leases  were  held  void  as  to  the  subsequent 
leases  of  the  defendant  Plaintiff  now  In- 
sists that  It  Is  entitled  to  the  one-eighth  roy- 
alty received  by  Henry  Oamer  under  and  by 
virtue  of  his  lease  to  the  South  Penn  OU 
Company. 

The  grounds  of  this  daim,  as  stated  In  the 
bill,  are:  First,  that  the  plaintiff,  after  Hen- 
ry Garner  had  executed  his  second  leases 
olrned  by  the  South  Penn  Oil  Company,  paid 
blm  $2,175  on  tbe  10th  of  November,  1898, 
and  12,176  October  81,  1899,  being  the  rentals 
or  commutation  money  for  the  years  expir- 
ing on  the  10th  day  of  November,  1898,  and 
the  10th  day  of  November,  1899,  which  the 
said  Gamer  received  in  full  satisfaction  of 
such  rentals;  second,  that  the  said  Gamer 
by  reason  of  the  execution  of  the  South  Penn 
Oil  company  leases  and  putting  the  latter 
company  In  possession,  had  wrongfully  de- 
prived the  plaintiff  of  the  benefit  of  its  leases; 
and,  third,  that  the  plalntitTs  leases  covered 
this  royalty.  Examination  of  the  leases  shows 
that  the  iBBt  contention  is  untenable,  for  the 
reason  that.  In  effect,  Henry  Gamer  was  to 
have  this  one-elghtb  royalty  under  the  provi- 
sions thereof.  The  second  g:round  Is  res  adju- 
dlcata  by  reason  of  the  former  decision  of  this 
court  in  tliat  it  was  held  that  the  plaintiff's 
leases  were  void  at  the  time  Henry  pamer 
executed  the  South  Penn  Oil  Company' leases, 
and  that  he  had  the  legal  right  to  make  the 
latter,  and  avoid  the  former.  The  only  ques- 
tion, then,  is  as  to  what  rights  the  plaintiff  ac- 
quired by  reason  of  the  payment  of  the  com- 
mutation money  after  Its  leases  had  been  le- 
gally avoided.  It  did  not  acquire  thereby 
any  right  to  the  one-eighth  royalty,  for  the 
reason  that  its  leases  contain  the  provision: 
"The  parties  of  the  second  part,  heirs  or  as- 
signs, agree  to  give  to  the  first  party  % 
part  of  all  the  petroleum  obtained  from  the 
said  premises  as  produced  in  a  crude  state; 
the  said  %  part  of  the  petroleum  to  be  set 
apart  in  the  pipe  line  running  said  petroleum 
to  the  credit  and  for  the  benefit  of  the  said 
party  of  the  first  part"  This  amounts  to  a 
clear  reservation  of  the  royalty  which  the  de- 
fendant Gamer  is  charged  with  receiving, 
and  deprives  the  plaintiff  of  any  right  to 
have  or  demand  the  same. 

Tbe  bill  shows  that  the  first  payment  of 
rental  was  made  on  the  10th  day  of  Novem- 
ber, 1808,  being  some  days  prior  to  the  time 
which  the  South  Penn  Oil  Company  took  pos- 
session under  its  leases,  and  this  sum  so  paid 
was  for  tbe  12  months  already  expired.  The 
bin  does  not  allege  that  the  plaintiff  during 
this  time  was  In  any  manner  prevented  from 
taking  possession  of  and  boring  wells  on  the 
land  under  its  leases.  Hence  the  payment  of 
this  money  was  for  a  past  term,  which  It 


had  fully  enjoyed.  In  so  far  as  Henry  Gamer 
was  concerned,  and  in  satisfaction  thereof, 
and  can  In  no  manner  give  it  any  right  to 
set  ap  a  claim  to  his  royalty.  The  second 
payment  was  made  after  tbe  South  Penn  Oil 
Company  had  taken  possession  of  and  devel- 
oped the  land,  and  was  not  for  the  purpose 
of  purchasing  the  royalty,  but  for  the  pur- 
pose of  enabling  it  to  maintain  its  suit  then 
pending  against  the  South  Penn  Oil  Com- 
pany. Both  payments  were  made  with  open 
eyes  and  full  knowledge  of  all  the  facts,  and 
on  the  sole  theory  that  plalntlfTs  legal  right 
to  develop  the  land  for  oil  and  gas  was  su- 
perior to  that  of  the  Sonth  Penn  Oil  Com- 
pany, and  this  it  enjoyed  to  tbe  fullest  ex- 
tent In  short  it  bought  a  lawsuit  and  got 
It  The  claim  to  this  royalty  is,  therefore,  an 
afterthought  arising  from  legal  defeat  and 
has  no  foundation  from  the  showing  of 
plalntilTs  bin,  either  in  equity  or  at  law. 
Nor  has  the  plaintiff  any  Men  upon  or  charge 
against  this  royalty  for  the  repayment  of 
the  rent  or  any  part  thereof.  These  proposi- 
tions are  so  plain  that  it  is  labor  wasted  to 
argue  them.  Whether  the  plaintiff  is  entitled 
to  recover  tbe  rent  having  paid  It  with  full 
knowledge,  is  for  a  court  of  law  to  deter- 
mine. Its  right  to  such  legal  adjudication  Is 
reserved  by  the  decree  of  the  circuit  court 
The  bill  being  entirely  based  on  tbe  conten- 
tion that  the  plaintiff  is  entitled  to  the  roy- 
alty, or  some  part  thereof,  and  such  claim 
being  without  foundation,  the  circuit  court 
committed  no  error  in  sustaining  the  demur- 
rer and  dismissing  the  same.  Nor  did  tbe 
court  err  in  retaining  the  cause  until  the  re- 
ceiver's accounts  were  settled.  Ibe  plaintiff 
should  pay  all  costs  of  the  suit. 
The  decree  Is  affirmed. 


(St  W.  Ta.  142) 

CORLBT  T.  CORLBT  et  aL 

(Snpreme  Court  of  Appeals  of  West  Virginia. 
April  11,  1903.) 

APPEAL-FINAL  JVDOHBNT. 

1.  An  order,  entered  on  the  verdict  of  a  Jury 
on  an  issue  out  of  chancery,  that  tbe  defendant 
merely  recover  costs  of  the  plaintiff.  Is  not  a 
final  judgment  decree,  or  order,  giving  the  right 
to  appeal. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Braxton  Conn- 
ty;    W.  G.  Bennett  Judge. 

Bill  by  A.  W.  Corley,  executor,  against 
Sarah  O.  Corley  and  others.  Judgment  for 
plaintiff.  Proceedings  by  Bland  &  Bland 
against  Louisa  W.  Kelly  to  secure  attorney's 
fees.  Judgment  for  Kelly,  and  Bland  ft 
Bland  appeal.    Dismissed. 

W.  E.  Haymond  and  Bland  ft  Bland,  for 
appellants.  B.  P.  ft  V.  B.  Hall  and  A.  W. 
Corley,  for  appellee. 

POFFENBARGEH,  J.  A  chancery  anlt  in 
the  circuit  court  at  Braxton  county  for  the 

1 1.  8m  Appeal  and  Error,  vol.  1  Cent  Dls*  I  Mt 
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settlement  of  the  estate  of  W.  I<.  J.  Gorley, 
Instituted  by  A.  W.  Ck)rley,  executor,  against 
Sarab  C.  Corlejr,  the  widow,  and  otbers,  in 
18S5,  was  still  pending  in  1898,  and  Louisa 
W.  Kelly  (n6e  Corley),  not  having  then  re- 
ceived from  the  executor  all  that  was  due 
her  under  the  will  of  her  father,  employed 
B.  S.  and  C.  H.  Bland,  partners  in  the  prac- 
tice of  the  law,  doing  business  as  Bland  & 
Bland,  to  prosecute  her  claim  to  final  settle- 
ment in  said  snit,  which  th^  did,  and  pro- 
cared  a  decree  to  be  entered  in  her  favor 
on  the  22d  day  of  Janoaiy,  1901,  for  the  sum 
of  $956.72,  subject  to  a  credit  of  |200.  Im- 
mediately afterwards,  a  controversy  arose 
between  Mrs.  Kelly  and  her  attorneys  about 
counsel  fees,  they  claiming  from  her  $350, 
and  she  contending  tliat  she  owed  them  noth- 
ing. She  had  paid  them  about  $200,  which 
sum,  she  insisted,  was  all  she  owed  them 
under  the  contract  of  service.  They  admit- 
ted the  payment  of  the  $200,  but  Insisted  that 
that  stun  was  due  them  for  services  in  pro- 
curing the  transfer  of  something  over  $8,- 
000  from  the  hands  of  her  guardian  in  West 
Virginia  to  those  of  her  guardian  in  Fenn- 
•ylvanla,  to  wliich  state  she  had  removed. 

Mrc.  Kelly,  by  a  written  notice  to  the 
executor,  forbade  payment  by  him  tc  her  at- 
torneys, and  they  therenpon  gave  hin;  no- 
tice, in  writing,  that  they,  claimed  and  would 
assert  an  attorney's  lieu  upon  the  fund  In 
his  liands  for  their  feea.  Thereupon  the  ex- 
ecntor  presented  his  petition  to  the  judge 
of  the  circuit  court,  showing  that  J.  S.  Hyer 
had  caused  an  attachment  against  Mrs.  Kel- 
ly for  $313.06  to  be  levied  upon  her  estate 
in  his  hands;  that  soon  afterwards  Bland 
A  Bland  had  given  notice  of  their  claim  of 
an  attorney's  lien  on  the  fund  for  fees, 
amoooting  to  $350;  that  later  the  sheriff  of 
Braxton  county  had  commenced  a  proceed- 
ing against  ttim  for  the  collection  out  of  said 
fund  of  taxes  due  from  Mrs.  Kelly,  amount- 
ing to  $103.71;  that  there  was  a  dispute 
among  the  parties  as  to  their  rights  of  pri- 
ority in  respect  to  said  fund,  and  that  Mrs. 
Kelly  was  endeavoring  to  have  an  execution 
issaed  against  him  for  the  sum  decreed  to 
her;  and  praying  tbat  she  be  enjoined  frtnn 
■ning  out  an  execution  or  any  process  for  the 
collection  of  said  stun  until  the  claims  as- 
serted against  it  should  be  settled,  and  that 
the  parties  interested  be  compelled  to  litigate 
their  respective  claims  before  the  court 
The  Injunction  was  awarded,  Mrs.  Kelly 
filed  her  answer,  denying  liability  to  Bland 
&  Bland,  end  they  appeared  and  answered 
also,  setting  up  their  claims.  Then  on  the 
Slst  day  of  August  1901,  an  order  was  made, 
directing  an  issue  out  of  chancery  as  to  the 
matters  in  controversy,  and  oa  the  30th  day 
of  November,  1901,  Bland  &  Bland  moved 
the  court  to  set  aside  the  order  directing 
■aid  issue,  wtiich  motion  was  overruled,  and 
a  jory  was  impaneled,  and  the  issue  between 
Bland  A  Bland  and  Mrs.  Kelly  tried.  The 
jury  found  for  the  defendant  Mrs.  Kelly. 


A  motion  was  made  to  set  aside  the  verdict 
on  the  grQund  that  it  was  contrary  to  the  law 
and  the  evidence,  and  that  the  court  had 
erred  in  directing  the  issue  out  of  chancery, 
and  in  overruling  a  motion  to  set,  aside  said 
order,  but  the  court  overruled  the  motion, 
and  entered  the  following  order:  "Therefore 
it  is  considered  by  the  court  that  L.  W.  Kelly 
recover  of  B.  S.  Bland  and  C.  H.  Bland,  part- 
ners in  the  practice  of  law,  under  the  firm 
name  of  Bland  &  Bland,  her  costs  in  tills 
behalf  expended."  Thereupon  Bland  & 
Bland  obtained  an  appeal. 

There  is  no  necessity  for  inquiry  as  to 
whether  the  proceeding  in  which  this  order 
was  made  is  a  pure  interpleader  suit  in  eq- 
uity, where  the  final  disposition  of  the  con- 
troversy must  be  by  a  decree,  either  upon, 
or  without,  a  verdict  upon  an  issue  out  of 
chancery,  according  to  the  nature  of  the  con- 
troversy and  the  evidence;  or  the  statutory 
Interpleader  given  by  section  1  of  chapter 
107  of  the  Code,  in  which  the  final  decision 
is  by  judgment;  or  a  proceeding  by  mere 
motion  to  the  court  upon  citation,  for  the 
adjudication  of  conflicting  claims  respecting 
a  fond  In  court,  in  which  there  must  be  an 
order,  decree,  or  judgment  either  giving  or 
disallowing  what  is  claimed.  There  is  no 
judgment  or  decree  here  saying  whether 
Bland  Sc  Bland  shall  or  shall  not  have  the 
amount  claimed  by  them,  or  any  part  there- 
of, nor  whether  the  fund  npon  wtiich  they 
make  their  claim  has  been  decreed  to  any- 
body else.  The  order  gives  judgment  against 
them  for  costs  only,  and  is  silent  as  to  the 
claim  set  up  In  their  answer. 

There  are  a  few  cases  that  hold  that  the 
existence  or  rendition  of  a  judgment  may 
stand  npon  mere  inference  or  intendment- 
where  there  Is  no  positive,  afilrmatlve,  or 
certain  rendition  of  judgment  but  where 
enough  appears  In  the  order  to  show  that  the 
court  Intended  to  render  judgment  or  to  sup- 
port an  inference  that  the  court  so  intended. 
Thus,  in  Kase  v.  Best  15  Pa.  101,  53  Am. 
Dec  573,  the  court  held  the  entry  made  by 
a  justice  of  the  peace,  "Therefore  plaintiff 
for  costs,"  to  be  a  snfflclent  rendition  of  judg- 
ment saying,  "It  was  clearly  the  Intention 
to  give  final  judgment  for  the  defendant 
and,  that  being  evident,  the  magistrate  is 
not  to  be  held  to  strict  form."  In  Brown 
V.  Parker,  88  O.  0.  A.  261,  07  Fed.  446,  a 
judgment  merely  against  the  plaintiff  for 
costs  in  a  blank  amount  reciting  that  It 
Is  rendered  on  a  verdict  for  defendant  re- 
turned by  direction  of  the  court,  is  sufficient- 
ly final  and  definite  to  give  the  right  of  ap- 
peal. All  that  is  said  in  the  opinion  in  sup- 
port of  this  decision  is:  "We  are  of  the  opin- 
ion that  the  practical  and  probably  the  legal 
effect  of  the  judgment  is  a  dismissal  of  the 
action.  The  plaintiff  In  error  can  hardly 
proceed  to  recover  damages  for  the  conver- 
sion of  the  proper^  In  snit  In  the  face  of 
this  recorded  judgment"  No  precedents  are 
cited  for  the  decision  In  either  of  these  cases, 


Digitized  by 


Google 


t34 


4A  SOUTHBASTEBN  RBPORTBB. 


(w.va. 


and  In  the  opinions  the  orders  held  good  are 
admitted  to  be  exceptional,  and  grossly  de- 
fective In  matter  of  form.  Moreover,  the 
court  are  compelled  In  each  case  to  say  that 
they  reached  the  conclusion  that  Judgment 
was  rendered  by  Inference  only.  The  weight 
of  authority,  as  well  as  reason,  stands 
against  them.  A  verdict  Is  no  Judgment 
It  la  a  mere  report  to  the  court  by  the  Jury 
on  the  matters  submitted  to  them  In  the 
course  of  trial,  and  may  be  set  aside  by  the 
court  for  want  of  sufficient  evidence  to  sup- 
port It,  or  for  erroneous  rulings  by  the  court 
which  vitiate  It  It  is  In  no  sense  final  until 
the  court  pronounces  upon  it  the  sentence 
of  the  law,  quod  recuperet  (that  the  plaintiff 
recover),  or  nil  capiat  (that  the  plaintiff  take 
nothing  by  his  bill).  "Judgment  Is  the  sen- 
tence of  the  law  upon  the  matter  contained 
In  the  record."  S  Blk.  Gomm.  395;  Steph. 
PL  138.  There  must  be  a  declaration  by 
the  court  of  the  consequences  which  the  law 
attaches  to  the  facts,  in  order  to  determine 
the  subject-matter  of  the  controversy  be- 
tween the  parties.  Until  there  is  such  dec- 
laration, there  Is  no  Judgment  For  this  rea- 
son, an  adjudication  merely  'of  the  costs 
against  one  party  or  the  other,  upon  the  ver- 
dict without  pronouncing  any  Judgment  in 
reference  to  the  controversy,  has  been  held 
not  to  be  a  Judgment  Hanks  v.  Thompson, 
5  Tex.  6;  Warren  v.  Sbuman,  6  Tex.  442; 
Scott  V.  Burton,  6  Tex.  322,  65  Am.  Dec. 
782;  Hancock  v.  Metz,  7  Tex.  177;  Lisle  ▼. 
Rhea,  9  Mo.,  marg.  p.  178,  top  p.  107.  CJost 
ts  a  mere  incident  or  sequence  of  a  Judg 
ment,  following  It  like  a  shadow. 

Nor  is  It  Bufflcient  that  the  court  go  so  far 
as  to  set  forth  in  the  order  these  findings  of 
fact  and  conclusions  of  law,  clearly  showing 
that  It  was  the  Intention  of  the  court  to  ren- 
der a-  certain  Judgment  The  Judgment  must 
be  actually  pronounced  and  entered  in  the 
order  book.  Fitzgerald  v.  Svans,  S3  Tex. 
461;  Mayfleld  v.  State,  40  Tex.  289.  In  the 
latter  case  the  order  said,  "It  Is  tbe  opinion 
of  the  court  that  the  law  Is  for  the  state, 
and  the  defendant's  motion  Is  overruled,  to 
which  ruling  of  the  court  defendant  ex- 
cepts," and  It  was  held  Insufficient  as  being 
not  a  "Judgment  of  conviction  rendered."  In 
both  of  these  cases  the  court  said  that  the 
Judgment  consists  of  two  parts:  "(1)  The 
facts  Judicially  ascertained,  together  with 
the  manner  of  ascertaining  them,  entered  of 
record.  (2)  The  recorded  declaration  of  the 
court  pronouncing  the  legal  consequences  of 
the  facts  thus  Judicially  ascertained."  To 
the  same  effect  are  Lumber  0>.  v.  St  Croix 
County,  63  Wis.  647,  24  N.  W.  417;  Hoey  v. 
Plerron,  67  Wis.  262,  30  N.  W.  692;  Gilpat- 
rick  V.  Glldden,  82  Me.  201,  10  Atl.  166,  where 
It  Is  held  that  a  decree  becomes  final  when 
formally  drawn,  adopted  by  the  court  and 
placed  on  file  as  the  Judgment  of  the  court 
and  that  a  mere  order  for  a  decree,  not  ex- 
tended In  due  form  and  put  In  technical  lan- 
guage. Is  not  a  final  decree.    "If  a  record 


shows  that  a  Jury  has  been  sworn  and  Im- 
paneled, and  that  they  find  for 'the  plaintiff 
for  the  lot  sued  for  (describing  it),  and 
twenty-five  dollars  for  detention,  and  adds, 
'and  Judgment  is  rendered  against  the  de- 
fendants for  the  land  sued  for,  together  with 
all  costs  in  this  behalf  expended,  for  which 
execution  may  Issue,'  this  is  not  such  an  en- 
try of  Jtidgment  as  wUl  support  an  appeal" 
Ben  T.  Otts,  101  Ala.  186,  IS  Sooth.  48,  46 
Am.  St  Bep.  117.  This  was  pronounced  by 
the  court  to  be  in  substance  a  mere  memo- 
randum of  the  clerk,  which  declares  no  more 
than  that  a  judgment  was  rendered,  without 
setting  out  what  the  Judgment  was,  and  then 
says:  "This  entry  is  lacking  In  form  and  ma- 
terial averments  to  constitute  It  a  Judgment 
and  to  support  It  as  such  would  be  to  sanc- 
tion an  uncertainty  and  looseness  In  the  rec- 
ord and  preservation  of  solemn  and  impor- 
tant Judicial  ascertainments,  such  as  would 
be  pernicious." 

All  that  can  be  said  In  support  of  the  final- 
ity of  the  order  here  complained  of  is  that 
the  court  by  directing  the  issue,  refusing  to 
set  aside  the  order  directing  it,  overruling 
the  motion  to  set  aside  the  verdict  and  giv- 
ing Judgment  for  costs  against  the  appel- 
lants, indicates  that  it  is  satisfied  that  no 
error  has  been  committed,  and  will  pro- 
nounce a  final  adjudication  in  accordance 
with  the  verdict,  or  that  a  Judgment  has 
been  rendered,  but  omitied  from  the  order. 
That  as  has  been  shown.  Is  not  enough. 
There  must  be  an  adjudication  that  the  suit 
of  the  appellants  be  dismissed,  that  they 
take  nothing  by  their  bQI— or  whatever  tbe 
court  may  determine  their  pleading  to  be. 
Even  if  the  view  that  a  Judgment  or  decree 
may  be  established  by  Inference  were  adopt- 
ed, no  certain  Inference  could  be  drawn  here. 
From  this  record  it  Is  Impossible  to  tdl 
whether,  in  entering  the  order  complained  of, 
the  court  meant  merely  to  award  the  cost  of 
tbe  trial  of  tbe  Issue  and  reserve  the  adjudi- 
cation of  the  controversy  for  disposition  by  a 
decree  to  be  entered  on  the  chancery  side  of 
the  court,  or  to  dismiss  the  claim  of  the  ap- 
pellants. On  that  supposition,  the  order 
would  not  have  even  the  semblance  of  final- 
ity, for  If  tbe  court.  In  proceeding  to  final 
decree,  were  of  the  opinion  that  the  Issue 
had  been  improperly  directed.  It  Would  be  its 
duty  to  set  aside  the  order  and  disregard  the 
whole  proceeding  on  the  Issue  out  of  chan- 
cery, and  enter  a  decree  without  regard  to 
the  verdict  Anderson  v.  Cranmer,  11  W. 
Ya.  562;   Mafanke  v.  Neale,  23  W.  .Va.  58. 

Under  our  statute.  Code,  c.  185,  {  1,  cl.  1, 
an  appeal,  writ  of  error,  or  supersedeas  lies 
only  when  there  Is  a  final  Judgment,  decree, 
or  order.  So  it  is  by  the  decision  of  this 
court  also.  Damron  v.  Ferguson,  82  W.  Va. 
33,  9  S.  B.  SO.  Such  Is  the  general  rule  else- 
where. As  to  what  Is  a  final  Judgment  the 
general  rule  accords  with  the  conclusion  here 
reached.  "A  writ  of  error  or  appeal  will  not 
lie  from  the  verdict  of  a  Jury  without  an 
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^itry  of  judgment  thereon,  nor  from  the 
finding  of  facts  or  conclusions  of  law  by  the 
court,  not  followed  \}j  Judgment  Hence  the 
opinion  of  the  court,  no  order  being  entered 
In  accordance  therewith.  Is  not  reTiewable." 
2  Cyc.  616.  See,  also,  EilUott,  App.  Pr.  }  83. 
The  appeal  having  been  ImproTldently  al- 
lowed, ft  moat  be  dismissed. 


(58  W.  Va.  IM) 

TROY  WAGON  CO.  T.  HUTTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  U,  1903.) 

CONDITIONAL  SALE!— ACKNOWLEDGMENT  OF 
CONTRACT— RECORD— PURCHAS- 
ERS FROM  VENDEE. 

1.  It  is  not  necessary  that  a  contract  reserr- 
ing  to  the  seller  of  chattels  title  until  payment 
shall  be  acknowledged,  to  be  recorded  under 
section  8,  c.  74,  of  the  Code  of  1899. 

2.  When  a  contract  selling  chattels,  and  re> 
serring  title  until  payment,  is  left  with  the 
clerk  of  the  county  court  to  be  recorded,  it  is 
deemed  that  its  record  is  complete,  and  tha 
fact  that  it  is  recorded  in  the  "miscellaneous 
record  book"  will  not  invalidate  its  recordation. 

3.  A  contract  of  sale  of  wagons  which  re- 
serves title  to  them  until  paid  for  is  valid 
against  purchasers  from  the  vendee,  even  with- 
out other  notice  than  that  given  b^  its  record. 

(%rllabns  by  the  Court) 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; John  Homer  Holt  Judge. 

Action  by  the  Troy  Wagon  Company 
against  Woodford  Hutton.  Judgment  for  de- 
fendant &nd  plaintiff  appeals.    Reversed. 

B.  D.  Talbott  for  appellant  Harding  & 
Harding,  for  appellee. 


BRANNON,  J.  The  Troy  Wagon  Works 
Company  sold  C.  W.  Flesher  20  wagons.  The 
order  for  the  wagons  from  Flesher  contain- 
ed the  terms  of  the  contract  among  them  the 
provisions:  "The  title  to  all  goods  shipped 
under  this  or  any  subsequent  order  is  to 
remain  In  the  Troy  Wagon  Works  Company 
(unless  at  their  option  it  shall  be  waived), 
and  the  goods  are  to  be  held  at  all  times 
subject  to  their  ordeif,  until  paid  for;  and  if 
sales  are  made  before  payment  the  pro- 
ceeds of  all  such  sales,  whether  cash,  book 
accounts  or  notes,  are  to  be  held  subject  to 
the  order  of  the  Troy  Wagon  Works  Compa- 
ny until  all  obligations  arising  under  this  con- 
tract are  fully  paid  In  money.  It  is  further 
agreed  that  notes  taken  by  the  Troy  Wagon 
Works  Company  In  settlement  are  not  accept- 
ed as  payment  but  only  as  evidence  of  lia- 
bility." This  paper  was  recorded  in  the  of- 
fice of  the  clerk  of  the  county  court  of  Ran- 
dolph county  In  the  book  commonly  called 
the  "miscellaneous  record."  Flesher  paid 
nothing  on  the  wagons,  but  at  once  on  their 
aniral  at  Hnttonsvllle  sold  them  to  Wood- 
ford Hutton,  who  paid  Flesher  for  them. 
Hntton  bad  no  knowledge  that  Flesher  owed 
for  the  wagons,  but,  when  he  bought  the 
said  contract  bad  been  admitted  to  record. 


Hutton  sold  17  of  the  wagons,  and  for  the  3 
still  in  Ms  bands  the  wagon  company  brought 
detinue  before  a  Justice,  which  went  by  ap- 
peal to  the  circuit  court  of  Randolph,  and 
the  case  was  tried  on  agreed  facts  by  the 
court  and  a  Judgment  for  Hutton  was  ren- 
dered, and  the  wagon  company  appeals. 

It  Is  contended  that  ^.a  the  recorded  con- 
tract was  not  acknowledged  as  a  writing  to 
be  recorded  under  chapter  73  of  the  Code  of 
1899,  Its  recordation  Is  of  no  avail.  This 
question  Is  decided  otherwise  In  Hatfield  v. 
Haubert,.  51  W.  Va.  190,  41  S.  E.  144.  I 
understand  counsel  to  contend  that  the  reg- 
istry of  the  sale  contract  or  order  In  the 
"miscellaneous  record  book"  is  not  good,  but 
It  ought  to  have  gone  in  what  we  call  a 
"deed  book"  or  "deed  of  trust  book."  The 
Code  says  that  where  a  sale  Is  made  of 
goods,  reserving  title  until  payment,  the  res- 
ervation shall  be  void  as  to  creditors  and  pur- 
chasers without  notice,  "unless  a  notice  of 
such  reservation  be  recorded  In  the  office  of 
the  clerk,"  etc.  (3ode  1899,  c  74,  {  8.  This 
contract  is  a  clear  notice,  and  I  think  that 
when  the  seller  lodged  It  In  the  clerk's  oBlce 
for  record  he  did  all  the  law  required  of  him, 
and  he  did  not  have  to  see  that  it  was  re- 
corded In  any  particular  book.  In  fact,  the 
said  section  does  not  say  in  what  boofk  It 
shall  be  recorded.  It  says  the  {taper  shall 
be  "recorded"  In  the  ofQce.  When  is  It  re- 
corded? Under  a  statute  saying  that  the 
paper  should  "be  lodged  with  the  clerk  to  be 
recorded,"  and  "be  recorded  according  to 
the  direction  of  this  act,"  it  was  held  that 
when  lodged  in  the  office  It  was  to  be  con- 
sidered as  recorded,  whether  ever  in  fact  re- 
corded or  not  Beverley  v.  Ellis,  1  Rand, 
102.  The  court  said  that  lodgment  with  the 
clerk  was  all  that  the  law  demanded  of  the 
party,  and  that  the  words  "and  recorded  ac- 
cording to  the  directions  of  this  act"  Imposed 
no  further  duty,  and  that  another  construc- 
tion would  make  the  title  depend  on  the  acts 
or  omission  of  the  clerk,  over  whom  the  par- 
ty had  no  control.  Horsley  v.  Garth,  2  Grat 
472,  44  Am.  Dec.  393,  holds  that  It  Is  enough 
to  leave  the  paper  with  the  clerk.  It  seems 
to  be  the  general  current  of  authority  that 
when  the  document  Is  lodged  in  the  prop- 
er ofiBce,  the  recordation  exists— is  done.  20 
Am.  &  Bng.  Ency.  L.  565;  note  to  Demlng 
r.  Miles  (Neb.)  37  Am.  St  Rep.  469;  Davis 
V.  WhItaker  (N.  a)  19  S.  E.  699,  41  Am.  St 
Rep.  793;  Beebe  t.  Morrell  (Mich.)  42  N.  W. 
1119,  15  Am.  St  Rep.  288,  and  note;  2  Dev- 
lin on  Deeds,  S  679.  If  leaving  a  paper  with 
the  clerk  makes  the  registry  complete,  then 
the  omission  to  record,  or  recording  in  the 
wrong  book,  works  no  harm  to  the  party 
claiming  nnder  it  The  statute  does  not  say 
in  what  book  a  reservation  of  title  to  goods 
sold,  or  notice  of  it,  shall  be  recorded,  and, 
when  that  Is  the  case,  "It  may  be  recorded 
in  any  book  In  the  o£ace."  Farrabee  v.  Me- 
Kerrlhan  (Pa.)  33  Ati.  583,  61  Am.  St  Rep. 
734;    1  Devlin  on  Deeds,  i  630;    Smith  y. 
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Smith,  13  Ohio  St  5S2.  In  /act,  as  section 
10,  c.  73,  provides  a  booS  in  which  tmac- 
knowledgcd  writings  may'  be  recorded,  we 
cannot  gay  tliat  recording  such  a  paper  In  It 
is  improper. 

The  controlling  question  in  this  case  is,  can 
the  wagon  company  take  the  wagons  from 
Hutton?  That  depends  npon  the  contract— 
npon  the  Intent  of  the  parties  manifested  by 
it  There  are  two  views  presenting  them- 
selves as  to  the  meaning  of  the  paper.  One 
is  that  the  first  clause  in  the  quotation  above 
operates  only  a^  between  the  wagon  company 
and  Plesher— that  is,  the  title  remains  in  the 
company  until  a  wagon  is  sold,  but  no  longer, 
and  the  purchaser  from  Flesher  takes  it  free 
from  the  company's  claim;  that  the  sale 
passes  title;  that  the  clause  giving  the  com- 
pany option  to  waive  the  reservation  is  only 
while  the  reservation  operates— that  is,  until 
sale  This  construction  says  that  the  design: 
was  to  prevent  creditors  of  Flesher  from 
subjecting  the  wagons  to  his  debts,  and  pre- 
vent his  giving  any  lien  on  them.  This  view 
says  that  the  first  clause  would  also  prevent 
any  sale  by  Mesher,  If  standing  alone,  but 
that  it  does  npt  stand  alone,  but  is  qualified 
by  the  second  danse,  because  that  clause 
contemplates  and  allows  a  sale  by  Flesher, 
an&  manifests  that  the  sale  was  not  that  he 
might  keep  the  wagons— not  for  that  purpose 
—but,  on  the  contrary,  for  the  very  purpose 
of  sale,  and  that,  when  sales  should  be  made, 
the  company  could  not  look  to  the  wagons, 
for  the  title  has  passed  from  it  but  must 
look  to  the  proceeds  of  such  sale  and  to 
Flesher.  This  view  gives  power  of  sale  to 
Flesher  absolute.  The  other  construction  is 
that  the  clear,  onequivocal  reservation  of 
title  by  the  first  clause  can  only  be  removed 
by  a  waiver  by  the  company  or  payment; 
that  it  cannot  be  cut  down  by  the  second 
clause;  that  it  operates  between  the  company 
and  purchasers  from  Flesher;  that  Its  only 
purpose  is  not  at  all  to  qualify  the  first 
clause,  but  Is  consistent  with  the  reservation 
of  title  and  waiver  clause;  that  its  only  pur- 
pose is  to  add  to  the  rights  of  the  company 
the  supplemental  security  of  holding  notes 
taken  for  the  wagons  to  be  the  property  of 
the  company,  and  to  say  that,  if  the  com- 
imny  should  accept  notes  of  purchasers,  that 
would  not  release  Flesher  until  their  pay- 
ment Under  this  construction  Flesher  could 
not  sell  a  wagon  unless  the  company  waived 
its  title  as  to  It  or  it  was  paid  for,  or  per- 
haps by  acceptance  by  the  company  of  a  pur- 
chaser's note.  This  view  holds  that  thus  an 
effect  is  given  the  second  clause— as  full 
effect  as  Its  language  calls  for— and  it  Is  con- 
sistent with  the  waiver  clause.  That  waiver 
clause  Is  potent  and  the  clause  that  the  goods 
are  at  all  times  to  be  subject  to  the  com- 
pany's order  until  paid  for.  The  court  has 
adopted  the  second  construction.  By  com- 
mon law  a  purchaser  can  get  no  better  title 
than  the  seller  has,  and  we  must  not  take 
this  right  away  further  than  the  seller  has 


consented. .  This  contract  makes  a  conditional 
sale,  strictly  upon  condition  that  the  wagons 
be  xmid  for,  or  the  company  Waive  its  right 
which  right  of  waiver  it  has  cautiously  re- 
tained. It  tells  purchasers  that  it  has  right 
to  waive  or  not  waive.  An  owner  of  goods 
may  sell  on  Just  such  terms  as  he  chooses, 
and  he  may  Impose  such  condition  in  a  con- 
ditional sale  as  he  chooses.  Vermont  Marble 
Co.  V.  Brow  (Cal.)  41  Pac.  1031,  60  Am., St 
Rep.  87.  This  contract  follows  up  the  prop- 
erty in  the  hands  of  purchasers.  They  must 
look  to  the  record.  It  may  be  hard  on  them, 
but  they  must  inquire.  Ought  Hutton  not  to 
have  wondered  whether  a  large  lot  of  hew 
wagons  had  been  paid  for?  Should  he-  not 
have  inquired?  This  contract  Is  a  clear  res- 
ervation, and,  whether  onerous  or  not  the 
company  had  right  to  make  it  The  first 
construction  might  practically  nullify  the 
careful  reservation  of  the  contract  while  the 
one  we  give  executes  It 

The  point  is  made  that  this  is  an  Ohio  con- 
tract because  the  wagons  were  sold  and  de- 
livered on  cars  there,  it  was  a  valid  con- 
tract there.  It  is  a  good  reservation  of  title 
here.  It  is  claimed  that  being  an  Ohio  con- 
tract it  ought  to  have  been  docketed  in  cer- 
tain public  ofilces  there.  Why  so?  The 
wagons  were  to  come  to  West  Virginia.  A 
bond  deed  or  reservation  of  title  is  no  less 
such  because  not  acknowledged  or  registered. 
State  V.  Prondfoot  38  W.  Va.  736,  18  S.  B. 
949.  The  question  is,  is  it  an  effective  in- 
strument in  West  Virginia? 

Therefore,  we  reverse  the  Judgment  of  the 
circuit  court,  and  render  Judgment  for  the 
plaintiff  for  the  recovery  of  the  wagons. 
Costs  go  to  plaintiff  in  three  coorta. 


(S8  W.  Va.  127) 
TOUNO  y.  SBHON  et  al. 
(Supreme  Court  of  Appeals  of  West  Virglnta. 
April  11,  1903.) 

NONNBOOTIABLB   NOTE— PAROL  EVIDBNCB- 
CO-PROMISORS. 

1.  Where  a  nonnegotiable  note  bean  on  its 
back  the  signatures  of  the  promisee  and  an- 
other person  in  such  manner  as  would  make 
them  first  and  second  indorsers,  respectirely, 
if  the  note  were  negotiable,  the  parties  so  sign- 
ing are  not  deemed  to  hare  thereby  made  a  com- 
plete and  specific  contract  analogous  to  the 
contract  of  commercial  indorsement,  making 
them  liable  as  guarantors  in  the  order  of  their 
signatures;  and  parol  evidence  is  admissible 
to  show  the  relation  which  they  bear  to  one 
who  asserts  a  liability  against  them  on  such 
note. 

2.  When  such  paper  does  not  represent  an  ex- 
isting debt  but  is  made  for  the  purpose  of  ob- 
taining on  it  a  loan  of  money  for  one  or  all 
of  the  parties  to  It,  a  person  who  makes  such 
loan  on  the  faith  of  it  and  takes  it  may,  In 
the  absence  of  an  agreement  to  the  contrary, 
of.  which  he  has  notice,  treat  those  whose  names 
are  on  the  back  of  it  as  co-promisors  with  him 
who  signed  on  its  face,  or  as  guarantors,  at 
his   election. 

(Syllabus  by  the  Oonrt) 

Error  to  Circuit  Court,  Mason  County* 
Warren  Miller,  Judge. 
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Action  by  Sarah  F.  Young  against  Colmn- 
boa  SehoQ  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

John  W.  English  and  Rankin  WUey,  for 
plaintiffs  In  error.  C.  R  Hogg  and  J.  U.  Mey- 
ers, for  defendant  in  error. 

POFFENBARGBR,  J.  3.  M.  Camden  and 
J.  P.  R.  B.  Smith  complain  on  a  writ  of 
error  of  a  Judgment  rendered  against  them, 
in  the  drcnlt  court  of  Mason  county,  and  in 
favor  of  Sarah  F.  Young,  on  a  nonnegotlable 
promissory  note  for  $1,000,  payable  one  year 
after  date,  to  the  order  of  said  Smith,  dated 
December  12,  1893,  and  signed  on  the  face 
thereof  by  O.  Sehon  and  on  the  back  there- 
of first  by  J.  F.  R.  B.  Smith  and  then  by  J. 
N.  Camden.  The  trial  was  by  the  court  In 
lien  of  a  Jury,  and  the  oral  evidence  consisted 
of  the  testimony  of  said  Smllh  and  James 
L.  Knight  The  former  testified  that  the  note 
had  been  mailed  to  him  from  Huntington  by 
Selion,  fully  made  out,  with  the  request  that 
he  indorse  it,  and  -tvrlte  a  letter  to  Camden, 
asking  him  to  indorse  it,  which  was  done. 
Upon  the  return  of  the  note  by  Camden, 
Smith  took  it,  and  went  to  Knight  for  the 
purpose  of  obtaining  the  money  on  it  for 
Sehon.  Knight  testified  that  he  had  in  hi: 
hands,  for  the  purpose  of  loaning  it,  $850, 
belonging  to  Mrs.  Young,  tho  plaintiff,  to 
which  he  added  $150  of  Ills  own  money,  took 
the  note,  and  delivered  to  Smith  tils  check 
for  $1,000,  payable  to  Sehon,  which  was  sent 
to  him  by  Smith;  and  that  afterwards,  on 
the  repayment  by  Mrs.  Young  of  the  $150, 
he  delivered  the  note  to  her.  The  action  was 
assxmipBit  against  Sehon,  Smith,  and  Cam- 
den, treating  Smith  and  Camden  as  original 
promisors  with  Sehon  for  bis  accommodation, 
and  to  enable  him  to  obtain  upon  the  note 
said  loan.  Plaintiffs  in  error  plead  nonas- 
sumpslt,  and  Sehon  Interposed  a  special  plea, 
setting  up  his  discharge  in  bankruptcy,  and 
Judgment  was  rendered  against  the  plaintiffs 
in  error  only. 

Against  this  Judgment  it  is  urged  by  the 
attorney  for  Smith  that  plaintiffs  In  error, 
by  placing  their  names  on  the  back  of  the 
note,  became  guarantors,  and  could  not  be 
sued  Jointly  with  the  principal  debtor,  the 
contract  of  guaranty  being  collateral,  and 
binding  the  guarantor  only  in  the  event  of 
the  failure  of  the  party  owtng  the  debt  to 
pay  it  and  the  exercise  of  due  diligence  on 
the  part  of  the  holder  to  collect  from  htm. 
For  Camden  it  is  contended  that  he  and 
Smith  became  indorseis  or  guarantors  in  the 
order  in  which  their  names  are  signed  on 
the  back  of  the  note.  In  the  absence  of  any 
parol  evidence,  the  note  indicates  that  it  was 
made  by  Sehon  to  Smith,  by  whom  it  was 
assigned  to  Camden.  Was  parol  evidence 
admissible  to  show  the  relation  of  the  parties 
to  the  note?  "Whatever  diversities  of  Inter- 
pretation may  be  found  in  the  authorities, 
-where  either  a  blank  indorsement  or  a  full 


indorsement  Is  made  by  a  third  party  on  the 
back  of  a  note  payable  to  the  payee  or  order, 
or  to  the  payee  or  bearer,  as  to  whether  he 
Is  to  be  deemed  an  absolute  promisor  or  mak- 
er or  guarantor  or  indorser,  there  is  one  prin- 
ciple upon  the  subject  almost  universally  ad- 
mitted I}y  them  all,  and  that  is  that  the  inter- 
pretation of  the  contract  ought  in  every  case 
to  be  such  aa  will  carry  into  effect  the  in- 
tention of  the  parties;  and  in  most  instances 
it  Is  conceded  that  the  intention  of  the  par- 
ties may  be  made  out  by  parol  proof  of  the 
facts  and  circumstances  which  took  place  at 
the  time  of  the  transaction."  Mr.  Justice 
Clifford,  in  Rey  v.  Simpson,  22  How.  341, 
348,  16  L.  Ed.  260.  In  the  syllabus  of  that 
case  it  is  held  that  the  weight  of  authority  is 
in  harmony  with  the  principle  that  parol 
proof  of  the  circumstances  under  which  such 
Indorsement  was  made  is  admissible.  In  4 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  488,  It  is  said 
that:  "In  all  the  states  it  would  seem,  how- 
ever, that  between  the  immediate  parties  evi- 
dence Is  admissible  to  show  the  actual  time 
of  Indorsement"  There  can  be  no  doubt  that 
parol  evidence  was  admitted  for  that  purpose 
in  Kearnes  v.  Montgomery,  4  W.  Va.  2&; 
Burton  v,  Hansford,  10  W.  Va.  470,  27  Am 
R^.  671;  Long  T.  Campbell,  87  W.  Ta.  665, 
17  S.  E.  197;  Thomas  v.  Llnu,  40  W.  Va. 
122,  20  S.  K.  878;  Ooff  v.  MiUer,  41  W.  Va 
683,  24  S.  E.  648,  66  Am.  St  Bep.  889;  Boa 
noke  Co.  v.  Watkins,  41  W.  Va.  787,  24  8.  B. 
612;  and  Miller  v.  Clendenln,  42  W.  Va.  416, 26 
S.  E.  512.  The  report  of  the  case  In  Bank  v. 
Hysell,  22  W  Va.  142,  Indicates  that  no 
parol  evidence  was  offered  in  that  case.  In 
Qnarrler  r.  Quarrler,  86  W.  Va.  SIO,  15  S.  E. 
164,  the  parol  evidence  offered  to  establish 
facts  fixing  upon  one  of  the  parties  to  the 
note  liability  as  an  original  promisor  was  ex- 
cluded because  of  the  incompetency  of  the 
witness  to  testify  against  the  aUeged  co- 
promisor,  he  being  dead,  and  the  transac- 
tions to  which  the  witness  proposed  to  testi- 
fy having  been  personal  between  them. 
Such  is  the  rule  in  Virginia  also.  Hopkins  v. 
Richardson,  9  Orat  485;  Welsh  v.  Ebersole, 
76  Va.  651.  This  doctrine  is  so  well  settled 
that  it  is  useless  to  cite  authority  upon  it,  but 
the  following  may  be  consulted  as  leading 
cases  on  the  subject,  all  holding  that  parol 
evidence  is  admissible  for  such  purpose: 
Good  y.  Martin,  06  U.  S.  90.  24  L.  Ed.  841; 
Cavazos  v.  Trevlno,  6  Wall.  773,  18  L.  Ed. 
813;  Hopkins  v.  Leek,  12  Wend.  106;  ESasex 
Co.  V.  Edmands,  12  Cray,  273,  71  Am.  Dec. 
758;  Hall  v.  Cazenove,  4  Bast,  477;  Cooper  v. 
Robinson,  10  Mees.  &  W.  694.  Moreover,  it 
is  well  setUed  by  the  decisions  of  this  court 
as  well  as  by  those  of  the  courts  grenerally, 
that  any  agreement  between  the  parties  to  a 
note  bearing  irregular  indorsements  as  to  the 
extent  of  their  liability  on  the  note  may  be 
shown  by  parol  evidence,  and  will  be  enfor- 
ced as  to  all  who  are  parties  to  the  agree- 
ment Long  T.  Campbell,  37  W.  Va.  665,  17 
S.  B.  197;    Miller  v.  Clendenln,  42  W.  Va. 
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416,  28  S.  H.  512;  Burton  ▼.  Hansford,  10  W. 
Va.  470,  481,  27  Am.  Rep.  571;  Watson  y. 
Hurt,  6  Grat  681;  Roanoke  v.  Watklns,  41 
W.  Va.  787,  24  S.  E.  612. 

Before  attempting  to  ascertain  the  law  ap- 
plicable to  this  case,  It  Is  proper  to  state  that 
the  facts  upon  which  this  Judgment  is  predi- 
cated differ  somewhat  from  those  of  other 
cases  which  have  been  decided  by  this  court. 
In  which  the  maker  and  indorsers  have  all 
been  held  liable  as  co-promisors.  In  those 
cases  the  Indorsements  were  made  before  the 
notes  were  Indorsed  by  the  payees.  Here 
the  note  Itself  imports,  and  the  evidence 
shows,  that  the  payee  indorsed  first.  In  the 
absence  of  parol  evidence  showing  a  differ- 
ent agreement  or  facts  from, which  the  law 
would  raise  a  dlCTerent  obligation,  the  under- 
taking on  the  part  of  Smith  and  Camden 
would  be  collateral,  and  not  joint  with  Sehon. 
Quarrler  v.  Quarrler,  36  W.  Va.  810,  16  "S.  B. 
154.  In  Burton  v.  Hansford,  Miller  v.  Clen- 
denln.  Long  v.  Campbell,  and  Roanoke  Co. 
V.  Watklns,  In  all  of  which  the  Indorsers 
were  held  to  be  co-promisors,  the  third  par- 
ties Indorsed  before  the  payees  did  so.  In 
most,  if  not  all,  of  them,  the  payees  became 
the  holders  of  the  notes  for  value,  and  did 
not  Indorse  at  all.  In  each  of  these  cases, 
the  paper  Itself  disclosed  the  Irregularity  of 
the  Indorsements  on  the  back.  Being  In  the 
hands  of  the  payee  as  holder  for  value,  and 
without  his  Indorsement  on  the  back  of  It, 
the  theory  of  successive  Indorsements  or  as- 
signments corresponding  to  the  positions  of 
the  names  on  the  back  of  It  was  negatived 
by  mere  Inspection  of  the  tnstrument;  and 
upon  a  showing  by  parol  evidence  that  the 
Indorsements  were  made  before  delivery  the 
law  holda  that  the  Indorser  Is  prima  facie  an 
original  promisor  or  guarantor,  as  the  payee 
may  elect,  on  the  legal  presumption  that  one 
who  Indorses,  at  the  time  It  Is  made,  a  note 
not  made  payable  to  him,  thereby  indicates 
an  Intention  to  bind  himself  for  the  payment 
of  It  in  some  form,  and  that  If  In  such  case 
he  has  failed  to  Indicate  In  what  form  be  In- 
tends to  bind  himself  it  is  fair  to  presume 
that  he  Intended  to  be  bound  in  any  manner 
that  the  payee  might  elect  The  necessity 
for  the  admission  of  parol  evidence  where 
the  instrument  itself  shows  the  Irregularity 
of  the  indorsements  is  apparent  Here,  how- 
ever, the  positions  of  the  names  on  the  paper 
Indicate  that  Sehon  executed  bis  note  to 
Smith,  and  that  Smith  assigned  it  to  Cam- 
den, and  Mrs.  Toung  comes  forward  claim- 
ing to  have  acquired  it  for  a  valuable  con- 
sideration. If  she  had  shown  that  she  had 
given  Camden  the  money  on  It,  without 
more,  bis  nndertaklng  would  have  been  col- 
lateral. 

No  Irregalarfty  of  Indorsement  being  dis- 
closed by  the  pap»  itself,  the  question  Is 
whether  such  Irregularity  may  be  shown  by 
parol  evidence,  so  as  to  let  in  further  evi- 
dence of  that  kind  to  show  the  Intention  of 
the  parties.    While  this  is  not  affirmed  in 


the  case  of  Qnarri^  t.  Qnanter,  cited,  the 
opinion  of  the  'COurt  intimates-  in  the  follow- 
ing language  that  it  may  be  done:  "If  these 
be  the  facts,  Quarrier  might  be  liable  for  the 
note  as  Joint  promisor  or  guarantor,  accord- 
ing to  the  time  of  his  signing,  or  the  under- 
standing between  the  parties."  In  White- 
house  V.  Hanson,  42  N.  H.  9,  Bell,  C.  J.,  said: 
"It  is  a  presumption  of  law  that  the  parties 
to  a  promissory  note  stand  to  each  other  in 
the  relation  in  whlcb  the  signatures  appear. 
The  signers  on  the  face  of  the  paper  are 
taken  to  be  Joint  principals,  unless  some  are 
designated  as  sureties;  and  the  signers  <m 
the  back  to  be  indorsers,  in  the  order  In 
which  the  names  are  written,  if  nothing  in 
the  terms  of  the  indorsements  indicates  the 
contrary.  In  the  case  of  a  bona  fide  holder 
of  such  a  note  without  notice,  this  presump- 
tion is  conclusive.  But,  generally,  this  pre- 
sumption is  nof  conclusive  as  to  others,  bnt  1» 
merely  a  prbua  facie  presumption,  which 
stands  till  the  contrary  is  proved."  For  the 
assertion  that  the  presumption  Is  conclusive 
as  to  a  bona  fide  holder  wlthobt  notice,  be 
cites  Bank  v.  Kent,  4  N.  H.  221,  17  Am.  Dec. 
414,  and  Nichols  v.  Parsons,  6  N.  H.  30,  2S 
Am.  Dec.  706.  Both  of  these  cases  hold  that 
the  presumption  in  favor  of  sncb  bolder 
against  agreements  and  equities  among  the 
makers  and  Indorsers,  of  which  the  bolder 
bad  no  notice,  and  which,  if  enforced,  would 
be  prejudicial  to  him.  Is  conclusive.  White- 
house  V.  Hanson  presented  the  same  question 
and  It  'was  disposed  of  in  the  same  way. 
Hence  there  is  no  ground  for  an  inference 
that  the  language  quoted  means  that  a  h61d- 
er  cannot  show  by  parol  evidence  the  actual 
nature  of  the  transaction,  as  to  consideration, 
time,  and  intent  to  the  extent  of  making  the 
parties  liable  to  him  in  a  manner  different 
from  that  indicated  by  the  mere  positions  of 
the  names  on  the  paper. 

Speaking  of  the  operation  upon  negotiable 
instruments  of  the  rule  against  the  admissl-' 
bility  of  parol  evidence  to  vary  the  terms 
of  a  written  contract,  Daniel,  Neg.  Inst  I 
720,  says:  "The  language  of  the  rule  implies 
Its  limitation,  for  it  does  not  extend  to  ^• 
elude  evidence  ottered  to  show  want  br 
failure  of  consideration,  or  to  impeach  13ie 
original  or  present  validity  of  the  indorse- 
ment on  the  ground  of  fraud.  There  are 
three  classes  of  cases  in  which  evidence  for 
this  purpose  is  admissible,  and  It  will  be 
seen  that  It  does  not  contradict  or  vary  the 
contract  Imported  by  the  indorsement;  but 
impeaches  It  as  a  valid  Indorsement  to  the 
extent  claimed  by  the  indorsee.  Thus,  firstly, 
it  may  be  shown  that  the  indorsement  was 
without  consideration — as,  for  Instance,  that 
It  was  for  the  Indorsee's  accommodation,  ov 
merely  to  transfer  the  legal  title  to  the  in- 
dorsee, he  being  in  fact  the  owner  of  the 
paper;  or  that  it  was  indorsed  for  collection, 
where  the  form  of  Indorsement  does  not  show 
that  fact,  or  that  It  was  indorsed  merely 
to  perfect  an  arrangement  between  the  mak- 
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er  and  Indorsee.  And  wbere  several  suc- 
cessive Indorsers  agreed  to  be  liable  as  joint 
Indorsers  and  co-snretles,  an  extension  of 
tbls  principle  would  admit  the  facts  to  be 
sbown,  as  they  reveal  the  extent  and  nature 
of  the  consideration."  Section  707  of  the 
same  work  says:  "There  Is  no  doubt  that. 
If  a  note  be  made  payable  to  the  order  of  the 
payee,  and  la  indorsed  by  him,  that  his  lia- 
bility will  be  that  of  an  Indorser,  and  not 
that  of  a  maker.  If  subsequent  to  his  name 
there  appears  the  name  of.  another  person 
Indorsed  upon  It,  such  person  cannot  be  re- 
garded In  any  other  light  than  as  Indorser, 
and  no  parol  evidence  will  be  admissible,  as 
against  a  bona  flde  holder  without  notice,  to 
show  that  he  intended  to  bind  himself  In  a 
different  character.  This  view  of  the  law 
tests  upon  the  fact  that  there  Is  no  ambiguity 
In  the  position  of  his  name,  and  none  In  his 
relation  to  subsequent  parties  to  the  Instru- 
ment Upon  Its  face  the  Instrument  evi- 
dences that  he  Intended  to  bind  himself  as  an 
indorser,  for  It  purports  to  have  been  regu- 
larly transferred  to  him  by  the  payee's  In- 
dorsement, and  by  him  transferred,  by  hia 
own  indiarsement  to  the  Indorsee.  And  un- 
less be  has  Indicated  an  Intention  to  be- 
come liable  as  a  surety  or  guarantor  by 
some  expression  to  that  effect  he  will  very 
clearly  be  bound  as  an  indorser,  and  be  en- 
titled to  require  demand  and  notice  as  a 
condition  precedent  to  his  determinate  liabil- 
ity. The  form  of  the  contract  must  at  least 
prima  facie  determine  Its  constructioA.'' 
Then  section  707b  says:  "If  a  party  not  the 
payee  at  the  inception  of  the  note  puts  his 
name  on  the  back  of  It,  and  the  payee  aft- 
erward indorse  it  over  such  party's  name, 
the  latter  will  then  be  second  Indorser,  and 
his  liability  cannot  be  varied  by  parol  evi- 
dence. And  the  like  result  Is  reached  if  the 
payee's  name  be  left  blank,  and  the  holder 
of  the  note,  in  negotiating  It,  fills  It  up  with 
the  name  of  the  party"  who  has  signed  bis 
name  on  the  back."  On  the  subject  of  ir- 
regular indorsements,  such  as  were  found 
In  the  cases  of  Burton  v.  Hansford,  L>ong  v. 
Oiimpbell,  Miller  7.  Glendenln,  and  Roanoke 
Ca  ▼.  Watklns,  the  same  author  says,  at  sec- 
tions 700,  710,  and  711:  "When  a  note  Is 
made  payable  to  the  order  of  the  payee,  and 
the  name  of  another  appears  Indorsed  in 
blank  upon  It,  and  was  Indorsed  before  the 
note  was  delivered  to  or  Indorsed  by  the 
payee,  a  very  different  question,  and  one 
upon  which  the  authorities  are  very  much  at 
iraue,  arises.  In  such  cases  such  person  does 
not  appear  upon  the  face  of  the  paper  to 
haye  held  and  to  have  transferred  the  title, 
but  rather  to  have  placed  his  name  upon 
Its  back  to  add  strength  and  credit  to  it, 
and  thus  render  it  more  easy  of  circulation; 
and  the  Inquiry  Is  presented  whether  he  In- 
tended to  bind  himself  for  Its  payment  as 
a  Joint  maker  or  surety,  as  a  guarantor,  or 
only  as  an  Indorser,  whose  liability  can  only 


be  fixed  by  due  demand  and  notice.  If  the 
note  be  not  nesiotlable,  It  Is  plain  that  such 
party  cannot  be  regarded  as  an  Indorser,  for 
the  simple  reason  that  there  Is  no  such  thing 
as  an  'Indorsement,'  In  Its  strict  and  proper 
commercial  sense,  of  any  other  than  negotia- 
ble paper."  "When  the  note  is  negotiable,  the 
question  Is  by  no  means  capable  of  such  easy 
and  satisfactory  solution;  but,  whatever  di- 
versities of  Interpretatloa  may  be  found  in 
the  authorities  on  the  subject,  they  very 
generally  concur,  though  not  with  enth:e 
unanimity,  that,  as  between  the  Immediate 
parties,  the  interpretation  ought  to  be  in 
every  case  such  as  will  carry  their  inten- 
tion Into  effect,  and  that  their  Intention  may 
be  made  out  by  parol  proof  of  the  facts  and 
circumstances  which  took  place  at  the  time 
of  the  transaction.  If  the  person  who  places 
hia  name  on  the  back  of  the  note  before  the 
payee  intended  at  the  time  to  be  bound  to 
the  payee  only  as  a  guarantor  of  the  maker, 
be  shall  not  be  deemed  to  be  a  Joint  promisor 
or  an  absolute  promisor  to  the  payee.  If  he 
Intended  to  bind  himself  as  a  surety  or  Joint 
maker  of  the  note,  he  will  not  be  permitted 
to  claim  afterward  that  he  was  only  a  guar^ 
antor.  And,  If  he  intended  to  be  bound  only 
as  an  indorser,  the  better  opinion  is  that 
this  also  may  be  shown  as  between  him  and 
the  payee."  "The  ground  upon  which  parol 
proof  of  Intention  and  agreement  In  such 
cases  is  admitted  is  that  the  position  of  the 
name  upon  the  paper  Is  one  of  ambiguity  in 
itself— that  it  Is  not  a  complete  contract  as  is 
the  case  of  an  indorsement  by  the  payee, 
which  Imports  a  distinct  and  certain  liability, 
but  rather  evidence  of  authority  to  write  over 
it  the  contract  that  was  entered  into;  and 
that  parol  proof  merely  discloses  and  brings 
to  light  the  terms  of  the  unwritten  contract 
that  was  made  between  the  parties."  'An 
exception  Is  admitted  by  Mr.  Daniel  at  sec- 
tion 703,  wbere  he  says  that:  "When  several 
persons  Indorse  a  bill  or  negotiable  note  In 
succession,  the  legal  effect  Is  to  subject  them 
as  to  each  other  in  the  order  they  Indorse. 
The  Indorsement  Imports  a  several  and  suc- 
cessive, and  not  a  Joint,  obligation,  whether 
the  Indorsements  be  made  for  accommoda- 
tion or  for  value  received,  unless  there  be  an 
agreement  aliunde  different  from  that  evi- 
denced by  the  Indorsements.  When  the  suc- 
cessive Indorsements  are  for  accommodation 
of  other  parties,  the  Indorsers  for  accommo- 
dation may  make  an  agreement  to  be  Joint- 
ly and  equally  bound,  but  whoever  asserts 
such  an  agreement  must  prove  It  In  cases, 
therefore,  in  which  no  such  agreement  la 
proved,  the  indorsers  are  not  bound  to  con- 
tribution amongst  themselves,  but  each  and 
all  are  liable  to  those  who  succeed  them." 
On  this  proposition  he  cites  Hogue  v.  Davis, 
8  Qrat  4;  Bank  v.  Belrne,  1  Grat  265,  42 
Am.  Dec.  661;  Bank  v.  Vanmeter,  4  Kand. 
653;  Chalmers  v.  McCurdo,  6  Munf.  262,  7 
Am.   Dec.  6S4,  and  numerous  other  cases 
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whlcb  bear  oat  fully  the  text  A  contrary 
doctrine  Is  asserted  In  Stovall  v.  Bank,  78  Va. 
Id4,  but  the  declaration  is  obiter. 

Wblle  the  rule  excluding  parol  evidence  to 
show  UabiUty  of  Indorsers  different  In  extent 
or  character  from  that  Indicated  by  the  posi- 
tions of  their  names  is  well  supported  by  ded- 
Blona  of  the  courts  of  New  York,  Illinois,  Min- 
nesota, North  Carolina,  Indiana,  Massachu- 
setts, Missouri,  Texas,  Tennessee,  and  Rhode 
Island,  tbere  Is  a  vast  amount  of  authorltj^ 
against  it  Randolph  on  Commercial  Paper, 
at  section  834,  says:  "This  show  of  inten- 
tion seems,  however,  to  conflict  with  the  fact 
that  such  signature  is  generally  made  for 
the  further  assurance  of  the  payee,  whereas 
his  position  as  Indorser  is  naturally  after  the 
payee  or  first  holder,  and  tends  to  negative 
all  idea  of  liability  to  the  payee;"  and  then 
says  the  view  is  "approved  as  'the  New  York 
rule'  by  Judge  Daniel."  At  section  833, 
Rand.  Com.  P.,  cites  a  long  list  of  cases  hold- 
ing that,  where  the  paper  discloses  no  am- 
biguity on  its  face,  parol  evidence  of  the 
time  of  the  Indorsement  and  the  conaidera- 
tlou  may  be  introduced.  One  of  these — 
Sturtevant  v.  Randall,  53  Me.  149— holds  that: 
"The  contract  implied,  from  one's  placing  his 
name  in  blank  upon  the  back  of  a  negotiable 
promissory  note  is  not  a  written  contract  so 
far  complete  In  itself  as  to  exclude  parol  evi- 
dence to  show  his  connection  with  such  note. 
As  between  the  original  parties  to  such  con- 
tract, or  those  having  their  rights,  parol  evi- 
dence Is  admissible  to  prove  the  circumstan- 
ces which  will  determine  its  character."  In 
the  opinion.  Barrows,  J.,  says:  "From  a  series 
of  decisions  in  Massachusetts  and  this  state 
It  may  be  deduced  as  settled  law  that  when 
one  not  the  payee  of  a  negotiable  promissory 
note  indorses  It  in  blank  at  its  inception,  the 
legal  presumption  arising  from  the  act  is 
that  it  was  done  for  the  same  consideration 
with  the  written  contract  on  the  face  of  the 
note,  and  the  person  thus  indorsing  will  be 
holden  as  a  surety  and  an  original  promisor. 
If  the  same  act  is  done  at  some  subsequent 
time,  but  without  a  previous  indorsement  by 
the  payee,  there  Is  no  presumption  as  to  the 
oonslderatlon,  and  the  person  thus  indorsing 
will  be  held,  if  tbere  was  in  fact  a  consid- 
eration for  bis  contract,  as  a  guarantor.  If 
the  same  blank  indorsement  is  made  after 
an  indorsement  by  the  payee,  then  the  person 
making  it  is  to  be  regarded  as  a  subsequent 
indorser;  and,  in  the  absence  of  date  or 
proof.  It  is  presumed  that  the  Indorsement 
was  made  at  the  tuception.  Now,  that  these 
presumptions  have  not  been  considered,  as 
between  all  the  parties  to  negotiable  paper, 
to  belong  to  that  class  of  legal  presumptions 
which  admit  of  no  opposing  evidence,  is 
manifest  from  the  tenor  of  the  reasoning  in 
many  of  the  cases  above  referred  to."  Then, 
after  quoting  from  two  Massachusetts  cases, 
he  says:  "But,  aside  from  numerous  dicta 
of  similar  import,  it  is  too  plain  to  need 
elucidation  that  In  such  cases  parol  evidence 


must  be  resorted  to,  in  the  absence  of  any- 
thing in  writing,  to  determine  what  the  con- 
tract actually  was— whether  that  of  an  orig- 
inal promisor,  guarantor,  or  indorser  to  trans- 
fer the  title— and  that  this  is  no  infringement 
of  the  wholesome  rule  that  parol  evidence 
shall  never  be  received  to  vary  or  contradict- 
a  written  contract" 

Another  case  affirming  with  equal  strength 
the  like  doctrine  is  Bank  v.  Marble  Co.,  61 
Tt  106,  17  Atl.  42,  decided  in  1888.  Rowell^ 
J.,  delivering  the  opinion  of  the  court,  said: 
"But  In  this  state  no  distinction  has  ever 
been  made  in  this  behalf  between  regular 
and  irregular  Indorsements  in  blank  of  third 
persons,  but  they  have  alike  been  held  prima 
fade  to  Impose  the  obligation  of  maker.  In 
most,  If  not  all,  of  the  cases  before  Sylvester 
V.  Downer,  20  Vt  355,  49  Am.  Dec.  786,  the 
Indorsements  were  irregular,  which  brings 
the  cases  In  line  with  a  great  majority  of 
the  cases  In  other  Jurisdictions.  But  in  Syl- 
vester V.  Downer  the  defendant's  Indorse- 
ment was  regular;  that  Is.  bis  name  was 
written  In  blank  under  the  names  of  the 
payees.  This  seems  to  be  so  from'the  case, 
but  we  have  a  copy  of  the  note  before  ns, 
which  shows  it  to  be  BO.  I>owner  was  sued 
as  sole  maker  of  the  note,  and,  although  it 
Is  true  that  the  evidence  tended  to  show,  and 
the  Jury  found,  that  he  intended  to  assume 
an  unconditional  obligation  to  pay  the  note 
according  to  its  tenor,  yet  the  court  adverted 
to  tliat  fact  only  as  putting  at  rest  all  pre- 
tense that  It  was  not  understood  that  he 
assumed  the  obligation  his  signature  import- 
ed, and  said:  On  being  produced,  the  note 
shows  the  name  of  the  defendant  Indorsed 
upon  it,  and  also  the  names  of  the  payees. 
This  according  to  the  decisions  of  this  court, 
repeatedly  made,  imposes  upon  the  defendant 
the  obligation  of  maker,  with  this  difference: 
that,  his  undertaking  being  in  blank,  as  be- 
tween him  and  the.  parties  to  It,  It  Is  sus- 
ceptible of  being  controlled  by  oral  evidence 
of  the  real  obligation  intended  to  be  assumed 
at  the  time  of  signing."  See,  also,  Ballard 
v.  Burton,  64  Vt  3is7,  24  Aa  769,  16  Ik  E. 
A.  664,  decided  in  1892. 

Chaddock  v.  Vanness,  35  N.  J.  Law,  617, 
10  Am.  Rep.  256,  asserts  with  emphasis  the 
doctrine  of  the  Maine  and  Vermont  courts. 
Depue,  J.,  said:  "The  admissibility  of  i»arol 
evidence  to  vary  the  legal  import  of  com- 
mercial paper  is  forcibly  advocated  by  Pro- 
fessor Parsons.  2  Parsons  on  Notes,  520.  He 
malutains  that  its  competency  is  limited  to 
exceptional  cases.  Id.  23.  The  exceptional 
cases  are  those  In  which  the  evidence  tends 
to  establish  a  defect  in  the  consideratioa,  or 
the  instrument  is  informal,  and  therefore  no 
commercial  contract  Is  created  by  the  In- 
dorsement per  se.  It  is  upon  the  princlpte 
of  this  exception  that  the  evidence  received 
by  the  court  in  this  case  was  properly  ad- 
mitted. The  defendant  Is  not  named  In  the 
note  or  as  payee.  The  first  Indorsement  of 
a  note  by  a  person  not  the  payee  per  se 
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creates  no  implied  or  oommerclal  contract 
wbatever,  although  the  party  may  be  sub- 
jected to  the  liability  of  a  second  Indorser 
ijt  the  payee  should'  afterwards  Indorse  the 
note,  and  It  should  come  to  the  hands  of  a 
bona  fide  holder  before  maturity.  Crozer  y. 
Chambers,  20  N.  J.  Law,  256.  As  between 
the  parties,  a  liability  can  arise  only  from 
the  facts  and  circumstances  which  occurred 
at  the  time  of  the  transaction.  Whether 
any  contract  was  made,  and  what  the  char- 
acter of  the  contract  Is,  must  be  determined 
by  the  Intentions  of  the  parties  as  ascertain- 
ed by  parol  evidence  of  the  circumstances 
under  which  the  Indorsement  was  made.  Pa- 
rol evidence  offered  for  that  purpose  Is  not 
objectionable  on  account  of  a  tendency  to 
vary  a  written  contract,  when  no  contract 
arises  except  upon  such  evidence."  See,  al- 
so, Hayden  v.  Weldon,  43  N.  3.  Law,  128, 
39  Am.  Bep.  651.  But  Johnson  v.  Bamsey, 
43  N.  J.  Law,  279,  39  Am.  Bep  680.  holds 
that  "an  accommodation  Indorser  cannot  set 
np,  in  a  suit  against  him  by  his  iudorsee, 
that  there  was  an  agreement  between  them 
at  the  time  of  putting  their  names  on  the 
pai>er  that  such  Indorsement  should  constl' 
tnte  a  Joint,  and  not  a  successive,  liability." 
So,  in  Foley  v.  Brewing  Co.,  61  N.  J.  Law, 
428,  39  AtL  650,  a  payee  who  had  Indorsed 
a  note  for  the  accommodation  of  the  maker 
before  it  was  delivered  to  the  holder  was 
held  .to  be  a  commercial  Indorser,  Just  as 
the  paper  Indicated. 

Cecil  V.  Mix,  6  Ind.  478,  opened  wide  the 
door  for  parol  evidence,  but  the  Supreme 
Court  of  that  state  long  ago  adopted  the  New 
York  rule.  Vore  v.  Hurst,  13  Ind.  651,  74 
Am.  Dec.  268;  Boberts  v.  Masters,  40  Ind. 
463.  So,  In  Minnesota,  it  was  once  held  that 
"parol  evidence  la  admissible  to  prove  In 
what  capacity  a  party  writes  his  name  on  the 
back  of  a  note— whether  as  Indorser,  gxx&T- 
antor,  or  surety— when  the  controversy  Is  be- 
tween the  original  parties,  or  to  determine 
the  mutaal  llabUity  of  the  indorser,  when 
there  are  severaL"  Plerse  v.  Irvine,  1  Minn. 
369  (GU.  272).  But  In  Coon  v.  Pruden,  25 
Minn.  106,  the  court  held  that:  "A  member 
of  a  firm  made  a  promissory  note  payable  to 
the  order  of  the  firm.  Held,  that  the  rela- 
tion of  the  firm  to  the  note  is  that  of  Indorser, 
and  cannot  be  varied  by  parol,  and  that  a 
demand  npon  the  maker  Is  necessary  to 
charge  the  flnn." 

Counsel  for  defendants  in  error  cite  certain 
Ohio  cases  which  they  claim  sustain  their 
poeitiOD.  Among  them  Is  Douglas  v.  Wad- 
dle, 1  Ohio,  413,  13  Am.  Dec.  630,  holding, 
upon  evidence  of  mere  local  usage,  admitted, 
tliat  accommodation  indorsers  of  a  promis- 
sory note  are  co-snretles,  among  whom  con- 
tribution may  be  enforced.  This  was  nar- 
rowed and  virtually  overruled  In  Williams  v. 
BosBon,  11  Ohio,  62,  but  It  afDrms  the  ad- 
missibility of  parol  evidence.  Another  Is 
Robinson  v.  Abell,  17  Ohio,  36,  holding,  upon 
a  note  executed  by  John  W.  Abell  to  Wm. 


Bobinson,  against  Palmer,,  as  a  Joint  maker, 
that  there  could  be  no  recovery  against 
Palmer  as  maker  without  proof  that  the  In- 
dorsement was  made  at  the  time  of  the  exe- 
cution of  the  note.  This  asserts  the  admis- 
sibility of  parol  evidence;  but  the  court  vlr- . 
tually  certifies  In  its  decision  that  the  irregu- 
larity of  the  Indorsement  was  apparent  with- 
out the  aid  of  extrinsic  evidence,  and  that 
would  let  In  parol  evidence  anywhere.  In 
the'  syllabus  Palmer  Is  described  as  a  stran- 
ger to  the  note.  Another  is  Ewan  v.  Brooks- 
Waterfield  Co.,  65  Ohio  St  696,  45  N.  H. 
1094,  85  L.  B.  A.  786,  60  Am.  St.  Bep.  719, 
holding  that  the  indorsement  of  the  maker's 
name  on  the  back  of  a  promissory  note  pay- 
able to  his  own  order,  and  Its  delivery  In  that 
form  to  another  for  value,  are  essential  parts 
of  the  execution  of  the  note,  and  that  the 
I>erson  so  making,  indorsing,  and  delivering 
for  value  is  liable  as  maker.  But  the  court 
held  that  the  Irregularity  of  the  Indorsement 
was  disclosed  by  the  note  Itself.  Williams, 
C.  J.,  said;  "The  note  being  payable  to  the 
order  of  the  maker,  was  Incomplete  In  Its 
execution  until  indorsed  by  him  and  deliv- 
ered for  value.  •  •  '•  There  Is  here  no 
room  for  any  Inference  that  the  note  had 
beer  previously  transferred  by  the  maker  to 
the  company,  and  thereafter  Indorsed  by  It 
In  order  to  transfer  the  title."  Another  is 
Seymour  v.  Mickey,  15  Ohio  St.  515,  In  which 
it  was  permitted  to  be  shown  by  parol  evi- 
dence In  a  suit  upon  a  note  bearing  regular 
Indorsements  that  an  Indorser  signed  hU 
name  on  the  back  of  the  note  at  the  time  of 
Its  execution  for  the  purpose  of  giving  the 
payees  additional  security  for  the  payment 
of  the  note,  and  had  refused  to  sign  it  as  a 
Joint  maker,  whereupon  he  was  held  to  be 
liable  as  an  Indorser,  and  entitled  to  demand 
and  notice.  This  case  does  not  appear  to 
have  ever  been  expressly  overruled,  although 
In  Cummlngs  v.  Kent,  44  Ohio  St  92,  4  N.  E. 
710,  68  Am.  Bep.  796,  It  has  since  been  held 
that  "evidence  of  a  parol  agreement  prior  to 
or  contemporaneous  with  the  drawing  and 
delivery  of  a  bill  of  exchange,  that  the  draw- 
er Is  not  liable  as  such.  Is  inadmissible." 
The  proof  offered  was  that  there  was  a  parol 
agreement  that  the  drawer  was  not  to  be 
liable  as  such. 

Enough  has  been  said  to  clearly  show  that 
If  the  case  were  governed  by  the  rules  appli- 
cable to  negotiable  paper,  there  Is  respectable 
authority  for  deciding  the  case  either  way, 
but  the  weight  of  authority  would  undoubt- 
edly make  It  Impossible  to  hold  the  plaintiffs 
In  error  liable  as  joint  makers  of  the  note  in 
the  present  status  of  the  case.  But  the  note 
is  not  negotiable,  and  the  inquiry  now  Is 
whether  a  different  rule  applies,  and,  if  ao, 
what  that  role  Is.  Section  1  of  Daniel  on 
Negotiable  Instruments  dravra  a  very  clear 
distinction  between  the  two  classes  of  paper, 
in  the  third  clause  of  which  It  Is  said:  "By 
the  common  law  an  Instrument  under  seal 
Imports   a   consideration  by   virtue  of  the 
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solemn  ceremony  of  Its  ezecntlon,  and  no 
other  nonnegotlable  instrument  does.  A  bill 
of  exchange,  however,  by  the  usages  of  mer- 
chants, also  prima  fade  Imports  a  considera- 
tion; and  now  by  statute  promissory  notes 
of  a  certain  kind  are  placed  on  the  same 
footing.  As  between  Immediate  parties,  the 
true  state  of  the  case  may  be  shown,  and 
the  presumption  of  consideration  rebutted. 
But  when  a  bill  of  exchange  or  negotiable 
note  has  passed  to  a  bona  fide  bolder -for 
value,  and  before  maturity,  no  want  or  fail- 
ure of  consideration  can  be  shown.  Its  de- 
fects perish  ^Ith  its  transfer;  while,  if  tbe 
instrument  be  not  a  bill  of  exchange  or  nego- 
tiable note,  they  adhere  to  it  In  whosesoever 
hands  It  may  go."  In  the  first  clause  of  said 
section  be  shows  that  a  negotiable  Instrument 
is  a  res,  a  thing  of  value,  title  to  which  may 
be  held  and  transferred;  and  that,  when  It 
goes  into  the  hands  of  a  bona  fide  bolder 
witbont  notice  of  any  defect,  be  may  hold  It 
against  the  world,  while  in  the  case  of  a 
nonnegotlable  Instrument  the  true  owner  may 
identify  it,  and  reclaim  It  from  anybody  who 
may  hold  it  as  an  Innocent  purchaser  from 
one  who  has  stolen  it  or  otherwise  come  into 
possession  of  it  wrongfully. 

Edwards  on  Bills  &  Notes,  at  section  326, 
says:  "There  Is,  however,  a  manifest  dis- 
tincticn  between  those  cases  in  which  tbe 
party  has  made  a  valid  and  explicit  contract 
<as  where  a  person  writes  his  name  on  the 
back  of  a  negotiable  note)  and  that  class  of 
cases  where  the  contract  cannot  be  carried 
into  effect  as  an  indorsement,  according  to 
mercantile  usage  (as  where  a  person  indorses 
his  name  on  the  back  of  a  note  that  is  not 
negotiable).  In  respect  to  the  former,  the 
contract  is  to  be  enforced  according  to  its 
legal  effect,  under  principles  that  are  well 
established,  and  presumed  to  be  within  the 
knowledge  of  the  parties;  while  in  respect 
to  the  latter  courts  endeavor  to  prevent  the 
utter  failure  of  the  contract  by  giving  it 
effect  in  some  other  way,  as  by  allowing  the 
holder  to  overwrite  the  indorser's  name  witb 
the  real  contract  implied  by  law,  or  recover 
against  him  as  a  maker  or  guarantor  of  the 
note."  Section  891  of  the  same  book  says: 
"Where  a  person  puts  his  name,  in  blank, 
on  the  back  of  a  promissory  note,  he  may  be 
held  liable  as  maker  or  guarantor,  when 
there  is  an  agreement  to  that  effect,  and 
when  be  cannot  be  charged  as  an  Indorser, 
as  in  the  case  of  a  nonnegotlable  note.  But 
where  the  payee  seeks  to  charge  the  indorser 
of  a  nonnegotlable  note,  who  indorsed  the 
same  before  delivery,  with  tbe  payment 
thereof,  he  must  allege  that  the  defendant 
indorsed  with  intent  to  become  liable  as 
guarantor  or  maker.  This  is  allowed  In  or- 
der to  prevent  an  entire  failure  of  the  con- 
tract, on  tbe  principle  'nt  res  magls  valeat 
quam  pereat.'  ' 

2  Parsons  on  Notes  Se  Bills,  125,  says;  "In 
those  states  where  the  rule  is  adopted  that 
a  third  person  indorsing  paper  in  blank  be- 


fore the  delivery  of  It  to  the  payee  Is  liable 
as  an  indorser  only  it  is  not  applied  in  case 
the  paper  be  not  negotiable,  Inasmuch  as  a 
legal  indorsement  can  only  be  made  on  nego- 
tiable paper;  but  the  indorser  in  such  case 
is  held  liable  as  a  maker  or  g^iarantor." 

These  authorities  clearly  show  that  the 
rule  against  the  admission  of  parol  evidence 
to  show  the  consideration,  the  relation  of  the 
parties,  and  the  Circumstances  attending  the 
execution  of  the  paper,  to  the  end  ttiat  the 
true  Intent  may  be  ascertained  and  effectu- 
ated, has  no  application  in  the  case  of  non- 
negotiable  paper.  This  being  true,  the  rule 
of  liability  pronounced  by  the  law  must  be 
the  same  In  this  case  as  It  is  in  tbe  cases  of 
irregular  indorsements  decided  by  this  court, 
and  to  which  reference  has  been  made.  In 
those  cases  it  has  been  decided  that  the  hold- 
er of  the  paper  may  treat  the  x>attles  thereto 
either  as  makers  or  as  guarantors,  according 
to  his  own  election,  however  their  names 
may  stand  upon  the  paper.  To  tiUs  It  may 
be  objected  that  the  rule  excluding  parol  evi- 
dence when  the  names  upon  the  paper  are 
signed  regularly  and  in  succession  rests  upon 
the  ground  that  It  operates  to  vary  or  con- 
tradict the  terms  of  a  written  contract,  and 
that  this  paper  imports  a  debt  due  from  Be- 
hon  to  Smith,  transferred  by  Smith  to  Cam- 
den, and  that  Mrs.  Young  stands  in  the  atti- 
tude of  assignee  of  Camden,  and  that,  there- 
fore, she  must  bold  Smith  and  Camden  as 
guarantors  of  the  debt  due  from  Sehoif  only, 
and  was  bound  to  the  exercise  of  diligence  to 
collect  that  debt.  This  contention  is  not 
without  the  semblance  of  reason,  to  say  the 
least,  but  it  has  Just  been  shown  that  ttae 
indorsements  of  such  note  are  not  regarded 
as  importing  a  complete  contract,  and  that 
evidence  is  admissible  to  show  the  intention 
of  the  parties.  Edwards  on  Bills  &  Notes, 
S  391.  In  some  instances  It  has  been  held 
that  the  indorser  is  to  be  treated  as  a  guar- 
antor, and  not  as  a  maker;  but  the  rale  ap- 
plied by  this  court  In  the  cases  in  which  parol 
evidence  has  been  admitted  entitles  ttae  bold- 
er of  the  paper  to  elect  whether  he  will  treat 
them  as  makers  or  guarantors.  If  there  had 
been  an  agreement  between  Sehon  on  the 
one  side  and  Smith  and  Camden  on  the  other 
that  the  latter  should  be  guarantors,  or  that 
Smith  was  to  be  guarantor  as  to  Sehon,  and 
Camden  guarantor  as  to  both  Smith  and 
Sehon,  such  agreement  would  be  unavailing 
as  against  Mrs.  Young,  unless  she  bad  notice 
of  It  Long  ▼.  Campbell,  37  W.  Va.  666,  17 
S.  B.  197;  Burton  v.  Hansford,  10  W.  Va. 
481,  27  Am.  Rep.  671;  Watson  v.  Hurt,  « 
Grat.  633.  There  is  no  evidence  that  there 
was  such  an  agreement,  unless  the  note  it- 
self is  evidence  of  It  It  cannot  be,  for  It 
is  not  commercial  paper,  and  is  not  regarded 
in  law  as  imposing  liabilities  or  contracts,  ac- 
cording to  the  order  of  Indorsement  Smith 
testified  in  the  case,  and  did  not  say  there 
was  such  an  agreement  Camden  did  not 
come  forward  to  testify.    The  evidence  shows 
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circnmstanceii  from  whldi  It  la  dear  that  this 
note  was  dra'wn  tip  In  the  form  In  which  It 
Is  for  the  porpose  of  procmilng  money  from 
somebody  for  the  benefit  of  Sehon,  and  that 
the  names  of  Smith  and  Camden  were  af- 
fixed to  It  with  the  Intent  to  give  It  credit 
and  strength  with  the  person  who  shonld  ac- 
cept it  and  fin-nish  the  money  upon  It  That 
clearly  malces  them  liable  as  joint  promisors. 
Defendant  in  error  had  the  right  of  election 
to  hold  them  as  original  promisors  or  as 
guarantors. 

For  these  reasons,  the  Judgment  must  be 
afflrmed. 


(53  w.  Va.  es) 

AUGUST  V.  GILMER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  4,  1903.) 

BXSCtrnON— STAT— BOND  OF  CLAIMANT-8ALB 
—RIGHTS  OF  FURCHASBR. 

1.  The  deliyery  to  the  sheriff  of  a  suspending 
bond,  as  provided  in  section  4  of  chapter  107  of 
the  Code  of  1890,  by  a  claimant  of  property 
levied  upon  under  a  fieri  facias,  ipso  facto 
stays  the  execution;  and  a  sale  of  the  property 
thereunder  before  the  right  of  property  has 
been  determined  as  provided  in  section  5  of  said 
chapter  ia  void. 

2.  A  purchaser  at  such  sale  acquires  no  title 
to  the  property,  and,  after  notice,  or  upon  a 
rale  to  show  cause,  may  be  summarily  requir- 
ed to  return  the  property  to  the  custody  of  the 
sheriff. 

3.  Property  levied  upon  under  a  fieri  facias 
is  in  the  custody  of  the  law,  .and  the  court  has 
power,  by  attachment,  punishment  for  con- 
tempt, and  the  writ  of  restitution,  to  maintain 
its  jurisdiction  against  its  own  officers,  parties, 
and  other  persons. 

(Syllabus  by  the  Onirt) 

Error  to  Circuit  Court,  Greenbrier  County; 
3.  M.  McWhorter,  Judge. 

Action  by  J.  A.  August,  Sr.,  against  Henry 
Gilmer.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Preston  tc  Wallace,  for  plaintiff  In  orror. 
John  W.  Harris  and  Gilmer  &  Gilmer,  for 
defendant  in  error. 


POFFBNBABGBR,  J.  On  a  Jndgment  in 
the  drcnlt  court  of  Greenbrier  county,  C.  M. 
Harwood  sued  out  an  execution  against  J. 
A.  August,  Jr.,  returnable  to  July  rules,  1001, 
wUCb  was  levied  by  the  sheriff  on  a  horse. 
J.  A.  August,  Sr.,  set  up  a  claim  of  title  to 
tbe  horse,  and  thereupon  the  sheriff  demand- 
ed from  the  plaintiff  an  indemnifying  bond, 
which  was  given;  and  then,  on  the  25 th 
day  of  June,  1901,  said  claimant  executed 
and  delivered  to  the  sheriff  a  suspending 
bond.  Two  days  later,  June  27,  1901,  the 
sheriff  sold  and  delivered  the  horse  to  Henry 
Oilmer  for  ^150.  On  the  2d  day  of  July, 
1901,  the  drcnlt  court  of  the  county  being 
in  session,  the  claimant  caused  a  notice  to 
be  served  upon  Gilmer  to  the  effect  that  he 
(August,  Sr.)  would  move  the  said  court  on 
the  8d  day  of  July,  1901,  to  set  aside  and 
annul  the  said  purchase,  and  hav<»  the  horse 


returned  to  the  custody  of  the  sheriff.  To 
this  notice  Gilmer  appeared  specially,  resist- 
ed the  dQcketlng  of  the  motion  and  notice, 
and  moved  to  quash  the  notice  and  the  re- 
turn, which  motions  being  overruled,  he  took 
his  bill  of  exceptions.  Afterwards,  on  the 
5th  day  of  July,  1901,  August,  Sr.,  filed  his 
petition,  setting  up  the  proceeding  on  the 
execution,  and  praying  that  Harwood  and 
Gilmer  be  required,  to  come  In  and  litigate 
their  dalma  with  the  petitioner.  On  the 
same  day  the  court  declared  the  sale  void, 
set  It  aside,  ordered  Gilmer  to  forthwith  re- 
lease the  horse,  and  directed  the  sheriff  to 
take  it  Into  his  custody. 

Gilmer  complains  of  said  Judgment,  urging 
that  the  claimant's  remedy  was  an  action  of 
detinue  for  the  recovery  of  the  horse,  or  a 
suit  against  the  sheriff,  and  that  the  pro- 
ceeding amounts  to  a  taking  of  his  property 
without  due  process  of  law.  As  the  order 
made  shows  that  the  court  acted  only  upon 
the  notice,  the  execution  and  the  return 
thereof,  the  indemnifying  bond,  and  suspend- 
ing bond,  it  is  true  that  the  jndgment  does 
not  stand  upon  formal  pleadings  between  the 
parties  to  the  notice;  but  whether  the  order 
made  In  the  proceeding,  requiring  the  sher- 
iff to  retake  the  horse  from  Gilmer,  the  pur- 
chaser, amounts  to  depriving  Oilmer  of  his 
property  without  due  process  of  law,  de- 
pends upon  the  construction  which  the  courts 
have  put  upon  that  dause  of  the  Constitu- 
tion which  prolilblts  it  This  necessitates  an 
inquiry  concerning,  first,  the  construction  of 
said  constitutional  guaranty;  and,  second, 
the  jurisdiction  of  courts  and  their  modes  of 
procedure. 

The  constitutional  guaranty  referred  to  was 
not  intended  to  either  establish  or  perpetuate 
any  particular  form  of  action  or  mode  of 
procedure.  All  that  it  requires  is  that  the 
substantial  rights  of  notice  and  hearing  be- 
fore judgment  be  preserved.  10  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  901.  In  Ralhroad  Co. 
V.  Iowa,  leO  U.  S.  380,  16  Sup.  Ct  344,  40 
L.  BJd.  467,  Mr.  Justice  White  said:  "The 
fourteenth  amendment  to  the  Constitution  in 
no  way  undertakes  to  control  the  power  of  a 
state  to  determine  by  what  process  legal 
rights  may  be  asserted  or  legal  obligations  be 
enforced,  provided  the  method  of  procedure 
adopted  for  these  purposes  gives  reasonable 
notice,  and  affords  fair  opportunity  to  be 
heard,  before  the  issues  are  decided.  •  •  • 
It  is  also  equally  evident  provided  the  form 
sanctioned  by  the  state  law  gives  notice  and 
affords  an  opporunlty  to  be  heard,  that  the 
mere  question  of  whether  it  was  by  a  motion 
or  ordinary  action  in  no  way  rendered  the 
proceeding  not  due  process  of  law,  within 
the  constitutional  meaning  of  those  words." 
The  same  construction  has  been  given  the 
phrase  "due  process  of  law"  in  a  state  con- 
stitution. "  'Due  process  of  law,'  as  tbe  term 
is  used  in  the  state  and  federal  Constitutions, 
does  not  necessarily  imply  a  hearing,  by  one 
whose  property  is  taken  or  damaged  for  pub- 
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Uc  nee,  according  to  the  establisbed  practice 
In  courts  of  common  law  or  equity,  but  Is 
satisfied  wbenever  an  opportunity  Is  afforded 
to  invoke  the  equal  protectlen  ot  tbe  law  by 
Judicial  proceedings  appropriate  for  the  pur- 
pose, and  adequate  to  secure  the  end  and 
object  sought  to  be  attained."  Railroad  Co. 
T.  State,  47  Neb.  549,  66  N.  W.  624.  These 
adjudications  are  in  response  to  tbe  claim 
that  the  established  practice  in  courts  of  com- 
mon law  and  equity,  or  usual  modes  of  pro- 
cedure, must  be  adhered  to  and  followed.  No 
case  has  been  found  in  which  it  has  been 
decided,  or  even  claimed,  that  there  is  lack 
of  due  process  of  law  when  such  modes  are 
pursued.  Such  a  contention  would  certainly 
be  without  reason.  If  the  proceeding  com- 
plained of  here  has  warrant  in  the  common 
law,  the  objection  to  it  must  fall.  If  it  shall 
be  found  that  there  is  an  Inherent  power  in 
courts  to  retain  within  their  control  property 
over  which  they  have  acquired  Jurisdiction, 
and  also  the  power  to  reclaim,  in  a  summary 
manner,  property  which  has  been  Illegally 
withdrawn  from  the  Jurisdiction  of  the  conrt, 
there  is  no  violation  of  tbe  constltuttonal 
guaranty. 

"When  property  Is  lawfully  taken  by  vlr- 
tne  of  legal  process.  It  is  In  the  custody  of 
the  law."  Bout.  Law  Die.  tit  "Oustodia 
Legls."  In  Taylor  v.  Carryl,  20  How.  583, 
594,  15  L.  Ed.  1028,  Mr.  Justice  Campbell, 
speaking  of  the  E}ngli8h  courts,  said:  "Those 
courts  take  efiSclent  measures  to  maintain 
their  control  over  property  within  their  cus- 
tody, and  support  their  officers  in  defending 
It  with  firmness  and  constancy.  The  court 
of  chancery  does  not  allow  the  possession  of 
Its  receiver,  sequestrator,  eommittee,  or  cus- 
tode,  to  be  disturbed  by  a  party,  whether 
claiming  by  title  paramount,  or  under  the 
right  which  they  were  appointed  to  protect, 
as  their  possession  la  tbe  possession  of  the 
conrt  Nor  will  the  conrt  allow  an  interfer- 
ing claimant  to  question  tbe  validity  of  tbe 
orders  under  which  possession  was  obtained, 
on  the  ground  that  they  were  improvidently 
made.  The  courts  of  law  uphold  the  right 
of  their  officers  to  maintain  actions  to  re- 
cover property  withdrawn  from  them,  and 
for  disturbance  to  them  in  the  exercise  of 
the  duties  of  their  office."  In  Hagan  v. 
Lucas,  10  Pet  411,  9  L.  Ed.  470,  Mr.  Jus- 
tice McCIain,  speaking  for  tbe  court  said: 
"Property  once  levied  on  remains  in  the  cus- 
tody of  the  law,  and  la  not  liable  to  be  taken 
by  another  execution  in  the  hands  of  a  differ- 
ent officer,  and  especially  by  an  officer  act- 
ing under  another  Jurisdiction."  To  the  same 
effect  are  Freeman  7.  Howe,  24  How.  450, 
16  L.  Ed.  749;  Buck  v.  Golbath,  8  Wall.  334, 
18  L.  Ed.  257.  "It  la  a  doctrine  of  law  too 
long  established  to  require  a  citation  of  au- 
thorities that  where  a  court  has  Jurisdiction, 
it  has  a  right  to  decide  every  question  which 
oecnn  In  the  cause,  and,  whether  ita  decision 
be  correct  or  otherwise,  ita  Judgment,  till  re- 
versed. Is  regarded  as  binding  in  every  other 


court  and  that  where  the  Jurisdiction  of  a 
court  and  the  right  of  a  plaintiff  to  prose- 
cute his  suit  in  it  have  once  attached,  that 
right  cannot  be  arrested  or  taken  away  by 
proceedings  in  another  conrt"  Mr.  Justice 
Orier  in  Peck  t.  Jenness,  7  How.  612,  624, 
12  L.  Bd.  841.        * 

These  principles  have  direct  application  to 
this  case,  although  their  enunciation  by  the 
comrts  arose  from  causes  presenting  facts  and 
cbnditions  somewhat  different  from  those  of 
the  present  case.  They  put  it  beyond  ques- 
tion that  property  levied  upon  by  execution 
is  in  custodla  legls— in  the  custody  of  the 
law— through  and  by  the  court  holding  by 
the  hand  of  its  executive  officer,  acting  under 
the  process  of  the  court  The  possession  of 
the  court  is  good  against  all  individuals  and 
all  other  courts  and  their  officers,  and  the 
court  must  necessarily  have  the  power  to 
vindicate  and  uphold  its  right  of  possession. 
Otherwise  its  Jurisdiction  would  fail,  and  it 
would  be  powerless  to  perform  its  functions 
under  the  law.  In  the  first  place,  the  forcible 
and  wrongful  dispossession  of  the  officer  In 
whose  custody  the  property  is  does  not  deprive 
the  court  of  its  Jurisdiction.  It  may  go  on  and 
render  a  binding  Judgment  or  decree.  Free- 
man V.  Howe,  24  How.  450,  457,  16  L.  Ed.  749. 
As  stated  in  the  quotation  from  Freeman  v. 
Howe,  cited,  "where  a  court  has  Jurisdiction, 
it  has  a  right  to  decide  every  question  which 
occiura  In  the  cause."  It  is  upon  this  prin- 
ciple that  a  person  who  acquires  an  interest 
in  property  involved  in  litigation  pendente 
lite,  and  from  a  party  'to  the  suit  takes  It 
subject  to  the  rights  of  the  other  parties  to 
such  suit  as  finally  adjudicated,  and  is  con- 
cluded by  the  Judgment  or  decree,  whether 
he  becomes  a  party  to  the  action  or  salt  and 
has  his  day  in  court,  or  not  21  Am.  ft  Eng. 
Ene.  Law  (2d  Ed.)  895;  Bart  Ch.  Pr.  167; 
Stout  V.  Manufacturing  Co.,  41  W.  Va.  889, 
23  8.  B.  671,  56  Am.  St  Eep.  843;  Parker  v. 
Clarkson,  39  W.  Va.  184,  19  S.  E.  431;  Lynch 
V.  Andrews,  26  W.  Va.  761.  "A  purchaser 
of  the  land'  from  the  brother  pendente  lite 
need  not  be  brought  in  as  a  party  to  the  suit 
The  law  imputes  notice  to  such  purchaser, 
for  public  policy  requires  that  this  real  prop- 
erty, specifically  sued  for,  shall  abide  the  re- 
sult of  the  suit;  and  such  purchaser  Is  as 
conclusively  bound  by  the  decree  as  if  he  bad 
been  a  party  from  the  beginning."  Wilfong 
V.  Johnson,  41  W.  Va.  283,  23  8.  B.  730. 
"Pendente  Ute  purchasers  are  bonnd  by  the 
decrees  entered  affecting  the  property  so  pnr- 
chased  by  them,  although  they  may  not  be 
parties  to  the  suit"  Lynch  v.  Andrews,  cited. 
And  this  applies  to  personal  property,  espe- 
cially when  it  is  in  tbe  cnstody  of  the  court  by 
attachment  receivership,  or  other  sequestra- 
tion.   21  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  627. 

But  In  attachment  punishment  for  con- 
tempt, and  the  power  of  restitution,  the 
courts  have  more  ample,  summary,  and  heroic 
methods  of  maintaining  their  Jurisdiction, 
compelling  respect  thereto,  and  enforcing  the 
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dne  administration  of  justice.  These  meas- 
ures  are  held  to  be  absolutely  necessary  for 
the  furtherance  and  execution  of  justice. 
They  have  been  long  practiced,  and  are  well 
established  as  a  part  of  the  law  of  the  land. 
They  are  used  by  the  courts  against  two 
classes  of  persons— ministers  of  the  court, 
its  officers  and  jurors,  and  all  otHkr  persons 
'Who  are  guilty  of  contempts  of  the  writs  of 
the  court,  contempts  in  the  face  of  the  court, 
contemptuous  words  or  writings  concerning 
the  court,  contempts  of  the  rules  and  awards 
of  the  court,  and  abuses  of  the  process  of 
the  court.  Particular  persons  included  In 
this  last  class  are  "Inferior  judges,  counsellors, 
gaolers,  and  any  person  whatsoever,  guilty 
of  tbe  acts  named."  Hawk.  C.  P.  206,  223. 
In  such  cases  the  court  may,  if  necessary,-  im- 
prison the  parties  ofTending,  and  that  with- 
out indictment  or  Information,  and  yet  the 
guaranty  of  a  trial  by  jury  is  not  violated. 
State  V.  Fredlock  (decided  at  the  fall  special 
term,  1902)  43  S.  E.  153;  Mason  v.  Bridge  Co., 
16  W.  Va.  864;  State  v.  Frew.  24  W.  Va.  416. 
4Si  Am.  Rep.  Wl;  State  t.  McGlaugherty,  33 
W.  Va.  260,  10  S.  E.  407.  Bacon's  Abr.  vol. 
1,  p.  462,  says  such  imprisonment  Is  no  viola 
tlon  of  the  guaranty  in  Magna  Charta  that 
none  shall  be  iiuprisoned  "sine  judlclo  parium, 
vel  per  legem  terrc,"  and  puts  It  upon  the 
grounds  of  the  necessity  of  such  power,  and 
its  inherency  In  every  court  of  general  jurls- 
dictlon. 

It  is  impossible  for  a  court  to  fully  perform 
its  functiona  if  it  has  no  power  to  direct  and 
control  its  executive  officer— power  to  com- 
pti  blm  to  do  what  he  is  commanded  to  do,  and 
jfo'ver  to  compel  blm  to  refrain  from  doing, 
under  mere  color  of  authority,  what  he  is 
forbidden  to  do  or  what  he  has  nu  authority 
to  do.  Hence  he  is  under  the  control  of  the 
court,  through  its  power  of  attachment  and 
punishment  for  contempt  for  not  executing 
its  writs  effectually  and  for  making  false 
returns.  Hawk.  0.  P.  207,  208.  In  TIdd's  Pr., 
ToL  1,  p.  485,  It  Is  said  that  these  powers  may 
be  exercised  by  any  of  the  E^igUsb  courts  of 
general  jurisdiction,  against  "inferior  judges 
and  officers,  for  acting  unjustly,  oppressively, 
or  Irregularly  In  the  execution  of  their  duty, 
or  for  disobeying  the  King's  writs  issuing 
out  of  the  superior  courts,  by  proceeding  in 
a  cause  after  it  has  been  put  a  stop  to,  or  re- 
moved by  a  writ  of  prohibition,  certiorari, 
habeas  corpus,  supersedeas,  or  error,"  etc.; 
and,  "flfthly,  against  sherlfFs,  or  other  persons 
bavlDg  the  execution  of  writs,  for  not  return-' 
log  them,  or  bringing  Into  court  the  body  of 
the  defendant,  etc.,  on  being  served  with  a  rule 
for  that  purpose";  and  "against  gaolers,  etc., 
on  the  Lord's  act,  for  extortion  or  oppres- 
sion," and  against  other  persons  "for  con- 
tempts committed  out  of  court,  for  a  rescue, 
or  contemptuous  words  spoken  of  the  court 
or  Its  process."  Among  the  contempts  men- 
tioned by  Blackstone  are  "those  committed 
by  sherfffiB,  bailiffs,  gaolers,  and  other  officers 
of  the  court;  by  abusing  the  process  of  the 
44S.B.-10 


law,  or  deceiving  the  parties,  by  any  acts  of 
oppression,  extortion,  collusive  behavior,  or 
culpable  n^lect  of  duty."  4  Blk.  Com.  284. 
"Sheriffs  and  other  officers  are  liable  to  an 
attachment  for  an  oppressive  or  illegal  prac- 
tice In  the  execution  of  a  writ;  as  using  need- 
less force,  violence,  or  terror,  treating  persons 
under  an  arrest  basely  and  inbumanly,  ex- 
torting money  from  them,  etc.,  or  making  an 
arrest  without  due  authority."  Bacon,  Abr. 
463,  tit  "Attachment"  The  use  of  these  ex- 
traordinary methods  is  discretionary  with  the 
courts,  and  they  are  not  usually  employed, 
except  In  cases  of  palpable  corruption  or 
willful  negligence  or  obstinacy.  Id.  463;  2 
Hawk.  C.  P.  208,  209.  But  this  argues  noth- 
ing against  the  power  and  authority  of  the 
court  to  employ  them  wherever.  In  the  dis- 
cretion of  the  court,  their  use  Is  proper.  Here 
It  may  be  added  that  Blackstone  says,  "For 
laws,  without  a  competent  authority  to  secure 
their  administration  from  disobedience  and 
contempt,  would  be  vain  and  nugatory,"  and 
that  the  power  referred  to  results  from  the 
first  principles  of  judicial  establishments,  and 
must  be  an  Inseparable  attendant  upon  every 
superior  tribunal.    4  Blk.  Com.  286. 

Inquiry  may  be  made  here  as  to  the  rea- 
son for  the  citation  of  all  these  authorities, 
showing  that  courts  have  the  Inherent  power 
to  punish  for  contempts,  inasmuch  as  nobody 
Is  here  appealing  from  a  judgment  In  such 
case.  The  reply  is  that  these  measures  and 
the  authority  to  so  punish  are  grounded 
upon,  and  flow  out  of,  the  necessary  juris- 
diction and  control  of  the  court  over  property 
which  forms  the  subject  of  its  action  and  Is 
within  its  jurisdiction,  and  prove,  by  their 
very  existence  and  their  varied  functions, 
that  such  plenary  power  to  vindicate,  uphold, 
and  defend  their  jurisdiction  and  compel 
respect  to  their  authority  is  lodged  in  the 
courts.  Of  course,  mere  punishment  of  of- 
fenders would  not  always  effectuate  the  pur- 
poses of  jurisdiction,  although  it  is  often  re- 
sorted to  to  compel  the  faithless  officer  to 
perform  his  duty.  Courts  have  the  further 
power  to  right  the  wrongs  perpetrated  by 
the  abuse  of  process,  as  well  as  those  result- 
ing from  their  own  erroneous  decision  and  ac- 
tions. For  this  purpose  the  writ  of  restitu- 
tion, as  old  as  the  law  itself,  has  been  used. 
See  Simpson  v.  Juxon,  Cro.  Jac.  699,  where 
it  Is  held  that,  if  judgment  be  reversed  on 
error,  a  writ  of  restitution  shall  be  award- 
ed. "When  the  thing  levied  upon  under  an 
execution  has  been  sold,  the  price  for  which 
it  is  sold  is  to  be  restored."  Bouv.  Law  Die. 
tit  "Restitution" ;  Flemings  v.  Rlddlck's 
Ex'x,  5  Grat.  272,  50  Am.  Dec.  119;  Keck  v. 
Allender,  42  W.  Va.  425,  26  S.  E.  437;  Little 
V.  Bunce,  7  N.  H.  483,  28  Am.  Dec.  863; 
Crocker  v.  Clement's  Adm'r,  23  Ala.  296.  In 
Duncan  v.  Klrkpatrick,  18  Serg.  &  R.  292, 
Oibson,  J.,  said,  "In  this  respect,  the  judg- 
ment,  when  entered  in  form.  Is  not  only  that 
the  judgment  of  the  court  below  l)e  reversed, 
but  that  'It  Is  considered  that  the  defend- 
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ant  be  restored  to  all  things  which  he  has 
lost  on  occasion  of  the  Judgment  aforesaid'; 
and  the  writ  of  restitution  which  is  Issued  in 
pursuance  of  it,  and  in  wUcb  the  sberifF  Is 
commanded  to  levy  the  money  of  the  chat- 
tels of  the  plaintiff,  or  to  arrest  his  person, 
la  strictly  an  ezecntion."  This  presents  the 
theory  and  the  ancient  practice  of  restitution, 
but  it  seems  that  the  writ  itself,  in  modem 
practice,  Is  rarely  Issued.  Restoration  is  en- 
forced by  the  use  of  other  writs,  but  restitu- 
tion, the  object  of  the  ancient  writ,  Is  there- 
by equally  eftectuated.  "When  the  plain- 
tiff has  execution,  and  the  money  is  levied 
and  paid,  and  the  Judgment  la  afterwards  re- 
versed, there  the  party  shall  have  restitution 
without  a  scire  facias,  because  it  appears  on 
the  record  that  the  money  is  paid,  and  there 
is  a  certainty  of  what  was  lost;  otherwise 
where  it  was  levied,  but  not  paid,  for  then 
there  must  be  a  scire  facias,  suggesting  the 
matter  of  fact,  viz.,  the  sum  levied,  etc.  If 
the  Judgment  be  set  aside  after  execution  for 
Irregularity,  there  needs  no  scire  facias  for 
restitution;  but,  if  It  be  not  made,  an  at- 
tachment shall  be  granted  upon  the  rule  for 
a  contempt."  2  Tldd's  Pr.  1073.  An  illus- 
tration of  the  nse  of  the  writ  of  restitution, 
which  shows  clearly  its  application  here,  to 
found  in  the  old  cases  in  which  there  were 
Judgments  of  outlawry,  where  it  was  held 
that,  after  the  reversal  of  the  outlawry,  the 
proceedings  were  regarded  as  having  wrought 
no  change  In  the  title  to  the  property  taken 
on  execution,  and  the  defendant  was  always 
restored  to  the  possession  of  the  property 
Itself,  and  not  compelled  to  take  the  money 
realized  from  it  See  5  Coke,  183.  note  "c," 
where  it  Is  said:  "In  the  case  of  an  outlawry, 
the  Instant  It  Is  reversed  It  becomes  mere 
waste  paper,  and  the  rights  of  all  the  par- 
ties are  restored  to  the  same  situation  as  If 
no  outlawry  had  taken  place.  St  John's 
College  V.  Murcot  7  T.  R.  264;  and  vide  Dr. 
Drury's  Case,  8  Co.  143.  And  a  termor  upon 
the  reversal  of  his  outlawry  shall  be  restored 
to  bis  term,  although  it  has  been  sold  to  the 
King."  The  sale  In  such  case  was  made  by 
the  sheriff  under  a  writ  called  "capias  ntlaga- 
tum,"  and  is  distinguished  from  a  sale  made 
on  an  execution,  upon  the  ground  that  the 
sheriff,  in  the  case  of  a  capias  utlagatnm,  is 
not  bound  to  sell  the  property  levied  upon 
by  him,  but  only  to  keep  It  for  the  King's 
nse,  whereas  on  an  execution  he  is  bound  to 
sell,  and  has  the  power  to  pass  the  title,  and 
by  sale  does  pass  it  It  was  upon  the  theory 
that  the  title  had  not  passed  that  restitntloD 
of  the  goods  themselves  was  made  In  out- 
lawry cases,  while  restitution  of  the  money 
only  was  made  in  the  case  of  valid  sales  on 
execution.  In  Charter  v.  Peter,  2  Cro.  Ellz. 
597,  it  was  held  that  where  property  had 
been  levied  npon,  bnt  not  sold,  when  a  super- 
sedeas was  awarded,  and  afterwards  a  ven- 
ditioni exponas  was  awarded,  the  defend- 
ant was  not  entitled  to  be  restored  to  the 
property,  for  the  reason  that  execution  upon 


the  Judgment  had  been  commenced,  and  was 
to  be  treated  as  fully  completed,  upon  the 
theory  that  execution  \a  an  entire  thing,  and 
cannot  be  superseded  after  it  has  commen- 
ced. At  first  blush,  this  might  be  taken  to 
be  In  conflict  with  the  view  that  where  the 
sheriff  Is  not  compelled  to  sell,  and  yet  does 
sell,  he  p^ses  no  title.  Bdt  it  Is  to  be  no- 
ticed that  the  court  held  that  the  supersedeas 
had  not  the  legal  effect  of  staying  the  exe- 
cution, because  it  was  an  entire  thing,  and 
was  to  be  treated  as  if  it  bad  been  com- 
pleted, although  In  fact  it  had  not  In  Lessee 
of  Bisbee  v.  Hall,  8  Ohio,  464,  an  execution 
was  stayed  by  injunction  after  a  levy  on 
chattels,  and  the  court  decided  that  the 
sheriff  was  bound  to  restore  the  chattels  to 
the  owner.  The  difference  between  the  two 
cases  is  very  manifest 

In  applying  these  principles,  it  Is  neces- 
sary, first  to  ascertain  the  relation  of  the 
parties  to  one  another  and  to  the  court  snd 
the  status  of  the  property.  It  is  almost  need- 
less to  say  that  the  property  was  In  the  cus- 
tody of  the  court  It  had  been  levied  npon 
imder  an  execution  issuing  from  the  court 
that  made  the  order  of  restitation.  So  far  as 
this  record  discloses,  there  was  a  valid  Judg- 
ment B  valid  execution  thereon,  and  a  valid 
levy  of  the  same.  A  suspending  bond  had 
been  delivered  to  the  officer  by  a  claimant  of 
the  property,  and  section  4  of  chapter  107 
of  the  Code  of  1890  says  that  "when  such 
bond  Is  so  delivered  the  sale  of  the  property 
shall  be  suspended."  From  the  reading  of 
that  section,  it  is  manifest  that  the  mere 
delivery  of  snch  bond  operates  a  suspen- 
sion of  the  sale.  While  it  says  that  the 
suspension  shall  be  at  the  instance  of  the 
claimant,  he  is  not  required  by  said  sec- 
tion to  do  more  than  deliver  the  bond.  Such 
bond  effectually  stays  the  execution  in  the 
sherifTs  hands,  and  he  is  powerless  to  wll. 
A  sale  thereafter  is  not  only  Insufficient  to 
pass  title,  but  if  wHlfulIy  made,  or  if  made 
coIIuBlvely,  for  the  purpose  of  ttivoring  the 
execution  creditor,  it  amounts  to  an  abuse  by 
the  sheriff  of  the  process  of  the  court  and 
would  subject  him  to  punishment  for  con- 
tempt McWilliams  v.  King  et  al.,  32  N.  J. 
Law,  21;  Hopkins  v.  Sears,  14  Vt  494,  39 
Am.  Dec.  236;  O'Donnell  v.  Mullin,  27  Pa. 
199, 67  Am.  Dec.  468L  As  he  had  no  power  to 
pass  the  title  by  hte  sale,  of  course  the  cred- 
itor obtained  none.  As  the  Invalidity  of  the 
sale  was  shown  toy  the  papers  La  the  cause, 
including  the  execution  In  the  hands  of  the 
sheriff,  it  required  no  extraneous  evidence 
to  establish  the  fact  that  the  purchaser  had 
acquired  no  title,  and  was  in  no  better  situa- 
tion than  any  other  purchaser  pendente  lite. 
The  only  procedure  necessary,  therefore,  was 
a  rule  against  him  to  show  cause  why  be 
should  not  be  required  to  restore  the  horse 
to  the  custody  of  the  sheriff.  In  lien  of 
a  rule,  a  notice  was  served  upon  him,  which 
brought  him  before  the  court  and  performed 
substantially  all  the  functions  of  &  rule,  and 
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then  the  order  of  restltntlon  was  made,  and 
at  the  same  time  the  sheriff  was  commanded 
to  take  and  bring  back  into  the  custody  of 
the  court  the  property  which  he  bad  Ille- 
gally passed  out  of  his  hands.  The  functions 
of  the  court  in  respect  to  tbe  property  had 
not  ended,  for  It  was  the  duty  of  the  court, 
on  the  application  of  tbe  claimant,  wbo  bad 
given  the  suspending  bond,  to  cause  tbe  exe- 
cution creditor  and  the  claimant  himself  to 
appear  before  tbe  court,  to  tbe  end  that  their 
respective  claims  might  I>e  litigated  and  tbelr 
rights  decided  in  the  court  Section  5,  c.  107, 
Code  1899.  The  action  of  the  sheriff  and 
Gilmer  bad  taken  out  of  the  possession  of 
the  court  the  subject-matter  of  its  jurisdic- 
tion, and  without  a  show  of  right  of  au- 
thority. Certainly  the  court  ought  to  have 
as  much  power  to  vindicate  its  possession  as 
a  private  individual  lias.  The  right  of  reda- 
mation  of  property,  without  process  and  by 
mere  recaption,  by  the  owner  from  whom 
It  has  been  Illegally  taken,  is  as  old  as  the 
law  itself.  He  need  not  stop  to, invoke  tbe 
aid  of  tbe  court,  but  may  follow  up  the  prop- 
erty and  take  it  himself,  whenever  that  can 
be  done  without  committing  a  breach  of  tbe 
peace.  Chitty,  Gen.  Pr.  130;  8  Blk.  Com.  304. 
"The  true  owner  of  goods  wrongfully  taken 
may  retake  them  if  be  can,  even  from  a 
third  party,  using  (it  is  said)  whatever  force 
Is  reasonably  necessary."  Bonv.  Law.  Die.  tit. 
"Recaption." 

This  order,  It  must  be  remembered.  Is  not 
an  adjudication  Iietween  parties,  but  only 
one  In  favor  of  the  court  against  all  the 
parttea.  The  restoration  Is  not  to  the  defend- 
ant or  to  the  claimant,  but  to  tbe  custody  of 
the  law,  to  tbe  md  that  final  adjudication  of 
the  rights  of  tbe  parties  may  hereafter  be 
made.  By  this  order  nobody  has  been  de- 
prived of  his  property.  Nothing  is  affected 
except  rights  relating  to  the  horse,  and  the 
alleged  purchaser  acquired  none  in  him,  as 
conclusively  appeared  by  tbe  papers  In  the 
case  when  the  order  was  made.  Whatever 
recourse  be  may  have  for  his  money  is  upon 
the  sheriff  and  the  plaintiff,  who  made  tbe 
illegal  sale.  By  this  order  the  court  simply 
maintains  its  jurisdiction  and  vindicates  tbe 
majesty  of  the  law. 

The  Judgment  will  be  aflSrmed. 


est  W.  V«.  108) 

OBOVEB  T.  OHIO  RIVEB  B.  CO. 

(Supreme  Conrt  of  Appeals  of  West  Ylrginla. 

AprU  4,  1903.) 

ASSiniFSIT— DECLARATION— 8U7FICIBNCT. 

1.  A  declaration  in  assumpsit,  based  on  a 
claim  of  plaintiff  against  a  railroad  company 
for  personal  injuries,  which  plaintiff  claims  was 
compromised  by  defendant  agreeing  to  give 
plaintiff  employment  at  a  stipulated  per  diem 
as  track  walker  as  long  as  defendant  kept  a 
track  walker  on  the  section  designated,  and 
from  which  service  he  was  wrongfully  dls- 
eharged,  wlilch  falls  to  allege  a  complete  ac- 
cord and  satisfaction,  is  bad  on  demurrer. 


2.  A  declaration  in  assompsit,  based  on  mu- 
tnal  promises,  which  fails  to  allege  the  prom- 
ises made  by  plaintiff,  and  that  defendant,  "in 
consideration  of  such  promises,"  undertook  and 
promised  to  do  the  things  alleged,  is  demur- 
rable. 

(Syllabus  by  the  Conrt) 

SkTor  to  Circuit  Court  Mason  County;  F. 
A.  Guthrie,  Judge. 

Action  by  J.  P.  Orover  against  Ohio  Blver 
Ballroad  C!ompany.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Rankin  Wiley,  H.  P.  Camden,  and  J.  W. 
Vandervort  for  plaintiff  In  error.  W.  R. 
Gunn,  Charles  E.  Hogg,  and  Sommervllle  & 
SommerviUe,  for  defendant  In  error. 


McWHORTBR,  P.  This  was  an  action  of 
assumpsit  instituted  by  J.  P.  Grover  against 
the  Ohio  River  Railroad  Company  In  the 
circuit  court  of  Mason  county,  averring  a 
contract  made  with  the  defendant  under  a, 
compromise  and  agreement  that  plaintiff 
should  have  the  business  of  track  walking 
on  section  No.  29  on  the  line  of  said  rail- 
road as  long  as  the  defendant  company  kept 
a  track  walker  on  said  section  No.  29,  at 
the  price  and  compensation  of  $1  per  day, 
which  service  was  from  the day  of  No- 
vember, 1883,  and  contlnned  until  the 

day  of ,  1897,  when  plaintiff  was  dis- 
charged from  such  service^  and  was  refused 
further  employment  by  the  defendant  as 
such  track  walker,  although  the  defendant 
stlil  continued  to  keep  a  track  walker  on 
such  section;  tliat  said  compromise  and 
agreement  was  made  with  plaintiff  as  a  com- 
pensation for  personal  injuries  received  by 
him  as  the  result  of  the  wrongful  acts  and 
negligence  of  the  said  defendant  acting  by 
and  through  Its  agents  and  employes.  On 
tbe  9tb  of  February,  1899,  defendant  appear- 
ed, and  demurred  to  the  declaration,  and 
each  count  thereof,  which  demurrer  was 
overruled,  and  tbe  defendant  pleaded  non 
assumpsit  At  the  February  term,  1900,  a 
Jury  was  impaneled,  the  case  tried,  and  ver- 
dict rendered  in  favor  of  the  plaintiff  for 
$679.75  damages.  Defendant  moved  to  set 
aside  the  verdict  and  award  a  new  trial, 
of  which  motion  the  court  took  time  to  con- 
sider. On  the  21st  of  May,  1900,  tbe  motion 
to  set  aside  the  verdict  because  the  same 
was  contrary  to  the  law  and  tbe  evidence, 
and  because  of  the  court's  refusal  to  give  cer- 
tain Instructions  to  the  jury  asked  for  by  tbe 
defendant  and  because  of  the  court's  rulings 
on  tbe  introduction  of  certain  matters  of  evi- 
dence, being  argued  and  considered.  It  was 
overruled,  to  which  rulings  tbe  defendant 
excepted,  and  judgment  was  rendered  upon 
said  verdict  The  defendant  took  three  bills 
of  exceptions,  numbered  respectively,  1,  2, 
and  8,  and  made  a  part  of  the  record.  De- 
fendant obtained  a  writ  of  error  from  one 
of  the  judges  of  this  court,  assigning  six  sep- 
arate errors. 

First  The  court  erred  In  overruling  the 


Digitized  by  V^jOOQ  IC 


148 


44  SODTHBASTERN  RBPORTEB. 


(W.  Va. 


defendant's  denmrrer  to  plalntUTs  declara- 
tion,  and  to  each  connt  thereof.  There  are 
two  connta  In  the  declaration.  The  first 
connt  alleges:  "That  he  Intended  to  bring 
an  action  for  damages  against  the  said  de- 
fendant for  the  injury  so  received  by  him 
as  aforesaid,  and  would  have  brought  such 
action  but  for  the  reason  that  the  said  de- 
fendant, by  way  of  compromise  and  adjust- 
ment with  this  plaintiff,  as  a  compensation 
for  the  injury  received  by  him  as  aforesaid, 
offered  and  proposed  to  donate  to  this  plain- 
tiff half  time  until  he  was  able  to  resume 
his  work,  and  further  offered  that  as  soon 
as  the  plaintiff  was  able  to  go  to  work  the 
said  defendant  would  give  to  this  plaintiff 
the  light  business  and  employment  of  track 
walking  on  section  No.  29,  as  long  as  the 
defendant  kept  a  track  walker  on  said  sec- 
tion No.  29.  This  plaintiff  says  that  by  way 
of  compromise,  and  in  order  to  avoid  litiga- 
tion, he  accepted  the  proposition  aforesaid 
and  offer  aforesaid,  made  to  this  plaintiff 
as  aforesaid;  and,  after  the  said  plaintiff 
had  sufficiently  recovered  from  his  injuries, 
he  entered  upon  the  business  and  work  of 
a  track  walker  on  said  section  No.  29,  and 
that  on  the day  of ,  1893,  he  be- 
gan Us  work  of  track  walking  under  the 
contract,  compromise,  and  agreement  that  he 
shonid  have  the  business  of  track  walking 
on  said  section  No.  29  as  long  as  the'  said 
defendant  should  keep  a  track  walker  on 
said  section  No.  29.  This  plaintiff  says  that 
in  pursuance  of  said  contract  he  was  em- 
ployed by  said  defendant  as  such  track  walk- 
er on  section  No.  29  from  the day  of 

,  1898,  until  the  day  of  , 

1897,  at  the  price  and  compensation  of  one 
dollar  per  day.  And  plaintiff  says  that  on 
the day  of ,  1897,  the  said  defend- 
ant discharged  this  plaintiff  as  track  walker 
on  said  section  No.  29,  and  has  refused  ever 
since  that  day  to  give  this  plaintiff  the  busi- 
ness and  work  of  track  walking  on  said  sec- 
tion No.  29,  and  still  refuses  to  give  this 
plaintiff  any  further  work  of  track  walking 
on  said  section  No.  29,  although  this  plaintiff 
says  that  said  defendant  still  retains  a  track 
walker  and  keeps  such  track  walker  on  sec- 
tion No.  29,  who  is  a  person  other  than  this 
plaintiff,  and  has  kept  and  employed  a  track 
walker  on  said  section  No.  29  ever  since 
the  discharge  of  this  plaintiff;  and  this 
plaintiff  says  that  ever  since  his  discharge 
from  his  employment  of  track  walking  afore- 
said he  has  been  at  all  times  ready  and  will- 
ing to  perform  his  part  of  the  said  contract 
of  track  walking  on  section  No.  29,  and  Is 
still  ready  and  willing  so  to  do.  So  this 
plaintiff  avers  that  he  lost  his  position  and 
situation  as  track  walker  on  said  section  No. 
29,  and  the  defendant  refused  to  restore'ttals 
plaintiff  to  said  employment  of  track  walk- 
ing on  said  section  No.  29."  This  Is  a  dec- 
laration upon  an  alleged  oral  contract  of 
which  there  was  no  memorandum  or  writing. 
It  does  not  allege  there  was  any  dispute 


between  the  plaintiff  and  defraidant  in  rela- 
tion to  any  liability  for  his  personal  Injuries, 
or  that  he  was  making  any  claim  against 
the  defendant  on  that  account,  and  that  In 
consideration  of  the  claim  of  plaintiff  against 
the  defendant  for  damages  for  personal  inju- 
ries, and  that  plaintiff  would  not  bring  this 
action  for  such  damages,  the  defendant 
promised  to  give  plaintiff  the  employment 
as  alleged.  It  is  only  alleged  that  plaintiff 
intended  to  bring  an  action  for  damages 
against  the  defendant  for  the  Injuries  so  re- 
ceived by  him,  but  does  not  allege  that  the 
defendant  knew  of  his  said  intention,  nor  that 
the  defendant,  in  consideration  of  avoiding 
litigation  with  plaintiff,  or  for  any  other  rea- 
son, compromised  or  adjusted  bis  alleged 
claim  or  Intended  action  by  agreeing  to  do- 
nate him  half  time  until  he  should  be  able  to 
work,  and  to  give  blm  a  place  on  section  28 
as  track  walker. 

The  second  connt  contains  practically  the 
same  allegations  as  the  first  count,  except 
plaintiff  alleges  that  the  defendant  had  no- 
tice of  plaintiff's  putpose  and  Intention  to 
bring  a  suit  to  recover  damages  for  his  In- 
jury, without  stating  when  the  defendant 
has  notice— whether  before  or  after  the  com- 
promise Is  not  shown;  but  it  does  not  allege 
that  the  defendant.  In  order  to  settle  the  in- 
tended suit  and  avoid  litigation,  made  the 
proposition,  nor  that  plaintiff  accepted  the 
proposition  offered  in  full  satisfaction  of  hto 
said  claim  for  damages,  and  released  the 
said  defendant  from  liability  therefor  In  pur- 
suance of  such  compromise  and  adjustment. 
The  declaration  falls  to  allege  any  considera- 
tion for  the  promises  alleged  to  be  made  by 
the  defendant  It  Is  nowhere  alleged  that  In 
consideration  of  alleged  promises  made  or 
things  done  or  to  be  done  by  plaintiff  the  de- 
fendant promised  and  undertook  as  In  the 
declaration  it  is  alleged.  1  Chit  PI.  a6th  Ed.) 
305.  The  declaration  is  not  sufficient  either 
as  on  mutual  promise  or  as  on  an  accord 
and  satisfaction,  and  the  demurrer  to  the 
declaration  and  to  each  count  should  have 
been  sustained. 

The  only  other  assignment  of  error  deemed 
necessary  to  notice  Is  that  in  refusing  to  give 
defendant's  instruction  No.  6:  "The  court 
Instructs  the  jury  that  the  plaintiff  must 
show  the  amount  of  his  loss  by  proving  his 
diligence  to  get  other  employment  and  what 
he  has  been  able  to  realize."  In  2  Suther- 
land on  Damages,  p.  1566  (side  page  474) 
I  693,  It  Is  said:  "The  opportunity  to  be 
employed  by  another  will  not  however,  be 
presumed,  but  must  be  affirmatively  shown 
by  the  defendant  While  the  rule  here  to 
the  same  as  in  other  cases,  that  compensa- 
tion is  limited  to  the  actual  Injury,  and  tUa 
Is  deemed  to  be  only  the  difference  between 
the  wages  stipulated  to  be  paid  by  the  de> 
fendant  and  the  amount  the  plaintiff,  by  dili- 
gence, can  obtain  for  like  service  elsewhere,  - 
yet  the  burden  Is  on  the  defendant  to  show 
the  latter  amount;    otherwise  the  damages 
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will  be  measnred  by  tbe  salary  or  wages 
agreed  to  be  paid."  And  cases  are  there  cit- 
ed. Tbe  court  had  given  on  the  motion  of 
defendant,  which  was  proper,  the  following 
Instruction:  "The  court  Instructs  the  Jury 
tbat  If  a  p^Bon  Is  hired  for  senrlde  for  a 
gfTen  term,  and  Is  wrongfully  dismissed,  tbe 
iaw  Imposes  upon  him  the  duty  to  seek 
other  employment,  and  to  the  extent  that  he 
obtains  it  and  earns  wages,  or  might  Iiave 
done  so.  Ills  damages  are  reduced."  The 
court  did  not  err  in  refusing  Instruction  No. 
6. 

Tbe  Judgment  complained  of  is  reversed, 
the  verdict  of  tbe  jury  set  aside,  and  the 
case  remanded,  with  leave  to  plalnttlF  to 
amend  bis  declarations  If  be  be  so  advised, 
and  a  new  trial  awarded. 


(M  W.  Vs.  476) 
ABBBNZ  V.  HXLBT,  WATKINS  &  CO. 

(Snprsme  Ooart  of  Appeals  of  West  Virginia. 
March  21,  1903.) 

I.BASB  OF  LANI>-DIISTRUC!TION  OF  BUILCINO 
— UABILITY  FOR  RENT-TENANT  FROM 
TEAR  TO  TBARr-DTrrr  OF  LANDLORD  TO  RB- 
PAIS. 

1.  A  tenant  of  land,  not  mere^  of  a  room  or 
apartment,  must  pay  rent  for  bu  term,  tliongh 
a  building  on  it.  Included  in  the  lease,  without 
fault  on  hiB  part  is  totally  destroyed  by  Ore, 
unless  the  lease  otherwise  provide. 

2.  One  who  enters  iuto  posBeBsion  under  a 
written  lease  without  seal  for  a  term  greater 
than  five  years  is  a  tenant  at  will,  but  if  he 
pays  periodical  rent  the  tenancy  is  by  law  one 
from  year  to  year,  and  he  must  pay  reat  ac- 
cordingly. The  lease  does  not  vest  an  estate 
for  the  term,  but  it  is  admissible  evidence  to 
prescribe  the  rent,  and  the  rights  of  the  parties, 
and  all  tilings  save  duration  of  the  tenancy. 
The  tenant  can  only  end  the  tenancy  by  notice 
to  quit,  and  most  pay  rent  as  a  tenant  from 
year  to  year,  and  cannot  discharge  himself 
from  rent  by  abandoning  the  premises. 

3.  Unless  a  lease  provide  for  repairs  by  a 
landlord,  he  is  not  bound  to  either  repair  or 
rebuild  in  case  of  accidental  destrnction.  He 
is  bonnd  only  so  far  as  his  covenant  goes.  His 
covenant  to  repair  is  independent,  and  does  not 
release  from  rent,  and  is  to  lie  enforced  by  re- 
conpiug  damages  in  an  action  for  rent  or  by  a 
separate  action  for  damages. 

(Syllabns  by  the  Conrt) 

Error  to  Circuit  Court,  Ohio  County;  H. 
C.  Eervey,  Judge. 

Action  by  John  Arbenz  against  Bxley,  Wat- 
Una  &  Co.  Judgment  for  plaintiff.  Defend- 
ants bring  error.    Affirmed. 

Heniy  M.  Bnssell,  for  plalntlfFs  in  error. 
Habbatd  &  Hubbard  and  John  Arbens,  Jr., 
for  defendant  in  error. 

BBANNON,  J.  John  Arbens,  Br.,  made  a 
written  lease,  but  not  under  seal,  to  Elzley, 
Watkins  &  Co.,  leasing  for  a  term  of  Ave 
yean  and  three  months  a  brick  building,  in- 
cluding vacant  parts  of  certain  lots,  In  the 
city  of  Wheeling,  tbe  term  commencing  Jan- 
nary  1, 1886,  and  ending  March  31,  1802,  for 
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LaDdlord  and  Tenant,  vol.  tX  Cant  Dig. 


the  annual  rent  of  (700,  commencing  April 
1,  1886,  payable  in  monthly  Installments. 
The  lessees  took  possession  the  first  week 
of  January,  and  occupied  the  premises,  pay- 
ing rent  monthly.  On  S^tember  15,  1888, 
a  flre  totally  destroyed  said  building.  Tbe 
lessees  paid  rent  for  tbat  September  and  also 
for  October,  but  with  tbe  rent  for  October 
sent  a  letter,  October  31,  1898,  to  Arbenz, 
informing  blm  that  they  thereby  vacated  the 
premises,  and  surrendered  them  to  him.  In 
November,  1898,  Arbenz  sued  out  a  distress 
warrant  against  said  lessees  for  rent  from 
November  1,  1888,  to  October  81,  1899,  and, 
the  same  having  been  levied,  a  forthcoming 
tK>nd  was  given,  and  in  tbe  proceeding  upon 
It  in  the  circuit  court  of  Ohio  county  a  ver- 
dict was  rendered  for  the  plaintiff  for  $502.- 
64,  after  deducting  for  failure  to  repair  an 
engine,  and  judgment  given  thereon,  and  the 
defendants  took  a  writ  of  error.  Tbe  de- 
fendants filed  pleas  denying  grounds  of  at- 
tachment, and  denying  all  liability  for  tbe 
rent  claimed. 

Counsel  for  defendants  contends  that  the 
destruction  of  the  building  by  fire  discharged 
the  tenants  from  further  obligation  to  pay 
rent  He  does  not  base  this  position  on  com- 
mon law,  as  it  requires  the  tenant  to  pay 
rent  notwithstanding  it  is  wholly  destroyed 
by  accidental  flre,  flood,  or  tbe  like,  unless 
there  be  stlpnlatlon  otherwise.  18  Am.  & 
Eng.  Ency.  L.  (2d  Ed.)  806;  2  Bob.  Prac. 
62:  Scott's  Ex'x  V.  Scott,  IS  Orat  165;  2 
Miner,  Inst  762.  Where  the  lease  carries 
no  Interest  in  tbe  land,  but  is  a  room  or 
apartment  merely,  total  destruction  of  tbe 
thing  leased  discharges  the  tenant  from  fu- 
ture rent  18  Am.  &  Eng.  Ency.  808;  2 
Tayl.  liandlord  &  Ten.  J  520.  Counsel  rests 
tbe  position  tbat  the  flre  absolved  the  ten- 
ants from  rent  upon  Code  1899,  c.  72,  {  22, 
tbat  "no  covenant  or  promise  by  a  lessee 
tbat  he  will  leave  the  premises  in  good  re- 
pair shall  have  the  effect,  if  the  buildings 
are  destroyed  by  flre  or  otherwise,  without 
fault  or- negligence  on  his  part  of  binding 
lUm  to  erect  such  buildings  again,  or  to  pay 
for  the  same  or  any  part  thereof,  unless 
there  be  other  words  showing  It  to  be  the  in- 
tent of  tbe  parties  tbat  he  should  be  so 
bound."  This  statute  was  made  to  change 
tbe  common-law  rule  that  bound  tbe  tenant, 
in  case  of  destruction  by  flre,  to  rebuild,  if 
the  lease  bound  him  to  leave  the  premises  In 
good  repair.  Boss  v.  Overton,  3  Call,  809, 
2  Am.  Dec.  662;  Maggort  v.  Hansbarger,  8 
Leigh,  632;  Thompson  v.  Pendell,  12  Leigh, 
691.  It  does  not  change  the  common  law 
as  to  rent  The  revisers  of  the  Code  of  1848 
proposed  that  section  so  as  to  release  the  ten- 
ant Awm  rent  proportionally  when  destruc- 
tion deprived  him  of  the  use  of  the  tene- 
ment but  tbe  Legislature  struck  out  the 
clause  as  to  rent  2  Bob.  Pr.  64.  Counsel 
says  that  the  words,  "or  to  pay  for  the  same 
or  any  part  tftereof,"  in  the  section,  can  refer 
to  nothing  but  rent    They  plainly  in  terms 
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refer  to  "bnlldlngs,"  not  rent    It  does  not 
deal  with  rent 

The  lease  In  the  present  case  Is  for  a  term 
beyond  five  years,  and,  being  not  a  deed.  It 
falls  nnder  section  1,  c.  71,  Code  1899,  pro- 
viding that  "No  estate  of  inheritance  or  free- 
hold, or  for  a  term  of  more  than  five  years, 
in  lands,  shall  be  conveyed,  unless  by  deed 
or  will."  It  is  argued  that  the  lease  Is  void 
by  the  statute,  and  the  basis  of  no  demand 
for  rent.  The  court  gave  an  instruction, 
which  controls  the  case,  to  the  eftect,  for 
present  purpose,  that  the  jury  should  find  for 
the  plaintiff  $700  rent  for  the  one-year  claim. 
If  that  instruction  is  right,  others  In  the 
case  are  immaterial,  as  is  conceded  on  both 
sides,  because,  that  being  right,  others,  if 
erroneous,  would  not  affect  the  result.  The 
defendants  took  possession  by  reason  of  the 
lease,  and  paid  rent  They  were  then  ten- 
ants. The  lease  did  not  pass  to  them  the 
term  which  It  purported  to  pass.  It  Is  true. 
It  passed  no  distinct  term.  The  statute 
makes  the  lease  Ineffectual  to  pass  the  tom 
of  over  five  years,  or  any  term;  but  It  does 
not  say  It  Is  void,  or  void  for  all  purposes. 
It  simply  do^  not  pass  an  estate.  But 
when,  under  its  color,  the  lessees  became 
tenants,  a  tenancy  was  established.  What 
kind  of  tenancy?  The  decided  weight  of 
authority  is  that  when  a  lease  is  made  not 
complying  with  the  statute  of  frauds,  and 
possession  is  taken,  there  arisea  by  opera- 
tion of  law,  a  tenancy  from  year  to  year. 
"This  implied  tenancy  from  year  to  year 
will  arise  in  case  where  occupation  Is  had 
under  parol  demise  for  years,  void  because 
exceeding  the  period  allowed  by  the  statute 
of  frauds."  Taylor,  LandL  &  Ten.  |  56. 
"An  entry  nnder  a  lease  for  a  term  at  the 
annual  rent  ^old  for  any  cause,  and  a  pay- 
ment of  rent  under  It  creates  a  tenancy 
from  year  to  year  upon  the  terms  of  the  lease 
except  as  to  its  duration."  Wood,  Stat. 
Frauds,  i  22,  p.  66.  The  lease  is  admissible 
evidence  not  to  pass  a  term,  not  to  give  title 
for  the  term  it  names,  but  to  show  some 
kind  of  a  tenancy  exists,  and  to  show  its 
terms  and  conditlona  So  says  Wood,  ubi  su- 
pra. See  1  Wasbb.  Real  Prop.  S  823;  Hlnting- 
ton  V.  Parkhurst  24  Am.  St  Rep.  146,  87 
Mich.  38, 49  N.  W.  597;  Schuyler  v.  Leggett  2 
Cow.  660;  Coudert  v.  Cohn,  118  N.  Y.  309, 
23  K.  B.  286,  7  L.  R.  A.  69,  16  Am.  St  Rep. 
761.  In  Reeder  v.  Sayre,  70  N.  T.  180,  26 
Am.  Rep.  667,  the  court  says  such  a  void 
lease  may  be  repudiated  as  soon  as  made  by 
either  party,  because  It  does  not  of  its  own 
force  bind  them,  but  possession  and  pay- 
ment of  rent  make  it  a  tenancy  from  year 
to  year,  and  that  then,  though  the  lease  is 
void  as  to  term  and  Interest  in  the  latid,  yet 
It  regulates  the  relation  of  the  parties  In  oth- 
er respects,  and  may  be  resorted  to  to  deter- 
mine their  rights  in  all  things  consistent 
with,  and  not  inapplicable  to,  a  tenancy  from 
year  to  year.  But  our  own  tourt  in  Allen 
V.  Bartlett  20  W.  Va.  46,  said:    "Although 


a  parol  lease  for  more  than  one  year  Is  In- 
valid under  the  statute  of  frauda  yet  If  a 
person  enters  into  possession  under  a  parcrt 
lease  for  four  years,  and  holds  over  Into  a 
second  year,  he  becomes  a  tenant  from  yeai 
to  year  upon  the  terms  of  the  parol  lease 
and  so  continues  as  long  as  he  remains  In 
possession  without  any  new  or  other  agree- 
ment" 

In  Miller  ▼.  Wlsener,  45  W.  Va.  59,  80  S. 
B.  237,  we  said  that  though  a  contract  for 
service  more  than  one  year  was  void,  yet 
after  service  there  could  be  actI<Hi  for  com- 
pensation, and  the  contract  could  be  used 
to  furnish  measures  of  recovery.  Just  so  Is 
this  case,  it  fixes  the  rent  Many  cases  hold 
this  view.  Nash  v.  Berkmeir,  83  Ind.  539; 
Larkin  v.  Avery,  23  Conn.  316;  Garrett  v. 
Clark,  6  Or.  464;  and  others.  Counsel  for 
defendants  relies  upon  Ungllsh  v.  Marvin, 
128  N.  Y.  380,  28  K.  B.  634,  holding  apparent- 
ly different  vlewa  In  reference  to  this  case 
I  may  safely  say  that  if  to  be  construed  as 
holding  counter  to  the  position  above  stated, 
it  is  counter  to  numerous  New  York  casea 
Apparently  it  does  hold  hostile  doctrine,  bat 
the  judge  delivering  the  opinion  does  not 
think  so,  because  he  says  the  relation  of 
the  landlord  and  tenant  did  not  arise  under 
the  particular  agreement  In  tliat  case,  and 
also  becanse  he  expressly  states  the  law  to 
be  that  an  occupancy  under  a  void  parol 
lease  for  more  than  a  year  does  create  a 
tenancy  from  year  to  year,  and  cites  as  prov- 
ing this  cases  dted  above.  He  distinctly 
says  that  these  cases  settled  the  above  stat- 
ed doctrine,  and  does  not  hint  any  dissatis- 
faction with  them.  He  based  the  ruling  on 
the  peculiar  contract  in  the  case.  All  I  need 
say  of  that  case  is  that  it  admits  the  above 
law.  We  are  referred  to  Jordan  v.  Furnace 
Co.,  126  N.  O.  143,  86  S.  B.  247,  78  Am.  St 
Rep.  644.  It  was  an  action  to  recover  dam- 
■ages  for  refusal  to  execute  a  lease  pursuant 
to  an  oral  contract  to  lease  premises  for  five 
years.  That  was  an  action  direct  upon  the 
void  contract  which  alone  could  give  «dst- 
ence  to  the  contract  There  being  no  con- 
tract there  was  no  right  of  action.  The  case 
is  not  In  point  The  case  of  Johnson  v. 
Albertson,  51  Minn.  333,  63  N.  W.  642,  seems 
to  hold  against  the  doctrine  stated;  but  it 
admits  that  the  current  of  Bngllsh  and  Amer- 
ican authority  does  hold  that  entry  and  pay- 
ment of  rent  under  a  void  lease  creates  a 
tenancy  from  year  to  year.  I  just  now  met 
with  a  later  case,  Steele  ▼.  Anhenser  Aas'n, 
67  Minn.  18,  68  N.  W.  685,  holding  that 
a  lease  void  under  the  statute  of  frauds 
"will  nevertheless  regulate  the  terms  as  to 
rent  if  the  tenant  goes  into  possession  and 
occnpies  the  premises."  The  Johnson  Case 
seems  to  me  no  more  tlian  that  the  void  lease 
cannot  fix  duration  of  the  term.  I  think  1 
McAdam,  Landl.  &  Ten.,  66,  lays  down  sound 
law  thus:  "Where  a  lease  is  void  by  rea- 
son of  the  provisions  of  the  statute,  that 
does  not  render  the  contract  an  illegal  oc 
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Dutewful  one,  U  the  parties  choose  to  per- 
form It  If  the  lease  Is  verbal,  and  the  term 
U  longrer  than  one  year.  It  Is  void  In  the  lim- 
ited sense  that  neither  party  can  compel  the 
other  to  perform  It  The  landlord  need  not 
In  sach  case,  give  the  tenant  possession  of  the 
premises.  If  he  chooses  not  to  do  so;  and  no 
action  will  He  by  the  tenant  against  the  land- 
lord In  consequence  thereof.  Nor  need  the 
tenant  take  possession  in  such  case.  No  ac- 
tion wlll'lie  against  him,  if  he  does  not  The 
parties  may,  however,  go  on  and  perform 
the  agreement,  though  they  could  not  be 
eomi>elled  to  do  sa  And  if  the  tenant  goes 
Into  possession  of  the  demised  premises,  and 
occupies  them,  he  will  be  bound  to  perform 
the  agreement  by  paying  the  rent  agreed 
for  such  time  as  he  may  remain  In  posses- 
sion In  the  same  manner  as  though  the  lease 
had  been  reduced  to  writing.  And  If,  by 
reason  of  the  manner  of  paying  rent  &&  by 
the  year,  a  yearly  tenancy  Is  implied  by  law, 
the  tenant  may  make  himself  liable  for  the 
year's  rent  During  the  time  which  the  ten- 
ant occupies  the  premises,  or  in  case  a  yearly 
tenancy  Is  implied  by  law,  the  tenant  will 
be  bound  to  perform  the  terms  of  the  agree- 
ment" "A  tenant  in  possession  under  a 
parol  lease  for  two  years  void  by  the  statute 
of  frauds  Is  a  tenant  at  will,  or  from  year 
to  year."  Duke  t.  Harper,  6  Terg.  280,  27 
Am.  Dec.  462. 

Thus  far  I  have  written  on  the  theory, 
conveyed  by  the  words  of  authority,  that  a 
lease  not  conforming  to  the  statute  not  only 
brings  Into  being  a  tenancy,  but  one  from 
year  to  year;  but  my  mind  has  raised  again 
the  question,  is  it  a  tenancy  at  will,  or  one 
from  year  to  year?  If  at  will,  the  recovery 
in  this  case  Is  wrong,  because  It  is  one  for 
a  year  on  the  theory  of  a  tenancy  from  year 
to  year,  which  requires  a  notice  to  terminate 
the  tenancy  for  three  months  terminating  on 
the  terminal  day  of  the  current  year,  which 
was  not  given  in  this  case;  whereas.  If  a 
tenancy  at  will,  no  notice  Is  required,  and 
the  letter  of  defendants  surrendering  the 
premises  would,  I  think,  be  suflScient  An 
examination  upon  this  question  has  brought 
me  to  the  conclusion  that  mere  entry  into 
possession  under  such  a  lease  creates  what 
technically  is  a  tenancy  at  will,  but  payment 
of  rent  i)erIodically  makes  the  tenancy  a  pe- 
riodical one,  not  one  merely  at  will;  and, 
further,  the  authorities  say  that  the  law  Im- 
plies a  tenancy  from  year  to  year,  or  quarter 
to  quarter,  or  month  to  month,  as  the  case 
Is.  In  England  and  many  of  our  states  are 
statutes  to  the  effect  that  one  entering  un- 
der a  lease  void  under  the  statute  of  frauds 
la  a  tenant  at  will,  and  even  under  these 
statutes  It  la  held  that  occupancy  and  pay- 
ment of  rent  do  away  with  the  feature  of 
tenancy  at  win,  and  make  It  a  periodical 
tenancy.  18  Am.  &  Eng.  Bncy.  L.  194.  "The 
mere  fact  that  a  person  goes  Into  possession 
under  a  lease  void  because  for  a  longer  term 
than  a  year  does  not  create  a  yearly  tenancy. 


If  he  remains  In  possession  with  the  consent 
of  the  landlord  for  more  than  one  year  under 
circumstances  permitting  the  Inference  of  his 
tenancy  from  year  to  year,  the  latter  could 
treat  him  as  such,  and  the  tenant  could  not 
relieve  himself  from  liability  for  rent  up  to 
the  end  of  the  current  y^r;  and  the  terms 
of  the  lease  void  as  to  duration  of  term 
would  control  In  respect  to  the  rent."  Ta- 
lamo  V.  SpltzmiUer,  120  N.  Y.  37,  23  N.  E. 
980,  8  L.  R.  A.  221,  17  Am.  St  Rep.  609, 
quoted  and  approved  in  Hellams  v.  Patten, 
44  S.  0.  464,  22  S.  B.  606.  Such  a  tenancy 
Tmder  a  void  lease  is  at  first  a  tenancy  at 
will,  but  by  remaining  in  possession  for  sev- 
eral years  paying  rent  the  tenancy  becomes 
one  from  year  to  year.  "The  tenant  cannot 
at  any  time  during  the  year,  at  pleasure, 
surrender  the  premises  against  the  will  of 
the  landlord,  and  excuse  himself  from  ac- 
cruing rent,"  nor  can  he  defend  an  action  for 
the  rent  by  showing  that  he  abandoned  the 
inremlses,  as  he  is  liable  whether  he  In  fact 
occupies  the  premises  or  not;  and  the  parol 
agreement  which  Is  acted  on  by  the  parties 
"until  the  estate  becomes  a  tenancy  from 
year  to  year  will  govern  their  rights  as  to 
the  amount  of  rent  and  the  time  of  pay- 
ment" Barlow  v.  Walnwright  22  Vt  88, 
S3  Am.  Dec.  79.  In  Vermont  the  statute 
declared  ttiat  one  holding  .under  a  void  lease 
should  be  a  tenant  at  will;  but  the  continu- 
ance of  possession  and  payment  of  rent  "ex- 
pands Into  a  holding  from  year  to  year," 
said  the  court  Here  the  tenants  held  far 
Into  the  third  year,  paying  rent  every  month, 
and  many  cases  make  them  tenant  from  year 
to  year.  Such  a  tenancy,  though  at  first  one 
at  will,  "for  purposes  of  notice  to  quit,  and 
some  other  purposes,  has  Iieen  by  Judicial 
constructions  converted  into  a  tenancy  from 
year  to  year."  Cody  v.  Quarterman,  12  Qa. 
386;  Wallace  v.  Scoggins,  17  Am.  St  Rep. 
752,  note;  Kerr  v.  Clark,  19  Ma  182;  Larkln 
T.  Avery,  28  Conn.  816. 

It  Is  suggested  that  this  is  a  tenancy  from 
month  to  month,  and  then  the  letter  from 
the  tenants  surrendering  would  close  the 
lease  at  once  or  a  month  thereafter;  but  the 
lease  covenants  for  rent  of  "|700  per  annum 
for  each  and  every  year  commencing  from  and 
after  the  Ist  day  of  April,  1896,  payable  In 
e<iual  monthly  installments."  This  is  a  year- 
ly rent,  payable  monthly,  and  does  not  make 
it  a  monthly  tenancy,  in  face  of  another 
clause  making  the  term  begin  January  Ist. 
Scully  V.  Murray,  34  Mo.  420,  86  Am.  Dec. 
116;  Irving  v.  Thomas,  18  Me.  418;  18  Am. 
.  A  Eng.  Ency.  L.  (2d  Ed.)  196. 

It  la  hardly  necessary  to  extend  this  opin- 
ion beyond  this  point  in  view  of  Instruction 
S;  but  it  may  be  expected  that  this  opinion 
should  refer  to  that  provision  in  the  lease 
that  the  lessor  "agrees  to  put  and  keep  the 
roof  of  said  building  In  good  order."  I  do 
not  understand  that  failure  of  Arbenz  to  re- 
pair the  roof  before  the  fire  gave  cause  of 
abandonment  and  released  lessees  from 
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becanse  failure  to  repair  does  not  warrant 
abandonment,  unless  tbe  property  Is  there- 
from untenantable,  which  Is  not  claimed,  and 
remaining  In  possession  after  breach  Is  a 
waiver  of  right  to  abandon.  The  lessees  kept 
on  in  possession  and  paying  rent  18  Am. 
&  Eng.  Ency.  L.  ^1;  Gear,  Landl.  &  Ten. 
I  107.  This  theory  would  show  Instruction 
6  to  be  wrong.  But  why  speak  of  this  when 
there  was  no  abandonment,  or  claim  or  show 
of  It,  before  the  fire,  for  want  of  repair  of 
.the  roof?  I  do  not  see  that  the  question  of 
abandonment  la  material.  But  the  claim  un- 
der this  clause  was  that  after  the  fire  it  re- 
leased from  rent,  as  the  defendants  asked, 
but  were  refused,  Instruction  &— "that  the 
failure  of  the  plaintiff  to  restore  the  roof  of 
the  building  after  the  fire  freed  the  defend- 
ants from  any  further  obligation  to  continue 
to  occupy  the  building  or  pay  rent  for  the 
same."  This  Is  a  claim  that  Arbenx  was 
bound  to  rebuild,  as  there  can  be  no  roof 
without  a  house.  The  law  does  not  require 
a  lessor  to  rebuild  a  house  destroyed  by  fire 
without  a  covenant  to  do  so  In  terms  or  a 
general  covenant  to  repair.  18  Am.  &  Eng. 
Ency.  L.  226  (2d  Ed.);  Kline  y.  McLaln,  33 
W.  Va.  32,  10  S.  E.  11,  5  L.  B.  A.  400;  Win- 
don  V.  Stewart,  43  W.  Va.  711,  28  S.  E.  776. 
This  lease  contained  no-  general  covenant  to 
repair  or  rebuild,  Jiut  only  the  limited  one 
to  keep  the  roof  in  order.  As  neither  tbe 
written  lease  nor  the  law  required  Arbens 
to  rebuild,  of  course,  this  clause  as  to  repair 
of  the  roof  bad  no  application  after  the  fire. 
Tbe  case  of  Thompson  v.  Pendell,  12  Leigh, 
608,  is  dted  to  support  tbe  argument  that 
the  covenant  as  to  the  roof  Is  as  strong  to 
relieve  the  tenant  from  rent  as  the  covenant 
in  that  case.  There  a  mill  was  leased,  and 
destrayed  by  fire  during  the  term,  and  the 
lease  said  that  the  lessee  should  make  re- 
pairs, "except  heavy  repairs,  such  as  If  the 
dam  or  forebay  should  be  injured  by  high 
water,  or  the  main  shaft  or  wheel  should 
give  away  so  as  to  -require  a  new  one,"  in 
which  case  the  lessor  was  to  repair  the  same, 
and  the  lessor  "Is  not  to  lose  the  rent  if  he 
should  go  on  to  do  the  work  hero  according 
to  contract"  It  was  held  that  this  did  not 
bind  the  lessor  to  rebuild,  but  as  be  refused 
to  do  BO,  the  tenant  was  discbarged  from 
rent,  because  it  was  to  be  inferred  that,  as 
the  lease  released  the  tenant  from  the  rent 
for  refusal  of  the  landlord  to  make  heavy 
repairs,  for  a  stronger  reason  It  ought  to  re- 
lease him  for  a  total  failure  to  rebuild.  The 
reason  of  decision  there  was  that  the  lease 
Itself  was  held  to  mean  and  provide  for  a 
release  of  rent  for  failure  to  rebuild,  but  in 
our  case  there  is  no  hint  of  release  of  rent 
for  any  cause.  But  this  roof  covenant  Is  an 
independent  one.  The  lease  does  not  express 
or  imply  that  repair  is  a  condition  precedent 
to  obligation  to-  pay  rent;  that  repair  must 
be  made  before  payment  of  rent  The  cove- 
nant could  not  apply  after  the  fire.  For  Its 
breacb,  tt  tliere  had  been  any  shown,  the 


defendants  could,  sue  for  damages  In  a  sep- 
arate action,  or  recoup  from  the  rent  "The 
landlord's  covenant  to  repair  and  the  ten- 
ant's to  pay  rent  are  Independent  covenants, 
and  at  common  law  a  breach  of  the  former 
is  no  defense  to  an  action  on  the  latter.  And 
this  still  remains  the  law,  both  in  England 
and  the  United  States."  1  Taylor,  LandL  & 
Ten.  S  332;  18  Am.  &  Eng.  Ency.  L.  230. 
But  there  can  be  no  question  that  the  tenant 
may,  in  a  suit  for  rent,  recoup  damage  for 
failure  of  a  lessor's  covenant  to  repair. 
Cheuvront  v.  Bee,  44  W.  Va.  108,  28  S.  B. 
751;  18  Am.  &  Eng.  Ency.  L.  230.  There 
was  no  notice  of  recoupment  for  this  cause, 
and  one  would  not  have  availed.  There  was 
no  error  in  refusing  defendants'  instruction. 
There  was  no  evidence  to  prove  a  breach  of 
the  covenant,  and  really  this  discussion  of  it 
is  useless,  except  as  it  raises  a  question  of 
law.  It  follows  that  there  was  no  error  In 
plaintiff's  instruction  3  that  failure  to  repair 
roof  was  no  release  of  the  obligation  to  pay 
rent  It  adds  to  the  strength  of  the  plain- 
tiff's case  that  the  defendants  continued  on 
the  premises  from  the  15tb  September  to  Slat 
October. 
Judgment  affirmed. 


(St  W.  Ta.  8» 
HANNAH  ▼.'  OHABLBSTON  NAT.  BANK 
et  aL 

(Supreme  Oourt  of  Appeals  of  W«at  Ylrglnla. 
April  4,  1908.) 

8UPRHMK    COURT-JtmiSDICnON  —  AJTIDAVIT 
TO  SHOW— FINAL  JUDQUENT. 

1.  When  the  form  of  procedure  \n  the  trial 
court  does  not  require  that  the  record  or  evi- 
dence show  the  value  of  the  property  In  con- 
troversy, and  It  does  not  appear  thereb,  affl- 
davits  may  be  filed  In  the  Supreme  Court  to 
show  a  value  giving  jurisdiction. 

2.  In  a  trial  of  right  of  property  origtnatlng 
in  a  justice's  court  under  section  152,  c.  60, 
Code  1899,  on  appeal  to  the  circuit  court  tiie 
verdict  finds  the  property  to  be  the  pr(q;)erty 
of  the  claimant,  and  the  court  overrules  a  mo- 
tion to  set  aside  the  verdict,  and  glvea  Judg- 
ment for  costs,  but  renders  no  judgment  touch- 
ing possession  of  the  property.  No  writ  of  er- 
ror lies  for  want  of  a  final  judgment 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Kanawba  Oonnty;. 
J.  H.  Couch,  Special  Judge. 

Action  by  Kate  P.  Hannah  agalnat  the 
Charleston  National  Bank  and  others.  Judg- 
ment for  plaintiff,  and  defendant  Silverman 
brings  error.    Dismissed. 

A.  II.  Prlchard  and  S.  S.  Oreene,  for  plain- 
tiff In  error.  Floumoy,  Price  &  Smith  and 
A.  B.  Littlepage,  for  defendant  in  error. 

BRANNON,  J.  An  execution  issued  by  a 
Justice  of  Kanawha  county  In  favor  of  the 
Charleston  National  Bank  against  Pfeifer 
and  Silverman  was  levied  on  some  chattels. 
Kate  P.  Hannah  filed  her  petition  before  the 

f  L  Be*  Appeal  snd  Brror,  voL  X  Out.  Dig.  I  S7. 
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Justice,  as  provided  in  C!ode  1899,  c  50,  I 
152,  claiming  the  chattels  as  hers,  and  deny- 
ing their  liability  to  such  leyy,  and,  the  par- 
ties in  Interest  having  been  sninmoned  to  try 
the  right  of  the  property,  a  trial  before  the 
Justice  took  place,  and  resulted  In  favor  of 
the  said  claimant.  The  case  was  then  taken 
to  the  drcnlt  court,  and  a  trial  was  there  l^ad 
Itefore  a  Jury,  resulting  in  a  verdict  finding 
the  chattels  to  be  the  property  of  Kate  P. 
Hannah.  The  court  overruled  a  motion  to 
set  aside  the  verdict,  and  gave  Judgment  for 
costs  in  favor  of  Kate  P.  Hannah.  Silver- 
man sued  out  a  writ  of  error. 

This  case  Involves  the  question  whether 
"we  must  dismiss  the  writ  of  error,  without 
considering  its  merits,  as  improperly  granted, 
because  the  record  does  not  show  that  the 
value  of  the  property  exceeds  $100,  or  most 
read  an  affidavit  filed  In  this  court  showing 
that  fact,  and  go  on  to  consider  the  merits. 
It  seems  to  me  that  this  is  not  a  question  of 
fixed  law,  but  one  of  practice  in  this  court, 
so  that  we  can  adopt  such  role  as  we  deem 
proper.  Our  cases  say  that,  where  the  case 
la  one  in  nature  mere^  pecuniary,  the  record 
must  affirmatively  show  that  the  matter  la 
of  greater  amount  or  value  than  $100.  Mc- 
Coy V.  McCtoy,  33  W.  Va.  60,  10  S.  B.  19;  As- 
plnall  V.  Barrlckman,  29  W.  Ya.  608,  2  S.  B. 
796.  But  we  can  hardly  say  that  simply 
from  the  statement  that  the  value  must  ai>- 
pear  "from  the  record"  an  affidavit  is  inad- 
missible: That  was  not  the  question  In  those 
cases.  It  must  appear  by  the  record  as 
made  below,  if  there  is  nothing  else.  A  mat- 
ter to  be  regarded  in  this  case  is  that  the 
trial  in  the  court  below  did  not  caU  for  proof 
of  value.  It  was  not  relevant  to  the  case. 
■Value  not  having  been  shown  below,  no  relief 
by  writ  of  error  can  be  had,  though  property 
worth  thousands  of  dollars  is  Involved,  un- 
less affidavits  be  allowed  in  this  court  In 
Dryden  v.  Swlnbum,  15  W.  Va.  250,  Judge 
Oreen  expressed  the  opinion,  which  I  think 
correct,  that,  where  the  form  of  action  does 
not  require  the  record  to  disclose  the  value 
of  the  matter  in  controversy,  it  may  be 
shown  by  affidavit  In  this  court;  citing  cases 
In  the  national  Supreme  Court.  Judge  Eng- 
lish seems  to  have  thought  an  affidavit  prop- 
er at  the  close  of  his  opinion  in  the  McOoy 
Case,  above.  It  is  clear  from  many  cases 
that  the  United  States  Supreme  Court  has 
allowed  affidavits  or  other  means  of  sustain- 
ing the  Jurisdiction.  U.  S.  v.  Freight  Asso- 
ciation, 166  U.  8.  290,  17  Sup.  Ct.  540,  41 
Ia  Ed.  1007,  so  held.  In  Richmond  v.  Mil- 
waukee, 21  How.  891,  16  L.  Bd.  72,  Chief 
Justice  Taney  said  (what  Is  applicable  In  our 
case)  that  in  cases  in  which  the  value  does 
not,  according  to  the  usual  forms  of  proceed- 
ing, appear  in  pleadings  or  evidence  In  the 
record,  affidavits  have  been  received  to  show 
tbat  tbe  value  is  large  enough  to  give  Juris- 
diction. This  Is  approved  in  Red  River  Cat- 
Ue  Co.  T.  Needham,  137  V.  S.  632,  11  Sup. 
Ot  208,  84  Ia  Ed.   799.    It  was  held  that 


where  tbe  case  is  not  for  money,  but  tbe  na- 
ture of  the  suit  requires  value  to  be  stated 
in  pleadings,  affidavits  cannot  be  filed  on  ap- 
peal; ,nor  will  they  be  allowed  where  there 
has  been  evidence  of  value  below,  and  the 
evidence  certified;  but  where  the  appeal  Is 
taken  without  question  as  to  value,  and  it  Is 
not  disclosed  by  the  record,  affidavits  may 
be  received  to  establish  the  Jurisdictional 
amount  1  Ency.  PL  &  Pr.  716.  I  would 
not  open  a  wide  door  to  affidavits,  because, 
if  one  side  flies,  the  other  must  be  allowed 
counter  affidavits,  and  complication  might 
ensue.  I  would  not  admit  them  where  the 
record  do^s  or  ought  to  show  value,  but  only 
In  cases  where  it  is  not  relevant  below.  I 
think  the  passage  In  2  Cyc.  558,  Is  good  law: 
"Necessarily, '  It  would  seem.  In  cases  In 
which  the  pleadings  or  record  must  show  the 
Jurisdictional  tact,  the  amount  or  value  can- 
not be  shown  by  affidavits  in  the  appellate 
court"  In  this  case  the  proceeding  was  not 
under  section  151,  c.  50,  Code  1899,  but  un- 
der section  152.  If  It  had  been  under  sec- 
tion 151,  the  Justice  or  Jury  had  to  ascertain 
the  value  of  the  property,  in  order  to  give 
Judgment  on  the  bond  given  by  the  claim- 
ant to  take  the  property  Into  possession;  but, 
the  case  being  under  section  152,  there  being 
no  bond,  there  Is  no  need  of  finding  value. 
Hence  tbe  affidavit  is  admissible  to  sustain 
Jurisdiction. 

Tbe  second  point  made  against  tbe  writ  ot 
error  la  that  there  Is  no  Judgment  on  which 
the  writ  can  rest  The  Jury  in  the  circuit 
court  found  that  the  property  was  the  prop- 
erty ot  Kate  P.  Hannah,  and  the  court  over- 
ruled a  motion  to  set  the  verdict  aside,  but 
gave  no  other  Judgment  than  for  costs.  Our 
Code  1899,  c.  135,  !  1,  cl.  1,  allows  a  writ  of 
error  only  on  a  final  judgment  So  does  law 
everywhere.  "A  writ  of  error  or  appeal  will 
not  lie  from  the  verdict  of  a  Jury  without 
an  entry  of  Judgment  thereon,  nor  from  the 
finding  of  facts  or  conclusions  of  law  by  the 
court  not  followed  by  Judgment  Hence  the 
opinion  of  the  court,  no  order  being  entered 
in  accordance  therewith,  Is  not  reviewable." 
2  Cyc.  616.  The  suggestion  may  be  made 
that  by  refusing  to  set  tbe  verdict  aside  and 
awarding  costs  the  court  manifested  Intent 
to  finally  end  the  case;  but  that  Is  not 
enough.  "No  order  is  final  In  such  sense 
as  to  constitute  final  Judgment  unless  it  dis- 
poses of  tbe  main  case  so  far  as  there  is 
power  in  the  court  to  decide  upon  the  ques- 
tions presented  by  the  Issue,  no  matter  how 
dearly  and  decisively  the  order  may  Indicate 
what  the  ultimate  Judgment  may  be.  Until 
ultimate  Judgment,  the  case  is  not  finally  dis- 
posed of,  inasmuch  as  the  court  may  change 
Its  rulings,  award  a  venire  de  novo,  or  grant  a 
new  trial."  ElUott  Appel.  Pro.  |  83.  "Pinal 
Judgment  must  show  intrinsically  and  dis- 
tinctly, and  not  Inferentially,  that  the  mat- 
taea  in  tbe  record  have  been  determined  in 
ftivor  of  one  of  the  litigants,  or  that  the 
rights  of  the  parties  have  been  adjudicated." 
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Scott  y.  Burton,  55  Am.  Dec.  782,  6  Tex.  822. 
But  an  authority  binding  ns  Is  Damron  y. 
Ferguson,  32  W.  Va.  33,  9  S.  E.  39,  dismiss- 
ing a  writ  of  error  as  premature  because  tak- 
en on  a  verdict  without  any  Judgment 
Judge  English's  holding  In  that  case  Is  in- 
correctly criticized,  and  language  of  Judge 
Green  In  Tompkins'  Ex'r  y.  Stephens,  10  W. 
Va,  167,  is  used  as  the  weapon.  "Whateyer 
may  be  the  practice  In  other  states,  It  la  well 
settled  In  this  state  that  the  court  of  appeals 
may  review  the  action  of  a  circuit  court  In 
either  granting  or  refusing  a  new  trial." 
Judge  Green  was  not  talking  about  a  writ 
of  error  based  on  a  mere  verdict.  He  was 
answering  the  claim  that  even  after  Judg- 
ment there  could  be  no  review  of  facts  on  a 
writ  of  error,  which  is  the  case  in  some 
states.  He  surely  did  not  mean  that  a  writ 
of  error  will  lie  upon  a  verdict,  or  upon  re- 
fusal of  a  new  trial,  in  advance  of  judgment 
It  does  lie  for  setting  aside  a  verdict  before 
judgment  by  force  only  of  our  statute,  but 
not  for-  refusal  of  new  trial  until  Judgment 
A  yerdlct  finds  only  facts.  It  Is  a  report  to 
the  court  on  the  facts.  It  is  only  the  court 
that  can  speak  the  law  on  those  facts.  I  do 
not  say  that  a  Judgment  must  necessarily 
have  the  Ideo  constderatum  est,  or  any  par- 
ticular form  or  words;  but  there  must  be 
some  announcement  of  the  court's  direction 
touching  'the  thing  litigated  to  carry  into 
execution  the  verdict  It  cannot  be  said  that 
this  is  a  statute  proceeding,  and  that  takes 
it  out  of  the  general  law.  It  stands  in  lieu 
of  detinue.  Surely,  there  would  have  to  be 
a  Judgment  in  that  action.  It  Is  a  short, 
simple  process  to  recover  the  property  from 
the  possession  of  the  officer.  Turning  to  the 
statute,  we  find  in  section  152  that  a  judg- 
ment is  required  in  even  the  Justice's  court, 
as  it  requires  the  justice  to  "dismiss  the 
claim,  or  order  the  officer  to  deliver  the  prop- 
erty to  the  claimant"  This  is  virtually  the 
detinue  judgment  Can  we  say  that  the  cir- 
cuit court  Is  relieved  from  judgment?  Where 
is  there  any  Judgment  compelling  the  officer 
to  give  possession  of  the  property?  Ought 
he  not  have  the  court's  authority?  WlU  it 
be  said  that  the  judgment  for  costs  wlU  sus- 
tain the  writ  of  error?  Costs  are  a  mere  at- 
tendant of  the  main  judgment,  the  shadow 
following  the  substance.  "A  Judgment  mere- 
ly for  costs,  without  a  final  disposition  of  the 
cause,  is  not  a  final  judgment"  2  Oyc.  583; 
2  Bney.  PI.  &  Pr.  133;  1  Hyde's  Dig.  194. 
Section  153  says:  "Any  party  considering 
himself  aggrieved  by  the  decision  of  the  jus- 
tice, or  verdict  of  a  Jury,  under  either  of  the 
two  preceding  sections  may  appeal  there- 
from to  the  circuit  court  In  like  manner  as 
from  a  Judgment."  From  this  it  is  argued 
that  as  this  section  allows  appeal  from  a 
verdict  only,  the  present  writ  of  error  is  not 


open  to  the  objection  ibore  found.  The  first 
question  la  whether  the  section  really  means 
to  allow  an  appeal  from  a  verdict  without 
Judgment  I  do  not  think  that  such  is  its 
meaning.  All  courts  deny  to  a  verdict  the 
legal  effect  of  a  Judgment  and  unless  it  la 
very  plain  that  the  Legislature  so  intended 
we  ought  not  construe  a  statute  to  contra- 
vene established  procedure,  and  every  ver- 
dict is  subject  to  a  new  trial  by  order  of  the 
court  If  the  contention  is  true,  the  party 
has  choice  of  a  new  trial  or  appeal.  If  he 
can  appeal  Instanter,  he  can  deprive  the  Jus- 
tice of  the  right  if  he  had  done  Injustice  by 
error  in  the  trial,  of  granting  a  new  trial. 
The  statement  that  he  may  appeal  from  "the 
decision  of  the  Justice  or  verdict  of  a  Jury 
*  *  *  in  like  manner  as  from  a  Jadg- 
ment"  only  means  that  in  this  special  statu- 
tory trial  of  the  right  of  property  there  shall 
be  appeal  Just  as  in  ordinary  cases  of  ac- 
tions, under  section  163.  That  is  the  signifi- 
cance of  the  word  "Judgment"  In  section  153. 
Again,  the  letter  of  section  152  does  not 
give  a  Jury  trial.  If  that  is  its  true  construc- 
tion, then  a  Judgment  is  all  the  more  neces- 
sary, as  a  verdict  would  be  a  nullity;  but  I 
think  the  intent  was  to  give  a  jury  trial  in  a 
proceeding  under  either  section  151  or  sec- 
tion 152,  as  they  both  provide  for  a  trial  of 
the  same  kind  of  controversy;  and  it  Is  very 
unlikely  that  It  was  intended  to  give  a  Jury 
where  a  bond  is  given,  and  deny  it  where 
none  is  given.  There  is  no  reason  for  such  a 
discrimination.  A  thing  is  often  within  the 
spirit  though  not  in  the  letter  of  a  statute. 
We  must  view  the  three  sections  through  the 
same  glasses.  Sections  151  and  152  both  say 
that  the  justice  shall  give  Judgment  Hence 
we  cannot  think  that  section  153  Intended  to 
give  appeal  without  judgment,  and  thus  con- 
flict with  the  preceding  sections.  By  com- 
plying with  those  sections  in  requiring  Judg- 
ment, we  obey  them,  and  do  not  violate  sec- 
tion 153,  for  still  the  party  gets  his  appeaL 
In  fact,  section  153  has  for  Its  only  mission 
the  grant  of  an  appeal,  not  to  dispense  with 
judgment.  If  It  had  further  object,  it  was  to 
give  an  appeal  notwithstanding  there  had 
been  a  Jury  trial.  So  much  for  the  question 
whether  there  can  be  an  appeal  to  the  cir- 
cuit court  under  section  153  on  a  mere  ver- 
dict But  this  Is  not  the  real  question.  This 
question  is  whether  a  writ  of  error  from  the 
circuit  court  to  this  court  lies  on  a  mere  yer- 
dlct A  circuit  court  Is  a  court  of  record, 
proceeding  according  to  the  common  law. 
Chapter  50  governs  procedure  In  Justices' 
courts,  but  not  In  circuit  courts.  Certainly 
section  153  has  no  application.  To  say  that 
a  writ  of  error  lies  from  a  verdict  in  a  cir- 
cuit court  we  must  fly  in  the  face  of  all 
precedent  authority.  Therefore  we  dismiss 
tlie  writ  of  error  as  improvidently  granted. 
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(52  W.  Va.  898) 
HAST  et  al.  r.  PIEDMONT  ft  O.  B.  00. 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 
March  14,  1903.) 

mOBWATB— DEDICATION— BY    RAILROAD  COR- 
PORATION—BVIDBNCB—ACGSFTANCB. 

l.The  owner  mar  dedicate  his  laud  to  the 
pabllc  for  use  as  a  highway  by  acts  and  decla- 
rations, without  deed  or  other  writing;  but 
snch  acts  and  declarations  must  be  deliberate, 
nnequiTOcal,  and  decided,  manifesting  a  posi- 
tive  and  unmistakable  intention  to  permanent- 
ly abandon  his  property  and  devote  it  to  pub- 
Qg  use. 

2.  A  dedication  by  a  railroad  corporation,  to 
l^ind  the  corporation  beyond  revocation,  must 
be  made  by  the  directors,  or  recognized  by  them 
in  some  way,  or  be  expressly  ratified  by  them, 
or  by  such  public  use  for  such  time -and  under 
mch  circumstances  as  to  justify  the  inference 
of  such  ratification.  The  mere  act  of  officers 
and  agents  making  snch  dedication  without  au- 
thority from  the  directors  will  not  make  a  valid 
dedication,  unless  by  such  express  or  implied 
ratification. 

3.  Where  a  railroad  company  occupies  a  street 
-which  is  a  public  highway  in  an  unincorpo- 
rated village,  and  acquires  a  lot  with  intent  to 
open  through  it  a  way  in  place  of  the  street, 
bat  does  nothing  more  to  evince  a  dedication 
than  1»  tear  down  the  fence  around  the  lot  and 
allow  its  use  by  the  public  for  a  way,  this  does 
not  constitute  an  irrevocable  dedication. 

4.  A  corporation  may  dedicate  some  of  its 
land  to  public  use  for  a  highway,  if  it  do  not 
materially  interfere  with  the  accomplishment 
of  the  purposes  of  Its  incorporation. 

5.  To  render  a  dedication  of  land  for  a  high- 
-way  valid  to  create  a  highway  as  to  a  county, 
so  as  to  charge  it  with  maintenance  and  repair, 
there  must  be  an  acceptance  of  the  dedication 
by  Uie  proper  public  authority. 

6.  If  a  landowner  dedicate  a  highway  over 
bis  land  for  public  use  by  a  valid  dedication 
binding  on  him,  and  it  is  accepted  by  the  pub- 
He  by  general  use  of  the  way,  it  becomes  a 
bighway,  as  between  the  dedicator  and  public, 
beyond  his  revocation  of  the  dedication,  though 
the  dedication  is  not  accepted  by  the  county 
conrt;  but  this  does  not  charge  the  county  with 
maintenance  or  repair  of  the  highway. 

7.  Oral  evidence  of  a  general  manager  of  a 
railroad  company  that  the  company  purchased 
a  lot  of  land  for  the  purpose  of  dedicating  it 
to  public  use  as  a  street,  and  tore  down  the 
fences  around  it,  and  threw  it  open  to  public 
nee,  does  not  prove  such  dedication  of  it  as  to 
render  the  dedication  irrevocable. 

&.  In  an  action  by  the  owner  of  a  village  lot 
against  a  railroad  company  for  damage  to  the 
lot  resulting  from  the  taking  of  a  street  near 
the  lot  by  the  company  for  its  track,  the  com- 
pany gave  oral  evidence  to  show,  in  defense  or 
mitigation  of  damages,  that  the  company  had 
dedicated  a  street  or  way  over  a  lot  owned  by 
it  in  lieu  of  the  street  taken  for  its  track,  and 
thus  took  the  position  that  such  dedication  had 
been  made.  This  did  not  constitute  an  estoppel 
against  the  company  afterwards,  in  other  suits, 
denying  a  dedicatipn,  so  as  to  defeat  or  miti- 
gate a  recovery  of  damages. 

9.  In  such  action,  an  attorney  of  the  railroad 
company,  in  adducing  evidence  to  prove  such 
dedication,  and  making  snch  defense  of  dedi- 
cation, does  not  bind  the  company,  against  its 
denial  in  another  suit  of  such  dedication. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Mineral  County. 
B.  W.  Dalley,  Judge. 

Action  by  Viola  G.  Hast  and  another  against 
tlie  Piedmont  &  Cumberiand  Railroad  Com- 
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pany.     Judgment  for  plaintiffs.     Defendant 
brings  error.    Affirmed. 

F.  M.  BeynoldB,  for  plaintiff  in  error.  O. 
W.  Dailey,  for  defendants  in  error. 

BRAMNON,  J.  The  owner  of  land  in  Miner- 
al county,  across  the  river  from  the  city  of 
Cumberland,  laid  out  a  village  by  platting  his 
land  into  lots  and  streets.  The  village  is  called 
"Ridgely,"  but  is  not  incorporated.  In  the 
village  are  two  streets,  which  we  will  call  "A" 
and  "B."  Viola  G.  Hast  and  Henrietta  Hast 
own  a  house  and  lot  on  A  street,  near  the  cor- 
ner of  A  and  B  streets.  The  Piedmont  ft 
Cumberland  Railroad  Company  made  an  em- 
bankment for  its  tracks,  taking  part  of  B 
street,  and  also  part  <tf  A  street,  and  laid  its 
tracks  on  the  embankment;  and  the  said 
Hasts  sued  the  company  for  damages  result- 
ing to  their  property  from  the  embankment, 
by  rendering  access  to  it  less  easy,  and  from 
inconvenience  and  detriment  from  the  opera- 
tion of  the  railroad,  and  recovered  a  Judg- 
ment in  the  circuit  court  of  Mineral  county 
for  $300  damages,  from  which  Judgment  the 
railway  company  has  taken  this  writ  of  error. 

On  tiie  trial  the  company  sought  to  defend 
Itself  upon  the  theory  that  when  it  so  occupied 
those  streets  it  acquired  a  lot  in  the  village, 
and  tote  down  the  fences  inclosing  it,  and 
threw  a  part  of  it  open  to  the  public  use,  in 
lieu  of  the  parts  of  the  streets  which  it  had 
occupied,  and  thus  exchanged  part  of  that  lot 
for  the  parts  of  the  streets  which  it  thus 
occupied,  and  thus  dedicated  a  part  of  the  lot 
to  public  use  for  a  public  way,  giving  access 
from  A  to  B  street  The  company  gave 
evidence  to  prove  by  its  general  manager  that, 
about  the  time  of  laying  the  tracks  in  the 
streets,  it  had  purchased  a  lot  for  a  street  or 
way  for  the  public  in  the  room  and  stead  of 
the  streets  so  occupied,  and  that  the  com- 
pany, in  execution  of  that  purpose,  took  down 
the  fence  from  around  the  said  lot,  and  threw 
it  open  to  the  public  to  use  in  lieu  of  the 
streets,  though  no  street  was  actually  con- 
structed upon  it,  and  that  the  public  had  so 
used  It  ever  since,  in  the  same  condition  in 
which  it  was  when  it  was  so  thrown  open. 
It  was  otherwise  proven  that  the  public  had 
so  used  the  way  over  said  lot  The  company 
asks  the  court  to  Instruct  the  Jury  that  if 
they  found  from  the  evidence  that  the  com- 
pany acquired  the  lot  with  Intent  to  dedicate 
it  to  the  public  use  for  such  way,  and  did 
throw  it  open  in  execution  -  of  such  intent, 
and  that  the  public  had  since  used  it  as  a 
way,  then  such  action  amounted  to  a  dedica- 
tion of  the  ground  as  a  public  way,  which 
could  not  be  revoked  by  the  company,  and 
that  the  company  could  not  thereafter  close 
up  the  said  way.  The  defendant  thereby 
sought  to  show  that  the  plaintiffs,  having  thus 
a  way  from  street  to  street  by  reason  of  such 
dedication,  either  suffered  no  damage,  or  titat 
such  damage  would  be  mitigated  by  the  pres- 
ence of  the  way  under  such  dedication. 

This  presents  to  us  the  question  whether 
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there  waa  a  dedication  binding  upon  the  com- 
pany, beyond  Its  power  of  revocation.  Is  this 
BQbstltnted  way  a  public  highway?  Can  the 
company  hereafter  disavow  the  dedication, 
and  close  up  this  substituted  way?  A  way 
may  be  a  highway  for  some  purposes,  and  not 
for  others.  It  Is  very  certain  that  under  our 
statute  (Code,  c.  43,  I  31)  declaring  that  every 
road,  street  or  alley  used  and  occupied  as  a 
publfc  road,  street,  or  alley  shall  be  deemed  to 
be  a  public  one,  mere  user  by  the  public, 
however  long  continued,  will  not  make  It  a 
highway,  as  regards  the  county  or  municipal- 
ity; that  Is,  to  charge  such  county  or  munici- 
pality with  the  burden  of  maintenance,  or 
of  liability  for  Injuries  arising  from  nonrepair 
or  defects.  To  make  it  a  highway  for  those 
purposes,  our  decisions  are  distinct  that  there 
must  be  shown  action  by  the  county  court 
establishing  or  in  some  way  recognizing  the 
road  as  a  highway,  or  it  must  be  shown  that 
It  has  been  worked  by  a  public  surveyor  of 
roads.  An  Individual  may  lay  out  a  way  up- 
on his  land  for  public  use,  and  do  all  In  his 
power  to  dedicate  It  to  the  public  use,  and 
It  may  be  accepted  by  the  public  by  using  it 
as  such;  but  it  does  not  thereby  become  a 
public  highway,  so  as  to  charge  the  county 
with  the  burdens  above  stated.  It  is  true,  we 
find  much  law  to  show  that  by  common  law 
a  dedication  may  be  made  by  an  owner  of 
property,  which,  if  accepted  by  the  public 
by  long  user,  makes  the  way  a  public  hlgh- 
"way  for  all  purpose*— even  to  charge  the 
public  with  its  maintenance  and  with  liabil- 
ity for  its  defects.  Blllott  on  Roads  &  Streets. 
i  154;  2  Dili.  Munlc.  Corp.  S  642.  But  in  this 
state  our  decisions  do  not  allow  the  public 
use  of  a  way  to  operate  as  an  acceptance  of 
a  dedication  so  as  to  bind  the  county.  Samp- 
son V.  <3oochland  Justices,  6  Grat  241;  Tal- 
bott  ▼.  King,  82  W.  Va.  6,  »  S..  B.  48;  Ball  v. 
Cox,  29  W.  Va.  407,  1  S.  B.  873;  Yates  r. 
West  Grafton,  33  W.  Va.  807,  11  S.  B.  8; 
DIcken  v.  Salt  Co.,  41  W.  Va,  611,  28  S.  B. 
S82;  Kelly's  Case,  8  Grat  632.  If  an  owner 
of  land  lays  it  out  into  streets,  lots,  and  al- 
leys, and  sells  lots  with  reference  to  such 
streets  and  alleys,  by  plat  or  otherwise.  It 
Is  a  dedication  of  such  streets  and  alleys  Ir- 
revocable by  him,  and  makes  them  public 
as  to  all  lot  owners,  and  consequently  as  to 
the  general  public.  He  is  estopped  to  deny 
them  that  character.  Riddle  v.  Charlestown, 
48  W.  Va.  796,  28  S.  B.  831;  Skeen  v.  Lynch, 
1  Rob.  186;  9  Am.  &  Bng.  Bncy.  L.  (2d  Bd.) 
34.  To  make  a  dedication  valid,  there  must 
be  a  dedication  and  an  acceptance;  there 
must  be  two  parties— the  dedicator  and  an 
acceptor.  9  Am.  &  Eng.  Ency.  L.  (2d  Ed.) 
43;  Elliott  on  Roads  &  S.  t  ISO;  Angell  on 
Highways,  {  167. 

In  the  present  case  the  county  court  or 
surveyor  in  no  wise  accepted  the  dedication, 
and  the  question  comes  up,  not  whether  the 
way  is  a  public  way  as  regards  the  county, 
but  whether  It  Is  a  highway  as  regards  the 
plaintiffs  and  the  general  public.    In  other 


words,  has  the  railroad  company  bound  it- 
self against  a  recantation  of  its  dedicatlonT 
Can  it  close  this  dedicated  way  against  the 
plaintiffs  and  the  general  -public?  Under  this 
head,  the  first  question  is,  was  there  a  real 
act  of  dedication?  It  Is  not  to  be  denied 
that,  as  between  the  public  and  the  dedica- 
tor, there  may,  tmder  circumstances,  be  creat- 
ed a  highway  binding  on  the  dedicator  in 
favor  of  the  public.  This  seems  to  be  the 
case  not  only  where  people  have  expended 
money  on  the  faith  of  such  dedication,  but 
also  where  there  is  no  such  expenditure;  but 
the  act  of  dedication  must  be  shown  by  acts 
and  declarations  deliberate,  unequivocal,  and 
decided,  manifesting  a  positive  and  unmis- 
takable intention  to  permanently  abandon 
his  property  to  the  public  use.  Plerpoint  v. 
Harrlsvllle,  9  W.  Va.  215;  9  Am.  &  Bng. 
Ency.  L.  (2d  Ed.)  88.  Now,  the  mere  open- 
ing of  this  lot  to  the  public  use  ia  not  ade- 
quate to  evince  an  irrevocable  purpose  to 
dedicate,  for  we  may  attribute  that  use  to  a 
mere  license,  rather  than  an  Intent  to  dedi- 
cate. It  is  so  common  for  raibwid  com- 
panies to  let  thebr  lots  lie  open,  that  we  at- 
tribute it  to  license— mere  permissive  uae— 
not  to  an  Intent  to  dedicate.  Nor  does  tiie 
fact  that  the  company  purchased  this  lot 
with  an  Intent  to  dedicate  It  bbid  the  com- 
pany, as  it  might  change  Its  notion.  There 
is  not  such  an  unequivocal  act  as  speaks  un- 
alterably an  Intention  to  dedicate.  No  writ- 
ing is  necessary  to  make  a  valid  declaration 
of  dedication.  9  Am.  &  Bng.  Bncy.  L.  (2d 
Ed.)  84;  Plerpoint  v.  HarrisvUle,  9  W.  Va. 
216.  There  is  no  act  to  tie  the  company  to 
this  dedication.  Who  made  this  dedication? 
I  interpret  the  evidence  to  mean  that  the 
general  manager  of  the  company  threw  open 
this  street,  or  some  agent  of  the  company 
when  constructing  the  road.  There  is  no  ac- 
tion by  the  directors,  and  the  president  or 
general  manager  would  have  no  power,  unless 
authorized  by  the  directors,  to  dedicate  this 
k>t  away.  1  Elliott  on  Railroads,  }  285.  "A 
general  business  and  financial  agent,  though 
he  is  also  the  president,  has  no  authority  to 
sell  or  mortgage  the  property  of  the  corpora- 
tion." 1  Rwer,  Railroads,  667.  "A  general 
agent  of  a  corporation  has  no  power  to  con- 
vey the  real  estate  of  the  corporation.  To 
eflTect  such  an  object,  a  specific  authority  is 
indispensable."  Stow  v.  Wyse,  18  Am.  Dec. 
99.  Some  of  the  authorities  hold  that,  in  or- 
der to  bind  the  dedicator,  other  persons  must 
have  expended  money  or  acquired  rights  on 
the  faith  of  the  dedication;  and,  in  the  ab- 
sence of  some  such  circumstances  it  seems 
dlfilcult  to  see  how  a  dedicator  can  be  bound 
irrevocably,  he  receiving  no  consideration, 
perhaps,  and  other  parties  not  having  made 
any  expenditure  on  the  faith  of  the  dedica- 
tion. I  should  have  stated  a  few  lines  l)ack 
that  we  cannot  say  that  an  act  of  dedication 
binds  the  company  when  there  Is  not  a 
shadow  of  evidence  competent  to  bind  It, 
that  is,  action  of  its  directors,  the  only  corn- 
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petent  and  aathorlzetf  agents  of  the  cor- 
poration. Nothing  bas  been  shown  to  bar 
the  company  In  future  from  repudiating  its 
dedication.  If  time  enough  had  elapsed  to 
bar  the  company  by  reason  of  the  adverse, 
continuous,  open  user  by  the  public,  then  this 
way  would  be  a  highway  yalld  against  the 
company  is  favor  of  the  public.  Then  the 
public  right  would  rest  on  the  statute  of  lim- 
itations, not  on  dedication  and  acceptance. 

0  Am.  &  Eng.  Ency.  h.  (2d  Ed.)  67.  But  It 
Is  not  shown  that  the  period  required  to  thus 
give  title  has  expired.  Thus  I  see  no  error 
In  -the  refusal  to  giTe  defendant's  Instruc- 
tions. 

Another  point  of  error  In  that  after  a  wit- 
ness bad  given  bis  opinion  that  the  plaintiffs' 
property  had  been  damaged  one-half,  and 
stated  that  that  opinion  was  based  consider- 
ably upon  the  fact  that  the  railroad  com- 
pany mlgbt  close  up  the  lot  which  had  been 
opened,  counsel  for  the  defendant  asked  the 
witness  the  question,  "If  the  company  cannot 
clofle  up  Its  lot,  and  assuming  that  It  will  be 
left  open  for  use,  what  would  you  say  would 
be  tbe  decrease  In  value  then7'  and  the  court 
refused  to  allow  tbe  witness  to  answer  tbe 
question.  This  question  is  based  on  the  as- 
sumption that  there  was  a  valid,  binding 
dedication,  when  none  was  shown;  It  assum- 
ed, also,  that  the  company  would  not  and 
could  not  close  the  way,  when  nothing  was 
shown  to  deba?  It,  adequate  to  debar  it  from 
so  doing;  and  therefore  tbe  court  did  not 
«rr  in  refusing  to  allow  the  question  to  be 
answered. 

Tbe  point  la  madj  by  a  second  brief  filed 
by  counsel  for  the  plalntlfFs  that  a  corpora- 
tion cannot  make  a  valid  dedication,  for  tbe 
reason  that  It  can  perform  only  certain  func- 
tions. Is  Incorporated  to  do  only  certain 
things,  and  cannot  do  otbe  things  not  con- 
templated by  Its  charter;  In  other  words, 
tiiat  such  an  act  would  be  ultra  vires.  Some 
English  cases  are  cited  to  this  effect,  but,  in 
tbe  immense  conflicting  and  confusing  cases, 
we  can  find  authority  for  almost  any  proiKi- 
Bltlon.  It  la  very  well  settled  by  modern  au- 
thority flukt  corporations  may  dedicate  land 
to  tbe  public  use.  Elliott  on  Itoads  &  S. 
(2d  Ed.)  !  146;  EUiott  on  Railroads,  J  425. 
So  It  do  not  interfere  with  the  purposes  for 
which  it  was  incorporated,  a  private  corpora- 
tion may  make  a  dedication.  9  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  38. 

Tbe  point  la  made  that  two  of  the  plaln- 
tlflB'  instructions  assume  that  the  plalntUTs 
were  entitled  to  damages,  by  tbe  language 
that  "tbe  Jury,  in  estimating  tbe  amount  of 
damages,  may  take  into  consideration,"  etc 

1  do  not  tblnk  this  languagre  assumes  tbe 
rigbt  of  recovery.  Surely  the  Jury  would 
understand  tbat  the  question  of  damages  de- 
pended on  evidence,  and  that  it  was  with  the 
jory  to  pass  on  such  evidence,  and  that  tbe 
court  did  not  Intend  to  express  an  opinion 
ttpon  that  point  We  must  not  so  lightly  as- 
■moe  tbat  a  jury  does  not  understand  Its 


functions,  and  will  so  easily  be  misled  in  the 
performance  of  its  duty.  Besides,  I  tbinlc 
tbe  language  Is  very  common  In  Instructions 
telling  the  Jury  how  to  estimate  damages, 
and  Is  not  inapt  or  improper.  And  still  fur- 
ther. If  these  instructions,  taken  alone,  were 
objectionable  on  that  account,  tbe  objection 
would  be  obviated  by  the  fact  that  another 
Instruction  for  the  plaintiffs  reads,  "Tbe 
court  Instructs  the  Jury  tbat  if  they  believe 
from  the  evidence  tbat  the  prop»ty  of  the 
plaintiffs  has  been  permanently  injured  and 
its  value  depreciated  by  the  laying  and  con- 
structing of  tbe  embankment  and  railroad 
track,  and  that  tbe  defendant  constructed 
and  laid,  or  bad  constructed  and  laid  by  its 
agents,  the  said  embankment  and  track,  then 
the  plaintiffs  are  entitled  to  recover  dam- 
ages;" thus  plainly  telling  the  Jury  that  they 
could  only  find  damages  on  proof  of  the  facts 
supposed  in  tbe  Instructions., 

Plaintiffs'  Instruction  No.  8,  as  to  tbe 
mode  of  assessment  of  damages,  la  supported 
by  principles  contained  In  Stewart  v.  Rail- 
road Co.,  38  W.  Va.  438,  IS  S.  B.  604;  Blalr 
V.  City  of  Charleston,  43  W,  Va.  62,  26  S. 
E.  341,  86  L.  R.  A.  8S2,  64  Am.  St  Rep.  837; 
Gulnn  V.  Railroad  Co.,  46  W.  Va.  161,  S3  S. 
E.  87,  76.  Am.  St  Rep.  80((. 

I  should  have  noticed  In  its  proper  place 
the  position  taken  by  defendant's  counsel 
tbat  what  It  did  In  occupying  the  streets,  and 
in  their  place  dedicating  a  passage  over  Its 
lot,  was  an  exchange  Justlfled  by  section  48, 
c.  64,  Ck>de  1889,  providing  that  a  cbrporatlon 
may  take  and  hold  "under  any  grant  or  ordi- 
nance made  by  a  municipal  corporation  any 
Interest  or  right  such  municipal  corporation 
may  have  in  any  street  alley  or  public 
ground,  and  may  in  exchange  therefor.  In 
whole  or  In  part,  dedicate  or  otherwise  secure 
to  public  use  another  street,  alley  or  parcel 
of  ground  out  of  real  estate  owned  by  such 
railroad  corporation."  Now,  It  la  apparent 
that  there  Is  no  justification  under  this  sec- 
tion, because  there  is  no  warrant  for  a  rail- 
road company  to  take  a  street  and  make  sucb 
exchange,  unless  a  statute  allows  It,  and  this 
statute  does  not  allow  it,  because  It  In  terms, 
applies  to  Incorporated  municipal  corpora- 
tions, and  contemplates  a  treaty  of  exchange 
between  tbe  two  corporations,  evidenced  by 
proper  memorials  of  the  consent  of  the  mu- 
nicipality, if  not  of  the  actual  dedication, 
also.  Moreover,  under  tbat  section,  what  tbe 
company  did  was  not  of  such  a  character  as 
to  constitute  sucb  a  dedication  In  such  ex- 
change, even  if  the  statute  applied.  Under 
tbat  statute,  there  must  be  an  organized 
town,  in  order  to  become  a  party  to  the  ex- 
change. It  should  be  affirmatively  shown 
that  the  exchange  was  declared  by  the  di- 
rectors of  the  company.  It  does  not  appear 
that  the  company  did  any  acta  or  made  any 
declarations  expressive  of  such  dedication  at 
the  time,  and  constituting  a  valid  dedication. 
There  was  no  apress  dedication— at  best, 
only  an  implied  dedication;    and  the  mere 
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tearing  down  the  fences  on  the  lot,  and  tbe 
passage  of  people  over  it,  are  not  enongb. 
There  was  no  consent  of  tbe  county  conrt. 
Tberefore  we  afiSrm  tbe  Judgment 

On  Rebearlng. 

Upon  rehearing,  it  is  argued  that  tbe  above 
opinion  does  not  correctly  Interpret  tbe  evi- 
dence of  tbe  general  manager.  That  evi- 
dence reads:  "G.  L.  Bretz,  general  manager 
of  tbe  "West  Virginia  Central  &  Pittsburg 
Railway  Company,  operating  the  railroad  of 
tbe  defendant  company  ever  since  its  con- 
struction, in  1886  or  1887,  being  introduced  as 
a  witness  on  behalf  of  tbe  defendant,  testl- 
fled  that,  about  the  time  of  tbe  laying  of  tbe 
tiacks  in  the  streets  aforesaid,  the  defendant 
Company  purchased  said  lot  No.  55  for  a 
street  or  way  for  the  public  across  it,  in  the 
Mom  and  stead  of  the  streets  occupied  by  tbe 
company's  tracks,  and  that  the  defendant,  in 
pursuance  of  that  purpose,  took  down  tbe 
fence  from  around  said  lot,  and  threw  It 
open  to  the  public,  to  be  used  in  lieu  of 
said  streets,  though  no  street  or  roadway  was 
actually  constructed  or  thrown  up,  and  that 
the  public  bad  so  used  it  ever  since  in  the 
condition  so  thrown  open,  and  other  wit- 
nesses, both  on  behalf  of  tbe  plaintifTs  and 
defendant,  testified  that  since  tbe  construc- 
tion of  said  tracks  In  the  street  aforesaid  tbe 
public  Iiad  used  said  lot  No.  55  as  said  streets 
had  been  used  before  that  time.  It  is  admit- 
ted that  the  defendant  introduced  no  writing 
purporting  to  be  a  formal  dedication  of  said 
lot  No.  55  to  the  use  of  the  public."  It  is 
said  that  this  evidence  does  not  warrant  the 
Inference  that  tbe  acts  claimed  as  effecting 
a  dedication  were  done  only  by  the  general 
manager  or  some  agent  As  no  action  of  the 
company  was  shown  or  suggested,  I  still 
think  tbe  Interpretation  given  this  evidence 
is  a  fair  one.  But  let  us  take  this  evidence 
for  all  It  is  worth  on  tbe  line  argued  by 
counsel,  which  is  that  tbe  witness  said  that 
"tbe  defendant  company"  purchased  the  lot 
for  a  street,  and  that  "the  defendant,"  In 
pursuance  of  the  purpose  to  make  a  street 
upon  it,  took  down  the  fences.  Counsel  ar- 
gues that  this  language  Imports,  not  tbe  acts 
of  a  mere  agent,  but  the  action  of  the  very 
company  itself,  and  that,  though  this  is  not 
the  primary  evidence  to  show  dedication.  It 
was  not  objected  to,  and  no  objection  can  be 
made  to  it  in  tbe  Court  of  Appeals.  B.  &  O. 
R.  Co.  V.  Skeels,  3  W.  Va.  656.  Our  question 
Is  not  one  of  the  admissibility  of  this  oral 
evidence.  The  evidence  not  having  been  ob- 
jected to,  its  admissibility  for  want  of  tbe 
better  evidence  is  not  before  as,  but  its 
effect  is.  It  Is  sought  to  use  it  for  two 
purposes— one  to  prove  the  fact  of  dedication; 
tbe  other  bow;  In  what  manner,  by  what  act 
it  was  made,  or  rather,  that  It  was  made  In 
an  all-suffldent  mode  to  bind  the  company. 
It  must  answer  for  these  purposes,  else  It  is 
not  adequate  to  establish  dedication;  for  It 
ii^  beyond  question,  not  sufficient  to  say,  in  a 


general  way,  that  dedication  was  made,  but 
It  must  be  shown  to  have  been  made  by  some 
acts  that  are  "deliberate,  unequivocal,  ana 
decisive,  manifesting  a  positive  and  unmis- 
takable Intention  to  permanently  abandon  bis 
property  for  that  specific  public  use."  Miller 
T.  Aracoma,  80  W.  Ta.  606,  6  S.  B.  14&  Does 
tbe  evidence  of  tbe  manager  meet  this  de- 
mand? He  does  not  state  the  fact  of  dedica- 
tion, but  say  that  he  meant  that  Then, 
when  we  ask  how,  he  does  not  say  that  there 
was  any  deed,  any  written  declaration  in  any 
form  by  resolution  or  declaration  by  the 
company,  nor  that  there  was  any  open,  de- 
liberate declaration  of  dedication— nothing  to 
irrevocably  bind  the  corporation.  How  did 
tbe  corporation  dedicate?  He  says  It  pnr- 
cbased  a  tot  for  a  street  for  public  use.  A 
purchase  only  la  not  enough.  This  Is  a 
mere  intent,  and  this  purchase  Is  of  doubtful 
Import  to  manifest  even  such  intent  becarite 
tbe  company  occupied  part  of  the  lot  with  its 
track.  We  may  more  readily  attribute  the 
purpose  of  the  purchase  as  one  for  its  own 
use.  What  else  did  it  do?  Threw  down  tbe 
fence  and  left  the  lot  open.  It  would  do 
that  for  its  own  convenience.  Do  these  acts 
show  an  unequivocal,  deliberate,  final  Intent 
to  abandon  ownership,  so  that  in  future  the 
company  would  be  clearly  barred  from  other- 
wise using  the  lot  to  its  own  purposes?  Are 
tbe  plaintiffs  to  be  in  peril  of  the  company's 
so  doing  In  futnre,  and  be  compelled  to  rely 
on  such  frail  evidence  of  dedication?  To 
hold  the  plaintiffs  to  a  dedication,  we  must 
be  able  to  say  that  they  are  fnll-handed  with 
evidence  of  facts  incontrovertibly  showing  in 
all  the  future  that  there  was  such  conclnsive 
dedication,  and  this  we  cannot  say.  Taking 
this  oral  evidence  for  all  that  It  is  wortli,  it 
is  not  enongb  to  prove  this.  By  so  holding, 
would  we  leave  them  safe?  We  are  called 
upon  to  say  now.  In  this  present  suit  that 
a  future  suit  Involving  the  dedication  cannot 
but  be  decided  against  the  company  in  favor 
of  the  plaintiffs.  To  do  this,  we  shonld  have 
very  clear  evidence  of  acts  of  the  company 
from  which  it  cannot  in  future  escape,  and 
this  evidence  does  not  furnish  them.  la 
there  a  deed— a  r^iolution  of  the  directors 
making  or  ratifying  a  dedication?  We  do 
not  know.  The  conrt  "certifles  that  tbe  de- 
fendant introduced  no  writing  purporting  to 
be  a  formal  dedication  of  said  lot  No.  65  to 
tbe  nse  of  tbe  public."  If  In  truth  there 
was  any  writing,  the  company  should  pro- 
duce It  and  that  oral  evidence  does  not  tell 
Its  contents.  "Generally,  parol  evidence, 
though  not  excepted  to  when  offered  or  after- 
wards, is  not  competent  to .  prove  the  con- 
tents or  effect  of  a-  deed."  Warren  v.  Syme. 
7  W.  Va.  474  (syl.,  point  11).  The  evidence 
relied  upon  to  fix  dedication,  disregarding  ita 
secondary  character,  is  too  short  It  does  not 
prove  acts  of  dedication,  settling  it  beyond 
question.  To  cite  an  instance  of  the  danger 
of  relying  upon  it  take  the  case  of  WilUama 
T.  New  York  &  N.  H.  R.  Co.,  39  Conn.  609. 
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A  railroad' company  had  a  passenger  station, 
and  later  bought  an  adjoining  piece,  making 
a  large  space  In  front  of  the  station,  which 
piece  was  connected  with  a  public  street  at 
one  end,  and  the  city,  made  a  street  to  Its 
other  end;  and  the  public  constantly  and 
freely  used  the  ground,  not  merely  to  go.  to 
the  station,  but  from  the  one  street  to  the 
other.  A  party,  thinking  the  space  was  a 
public  highway,  bought  land  adjoining,  and 
built  buildings  fronting  on  It,  and.  In  con- 
nection with  the  company,  laid  a  stone  walk 
along  the  front,  of  great  benefit  to  bis  prem- 
ises, years  afterwards  the  company  under- 
took to  remove  the  walk,  for  more  room  for 
carriages  In  front  of  Its  station;  and  upon 
an  injunction  It  was  held  that  the  company 
had  not  dedicated  the  land  as  a  highway,  and 
that  it  was  not  estopped  to  deny  a  dedica- 
tion. So,  In  this  case,  does  the  mere  pur- 
chase of  the  lot  Involved  In  this  case  when 
the  company  needed  and  used  a  portion  of  It 
for  Its  track,  and  left  it  open,  which  It  would 
prefer  to  do  for  Its  own  purposes  as  long 
as  It  chose,  without  doing  a  bit  of  work  to 
make  a  street,  stop  the  company  from  re- 
claiming it  to  meet  future  want?  We  hold 
that  It  does  not  In  fact.  Is  it  not  more 
plausible  to  say  that,  If  the  manager  did  not 
merely  mean  that  he  or  some  other  agenl 
made  the  dedication,  be  was  giving  his  own 
mere  opinion  that  what  the  company  bad 
done  constituted  a  dedication?  If  so,  be  may 
be  mistaken.  As  we  are  asked  to  say  in 
advance  that  for  all  future  suits  there  was  a 
final  dedication,  we  must  demand  evidence 
beyond  all  controversy;  otherwise  we  imperil 
the  plaintiffs.  Here  user  for  a  short  time  is 
the  strongest  element  shown,  but  that  is  frail 
reliance,  especially  as  there  is  no  municipal 
acceptance  "Mere  use  of  a  road  by  the 
puMIr,  for  however  long  a  time,  will  not 
moke  a  public  road.  On  the  contrary,  the 
mere  permission  by  the  owner  of  the  land  to 
the  public  to  pass  over  the  road  Is,  without 
more,  to  be  regarded  as  a  license  revocable  at 
pleasure."  Dicken  v.  Salt  Co.,  41  W.  Va. 
611,  23  S.  B.  582;  Harris  Case,  20  Grat  833. 
But  It  is  argued  that,  even  if  this  oral  evi- 
dence does  not  show  dedication,  the  fact  that 
on  the  trial  the  railroad  company  took  the 
position  that  it  had  dedicated  was  an  ad- 
mission of  that  dedication,  and  constituted 
ever  after  an  estoppel  against  Its  denying 
such  dedication;  and  this  on  the  principle 
that,  when  a  party  once  takes  a  position  in 
a  suit,  he  cannot  afterwards  change  and  take 
an  Inconsistent  position;  that  the  company 
could  not  say  on  the  trial  that  it  had  dedi- 
cated a  way  over  the  lot,  and  in  future  deny 
it.  It  Is  very  material  to  see  whether  the 
position  so  taken  would  be  an  estoppel  ab- 
solutely forbidding  the  company  from  after- 
wards contesting  dedication,  or  only  an  ad- 
mission going  in  evidence,  to  have  only  such 
weight  as  a  Jury  might  thereafter  give  it; 
for.  If  it  be  not  an  estoppel,  we  cannot  bind 
the  plaintiffs  by  it,  as  they  must  be  left  free 


from  danger  of  revocation  of  the  dedication. 
I  do  not  regard  it  such  estoppel,  though  as 
evidence  it  might  be  strong  in  another  con- 
test Wilson  V.  Phoenix,  40  W.  Va.  418,  21 
S.  E.  1036,  62  Am.  St  Rep.  800.  In  Beatty 
T.  Randall,  6  Allen,  441,  it  was  held  that  a 
party  in  an  action  of  tort  for  conversion  of 
personal  property  was  not  estopped  by  the 
fact  that,  In  a  bill  in  equity  by  himself  and 
wife,  they  asserted  a  Joint  property  In  him- 
self and  wife.  "The  pleadings  of  a  party 
to  one  suit  may  be  used  in  evidence  against 
him  in  another,  not  as  an  estoppel,  but  as 
proof  open  to  rebuttal  and  explanation.  But 
in  order  to  bring  such  admission  home  to 
him,  the  pleadings  must  either  be  signed  by 
him,  or  it  must  appear  that  it  was  within  the 
scope  of  the  attorney's  authority  to  admit 
such  facts."  Buzard  v.  McAnulty,  77  Tex. 
438,  14  S.  W.  138.  On  one  trial  between  the 
same  parties,  ,counseI  admitted  incorporation 
of  his  client,  and  it  was  held  that  it  did  not 
estop  a  denial  of  incorporation  on  a  second 
trial,  but  that  it  was  evidence  as  an  admis- 
sion. Perry  v.  Simpson  Co.,  40  Conn.  313. 
A  jtarty  in  an  answer  made  a  statement  and 
it  was  held  that  parties  claiming  under  her 
were  not  estopped  to  contest  the  statement, 
but  it  had  only  the  effect  of  an  admission 
as  evidence.  Tabb's  Curator  v.  Cabell,  17 
Grat  160.  See  Penn's  Ex'r  v.  Penn,  88  Va. 
361,  13  S.  B.  707;  11  Am.  &  Eng.  Ency.  L. 
446,  449.  We  have  cited  two  cases  In  the 
Supreme  Court  of  the  United  States  to  sus- 
tain the  contention  that  the  position  of  the 
defendant  is  an  estoppel:  Davis  y.  Wakelee, 
156  U.  S.  680,  16  Sup.  Ct  555,'  39  L.  Ed. 
578,  and  Mlchels  v.  Olmstead,  167  U.  S.  198, 
15  Sup.  Ct  580,  39  L.  Ed.  671.  In  "the  for- 
mer, D.  had  a  proceeding  for  discharge  as  a 
bankrupt,  and  W.  had  notes  against  him,  and 
got  Judgment  on  them  in  a  California  court 
on  publication.  When  D.  moved  for  a  dis- 
charge, W.  opposed  It,  and  D.  said  that  as 
W.  had  got  Judgment  by  leave  of  the  bank- 
rupt court,  which  would  still  stand  good,  he 
could  not  resist  a  discharge;  and  the  court 
so  held,  and  granted  a  discharge.  In  a  subse- 
quent suit  In  New  York  by  W.  against  D. 
to  enforce  an  estoppel,  to  prevent  D.  from 
assorting  in  any  suit  that  might  be  brought 
on  that  it  was  void,  the  Supreme  Court  held 
that  D.  could  not  say  that  the  Judgment  was 
void  for  want  of  Jurisdiction.  This  was  go- 
ing far;  but,  when  thought  of,  It  is  the 
ordinary  case  of  estoppel  by  conduct— where 
one  party  takes  a  position,  and  succeeds  In 
it,  and  gets  the  benefit  of  it  to  another's 
barm,  he  is  estopped  to  recant  it  In  the 
second  case,  a  party,  sued  at  law  upon  a 
written  contract  offered  evidence  to  show 
that  it  was  not  intended  to  be  binding,  which, 
on  motion  of  the  plaintiff,  was  rejected,  as 
Incompetent  to  destroy  a  writing.  After- 
wards, on  a  bill  to  enjoin  the  prosecution  of 
the  action  at  law,  the  plaintiff  in  the  action 
was  held  estopped  from  saying  that  the  evi- 
dence   was    admissible  In   the   law   action. 
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Here,  too.  the  party  got  the  benefit  of  the 
position  which  he  assumed.  Where  a  party 
takes  a  position,  and  gains  Its  fruit,  and  thus 
detriments  another,  he  cannot  go  back  on  it. 

There  Is  another  objection  to  holding  that 
the  plaintiffs  can  securely  rely  upon  the  de- 
fense made  by  the  company  as  their  protec- 
tion In  future  against  Its  denial  of  a  dedica- 
tion. There  was  no  plea  of  such  dedication- 
nothing  of  record  to  signally  and  explicitly 
manifest  that  the  company  admitted,  as  a 
binding  fact,  the  fact  of  dedication.  It  sim- 
ply gave  some  evidence  to  show  it,  and  ask- 
ed instructions  upon  the  theory  of  dedication. 
The  estoppel  Is  Inferential— not  so  plainly 
manifested  as  If  in  an  answer  or  plea.  "Cer- 
tainty Is  essential  to  all  estoppels."  Blgelow 
on  Estop.  678.  The  door  is  left  too  plainly 
open  to  the  company  hereafter  to  dispute 
dedication.  But  even  If  there  had  been  a 
pleading  explicitly  stating  the  fact  of  dedica- 
tion filed  by  an  attorney,  I  do  not  think  it 
would  be  an  estoppel,  further  than  for  that 
particular  sidt  "They  [admissions  in  plead- 
ings] are  admissible,  also,  against  him  In  an- 
other suit  In  behalf  of  either  the  adverse  par- 
ty or  a  stranger,  provided  they  were  sworn 
to  by  the  client  personally,  or  were  drawn 
onder  his  special  Instruction."  1  Am.  &  Eng. 
Bncy.  L.  (2d  Ed.)  720. 

Another  consideration  detracting  from  the 
argument  that  the  position  of  dedication  tak- 
en by  the  company  works  an  estoppel  Is 
that  It  was  taken  by  an  attorney.  The  com- 
pany was  a  corporation  not  physically  pres- 
ent, but  was  represented  by  an  attorney. 
No  resolution  of  the  directory  empowering 
him  to  admit  a  past  dedication,  or  then  make 
a  new  one  at  the  trial,  appears.  An  attorney 
is  a  special  agent,  of  limited  authority.  He 
may  make  admissions  In  matters  relating  to 
the  progress  of  the  particular  trial  or  case, 
but  do  they  bind  clients  elsewhere  and  for 
other  purposes?  Can  an  attorney,  in  defend- 
ing a  suit,  by  taking  a  position  or  pleading, 
admit  a  dedication,  to  take  away,  not  mere- 
ly for  the  purposes  of  that  suit,  but  for  other 
suits,  the  land  of  a  corporation?  "Pleadings 
of  a  party  in  one  suit  may  be  used  in  evi- 
dence in  another,  not  as  an  estoppel,  but  as 
proof,  open  to  rebuttal  and  explanation,  that 
he  admitted  certain  facts."  1  Whar.  Ev.  | 
838.  "Statements  In  pleadings,  signed  by  an 
attorney  only,  not  sworn  to  by  the  client, 
are  not  competent  evidence  against  the  lat- 
ter in  another  suit,  when  the  statements  are 
made  without  his  knowledge  or  consent." 
Note  1  in  1  Am.  &  Eng.  Ency.  li.  (2d  Ed.) 
720.  It  seems  to  me  that  there  is  a  dlSer- 
-race  between  an  attorney  of  a  corporate  and 
a  natural  person.  Acts  of  the  attorney  out- 
side the  scope  of  his  authority  are  not  bind- 
ing on  his  client  Even  in  the  case  of  a 
natural  person,  the  power  of  an  attorney  is 
only  to  do  those  acts  necessary  or  incidental 
to  the  prosecution  and  management  of  the 
ault.  which  affects  the  remedy  only,  and  not 
the  cause  of  action.    Weeks  on  Attorneys, 


382.  Hence  he  cannot  waive  the  essential 
rights  of  his  client  without  his  consent  He 
cannot  enter  a  retraxit  commute  or  compro- 
mise his  demand,  receive  pay  in  anything 
but  money,  and  liie  like.  Crotty  v.  Eagle's 
Adm'r,  35  W.  Va.  143,  13  S.  E.  59;  Wiley  v. 
Mahood,  10  W.  Va.  206.  As  nobody  but  the 
directory  can  pass  right  to  the  corporate 
realty.  It  seems  to  me  there  ought  to  be 
shown  express  authority.  I  cannot  see  that 
the  attorney  In  this  case  can  admit  away  the 
right  of  the  company  to  its  land,  ao  as  to 
deprive  it  forever  of  that  land.  I  cannot 
see  that  his  acts  wonld  go  beyond  that  suit 
as  a  oonclusire  estoppel— not  even  as  an  ad- 
mission. 

We  see  no  reason  why  we  should  not  re- 
peat our  affirmance  of  the  Judgment 

(52  W.  Va.  175) 

BRIGHTWEIili  r.  BABE  et  aL 

(Snprenie  Conrt  of  Appeals  of  West  Vb-glnia. 

March  14,  1803.) 

APPEAL-WHEN  UBS— PARTY  BNTITUDD. 

1.  Where  the  final  decree  is  regarded  as  mere- 
ly pecuniary,  and  the  matter  in  controversy, 
exclusive  of  costs.  Is  not  of  greater  value  or 
amount  than  $100,  an  appeal  therefrom  will  not 
lie. 

2.  To  entitle  a  party  to  obtain  and  prosecute 
an  appeal  or  writ  of  error  in  this  court  he 
must  not  only  be  a  party  to  the  cootroveray, 
but  the  record  must  snow  afflrmativeiy  that  he 
himself  has  been  prejudiced  by  the  order,  judg- 
ment, or  decree  from  which  the  appeal  or  wnt 
of  error  is  taken. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Conrt  Samm«a  Coim- 
ty;  J.  M.  McWhorter,  Judge. 

Bill  by  W.  J.  Brlghtwell  against  W.  W, 
Bare  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Dismissed. 

W.  G.  Hudglns,  for  appellants.  Miller  * 
Bead  and  J.  J.  Swope,  for  appellee. 

MILLER,  J.  Mary  L.  Bare,  a  married 
woman,  the  wife  of  W.  W.  Bare,  owned  as 
her  sole  and  separate  estate  a  house  and  lot 
in  the  town  of  Alderson,  W.  Va.  She,  wltb 
her  husband,  executed  to  appellee.  Bright- 
well,  a  Joint  obligation  for  a  sum  of  money, 
for  the  payment  of  wlilch  she  bound  the 
said  property.  Brlghtwell  commenced  his 
suit  in  equity  In  the  circuit  conrt  of  Monroe 
county,  and  filed  his  bill  against  said  Mary 
L.  Bare,  her  husband  and  others,  to  charg* 
said  estate  with  said  Indebtedness  and  some 
other  small  demands  In  favor  of  the  other 
defendants.    On  the  14th  day  of  September, 

1892,  a  decree  was  entered  in  the  cause  In 
favor  of  the  defendants  Bare  jointly  for 
$57.18,  with  Interest  and  costs,  and  In  favor 
of  the  other  defendants  for  small  amounts. 
The  decree  also  provided  for  the  renting 
of  the  property  in  case  said  recoveries  were 
not  paid  within  the  time  prescribed,  but  the 
decree  was  not  executed.  Plaintiff's  decree, 
except  $24.45,  was  paid  to  him.    In  March, 

1893,  said  Mary  L.  Bare  died  intestate,  leav 
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lug  surrlylns  her  W.  W.  Bare,  her  husband, 
Stella  Bare,  who  Intermarried  with  Oscar 
Brast,  and  Nellie  Bare,  an  infant,  her  only 
children  and  heirs  at  law.  On  the  3d  day^  of 
October,  1894,  W.  W.  Bare,  by  bis  deed  of 
that  date,  conveyed  his  curtesy  in  said  real 
estate  to  J.  Orr  Nickell.  In  1894  Joseph  N. 
Alderson  commenced  his  suit  in  equity  In 
the  said  circuit  against  said  W.  W.  Bare 
and  others  to  subject  said  property  to  the 
payment  of  a  debt  alleged  to  be  due  Iiim 
from  W.  W.  Bare.  Certain  decrees  were 
made  and  entered  In  said  last-named  suit. 
Including  a  decree  to  rent  the  property  to 
aitlsfy  Alderson's  demand.  Both  suits  were 
removed  to  the  circuit  court  of  Summers 
county,  and  consolidated,  or  further  heard 
together,  as  appears  from  the  Imperfect  and 
confused  record  presented.  The  property  was 
rented,  under  the  decree  in  Alderson's  suit, 
to  Q.  W.  Graves,  for  a  term  of  years.  In 
1898  Brigbtwell  filed  his  amended  bill  in  his 
said  suit,  and  made  parties  defendant  thereto 
said  W.  W.  Bare,  C.  E.  Lynch,  as  administra- 
tor of  Mary  L  Bare,  deceased,  G.  W.  Graves, 
James  Mann,  alleged  to  be  a  creditor  of 
Mary  Tj.  Bare  and  "W.  W.  Bare,  Stella  Brust, 
and  Kellle  Bare.  Summons  was  Issued  on 
tbis  amended  bill,  and  served  on  all  of  the 
defendants  thereto.  W,  H.  Boude  was  ap- 
pointed guardian  ad  litem  for  Nellie  Bare, 
and  filed  her  answer  to  said  amended  bill,  to 
which  answer  plaintiff  replied  generally. 
None  of  the  other  defendants  made  any  ap- 
pearance in  said  cause.  There  was  a  ref- 
erence to  a  commissioner,  who  made  a  re 
port  On  the  18th  day  of  September,  1899, 
the  cause  was  again  heard  by  the  court  upon 
the  papers  formerly  read  and  proceedings 
had  therein,  upon  tbe  answer  of  Nellie  Bare, 
by  hei  guardian  ad  litem,  and  general  repli- 
cation thereto,  and  upon  the  commissioner's 
report,  whereupoc  the  court  pronounced 
therein  personal  decrees  as  follows:  That 
plaintiff,  Brigbtwell,  recover  from  W.  W. 
Bare  and  C.  B.  Lynch,  administrator  of 
Mary  L.  Bars,  out  of  any  money  In  tbe  ad- 
ministrator's bands  unadmlnlstered,  1^24.45, 
with  costs,  less  $27.20,  already  paid  thereon; 
that  James  Mann  recover  from  W.  W.  Bare 
and  C.  B.  I,ynch,  administrator,  out  of  the 
funds  in  bis  hands  unadmlnlstered,  $167.1?, 
and  that  said  G.  "W.  Graves  recover  $180  out 
of  the  proceeds  of  the  sale  of  said  prop- 
erty, which  sum  he  agreed  to  take  for  the 
possession  of  the  property  for  the  period  for 
which  he  had  rented  It.  All  of  said  sums  were 
to  bear  interest  from  the  2d  day  of  May,  1899, 
and  tbey  were  each  declared  to  be  liens  on 
said  property  In  the  order  and  priority  as 
above  stated.  The  decree  further  provides 
tbat,  unless  said  sums  should  be  paid  by 
«ald  C.  Vj.  Lynch,  administrator  of  said 
Mary  I*  Bare,  deceased,  W.  W.  Bare,  or  tbe 
heirs  at  law  of  salfl  Mary  L.  Bare,  deceased, 
or  some  other  person  for  them,  within  15 
days  from  the  rising  of  the  court,  then  James 
H.  Miller  and  J.  J.  Swope,  who  were  ap- 
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pointed  8i>ec!al.  commissioners  for  the  pur- 
pose, should  sell  said  house  and  lot,  after 
having  given  the  required  notice.  Sale  of 
the  property  upon  the  terms  prescribed  was 
afterwards  made  by  the  special  commission- 
ers above  named  to  Frank  N.  Mann,  who 
was  not  a  party  to  either  of  said  suits,  for 
$300,  who  complied  with  the  terms  of  sale; 
and  on  tbe  14th.  day  of  May,  1901,  said  sale 
was,  by  the  court,  confirmed  without  excep- 
tion; and  said  James  H.  Miller,  special  com- 
missioner, was  directed  to  convey  said  prop- 
erty to  the  purchaser,  and  to  collect  and  dis- 
burse the  purchase  money  therefor,  accord- 
ing to  the  requirements  of  former  decrees. 
On  the  18th  day  of  May,  1901,  B.  Chase 
Bare,  as  administrator  of  J.  Orr  Nickell  and 
said  Stella  Brust,  presented  to  the  court 
their  several  and  respective  petitions,  and 
asked  leave  to  file  the  same  in  said  cause,  to 
the  filing  of  which  the  plaintiff,  Brigbtwell, 
objected.  The  said  objection  was,  by  the 
court,  sustained,  and  said  petitions  rejected. 
Prom  this  last  decree  rejecting  the  petitions 
the  said  B.  Chase  Bare,  administrator  as 
aforesaid,  and  Stella  Brust,  obtained  from 
a  Judge  of  this  court  an  appeal. 

The  petition  of  Stella  Brust,  alleges.  In 
substance,  that  she  is  the  daughter  of  W.  W. 
Bare  and  Mary  L.  Bare,  against  whom  the 
bill  In  chancery  was  filed  by  said  W.  J. 
Brigbtwell  In  the  lifetime  of  said  Mary  L. 
Bare,  she  having  since  died,  leaving,  peti- 
tioner and  another  daughter,  Nellie,  an  infant, 
her  only  children  and  heirs  at  law;  that  at 
the  time  of  her  death  said  Mary  L.  Bare  own- 
ed the  house  and  lot  In  Alderson,  mentioned 
in  the  said  bill  and  proceedings  thereon;  that 
since  tbe  death  of  said  Mary  L.  Bare,  an 
amended  bill  had  been  filed  by  plaintiff,  mak- 
ing petitioner  and  her  sister  parties  to  the 
suit,  and  praying  a  sale  of  said  property; 
that  on  the  16th  day  of  May,  1899,  a  decree 
was  entered,  which  is  a  personal  Judgment 
In  favor  of  the  plaintiff  against  C.  a  Lynch, 
the  administrator  of  Mary  L.  Bare,  for  $24.45 
and  costs.  Including  an  attorney's  fee  of  $15, 
and  declaring  said  Judgment  a  lien  on  the 
land  of  said  Mary  L.  Bare;  that  In  the  same 
decree  there  is  a  personal  Judgment  against 
C.  E.  Lynch,  as  administrator  of  Mary  L. 
Bare,  in  favor  of  James  Mann,  for  $167.13, 
another  In  favor  of  J.  N.  Alderson  for  $31.12, 
and  another  In  favor  of  George  W.  Graves 
for  $180;  that  on  the  18th  day  of  Septem- 
l)er,  1899,  another  decree  was  entered  in 
substance  the  same  as  that  entered  on  the 
16th  day  of  May,  1899;  that  both  decrees 
declared  the  aforesaid  Judgments  to  be  liens 
upon  the  real  estate  of  Mary  L.  Bare,  and 
provided  that,  unless  they  were  paid  by  her 
personal  representative,  her  land  should  be 
sold,  and  appointed  J.  H.  Miller  and  J.  J. 
Swope  special  commissioners  to  make  sale 
thereof  in  pursuance  of  said  decree;  that  said 
commissioners  did  undertake  to  sell  the  said 
real  estate  at  public  auction  to  W.  \r.  Bare, 
but  at  the  last  term  of  the  court  a  decree 
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was  entered  setting  aside  tbat  sale  and  di- 
recting another;  and  that  petitioner  Is  advis- 
ed tbat  tbe  court  bad  no  Jijrisdlctlon  to  enter 
the  personal  decree  as  aforesaid.  Petitioner 
then  prays  that  tbe  said  decrees  may  be 
reversed  for  the  reasons  set  forth  In  her  peti- 
tion, and  for  greneral  relief. 

The  petition  of  said  E.  Chase  Bare,  ad- 
ministrator of  3.  Orr  Nlckell,  alleges  tbat  bis 
Intestate  was,  in  bis  lifetime,  a  creditor  of 
W.  W.  Bare,  and  to  secure  him  the  said  W. 
W.  Bare,  on  the  3d  day  of  October,  1894, 
made  a  deed,  by  which  be  conveyed  to  said 
J.  Orr  Nlckell  all  his  interest  in  the  real  es- 
tate of  his  deceased  wife,  being  a  life  estate 
as  tenant  by  tbe  curtesy  in  a  certain  bouse 
and  lot  in  the  town  of  Alderson  of  which 
said  Mary  L.  Bare  was  seised  and  possessed 
at  tbe  time  of  her  death;  that,  while  the  said 
deed  is  an  absolute  deed  of  tbe  life  estate 
of  the  said  W.  W.  Bare,  It  was  in  fact  only 
intended  as  a  mortgage  to  secure  tbe  said 
J.  Orr  Nlckell  an  amount  due,  and  any  fur- 
ther advancements  which  it  was  expected 
and  agreed  would  be  made  by  the  said  J. 
Orr  Nlckell  to  the  said  W.  W.  Bare,  and  was 
so  treated  by  the  said  J.  Orr  Nlckell,  who 
did  not  reduce  the  said  property  into  posses- 
sion, but  always  claimed  bis  right  to  so  do 
when  It  should  become  necessary;  tbat  since 
his  qualification  as  administrator  of  the  said 
J.  Orr  Nlckell  he  has  learned  that  the  said 
life  estate  Is  advertised  for  sale  by  virtue 
of  a  decree  entered  in  the  cause  pending  In 
which  W.  3.  Brightwell  is  plaintiff  and  tbe 
said  W.  W.  Bare  and  others  are  defendants, 
which  was  commenced  In  the  lifetime  of  said 
M.  li.  Bare:  that  tbe  said  J.  Orr  Nlckell  was 
never  made  a  party  to  the  said  suit,  and  had 
no  actual  notice  of  It  at  tbe  execution  of  tbe 
said  conveyance,  and  that  there  were  no 
judgments,  decrees,  or  lis  pendens  docketed 
in  the  clerk's  office  of  tbe  county  court  of 
Monroe,  wherein  the  said  property  is  located, 
and  tbat  tbe  said  J.  Orr  Nlckell  was  a  pur- 
chaser for  value  of  the  said  life  estate,  with- 
out notice,  actual  or  constructive,  of  tbe  said 
proceedings,  which  are  In  no  way  binding  up- 
on him  or  bis  estate;  tbat  the  proceedings, 
orders,  and  decrees  entered  in  the  said  suit 
are  inoperative,  and  of  no  binding  force  up- 
on him  In  his  lifetime  or  upon  bis  estate. 
Petitioner  prays  that  the  said  deed  may  be 
treated  as  a  mortgage  for  tbe  benefit  of 
the  estate  of  the  said  3.  Orr  Nlckell,  and 
tbat  all  orders  and  decrees  entered  In  tbe  suit 
may  be  declared  Inoperative,  and  of  no  bind- 
ing force  upon  him  or  his  estate,  and  that 
tbe  said  life  estate  of  tbe  said  W.  W.  Bare 
may  be  subjected  to  tbe  payment  of  tbe  in- 
debtedness of  the  said  W.  W.  Bare  to  tbe 
said  J.  Orr  Nlckell  in  preference  to  tbe  debts 
set  up  or  attempted  to  be  set  up  and  enforced 
against  the  said  W.  W.  Bare  In  tbe  said  pro- 
ceedings. Petitioner  also  alleges  that  the 
said  J.  Orr  Nlckell  has  died  since  the  last 
term  of  this  court,  and  that  petitioner  has 
but  recently  qualified  upon  his  estate.    He  is 


therefore  unable  to  file  with  bis  petition  a 
statement  of  tbe  said  indebtedness,  but  he  is 
sure  that  tbe  amount  due  from  tbe  said  W. 
W.  Bare  to  his  intestate  is  more  than  the 
value  of  the  said  life  estate.  Be  prays, 
therefore,  that,  before  any  further  orders  or 
decrees  affecting  the  said  life  estate  are 
made,  be  may  have  an  opportunity  to  have 
a  settlement  with  the  said  W.  W.  Bare  of 
tbe  accounts  which  have  been  running  be- 
tween him  and  the  said  J.  Orr  Nlckell  for 
a  long  time,  and  tbat  he  may  have  a  decree 
for  the  said  life  estate  in  conformity  with 
this  petition.  He  also  asks  such  other  and 
general  relief  as  tbe  court  may  see  fit  to 
grant 

It  is  contended  by  appellee  that  the  ap- 
peal was  Improvldently  awarded,  and  should 
be  dismissed.  Neither  of  said  petitions 
makes  any  person  a  party  thereto,  and  nei- 
ther of  tbem  prays  any  process  thereon.  No 
party  to  either  of  said  suits,  except  the  ap- 
pellant, appeared  to  said  petitions,  or  to  ei- 
ther of  tbem.  Tbe  said  petitions  are  de- 
fective and  insufficient  Shinn  v.  Board  of 
Education,  30  W.  Va.  499,  20  S.  E.  604;  Sturm 
V.  McGuffin,  48  W.  Va.  895,  37  S.  E.  561. 
Said  J.  Orr  Nlckell  was  not  a  party  to  either 
of  said  causes,  and,  so  far  as  tbe  record 
shows,  no  mention  of  him  or  of  bis  alleged 
Interest  In  the  subject-matter  of  the  suits 
was  made  in  any  of  the  pleadings  therein. 
"It  is  well  settled  that  to  entitle  a  party  to 
obtain  and  prosecute  a  writ  of  error  or  ap- 
peal in  this  court,  he  must  not  only  be  a 
party  to  tbe  controversy,  but  tbe  record  must 
affirmatively  show  tbat  be  has  been  preju- 
diced by  the  order.  Judgment  or  decree  from 
which  the  writ  of  error  or  appeal  is  taken." 
Miller  V.  Rose,  21  W.  Va.  291,  and  cases 
cited;  Williamson  v.  Hays,  25  W.  Va.  «)9- 
613.  In  Reed  v.  Nixon.  36  W.  Va.  685,  15 
S.  E.  417,  the  court  says:  "At  all  events, 
It  is  a  well-established  principle  that  an  ap- 
pellant must  show  by  the  record  not  only 
that  there  is  error  in  tbe  Judgment  of  the 
circuit  court  but  tbat  be  himself  has  been 
thereby  injured."  In  Stout  v.  PhilUppI  M. 
&  U.  Co.,  41  W.  Va.  339,  23  S.  E.  571,  56 
Am.  St  Rep.  843,  it  Is  held:  "One  not  a 
formal  party  cannot  appeal,  though  affected 
as  a  pendente  lite  purchaser."  The  decree 
In  favor  of  appellee,  Brlgbtwell,  Is  for  $24.- 
45  and  costs,  and,  being  simply  a  pecuniary 
decree  for  less  in  amount  than  $100,  ex- 
clusive of  costs,  the  appeal  as  to  bim  should 
not  have  been  allowed  to  either  of  tbe  ap- 
pellants. McClaugberty  v.  Morgan,  86  W. 
Va.  191,  14  S.  B.  992;  Faulconer  v.  Stinson. 
44  W.  Va.  546,  29  S.  E.  1011.  Neither  tbe 
estate  of  said  J.  Orr  Nlckell  nor  his  personal 
representative  is  bound  by  any  of  the  decrees 
in  said  chancery  cause.  Therefore,  admit- 
ting to  be  true  the  allegations  of  tbe  petition 
of  said  administrator,  bis  remedy,  if  any,  is 
by  original  bill. 

The  said  several  decrees  complained  of  are 
decrees  on  a  bill  taken  for  confessed  as  to 
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uld  Stella  Brast  Sbe  was  not  entitled  to. 
ber  appeal  until  sbe  bad  made  her  motion, 
after  reasonable  notice  to  the  opposite  party, 
bis  agent  or  attorney  In  fact  or  at  law  In  tbe 
court  below,  or  to  the  Judge  thereof,  to  have 
said  decrees  reversed,  and  said  motion  bad 
been  overruled  In  whole  or  In  part  Code 
1899,  c.  134,  {  6.  She  made  no  such  motion. 
Her  petition  cannot  be  treated  as  such  no- 
tice as  to  any  of  the  parties  except  Bright- 
well,  because  the  same  was  not  served  upon 
nor  appeared  to  by  any  opposite,  party  oiJier 
than  Brightwell. 

The  circuit  court  did  not  err  In  rejecting 
said  petitions.  For  the  reasons  stated,  the 
appeal  was  improvldently  allowed,  and  must 
be  dismissed. 


(»  W.  Va.  79) 

STBVBNS  ▼.  FRIEDMAN. 
(Sapreme  Court  of  Appeals  of  West  Vlrglnta. 
April  4,  1903.) 
PLBADING— TRIAL  BY  JDHY. 
1.  It  is  a  settled  rule  of  tbe  common  law, 
strictly  adhered  to  by  this  court,  that  before 
a  trial  can  be  had  by  a  jury,  in  a  common-law 
Bait,  on  issue  joined,  the  defendant  must  put  in 
or  file  his  plea,  and  the  record  must  show  this 
fact,  and  the  character  of  the  plea  on  which  the 
issue  is  joined. 
(Syllabus  by  the  Conrt.) 

Appeal  from  Circnit  Conrt,  Kanawba  Conn- 
tr;  F.  A.  Guthrie,  Judge. 

Action  by  Cora  B.  Stevens  against  Jacob 
Friedman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error. '  Reversed. 

J.  H.  Nash  and  Unn  &  Byrne,  for  plaintiff 
In  error.  J.  C.  Thomas  and  J.  W.  Kennedy, 
for  defendant  In  error. 

DENT,  J.  Jacob  Friedman,  defendant, 
complains  of  a  judgment  against  blm  in  favor 
of  Cora  Stevens,  plaintiff,  rendered  by  the 
circnit  court  of  Kanawha  county  on  the  ver- 
dict of  a  Jury,  for  the  sum  of  $500,  in  an 
action  of  trespass.  The  case  Is,  in  short, 
this:  The  plaintiff  went  to  tbe  defendant's 
store,  and,  by  pretending  she  wanted  to  take 
It,  got  possession  of  a  hat  which  she  did  not 
want,  and  on  which  she  had  previously  paid 
GO  cents,  for  the  purpose  of  compelling  the 
defendant  to  repay  her  the  50  cents.  He, 
thinking  she  was  going  to  carry  away  tbe 
hat  without  paying  for  it,  rushed  at  her 
and  seized  tbe  hat,  taking  It  from  her,  and 
pushing  ber  towards  the  door.  She,  claiming 
that  she  was  greatly  wounded  in  her  feel- 
ings and  hurt  in  ber  side,  brought  this  suit, 
which  resulted  In  the  Judgment  aforemen- 
tioned. 

The  first  error  assigned  Is  that  no  pleas 
were  entered,  or  Issue  Joined  thereon.  The 
record  falls  to  show  that  the  defendant 
pleaded  in  any  manner  to  tbe  declaration,  but 
contains  this  order,  to  wit:  "This  day  came 
the  defendant,  by  bis  attorneys,  and  there- 
upon the  defendant  demurred  to  the  declara- 
tion,  which  demurrer  the  plaintiff  Joined, 


which  demurrer,  being  argued  by  counsel  and 
considered  by  the  court.  Is  overruled,  and 
issue  is  thereon  Joined."  If  tbe  defendant 
put  In  a  plea,  the  record  fails  to  show  it, 
and  the  character  of  the  verdict  found  by 
tbe  Jury  would  appear  to  indicate  that  no 
plea  was  before  them,  but  that  they  were 
simply  executing  a  writ  of  inquiry  on  con- 
fession of  guilt  of  the  grievous  charges  al- 
leged in  the  declaration.  Even  in  such  case 
It  would  lie  hard  to  say.  If  it  were  necessary, 
that  such  verdict  was  Justified  by  the  evi- 
dence, but  In  such  case  the  record  should 
show  that  it  was  a  Judgment  by  nil  dlcit  or 
default.  On  the  contrary,  it  tends  to  show 
some  kind  of  appearance,  and  the  jury  was 
sworn  to  try  the  Issue  Joined.  -  What,  Is  left  to 
mere  matter  of  conjecture.  This  case  Is  clear- 
1.V  governed  by  the  case  of  Ruffner  v.  Hill,  21 
W.  Va.  152.  Judge  Green,  In  that  case,  on 
page  159,  fully  answers  tbe  argument  here 
made  In  favor  of  the  contention  of  the  plain- 
tiff in  words  as  follows,  to  wit:  "It  is  said 
tbe  only  issue  which  could  be  made  up  Is  tbe 
one  actually  tried,  and  it  would  be  too  tech- 
nical to  reverse  because  the  formality  of  en- 
tering the  plea  of  not  guilty  was  omitted. 
But  these  cases  abundantly  show  that  the 
court  has  not  reversed  judgments  entered  up- 
on such  verdicts  because  there  was  any  doubt 
as  to  tbe  real  Issue  which  the  jury  tried, 
nor  because  the  defendant  might  have  made 
up  some  other  Issue  If  he  had  pleaded.  Tbe 
reason  for  these  decisions  is  entirely  differ- 
ent from  what  this  argument  presumes.  The 
real  ground  on  which  these  decisibns  rest  Is 
that  by  the  common  law  tbe  court  has  no 
right  to  make  np  the  issue  and  impanel  a 
jury  to  try  It,  but  tbe  parties,  by  their  plead- 
ings, must  first  come  to  an  issue,  and  then 
It  la  tried  by  a  Jury.  When,  therefore,  tbe 
record  shows  that  the  parties,  by  their  plead- 
ings, have  not  come  to  an  issue,  but  never- 
theless the  record  shows  that  the  issue  was 
tried,  this  Issue  must  either  have  been  Ille- 
gally made  by  the  court,  or,  by  a  blunder. 
It  must  have  been  assumed  to  have  been 
made  by  the  parties,  when  In  fact  it  was  not 
In  some  of  the  eases  we  have  cited,  the 
record  showed  distinctly  what  was  the  exact 
issue  tried  by  the  jury,  and  also  that  the 
verdict  was  distinctly  responsive  to  such 
issue,  and  that  it  was  tbe  only  Issue  the 
parties  in  the  particular  case  could  have 
made,  had  they  by  the  pleadings  made  any 
issue.  Yet  the  judgments  were  reversed  be- 
cause no  issue,  so  far  as  the  record  showed, 
had  been  formed.  It  has  thus  been  held  as 
absolutely  necessary  in  every  case  that  an 
Issue  shall  be  made  up  by  the  pleadings  be- 
fore a  Jury  can  be  impaneled  to  try  tbe  case." 
According  to  this  holding,  the  record  must 
show  that  the  defendant  put  in  a  plea,  either 
In  writing  or  by  word  of  mouth,  and  what 
such  plea  was,  before  Issue  thereon  can  be 
made  up  and  joined.  This  was  not  done  In 
this  case.  If  the  defendant  put  in  any  plea, 
the  record  does  not  show  it,  and  the  presump 
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tloa  is  that  there  was  none,  and  tbe  jury 
took  none  Into  consideration.  All  of  which 
appears  to  have  been  matter  of  Inadvertence, 
bearing  beavUy  on  tbe  defendant  In  the 
light  of  this  holding,  It  becomes  unnecessary 
to  consider  the  other  assignments  of  error, 
as  the  circuit  court  on  rehearing  may  cor- 
rect all  such  errors.  If  any. 

The  Judgment  is  reversed,  the  verdict  of 
the  Jury  set  aside,  and  tbe  case  Is  remanded, 
with  leave  to  the  defendant  to  file  such  plea 
as  he  may  be  advised  is  necessary,  and,  on 
issue  being  Joined  thereon,  that  a  trial  there- 
of may  be  had  as  the  parties  may  elect. 


(S2  W.  Va.  «14) 

ECHOLS  T.  TBACEWEIX  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  28,  1903.) 

APPBAL— REVERSAL— DKCRBB  ON  BILL  AND 
ANSWER. 

1.  A  decree  reversed  for  the  reason  that  the 
circuit  court,  in  its  final  determination,  iiiad- 
vertently  overlooked  the  fact  that  the  answer, 
when  filed,  had  been  replied  to  generally.  Arm- 
strong V.  Town  of  Grafton,  23  W.  Va.  60. 

(Syllabus  by  the  Court) 

Appeal  from  Chrcuit  Court,  Wood  Comity: 
Ij.  N.  Tavenner,  Judge. 

BUI  by  Sallle  P.  Echols  against  W.  S. 
Tracewell  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

Merrick  &  Smith,  for  appellant  V.  B. 
Archer  and  Wm.  Beard,  for  appellees. 

DENT,  3.  Sallle  P.  Echols  appeals  from  a 
decree  of  the  circuit  court  of  Wood  county 
dismissing  her  bill  filed  against  W.  S.  Trace- 
well,  seeking  tq  cancel  a  tax  deed  executed 
to  him  by  the  clerk  of  the  county  court  of 
said  county,  and  for  other  relief.  The  plain- 
tiff alleges  in  her  bill,  in  substance,  that  she 
Is  the  owner  in  fee  of  a  certain  lot  of  land, 
situated  near  the  Little  Kanawha  river,  op- 
posite the  city  of  Parkersburg,  In  said  coun- 
ty, which  was  conveyed  to  her  on  the  30tb 
day  of  October,  1899,  by  J.  N.  Robinson,  and 
that  the  defendant  had  obtained  from  B.  F. 
Stewart,  clerk  of  the  coanty  court  of  said 
county,  a  tax  deed  for  such  lot  of  land, 
bearing  date  the  19tb  day  of  February,  1901; 
reciting  tberein  a  sale  by  0.  A.  Wade,  sher- 
iff of  such  county.  In  the  month  of  February, 
1900,  for  $1.45  taxes  delinquent,  and  charged 
thereon  In  the  name  of  J.  N.  Robinson,  in 
the  year  1897.  Plaintiff  further  alleges  that 
no  such  assessment  of  taxes  was  made,  no 
sach  delinquency  occurred,  and  no  such  sale 
was  ever  made,  but  that  such  tax  deed  la 
wholly  Illegal,  null,  and  void.  The  defend- 
ant flies  his  answer,  in  which  be  admits  that 
there  was  no  assessment  delinquency,  or 
sale  In  the  name  of  J.  N.  Robinson,  but,  by 
way  of  avoidance  of  plalntifTs  charges,  al- 
leges that,  by  mistake  of  tbe  clerk,  such 
lot  of  land  was  placed  on  tbe  tax  books  in 
the  year  1807  in  the  name  of  J.  B.  instead 


of  J.  N.  Robinson,  and  was  retnmed  de- 
linquent, and  the  sale  was  made  in  the  name 
of  J.  R.  Robinson,  and  that  in  making  the 
deed  the  name  was  corrected.  He  flies  with 
his  answer  a  copy  of  the  land  book,  showing 
a  tract  or  lot  of  land  assessed  in  the  name 
of  3.  R.  Robinson  for  tbe  year  1897,  described 
as  a  "lot  Spencer  Est,  Con.  by  B.  F.  Stewart, 
C.  W.  C.  C."  To  this  answer  the  plaintiff 
replied  generally.  No  proof  was  taken  by 
the  defendant  Tbe  circuit  court  in  deciding 
tbe  case,  as  shown  by  its  flnal  decree,  over- 
looked the  fact  that  a  general  replication  had 
been  entered  on  the  27th  day  of  November, 

1901,  and  proceeded  on  the  23d  of  August, 

1902,  to  decide  tbe  case  on  bill  and  answer, 
without  regard  to  the  general  replication. 
The  case,  as  made  out  by  bill  and  answer, 
is  entirely  different  from  that  appearing  on 
bill  and  answer  with  general  replication 
thereto.  On  bill  and  answer  the  new  matter 
set  up  by  defendant  In  avoidance  of  plaJn- 
tiff's  claim  Is  taken  as. true,  and  no  proof 
thereof  is  required.  But  on  bill  and  answer 
with  general  replication,  anch  new  matter 
must  be  sustained  by  proof  or  wholly  disre- 
garded on  the  bearing.  This  case,  as  it  now 
stands,  is  controlled  by  the  case  of  Arm- 
strong V.  Town  of  Grafton,  23  W.  Va.  60, 
wherein  it  is  held:  "If  by  inadvertence  the 
circuit  court  decides  a  cause  upon  the  bill 
and  answer,  when  the  record  shows  that  the 
answer  had  been  replied  to  generally,  and 
the  case  made  by  the  bill,  answer,  and  gen- 
eral replication,  this  court  will  reverse  the 
decree  so  entered  on  the  bill  and  answer. 
It  will,  however,  enter  no  decree  in  the  cause 
made  by  the  bill,  answer,  and  general  repli- 
cation, as  such  cause  has  never  l>een  before 
tbe  circuit  court  for  consideration,  and  has 
never  been  acted  upon  by  it  This  court 
will  simply  remand  the  case  to  the  dronlt 
court,  to  be  proceeded  with  as  if  no  decree 
had  been  entered  in  the  case." 

The  decree  is  reversed,  with  costs  to  the 
appellant  and  the  cause  Is  remanded. 


Oa  W.  Va.  67» 
HUTTON  T.  HOLT,  Judge,  et  aL 

(Supreme  Court  of  Appeals  of  West  Vfarglnia. 
Dec.  20,  1902.) 
MANDAMUS  TO  JUDOB. 

1.  TTnless  the  petitioner  phows  a  clear  legal 
right  to  have  the  thing  done  of  which  he  com- 
plains, mandamus  will  be  denied. 

2.  Ttie  syllabus  in  the  case  of  Phares  v.  Holt 
or  Marstiller  v.  Ward  (decided  at  this  term) 
43  S.  B.  178,  approved. 

(Syllabus  by  the  Court) 

Application  by  Alfred  Hutton  for  writ  of 
mandamus  to  John  Homer  Holt,  Judge,  and 
others.    Writ  denied. 

W.  B.  Maxwell,  for  petitioner.  O.  W. 
Dailey,  for  respondents. 

DENT,  P.  Alfred  Hutton  asks  tbe  court 
for  a   writ  of  mandamus  to   compel   Hon. 
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Jobn  H.  Holt,  Judge  of  the  drcnit  court  of 
Randolph  county,  to  enter  up  a  judgment  la 
petitioner's  favor  against  Elihu  Huttoa  In  a 
certain  action  at  law  In  such  court  pending, 
wbereln  petitioner  was  plalntlS  and  Eilhu 
Hutton  defendant.  Petitioner  brought  suit 
against  the  defendant  on  the  22d  day  of  Au- 
gust, 1901.  Summons  was  served  and  office 
Judgment  entered  at  rules,  and  the  case  was 
placed  on  the  trial  docket  for  the  October 
term,  1901.  Petitioner  filed  with  his  declara- 
tion an  affidavit  as  to  the  amount  he  was  en- 
titled to  recover.  No  action  was  taken  at 
that  term,  nor  at  the  succeeding  January 
term,  but  at  the  May  term  the  petitioner 
moved  the  court  to  enter  up  Judgment.  The 
defendant  resisted  the  motion,  asked  that  the 
office  Judgment  be  set  aside,  and  he  be  per- 
mitted to  plead.  The  court  overruled  peti- 
tioner's motion,  set  aside  the  office  Judgment, 
and  permitted  the  defendant  to  file  a  plea. 
The  petitioner  then  applied  for  this  writ, 
claiming  that  the  court  was  acting  without 
authority  in  setting  aside  the  office  Judgment, 
as  It  had  become  final.  This  is  the  same 
question  presented  in  the  case  of  Phares  v. 
Holt,  Judge,  or  MarstiUer  v.  Ward  (decided 
at  this  term)  43  8.  E.  178.  The  law  Is  fully 
settled  In  that  case,  and  it  Is  useless  to  re- 
peat it  here. 

The  affidavit  filed  by  the  petition  to  obtain 
Judgment  Is  fatally  defective,  in  that  It  falls 
to  conform  with  the  statute  In  alleging  that 
the  debt  is  not  only  due,  but  is  unpaid.  The 
court  was  not  bound,  therefore,  to  enter  up 
Judgment  until  a  proper  affidavit  was  filed, 
nor  is  the  petitioner  entitled  to  a  mandamus 
to  compel  him  to  do  so.  A  clear  legal  right 
to  have  the  thing  done  most  be  shown  be- 
fore a  mandamus  will  be  awarded  to  compel 
the  doing  thereof. 

For  this  reason  the  mandamas  is  refused, 
and  the  petition  dismissed. 


(52  W.  Va.  537) 

BRWIN  T.  HEDRICK. 

(Snprem*  Ckinrt  of  Appeals  of  West  Virginia. 
March  28,  1903.) 

DEED— UNDUB  INFLUENCE!— SETTINQ  ASIDE. 
1.  To  set  aside  a  deed  for  undue  Influence,  it 
mast  be  ehown  to  the  satisfaction  of  the  court 
that  the  grantor,  at  the  time  of  the  execution 
of  the  deed,  bad  no  free  will,  but  stood  in 
vincniis;  or  it  mast  appear  that  the  undue  in- 
floence  wag  such  as  to  destroy  free  agency,  and 
substitute  the  will  of  another  for  that  of  the 
persou  nominally  acting.  Dcla plain  v.  Grubb, 
30  S.  E.  201,  44  W.  Va.  612,  67  Am.  St.  Rep. 
788.  Held,  in  this  case  there  is  no  such  proof. 
(SyUabns  by  the  Court.) 

Appeal  from  Circuit  Court,  Greenbrier 
<3omity;  J.  M.  McWhorter,  Judge. 

Bill  by  Rebecca  R.  Erwln  against  W.  A. 
Hedrick.  Decree  for  defendant,  and  plaintiff 
appeals.    Reversed. 

J.  W.  Arbuckle,  for  appellant.  Preston  & 
Wallace  and  Slmms,  Bnslow  &  Alderson,  for 
Ippellea. 


MILLER,  T.  In  the  above-entitled  cause 
the  circuit  court  of  Greenbrier  county  entered 
two  decrees— one  on  the  8tb  day  of  Decem- 
ber, 1900,  and  the  other  on  the  6th  day  of 
May,  1901.  From  said  decrees  the  plaintiff 
was  allowed  an  appeal  to  this  court.  The 
general  object  of  the  suit  Is  to  have  canceled 
and  set  aside  a  deed  executed  by  the  plalu- 
tifl",  Rebecca  R.  Hedrick,  now  Erwln,  to  the 
defendant,  William  A.  Hedrick,  bearing  date 
on  the  15th  day  of  August,  1894;  and  also 
an  agreement  of  said  Hedrick  with  said  Er- 
wln, bearing  the  same  date;  the  deed  and 
agreement,  as  claimed  by  appellant,  consti- 
tuting but  one  contract. 

The  bill  alleges  that  the  plaintiff  was  an 
unmarried  woman,  inexperienced  In  business, 
and  was  Induced,  by  misrepresentations  and 
undue  influence  of  defendant,  to  execute  said' 
deed— which,  at  the  time,  she  did  not  under- 
stand—and  to  accept  *the  said  agreement;  that 
the  contract  Is  unjust  and  Inequitable;  that 
the  consideration  for  the  contract  is  inade- 
quate and  voluntary;  and  that  the  plaintiff 
intended  to  make  a  will,  or  a  paper  having 
the  force  and  effect  of  a  will.  Instead  of  the 
said  deed;  and  prays  that  the  deed  and  agree- 
ment may  be  canceled  and  set  aside.  ,  The 
defendant  answered,  denying  all  of  the  mate- 
rial allegations  of  the  bill;  and  upon  general 
replication  being  filed  a  mass  of  testimony 
was  taken  and  put  Into  the  record.  Upon 
final  hearing  the  circuit  court,  by  Its  first- 
mentioned  decree,  refused  to  cancel  said  deed 
and  agreement,  but  did  decree  the  specific 
performance  by  said  Hedrick  of  said  agree- 
ment witb  a  certain  interlineation  therein, 
hereinafter  referred  to;  and  In  its  said  second 
decree  adjudged  that  the  defendant  was  and 
is  entitled  to  the  possession  of  the  old  man- 
sion house  and  Its  appurtenances  on  the 
farm  In  controversy. 

The  material  facts  in  the  record  may  be 
summarized  as  follows:  The  maiden  name 
of  the  plaintiff  was  Hedrick.  Her  father, 
Abram  Hedrick,  who  died  on  the  2d  day  of 
March,  1894,  by  deed,  in  which  his  wife,  Sa- 
rah Hedrick,  did  not  Join,  several  years  be- 
fore bis  death  conveyed  to  the  plaintiff,  then 
about  S3  years  of  age,  and  unmarried,  a  tract 
of  land  situate  in  Greenbrier  county,  contain- 
ing 195%  acres,  with  considerable  personal 
property;  that  plaintiff,  soon  after  her  fa- 
ther's death,  took  possession  of  the  land  and 
other  property;  that  said  Sarah  Hedrick  had 
dower  In  the  land,  and  lived  thereon  with 
plaintiff,  until  her  death  in  April,  1896;  that 
D.  0.  Hedrick,  a  brother  of  plaintiff,  was  a 
tenant  of  plaintiff  on  said  land;  and  Fred 
Hedrick,  another  brother,  was  next  her  tenant 
until  1891,  but  afterwards  he  left  the  land, 
and  in  1890  went  West  In  1893  the  defend- 
ant, W.  A.  Hedrick,  a  cousin  of  plaintiff,  then 
about  24  years  old,  leased  the  farm  from 
plaintiff  until  1895.  Previous  to  that  time 
defendant  had  attended  a  business  college  at 
Staunton,  Va.,  and  bad  graduated  therefrom, 
and  afterwards,  and  before  renting  the  land, 
had  done  some  work  for  Fred  Hedrick  on  tb* 
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land  and  on  a  sawmill.  By  the  terms  of  tbe 
lease  plaintiff  was  to  furnish  everything, 
board  defendant  and  his  hands,  and  was  to 
receive  as  rent  one-half  of  the  crops  raised, 
and  was  also  to  give  defendant  one-half  of 
the  Increase  of  tbe  live  stock.  During  this 
tenancy  defendant  had  some  business  posi- 
tions offered  to  him,  which  he  had  been  con- 
sidering, and  bad  taken  some  steps  toward 
the  acceptance  of  one  of  them  at  the  expira- 
tion of  his  lease;  but  plaintiff,  to  Induce  de- 
fendant  to  stay  on  the  land,  offered  to  give 
him  the  farm  In  consideration  that  he  would 
pay  certain  sums  of  money  for  her  and  re- 
main.  Plaintiff  also  wrote  a  will,  purporting 
to  give  the  farm  to  defendant,  and  handed 
It  to  defendant  for  examination  and  consid- 
eration. Afterwards,  on  the  15tb  day  of  Au- 
gust, 1894,  defendant  went  to  Lewiaburg,  and 
consulted  John  A.  Preston,  Esq.,  an  attorney 
at  law,  concerning  this  matter,  and  was  ad- 
vised by  Preston  that.  Inasmuch  as  be  pro- 
posed to  build  upon  tbe  land,  and  otherwise 
improve  the  same.  If  the  offer  of  plaintiff 
should  be  accepted  by  him,  It  would  be  bet- 
ter for  him  to  have  a  deed  and  an  agreement 
containing  the  contract  of  the  parties.  There- 
upon the  said  deed  and  agreement  were  pre- 
pared by  Preston,  as  appeared  to  him  proper 
In  such  case,  and  as  they  now  appear  In  the 
record,  except  the  signatures  of  the  parties 
thereto  and  of  the  officer  who  certified  the 
acknowledgments  thereof,  and  the  interlinea- 
tion in  the  agreement  hereinafter  discussed. 
The  said  deed,  agreement,  and  will  were  then 
taken  back  by  defendant,  and  delivered  to 
the  plaintiff,  who  read  tbe  deed  and  agree- 
ment as  prepared,  and  stated  that  she  liked 
their  form  better  than  the  paper  which  she 
bad  written.  Plaintiff  kept  tbe  deed  and 
agreement  In  her  possession  until  the  26th 
day  of  October  following.  On  that  day,  plain- 
tiff having  previously  arranged  the  time,  tbe 
defendant  went  with  her,  at  her  request, 
to  Levi  Claypool,  a  notary  public,  and  then 
and  there  plaintiff  signed  and  acknowledged 
the  said  deed  as  prepared,  and  delivered  it 
to  defendant  In  the  presence  of  the  two  wit- 
nesses who  attested  the  same  by  subscribing 
their  names  to  the  "Memo."  annexed  thereto, 
at  her  request.  The  agreement  was  at  the 
same  time  signed  and  acknowledged  by  the 
defendant,  and  delivered  to  the  plaintiff. 
Whether  the  agreement  was  Interlined  be- 
fore Its  execution  or  after  It  was  executed 
and  delivered  to  the  plaintiff  is  a  controvert- 
ed question  in  this  suit  It  further  appears 
that  plaintiff  stated  at  the  time  of  the  exe- 
cution of  the  deed  that  she  had  not  been  per- 
suaded or  influenced  to  do  the  act,  but  that 
she  had  acted  of  her  own  free  will  and  ac- 
cord; at  other  times,  that  she  knew  what 
she  bad  done;  that  she  was  satisfied  there- 
with; that  she  did  not  intend  that  any  of  her 
property  should  go  to  her  relatives,  and  that 
she  meant  that  her  property  should  remain 
)ust  as  the  deed  provided;  and  on  other  oc- 
casions she  declared  that  she  understood  tbe 
octect  of  a  recorded  deed,  but  not  of  au  un- 


recorded deed.  It  seems  that  this  deed  was 
not  to  be  recorded  until  after  the  death  of 
plaintiff's  mother.  Plaintiff  says  it  was  not 
to  be  recorded  until  after  her  death.  For 
the  reason  that  the  deed  was  not  to  be  re- 
corded until  some  future  time,  Preston  ad- 
vised defendant  that  witnesses  to  the  execu- 
tion and  delivery  of  the  deed  might  save  the 
parties  trouble  about  the  matter  thereafter. 
In  not  wanting  the  deed  put  to  record  by  de- 
fendant the  plaintiff  seemed  to  be  influenced 
by  a  desire  to  avoid  annoyance  and  criticism 
from  her  mother  and  oUier  relatives,  who 
had  busied  themselves  about  the  transaction, 
and  were  dissatisfied  therevrith.  Defendant, 
after  obtaining  the  deed,  which  was  not  re- 
corded until  June  21,  1899,  worked  upon  and 
improved  the  land  as  his  own,  without  ob- 
jection from  plaintiff;  and  was  assisted  by 
her  to  some  extent  in  tbe  erection  and  com- 
pletion of  some  buildings  thereon,  wblcb  cost 
$800  or  $900.  In  the  meantime  tbe  defendant 
was  married,  and,  with  bis  wife,  continued 
to  live  on  the  farm. 

On  tbe  SOtb  day  of  August,  1899,  plaintiff 
was  married  to  Robert  P.  Brwin,  and  after- 
wards, In  1900,  with  her  husband,  went  to 
the  state  of  Missouri  to  reside.  Shortly  be- 
fore her  marriage,  and  doubtless  In  contem- 
plation of  tbe  same,  she  commenced  this  suit 
The  deed  and  agreement,  with  tbe  Interlinea- 
tion therein,  are  in  substance  and  effect  as 
follows:  "This  deed,  made  and  entered  Into 
this  15th  day  of  August,  1891,  between  Re- 
becca R.  Hedrlck  of  the  first  part  and  Wil- 
liam A.  Hedrlck  of  the  second  part,  both  of 
Greenbrier  county,  West  Virginia,'  wltness- 
eth:  That  tbe  said  party  of  the  first  part, 
for  and  in  consideration  of  said  party  of  the 
second  part  providing  said  party  of  the  first 
part  with  a  good  and  comfortable  support 
and  home  on  the  tract  of  land  hereinafter 
mentioned  and  described  and  in  the  house 
where  said  party  of  tbe  first  part  now  re- 
sides, with  all  the  attention  necessary  to 
make  the  said  party  of  the  first  part  com- 
fortable for  and  during  tbe  lifetime  of  the 
said  party  of  the  first  part,  and  In  further 
consideration  of  the  said  party  of  the  second 
part  paying  to  William  A.  Hedrlck  the  sum 
of  five  htmdred  dollars,  to  Mary  A.  Fry,  wife 
of  Jacob  Pry,  the  sum  of  $380.00,  and  to 
Daniel  G.  Hedrlck  one  hundred  and  seventy- 
five  dollars,  said  sums  to  be  paid  as  aforesaid 
to  be  paid  as  soon  after  the  death  of  said 
party  of  the  first  part  as  said  party  of  the 
second  part  can  make  them  conveniently, 
said  sums  so  to  be  paid  as  aforesaid  not  to 
draw  Interest  until '  the  death  of  said  party 
of  the  first  part,  has  given,  granted,  bargain- 
ed, and  sold  and  by  these  presents  does  sell 
and  convey,  witb  general  warranty  of  title, 
unto  the  said  party  of  the  second  part,  his 
heirs  and  assigns  forever,  that  certain  tract 
or  parcel  of  land  situate,  lying,  and  being  in 
Fort  Spring  District  Greenbrier  county.  West 
Yhrginla,  on  Greenbrier  river,  Joining  the 
lands  of  John  Lewis,  Harvey  Coffman,  and 
Price  Coggman,  being  tbe  same  tract  of  land 
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deeded  to  said  party  of  the  first  part  by  ber 
father,  Abram  Hedrick,  now  deceased,  and 
being  the  same  tract  of  land  upon  whlcb  she 
now  resides,  containing  195%  acres,  more  or 
less:  to  have  and  to  bold  the  land  hereby 
conveyed  unto  said  party  of  the  second  part, 
bis  heirs  and  assigns,  forever.  It  is  express- 
ly understood  that  a  lien  is  hereby  retained 
on  the  land  hereby  conveyed  for  the  support 
and  maintenance  aforesaid  of  the  said  party 
of  the  first  part  during  her  life,  and  also  for 
the  payment  after  the  death  of  said  party  of 
the  first  of  the  aforesaid  mentioned  sums  of 
money,  to  wit,  the  sum  of  five  hundred  dol- 
lars to  said  William  A.  Hedrick,  three  hun- 
dred and  eighty  dollars  to  said  Mary  A.  Fry, 
and  one  hundred  and  seventy-five  dollars  to 
Daniel  C.  Hedrick;  and  also  in  consideration 
of  the  undertakings  above  mentioned  by  the 
said  party  of  the  second  part  the  said  party 
of  the  first  part  does  hereby  sell  and  convey 
to  said  party  of  the  second  part  all  of  her 
personal  property,  consisting , of  horses,  cat- 
tle, sheep,  hogs,  farming  Implements,  house- 
hold furniture,  kitchen  furniture,  etc.  In 
witness  whereof  the  said  party  of  the  first 
part  has  hereunto  set  her  hand  and  seal  this 
the  day  first  above  written.  Rebecca  B.  Hed- 
rick. [Seal.]"  This  deed  Is  duly  acknowU 
edged  by  said  Hedrick  before  Levi  Claypool, 
notary  public,  on  the  26th  day  of  October, 
1894,  and  has  subjoined  thereto  the  following: 
"Memo:  Rebecca  R.  Hedrick  this  26th  day  of 
October,  1894,  delivered  this  deed  to  William 
A.  Hedrick  In  our  presence  as  witness  our 
hands.  Levi  Claypool,  0.  O.  Claypool."  And 
It  appears  to  have  been  recorded  on  the  21st 
day  of  June,  1899.  "This  agreement,  made 
and  entered  into  on  this  15th  day  of  August, 
1894,  between  William  A.  Hedrick  of  the 
first  part,  and  Rebecca  R.  Hedrick  of  the 
second  part,  witnesseth:  That  the  said  party 
of  the  first  part,  in  consideration  of  the  con- 
veyance to  him  of  the  farm  of  195%  acres 
and  all  her  personal  property  by  said  party  of 
the  second  part  by  deed  dated  this  day,  does 
hereby  undertake  and  agree  to  support  In  a 
good  and  comfortable  manner  and  furnish  a 
home  in  the  house  upon  said  tract  of  land  of 
the  said  party  of  the  second  part  during  her 
life,  with  all  the  attention  necessary  to  make 
■aid  party  of. the  second  part  comfortable, 
and  further  to  pay,  as  soon  as  be  convenient- 
ly can  after  the  death  of  the  said  party  of 
the  second  part,  to  William  A.  Hedrick  the 
earn  of  five  hundred  dollars,  to  Mary  A.  Fry, 
wife  of  Jacob  Fry,  the  sum  of  three  hundred 
and  eighty  dollars,  and  to  Daniel  C.  Hedrick 
the  sum  of  one  hundred  and  seventy-five  dol- 
lars; all  of  which  is  set  out  In  said  deed  of 
said  party  of  second  part  to  said  party  of 
the  first  part  hereto,  said  farm  and  personal 
property  having  been  turned  over  to  me  to- 
gether with  the  aforesaid  deed  (it  being  un- 
derstood that  the  said  R.  R.  Hedrick  Is  to 
have  control  of  same  during  her  life,  and  Is 
to  receive  one-half  of  the  income  for  the  sup- 
port meutioned  in  deed,  and  to  pay  taxes  and 
other  farm  expenses)  upon  the  execution  and 


delivery  hereof,  as  witness  my  hand  and 
seal.  W.  A.  Hedrick.  [Seal.]  "  This  agree- 
ment Is  also  duly  acknowledged  before  said 
Claypool,  notary  public,  on  the  26th  day  of 
October,  1894. 

There  Is  much  more  of  the  depositions  re- 
lating to  various  matters  not  pertinent  to  the 
real  points  In  controversy.  From  the  whole  . 
record  I  conclude  that  both  plaintiff  and  de- 
fendant were  capable  of  knowing  and  did 
know  what  they  were  doing  when  they  ex- 
ecuted the  deed  and  agreement;  that  the 
grantor  bad  the  legal  capacity  at  the  time  to 
make  the  deed;  that  the  facts  and  circum- 
stances of  the  case,  as  presented,  do  not 
prove  that  plaintiff  was  Induced  to  execute 
and  deliver  the  deed  by  reason  of  misrepre- 
sentations, undue  influence,  or  fraud  of  the 
defendant;  and  that  the'  principal  motive 
which  actuated  the  plaintiff  to  execute  and 
deliver  the  deed  was  to  secure  her  support 
and  maintenance  and  provide  for  the  pay- 
ment of  ber  debts  and  the  several  sums  re- 
quired by  her  to  be  paid  by  the  defendant  as 
specified  in  the  deed,  as  it  does  not  appear 
that  she  had  any  prospect  of  marriage  at  that 
time.  The  value  of  the  farm  at  the  date 
of  the  deed  was  about  $2,400.  By  accepting 
the  deed,  the  defendant  became  liable  for 
something  over  $1,400,  made  up  of  the  In- 
debtedness of  the  plaintiff  and  of  sums  re- 
quired by  her  to  be  paid  by  the  defendant. 
This  sum  includes  $300  for  which  he  after- 
wards became  surety  for  the  plaintiff.  The 
land  was  then  incumbered  by  the  dower  of 
said  Sarah  Hedrick  therein,  besides  "the  good 
and  comfortable  support  and  home"  for  the 
plaintiff  In  the  house  on  the  land  during  her 
life,  to  be  furnished  by  defendant,  and  for 
which  a  lien  was  reserved  on  the  land  in  the 
face  of  the  deed.  The  facts  do  not  justify 
the  contention  of  the  plaintiff  that  the  con- 
sideration for  the  contract  was  and  is  inade- 
quate and  voluntary.  There  is  nothing  in  tbe 
record  to  sustain  the  allegation  that  the  plain- 
tiff, at  the  time  she  executed  and  delivered 
the  deed.  Intended  to  make  a  will,  or  that  she 
believed  the  paper  so  executed  and  delivered 
by  her  to  be  a  will. 

In  Delaplain  et  al.  t.  Grubb  et  al.,  44  W. 
Va.  623,  30  S.  B.  205,  67  Am.  St  Rep.  788. 
the  court  says:  "If  all  that  Is  suggested 
against  List's  acts  were  fully  true.  It  would 
not  amount  to  undue  influence  in  the  eye  of 
the  la^,  for  It  must  be  of  such  a  nature  as 
to  overcome  the  free  agency.  Forney  v.  Fer- 
rell,  4  W.  Va.  729.  Both  as  to  deeds  and 
wills  the  underlying  Idea  is  that  the  Influence 
must  be  such  as  to  destroy  free  agency, 
and  substitute  the  will  of  another  for  tbe 
person  nominally  acting.  27  Am.  &  Eng. 
Bnc.  Law,  453.  The  highest  court  In  the 
land  has  put  the  principle  so  strongly  as  to 
say  that,  to  set  aside  a  deed  or  will  for' un- 
due influence,  it  must  be  shown  that  the 
party  had  no  free  will,  but  stood  in  vinculls. 
It  must  amount  to  force  or  coercion,  destroy- 
ing free  agency.    Conley  v.  Nallor,  118  U.  S. 
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127,  135,  e  Sup.  Ct  1001,  30  L.  Ed.  Ha- 
lt seems  nseleas  to  say  that  the  case  before 
ns  does  not  approximate  the  rule  thus  estab- 
Usbed. 

As  to  the  second  charge  In  the  bill,  2  Pome- 
roy,  i  920,  says:  "The  rule  is  well  settled 
that,  where  the  parties  were  both  In  a  situ- 
ation to  form  an  indcpcnUeut  judgment  con- 
cerning the  transaction,  and  acted  knowing- 
ly and  intentionally,  mere  inadequacy  in  the 
price  or  the  ecbject-matter,  unaccompanied 
by  other  inequitable  Incidents,  is  never  of  It- 
self a  sufficient  ground  for  canceling  an  exe- 
cuted or  executory  contract.  If  the  parties, 
being  In  the  situation  and  having  the  ability 
to  do  so,  have  exercised  their  own  Independ- 
ent Judgment  as  to  the  value  of  the  subject- 
matter,  courts  of  equity  should  not  and  will 
not  interfere  with  such  valuation."  Again, 
In  the  same  section:  "The  doctrine,-  howev- 
er, is  now  settled  that  mere  Inadequacy— 
that  is,  inequality  In  value  between  the  sub- 
ject-matter and  the  price— Is  not  a  ground  for 
refusing  the  remedy  of  specific  performance. 
In  order  to  be  a  defense,  the  Inadequacy 
must  either  be  accompanied  by  other  inequi- 
'  table  Incidents,  or  must  be  so  gross  as  to 
show  fraud.  In  short,  inadequacy  as  a  nega- 
tive defense  and  as  an  aflirmative  ground 
for  cancellation  Is  governed  by  one  and  the 
same  rule."  Considering  the  respective  ages 
and  environments  of  the  parties,  they  were 
fully  capable  of  understanding,  and  did  un- 
derstand, the  value  of  the  land,  and  the  con- 
sideration to  be  paid  therefor.  The  contract, 
so  far  as  the  record  discloses,  was  unaccom- 
panied by  any  inequitable  incident  caused  by 
defendant.  The  case  presented  does  not 
come  within  the  rule  here  stated,  but,  in  addi- 
tion to  this,  the  consideration  to  be  paid  for 
the  land  appears  to  have  been  its  full  value. 

It  Is  useless  to  discuss  the  third  proposition 
In  the  bill.  Suffice  it  to  say  that  the  deed 
was  executed  and  acknowledged  by  the 
plaintiff,  who  was  at  the  time  fully  capable 
of  making  such  Instrument;  that  It  was  de- 
livered by  the  plaintiff  to  the  defendant  un- 
influenced by  misrepresentation,  undue  In- 
fluence, or  fraud  on  the  part  of  the  defend- 
ant; and  was  and  is  valid  for  the  purposes 
therein  stated.  It  is  conceded  that  the  orig- 
inal draft  of  the  agreement  as  prepared  by 
Preston  did  not  contain  the  words:  "It  being 
understood  that  the  said  R.  R.  Hedrlck  is  to 
have  control  of  same  [meaning  the  farm] 
during  her  lifetime,  and  is  to  receive  one- 
half  of  the  income  for  the  support  mentioned 
In  the  deed  to  pay  taxes  and  other  farm  ex- 
penses." There  Is  conflict  In  the  evidence 
as  to  when  and  by  whom  this  interlineation 
was  made.  Plaintiff  testifies  that  defendant 
told  her  that  he  had  made  the  interlineation, 
and  that  she  recognized  It  as  his  handwrit- 
ing. The  defendant,  however,  avers  in  his 
answer,  and  aI.so  testifies,  that  he  did  not 
write  the  interlineation;  proves  by  a  num- 
ber of  witnesses  that  It  is  not  in  his  hand- 
writing; swears  that  it  was  put  into  the 
agreement  after    he    bad   signed,  acknowl- 


edged, and  delivered  the  same  to  plaintiff; 
that  be  had  never  seen  the  Interlloeafion  un- 
til after  this  suit  was  instituted;  that  the 
agreement  bad  been  In  the  plaintiff's- posses- 
sion from  the  time  of  Its  delivery  to  her, 
and  that  some  of  her  relatives  had  bad  ac- 
'  cess  thereto.  Bearing  in  mind  that  plain- 
tiff, after  the  execution  of  said  deed  and 
agreement,  had  changed  her  plans  tot  the 
future;  that  she  contemplated  marriage,  and 
did  marry,  and  removed  to  Missouri  to  re- 
side; that  she  is  presumed  to  have  known 
that  under  the  deed  she  could  not  require  the 
defendant  to  provide  her  with  "the  good  and 
comfortable  support  and  home  on  the  tract 
of  land  and  in  the  house  where  she  then  re- 
sided" if  she  should  leave  the  same  and  live 
in  Missouri— it  cannot  be  fairly  inferred  that 
the  interlineation  in  said  contract  was  con- 
ceived and  interpolated  therein  by  the  defend- 
ant In  order  that  the  plaintiff  might,  notwith- 
standing the  terms  of  the  deed,  still  have  con- 
trol of  the  land  during  her  life,  and  receive 
one-half  of  the  income  thereof  for  the  sup- 
port mentioned  in  the  deed.  Isner  v.  Kelley, 
51  W.  Va.  82,  41  S.  E.  13a  It  Is  not  probable 
that  defendant  made  the  Interlineation  in 
question.  The  conclusion  is  that  the  inter- 
lineation In  the  agreement  was  not  a  part 
of  the  contract  at  the  time  of  the  execution, 
acknowledgment,  or  delivery  thereof  by  de- 
fendant to  plaintiff;  that  the  interlineation 
was  made  In  the  agreement  without  the 
knowledge  or  consent  of  the  defendant,  and 
without  his  acquiescence  therein;  and  that, 
therefore,  the  circuit  court  erred  In  holding 
"that  the  minds  of  the  plaintiff  and  defend- 
ant met  as  to  the  terms  njentioned  in  the 
interlineation  In  said  contract;  and  that  the 
plaintiff  was  to  have  control  of  said  land 
during  her  lifetime,  and  to  receive  one-half 
of  the  income  of  said  tract  of  land  conveyed 
by  said  deed  for  the  support  mentioned  In 
said  deed  and  to  pay  taxes  and  other  farm 
expenses;  and  that  said  W.  A.  Bedrick  Is 
sole  tenant  of  said  tract  of  land  during  plain- 
tiff's life." 

The  said  decree,  made  and  entered  on  tbe 
8th  day  of  December,  190O,  must,  therefore, 
be  modified  In  so  far  as  it  determines  and 
adjudges  said  interlineation  to  be  a  part 
of  said  contract,  and  said  Interlineation  in 
said  contract  Is  expunged,  and  held  for 
naught.  The  part  of  said  decree  adjudicat- 
ing that  said  W.  A.  Hedrlck  is  sole  tenant 
of  said  tract  of  land  during  the  plaintiff's 
life  must  also  be  stricken  out  and  disregard- 
ed; and  said  contract  is  restored  to  Its  orig- 
inal language  and  terms,  Independent  of  and 
without  regard  to  said  interlineation,  or  any 
part  thereof;  and,  the  right  of  the  appellant 
to  the  occupa'ncy  of  the  house  In  which  she 
resided  on  the  said  farm  at  the  date  of  the 
execution  and  delivery  of  said  deed  not  being 
sufficiently  reserved  In  the  said  decree  made 
on  the  6th  day  of  May,  IfiOl,  the  said  last-men- 
tioned decree  must  also  be  mndiflcd  so  as  to 
reserve  to  said  Rebecca  R.  Erwin,  n6e  Hed- 
rlck, the  right  to  the  occupancy  of  said  house. 
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If  she  elects  to  occupy  the  same.  Tbe  said 
two  decrees  are  therefore  reversed,  with  costs 
to  the  appellee,  and  the  cause  Is  remanded  to 
the  circuit  court  to  be  therein  further  proceed- 
ed with,  according  to  the  principles  herein  an- 
nounced, and  according  to  the  rules  govern- 
iii£  courts  of  equity. 


(G2  W.  Va.  U7) 

MOUNDSVII/LB,  B.  &  W.  ET.  CO.  T.  WIL- 
SON et  aL 

(Supreme  CJourt  of  Appeals  of  West  Virginia. 
Nov.  22,  1902.) 

ACTION   ON   BOND— ALLEGATION   OF  NONPAY- 
MENT—NOTICE— EVIDENCE. 

1.  The  words  in  a  declaration  on  a  penal  bond 
that  the  defendants  "the  same  to  pay  hath 
hitherto  wholly  neglected  and  refused,  and  still 
do  neglect  and  refuse,"  held  to  be  a  suSlcient 
aUegation  of  nonpayment  of  the  penalty,  on 
general  demurrer. 

2.  Where  the  opportunity  to  know  certain 
facta  is  as  equally  open  to  the  defendants  as  to 
the  plaintiff,  it  is  not  necessary  to  allege  or 
prove  notice  thereof. 

3.  The  failure  to  prove  facts  immaterial  to 
the  prima  fade  case  made  out  by  the  plaintiff 
will  not  invalidate,  or  be  considered  sutficient 
grounds  for  the  reversal  of,  a  judgment  found- 
ed on  the  evidence  of  tbe  plaintiff  alone. 

(Syllabus  by  the  Court.) 

Error  from  Chrcult  Court;  Marshall  County; 
Thayer  Melvhi,  Judge. 

Action  by  the  Moundsvllle,  Benwood  & 
Wheeling  Railway  Company  agabist  Benja- 
min Wilson  and  others.  Judgment  for  plain- 
tiff.   Defendants  bring  error.    Affirmed. 

3.  B.  McCInre,  for  plaintiffs  In  error.  Hoot- 
en  &  Hooten,  tor  defendant  In  error. 

DENT,  P.  J.  W.  Burchlnal  and  others  ob- 
tained a  writ  of  error  to  a  Judgment  of  the 
circuit  court  of  Marshall  county  rendered  on 
tbe  20tb  day  of  July,  1901,  hi  favor  of  the 
Moundsvllle,  Benwood  &  Wheeling  Railway 
Company  for  the  sum  of  $3,065.55,  and  as- 
sign the  followhig  errors:  FU^t,  the  ever- 
mllng  of  the  demurrer  to  the  declaration;  sec- 
ond, the  rejection  of  the  plea  of  ultra  vlrea; 
and,  third,  that  the  Judgment  la  not  sustained 
by  the  evidence. 

The  declaration  Is  founded  on  a  bond  exe- 
cuted by  the  defendants,  with  the  following 
conditlou,  to  wit: 

"The  condition  of  the  above  obligation  Is 
such  that  whereas  the  above-bound  principal 
obligors  and  M.  F,  Cox,  the  Btoekholders  of 
the  Moundsvllle,  Benwood  &  Wheeling  Rail- 
way Company,  did,  on  the  twenty-first  day 
of  August.  1897,  enter  Into  a  written  agree- 
ment, under  seal,  with  the  above-named  obli- 
gees, the  purpose  of  which  was  to  provide 
tar  a  reorganization  of  the  said  railway  com- 
pany (which  is  now  In  the  hands  of  a  receiver 
under  an  order  of  the  United  States  Ch-cult 
Court)  and  for  the  payment  of  its  debts  by 
means  chiefly  to  be  furnished  by  the  aald  obli- 
gees; and  whereas  it  la,  among  other  things, 
provided  by  the  said  agreement  that  the  parties 


;  of  the  first  part  therein  (corresponding  with 
I  the  principal  obligors  herein)  shall  well  and 
truly  pay  ofT  and  discharge  all  the  debts  and 
liabilities  now  existing  against  the  said  com- 
pany In  excess  of  one  hundred  and  fifteen 
thousand  dollars,  which  last-mentioned  amount 
is  to  be  settled  in  part  by  the  use  of  one  hun- 
dred thousand  dollars,  cash,  which  the  second 
parties  In  said  agreement  are  to  furnish,  and 
In  part  by  the  assumption  or  payment  by  the 
contemplated  reorganized  company  of  a  float- 
ing Indebtedness  of  fifteen  thoa^and  dollars, 
and  that  the  said  first  parties  will  give  bond, 
with  security,  to  assure  the  payment  of  such 
excess:  Now,  therefore.  If  the  obligors  here- 
in, or  any  person  for  them.  Shall  well  and  tru- 
ly pay  off  and  discharge  all  of  the  liabilities 
now  existing  against  the  said  Moundsvllle, 
Benwood  &  Wheeling  Railway  Company 
which  shall  not  be  satisfied  by  the  use  of  said 
one  hundred  thousand  dollars,  cash,  and  the 
assumption  by  said  contemplated  reorganized 
company  of  fifteen  thousand  dollars  thereof, 
then  shall  the  above  obligation  be  void,  other- 
wise It  shall  be  and  remain  In  full  force  and 
rifect." 

The  bond  was  payable  to  J.  A.  Miller  and 
others,  who  assigned  the  same  to  the  plain- 
tiff, for  whose  benefit  and  protection  It  was 
taken;  its  object  being  to  Indemnify  the  plain- 
tiff against  the  outstanding  Indebtedness  of  tbe 
old  company  In  excess  of  $115,0(K).  Such  in- 
debtedness must  have  presumptively,  at  least, 
been  known  to  the  defendants,  and  also  the 
fact  that  the  $115,000  had  been  furnished. 
Hence  averment  of  notice  of  these  things  was 
wholly  unnecessary  In  'the  declaration.  The 
defendants'  means  of  knowing  them  were  ful- 
ly as  great  as  those  of  the  plaintiff,  for  the 
money  could  not  have  been  furnished  and  the 
debts  paid  without  their  knowledge,  as  the 
business  of  the  company  was  still  under  their 
control  or  that  of  their  receiver  until  the  con- 
tract for  reorganization  had  been  consummat- 
ed. As  soon  as  this  was  accomplished  they 
became  liable  for  the  excess  of  Indebtedness 
Intended  to  be  secured  by  the  bond.  The  suit 
Itself  Is  notice  and  demand  for  tbe  payment 
thereof.    14  En.  Plead.  &  Pract.    1067. 

It  Is  claimed  tbe  declaration  Is  bad  for  fail- 
ure to  aver  nonpayment  of  tbe  penalty  to  the 
obligees  before  assignment.  It  Is  necessary 
to  aver  nonpayment  of  the  penalty.  Riggs  & 
Co.  T.  Parson  et  al..  29  W.  Va.  522,  2  S.  E.  81; 
State  V.  Phares,  24  W.  Va.  657;  Braxton's 
Adm'x  V.  Lipscomb,  2  Munf.  282.  Still  this 
averment  need  be  only  In  the  most  general 
terms.  Cobbs  v.  Fountalne,  3  Rand.  484. 
The  averment  in  this  case  is  In  these  words: 
"Yet  the  said  defendants,  although  often  re- 
quested, have  not,  nor  has  either  of  them,  as 
yet  paid  the  said  plaintiff  the  said  sum  of 
twenty  thousand  dollars,  or  part  thereof,  but 
tbe  same  to  pay  bath  hitherto  wholly  neglect- 
ed, and  refused,  and  still  do  neglect  and  re- 
fuse." This  Is  undoubtedly  broad  enough  to 
cover  the  obligees  and  assignors  of  the  bond, 
although  It  might  have  easily  been  raide  more 
specific  without  the  pleader  becoming  prolix. 

Digitized  by  V^jOOQ  IC 


170 


44  SOtJTHBASTERN  BSPOBTEIR. 


(W.Va. 


It  to  tme,  the  asalgnora  of  the  bond  bare  gof- 
fered no  damages  directly,  yet,  as  tbe  bond 
was  taken  for  tbe  protection  of  the  company 
In  which  they  were  pecuniarily  Interested,  the 
whole  damage  contemplated  by  tbe  giving  of 
the  bond  baa  been  suffered  either  by  them- 
selves or  their  assignee,  and,  If  not  paid  by 
the  obligors,  must  be  lost  by  the  stockholders 
of  the  plaintiff— a  loss  whitih  the  bond  was 
executed  to  prevent  Nor  Is  the  plea  of  ultra 
vires  broad  enough  to  cover,  if  at  all  applicable 
to,  this  case.  The  assignment  was  a  mere 
nominal  matter  to  enable  the  plaintiff  to  sue 
In  Its  own  name  without  controversy.  Other- 
wise it  would  have  had  the  right  to  sue  In  the 
names  of  the  obligees  for  Its  use  and  benefit, 
as  It  was  the  real  beneficiary  of  the  bond. 
The  assignment  was  but  Intended  to  sim- 
plify the  legal  proceedings  for  the  enforcement 
of  the  bond.  This  bond  was  taken  to  protect 
the  stockholders  of  tbe  reorganized  company, 
and  hence  the  company,  from  the  payment 
or  loss  of  the  indebtedness  of  the  old  company 
In  excess  of  $115,000.  Tbe  real  consideration 
for  the  assignment  was  that  tbe  plaintiff  must 
pay  this  excess  of  indebtedness,  and  therefore, 
having  It  to  p&j,  it  was  entitled  to  recover  tt 
from  those  who  had  obligated  themselves  to 
pay  It  for  the  relief  of  the  reorganized  com- 
pany and  Its  stockholders.  This  was  strictly 
the  business  of  the  company,  and  In  no  wise 
tai  violation  of  Its  charter  or  the  purposes  for 
which  it  was  created. 

The  various  objections  as  to  the  sufficiency 
of  the  evidence  are  so  finespun  and  technical 
that  it  to  hardly  worth  while  to  notice  them, 
except  as  matter  of  respect  to  the  able  and 
learned  counsel  presenting  them.  It  Is  Insisted 
that  there  Is  no  proof  of  notice.  As  heretofore 
shown,  under  the  circumstances  of  this  case 
no  notice  was  necessary,  except  in  so  far  as 
the  suit  furnishes  notice  and  demand  that  de- 
fendants comply  with  their  agreement  and 
bond.  Tbe  evidence  of  Alfred  Paull,  as  man- 
ager of  the  reorganized  company,  fairly  shows 
that  the  obligees  fully  complied  with  their 
contract,  and  undoubtedly  presents  a  fair  prima 
fade  case  against  tbe  obligora.  The  defend- 
ants introduced  no  evidence. 

Tbe  Judgment  to  affirmed. 

On  Rehearing. 

On  petltloto  for  rehearing,  defendants  conn- 
sel  Insist  that  some  one  or  all  of  tbe  many 
legal  quibbles  raised  by  them  are  sufficient 
to  reverse  Qie  Judgment  In  this  case,  and, 
without  using  their  own  capabilities  for  set- 
tling these  questions  of  easy  solution.  Impose 
upon  this  court  the  tobor  of  doing  so,  In  seem- 
ing disregard  of  tbe  recommendation  contain- 
ed in  section  2,  rule  B  (28  W.  Va.  823),  of  the 
rules  of  this  court 

Tbe  first  point  relied  on  to  that  Hie  dec- 
laration falls  to  allege  tbe  nonpayment  of  the 
penalty  of  tbe  bond  by  Charles  W.  Vance  In 
bto  lifetime,  or  by  bis  administrator  since  hto 
death.  Neither  tbe  deceased,  nor  his  admin- 
totrator,  to  made  a  party  to  thto  action.    In 


the  case  of  Reynolds  ▼.  Hurst,  18  W.  Va.  648. 
it  was  settled  that  It  was  only  necessary  to 
allege  nonpayment  of  the  penalty  by  the  de- 
fendants In  a  suit  on  a  Joint  and  several 
bond,  thereby  expressly  overruling  the  case 
of  Vandlver  v.  Hyre's  Adm'r,  5  W.  Va.  414, 
In  which  the  contrary  had  been  held.  Not 
only  Is  this  good  practice  for  the  reasons 
there  given,  but  for  the  further  reason  that 
the  allegation  of  nonpayment  by  the  defend- 
ants is  usually  broad  enough  to  cover  any 
payitaent  that  they  may  be  entitled  to  the 
benefit  of  by  whoever  made,  for  that  which 
to  done  for  a  person  to  the  same  as  though 
done  by  himself.  Tbe  declaration,  by  use  of 
the  following  language,  shows  tbat  the  ac- 
tion to  against  the  defendants  alone,  to  wit: 
"Whereby,  by  force  of  the  condition  afore- 
said of  tbe  said  Tilting  obligatory,  an  ac- 
tion hath  accrued  to  the  said  plaintiff  to  de- 
mand and  have  of  and  from  the  said  defend- 
ants the  said  sum  of  twenty  thousand  dol- 
lars above  demanded."  As  is  said  by  Judge 
Patton  in  the  case  of  Reynolds  v.  Hurst,  18 
W.  Va.  656:  "I  understand  tbe  authorities 
to  be  that,  where  one  Is  sued  on  a  Joint  obli- 
gation, the  averment  of  promtoe  and  nonpay- 
ment on  the  part  of  the  one  sued  is  sufficient, 
without  noticing  the  other,  and  that  defend- 
ant can  neither  by  demurrer  nor  on.  the  trial 
prevent  a  recovery.  Hto  only  remedy  is  by 
plea  in  abatement  More  especially  to  this ' 
true  where  the  obligation  is  Joint  and  sev- 
eral. In  suing  on  It  In  its  several  character. 
Its  legal  effect  makes  it  only  the  bond  of  the 
one  sued,  and  as  to  that  suit  the  bond  must 
be  treated  as  If  no  otheriperson  bad  executed 
It"  If  another,  not  party  to  the  suit,  luui 
paid,  this  can  be  taken  advantage  of  by  plea 
and  by  demurrer. 

The  second  point  to  tbat  the  surety,  Doyle^ 
was  not  notified  before  suit  that  the  plalntilF 
bad  been  reorganized,  and  had  paid  the  1116,- 
000  of  indebtedness.  There  is  nothing  In  thto 
case  that  would  require  any  such  special  no- 
tice. Be  assumed  by  his  bond  to  pay  all  the 
Indebtedness  of  the  company  in  excess  of  the 
$115,000.  Thto  Indebtedness  was  then  In  ex- 
istence, and,  it  must  be  presumed,  was 
known  to  him;  and  there  to  no  provision  in 
the  bond  or  otherwise  tbat  requires  the  plain- 
tiff to  give  notice  of  the  payment  of  the 
$115,000  prior  to  bringing  suit  for  such  ex- 
cess. The  suit  Itself  is  all  the  notice  and  de« 
mand  that  the  tow  requires.  Counsel  con- 
found thto  case  with  one  in  which  notice  must 
be  given  before  the  liability  becomes  fixed — 
in  short,  to  a  case  in  which  notice  must  be 
given,  or  no  liability  extota,  such  as  the  pro- 
test of  negotiable  Instruments.  Failure  to 
give  notice  In  such  cases  destroys  liability. 
But  in  this  case  notice  has  nothing  to  do  with 
liability.  It  was  paid  when  the  bond  waa 
executed  on  condition  that  the  plaintiff  paid 
or  assumed  payment  of  tbe  |115,00a  The 
fact  of  the  payment  or  assumption  of  pay- 
ment sattofies  tbe  condition,  and  no  notice 
thereof  to  required  other  than  that  which  the 
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mlt  gly^  Notice  not  being  required  to  fix 
liability,  It  la  not  necessary  to  allege  or  prove 
tbe  same. 

Tbe  next  point  I0  that  tbe  plaintiff  can 
only  recover  what  its  assignors  migbt  de- 
mand, being  merely  nominal  damages.  It 
Is  plain  tbat  the  asstgnors,  the  obligors,  were 
not  acting  for  themselves  individually,  but 
wholly  In  behalf  of  the  plaintiff,  and  that  tbe 
bond  was  taken  wholly  for  Its  benefit;  that 
is,  to  secure  the  payment  of  its  Indebtedness 
In  excess  of  9115,000.  This  the  obligors 
agreed  to  pay,  but,  falling  to  do  this,  the 
Iilaintiff  had  it  to  i>ay.  It  was  therefore 
equitably  entitled  to  recover  the  same  from 
such  obligors,  and  this  It  might  legally  do 
under  section  2,  c.  71,  Oode.  The  bond,  how- 
ever, was  nominally  payable  to  the  obligees, 
and  they  to  make  the  legal  and  the  equitable 
rights  correspond  executed  an  assignment 
thereof  to  plaintiff.  While  tbe  obligation 
seemingly  is  to  pay  the  Indebtedness  In  ex- 
cess of  the  sum  of  (115,000,  as  no  creditor, 
debt,  or  payee  is  specified,  it  was  plainly  the 
intention  of  the  parties  to  the  agreement 
that,  whenever  the  amount  was  ascertained 
that  the  obligors  were  bound  to  pay,  the 
same  should  be  paid  directly  to  the  reorgan- 
ized company,  as  it  would  have  to  assume 
and  pay  such  indebtedness  to  those  entitled 
thereto;  it  being  an  indemnity  that  tbe  re- 
organized company  should  not  be  required  to 
pay  more  than  $115,000  of  the  then  existing 
indebtedness  of  the  old  company,  and  that 
such  excess  of  Indebtedness  should  be  made 
good  to  it  Hence  the  true  payee  contem- 
plated In  both  tbe  bond  and  the  agreement 
was  the  company  when  reorganized,  to  wit, 
tbe  plaintiff,  and  not  the  various  creditors  of 
the  company,  or  the  nominal  obligees,  named 
In  tbe  bond.  The  agreement  and  bond  both 
show  that  they  were  both  made  solely  for 
the  benefit  of  the'  reorganized  company,  in 
this:  that  they  were  intended  to  relieve  such 
company  of  the  Indebtedness  for  which  it 
otherwise  would  be  bound,  in  excess  of  the 
$116,000.  It  was  the  company  that  was  to 
be  finally  relieved  from  this  excess,  not  the 
obligors  In  the  bond,  and,  if  not  so  relieved, 
tbe  company  alone  would  have  It  to  pay. 
Tbe  obligees  took  the  bond  payable  to  them- 
selves because  the  company  had  not  yet  been 
reorganized.  When  reorganized,  as  a  mat- 
ter of  course,  it  was  entitled  to  be  substan- 
tiated in  the  place  of  the  obligees  under  the 
bond;  otherwise  the  bond  would  be  worth- 
less for  the  purpose  for  which  taken.  The 
agreement  and  bond  were,  in  effect,  nothing 
more  than  a  promise  to  pay  to  the  company, 
when  reorganized,  the  excess  Indebtedness  of 
tbe  old  company,  to  relieve  it  from  the  pay- 
ment thereof.  To  emphasize  this  meaning 
and  purpose  of  the  bond,  the  obligees  named 
transferred  and  assigned  the  bond  to  the 
company  when  reorganized;  thus  making  it, 
both  in  law  and  equity,  to  be  the  true  payee 
of  tbe  bond.  So  that  the  plaintiff  bad  not 
only  the  right  to  recover  nominal  damages, 


but  also  the  specific  damages  suffered  by  It 
and  set  forth  in  its  declaration,  by  reason  of 
the  failure  of  the  obligors  to  comply  with 
their  agreement  This  proposition  is  too 
plain  for  argument.  The  alleged  plea  of  ultra 
vires  relates  merely  to  the  assignment,  and, 
as  heretofore  shown,  the  assignment,  having 
been  made ,  simply  to  strengthen  the  legal 
title  and  make  It  correspond  with  the  equi- 
table title,  was  a  mere  nominal  matter,  not 
affecting  the  plaintiff's  real  right  of  recovery. 
Hence  the  plea  is  not  broad  enough  to  pre- 
sent an  issue  In  tbe  case,  and  the  court  did 
right  to  reject  It 

The  next  point  is  that  Alfred  Paull  was  not 
a  competent  witness  to  prove  that  he  was  the 
manager  of  the  plaintiff,  although  placed  on 
the  witness  stand  for  this  purpose  by  tbe 
plaintiff.  Defendants'  counsel  has  the  fac-' 
ulty  of  applying  plain  legal  propositions  to  a 
wrong  state  of  facts.  It  has  been  held  by 
this  court  that  "neither  the  declarations  of 
a  man  nor  his  acts  can  be  given  in  evidence 
to  prove  that  he  is  the  agent  of  another." 
Rosendorf  v.  Poling,  48  W.  Va.  621,  37  S.  B. 
555;  G.  &  Q.  R.  Go.  v.  Davlsson,  45  W.  Va. 
12,  20  S.  B.  1028,  72  Am.  St  Rep.  799.  It 
has  also  been  held  that  an  agent  is  a  com- 
petent witness  to  prove  his  agency.  Garber 
v.  Blatcbley,  51  W.  Va.  147.  41  S.  K  222. 
And  this  to  establish  bis  agency  as  against 
tbe  princIpaL  But  It  has  never  been  held 
tbat  the  principal  coflid  not  put  its  agent  on 
the  witness  stand,  and  by  him  establish  such 
agency.  The  principal  alone  can  deny  the 
agenfs  authority,  and,  when  he  authorizes 
his  agent  to  speak  for  him  as  a  witness,  he  Is 
bound  by  bis  declaration.  "Both  the  prin- 
cipal and  agent  are  competent  witnesses  to 
the  existence  or  nonexistence  of  the  relation, 
the  admissions  of  the  former  being  also  com- 
petent evidence."  1  Am.  &  Ehig.  Bnc.  Law 
(2d  Bd.)  968.  Mr.  Panll  was  competent  to 
prove  that  he  was  the  general  manager  of  the 
company  after  its  reorganization,  that  it  was 
reorganized,  and  that,  to  bis  knowledge,  the 
whole  indebtedness  of  the  old  company 
amounted  to  $119,670.62,  all  of  which  was 
paid  or  assumed  by  the  company  as  reorgan- 
ized; and  it  also  appears  that,  after  allowing 
all  Just  credits  under  the  agreement  and  the 
bond,  there  was  still  due  the  company  the 
sum  of  $2,626.70,  with  interest  from  October 
1,  1886,  of  tbe  excess  of  indebtedness  which 
tbe  defendants  had  promised,  but  failed,  to 
pay.  This  certainly  made  a  clear  prima 
fade  case  against  the  defendants,  and,  if 
they  had  any  Just  defense  thereto,  they 
should  have  presented  it 

The  only  Issue  in  this  case  is  made  up  on 
a  plea  of  covenants  performed,  not  specifying 
acts  of  performance.  Such  a  plea  has  been 
held  insufficient  Norfolk,  etc.,  Co.  v.  Suffolk 
Lumber  Co.,  92  Va.  413,  23  S.  B.  737;  Hogg's 
Pleadings  &  Forms,  309,  310;  Arnold  v.  Cole, 
42  W.  Va.  663.  26  S.  B.  312.  Such  a  plea  ad- 
mits the  plaintiff's  case  so  far  as  properly 
pleaded,  and  is  an  affirmative  allegation  of 
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the  performance  thereof.  It  admits  liability, 
but  claims  satisfaction  or  payment  Hence 
It  did  not  put  In  issue  tbe  reorganization  of 
tbe  company,  nor  tbe  making  of  the  bond  or 
agreement,  nor  tbe  obligation  of  the  defend- 
ants to  pay  the  excess  Indebtedness  demand- 
ed, but  amounts  to  nothing  more  than  a  gen- 
eral ayerment  that  tbe  defendants  haye  paid 
such  excess  indebtedness.  The  burden  of 
sustaining  such  plea,  If  good,  Is  on  the  de- 
fendants. Wheeling  v.  Black  et  aL,  25  W. 
Va.  266;  Riddle  v.  Core,  21  W.  Va.  B30; 
Douglass  V.  Central  Land  Co.,  12  W.  Va.  502; 
Pate  V.  Spotts,  6  Munf.  394. 

Counsel  present  no  error  calling  for  a  re- 
versal of  ttala  case,  and  the  judgment  must 
stand. 

(63  w.  Va.  ») 

PARSONS  T.  MAXWEIiLu 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 
March  28,  1903.) 

ATTORNBT— FRAUDtJLBNT   COLLECTION  OF 

JUDQMBNT— LIABILITY  TO  JUDO- 

MBNT  DEBTOR. 

1.  Where  an  attorney  has  for  collection  a 
claim  which  is  in  judgment  on  forthcoming 
bond,  and  the  same  is  paid  to  him  in  full  by 
tbe  principal  judgment  debtor^  and  the  attor- 
ney afterwards  causes  execution  to  he  issued 
on  said  judgment,  and  to  be  levied  on  the  prop- 
erty of  one  of  the  sureties  in  said  forthcoming 
bond,  the  property  sold,  and  money  again  col- 
lected by  said  attorney,  •such  attorney  is  liable 
in  an  action  liy  such  surety  to  recover  back  the 
money  so  collected  on  said  judgment  the  second 
time;  and  it  is  no  defense  to  snch  action  to 
plead  that  he  was  acting  therein  as  attorney 
for  tbe  judgment  creditor. 

(Syliabns  by  the   Court) 

Error  to  Circuit  Court,  Tucker  Oounty; 
John  Homer  Holt,  Judge. 

Action  by  L.  W.  Parsons,  administrator, 
against  W.  B.  Maxwell.  Judgment  for  plaio- 
tiff.    Defendant  brings  error.    Reversed. 

J.  P.  Scott,  for  plaintiff  in  error.  O.  O. 
Strleby,  for  defendant  In  error. 

McWHORTER,  J.  James  H.  Lambert  exe- 
cuted a  forthcoming  bond,  together  with  J. 
B.  liBmbert,  C.  0.  Lambert,  and  Ward  Par- 
sons as  bis  sureties,  on  a  judgment  in  favor 
of  D.  E.  Offutt  Judgment  was  taken  on 
said  bond  In  the  circuit  court  of  Tucker  coun- 
ty, and  execution  Issued  thereon  from  the 
clerk's  office  for  $573.26,  with  interest  from 
the  14th  of  May,  1890,  till  paid,  and  $13.30 
costs.  Tbe  land  or  farm  of  James  H.  Lam- 
bert In  Tucker  county  was  decreed  to  be  sold 
to  pay  his  debts,  which  amounted  to  some- 
thing over  13,000.  He  sold  or  exchanged  his 
Tucker  county  land  to  and  with  N.  V.  Ben- 
nett, A.  J.  Bennett,  and  Frank  Bennett  for  a 
place  In  Pendleton  county,  and  got  about 
$3,300  "to  boot,"  with  which  sum  his  debts 
were  paid,  the  said  Judgment  due  from 
James  H.  Lambert  to  D.  E.  Offutt  being 
paid  to  W.  B.  Maxwell,  attorney  for  said 
Offutt  After  said  James  H.  Lambert  had 
left  Tucker  county  and  gone  to  his  place  In 


Pendleton  county,  on  the  15th  ofTanuary, 
1892,  the  said  W.  B.  Maxwell  caused  to  be 
Issued  from  the  circuit  clerk's  office  of  Tuck- 
er county  an  execution  In  favor  of  D.  E. 
Offutt  against  said  James  H.  Lambert  and 
bis  said  securities  on  the  forthcoming  bond 
for  $142.64,  with  Interest  from  tbe  29th  day 
of  December,  1891,  and  costs,  which  was  paid 
by  the  surely  Ward  Parsons  by  tbe  sale  of 
his  property  under  said  execution  on  the  4th 
day  of  February,  1892.  On  the  20th  day  of 
April,  1897,  Ward  Parsons  brought  his  action 
before  a  Justice  against  W.  B.  Maxwell  to 
recover  back  the  money  which  he  had  paid 
on  the  said  debt  of  Lambert,  claiming:  "Feb- 
ruary 4,  1892,  to  amount  paid  on  Offutt  Judg- 
ment, $152.88;  to  Int  on  same,  $45.86=$198.- 
74."  The  Justice  rendered  Judgment  in  favor 
of  tbe  plaintiff,  from  which  said  Maxwell  ap- 
pealed to  the  circuit  court  of  Tucker  county, 
William  M.  Cayton  being  surety  on  his  ap- 
peal bond,  which  was  dated  April  29,  1897. 
At  the  March  term,  1898,  plaintiff,  Ward  Par- 
sons, having  died,  the  case  was  revived  in 
the  name  of.  L.  W.  Parsons,  hia  administra- 
tor. At  the  November  term,  1899,  the  de- 
fendant filed  his  plea  in  writing  of  the  stat- 
ute of  limitations  within  Ave  years,  to  which 
plea  the  plaintiff  tendered  his  special  replica- 
tion that  he  ought  not  to  be  barred  or  pre- 
cluded from  his  said  action  because  the  said 
James  Lambeit,  the  principal  debtor  In  tbe 
cause  of  action  on  which  Ward  Parsons  was 

surety,   had  on  the         day  of ,   1892, 

paid  all  the  debts  for  which  tbe  said  Ward 
Parsons  was  surety  for  blm  to  W.  B.  Max- 
well, who  was  the  attorney  for  D.  B.  Offntt, 
and  the  First  National  Bank  of  Piedmont, 
and  that  tbe  said  J.  H.  Lambert  afterwarda 
moved  out  of  Tucker  county  Into  tbe  county 
of  Pendleton,  and  the  said  Maxwell,  attor- 
ney, after  having  receive^  pay  in  full  of  all 
tbe  said  debts,  fraudnlentiy  and  deceitfully 
caused  an  execution  to  issne  from  the  clerk's 
office  of  the  circuit  court  of  Tucker  county 
against  Ward  Parsons  et  al.,  which  was  levied 
on  the  property  of  the  said  Ward  Parsons, 
and  enough  of  said  property  was  sold  to  sat- 
isfy said  execution,  and  tbe  said  Ward  Par- 
sons did  not  know  of  tbe  fraud  and  deceit 
practiced  by  the  said  W.  B.  Maxwell  upon 
him  until  the  said  James  H.  Lambert  bad 
presented  tbe  receipt  signed  by  the  said  Max- 
well, showing  tbe  payment  of  all  said  debts 
for  which  Ward  Parsons  was  surety,  which 

was  about  the day  of ,  1893,  to  the 

filing  of  which  the  defendant  objected  upon 
tbe  ground  that  the  same  was  not  sufficient 
In  law,  and  demurred  thereto,  which  objec- 
tion and  demurrer  was  overruled  and  the 
replication  filed;  and  tbe  defendant  rejoined 
generally  to  said  replication,  and  by  leave  of 
the  court  made  special  rejoinder,  and  said 
that  It  was  not  true  that  the  defendant  was 
the  attorney  of  either  tbe  said  James  H. 
Lambert  or  Ward  Parsons;  that,  on  the  con- 
trary, said  defendant  was  the  agent  and  at- 
torney of  one  D.  Bl  Offutt,  and  the  defend- 
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ant  did  not  fraudulently  and  deceitfully 
«au8e  execution  to  issue,  but,  on  the  con- 
trary, the  execution  was  caused  to  be  issued 
at  the  Instance  of  said  Offutt,  and  the  money 
received  and  nrilected  thereon  by  said  de- 
fendant was  collected  and  received  for  said 
Offutt  by  said  defendant  as  his  agent  and 
attorney,  and  was  accounted  for  and  paid 
to  said  Offutt  by  the  defendant,  and  the  de- 
fendant was  not  chargeable  therewith;  but. 
If  the  said  plaintiff  bad  a  right  to  recover, 
be  should  recover  the  same  against  said 
Offutt,  and  not  against  the  said  defendant 
To '  which  special  rejoinder  plaintiff  made 
special  surrejoinder  In  writing  that,  by  rea- 
son of  anyttiing  in  said  defendant's  special 
rejoinder  alleged,  plaintiff  ought  not  to  be 
barred  from  having  and  maintaining  his  said 
action,  because  he  said  that  the  said  defend- 
ant did  fraudulently  and  deceitfully  cause 
execution  to  issue  from  the  circuit  clerk's 
office  of  Tucker  county  in  the  name  of  D. 
£.  Offutt  against  Ward  Parsons  et  aL,  and  by 
virtue  of  the  said  execution  collected  the  said 
money  in  said  suit  demanded  from  Ward  Par- 
sons, after  having  -collected  the  said  money 
from  the  said  James  H.  Lambert,  thus  fraud- 
ulently and  deceitfully  collecting  the  said 
money  twice,  once  from  James  H.  Lambert, 
and  second  from  Ward  Parsons;  the  said 
money  was  in  the  hands  of  said  defendant, 
and  he  was  liable  therefor  In  this  action, 
and  not  D.  B.  Offutt,  who  only  received  the 
money  due  him,  if  that;  and  this  the  plain- 
tiff was  ready  to  verify.  A  jury  was  im- 
paneled, and,  after  bearing  the  evidence  in- 
troduced by  plaintiff,  defendant  moved  to  ex- 
clude said  evidence,  which  motion  was  over- 
ruled by  the  court  The  defendant  then  de- 
murred to  the  plaintift's  evidence,  in  which 
demurrer  the  plaintiff  joined,  and  the  jury 
returned  a  verdict  for  plaintiff,  assessing  his 
damages  at  $237.87,  subject  to  the  decision 
of  tb*  court  on  the  demurrer.  The  court 
overruled  the  demurrer  to  the  evidence,  and 
entered  judgment  against  the  said  Maxwell 
and  WUIlam  M.  Cayton,  surety  on  his  appeal 
bond,  for  the  said  'sum  of  $237.87,  with  in- 
terest thereon  at  the  rate  of  10  per  cent,  per 
annum  from  April  26,  1897.  the  time  the  ap- 
peal was  taken,  until  paid,  and  the  costs. 
The  defendant  filed  his  bill  of  exceptions  to 
the  rulings  of  the  court,  which  certlQed  all 
tbe  evidence  and  the  demurrer  thereto,  and 
procured  from  this  court  a  writ  of  error. 

The  first  two  assignments  of  error  go  prin- 
cipally to  the  amount  of  the  verdict  and 
judgment  rendered.  The  first  assignment  is 
ttiat:  "The  verdict  of  the  jury  wa's  for  too 
large  an  amount.  The  plaintiff,  by  his  account 
filed  in  this  case,  claimed  $152.88,  with  In- 
terest from  February  4,  1892,  which  at  the 
date  of  said  verdict  would  not  h&ve  amounted 
to  more  than  the  sum  of  $229.82,"  being  an 
excess  of  $8.05.  Tlie  second  assignment  is 
that  the  court  erred  in  entering  judgment  for 
$237.87,  the  verdict  of  the  jury,  with  10  per 
cent  damages   thereon  from   the  2etb  day 


of  April,  1897,  the  date  of  the.  judgment  be- 
fore the  justice.  It  seems  that  interest  was 
included  up  to  the  date  of  tbe  verdict  in  the 
circuit  court,  and  judgment  entered  for  that 
amount,  with  damage's  from  the  date  of  the 
judgment  before  the  justice,  at  the  rate  of 
10  per  cent,  as  provided  by  section  172,  c. 
50,  Code  1899,  so  that  it  would  appear  that 
there  was  error  in  the  judgment  to  tbe  ex- 
tent, of  the  interest  on  the  aggregate  from 
the  date  of  the  judgment  of  the  justice,  April 
26,  1897,  to  the  25th  day  of  June,  1900,  tbe 
date  of  the  judgment  rendered  by  the  circuit 
court,  and  10  per  cent,  p^  annum  on  said  in- 
terest for  said  period,  the  date  of  tbe  judg- 
ment of  the  justice,  to  the  rendering  of  the 
judgment  by  the  circuit  court,  making  In  all 
something  less  than  $40  error  In  the  Judg- 
ment, which  Is  not  suflSclent  In  itself  to  give 
Jurfsdictlon  to  the  Appellate  Court 

The  third  assignment  is  that  the  court 
erred  in  overruling  defendant's  demurrer  to 
the  special  replication  of  the  plaintiff  to  pe- 
titioner's plea  of  tbe  statute  of  limitations. 
It  is  alleged  In  the  said  special  replication 

that  on  the day  of ,  1892,  James 

Lambert,  the  principal  debtor  In  tbe  said 
cause  of  which  Ward  Parsons  was  surety, 
had  paid  all  the  debts  for  which  said  Parsons 
was  surety  for  him  to  the  defendant,  W.  B. 
Maxwell,  who  was  attorney  for  D.  B.  Offutt 
and  the  Fhrst  National  Bank  of  Piedmont; 
that  said  Laml)ert  after  the  pajrment  of  said 
debts,  removed  from  tbe  county  of  Tucker 
into  tbe  county  of  Pendleton,  Aid  that  the 
said  defendant,  Maxwell,  attorney  of  said 
Offutt  after  having  received  payment  In  full 
of  all  said  debts,  fraudulently  and  deceitfully 
caused  an  execution  to  issue  from  the  clerk's 
ofllce  of  the  circuit  court  of  Tucker  county 
against  Ward  Parsons  et  aL,  which  was 
levied  on  the  proi)erty  of  said  Ward  Par- 
sons, and  enough  of  said  property  sold  there- 
under to  satisfy  said  execution;  and  that  the 
said  Ward  Parsons  did  not  know  of  tbe  fraud 
and  deceit  practiced  by  said  Maxwell  upon 
him  until  said  James  H.  Lambert  presented 
the  receipt  signed  by  said  Maxwell,  showing 
the  payment  of  aU  debts  for  which  Ward 
Parsons  was  surety,  -which  was  about  the 

day  of  ,  1893.    This  replication 

to  the  special  plea  of  the  statute  of  limita- 
tions seems  to  be  intended,  and  It  is  claimed 
in  the  brief  of  defendant  in  error,  to  meet 
the  provisions  of  section  18,  c.  104,  Code 
1899;  it  is  claimed  to  be  correct  tn  form  and 
to  embody  the  law  laid  down  in  said  section. 
That  section  provides  the  statute  shall  not 
run  when  the  person  against  whom  the  right 
Is  "shall,  by  departing  without  the  state  or 
by  absconding  or  concealing  himself  or  by 
any  other  Indirect  ways  or  means,  obstruct 
the  prosecution  of  such  right"  In  the  case 
at  bar  it  was  the  plaintiff  who  left  not  the 
state,  but  the  county,  while  the  defendant  re- 
mained, and  not  only  did  no  act  to  conceal 
tbe  right  plaintiff  had  against  him,  but  tbe 
right  accrued  by  reason  of  an  act  of  defend- 
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ant  In  gnlng  out  an  execution  wrongfully 
from  the  clerk's  office  of  his  county,  and  caus- 
ing same  to  be  levied  on  the  property  of 
plaintiff,  and  having  It  sold  thereunder  by 
the  officer  of  the  law.  It  Is  not  shown  that 
be  did  anything  or  attempted  In  any  way  to 
conceal  his  action,  or  did  anything  In  an  in- 
direct way  or  used  any  means  to  obstruct 
proceedings  against  him,  and  the  special 
replication  does  not  allege  any  of  the  things 
which  would  bring  the  wrongful  acts  of  de- 
fendant within  the  purview  of  said  section 
18.  In  Thompson  y.  Whitaker  Iron  Co.,  41 
W.  Va.  674,  23  S.  B.  795,  Syl.,  point  7,  It  is 
held:  "Where  a  cause  of  action  arises  out  of 
a  fraud,  the  statute  of  limitations  runs  from 
its  perpetration.  This  does  not  apply  to 
fraudulent  transfers";  and  Syl.  point  8: 
"Under  section  18,  c.  104,  Code  1899,  it  re- 
quires some  positive— that  is,  affirmative— act 
by  the  defendant  to  operate  imder  the  clause, 
'or  by  any  other  indirect  ways  or  means  ob- 
struct the  prosecution  of  such  right'  Mere 
silence  will  not  do,  but  there  must  be  some 
act  designed  to  conceal  the  existence  of  lia- 
bility, and  operate  In  some  way  upon  the 
plaintlfT,  and  prevent  or  delay  suit  for  It." 
The  court  erred  in  overruling  the  demurrer 
to  said  special  replication. 

The  fourth  assignment  is  that  the  court 
erred  in  overruling  the  demurrer  to  the  evi- 
dence. It  Is  Insisted  by  counsel  for  plaintiff 
in  error  that  be  should  not  be  held  chargeable 
because  the  execution  was  caused  to  be  is- 
sued' at  thi. Instance  of  his  client,  D.  B.  Of- 
futt;  yet  It  is  admitted  by  plaintiff  in  en^or 
that  the  money  was  received  and  collected 
on  said  execution  by  him,  and  It  is  not  denied 
by  him  that  he  had  before  collected  the  debt 
in  full  from  the  principal  debtor,  Lambert, 
and.  If  be  had  paid  the  money  over  to  his 
client  after  receiving  it  from  Lambert,  then 
the  relation  of  attorney  and  client  between 
Maxwell  and  Offutt  as  to  that  claim  ceased, 
and  he  had  no  right  to  have  the  execution 
issued  either  at  the  instance  of  his  former 
client,  Offutt,  or  by  himself.  Payment  to 
Maxwell  as  his  attorney  was  payment  to 
Offutt  Under  the  evidence,  but  for  the  plea 
of  the  statute  of  limitations,  the  judgment  of 
the  circuit  court  would  have  to  be  affirmed. 
Mechem  on  Agency,  8  5S4;  1  Am.  &  B.  E. 
L.  1131;  Story  on  Agency,  {{  300,  301;  U. 
S.  V.  tnnover  (D.  C.)  3  Fed.  309.  Section  12, 
c.  104,  Code  1899,  provides:  "Every  personal 
action  for  which  no  limitation  is  therein  pre- 
scribed shall  be  brought  within  five  years 
next  after  the  right  to  bring  the  same  shall 
have  accrued,  if  it  be  for  a  matter  of  such 
nature  that,  in  case  a  party  die,  it  can  be 
brought  by  or  against  his  representative." 
To  avoid  the  effect  of  this  statute  the  plain- 
tiff must  bring  himself  within  the  rule  laid 
down  in  Vanblbber  v.  Beirne,  6  W.  Va.  168 
(SyL  point  5):  "If  it  appear  by  the  proper 
pleadings,  supported  by  proof,  that  the  facts 
on  which  the  cause  of  action  Is  founded  were 
exclusively  in  the  iinowledge  of  the  defend- 


ant, that  be  fraudulently  concealed  those 
facts,  and  tliat  by  such  ways  and  means  he 
defeated  and  obstructed  the  plaintiff  from 
bringing  his  action  within  die  time  limited, 
the  statute  of  limitations  is  answered."  This 
he  utterly  failed  to  do.  There  is  no  evidence 
tending  to  show  that  the  facts  on  which  the 
cause  of  action  is  founded  were  exclusively 
within  the  knowledge  of  the  defendant,  or 
that  he  fraudulently  concealed  these  facts, 
or  that  anything  was  done  by  defendant  to 
defeat  or  obstruct  plaintiff  in  bringing  bis 
action.  The  issuance  of  the  execution,  the 
levy  and  sale  of  the  propwty,  and  payment 
of  the  money  were  ail  a  matter  of  public  rec- 
ord. It  is  clearly  jshown  by  the  evidence  In- 
troduced by  the  plaintiff  that  the  money  was 
paid  February  4,  1892,  by  Ward  Parsons, 
from  the  sale  of  his  property  under  the  exe- 
cution sued  out  on  the  15th  day  of  January, 
1892,  at  which  date— February  4,  1892-tbe 
light  accrued  to  Ward  Parsons  to  have  his 
action  to  recover  back  the  money  so  wrong- 
fully collected  from  him.  It  Is  not  only  prov- 
ed by  the  executions  and  returns  thereof  in- 
troduced by  the  plaintiff  that  he  paid  the 
money  Febmary  4,  1892,  but  the  account  up- 
on which  he  bases  his  action  is  for  amount 
paid  on  Offutt  Judgment,  February  4,  1892, 
$152.88,  with  interest  thereon  from  same 
date.  This  action  was  begun  April  20,  1887 
—more  than  five  years  after  the  cause  of  ac- 
tion arose.  The  demurrer  to  the  evidoioe 
should  have  been  sustained. 

For  the  reasons  given  herein,  the  Judg- 
ment of  the  circuit  court  is  reversed,  and, 
this  court  proceeding  to  render  such  Judg- 
ment as  the  circuit  court  should  have  ren- 
dered, the  demurrer  to  the  evidence  is  sus- 
tained, with  Judgment  for  defendant;  the 
plaintiff  in  error. 

(St  W.  Va.  166) 
BAKER'S  EX'RS  r.  BAKER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  11,  1903.) 

WILLS— CONSTROCTION— NATURE  OF  BSTATS— 
PRECATORY  WORDS-TRUSTS. 
L  Under  the  following  provisioiu  in  a  wUl: 
"21.— I  will  that  the  balance  of  my  lands  not 
willed  shall  be  sold  and  the  money  given  to  my 
wife  for  charitable  purposea.  I  will  that  the 
balance  of  my  bonds  not  willed  shall  be  col- 
lected and  the  money  given  to  my  wife  for 
charitable  purposes" — held,  the  wife  takes  the 
mouey  bequeathed  absolutely. 

2.  The  words  "for  charitable  purposes"  are 
mere  precatory  words  containing  do  command 
or  instructions,  but  leaving  the  whole  matter 
in  the  discretion  of  the  legatee. 

3.  A  gift  to  enable  a  legatee  to  confer  bonnty 
on  others  is  not  a  trust,  bnt  a  beneficial  legacy 
to  him. 

4.  Where  the  will  clearly  shows  that  the 
use  of  the  property  indicated  is  merely  the 
motive  which  leads  the  testator  to   make  the 

fift,  and,   if  the  beneficiary  is  not  limited  in 
is   discretion   as   to   the   use  which  he   la  to 
make  of  it,  the  gift  does  not  impose  a  trust.' 
(Syllabns  by  the  Court.) 
Appeal  from  Circuit  Court,  Orant  County,- 
B.  W.  Dailey,  Judge: 


Digitized  by 


Google 


W.  Va.) 


BAKEB'S  JBX'BS  v.  BAKER. 


175 


BUI  by  Aaron  Baker's  ezequtora  against 
Mary  B.  Baker,  executrix,  and  otliera.  De- 
cree for  plalntiffB,  .and  defendant  Mary  B. 
Baker  appeals.    Beversed. 

F.  M.  Beynolds,  for  appellant  J.  N.  Mc> 
Mnllen  and  Benjamin  Dailey,  for  appellees. 

McWHORTER,  P.  Aaron  Baker,  of  Grant 
county,  executed  his  last  will  and  testament. 
In  which  he  provides:  "Ist— I  will  to  my  be- 
loved wife,  Mary  B.  Baker,  my  home  farm 
and  my  100  acre  tract  of  land  lying  west 
of  Obed  Babb's  residence  to  bold  daring  her 
lifetime.  2nd.— I  will  to  her,  Mary  El  Baker, 
all  the  stock  that  is  on  my  farm  including  all 
furniture  in  my  house,  and  all  tools  and  ma- 
chinery there  is  on  the  place  at  my  death. 
3rd.— I  will  to  my  wife,  Mary  E.  Baiter,  my 
Bank  stock  and  three  thousand  dollars  of  my 
bonda,  her  choice."  Having  no  children,  he 
proceeds  to  provide  certain  sums  for  bis 
brothers  and  sisters  and  half-brothers  and 
half-sisters  and  nephews  and  nieces,  the 
eighth  clause  of  which  Is  as  follows:  "8th.— 
I  will  to  Bemie  V.,  Daughter  of  my  half 
brother,  Benjamin  F.  Baker,  dec'd,  Five  Hun- 
dred Dollars"— and  makes  disposition  of  the 
home  place  at  the  death  of  his  wife.  He 
then  provides.  In  clause  21,  as  follows:  "21.— 
I  will  that  the  balance  of  my  lands  not  willed 
shall  be  sold  and  the  money  given  to  my  wife 
for  charitable  purposes.  I  wiU  that  the  bal- 
ance of  my  bonds  not  willed  shall  be  collect- 
ed and  the  money  given  to  my  wife  for 
charitable  purposes"— and  appoints  his  said 
wife  and  G.  W.  McGauley  bis  executors,  and 
directs  that  they  shall  not  be  required  to 
give  bond.  The  will  is  dated  the  7th  day 
of  January,  1898.  Afterwards,  on  the  9tb 
day  of  April,  1898,  he  made  the  following 
codicil:  "1st— I  revoke  the  legacy  given  in 
said  win  to  Bemie  V.,  daughter  of  my  half 
brother  Benjamin  F.  Baker,  dec'd,  she  being 
now  dead  and  I  devise  and  bequeath  the  five 
hundred  dollars  that  I  had  given  to  her,  to 
be  given  to  my  wife,  Mollle  B.  Baker,  for 
charitable  purposes." 

The  executors  filed  their  bill  In  the  circuit 
conrt  of  Grant  county,  praying  that  the 
court  would  construe  item  21  and  the  said 
codlcO,  and  determbie  whether  said  Item  21 
and  said  codicil,  or  either  of  them,  was 
raHd,  and  that  In  the  event  the  court  should 
determine  that  said  provision  of  item  21 
and  the  said  codicil  were  void  for  uncertain- 
ty or  some  other  cause,  It  would  direct  the 
plaintiffs  to  whom  the  money  coming  Into 
their  hands  under  said  provision  should  be 
paid,  and  for  general  and  special  relief.  The 
defendant  Mary  B.  Baker  filed  her  separate 
answer,  denying  that  said  item  and  codicil 
were  void  on  account  of  being  Indefinite  and 
nncertaln,  or  for  any  other  reason;  averring 
that  testator  willed  to  his  next  of  kin  of  Iiis 
estate  all  that  he  Intended  they  should  have, 
and  made  respondent  his  residuary  legatee 
under  the  terms  and  provisions  of  said  item 


21  and  the.  codicil,  and  thereby  gave  this  re- 
spondent the  residue  of  bis  estate  mentioned 
in  said  Item  21  and  codicil  as  her  absolute 
property,  to  do  with  as  she  wished  or  de- 
sired; claiming  that  the  expression  contained 
In  said  item  and  codicil,  that  said  residuary 
legacies  were  given  to  her  "for  charitable 
purposes,"  did  not  create  any  trust  for  charit- 
able purposes  or  for  any  other  purpose,  but 
was  a  mere  expression  of  the  motive  of  the 
testator  for  making  respondent  his  residuary 
legatee,  and  that  she  as  such  residuary  lega- 
tee was  entitled  in  her  own  right  to  said 
testator's  estate  given  to  her  by  said  Item 
21  and  by  the  codicil;  praying  that  the  same 
might  be  paid  to  her  by  the  executors  of 
said  will,  and  that  respondent  was  advised 
that  the  amount  of  said  residuary  legacies 
coming  to  her  under  said  Item  and  codicil 
amounted  to,  perhaps,  $10,000  or  $12,000,  or 
more;  insisting  that  the  next  of  kin  of  said 
Aaron  Baker  were  not  entitled  to  said  residue 
of  his  estate,  not  by  the  law  of  descents  or 
otherwise,  but  tliat  respondent  was  entitled 
to  the  same  as  his  widow,  and  that  said 
testator  was  not  under  any  obligationa  to 
the  said  next  of  kin  of  him  claiming  the 
residue  of  said  estate  under  said  item  21  and 
the  codicil,  and  that  what  was  given  them 
was  purely  a  gratuity  on  testator's  part,  and 
not  because  of  any  obligation  resting  on  her 
late  husband  to  do  so;  and  praying  to  be 
dismissed  with  her  reasonable  costs. 

On  the  4th  of  December,  1901,  the  cause 
was  heard  on  the  bill  and  exhibits  filed,  pro^ 
cess  duly  executed  on- all  the  home  defend- 
ants, order  of  publication  as  to  the  non- 
resident defendants  completed  and  posted, 
and  the  answer  of  Mary  E.  Baker  tben  filed 
and  general  replication  thereto,  and  was  ar- 
gued by  counsel.  "On  consideration  whereof, 
the  court  being  of  the  opinion  that  item  No. 
21  in  the  will  of  Aaron  Baker,  deceased, 
which  is  as  follows:  *I  will  that  the  balance 
of.  my  lands  not  willed  shall  be  sold  and  the 
money  given  to  my  wife  for  charitable  pur- 
poses. I  win  that  the  balance  of  my  bonds 
not  willed  shall  be  collected  and  tbe  money 
given  to  my  wife  for  charitable  purposes'— 
Is  void  because  too  indefinite  and  uncertain, 
and  that  the  codicil  to  said  will  is  also  void 
because  too  indefinite  and  nncertahi,  and 
doth  so  decide;  and  the  court  being  further 
of  the  opinion  that  the  defendant  Mary  B. 
Baker,  widow  of  Aaron  Baker,  deceased,  not 
having  renounced  the  provisions  of  the  said 
will  for  her  within  the  time  required  by  law, 
la  not  entitled  to  participate  In  the  distribu- 
tion of  the  property  mentioned  In  the  said 
void  devises  and  bequests,  and  that  the  same 
shall  be  distributed  among  the  other  heirs 
at  law  and  distributees  of  the  said  Aaron 
Baker,  deceased."  The  court  then  referred 
the  cause  to  a  commissioner  with  directions  to 
state,  settle,  and  adjust  the  accounts  of  the 
executors,  and  to  ascertain  and  report  who 
were  entitled  to  the  amounts  In  the  hands 
of  the  executors  arising  from  the  property 
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mentioned  In  said  void  deTlses  and  bequests, 
and  in  what  proportion,  and  any  other  mat- 
ter deemed  pertinent  by  him  or  any  party 
Interested  in  the  matter  may  require.  From 
which  decree  Mary  B.  Baker  appealed  to  thdB 
court. 

The  principal  question  involved  in  this 
matter  Is,  what  was  the  intention  of  the  tes- 
tator? Was  It  his  purpose  and  Intent,  by 
the  words  "for  charitable  purposes,"  to  cre- 
ate a  trust,  making  his  wife,  Mary  K.  Baker, 
trustee,  to  dispense  the  charities  he  Intended? 
or  whether  such  words  can  be  construed  to 
create  a  trust  It  Is  asserted  by  counsel  for 
appellant,  and  not  denied,  that  the  will  was 
written  by  the  testator  himself,  and.  It  Is  very 
probable,  without  the  aid  or  advice  of  an 
attorney;  and  in  construing  the  will  it  is  our 
duty,  as  it  would  be  in  any  case,  to  take  the 
whole  will  together,  and  ascertain,  if  possible, 
the  purpose  and  Intent  of  the  testator.  He 
had  evidently  bestowed  upon  his  next  of  kin 
as  much  of  his  property  and  substance  as  he 
intended  they  should  have.  He  provided  a 
reasonable  support  for  his  wife,  the  first  iob- 
Ject  of  bis  care  and  protection.  Evidently 
the  testator  had  no  special  charity  in  view. 
He  points  out  no  particular  charity  he  in- 
tended should  receive  his  bounty,  gives  no 
directions,  and  suggests  no  course  to-be  pur- 
sued by  bis  wife  in  dispensing  the  charities. 
His  only  purpose  seems  to  have  been  to 
place  at  her  disposal  such  funds  as  would 
enable  her  to  exercise  the  generous  and  char- 
itable disposition  with  which  she  was  evi- 
dently endowed,  in  her  own  way  and  in  any 
direction  that  she,  in  her  discretion,  saw  prop> 
er.  If  he  had  placed  this  money  in  her  hands 
with  directions  to  build  a  church  or  some 
charitable  institution,  without  particularizing 
to  make  It  certain  as  to  what  he  desired  and 
intended  to  be  carried  out.  It  might  be  said 
he  had  created  a  trust,  but  one  which  was  so 
indefinite  and  uncertain  that  it  was  void; 
but  in  the  language  used  by  him  he  meant  no 
particular  charities  other  than  such  as  she 
might,  in  her  discretion,  see  proper  to  be- 
stow. The  words  "for  charitable  purposes" 
are  mere  precatory  words,  containing  no  com- 
mand or  instructions,  but  leaving  the  whole 
matter  in  the  discretion  of  the  legatee.  1 
Perry  on  Trusts,  i  119:  "But  no  trust  Is 
implied  where  the  words  simply  state  the 
motive  leading  to  the  gift,  as  where  the  gift 
is  to  a  person  'to  enable  him  to  maintain  the 
children.'  •  •  •  When  a  testator  gave  to 
his  wife  'the  use,  benefit,  and  proceeds  of  his 
real  estate  for  life  and  of  his  personal  estate, 
absolutely,  having  full  confidence  that  she 
will  leave  the  surplus  to  be  divided  justly 
among  my  children.'  It  was  held  that  the  wid- 
ow took  the  personal  estate  absolutely,  sub- 
ject to  no  trust,  and  that  the  word  'surplus' 
meant  what  was  left  unconsumed  and  undis- 
posed of  by  her.  And  It  may  be  added  that 
the  mere  expression  of  a  purpose  for  which  a 
gift  is  made  does  not  render  the  purpose 
nhi<o'%tory>"    And  In  Scamonds  T.  Hodge,  36 


W.  Va.  804,  16  S.  B.  156,  S2  Am.  St  Bep. 
854,  where  it  Is  held  that  the  wife  took  an  ab- 
solute estate  in  the  property  mentioned,  and 
created  no  trust  in  favor  of  the  children  un- 
der tills  devise  and  bequest:  "I  give  and  be- 
queath to  my  wife,  M.  L.,  all  of  my  estate, 
both  real  and  personal,  of  every  kind  and  de- 
scription for  the  purpose  of  raising  her  clill- 
dren,  to  have  and  to  hold,  to  her  and  her  heirs 
forever."  And  It  was  there  held  that  the 
words  "for  the  purpose  of  raising  her  chil- 
dren" must  be  construed  as  the  motive  as- 
signed for  the  gift  And  in  Bain  v.  Buff's 
Adm'r,  76  Va.  371,  it  Is  held  that  the  words 
"for  the  sole  and  separate  use  of  herself  and 
child  or  children"  do  not  give  any  estate  to 
the  child  or  children,  but  Indicate  the  motive 
for  the  gifts  to  the  mother.  And  Schouler  on 
Wills,  {  596,  says:  "American  cases  hold, 
moreover,  that  a  gift  to  enable  a  legatee  to 
confer  a  bounty  on  others  is  not  a  trust,  but 
a  beneficial  legacy  to  him."  See,  also,  WU- 
moth  V.  Wllmoth,  84  W.  Va.  426,  12  S.  B. 
731.  In  cases  where  it  la  difficult  to  deter- 
mine whether  the  words  used  create  a  trust 
or  not,  it  Is  said  in  Page  on  Wills,  S  613:  "The 
test,  as  laid  down  by  the  courts,  is  a  simple 
one,  the  application  alone  being  difficult  If 
the  will  clearly  shows  that  the  use  of  the 
property  Indicated  Is  merely  the  motive  which 
leads  the  testator  to  make  the  gift,  and  if  the 
beneficiary  is  not  limited  In  his.  discretion  as 
to  the  use  which  he  is  to  make  of  It,  the  gift 
does  not  impose  a  trust"  Underbill  on  Trusts 
and  Trustees,  pages  28-31.  In  Boyle  T. 
Boyle,  152  Pa.  108,  25  Atl.  494,  34  Am.  St 
Rep.  629,  it  Is  held:  "A  provision  In  a  will. 
'I  give  and  bequeath  to  my  wife  all  my  prop- 
erty, real  and  personal,  for  her  support  dur- 
ing her  natural  lifetime;  any  remainder  at 
her  decease  to  be  disposed  of  by  her  as  she 
may  think  Just  and  right  among  my  children' 
—imports  a  gift,  and  gives  to  the  wife,  upon 
the  death  of  the  testator,  a  fee  In  the  prop- 
erty with  all  its  Incidents,  Including  the  pow- 
er to  sell  and  to  devise.  The  words  referring 
to  any  remainder  do  not  limit  the  wife's  es- 
tate or  the  preceding  words  of  gift  'but  are 
precatory,  and  do  not  create  a  trust  In  favor 
of  the  children."  It  is  there  further  held: 
"The  intention  of  a  testator  to  create  a  trust 
must  be  apparent  upon  the  face  of  his  will 
apart  from  the  mere  existence  of  words  of 
trust  and  confidence,  or  none  will  be  deemed 
to  exist  Mere  precatory  words  or  words  of 
command  or  of  explanation,  contained  In  a 
will,  are  not  enough  to  create  a  trust,  or  to 
establish  an  intention  not  to  be  gathered  from 
a  consideration  of  the  operative  words  upon 
the  face  of  the  instrument"  Beck's  Appeal, 
46  Pa.  527:  "A  testator,  after  bequeathing 
an  annuity  to  his  wife  tor  her  support  in  lieu 
of  dower,  directed  his  executors  to  allow  her, 
during  her  widowhood,  a  further  sum  per  an- 
num to  be  paid  In  the  same  manner  and  at 
the  same  time  with  the  yearly  annuity.  In 
addition  thereto,  'for  house  rent'  Held:  (1) 
That  tiife  bequest  of  the  additional  annuity 
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wafl  absolute,  dependent  only  on  the  condi- 
tion ot  widowhood.  (2)  That  the  clause  de- 
scribing the  object  ot  the  gift  was  not  a  con- 
(Jitloa  subsequent  to  the  bequest  of  the  an- 
nuity, 80  as  to  defeat  It,  when  and  for  so 
long  as  the  widow  ceased  to  be  a  house- 
keeper. (3)  That  the  widow  was  entitled  to 
the  additional  annuity  so  long  as  she  remain- 
ed the  widow  of  the  testator,  though  she  did 
not  keep  house,  and  was  not,  therefore,  obli- 
ged to  pay  rent"  In  Williams  t.  Worthlng- 
ton,  49  Md.  572,  33  Am.  Rep.  286,  the  sylla- 
bus of  the  case  Is  as  follows:  "A  testator  pro- 
vided as  follows:  'It  la  my  will  and  desire, 
and  I  hereby  devise  and  bequeath  all  my 
property,  real,  personal  and  mlsed,  to  my  deat 
wife  E.  A.,  and  her  heirs  and  assigns  forever, 
and  it  is  my  request  and  desire  that  my  said 
wife  E.  A.  should  by  last  will  and  testament 
devise  and  bequeath  all  of  said  property  at 
her  death  remaining  In  her  possession  to  my 
friend  B.  W.,  and  to  B.  W.,  their  heirs  and 
assigns  forever,  share  and  share  alike.' 
Held,  that  this  did  not  create  any  trust,  but 
ttiat  E.  A.'8  estate  was  absolute."  Also,  see 
zu)te  at  end  of  the  case.  In  his  opicion  In  this 
case,  Bartol,  CL  J.,  quotes  with  approval  the 
rule  laid  down  in  2  Story,  Eq.  Jur.  $  1069: 
"It  will  be  agreed  on  all  sides  that  where 
the  intention  of  tho  testator  is  to  leave  the 
whole  subject,  as  a  pvre  matter  of  discretion, 
to  the  good  will  and  pleasure  of  the  party 
enjoying  his  confidence  and  favor,  and  where 
his  expressions  of  desire  are  intended  as 
mere  moral  suggestions  to  excite  and  aid 
that  discretion,  but  not  absolutely  to  control 
it,  there  the  language  cannot  and  ought  not 
to  be  held  to  create  a  trust  Now,  words  of 
recmnmendatlon,  and  other  words  precatory 
In  their  nature,  Imply  that  very  discretion, 
as  contradistinguished  from  peremptory  or- 
ders, and  therefore  ought  to  be  so  consttued, 
unless  a  dlfFerent  sense  is  irresistibly  forced 
upon  them  by  the  context  Meredith  v.  Hen- 
eage,  1  Sim.  642.  Accordingly,  hi  more  mod- 
em times  a  strong  disposition  has  been  indi- 
cated not  to  extend  tills  doctrine  of  recom- 
mendatory trusts,  but  as  far  as  the  authorl- 
tlee  will  allow  to  give  to  words  of  wills  their 
natnral  and  ordinary  sense,  unless  It  Is  clear 
that  they  were  designed  to  be  used  in  a  per- 
emptory sense."  See,  also,  1  Jar.  on  Wills, 
pages  396-7,  and  cases  there  cited.  Appel- 
lees cite  cases  referred  to  In  1  Jar.  on 
Wais,  where  it  is  held:  "A  gift  to  A.  to  dis- 
pose of  among  her  children,"  or  "a  gift  to  A. 
for  bringing  up  her  children,"  gives  A.  no 
interest,  but  creates  a  complete  trust  for  ha 
children.  The  first  "a  gift  to  A.  to  dispose 
of  among  her  children,"  might  create  a  trust 
If  It  so  appears  from  the  whole  will.  The  sec- 
ond, "a  gift  to  A.  for  bringing  up  her  chil- 
dren," are  almost  the  exact  equivalent  of 
tbe  following  worda  nsed  In  Seamonda  t. 
4«8.B.— U 


Hodge,  36  W.  Va.  804,  16  a  E.  156,  32  Am. 
St  Rep.  854,  before  cited,  where  it  is  held 
that  the  words  "for  the  purpose  of  raising 
her  children"  must  be  construed  as  the  mo- 
tive assigned  for  the  gift  And  in  Bhett  v. 
Mason,  18  Grat  541,  the  clause  bx  the  will 
in  controversy  was:  "I  devise  all  my  estate, 
in  possession,  remainder,  reversion  or  in  ex- 
pectancy, to  my  beloved  wife  B.  C.  M.,  for 
her  maintenance  and  support  t^nd  foi^  the 
maintenance  and  support  of  our  children,  dur- 
ing her  life  and  widowhood.  In  the  event  of 
her  marriage,  she  is  to  be  restricted  to  her 
dower  and  distributory  share  as  in  case  of 
Intestacy."  Upon  this  language  It  was  held 
that  the  widow  was  entitled  during  her  wid- 
owhood to  the  whole  profits  of  the  estate,  and 
there  was  no  trust  toe  the  children. 

In  support  of  appellees'  proposition  that  the 
bequest  made  in  item  21  and  codicil  are  void 
for  uncertainty,  they  cite  a  long  line  of  cas- 
es decided  by  this  court  beginning  with  Car- 
penter V.  Miller's  Ex'rs,  8  W.  Va.  174,  100 
Am.  Dee.  744,  where  It  Is  held  that  a  clause 
devising  estate  "to  the  propagation  of  th6 
Gospel  in  foreign  lands"  is  void  for  uncer- 
tainty. This  citation  Is  followed  by  Bible 
Society  V.  Pendleton,  7  W.  Va.  79;  Knox  v. 
Knox's  Ex'rs,  9  W.  Va.  124;  Carskadon  v. 
lorreyson,  17  W.  Va.  43;  Brown  v,  Cald- 
well, 23  W.  Va.  187,  48  Am.  Rep.  376;  Mong 
V,  Roush,  29  W.  Va.  119, 11  S.  K  906;  WUson 
V.  Perry.  29  W.  Va.  169,  1  6.  B.  302,  Pack 
V.  Shankllu,  43  W.  Va.  304,  27  S.  B.  389.  In 
all  these  cases  the  devises  and  bequests  were 
made  attempting  to  create  a  trust  for  the 
benefit  of  particular  charities  named  and 
specified,  leaving  no  question  as  to  the  pur- 
pose and  intent  of  the  testator  to  create  a 
truct,  and  in  each  case  the  bequest  or  devise 
was  held  to  be  void  for  uncertainty.  Coun- 
sel for  appellees  argue  three  propositions: 
First  Was  a  trust  created  in  said  item  21 
and  codicil?  Second.  Were  the  gifts  mention- 
ed therein  void  because  the  beneficiaries  were 
indefinite  and  uncertain?  Third.  Who  is  en- 
titled to  the  money.  If  said  gifts  are  void? 

In  our  view  of  the  case,  as  set  forth  in 
what  has  preceded,  no  trust  was  created  by 
said  Item  21  and  codicil,  and  the  gifts  men- 
tioned therein  are  not  void  for  uncertainty. 
Taking  the  whole  will  together.  It  was  clear- 
ly the  Intention  and  purpose  of  the  testator 
to  provide  his  wife  a  fund  which  would  en- 
able her,  solely  at  her  discretion,  to  dispense 
charities  in  such  manner  as  she  wight  choose. 

For  the  reasons  herein  given,  the  decree  of 
the  circuit  court  must  be  reversed,  and  this 
court  doth  construe  the  said  item  21  of  the 
will,  and  the  codicil,  to  give  to  the  said  Mary 
E.  Baker,  wife  of  the  testator,  the  money  and 
property  mentioned  in  said  item  21  and  codi- 
cil to  be  hers  absolutely,  and  this  court  doth 
accordingly  so  decree. 
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HICKOK  T.  CATON  et  at 

(Sopreme  Court  of  Appeals  of  West  Virginia. 
Marcli  28,  1008.) 

INJUNCTION— BNPORCBUBNT  OF  JUDOMBNT. 
1.  A  bill  filed  to  eujoin  a  jadtrment  rendered 
by  a  justice,  as  void,  which  fails  to  show  that 
piaintiS  was  without  adequate  remedy  at  law, 
is  bad  on  demurrer,  and  should  be  dismissed. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Ritchie  County; 
M.  H.  Willis,  Judge. 

Action  by  J.  W.  Hickok  against  A.  O.  Oa- 
ten and  otlierB.  Judgment  toe  plaintiff,  and 
defendants  appeaL    Reversed. 

B.  F.  Ayers,  for  appellants.  F.  U  Black- 
marr,  for  appellee. 

McWEORTER,  J.  A.  O.  Caton  brought 
his  action  before  a  Justice  of  the  peace  In 
Ritchie  county,  against  J.  W.  Hickok,  and 
obtained  Judgment  therein  for  $125.  Hickok 
took  it  ,to  the  circuit  court  of  Ritchie  county 
on  certiorari.  On  the  20th  day  of  October, 
1898,  the  cause  was  heard  in  the  circuit  court 
on  certiorari,  the  verdict  of  the  Jury  before 
the  justice  was  set  aside,  as  well  as  the 
Judgment  therein,  and  the  cause  dismissed, 
and  Judgment  for  costs  in  favor  of  Hickok 
against  Caton.  On  the  27th  of  October,  at 
the  same  term,  plaintiff,  Caton,  moved  tbe 
court  to  set  aside  the  order  of  Judgment  en- 
tered on  the  20th  of  October,  when  the  court 
made  an  order  in  default  of  the  appearance 
of  Hickok  to  prosecute  his  said  writ  of  cer- 
tiorari, the  same  was  dismissed,  and  Judg- 
ment was  rendered  in  favor  of  Caton  for  his 
costs.  At  tbe  May  rules,  1900,  defendant, 
Hickok,  filed  bis  bill  in  equity  against  the 
said  A.  C.  Caton  and  8.  G.  Pyle,  to  enjoin 
the  collection  of  tbe  said  Judgment  upon  exe- 
cution issued  from  the  docket  of  the  said  jus- 
tice of  the  peace  upon  said  Judgment,  and 
praying  that  the  said  Judgment  and  execution 
might  be  set  aside  and  annulled  and  for  gen- 
eral relief. 

Plaintiff  alleged  In  his  bill  that  he  first 
made  a  special  appearance  before  the  Justice 
to  dismiss  the  action  for  the  reason  that  tbe 
Justice  had  no  Jurisdiction,  and  submitted 
evidence  to  the  Justice  that  there  never  had 
been  any  dealings  between  tbe  parties  in 
Ritchie  county,  and  that  plaintiff,  Hickok, 
was  a  resident  of  Tyler  county,  where  the 
cause  of  action,  if  any  there  was,  arose,  and 
tliat  the  Justice  refused  to  dismiss  tbe  cause, 
and  called  a  jury  to  try  it,  but  that  said  Jury 
was  not  sworn  according  to  tbe  provisions  of 
section  86,  c.  50,  Code  1899,  and  that  the  Jury 
rendered  a  verdict  upon  wtilch  the  Justice 
entered  Judgment  in  favor  of  Caton  against 
Hickok;  set  out  the  facts  of  suing  out  his 
writ  of  certiorari,  and  the  proceedings  there- 
on, as  hereinbefore  stated,  alleging  that  plain- 
tiff, Hickok,  had  no  notice  of  tbe  orders  of 
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October  20th  and  27th,  and,  be  being  a  resi- 
dent of  Tyler  county,  and  not  of  Ritchie 
county,  he  was  entitled  to  notice  thereof  un- 
der the  provisions  of  section  12,  c.  127,  Id., 
and  further  alleging  that  the  order  of  Octo- 
ber 20th,  of  the  circuit  court,  setting  aside 
tbe  verdict  of  the  Jury  and  the  Judgment  of 
the  Justice,  and  giving  Judgment  to  Hickok 
for  his  costs  in  tlie  certiorari  proceeding, 
was  never  set  aside  by  the  circuit  court  of 
Ritchie  county,  and  still  remains  in  full  force 
as  it  was  entered  on  the  20th  day  of  Octo- 
ber, and  that  ttie  last  order,  of  October  27th, 
dismissing  the  writ  of  certiorari,  was  illegal 
and  Improvldently  entered,  and  was  in  vio- 
lation of  the  provisions  of  section  3,  c.  110, 
Id.;  and  exhibited  with  his  bill  as  weU  tbe 
proceedings  before  the  Justice  as  In  the  cir- 
cuit court  of  Ritchie  county,  alleging  that, 
notwithstanding  tbe  Judgment  of  the  Justice 
was  set  aside,  said  Justice  on  tbe  30th  day 
of  January,  1900,  fturnlshed  a  transcript 
tbereof  from  his  docket,  and  said  Caton 
caused  tbe  same  to  be  recorded  on  the  2d  of 
February,  1900,  in  tbe  office  of  tbe  circuit 
court  of  Ritchie  county,  in  Law  Execution 
Book  No.  S,  and  on  the  same  day  caused  an 
execution  to  be  issued  by  the  cl«'k  of  tbe 
said  circuit  court  of  Ritchie  county  to  S.  G. 
Pyle,  sheriff  of  Tyler  county,  returnable  at 
tbe  March  rules,  1900;  that  said  Pyle,  under 
said  execution,  had  levied  upon  a  certain 
bouse  belonging  to  Hickok  in  SistersvUle, 
Tyler  county,  and  threatened  to  proceed  to 
sell  tbe  same  to  satisfy  said  execution,  and 
alleging  that  the  transcript  from  the  docket 
of  said  Justice  and  the  execution  issued  there- 
on were  illegal  and  void— and  prayed  that 
the  said  Caton  and  said  Pyle,  sheriff,  be  en- 
Joined  from  collecting  the  same,  and  that  tbe 
said  Judgment  and  execution  be  set  aside  and 
annulled,  and  for  general  relief.  To  which 
bill  the  defendants  demurred,  and  filed  tbe 
answer  of  said  Caton  and  Pyle,  sheriff,  aver- 
riug  that  said  Hickok  had  ample  time  and 
opportunity  to  be  present  at  the  trial  before 
the  Justice,  yet  he  failed  and  refused  to  at- 
tend either  In  person  or  by  counsel,  and  that 
no  motion  was  made  to  set  aside  the  Judg- 
ment of  the  Justice,  nor  was  tbe  evidence  of- 
fered before  the  Justice  saved  by  bills  of  ex- 
ceptions; admitting  tbe  proceedings  on  tbe 
certiorari  in  tbe  circuit  court,  and  claiming 
that  it  was  a  fraud  upon  tbe  part  of  Hickok 
to  procure  the  dismissal  of  the  cause  in  the 
absence  of  himself  and  counsel  before  tbe 
day  on  which  It  vras  placed  on  tbe  docket 
for  trial,  and  that  respondents  used  no  fraud 
or  inducement  or  any  means  to  prevent  Hick- 
ok from  defending  his  cause  before  the  jus- 
tice nor  upon  tbe  writ  of  certiorari  in  the 
circuit  court;  and  saying  that  said  Hickok 
was  guilty  of  gross  laches  and  willful  neg- 
lect about  bis  defense.  Respondents  further 
aver  that  said  Hickok  did  not  make  any  mo- 
tion to  have  said  dismissal  of  his  certiorari 
proceedings  set  aside,  as  he  bad  a  right  to 
under  sections  11,  12.  a  127,  Code  1899;  that 
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Sckok  had  two  remedies  at  law  open  to  him 
—either  to  make  application  to  have  the  dls- 
mlBsal  set  aside  and  his  cause  reinstated  on 
the  docket,  or  take  an  appeal  to  the  Supreme 
Goort— and  that  he  was  required  to  pnrsue 
bla  legal  remedy,  and  not  to  enjoin  the  col> 
lection  ot  the  Judgment  in  the  court  of  «t- 
ultf ;  that  the  house  levied  upon  In  the  town 
of  SlstersvUle,  and  which  the  sheriff  threat- 
ened to  sell  as  alleged,  Is  situated  on  lease- 
hold property,  and  Is  a  chattel  Interest,  and 
Uahle  to  be  sold  under  execution.  Plaintiff 
filed  an  amended  bill,  to  which  defendants 
also  demurred,  which  amended  bill  contained 
principally  the  allegations  of  the  original 
bUl,  and  further  alleged  that  the  Justice  be- 
fore whom  the  action  was  brought  was  elect- 
ed In  and  for,  and  resided  in.  Clay  district, 
Ritchie  county,  and  issued  a  summons 
against  Hlckok  requiring  him  to  appear  be- 
fore the  said  Justice  at  J.  Newman's  office 
In  Cairo,  Grant  district,  in  said  county  (said 
Newman's  oiflce  named  for  the  place  df  re- 
tnro  of  the  summons  being  in  Grant  district, 
and  without  the  district  of  Clay,  in  which 
said  Justice  resided  and  was  elected),  and 
prayed  that  the  issning  of  said  summons  by 
the  Justice  should  be  declared  to  be  without 
Jnrlsdlction.  illegal,  and  void,  and  that  said 
Injunction  granted  be  made  perpetnal,  and 
Bald  Judgement  and  execution  be  annulled. 
Defendants,  Caton  and  Pyle,  answered  said 
amended  bUl,  denying  the  material  allega- 
tions thereof.  The  court  overruled  the  de- 
murrer to  the  bill  and  amended  bilL  On  the 
8d  day  of  July,  1901,  the  cause  was  heard 
upon  the  inpers  formerly  read,  and  upon  the 
motion  to  dissolve  the  Injunction,  when  the 
court  held  that  plaintiff  was  entitled  to  re- 
lief prayed  for,  and  perpetuated  the  Injunc- 
tion without  prejudice  to  the  rights  of  the 
defendants,  or  either  of  them,  to  take  such 
proceedings  at  law  as  they  might  be  advised 
to  bring,  from  which  decree  the  defendants 
appealed. 

It  seems  that  the  only  question  involved 
here  under  the  decisions  and  rulings  of  this 
court  and  of  the  courts  of  Virginia  is  as  to 
whether  the  plaintiff,  who  was  the  execution 
debtor,  had  an  adequate  remedy  at  law.  In 
High  on  Injunctions,  230,  It  is  said:  "While 
the  dlscasslon  of  this  branch  of  the  preven- 
tive Jurisdiction  of  equity,  as  applied  to  void 
Judgments,  as  shown  in  the  preceding  sec- 
tions, has  demonstrated  a  remarkable  conflict 
of  authority  upon  t^e  right  of  relief  by  In- 
junction in  such  cases,  the  prevailing  tend- 
ency'of  the  courts  seems  toward  the  estab- 
lishment of  the  simple  test  in  such  cases,  of 
whether  adequate  remedy  exists  at  law  for 
the  protection  of  the  Judgment  debtor  against 
the  void  Judgment.  Where  such  remedy  ex- 
ists, either  by  appeal,  certiorari,  application 
to  the  court  itself  which  rendered  the  Judg- 
ment, or  in  any  other  legal  and  adequate 
manner,  no  satisfactory  reason  is  perceived 
why  equity  shonld  depart  from  the  universal 
mie  of  withholding  Its  extraordinary  aid  to 


redress  a  grievance  which  Is  remediable  at 
law."  See  Hudson  v.  Kline,  9  Grat  379. 
And  In  Shay  v.  Nolan,  46  W.  Va.  299,  33  S. 
B.  225,  it  is  held:  "A  bill  for  an  injunction 
to  the  Judgment  of  a  Justice  on  the  verdict 
of  a  Jury,  which  shows  on  its  face  that  the 
plaintiffs  have  a  plain,  adequate  remedy  at 
law,  is  fatally  defective,  and  on  demurrer 
thereto  the  temporary  injunction  awarded 
should  be  dissolved,  and  the  bill  dismissed." 
And  in  Railway  v.  Ryan,  31  W.  Va.  364,  6  S. 
B.  824  (Syl.  point  1),  13  Am.  St  Rep.  865: 
"A  Jud^nent  pronounced  by  a  Justice  with- 
out service  of  process  upon  or  notice  to  the 
defendant  is  void.  But  as  such  Judgment 
may  be  set  aside,  even  when  rendered  upon 
the  verdict  of  a  Jury,  by  the  circuit  court 
upon  a  writ  of  certiorari,  the  defendant  in 
the  Judgment  cannot  obtain  relief  against  It 
in  a  court  of  equity."  The  remedy  at  law  is 
much  simplifled  in  the  matter  of  Judgments 
before  Justices,  since'  it  Is  held  that  an  ap- 
peal lies  therefrom  as  k  matter  of  right, 
whether  the  action  has  been  tried  before  the 
Justice  or  a  Jury.  ■  Richmond  v.  Henderson, 
48  W.  Va.  389,  37  S.  B.  653.  The  defendant, 
in  case  the  Judgment  of  the  Justice  was  ir- 
regular, had  a  right  of  appeal  to  the  circuit 
court  of  Ritchie  county,  and  the  amount  of 
the  Judgment  was  sufficient  to  carry  it  from 
the  circuit  court  to  the  Supreme  Court  of 
Appeals  In  case  the  circuit  court  committed 
error.  The  Judgment  of  the  Justice  having 
been  vacated  and  set  aside  and  the  action 
dismissed  by  the  circuit  court,  Hickok's  rem- 
edy was  and  is  by  motion  to  quash  execution 
for  want  of  Judgment  to  support  it 

The  bill  failed  to  show  that  the  plaintiff 
was  without  adequate  remedy  at  law,  the 
demurrer  should  have  been  sustained,  and, 
this  court  proceeding  to  render  such  Judg- 
ment as  the  circuit  court  should  have  ren- 
dered, the  decree  is  reversed,  the  demurrer 
sustained,  and  the  bill  dismissed. 

(S3  W.  Va.  158) 
TOWBB  V.  WHIP. 
(Saprems  Court  of  Appeals  of  West  Virginia. 
April  11,  1903.) 

BVIDKNCB— HANDWRITING  —  APPHAL— HARM- 
LESS ERROR— ACTION  ON  NOTB— FLBA— IN- 
STKUCTIONS-^IUDQE  DB  FACTO. 

1.  In  an  action  npon  a  promissory  note,  when 
the  defendant  denies  its  execution,  an  expert 
as  to  handwriting  may  compare  the  sigoatnre  to 
the    note   with   the    defendant's    signatiire    to 

Eleas  signed  and  sworn  to  by  him  and  filed  by 
im,  and  express  bis  opioion  whether  the  same 
person  made  the  signature  to  the  notes  and 
pleas. 

2.  The  allowance  of  bad  pleas  Is  harmless 
error,  if  no  evidence  is  given  nnder  them. 

3.  A  plea  that  a  negotiable  note  signed  by 
a  party  was  procured  by  deception  and  fraud, 
in  representing  it  to  be  a  paper  of  different 
character,  is  not  good  agamst  a  holder  for 
valne,  acquired  in  due  course  of  business  be- 
fore maturity,  unless  the  plea  aver  notice  to 
the  holder  of  such  fraud  and  deception  before 
he  acquired  the  note. 

S  t.  Bee  Bills  and  Notes,  vol.  T,  Cent  Dig.  i  MS. 
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4.  Inconslitent  or  IrreleTant  inatractloiui 
should  not  be  giyen. 

6.  A  Indgment  rendered  hj  a  special  Jndga 
elected  as  provided  by  law  is  neither  void  nor 
reversible  merely  because  he  did  not  take  the 
oath  in  article  4,  {  5,  of  the  Coustitation.  H« 
is  at  least  a  judge  de  facto. 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Mineral  County; 
R.  W.  Dalley,  .Tudge. 

Action  by  M.  C.  Totten  against  Sandford 
Whip.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  On  death  of  both  parties, 
personal  representatives  were  substituted,  to 
wit,  K,  E.  Tower  as  plaintiff,  and  E,  J.  Whip 
as  defendant    Reversed. 

Taylor  Morrison  and  C.  N.  Plnnell,  for 
plaintiff  In  error.  F.  M.  Reynolds,  for  de- 
fendant In  error. 


BRANNON,  J.  This  was  an  action  of  debt, 
tried  before  a  special  Judge,  on  a  negotiable 
note,  In  the  circuit  court  of  Mineral  county, 
brought  by  M.  0.  Totten  against  Sandford 
Whip,  resulting  In  a  verdict  and  Judgment 
for  the  defendant,  from  wblcb  he  has  sued 
out  a  writ  of  error. 

The  defendant  pleaded  nil  debet,  and  filed 
a  plea  (No.  S)  saying  that  "he  did  nqt  make 
or  sign  the  note  sued  on,"  which  was  veri- 
fied by  affidavit  The  defendant  also  filed 
two  special  pleas  (Nos.  2  and  4),  to  the  effect 
that  a  person  unknown  to  Whip,  pretending 
to  be  a  dealer  In  land  and  a  purchaser  of 
farms,  came  to  Whip's  house,  and  falsely 
represented  that  he  wished  to  buy  Whip's 
farm,  and,  with  Intent  to  defraud,  so  In- 
gratiated himself  Into  the  confidence  of  Whip 
that  he  agreed  to  sell  his  farm,  and  to  close 
the  bargain  In  two  weeks;  that  said  unknown 
person  suggested  that  In  case  he  should  not 
be  able  to  meet  Whip  within  that  time,  it 
would  be  necessary  that  he  should  have 
Whip's  post-office  address,  and  requested  him 
to  make  a  memorandum  of  it  and  presented 
to  Whip  what  be  supposed  to  be  a  common 
note  or  memorandum  book,  and  on  the  faith 
that  what  be  was  about  to  write  was  only 
such  post-offlce  address,  and  without  Inten- 
tion to  make  any  such  note  as  that  sued  upon, 
he  (Whip)  did  sign  a  paper  of  the  character 
represented—a  mere  memorandum  of  his  post- 
offlce  address,  and  not  as  a  note— and  that 
said  unknown  person  fraudulently  covered 
up  the  note  and  concealed  Its  contests  so 
that  he  (Whip)  did  not  and  could  not  know 
that  he  was  signing  a  note,  and  that  thus 
bis  signature  to  the  note,  if  It  was  his  sig- 
nature, was  obtained,  and  therefore  he  did 
not  knowingly  make  the  note,  and  that  he 
was  tricked  into  making  it;  and  that  the 
note  was  without  consideration.  The  defend- 
ant filed  plea  No.  4,  to  the  same  effect;  aver- 
ring the  note,  under  the  facts  of  fraud  and 
false  pretense,  to  be  a  forgery,  and  that 
the  plaintiff  was  not  a  purchaser  of  the  note 
for  value  before  maturity. 

Objection  is  made  to  plea  8  on  the  ground 


that  it  does  not  deny  the  fact  that  the  sig- 
nature to  the  note  is  the  signature  of  Whip. 
This  point  Is  not  tenable.  The  plea  says 
that  Whip  did  not  "make  or' sign"  the  note. 
It  be  did  not  make  or  sign  it  It  is  not  his  note, 
for  then  he  neither  made  It  himself,  nor 
authorized  another.  Section  40,  c.  125,  Coda, 
only  requires  that  where  a  pleading  al- 
leges that  a  person  "made"  a  writing,  the 
affidavit  shall  deny  the  making.  The  affi- 
davit Is  as  broad  and  definite  as  the  statute 
demands.  This  plea  was  not  necessary,  but  is 
good  in  itself,  and  operates  also  as  an  affidavit 
to  accompany  the  plea  of  nil  debet  which  at 
common  law  puts  the  execution  of  the  note 
in  Issue;  and  the  effect  of  that  plea  remains 
such  yet  with  the  quallflcatlon  that  said 
affidavit  must  be  filed  with  plea. 

The  vital  question  in  this  case  is,  did 
Whip  make  the  note?  He  denied  doing  so, 
by  pleas  1  and  3.  On  the  trial  the  plaintiff 
offered  a  witness  as  an  expert  and  proposed 
that  he  Inspect  Whip's  signature  to  the  affi- 
davits of  the  four  pleas  filed  by  talm,  and 
the  signature  of  WIilp  to  the  note  In  suit 
and  say  whether  the  same  person  made  them, 
and  proposed  to  prove  by  him  tliat  in  his 
opinion,  the  same  person  made  all  the  sig- 
natures; but  the  evidence  was  rejected.  In 
West  Virginia  it  is  settled  law  that  the  gen- 
uineness of  an  instrument  cannot  be  proven 
or  disproven  by  comparison  with  other  writ- 
ings. As  a  general  rule,  comparison  of  hand- 
writing Is  not  allowed.  State  v.  Koontz,  81 
W.  Va.  127,  5  S.  B.  32&  I  never  could  see 
the  soundness  of  this  mle,  but  it  was  well- 
settled  common  law  in  England  until  statute 
wiped  It  away,  and  generally,  but  not  every- 
where, prevailed  in  the  United  States.  It 
came  to  this  state  from  Virginia.  We  have 
always  regarded  this  as  the  Virginia  rule, 
but.  If  so,  Hanrlot  v.  Sherwood,  S2  Va.  1, 
has  overruled  it  But  concede  such  to  be 
the  law  in  West  Virginia;  yet  has  the  Su- 
preme Court  said  in  Moore  v.  United  States. 
91  U.  S.  270,  23  L.  Ed.  346:  "The  general  rule 
of  the  common  law  disallowing  a  comparison 
of  handwriting  as  proof  of  signature  has  ex- 
ceptions equally  as  well  settled  as  the  mle  it- 
self. One  of  these  exceptions  Is  that  if  a 
paper  admitted  to  be  in  the  liandwrlting  of 
the  party,  or  to  have  been  subscribed  by  him, 
is  In  evidence  for  some  other  purpose  in  the 
.cause,  the  signature  or  paper  in  question 
may  be  compared  with  it  by  the  Jury."  The 
disputed  paper  "may  be  compared  with  other 
writings  by  such  person  proved  or  admitted 
to  be  genuine,  and  already  properly  before 
the  court  for  other  purposes,  either  as  evi- 
dence in  the  case,  or  as  part  of  the  racord." 
16  Am.  &  Eng.  Ency.  L.  266.  The  defense 
on  the  trial  stated  that  it  was  not  admitted 
tluit  the  signatures  to  the  pleas  were  in 
Whip's  handwriting,  but  It  was  not  denied. 
And  Is  It  not  presumptive,  in  the  case  of  a  nat- 
ural person,  that  a  signature  to  a  plea  filed  in 
court  by  him  Is  his  own,  especially  as  It  L^ 
certified  to  have  been  subscribed  by  liim  b»- 
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torn  thft  clerk?  And  be  proffered  11^  as  his, 
and  It  would  be  prima  facie  bis  nntU  shown 
not  to  be  bis.  It  would  be  different  wltb  a 
paper  not  In  the  case.  Here  It  was  part  of 
tbe  record.  Could  It  be  questioned  that  the 
jury  might  compare  the  note  with  the  pleas? 
I  think  not  But  our  question  Is,  can  an 
expert  make  a  comparison  of  these  papers, 
and  give  his  opinion?  Yes,  he  can,  because, 
If  yon  once  settle  that  a  Jury  can  do  so.  It 
Is  a  subject  of  expert  evidence.  If  tbe  pa- 
pers are  such  as  to  allow  a  comparison,  ex- 
pert eyidence  may  be  applied  to  them.  Vin- 
ton V.  Peck,  14  Mich.  287,  Is  authority  not 
only  to  allow  comparison  with  other  papers 
already  In  tbe  cause,  but  also  to  show  that 
experts  may  be  called  to  make  tbe  compari- 
son, and  that  It  la  better  that  the  Jury  have 
the  aid  of  experts,  as  few  of  us  are  compe- 
tent to  do  so  with  success.  1  Greenl.  Ey.  $ 
578,  thus  states  the  law:  "Where  other  writ- 
ings, admitted  to  be  genuine,  are  already  In 
the  case,  here  the  comparison  may  be  made 
by  the  Jury,  with  or  without  the  aid  of  ex- 
perts." In  Hanriot  y.  Sherwood,  82  Va.  1, 
expert  evidence  to  make  such  comparison  Is 
held  proper.  In  Springer  v.  Hall,  83  Mo.  693, 
53  Am.  Rep.  598,  It  Is  held  that  such  expert 
evidence  may  be  used  to  compare.  This  casa 
is  cited  by  the  defense  tc  shovt  that  compari- 
son cannot  be  made  with  papers  made  after 
Bult,  but  there  the  defendant  proposed  to 
use  bis  'signature  to  his  own  pleadings  to 
prove  that  he  did  not  mak?  the  note.  Any 
amount  of  law  can  be  cited  to  show  that  ek- 
perts  may  compare  writings  and  give  their 
opinions.  Rogers,  Expert  Test  S  13S;  State 
y.  Thompson  (Me.)  13  Atl.  892,  6  Am.  St  Rep. 
172.  Much  case  law  Is  cited  to  show  that  ex- 
pert testimony  Is  weak  and  unreliable.  This 
may  or  may  not  be  so.  Courts  differ  as  to 
this  Many  regard  It  valuable,  as  It  surely 
Is  in  certain  cases.  We  pass  no  opinion,  as 
Its  weight  Is  for  the  Jury  Being  admissible, 
we  are  not  able  to  say  that  It  would  not  have 
bad  weight;  and.  If  such  evidence  might 
have  been  beneficial  to  the  plaintiff,  its  re- 
jection Is  error,  as  he  was  entitled  to  place 
before  the  Jury  all  admissible  evidence.  Kerr 
y.  Lunsford.  81  W.  Va.  675,  8  S.  B.  493,  2 
li.  R.  A.  668  Counsel  for  defense  argues 
that  Carskaddon  was  not  shown  to  be  an  ex- 
pert on  handwriting.  He  was  cashier  of  a 
bank— bad  been  for  12  years— and,  as  such, 
It  was  his  business  to  examine  signatures 
to  checks  to  test  their  genuineness,  and  was 
acquainted  wltb  Whip's  handwriting,  and 
bad  frequently  paid  his  checks.  We  think 
tbis  entitled  him  to  rank  as  an  expert  More- 
over, no  objection  was  made  on  the  specific 
ground  of  bis  Incompetency.  The  witness, 
through  modesty,  did  not  claim  to  be  an  ex- 
pert; but  that  Is  not  necessary,  if  he  states 
facts  showing  him  entitled  to  express  an 
opinion.  Rogers,  Expert  Test  i  17;  15  Am 
&  Eng.  Ency.  K  278. 

It  Is  assigned  as  error  that  pleas  2  and 
4  were  admitted.    No  evidence  was  given  In 


support  of  them,  and  no  ground  of  reversal 
exists  on  that  score,  though  the  pleas  are 
bad.  Amos  v.  Stockert,  47  W.  Va.  109,  84 
S.  B.  821.  But  as  tbe  case  goes  back  to  tbe 
circuit  court  It  Is  proper  to  pass  on  these 
pleas.  If  In  fact  Whip  signed  tbe  note,  be 
cannot  get  rid  of  it  on  tbe  plea  of  fraud, 
misrepresentation,  false  pretense  In  Its  pro- 
curement, or  want  of  consideration  against 
the  plaintiff.  If  a  bona  fide  holder  for  value, 
without  notice  of  stich  fraud,  etc.  For  this. 
Bank  v.  Johns,  22  W.  Va.  520,  40  Am.  Rep. 
606,  Is  full  authority.  The  pleas  are  also 
defective  In  not  charging  such  notice  to  Tot- 
ten  before  his  purchase.  Roberts  v.  Taven- 
ner.  48  W.  Va.  632,  37  S.  B.  576.  Plea  4  is 
bad  for  same  reasons,  and  also  for  putting 
In  the  duplicate  defense  that  Totten  was  not 
a  holder  for  value.  That  could  be  pleaded 
separately. 

Two  Instructions  were  given  on  defendant's 
motion,  of  which  the  plaintiff  complains. 
One  Is  that  before  a  verdict  for  the  plaintiff 
could  be  found,  it  must  be  proven  "that  the 
defendant's  intestate,  S.  J.  Whip,  signed  the 
note  sued  on,  as  his  note."  It  Is  said  this 
Instruction  Is  confused  and  misleading.  Tht 
note  was  signed,  "Sandford  Whip."  Evi- 
dence was  given  that  Whip  generally  signed, 
"S.  J.  Whip,"  or  "Sandford  J.  Whip."  It 
Is  clear  that  for  a  recovery,  Whip  must 
have  signed  bis  name  to  the  note;  that  Is, 
that  It  must  not  be  a  forgery.  But  If  he 
did  sign  his  signature  of  Christian  and  sur 
name,  leaving  out  the  3.,  It  binds  him.  A 
middle  name  Is  no  part  of  a  man's  name 
Counsel  of  plaintiff  says  that  It  was  Intend- 
ed to  tell  the  Jury  that  the  signature  to  the 
note  was  not  good,  because  not  signed  "S. 
J.  Whip."  If  so.  It  would  be  clearly  bad— 
the  Instruction  would  be.  But  I  do  not  so 
construe  it  l^e  note,  as  signed,  Is  binding 
on  Whip,  if  not  a  forgery.  The  words  "as 
his  note"  give  some  trouble.  What  do  they 
mean?  If  evidence  bad  been  given  under 
the  special  pleas  to  show  that  Whip  had 
been,  by  fraud  and  trick,  induced  to  sign 
a  paper  different  from  what  he  designed,  I 
would  say  those  words  would  make  the  In- 
struction bad,  as  telling  the  Jury  that  It 
would  be  no  note;  that  he  faust  have  sign- 
ed with  purpose  to  make  a  note,  which  Is 
not  so  as  to  a  bona  fide  holder  for  value, 
which  the  law  presumes  Totten  to  be.  Those 
words  perform  no  ofilce,  and  must  be  omit- 
ted, if  the  instruction  should  be  again  asked. 
Another  Instruction  Is  that  the  Jury  should 
find  for  the  defendant  unless  "M.  O.  Totten 
bad  possession  of  the  note  In  bis  lifetime." 
That  Is  true,  but  what  evidence  was  there 
to  raise  that  question?  Totten  in  bis  life 
brought  the  suit,  and  then  had  the  note,  and, 
as  the  court  Instructed  the  Jury  on  plaintiff's 
request,  "the  production  In  evidence  of  the 
note  sued  on  is  sufflcient  evidence  that  M.  0. 
Totten  bad  possession  of  the  note  in  his  life- 
time." There  is  no  evidence  to  Justify  said 
instruction  No.  5  of  plaintiff,  because  It  rals- 
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ed  an  Issue  not  pertinent  to  tbe  case,  and 
was  in  conflict  with  that  given  for  plain- 
tiff. We  can  only  Justify  it  by  saying  it 
availed  not,  in  view  of  the  other  Instruction. 
But  what  did  the  jury  think  abont  it?  Did 
it  think  the  plaintiff  must  expressly  prove 
that  Totten  had  tbe  note  in  Ills  lifetime?  We 
cannot  say. 

Counsel  for  plaintiff  asks  us  to  hold  that 
as  the  special  Judge  took  only  the  oath  sped- 
fled  in  section  11,  c.  112,  Code  1899,  and  did 
not  take  the  oath  found  in  section  S,  art  4, 
of  the  Constitution,  the  Judgment  Is  therefore 
bad,  and  bases  this  assignment  on  State  v. 
Burnett,  47  W.  Va.  731,  35  S.  E.  983;  hold- 
ing that  a  special  Judge  must  take  the  con- 
stitutional oath.  I  dissented  from  that  fea- 
ture In  that  case,  and  I  still  think  such  spe- 
cial Judge  need  not  take  that  oath,  as  the 
Legislature  thought,  because  it  reqnh%d  an- 
other oath;  but  the  court  does  not  now  pass 
on  that  question,  not  deeming  It  Important 
to  do  so.  The  court  Is  unanimous,  however 
tliat  question  may  be,  that  tbe  act  of  the 
special  Judge  is  nevertheless  valid  as  tbe  act 
of  a  de  facto  Judge.  We  think  so,  on  gen- 
eral common-law  principles.  See  Judge 
Dent's  opinion  In  State  v.  Cross,  44  W.  Va. 
328,  29  S.  E.  527;  dissent  in  Dial  v.  Hollands- 
worth,  89  W.  Va.  6,  19  S.  B.  657;  Walcott 
V.  Wells  (Nev.)  24  Pac.  367,  9  L.  R.  A.  59, 
87  Am.  St  Rep.  478.  It  is  generally  held 
that  an  oath,  though  required  by  law,  is  not 
indispensable,  but  is  a  mere  Incident,  and 
does  not  confer  the  office,  and  is  not  the  of- 
fice Itself,  though  tbe  person  be  punishable 
for  acting  without  taking  it  Mechem,  Pub. 
Off.  {{255,  262;  Throop,  Pub.  Off.  {  629. 
It  is  there  said  that  the  officer  regularly 
elected,  not  taking  the  oath,  ranks  above  a 
de  facto  officer,  and  Is  one  de  Jure,  by  de- 
feasible title— a  lawful  officer  until  turned 
out  Therefore  the  court  now  disapproves  of 
the  expression  of  opinion  in  State  v.  Bur- 
nett that  the  acts  of  a  special  Judge  are 
coram  non  Judice  for  want  of  oath.  A  Judg- 
ment would  be  neither  void  nor  voidable  for 
that  cause.  State  v.  Carter,  49  W.  Va.  709, 
39  S.  B.  611,  is  utterly  Inconsistent  with  that 
feature  of  the  Burnett  Case,  in  holding  that 
a  Judgment  by  one  acting  by  authority  or 
color  of  office  is  valid,  though  not  lawfully 
elected  or  appointed,  or  disqualified  to  hold 
the  office.  In  that  case,  section  15,  c.  7,  of 
the  Code  was  cited,  providing  that  "all  Judg- 
ments given  and  acts  done  by  any  person 
by  authority  or  color  of  office  before  his  re- 
moval therefrom  ♦  •  •  shall  be  valid 
though  it  afterwards  be  decided  or  adjudged 
that  he  was  not  lawfully  elected  or  appointed 
or  was  disqualified,  or  that  the  same  had 
been  forfeited  or  vacated."  Franklin  t. 
Vandervort  50  W.  Va.  412,  40  S.  B.  874,  la 
to  same  effect  So  this  Is  no  cause  for  re- 
versal. 

For  reasons  given  above,  the  Judgment  Is 
reversed,  the  verdict  set  aside,  a  new  trial  is 


granted,  special  pleas  2  and  4  are  stricken 
from  the  record,  and  the  caose  remanded 
for  farther  proceedings. 


(S3  W.  Va.  372) 

MORGAN  et  al  V.  WETZEL  COUNTT 
COURT. 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 
April  25,  1903.) 

MANDAMUS   TO   COUNTT    COURT— RKLOCATION 

OF  COUNTT  SEAT— DECLARING  VOTE— 

BAUjOTS— INJUNCTION. 

1.  A  writ  of  mandamus  lies  to  compel  a  coun- 
ty court  to  convene  and  ascertain  and  declare 
the  result  of  a  vote  upon  the  relocation  of  a 
county  seat,  where  It  has  failed  and  refused  to 
do  80. 

2.  An  Injunction  does  not  lie  to  restrain  bal- 
lot commissioners  from  putting  on  the  baiiots  to 
be  used  at  a  general  election  the  qnestion  of 
the  relocation  of  a  county  seat,  when  the  coun- 
ty court  has  made  an  order  gubmitting  such 
qnestion  to  vote.  Snch  an  injnnction  is  null 
and  void,  and  does  not  render  invalid  a  vote 
upon  such  question. 

3.  An  injnnction  does  not  lie  to  restrain  the 
holding  of  a  public  dection  authorized  by  law. 

(Syllabus  by  the  Conrt) 

Error  to  Circuit  Conrt,  Wetsel  County;  M. 
H.  Willis,  Judge. 

Action  by  B.  L.  Morgan  and  otters  against 
the  county  court  of  WetsMl  county.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er 
ror.    Reversed. 

B.  Lk  Batcher,  for  plaintiffs  In  enor.  T. 
P.  Jacobs  and  B.  B.  Snodgrass,  for  defendant 

in  error. 


BRANNON,  J,  The  comity  court  of  Wet- 
zel county  submitted  to  the  voters  at  the  gen- 
eral election  in  November,  1900,  the  question 
of  the  relocation  of  tbe  connty  seat  Cer- 
tain citizens  and  taxpayers  obtained  an  in- 
junction against  the  ballot  commissioners  re- 
straining them  from  putting  on  the  ballots 
to  be  used  at  the  election  the  qnestion  of  the 
relocation  of  tbe  county  seat  at  Pine  Qrove, 
and  they  did  not  put  the  question  on  the  bal- 
lots used  at  the  general  election.  However, 
voters  voted  upon  that  question  in  hundreds 
of  the  ballots.  At  some  of  the  precincts  the 
commissioners  of  election  made  and  returned 
along  with  the  pollbooks  and  other  iiapers  of 
the  general  election  separate  certificates  of 
the  result  of  the  election  at  those  precincts 
upon  the  county-seat  question  within  the 
time  fixed  by  law,  but  at  a  number  of  pre- 
cincts where  votes  were  cast  upon  tbe  ques- 
tion the  commissioners  did  not  make  out  any 
certificates  of  the  result  upon  that  question, 
though  tbey  made  a  memorandum  of  the  re- 
sult on  tbe  pollbooks  and  tally  sheets.  At 
tbe  regular  meeting  of  the  board  of  can- 
vassers of  tbe  election  to  canvass  the  retnma 
as  to  public  officers  the  board  did  canvass  the 
returns  as  to  the  county-seat  question  appear- 

T  t.  8m  IninaetiOD,  vol.  XI.  Cant  Olf.  |  ISL 
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log  on  the  certlflcates  sent  in  from  those  pre- 
cincts where  such  certificates  were  made  and 
sent  in  with  the  other  retnms,  and  ascertain- 
ed and  declared  that  the  result  was  for  relo- 
cation of  the  county  seat  44  votes,  and  against 
It  4S1  votes.  Several  weeks  after  the  elec- 
tion certain  citizens  procured  said  commis- 
sioners at  the  precincts  from  which  no  ier- 
tlflcates  had  been  sent  to  make  out  and  send 
to  the  clerk  of  the  county  court  certificates 
of  the  result  of  the  election  at  those  precincts 
Tipon  the  county-seat  question,  which  were 
delivered  to  the  clerk  April  S,  1901.  At  the 
second  regular  term  of  the  county  court  after 
the  election,  in  April,  1901,  John  Lavelle  and 
others  moved  the  county  court  to  file  the  said 
delayed  certificates,  and  to  summon  the  elec- 
tion officers  at  the  precincts  to  give  evidence 
of  the  truth  stated  in  the  certificates,  and  to 
acconnt  for  the  delay  tn  making  the  certifl- 
cates,  and  to  consider  the  memoranda  on  the 
pollbooks  and  the  tally  sheets  in  support  of 
the  certificates,  and  to  consider  the  memo- 
randa made  by  the  board  of  canvassers  touch- 
ing the  election,  and  from  all  such  evidence 
to  declare  the  result  of  the  election  upon  the 
county  seat  The  order  of  the  county  court 
upon  said  motion  shows  that  the  court  de- 
clined to  consider  said  delayed  certificates  be- 
cause they  had  been  made  out  since  the  ad- 
journment of  the  canvassing  board,  and  filed 
since  the  regular  January  term,  and  because 
returned  to  the  clerk  by  private  persons,  and 
not  under  seal;  and  the  court  declined  to 
rammon  the  election  officers,  and  declined  to 
entertain 'any  and  all  said  motions  made  by 
Lavelle  and  others,  and  repeated  that  it  de- 
clined to  consida:  said  delayed  certificates  or 
evidence  touching  the  election  upon  the  coun- 
ty seat  It  refused  to  allow  said  delayed  cer- 
tlflcateB  to  be  filed.  After  this  action  of  the 
connty  court,  B.  L.  Morgan  and  others  ob- 
tained from  the  circuit  court  an  alternative 
mandamus  commanding  the  county  court  to 
convene  in  regular  session,  and  ascertain  and 
declare  the  result  of  the  vote  at  the  election 
held  In  the  county  on  November  6,  1900,  "on 
the  gnestion  of  the  relocation  of  the  county 
seat  at  Pine  Grove  upon  tiie  separate  certifi- 
cates heretofore  delivered  by  the  election 
officers  to  the  do-k  of  said  court  and  those 
delivered  to  the  said  clerk  on  the  3d  day  of 
April,  1901,  and  to  enter  the  result  thereof 
of  record  as  required  by  law,  or  show  cause, 
U  any  it  can,  why  it  should  not  do  so"  The 
clrcnlt  court  refused  a  peremptory  manda- 
mus, and  Morgan  and  others  obtained  a  writ 
of  error. 

The  first  question  Is,  does  mandamus  lie 
In  the  case,  or  is  certiorari  the  proper  rem- 
edy? It  Is  useless  to  go  over  what  has  so 
often  been  discussed,  where  mandamus  does 
and  does  not  lie,  except  In  short  space.  Like- 
ly I  could  not  state  It  better  now  than  to  re- 
peat point  1  of  the  syllabus  in  Roberts  v. 
Paul,  50  W.  Va.  628,  40  8.  B.  470:  "The 
writ  of  mandamus  properly  lies  where  the 


Inferior  court  refuses  to  take  Jurisdiction 
where  by  law  It  ought  to. do  so,  or  where, 
having  obtained  Jurisdiction  In  a  cause.  It  re- 
fuses to  proceed  in  the  due  exercise  there- 
of; but  it  will  not  lie  to  correct  alleged  error 
occurring  In  the  exercise  of  Its  Judicial  dis- 
cretion while  acting  within  Its  Jurisdiction." 
The  inferior  tribunal  may  be  compelled  to 
act.  If  it  refuses  to  do  so.  State  v.  County 
Court  33  W.  Va.  680,  11  S.  E.  72.  We  may 
not  Just  say  that  the  county  court  refused 
Jurisdiction,  but  virtually  so.  It  reached  that 
result  by  refusing  to  go  on  to  Judgment  It 
declined  to  take  np  the  evidence,  to  consider 
the  certificates  and  other  matters  calling  for 
decision  in  one  way  or  the  other.  It  refused 
to  begin  to  consider  a  case  plainly  within  its 
Jurisdiction.  This  Is  virtually  a  rentmclatlon 
or  refusal  of  Jurisdiction,  because  it  refused 
it  In  an  Instance  to  those  entitled  to  call  for 
It  in  a  matter  of  which  it  had  Jurisdiction. 
If  it  be  not  exact  to  say  that  the  county  court 
refused  Jurisdiction,  we  can  say  that,  "having 
obtained  Jurisdiction  in  a  cause,  it  refused 
to  proceed  in  the  due  exercise  thereof."  The 
motion  was  to  declare  the  result  of  the  elec- 
tion upon  the  relocation  of  the  county  seat 
of  course  upon  all  returns,  questioned  and 
unquestioned.  This  the  coimty  court  had 
never  done.  The  action  of  the  board  of  can- 
vassers which  ascertained  the  result  on  the 
election  certificates  then  before  It  did  not 
operate  In  law,  was  a  nullity,  because  the  re- 
sult of  a  vote  upon  a  county-seat  question 
must  be  declared  by  the  county  court,  not  by 
the  board  of  canvassers.  Brown  v.  Board, 
46  W.  Va.  826,  82  S.  B.  168,  and  Brown  v. 
Randolph  County  Court  45  W.  Va.  827,  32 
S.  E.  165.  The  county  court  thus  refused  to 
perform  a  function  required  by  statute  of  It, 
which  it  had  not  yet  performed.  Certiorari 
lies  where  the  tribunal  has  performed  its 
office,  for  correction  of  error.  Here  the  coun- 
ty court  declared  no  result  on  any  of  the  re- 
turns. 

But  before  we  can  award  the  mandamus 
we  must  see  what  Is  the  effect  of  that  Injunc- 
tion against  the  ballot  commissioners.  Tliat 
was  an  Injunction,  against  holding  any  elec- 
tion upon  the  county-seat  question.  Does  in- 
junction lie  to  stop  an  election  for  public 
officers?  "Acts  of  public  officers  pertaining 
to  the  calling,  conducting,  and  certifying  the 
results  of  elections,  being  the  exercise  of 
political  functions  of  great  importance,  are 
rarely  and  relnctanOy  Interfered  with  by 
court  of  equity.  Owing  to  the  imperative 
necessity  of  protecting  expressions  of  the 
popular  will  In  the  selection  of  officers  and 
In  other  matters,  and  of  having  the  results 
of  such  expressions  accurately  ascertained, 
numerous  safeguards  against  fraud  and 
abuse,  and  remedies  for  the  correction  of  er- . 
ror  and  violations  of  duties,  are  usually  pro- 
vided by  statute,  so  that  the  existence  of 
means  of  redress  by  statutory  proceeding 
usually  afltords  ample  ground  tat  refusing 
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equitable  remedies.  Accordingly,  where  an 
election  1b  called  In  pnrsnance  of  a  law  an- 
thorizing  It,  a  court  of  equity  has  no  power 
to  restrain  the  officers  from  holding  or  the 
people  from  voting  at  such  election;  and 
they  cannot  be  punished  for  disobeying  an 
injunction  issued  in  such  a  case,  as  the  court 
has  no  Jurisdiction  to  Issue  the  writ  •  •  • 
And  a  court  of  equity  is  without  power  to 
restrain  county  commissioners  from  ordering 
an  election  for  the  removal  of  a  county  seat 
where  the  statute  providing  a  mode  of  con- 
testing elections  furnishes  a  remedy."  1 
Spell.  InJ.  &  EMra.  Rem.  {  630;  also,  section 
721.  "It  has  been  held  that,  the  power  of 
holding  an  election  being  a  political  power, 
equity  has  no  Jurisdiction  to  restrain  officers 
Intrusted  by  law  with  the  duty  of  holding 
elections  from  the  exercise  of  such  power." 
2  High  on  InJ.  S  131S.  "If  the  court  has  no 
jurisdiction  over  the  matter  Involved,  or  has 
exceeded  its  powers  by  granting  t^n  injunc- 
tion in  a  matter  beyond  its  Jurisdiction,  its 
Injimctlon  wUl  be  treated  as  absolutely  void, 
and  defendants  cannot  be  punished  for  con- 
tempt for  its  violation.  For  example,  when 
an  Injunction  is  issued  against  a  board  of 
township  officers  to  restrain  them  from  hold- 
ing an  election  which  they  are  antborized  by 
law  to  hold,  equity  having  no  Jmlsdiction  to 
interfere  in  such  case,  there  can  be  no  dis- 
obedience of  the  Injunction,  and  no  attach- 
ment for  contempt,  since  the  mandate  is  ab- 
solutely void."  High  on  InJ.  8  1425.  "The 
power  to  hold  elections  is  a  political  one,  and 
a  court  of  equity  has  no  Jurisdiction  to  en- 
join the  proper  officer  from  holding  an  elec- 
tion. An  Injunction  Issued  In  such  case  Is 
void,  and  gives  no  ground  for  attachment  for 
contempt."  10  Am.  &  Eng.  Ency.  L.  817; 
Paine  on  Elections,  S  940;  McCrary  on  Elec- 
tions, S  38a  Kindred  principles  are  stated 
In  Fleming  v.  Guthrie,  32  W.  Va.  1,  9  S.  E. 
23,  8  L.  B.  A.  53,  25  Am.  St  Rep.  792,  and 
Alderson  v.  Commissioners,  32  W.  Va.  640, 
9  8.  B.  868,  5  L.  R.  A.  334,  25  Am.  St  Rep. 
840.  It  cannot  be  thought  that  the  people 
bad  not  a .  right  to  vote  upon  the  question 
when  an  order  of  the  county  court  made  un- 
der authority  of  a  statute,  gave  them  right 
to  vote.  The  injimctlon  being  void,  there 
was  no  obligation  to  obey  it  State  v.  Blair, 
39  W.  Va.  704,  20  S.  E.  658;  Fleming  v. 
Guthrie,  32  W.  Va.  1,  9  8.  B.  23,  8  L.  R.  A. 
53,  25  Am.  St  Rep.  792.  We  shall  not  decide 
whether  the  certificates  are  good  or  bad,  or 
any  alleged  irregularity  touching  them,  or 
anything  as  to  the  result  of  the  election,  as 
these  are  matters  within  the  Jurisdiction  of 
the  county  court,  and  It  has  not  passed  on 
these  matters. 

Therefore  we  reverse  the  Judgment  of  the 
circuit  court,  and  award  a  peremptory  man- 
damus to  the  coimty  court  to  convene  and  as- 
certain and  declare  the  result  of  said  election 
niKMi  the  question  of  the  relocation  of  the 
county  seat  of  Wetzel  county  at  Pine  Grove. 


(tS  W.  Va.  524) 
PARR  V.  OURRBNOB  et  sL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  2,  1903.) 

BJBCTHBNT  —  CO-TBNANCT  —  BVroBNCB  —  IN- 
STRUCTIONS-ADVERSE POSSESSION. 

1/In  an  action  of  ejectment,  in  which  the 
question  of  co-tenancy  is  involved,  and  evidence 
strongly  tending  to  establish  the  same,  it  is 
error  to  Instruct  the  jury  that  "if  they  believe 
from  the  evidence  that  the  defendants  were  in 
the  possession  of  the  land  in  controversy  under 
a  claim  and  color  of  title  adverse  to  uie  title 
claimed  by  the  plaintiff,  and  exercising  open, 
notorious,  visible,  and  excloave  possession  of 
the  said  land,  claiming  title  to  tne  extent  of 
the  boundary  mentioned  In  the  deed  under 
which  they  claimed  title,  exercising  such  acts 
of  ownership  and  control  over  said  land  as  re- 
siding upon  it,  clearing  the  land,  and  cnitivat- 
ing  the  land  for  more  than  ten  years  next 
before  the  commencement  of  this  suit,  that  then 
they  should  find  for  the  defendants";  ignoring 
the  question  of  co-tenancy,  and  the  bringing  of 
knowledge  of  such  adverse  tiolding  home  to  the 
plaintiff. 

2.  Under  section  9,  c.  90,  Code  1899,  In  an 
action  of  ejectment  against  a  co-tenant  having 
an  equitable  interest  in  the  land  in  controversy, 
the  legal  title  to  the  whole  of  the  land  l>eing 
vested  In  the  plaintiff,  it  is  not  necessary  or 
proper  that  the  declaration  mention  the  equity 
in  the  defendant,  that  being  a  matter  of  de- 
fense. 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court  Randolpb  Ooun- 
ty;  John  Homer  Holt  Judge. 

Action  by  Genevieve  B.  Parr  against  Jon- 
athan Cnrrence  and  another.  Judgment  fur 
defendants,  and  plalntUC  brings  error.  Re- 
versed. 

O.  W.  Dalley  and  Strader  &  Strader,  for 
plalntur  In  error.  Harding  &  Harding  and 
W.  B.  Maxwell,  for  defendants  in  error. 

McWHORTBR,  P.  This  is  an  action  ot 
ejectment  for  790  acres  of  land  in  Randolpb 
county,  brought  in  the  circuit  court  of  said 
county  by  Genevieve  B.  Parr  against  Jona- 
than Currence  and  William  Currence.  The 
tract  of  land  sued  for  was  granted  by  the 
commonwealth  of  Virginia  by  patent  dated 
the  1st  day  of  January,  1851,  to  Caleb  Bog- 
gess,  who  died  intestate,  leaving  the  plaintlir 
his  sole  heir  at  law.  On  the  9th  day  of  May, 
1898,  the  defendants  entered  their  plea  of 
not  guilty,  and  an  order  of  survey  was  en- 
tered. On  the  15tb  of  October,  1901,  the  de- 
fendants entered  their  disclaimer  as  to  cer- 
tain portions  of  the  land  in  controversy,  and 
a  Jury  was  impaneled,  and  on  the  17th  of 
October  returned  a  verdict  in  favor  of  the 
defendants.  The  plaintlft  moved  to  set  aside 
the  verdict  on  the  ground  that  the  same  was 
contrary  to  the  law  and  the  evidence,  which 
motion,  being  considered  by  the  court,  was 
on  the  25th  of  October,  1901,  overruled,  and 
Judgment  entered  for  costs  for  the  defend- 
ants. 

The  plaintiff  filed  two  bills  of  exception, 
which  were  duly  signed,  sealed,  and  made  a 
part  of  the  record,  numbered,  respectively, 
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"2"  and  "3."  A  writ  of  error  was  granted 
the  plaintiff,  the  first  error  assigned  being 
the  giving  to  the  Jury  of  instruction  No.  0, 
asked  by  the  defendants,  and  set  out  in  plaln- 
tUTs  bill  of  exceptions  No.  2.  In  the  trial 
of  the  case  plaintiff  put  in  eTidence  the  said 
giant  for  the  790  acres  to  Caleb  Boggess, 
proved  by  witnesses  the  death  of  Caleb  Bog- 
gesa  prior  to  the  Institntlon  of  the  snit  and 
that  plaintiff  was  his  sole  heir  at  law,  and  It 
was  admitted  at  bar  that  the  defendants 
were  In  possession  of  part  of  the  land  in  con- 
troversy claimed  by  them.  The  defendants 
offered  in  evidence  on  their  part  a  deed  of 
Melvin  Cinrrence  to  Jonathan  CuiTence  dated 
the  1st  day  of  January,  1877,  and  recorded 
on  the  5th  day  of  May,  1890,  under  which  the 
defendants  claim  to  be  holding  their  posses- 
sion, which  deed  was  for  a  tract  of  500  acres, 
which  included  a  large  part  of  the  790  acres 
In  controversy.  In  rebuttal  plaintiff  offered 
In  evidence— and  which  was  permitted  to  be 
read  to  the  Jury— a  copy  of  a  paper  purport- 
ing to  lie  an  agreement  between  Caleb  Bog- 
gees  and  William  H.  Currence  whereby  It 
was  agreed  by  said  Currence  that  he  and 
Jcmes  McCall  would  convey  to  the  said  Bog- 
gess, without  warranty,  any  title  which  they 
might  have  to  five  undivided  sixth  parts  in 
value  of  the  said  tract  of  790  acres,  and,  that 
being  done,  the  said  Boggess  agreed  to  con- 
vey, without  warranty,  his  title  to  one  undi- 
vided sixth  part  in  value  of  the  said  tract, 
and  the  parties  agreed  that,  when  partition 
should  be  made  between  them  of  the  said 
land,  the  said  Currence  was  to  have  his  said 
sixth  part  thereof  at  either  end  he  might 
prefer,  by  a  line  run  across  the  said  tract 
parallel  to  the  end  lines  thereof.  Said  agree- 
ment was  signed  by  the  parties  under  seal, 
and  witnessed  by  J.  W.  Crawford,  and  had 
the  following  Indorsement  thereon:  "The 
foregoing  Is  a  copy  of  a  paper  this  day  pro- 
duced by  Melvtn  Currence  to  John  S.  Hoff- 
man as  an  agreement  between  his  father, 
William  H.  Currence,  and  Caleb  Boggess, 
which  he  said  he  had  found.  I  recognized 
the  body  of  the  writing  to  be  that  of  John  S. 
Hoffman,  the  signature  of  Caleb  Boggess 
thereto  as  bis  writing,  and  the  signature  of 
J.  W.  Crawford  as  a  witness  thereto,  as  bis 
writing,  August  9th,  1871.  James  H.  Lo- 
gan." Plaintiff  also  introduced  in  evidence 
a  copy  of  an  agreement  in  writing  between 
Melvln  Currence  and  Caleb  Boggess  dated 
October  12,  1868,  which  paper  recited  the 
fact  that  Joseph  Hart  made  a  deed  to  Wil- 
liam H.  Currence  and  James  McCall  for  a 
tract  of  land  on  the  waters  of  Middle  Fork 
river,  and  that  Currence  and  McCall  had  di- 
vided the  said  tract  by  a  line  running  length- 
wise through  the  center  of  it,  north,  40"  east. 
Into  two  equal  parts  of  like  form,  and  as- 
signed the  southeastern  half  to  Currence  and 
the  northeastern  half  to  McCall,  and,  recit- 
ing the  fact  that  the  part  assigned  to  Cur- 
rence lapped  onto  the  790  acres  granted  to 
Boggess,    then   referred    to    the   agreement 


signed  by  said  Currence  and  Boggess,  where- 
by Boggess  was  to  convey  his  Interest  of  one- 
fifth  In  value  (without  reference  to  the  Im- 
provements) of  the  lap,  and  that  said  Cur- 
rence was  to  make  a  special  warranty  deed 
to  Boggess  for  the  residue  of  said  land,  and 
recited,  further,  that  the  said  Currence  died 
leaving  eleven  heli-s,  the  said  Melvln,  being 
one  of  them,  had  purchased  the  interest  of 
four  of  the  other  heirs,  and  closed  with  the 
words:  "Now,  I  agree  that  James  H.  Logan 
may  set  apart  to  the  said  heirs  and  their 
assigns  such  fifth  part  in  value  of  the  said 
lap  of  the  said  land  so  conveyed  to  my  fa- 
ther, the  said  William  Currence,  and  the  resi- 
due of  the  said  land  to  the  said  Boggess. 
Witness  the  following  signature  this  12th 
day  of  October  In  the  year  1868.  Melvln 
Currence."  The  agreement  was  witnessed 
by  John  A.  Hutton.  Oral  evidence  was  In- 
troduced to  prove  the  making  and  execution 
of  said  agreements. 

The  instruction  No.  6  given  by  the  court  to 
the  Jury  on  behalf  of  the  defendants  is  as 
follows:  "The  court  Instructs  the  Jury  that 
If  they  believe  from  the  evidence  that  the  de- 
fendants were  In  the  possession  of  the  land 
In  controversy  under  a  claim  and  color  of 
title  adverse  to  the  title  claimed  by  the 
plaintiff,  and  exercising  open,  notorious,  vis- 
ible, and  exclusive  possession  of  the  said 
land,  claiming  title  to  the  extent  of  the 
boundary  mentioned  In  the  deed  under  which 
they  claimed  title,  exercising  such  acts  of 
ownership  and  control  over  said  land  as 
residing  upon  It,  clearing  the  land,  and  cul- 
tivating the  land  for  more  than 'ten  years 
next  l>efore  the  commencement  of  this  suit, 
that  then  they  should  find  for  the  defend- 
ants." If  the  evidence  was  sufficient  to  sat- 
isfy the  Jury  of  the  execution  of  the  agree 
ments  offered  in  evidence  by  the  plaintiff 
then  the  plaintiff  and  defendants  were  co- 
tenants  of  the  property  in  controversy,  and 
the  possession  df  one  was  the  possession  of 
all,  or  the  possession  was  held  for  the  ben- 
efit of  all  the  co-tenants.  In  Justice  v.  Law- 
son,  46  W.  Va.  163,  33  S.  E!.  102  (Syl.,  point 
2),  It  Is  held:  "A.  tenant  In  common  out  of 
possession  has  a  right  to  rely  upon  the  pos- 
session of  his  co-tenant,  as  one  held  accord- 
ing to  the  title  and  for  the  benefit  of  all  in- 
terested, until  some  action  is  taken  by  the 
other  evidencing  an  intention  to  assert  ad- 
verse and  hostile  claim."  And  point  3  of 
same  syllabus:  "One  tenant  in  common  may 
oust  his  co-tenant,  and  bold  in  severalty; 
but  a  silent  possession,  unaccompanied  with 
any  action  amounting  to  an  ouster,  or  giving 
notice  to  the  co-tenant  that  his  possession  Is 
adverse,  cannot  be  construed  Into  an  adverse 
possession."  And  In  Boggess  v.  Meredith, 
16  W.  Va,  1  (Syl.,  point  1),  It  Is  held:  "An 
actual  ouster  of  one  tenant  In  common  can- 
not be  presumed,  except  where  the  posses- 
sion has  become  tortious  and  wrongful  by  the 
disloyal  acts  of  the  co-tenant,  which  must  I>e 
open,  continued,  and  notorious,  so  as  to  pre- 
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dnde  all  doubt  of  the  character  of  his  hold- 
lug  or  the  want  of  knowledge  thereof  by  his 
co-tenant.  This  conduct  must  amount  to  a 
clear,  positive,  and  continued  disclaimer  and 
disavowal  of  his  co-tenant's  title,  and  an  as- 
sertion of  an  adverse  right;  and  a  knowl- 
edge of  this  must  be  brought  home  to  bis 
co-tenant." 

The  declaration  In  this  case  was  served  on 
the  5th  day  of  March,  1898.  While  the  deed 
from  Melvin  Onrrence  and  wife  to  defendant 
Jonathan  Currence  bears  date  the  Ist  day  of 
January,  1877,  and  was  acknowledged  on 
the  10th  day  of  the  same  month,  it  was  not 
recorded  until  the  5tb  day  of  May,  1890,  less 
than  eight  years  prior  to  the  institution  of 
this  action.  Prior  to  such  recordation  de- 
fendants' possession  was  presumed  to  be  for 
the  benefit  of  all  the  co-tenants  If  the  co- 
tenancy was  by  the  evidence  established.  In 
Boggeas  T.  Meredith,  cited,  at  page  25.  16 
W.  Va.,  Judge  Greene,  In  speaking  of  the 
possession  of  a  tenant  in  common,  says:  "He 
occupies  such  fiduciary  relation  to  his  co- 
tenanf  that  It  is  well  settled  that  the  law 
will  never  presume  that  he  has  actually  oust- 
ed bis  co-tenant,  or  that  there  has  been  a 
conveyance  to  him  by  such  co-tenant,  unless 
he  disclaims  the  title  which  be  holds  with 
his  co-tenant,  .asserts  an  adverse  title,  and 
brings  home  to  his  co-tenant  distinct  knowl- 
edge of  such  adverse  title  and  disclaimer." 
Hudson  V.  Putney,  14  W.  Va.  561.  And  in 
Parker  v,  Brast,  45  W.  Va.  399,  32  S.  E. 
269  (Syl.,  point  4):  "As  the  possession  of 
one  co-tenant  is  the  possession  of  ail,  laches, 
acquiescence,  or  lapse  of  time  cannot  bar  the 
right  of  entry  of  a  co-tenant  until  the  actual 
disseisin  has  been  effected  by  some  notorious 
act  of  ouster  brought  home  to  his  knowl- 
edge." Talbott  V.  Woodford,  48  W.  Va.  440, 
37  S.  B.  580;  Bennett  v.  Pierce,  60  W.  Va. 
604-609,  40  S.  E.  395.  If  Boggess  and  Cur- 
rence entered  Into  the  contracts  or  agree- 
ments that  were  put  In  evidence  by  plain- 
tiff—and  whether  they  had  or  not  executed 
such  agreements  was  a  question  purely  for 
the  jury— then  they  were  co-tenants,  and  pos- 
session held  by  one  or  the  other  of  them  or 
their  privies  was  the  possession  of  all  the 
co-tenants,  and  could  not  become  adverse 
without  notice  to  the  other  of  the  repudiation 
of  such  holding  and  of  an  adverse  claim. 
Instruction  No.  6  given  for  the  defendants 
totally  Ignores  the  plaintiff's  theory  of  co- 
tenancy, and  upon  which  there  was  evidence 
tending  to  establish  such  co-tenancy.  As  to 
the  weight  of  such  evidence  as  given,  no 
opinion  will  be  here  expressed,  as  the  case 
must  go  back  to  be  again  tried  by  a  Jury. 
The  exercise  of  the  acts  of  ownership  and 
control  over  said  land  as  set  out  In  the  in- 
struction, such  "as  residing  upon  it,  clearing 
the  land,  and  cultivating  the  land  by  the 
defendants,"  are  not  Inconsistent  with  their 
possession  as  co-tenants,  and  are  such  as  any 
tenant  in  common  might  have  exercised  for 
himself  and  on  behalf  of  the  other  owners. 


Under  Boggess  t.  Meredith,  and  other  author- 
ities dted,  the  said  instruction  should  not 
have  been  given  as  presented. 

Plaintiff's  bill  of  exceptions  No.  3  sets  out 
the  Instruction,  asked  for  by  the  plaintiff, 
and  refused  by  the  court,  as  follows:  "The 
court  further  Instructs  the  Jury  that  If  they 
believe  from  the  evidence  that  William  H. 
Currence,  the  father  of  the  defendant  Jona- 
than Currence,  and  Caleb  Boggess,  executed 
an  agreement  In  writing  bearing  date  the 
31st  day  of  May,  1855,  and  that  the  paper 
purporting  to  be  a  copy  thereof,  Introduced 
In  evidence,  is  a  copy  of  said  agreement, 
then  from  the  time  of  the  execution  of  said 
contract  tbe  said  Caleb  Boggess  was  the 
owner  of  all  the  land  in  the  declaration  de- 
scribed except  one '  undivided  sixth  of  that 
portion  of  tbe  same  described  in  said  agree- 
ment by  metes  and  bounds  until  the  time  of 
his  death,  and  that  at  his  death  the  plaintiff 
became  the  owner  thereof;  and  If  they  fur- 
ther believe  from  tbe  evidence  that  Melvin 
Currence,  son  of  said  William  H.  Currence, 
claiming  to  have  acquired  the  interest  for- 
merly held  by  bis  father  in  said  land,  except 
the  share  of  his  brother  Jonathan,  executed 
tbe  deed  to  the  defendant  Jonathan  Cur- 
rence bearing  date  the  1st  day  of  January, 
1877,  a  copy  of  which  was  introduced  in  evi- 
dence, and  if  they  further  believe  from  the 
evidence  that  the  defendant  William  H.  Cur- 
rence went  Into  possession  of  part  of  the 
land  in  controversy  in  1877,  after  the  execu- 
tion of  said  deed  to  the  defendant  Jonathan 
Currence,  under  a  verbal  agreement  with  his 
father,  the  said  Jonathan  Currence,  and  has 
remained  in  such  possession  ever  since,  such 
possession,  under  the  evidence  and  circum- 
stances in  this  case,  was  not  adverse  to  said 
Boggess  or  the  plaintiff  before  the  recorda- 
tion of  said  deed  on  the  Bth  day  of  May, 
1890,  unless  It  Is  shown  by  the  evidence  that 
before  the  recordation  of  the  said  deed,  and 
ten  years  before  the  institution  of  this  suit, 
notice  was  brought  home  to  the  plaintiff  or 
her  father,  Caleb  Boggess,  that  the  defend- 
ants were  holding  adversely  and  claiming  all 
the  land  In  controversy;  and  the  plaintiff  is 
entitled  to  recover  from  the  defendants  the 
land  In  controversy  except  the  one  undivided 
sixth  Interest  In  that  portion  of  the  790  acres 
described  In  the  paper  offered  In  evidence  as 
a  copy  of  an  agreement  between  Caleb  Bog- 
gess and  William  H.  Currence,  as  to  which 
undivided  sixth  the  plaintiff  has  waived  her 
right  to  recover."  There  was  evidence  suffi- 
ciently tending  to  prove  the  tenancy  in  com- 
mon to  submit  the  facts  on  which  It  depend- 
ed and  to  have  authorized  the  giving  of  the 
instruction  asked  by  the  plaintiff,  and  the 
same  should  have  been  given.^ 

It  is  insisted  by  coimsel  for  'defendants  In 
error  that  under  section  9,  c.  80,  Code  1899, 
to  entitle  her  to  put  in  evidence  the  agree- 
ments offered  by  her,  the  plaintiff  should 
have  stated  In  her  declaration  that  she  was 
claiming  an  undivided  share  or  interest  In 
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the  land  Id  controTeray,  itatlng  what  she  bo 
claimed.  The  action  was  brought  for  the 
whole  tract,  plaintiff  holding  the  legal  title 
thereto,  and  she  had  established  her  legal 
title  to  the  790  acres.  The  agreements  offer- 
ed In  eridence  conveyed  do  title,  but  were 
merely  executory  contracts.  Under  the  com- 
moD  law  Buch  contracts  were  no  defense  in 
an  actloD  of  ejectment  The  agreements 
were  proper  to  be  Introduced  by  the  plaintiff 
for  the  purpose  of  refuting  the  evidence  of 
defendant  on  the  question  of  adversary  i>08- 
session  and  establishing  the  co-tenancy.  The 
statute  (sections  20-22,  c.  90,  Code  1899)  pro- 
vides for  equitable  defenses  preserving  the 
equitable  rights  of  the  defendants,  whether 
they  Bball  set  np  such  defense  in  the  action 
or  not,  and,  the  defendants  in  case  at  bar 
not  having  availed  themselves  of  such  de- 
fense, the  plaintiff,  by  her  waiver  in  writ- 
ing to  her  right  to  recover,  more  than  five 
undivided  sixth  parts  of  the  property  sued 
for,  secured  to  the  defendants  their  one  un- 
divided sixth  part  without  resort  to  equitable 
proceedings  to  recover  the  same  In  case  plain- 
tiff should  recover  In  her  action  the  whole 
land  in  controversy.  In  Talbott  v.  Woodford, 
sapra,  48  W.  Ya.  448,  37  S.  E.  580  (SyL  point 
1),  It  la  held:  "Acts  of  exclusive  ovraershlp 
I^  one  of  two  co-tenants,  such  as  the  open 
sale,  conveyance,  and  delivery  of  possession 
thereunder  of  the  whole  subject-matter, 
amount  to  a  complete  ouster  of  the  other 
co-tenant,  and,  unless  he  brings  suit  within 
ten  years  thereafter,  his  right  of  recovery 
will  be  bound  by  the  statute  of  limitations." 
See,  also,  BenDett  t.  Pierce,  60  W.  Va.  eS04, 
40  S.  E.  895.  In  case  at  bar  the  possession 
was  not  changed;  the  deed  of  January  1, 
1877,  was  made  to  the  party  already  In  pos- 
session, and  there  was  nothing  to  call  the 
transaction  to  the  attention  of  plaintiff  or 
her  ancestor  at  least  until  the  5th  of  May, 
1890,  the  date  of  the  recordation  of  the  deed. 
It  follows  from  what  has  been  said  that 
the  third  assignment  of  error,  in  overruling 
plainttfTs  motion  to  set  aside  the  verdict  of 
the  Jury  and  award  her  a  new  trial,  and  In 
rendering  Judgment  against  her  in  favor  of 
the  defendants,  is  well  taken.  The  Judgment 
complained  of  must  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  to  the  cir- 
cuit court  of  Randolph  county  for  a  new 
trial  to  be  had  therein. 

BRANNON,  J.  (concnrrlng).  Counsel  tot 
Currence  puts  the  proposition  that  the  plain- 
tiff cannot  recover  a  part  interest  because 
the  declaration  claims  the  entirety.  The  dec- 
laration is  right  If  the  plaintiff  had  legal 
title  to  only  flve-sixths,  then  It  would  be 
proper  to  claim  that  only;  but  she  has  legal 
title  to  the  whole.  True,  that  legal  title  is 
subject  to  an  equitable  title  from  the  com- 
promise contracts,  but  that  would  not  pre- 
vent recovery  at  common  law,  but  by  stat- 
ute would,  if  the  defendant  chooses  to  use 
it  prevent  total  recovery.    I  incline  to  think 


that  If  the  plaintiff  had  not  disclaimed  one- 
sixth,  she  could  have  recovered  all.  Cur- 
rence could  have  pleaded  his  equity  to  one- 
sixth,  and  thus  averted  recovery  of  the  sixth. 
He  did  not  do  so,  and  the  plaintiff  could 
recover  all,  and  Currence's  right  would  not 
be  affected,  because  saved  by  section  22,  c. 
90,  Code  1899.  Currence  did  not  defend  on 
that;  bnt.  If  he  bad  done  so,  his  right  would 
be  left  him.  The  plaintiff  brought  in  papers 
showing  Currence's  right  to  the  sixth. 
Whether  those  papers  would  have  rendered 
a  recovery  of  the  whole  error,  as  Currence 
did  not  rely  on  them,  we  need  not  say,  in 
view  of  the  plaintiff's  disclaimer.  I  mean 
to  say,  as  the  purpose  of  this  note,  that  re- 
covery is  not  prevented  by  reasons  of  the 
declarations  going  for  the  whole  npon  the 
legal  title.  The  argument  of  surprise  will 
not  do  in  face  of  a  verdict  for  the  defense. 
I  agree  with  McWHOBTBB,  J.,  as  to  the  la- 
stmctions. 

(6S  W.  Va.  616) 

FBRRELIi  T.  FERRBIiL  et  aL 

(Supreme  Court  of  Appeals  of  West  Yir^nla. 
May  2,  1903.) 

ACTION  —  COMMBNCBMBNT  —  BQUITT-^URIB- 
DICTION  —  INFANT  —  8BRVICB  OF  PROCESS— 
RBFORMATION  OF  DBBO— IflSTAKB— BILL  07 
RBVIBW— BBTOFFBL. 

1.  The  issnaoce  of  a  summons  brings  a  salt 
Into  existence  at  its  date. 

2.  Where  there  are  only  two  defendants  to  a 
bill  in  equity,  one  adult,  the  other  infant,  and, 
after  sommona  issned,  thongh  not  served,  the 
blU  is  filed  in  term,  with  the  consent  of  the 
adult  and  the  court  appoints  a  guardian  ad 
litem  for  the  infant,  and  his  answer  is  filed, 
there  is  thus  a  cause  for  the  action  of  the  court 
and  it  has  jurisdictiou  to  decree  upon  the  mat- 
ter of  the  bill,  and  its  decree  is  neither  vOid 
nor  erroneous  for  the  mere  cause  of  want  of 
service  of  the  summons,  or  that  the  bill  was 
not  filed  at  rules. 

3.  There  need  not  be  service  of  process  on  an 
infant.  The  appointment  of  a  guardian  ad 
litem  and  his  answer  tor  the  infant  stand  in 
place  of  such  service. 

4.  Equity  will  entertain  a  bill  to  reform  a 
deed  where  it  is  alleged  the  scrivener  has  by 
some  mistake  so  drafted  it  as  to  not  execute 
the  intention  of  the  parties. 

5.  Generally,  to  warrant  equity  to  reform  a 
deed  for  mistake,  the  mistake  must  be  mntnal; 
bnt  where  there  are  not  two  parties  to  the  con- 
tract and  by  mistake  of  the  scrivener  the  In- 
strument does  not  execute  the  purpose  of  the 
party  executing  the  deed,  equity  will  reform 
the  deed  at  his  instance. 

6.  A  release  of  error  in  a  decree  will  bar  a 
hill  of  review  to  reverse  it 

7.  If  one  sign  a  written  contract  without  ac- 
quainting himself  with  its  contents,  be  is  estop- 
ped by  nis  own  negligence  from  acking  relief 
against  its  obligation,  if  his  signature  is  pr»- 
cured  without  fraud. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Logan  County; 
B.  S.  DooUttle,  Judge. 

Bill  by  Floyd  Ferrell  against  F.  A.  J.  Ftor- 
rell  and  others.  Decree  for  plaintiff,  and  de- 
fendants Ferrell  appeal.    Reversed. 


f  7.  Sm  ContracU,  vol.  U,  Cant  Dig.  |  «U. 


Digitized  by 


Google 


188 


44  SOUTHEASTBBN  RBPORTBH. 


CW.Va.- 


Ohmpbell,  Holt  &  Duncan,  Sheppard  & 
Ooodykoontz,  and  H.  K.  Sbumate,  for  appel- 
lants. John  B.  Wilkinson  and  John  S.  Mar- 
cnm,  tor  appellee. 

BRANNON,  J.  P.  A.  J.  Ferrell,  owning  a 
tract  of  900  acres  of  land,  had  prepared  the 
draft  of  a  deed  of  gift  by  which  he  pro- 
posed to  dlYlde  the  land  between  four  sons, 
one  named  Floyd,  and  a  daughter,  Anna. 
He  was  then  a  widower.  The  draft  bore 
date  May  4,  1881.  By  one  of  the  sections  of 
the  deed  he  gave  Floyd  all  the  land  from  the 
mouth  of  Warm  Hollow  running  np  the 
river  by  given  boundary.  By  another  sec- 
tion be  gave  to  his  daughter  his  residence  as 
shown  below.  Ete  did  not  sign  the  draft 
He  concluded  later  to  marry,  and,  desiring  to 
provide  for  the  wife  whom  be  was  to  marry, 
be  took  the  draft  to  a  lawyer,  H.  Clay  Rag- 
land,  and  stated  this  purpose  to  him,  and 
told  him  that  he  desired  his  future  wife  to 
share  equally  with  his  daughter,  Anna,  that 
portion  of  land  mentioned  in  the  draft  which 
he  proposed  to  give  his  daughter,  and  also 
that  portion  of  the  land  which  the  draft 
gave  to  Floyd  from  Warm  Hollow  up  to  a 
rock  fence  above  the  same,  so  as  to  take  from 
Floyd's  land  five  or  six  acres  of  bottom  land 
and  a  small  portion  of  the  hill  land,  and  re- 
quested the  attorney  to  so  amend  the  draft 
as  to  accomplish  his  Intention,  and  the  at- 
torney interlined  in  the  section  relating  to 
Anna  Floyd  the  words,  "And  it  is  further 
provided  that  my  future  wife  whoever  she 
may  be  is  to  share  equally  with  my  daugh- 
ter Anna,  and  in  case  she  marrys  to  her 
lands  is  to  be  added  all  the  land  from  the 
Warm  Hollow  up  to  the  rock  fence."  This 
made  the  section  read  thus:  "With  condition 
that  my  daughter  Anna  Ferrell  is  to  have  the 
bonse  I,  F.  A.  J.  Ferrell  now  lives  in  and 
the  field  and  orchard  around  the  bouses  and 
timbers  and  coal  enough  to  support  the  land 
and  fire  during  her  natural  Ufe-tlme,  that  is 
to  say  as  long  as  she  remains  a  single  woman 
and  at  her  decease  then  the  lands  and  houses 
is  to  belong  to  my  son  Andrew  T.  Ferrell's 
part  and  it  is  further  provided  that  my  fu- 
ture wife  whoever  she  may  be  is  to  share 
equally  with  my  daughter  Anna  and  in  case 
she  marrys  to  her  lands  is  to  be  added  all 
the  land  from  the  Warm  Hollow  up  to  the 
rock  fence."  The  section  giving  land  to 
Floyd  Ferrell  was  by  Inattention  left  un- 
changed in  the  draft  Without  reading  the 
paper,  and  being  told  by  the  attorney  that  he 
had  made  the  proper  changes  in  the  deed  to 
carry  out  his  intention,  be  signed  and  ac- 
knowledged the  deed,  and  lodged  it  in  the 
clerk's  ofilce.  The  said  F.  A.  3.  Ferrell  mar- 
ried shortly  after  this.  The  town  of  Mate- 
wan  occupies  the  portion  of  the  land  given 
by  the  deed  to  Floyd  Ferrell  lying  between 
the  Warm  Hollow  and  the  rock  fence,  the 
five  or  six  acres  which  it  was  designed  to  take 
from  him  and  give  to  the  wife,  and,  Ferrell 
and   wife  having  sold  various  lots  in   the 


town,  the  defect  in  the  deed  was  discovered, 
and,  the  question  of  the  title  to  the  lots  aris- 
ing, F.  A.  J.  Ferrell  sued  out  April  1,  1883, 
a  summons  in  a  chancery  suit  against  Floyd 
Ferrell  and  Mary  Ferrell,  wife  of  F.  A.  J. 
Ferrell,  to  reform  and  correct  said  deed  ao  as 
to  make  it  carry  out  the  intention  of  its  mak- 
er. Floyd  Ferrell  was  an  Infant,  and  the 
summons  was  not  served  or  returned;  bat 
on  April  21,  1883,  In  the  open  court  of  Logan 
county,  Ferrell  filed  his  bill,  with  consent  of 
his  wife,  and  H.  O.  Ragland  was  by  ttae 
court  assigned  guardian  ad  litem  for  Floyd 
Ferrell,  who  filed  a  formal  answer  for  tbe 
infant  placing  the  infant's  rights  under  tbe 
protection  of  the  court  Mary  Ferrell  filed 
an  answer.  Depositions  were  taken  by  tbe 
plaintiff.  Tbe  cause  resulted  in  a  decree  re- 
forming the  deed  in  the  respect  already  indi- 
cated. This  decree  dates  September  9,  1893. 
On  April  5,  1901,.  Floyd  Ferrell  filed  a  bill  of 
review  to  reverse  the  decree  for  error  of 
law.  F.  A.  J.  Ferrell  and  his  wife  defended 
this  bill  of  review.  Later  Floyd  Ferrell 
made  a  paper  under  seal,  called  a  "power  of 
attorney,"  constituting  H.  G.  Ragland  bis  at* 
tomey  and  counselor,  and  directing  him  to 
dismiss  the  bill  of  review,  and  releasing  all 
error  in  the  decree  which  it  was  filed  to  re- 
verse. Motion  to  dismiss  was  made  by  Bag- 
land,  and  resisted  by  the  attorneys  Marcnm 
&  Wilkinson,  who  filed  the  bill  of  review,  and 
time  was  given  them  to  file  afildavlts  to  op- 
pose the  motion  for  dismissal.  Later  Floyd 
Ferrell  seut  Ragland  a  letter,  saying  tliat  he 
bad  been  informed  that  Ragland  had  filed 
"some  sort  of  a  paper"  authorizing  him  to 
dismiss. the  suit  and  saying  that  he  did 
not  know  what  paper  it  was  when  be  signed 
it,  and  that  he  had  employed  Marcum  A: 
Wilkinson  to  represent  blm,  and  wished  tbe 
suit  prosecuted,  and  requesting  Ragland  to 
withdraw  the  paper  and  surrender  it  to  Mar- 
cum &  Wilkinson.  A  motion  to  withdraw 
this  paper  was  made,  and  resisted  by  Ferrell 
and  wife.  Floyd  Ferrell  filed  his  own  affi- 
davit tliat  be  went  to  Logan  C.  H.  to  look 
after  tbe  suit  and  while  there  "his  father 
and  Thomas  West  and  others  kept  after  him 
to  get  blm  to  sign  some  sort  of  a  paper 
about  the  matter,  and  he  refused  several 
times  to  do  so,  but  finally,  to  get  rid  of  them, 
he  signed  the  paper  without  at  the  time 
knowing  what  it  was,  or  that  it  contained 
any  authority  to  dismiss  his  bill."  The  an- 
swer of  Ferrell  and  wife  to  the  bill  of  re- 
view was  filed  July  24,  1901,  and  no  re- 
sponse was  made  to  it  until  November  1, 
1901,  when  the  court  overruled  exceptions  to 
the  answer  then  made  for  the  first  time, 
and  the  plaintiff  replied  generally  to  the  an- 
swer, and  moved  to  submit  the  case,  and  the 
defendants  opposed  the  motion,  and  asked  a 
continuance  to  give  time  to  take  proof  to 
support  their  answer,  and  also  moyed  that 
persons  named  In  their  answer  as  having 
purchased  lots  In  the  litigated  land  be  made 
parties,  and  tbe  court  took  time  to  consider. 
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On  the  next  day  the  court  made  a  final 
decree  allowing  Floyd  Ferrell  to  withdraw 
Eald  power  of  attorney,  and  refnslng  to  con- 
tinue the  case,  and  refusing  to  make  such 
new  parties,  and  finding  error  in  said  de- 
cree of  September  9,  1893,  and  reversing  that 
decree,  and  overruling  a  'motion  of  Ferrell 
and  wife  to  remand  the  original  cause  to 
rules  for  process  and  to  mature  the  same, 
and  striking  the  case  from  the  docket  From 
this  decree  Ferrell  and  wife  have  appealed. 

We  must  find  whether  there  is  error  of 
law  In  the  decree  which  was  reversed  by  the 
decree  entered  upon  the  bill  of  review,  and 
in  doing  so  we  must  look  only  for  error  ap- 
parent on  the  face  of  the  record,  and  cannot 
look  at  depositions,  as  this  is  a  bill  of  re- 
view for  error  of  law,  not  new  evidence. 
Dunn's  Bz'rs  v.  Renick,  40  W.  Va.  349,  22 
S.  El  66i  One  point  made  against  the  de- 
cree la  that  no  writ  was  served  on  Floyd 
Ferrell,  and  the  court  had  no  authority  or 
jurisdiction  to  docket  the  cause.  The  sum- 
mons was  not  returned,  the  bill  was  not 
filed  at  rules,  but  in  term,  and  no  rules  tak- 
en upon  it.  There  were  but  two  defendants 
— Mary  Ferrell,  who  appeared,  and  consent- 
ed to  the  filing  of  the  bill,  and  the  Infant. 
Floyd  Ferrell,  who  appeared  by  guardian  ad 
litem.  When  the  summons  Issued  there  came 
Into  existence  a  suit  Service  of  process  Is 
only  to  notify  the  parties  of  the  suit  What 
need  of  It  In  this  case  as  to  the  infant? 
Code  1899,  c.  125,  {  13,  dispenses  with  serv- 
ice upon  an  Infant,  and  makes  the  appoint- 
ment of  a  guardian  ad  litem  take  its  place. 
Though  served,  there  must  be  a  guardian; 
and  service  is  entirely  useles."),  as  it  performs 
no  office.  Alexander  v.  Davis,  42  W.  Va. 
465,  26  S.  B.  291.  Pleadings  may  be  filed  ei- 
ther at  rules  or  hs  term  in  open  court.  Bank 
■V.  DlstHlIng  Co.,  41  W.  Va.  630,  2S  S.  B. 
792,  56  Am.  St  Rep.  87&  The  only  purpose 
of  rules  Is  to  give  a  process  of  maturing  the 
case  for  hearing;  but  the  case  comes  at 
last  into  court  for  its  action.  Here  there 
was  no  need  of  maturing.  The  appearance 
of  the  parties  dispensed  with  that.  The  case 
was  In  court;  It  was  not  out  in  the  country; 
the  bill  Just  where  it  must  have  gone  at  last, 
bad  it  been  filed  at  rules. 

Another  point  made  against  the  decree  is 
that  the  court  lud  no  authority  to  appoint  a 
guardian  ad  litem.  As  there  was  In  esse  a 
suit,  the  Code  gave  express  authority  and 
mandate  to  appoint  one.  As  to  the  appoint- 
ment of  Ragland,  he  was  not  an  unfit  person 
for  guardian  simply  because  he  amended  the 
deed,  and  was,  after  appointment,  and  filing 
his  answer,  compelled  to  give  testimony  by 
F.  A.  J.  Ferrell.  He  filed  the  usual  answer, 
placing  the  infant's  interest  under  care  of 
the  court 

Another  point  made  against  the  decree  is 
that  It  was  contrary  to  law.  Here  It  Is  said 
that  the  bill  shows  tbat  when  the  draft  of  the 
deed  had  been  amended  Ferrell  did  not  read 
it,  and  Is  thus  guilty  of  negligence.    The  bill 


shows  that  he  was  misled  by  the  assurance 
of  the  attorney  that  the  draft  had  been  so 
amended  as  to  work  the  Intent  he  bad  In  mind, 
and  that  he  was  unlearned,  and  would  hardly 
have  discovered  the  mistake  had  he  examined 
the  papers.  If,  In  fact,  the  scrivener  did  make 
the  mistake,  should  this  Inadvertence  preclude 
relief,  and  destroy  the  right  of  Mary  Ferrell  T 
"Mistake  may  be  defined  to  be  some  uninten- 
tional act,  omission,  or  error  arising  from  un- 
consciousness, error,  Ignorance,  forgetfulness. 
Imposition,  or  misplaced  confidence."  Kerr, 
Fraud  &  Mistake,  396.  In  this  case  the  paper 
failed  to  carry  out  the  Intent  from  error  or 
defect  of  expression.  The  scrivener  did  not 
use  language  to  make  it  do  so.  "An  error  of 
expression  occurs  when  the  parties  enter  into 
an  agreement,  and  afterwards,  in  reducing 
its  terms  to  writing,  make  a  mistake,  so  that 
the  Instrument  does  not  express  the  contract 
it  was  Intended  to  evidence."  20  Am.  &  Eng. 
Ency.  Lb  821.  Here  there  was  no  agreement 
but  there  was  fixed  Intent  and  purpose  not 
carried  out  "Where  It  to  clear  that  an  in- 
strument does  not  express  the  intent  of  the 
parties,  owing  to  the  Innocent  omission  or  In- 
sertion of  a  material  stipulation,  equity  has 
Jurisdiction  to  grant  relief  by  way  of  reforma- 
tion on  ground  of  mistake."  "Thus,  where 
there  Is  a  mistake  of  a  scrivener  which  pre- 
vents the  Instrument  from  expressing  the  in- 
tent of  the  parties,  it  will  be  reformed."  1  Am. 
&  Eng.  Dec.  in  Eq.,  239;  Western  Mining 
Co.  V.  Peytona  Co.,  8  W.  Va.  406;  Allen 
V.  Yeater,  17  W.  Va.  128;  Longh  v.  Michael, 
87  W.  Va.  679,  17  S.  E.  181,  470;  Keen  v. 
Kerns,  47  W.  Va.  575,  85  S.  B.  902;  2  Pom- 
eroy,  Eq.  {  853.  But  It  Is  said  that  to  call 
on  equity  to  reform  a  document  the  mistake 
must  be  mutual,  and  a  mass  of  citation  la 
made  to  support  the  proposition.  This  la  true. 
Where  It  Is  the  mistake  of  both  parties,  equity 
will  reform;  where  of  one  iwirty  only.  It  can- 
not reform  because  of  mistake  of  that  one 
only,  as  that  would  Impose  on  the  other  a  con- 
tract he  never  assented  to,  and  the  court  would 
not  reform,  but  rescind.  The  demand  of 
mutuality  does  not  however,  apply  to  a  mis- 
take that  Is  one  purely  that  of  a  scrivener. 
"Where  a  contract  is  explained  by  the  parties, 
and  he  is  directed  to  prepare  a  deed  in  ac- 
cordance with  such  explanation,  he  may  be 
properly  regarded  as  agent  of  both  parties, 
and  his  mistake  In  preparing  the  Instrument 
win  be  deemed  the  mistake  of  both,  or,  rather, 
proof  of  his  instructions  will  be  proof  of  the 
precedent  agreement  and  the  discrepancy  be- 
tween these  instructions  and  the  histrument 
as  drawn  will  be  evidence  of  the  mistake." 
20  Am.  ft  Eng.  Ency.  L.  823.  "Where  there 
Is  no  mistake  as  to  the  terms  of  an  agreement 
but  through  a  mistake  of  the  scrivener,  or  by 
any  other  inadvertence  in  reducing  It  to  writ- 
ing, the  Instrument  does  not  express  the  agree- 
ment actually  made.  It  may  be  reformed  by 
the  court.  It  is  only  where  an  action  Is  to 
reform  the  agreement  Itself  that  It  Is  neces- 
sary to  allege  In  the  pleadings  and  prove  on 
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the  trial  that  the  mistake  was  mutual."  Bom 
V.  Schrenkelsen,  110  N.  Y.  55,  17  N.  B.  339. 
In  Pitcher  v.  Hemiessey,  48  N.  Y.  424,  the 
court  held  that,  where  there  was  no  mistake 
about  the  agreement  and  the  only  mistake 
alleged  was  In  the  reduction  of  that  agreement 
to  writing,  such  mistake  of  a  scrivener  or  of 
either  party,  no  matter  how  it  occurred,  may 
be  corrected.  And  we  read  from  Stlnes  t. 
Hays,  36  N.  J.  Eq.  364:  "The  jurisdiction  of 
the  court  of  chancery  to  relieve  against  deeds 
drawn  up  by  a  mistake  contrary  to  the  Inten- 
tion of  any  of  the  parties  is,  said  Mr.  Spence, 
of  a  very  early  date.  1  Spence,  Eq.  Jur.  633." 
It  would  seem  queer  that,  where  there  Is  no 
contract  on  valuable  consideration,  but  a  fa- 
ther, in  making  a  deed  giving  his  land  to  his 
children,  dh^cts  a  scrivener  to  do  a  certain 
thing,  and  by  mistake  he  falls,  there  can  be 
no  relief  for  want  of  mutuality.  What  right 
has  Floyd  Perrell?  He  paid  nothing.  So  held 
in  Mitchell  v.  Mitchell,  40  Oa.  11,  because  the 
grantee  was  a  volunteer. 

This  is  enough  to  decide  the  case,  because, 
seeing  no  error  of  law  In  the  decree,  that 
ends  the  bill  of  review;  but  It  seems  further 
that,  if  there  were  error  of  law,  It  was  releas- 
ed by  the  power  of  attorney,  and  It  was  er- 
ror to  allow  its  retraction,  and  disregard  it 
in  the  decree  on  the  bill  of  review.  That 
paper  was  delivered  and  entered  in  the  case. 
It  at  once  operated.  "The  defendant  in  error 
may  plead  release  of  all  errors  or  a  release 
of  all  suits;  and  these  pleas.  If  found  for 
him,  will  forever  bar  the  plaintiff."  3  Ba- 
con, Abrldg.  380.  "And  a  release  of  errors 
in  the  same  instrument  with  the  warrant  of 
attorney  is  good."    Id.;  Hlte's  Heirs  v.  Wilson, 

2  Hen.  ft  M.  268;  2  Cyc  1007.  True,  Floyd 
Ferrell  says  he  signed  the  power  of  attorney 
to  get  rid  of  importunity,  and  did  not  know 
what  he  was  signing.  A  poor  excuse.  Can 
It  be  expected  that  a  court  would  entertain 
■neb  a  plea  to  a  solemn  sealed  Instrument 
Importing  sufficient  consideration?  End  of 
litigation  and  peace  and  danger  of  liability 
for  costs  Is  a  good  consideration.  It  Is  law 
as  old  as  the  hills  that  a  sealed  Instrument 
Imports  consideration.  A  deed  Is  good  with- 
out consideration.  The  seal  imports  it  2 
Minor's  Inst.  663.  Unless  a  statute  allows, 
the  consideration  imported  by  a  seal  cannot 
be  controverted,  or  that  It  was  not  Intended. 

3  Minor,  150,  152.  "One  is  never  required 
to  and  never  should  execute  a  written  instru- 
ment without  first  becoming  fully  acquainted 
with  its  contents.  He  should  read  it.  If  able; 
or.  If  illiterate,  have  it  read  to  him.  And 
when  he  has  signed  a  written  contract  the 
law  prima  facie  presumes  that  he  discharged 
this  duty.  Therefore,  whether  In  fact  he  did 
It,  or  chose  to  waive  the  privilege,  the  sig- 
nature binds  him."  Bishop,  Conttacts,  8  346w 
He  does  not  pretend  that  It  was  misread,  or 
that  he  directed  a  writing  operating  other- 
wise, or  that  duress  was  used.  The  simple 
truth  is,  be  meant  It  at  the  time;  he  meant 
to  let  the  second  wife  and   Ilttie  children 


of  his  aged  father  have  something  for  home 
and  bread,  because  he  thought  it  Just  and 
humane,  as  it  was.  Afterwards,  from  pet^ 
suasion  or  other  cause,  he  changed  his  mind. 
In  deference  to  counsel,  I  refer  to  some  cases 
cited  In  opposition  to  the  view  just  stated: 
Girard  v.  St  Louis  (Mo.)  27  S.  W.  648,  25 
L.  R.  A.  514,  45  Am.  St  Rep.  556.-  It  holds 
that  to  a  plea  of  release  in  an  action  for 
personal  Injury  a  reply  that  the  release  was 
obtained  by  fraud,  while  the  plaintiff  "was 
unable  from  pain  and  suffering  from  the  in- 
jury to  comprehend  liis  act  in  signing  It, 
and  that  be  never  assented  thereto,"  wets  a 
good  answer  to  the  plea.  Was  there  any 
ailment  disabling  Floyd  Ferrell  when  be  sign- 
ed this  release?  He  does  not  say  so.  An- 
other cited  case  is  Liord  v.  American  (Wis.) 
61  N.  W.  293,  26  L.  R.  A.  741,  46  Am.  St. 
Rep.  815,  holding  that  a  release  "signed  with- 
out knowledge  of  its  contents,  and  without 
any  Intention  to  execute  such  an  instrument, 
is  inoperative."  But  the  party  was  not  able 
either  to  read  or  write  English.  Floyd  Fer- 
rell could  do  so,  we  presume.  Another  case 
is  Bliss  V.  N.  X.  O.  Railroad  (Mass.)  36  N. 
E.  65,  39  Am.  St  Rep.  604,  holdhig  that  It 
a  plaintiff  testifies  that  soon  after  a  railway 
accident,  "while  suffering  from  It  and  dazed 
and  rattled  thereby,"  he  was  taken  to  the 
ofilce  of  the  railroad  company,  and  asked 
what  the  damage  to  his  clothing  was,  and, 
on  stating  what  It  was,  two  papers  were 
presented,  one  of  which  he  understood  to  be 
a  bill  for  such  clothing,  "and  the  other  was 
said  by  an  officer  of  the  company  to  be  a 
mere  matter  of  form,"  and,  If  he  signed  both 
papers  without  reading,  and  accepted  the 
sum  named  as  damage  to  liis  clothing,  and 
the  papers  were  a  receipt  for  and  release  of 
damage  for  the  personal  injury,  this  was 
sufficient  evidence  to  go  to  the  jury  of  fraud 
in  procuring  the  papers.  Certainly.  Here 
were  bodily  pain,  Incapacitating  the  party 
for  business,  ignorance  of  the  contents  of  the 
papers,  actual  false  representation  as  to  the 
character  of  the  papers— actual  fraud.  What 
has  that  case  to  do  with  this?  To  the  con- 
trary, from  the  same  state  from  which  the 
second  case  comes  (Wisconsin),  we  have  Al- 
brecht  v.  Milwaukee  Co.,  58  N.  W.  72,  41 
Am.  St  Rep.  30,  holding  that  "one  who  has 
signed  a  written  Instrument  without  being 
induced  by  fraud  or  deception  cannot  avoid 
its  effect  on  the  ground  that  at  the  time  he 
signed  the  paper  he  did  not  read  or  know 
its  contents;  and  the  fact  that  the  party- 
could  not  read  English  or  understand  the 
contents  of  the  paper  is  no  excuse."  See 
note,  page  33,  41  Am.  St  Rep.,  and  Borden 
V.  RIchbond,  37  Am.  St  Rep.  632,  and  note 
635,  containing  abundant  authority  to  sus- 
tain this  holding. 

Argument  against  this  release  is  made  on 
the  ground  that  Ferrell's  counsel  was  not 
consulted,  and  we  are  cited  to  some  remarks 
from  the  Wisconsin  court  found  in  Bailey 
on  Master's  Liability  for  Injuries  to  Servants. 
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487,  to  tbe  effect  that  a  release  after  action 
beg^ui  and  counsel  employed.  In  his  absence, 
should  not  bind  the  party,  unless  tbe  utmost 
good  faith  be  shown.  Here  I  ask,  where  la 
any  bad  faith  on  the  part  of  the  father 
shown?  It  may  be— though  we  cannot  say- 
that  the  father  and  his  friends  may  have 
urged  the  son  not  to  ruin  bis  father  by  tak- 
ing the  land,  and  render  him  in  old  age  liable 
to  breach  of  covenant  for  lots  sold,  and  Im- 
poverish his  little  children.  This  was  not 
fraud.  It  was  entirely  permissible.  What 
right  had  this  son  to  property  which  his  fa- 
ther had,  by  mistake,  given  him  without  pay, 
to  the  bankruptcy  of  father,  wife,  and  chil- 
dren? Was  It  Improper  for  the  father  and 
lilB  friends  to  address  such  considerations  to 
the  son  on  the  score  of  humanity  and  filial 
duty?  Was  this  fraud?  Was  this  bad  faith? 
Was  It  fraud  thus  to  seek  peace  from  litlga- 
UoD  with  a  son  in  old  age?  Which  had  the 
higher  moral  claim,  father  or  son?  Whose 
property?  When  we  come  to  look  at  the 
Wisconsin  case  from  which  the  remarks  cit- 
ed from  Bailey  are  taken,  we  find  that  the 
remarks  were  used  in  a  case  where  a  railroad 
company  got  the  release  from  tbe  injured 
woman  when  she  bad  no  advice,  and  her 
physician,  acting  on  behalf  of  the  company, 
urged  ner  to  execute  it,  though  she  desired 
to  postpone  it  until  she  could  see  her  coun- 
seL  The  company  agent  told  her  tbe  compa- 
ny would  defeat  her,  and.  If  It  did  not,  her 
counsel  would  absorb  her  recovery  by  fees. 
There  is  nothing  akin  to  that  In  this  case. 
We  have  not  access  to  two  other  cases  cited, 
but  from  quotations  from  them  they  have 
little  or  no  bearing  on  tbe  case.  But,  though 
this  release  was  a  positive  bar  to  the  bill  of 
review.  It  can  be  utterly  dispensed  with,  and 
Btlll  the  case  is  for  F.  A.  J.  Ferrell  for  the 
simple  reason  that  there  Is  no  error  of  law 
on  the  face  of  the  record  of  the  decree 
sought  to  be  reversed  by  the  bill  of  review. 

We  reverse  tbe  decree  pronounced  upon 
the  bill  of  review  on  the  1st  day  of  Novem- 
ber, 1901,  and  dismiss  the  bill  of  review. 


(6t  w.  Va.  tu) 

WOMELSDOKF  t.  O'CONNOB. 

(Supreme  Court  of  Appeals  of  West  Virgliila. 
April  18,  1903.) 

OAMCSLLATION  OF  NOTB— FAILimB  OF  CON- 
SIDERATION —  PURCHASB-MONET  N0TE3  — 
WARRANTY -DEED-RIGHTS  OF  PARTIES. 

1.  There  is  jurisdiction  in  equity  to  cancel 
promissory  notes  for  total  failure  of  considera- 
tion and  enjoin  an  action  at  law  thereon. 

2.  A  purchaser  of  land  uuder  general  war- 
ranty deed  will  not  be  compelled  to  pay  notes 
given  for  purchase  money  when  there  has  been 
a  decree  canceling  the  deed  vesting  title  in  his 
grantor  becaose  of  fraud  in  such  grantor  in  pro- 
car<ug  such  deed,  and  also  canceling,  for  such 
fraad,  tbe  deed  to  such  purchaser  from  such 
grantor. 

8.  Though  one  to  whom  land  has  been  con- 
veyed with  general  warranty  deed,  and  who  has 
lost  tbe  land  by  a  decree  canceling  both  the 
deed  vesting  tiUe  in  tils  grantor  and  also  the 


deed  to  such  purchaser,  on  account  of  the  fraud 
of  such  grantor  in  procurement  of  the  deed  to 
him,  has  conveyed  the  land  away,  yet  such  pur- 
chaser will  not  be  compelled  to  pay  notes  given 
to  his  grantor  for  purchase  money,  whether 
such  purchaser  has  been  made  liable  or  not  to 
his  grantee  on  account  of  his  own  warranty. 

4.  O'Connor  conveyed  land  to  Womelsdorf 
with  general  warranty.  In  a  snit  by  O'Con- 
nor's grantor  to  cancel  the  deed  to  O'Connor, 
and  also  the  deed  from  O'Connor  to  Womels- 
dorf, on  account  of  the  fraud  of  O'Connor  in 
procuring  his  deed,  there  was  a  decree  cancel- 
mg  both  deeds.  In  a  suit  in  equity  by  Wom- 
elsdorf to  cancel  notes  given  to  O'Connor  for 
purchase  money,  O'Connor  cannot,  to  defeat 
relief  to  Womelsdorf,  demand  that  he  be  placed 
in  statu  quo  by  the  reconveyance  of  the  land  by 
Womelsdorf  to  him. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Randolph  Oonn- 
ty;   John  Homer  Holt,  Judge. 

Action  by  O.  C.  Womelsdorf  against  J.  P. 
O'Connor.  Decree  for  defendant,  and  plain- 
tiff appeals.    Beversed. 

B.  D.  Talbott,  for  appellant.  J.  A.  Bent, 
for  appellee. 

BRANNON,  J.  Patric'k  O'Connor  conveyed 
a  tract  of  205  acres  of  land  to  John  P.  O'Con- 
nor, and  John  P.  O'Connor  conveyed  It  to 
O.  O.  Womelsdorf,  and  Womelsdorf  conveyed 
it  to  the  Roaring  Creek  C!oal  &  Coke  (Com- 
pany, and  that  company  conveyed  to  Dlller 
and  Terry,  trustees.  John  P.  O'Connor  con- 
veyed to  Womelsdorf  with  covenant  of  gen- 
eral warranty,  and  Womelsdorf  paid  down 
to  O'Connor  $1,537,  and  gave  O'Connor  two 
notes  of  $768.75  each  for  deferred  purchase 
money.  As  will  appear  from  O'Connor  v. 
O'Connor,  45  W.  Va.  354,  82  8.  B.  278,  Patrick 
O'Connor  brought  a  snit  against  John  P. 
O'Connor,  Womelsdorf,  and  the  coal  com- 
pany to  set  aside  the  deed  from  Patrick 
O'Connor  to  John  P.  O'Connor,  and  tbe  deed 
from  John  P.  O'Connor  to  Womelsdorf,  and 
the  deed  from  Womelsdorf  to  tbe  coal  com- 
pany, and  they  were  by  the  decision  In  that 
case  wholly  annulled.  Later,  John  P.  O'Con- 
nor brought  an  action  at  law  against  Womels- 
dorf upon  the  two  notes  given  by  Womels- 
dorf to  John  P.  O'Connor  for  unpaid  purchase 
money  under  the  conveyance  of  the  land 
from  O'Connor  to  Womelsdorf,  when  Womels- 
dorf filed  a  bill  in  the  circuit  court  of  Ran- 
dolph county  against  O'Connor  to  enjoin  the 
suit  at  law  upon  said  notes  and  to  cancel  the 
notes.  An  amended  bill  was  filed,  making 
Diller  and  Terry  parties.  The  amended  bill 
brought  Diller  and  Terry  and  the  coal  com- 
pany in,  and  set  up  the  conveyances  of  the 
land  to  them,  and  averred  that  they  had 
assumed  to  pay  the  notes  to  O'Connor,  and 
that  the  liability  of  Womelsdorf  under  his 
warranty  to  tbe  coal  company  was  uncer- 
tain, and  that  he  ought  not  be  compelled  to 
pay  O'Connor  unless  he  could  be  exonerated 
from  liability  to  the  coal  company,  and  it 
would  be  unjust  to  compel  him  to  pay  O'Con- 
nor, and  still  answer  his  warranty  to  the 
coal  company.    He  asked  that  these  matters 
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be  settled.  The  bill  proceeded  upon  the  tbe- 
orjr  that  O'Connor  was  inBolvent,  and  that 
the  land  bad  been  taken  from  Womelsdorf 
and  his  vendees  by  decree  of  this  court  set- 
ting aside  said  deeds.  O'Connor  was  In- 
solvent The  conrt  beard  the  case  upon  the 
bill,  amended  the  bills,  demurrers  by  O'Con- 
nor, his  answers,  replications,  answers  of 
Terry  claiming  that  he,  not  O'Connor,  was 
entitled  to  the  money  In  the  hands  of 
Womelsdorf,  special  reply  by  O'Connor  to 
Terry's  answer,  and  depositions;  but  the 
court,  after  reciting  that  the  cause  was  heard 
on  the  whole  record  as  stated,  sustained  the 
demurrers,  and  dismissed  the  bill  and  amend- 
ed bill,  and  Womelsdorf  appeals. 

This  la  a  suit  by  Womelsdorf  to  cancel 
notes  and  be  relieved  from  paying  them  by 
reason  of  badness  of  title  to  land  conveyed 
by  general  warranty.  He  could  either  de- 
fend at  hiw  or  go  Into  equity.  Equity  can 
cancel  the  notes.  The  general  law  gives  eq- 
uity Jurisdiction  to  cancel  notes  given  with- 
out consideration.  Besides,  section  6,  c.  126, 
Code  1899,  allows  either  suit  Ludington  v. 
Tlftany,  6  W.  Va.  11;  fflett  v.  Shull,  36  W. 
Va.  563,  IS  S.  E.  14&  It  Is  clearly  settied 
law  that  even  where  It  Is  not  the  case  of  un- 
paid purchase  money  under  an  execution  con- 
tract for  the  sale  of  land,  but  where  a 
deed  has  been  made,  the  purchaser  will  not 
be  compelled  to  pay  purchase  money  re- 
maining in  his  hands  and  look  to  his  war- 
ranty, where  the  grantor  is  Insolvent  and 
title  defective.  O'Connor  Is  Insolvent,  and 
the.  deed  he  received  from  Patrick  O'Connor, 
and  that  made  by  John  P.  O'Connor  to 
Womelsdorf,  utterly  annihilated  by  decree. 
Does  any  one  suppose  that  O'Connor  could 
enforce  the  lien  reserved  in  his  deed  to 
Womelsdorf  in  equity?  Why,  then,  should 
he  collect  it  at  law?  Bennett  v.  Pierce,  46 
W.  Va.  654,  31  S.  H.  972,  and  cited  cases. 
O'Connor  and  Womelsdorf  were  both  par- 
ties to  the  O'Connor  suit  declaring  said  deeds 
void,  and  it  is  res  Judicata  between  them 
on  that  point.  It  setties  that  the  land  is 
gone  from  Womelsdorf,  and  Is  sufficient  evic- 
tion. Harr  v.  Shaffer,  43  S.  E.  89,  52  W. 
Va.  — .  Counsel  for  O'Connor  would  im- 
press upon  us  the  law  of  actions  upon  a 
covenant  of  warranty;  would  treat  this  as  if 
it  were  a  suit  by  Womelsdorf  to  recover 
back  money  paid  upon  the  land  under  a 
breach  of  warranty.  It  is  not  such  a  suit 
It  is  a  suit  to  enable  Womelsdorf  to  keep  In 
tils  hands  purchase  money  for  his  indemnity. 
I  should  rather  say,  not  for  his  indemnity, 
should  he  lose  the  land,  but  to  be  relieved 
from  paying  money  for  land  already  irrevo- 
cably lost  to  blm.  Counsel  tells  us  that  the 
law  touching  actions  on  covenants  of  war- 
ranty requires  that  the  covenantee  place  the 
covenantor  in  statu  quo— that  is,  that  Wom- 
elsdorf give  O'Connor  back  the  land  before 
be  can  recover— and  that  he  cannot  do  this, 
as  he  has  conveyed  it  away.  As  Just  stated, 
this  Is  not  that  kind  of  a  suit    But  O'Con- 


nor gave  Womelsdorf  nothing  to  be  given 
back-massed  no  tiUe  In  fact  Pay  O'Connor 
purchase  money  when  Womelsdorf  got  noth- 
ing from  him!  A  startling  proposition!  The 
title  to  the  land  was  given  back,  over  both 
their  beads,  to  Patrick  O'Connor,  and  the 
right  of  that  decree  binds  both  as  res  Judi- 
cata. If  Womelsdorf  still  had  the  land.  It 
would  be  another  case.  He  has  It  not  to  give 
back,  not  merely  because  he  sold  it,  for  tliat 
sale  la  gone,  but  because  O'Connor  never 
conferred  it  upon  blm,  and  it  has  gone 
back  to  Patrick  O'Connor  by  law.  Where  a 
grantee  loses  his  land  from  a  superior  ad- 
verse titie,  is  an.  action  on  the  warranty 
defeated  for  want  of  reconveyance?  Or  can 
a  right  to  be  exempt  from  paying  purchase 
money  be  defeated  by  such  demand?  Here 
the  land  is  lost  by  soperior  claim  to  that  of 
John  P.  O'Connor.  He  cannot  return  it.  8 
Ballard,  Real  Prop.  382. 

Again,  counsel  would  tell  us  that  Womels- 
dorf cannot  stay  the  collection  of  the  notes, 
but  must  pay  them,  because  he  has  never 
been  called  on  by  the  coal  company  to 
make  good  his  warranty.  I  do  not  deny  the 
position  that,  where  one  parts  with  all  Inter- 
est in  the  land  warranted,  he  parts  with  all 
right  to  or  control  over  those  covenants  that 
go  with  the  land,  and  can  only  regain  the 
right  to  use  them  by  being  made  liable 
upon  his  own  warranty  and  paying  bis  liabil- 
ity. Bawle,  Cov.  for  Titie,  f  215;  Maupin  on 
Marketable  Title,  g  158;  Jones  v.  Blchmond, 
88  Va.  231,  13  S.  E.  414.  But  that  doctrine  Is 
inapposite  in  this  case.  That  would  apply  If 
Womelsdorf  were  suing  to  recover  for  mon- 
ey he  had  paid.  This  Is  a  suit  to  keep  from 
paying  when  he  gets  nothing. 

It  is  charged  that  Womelsdorf  was  a 
party  implicated  in  the  fraud  practiced  by 
John  P.  O'Connor  on  his  uncle  in  getting  an 
absolute  deed  under  promise  to  return  it  If  he 
did  not  pay  for  the  land  In  three  days,  as  set 
forUi  in  45  W.  Va.  854,  32  &  E.  276,  and 
equity  will  not  help  him.  The  evidence  does 
not  show  that  when  Womelsdorf  bought  of 
O'Connor  he  knew  of  John  P.  O'Connor's 
pledge  to  return  the  deed  in  three  days. 
O'Connor  in  the  first  suit,  as  a  witness,  ex- 
onerated Womelsdorf  from  the  Imputation, 
though  he  now  charges  it.  This  incon- 
sistency discredits  him.  If  even  Womelsdorf 
bad  known  of  it,  he  did  not  know  that  O'Con- 
nor had  changed  the  writing  from  three  to 
fifteen  days,  and  had  no  reason  to  believe 
that  O'Connor  would  not  pay  as  he  agreed. 
But  Womelsdorf  paid  the  purchase  money 
to  O'Connor.  $1,537.50.  Would  he  have  done 
so  If  he  had  known  of  such  change  of  the 
writing?  And  as  Patrick  and  John  P.  O'Con- 
nor were  uncle  and  nephew  living  together, 
even  if  Womelsdorf  had  known  of  the  change, 
he  did  not  know  of  any  want  of  authority  to 
change  it  or  that  it  would  not  be  satisfac- 
tory. The  former  decision  did  not  And 
Womelsdorf  a  .  participant  with  John  P. 
O'Connor  in  the  fraud,  but  only  that,  as  tfa« 
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latter'g  deed  was  void,  be  conld  confer  no 
title  on  Womelsdorf.  Womelsdorf  denied 
tliat  be  was  aware  tbat  the  land  bad  not 
been  paid  for. 

I  do  not  see  that  Womelsdorf  conld  bring 
Into  tbe  case  the  coal  company  and  Dlller 
and  Terry,  and  litigate  whether  they  were 
entitled  to  recover  against  him  on  the  war- 
ranties In  deeds  to  them,  as  that  would  In- 
troduce for  litigation  matters  In  which  O'Con- 
nor had  no  Interest.  But  as  they  agreed  to 
pay  these  very  notes  to  O'Connor  they  were 
proper  parties  as  to  that  They  were  really 
brought  In  In  order  that,  If  Womelsdorf 
should  be  decreed  liable,  the  money  might  be 
decreed  to  them,  as  O'Connor  would  be  lia- 
ble to  them  under  his  warranty.  I  do  not 
think  these  various  matters  could  be  liti- 
gated in  a  suit  limited  to  the  question  be- 
tween. Womelsdorf  and  O'Connor— whether 
Womelsdorf  was  liable  to  pay  the  notes. 
But  as  we  hold  he  to  not  liable,  this  Is  Im- 
material. 

Holding,  as  we  do,  tbat  as  the  land  is  lost 
to  Womelsdorf  he  cannot  be  made  to  pay 
the  balance  of  the  purchase  money,  we  re- 
verse the  decree,  and  cancel  the  two  promis- 
sory notes  made  by  O.  C.  Womelsdorf  to  John 
P.  O'Connor  for  $'r68.75  each.  In  the  record 
mentioned,  and  award  a  perpetual  injunction 
against  the  prosecution  by  said  O'Connor  of 
the  action  at  law  in  the  circuit  court  of  Ran- 
dolph county  is  his  name  as  plaintlfF  against 
■aid  Womelsdorf,  based  on  said  notes. 


(52  w.  Vs.  sa) 

OBISEB  MFG.  CO.  v.  CHEWNINO  et  al. 

(S'lprPEie  Court  of  Appoals  of  West  Virginia. 

March  28,  1903.) 

■QUITT  — PROCEDURE— WRIT  —  FRAUDULENT 
CONVKTANCE— BILLS  TO  SET  ASIDE— PRIORI- 
TIES -  BEFERENCE  —  NOTICE  OF  PROCEED- 
INGS. 

1.  The  procen  to  commence  a  suit  In  equity, 
or  an  action  at  law,  is  a  writ  commanding  the 
officer  to  whom  it  is  directed  to  Eummon  the 
defendant  to  answer  the  bill  or  action.  The 
date  of  the  writ  is  prima  facie  evidence  of  the 
time  of  its  issuance.  When  the  bill  or  decla- 
ration is  filed  in  the  suit  or  action,  it  relates 
back  to  the  issuance  of  the  writ 

2.  J.  W.  C.  executed  a  deed  of  trust  bearing 
date  on  the  31st  day  of  May,  1897,  to  secure 
the  payment  of  an  alleged  det>t  to  his  brother. 
On  the  15th  day  of  June,  1897,  the  O.  M.  Co., 
a  creditor  of  J.  W.  C  commenced  its  suit 
and,  at  the  August  rules  following,  filed  its 
bill  against  J.  W.  C.  and  others  to  set  aside 
the  deed  of  trust  as  frandulent,  and  to  subject 
the  property  thereby  conveyed  to  the  payment 
of  its  demand.  On  the  21st  day  of  June,  1897, 
B.  B.  recovered  a  judgment  against  J.  W.  C, 
and  on  the  7th  day  of  July,  1807,  commenced 
bis  suit,  and  at  July  rules  of  the  same,  year 
filed  bis  bill  against  J.  W.  C.  and  others  for 
the  purpose  aforesaid.  The  deed  of  trust  was 
set  aside  by  decree  entered  in  both  suits,  heard 
together.  Held,  the  demand  of  G.  M.  Co.  has 
priority  of  the  judgment  in  favor  of  B.  B., 
and  is  entitled  to  be  paid  in  full  out  of  the 
proceeds  of  the  sale  of  the  property,  before  the 
indgment  of  B.  B.,  or  any  part  thereof,  shall 
be  paid. 

3.  Where  a  commissioner  to  whom  a  cause 
has  been  referred  by  an  interlocutory  decree,  in 
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his  regular  proceedings  to  adjust,  settle,  and 
report  the  matters  so  referred,  takes  the  dep) 
oaitions  of  witnesses  to  enable  him  to  act  upon 
the  subject  hia  general  notice  of  such  pro- 
ceedings is  BufScieut,  without  a  special  notice 
from  film  or  the  adverse  party  that  such  dep- 
ositions will  be  taken. 
(Syihibns  by  the  Conrt) 

Appeal  from  Circuit  Conrt,  Monroe  Coun- 
ty;  J.  M.  McWhorter,  Judge. 

Bill  by  the  Geiser  Manufacturing  Company 
against  J.  W.  Chewnlng  and  others.  Decree 
for  plaintiff,  and  defendants  appeaL  Modi- 
fled. 

B.  Lw  Clark  and  J.  D.  Logan,  for  appel- 
lants.   John  Osborne,  for  appellee; 

MILLEB,  J.  This,  with  the  cause  of 
Baldwin  Ballard  against  W.  S.  Chewnlng  and 
others,  was  here  once  before,  upon  appeal 
granted  to  defendant  W.  S.  Chewnlng  from 
the  decree  of  the  drcoit  court  of  Monroe 
county,  made  In  said  causes,  heard  together 
on  the  23d  day  of  March,  1899.  Said  decree 
decides  that  a  certain  deed  of  trust  executed 
by  defendant  3.  W.  Chewnlng  to  L.  P.  Dunn, 
trustee,  bearing  date  on  the  31st  day  of  May, 
1897,  to  secure  to  W.  S.  Chewnlng,  a  brother 
of  grantor,  the  payment  of  an  alleged  de- 
mand for  $2,760,  was  and  "Is  fraudulent  per 
se  on  the  face  thereof,  and  is  void,  and  was 
and  Is  set  aside;  and  it  is  further  adjudged, 
ordered,  and  decreed  that  the  plaintiffs  [Gei- 
ser Manufacturing  Company  and  Baldwin 
Ballard]  have  a  Hen  on  the  land  in  the  bUls 
and  proceedings  mentioned  [being  the  same 
lands  In  said  trust  deed  described]  for  the 
amoimts  of  their  respective  demands;  tliat 
they  have  a  right  to  enforce  the  same  In  said 
causes;  and  that  said  causes  be  referred  to 
W.  McD.  Johnston,  a  commissioner  of  the 
said  drcult  court,  to  ascertain  and  report 
the  amount  of  real  estate  owned  by  the  de- 
fendant J.  W.  Chewnlng;  wliat  liens.  If  any, 
were  against  said  real  estate  prior  to  the  In- 
stitution of  the  suits  of  the  plaintiffs;  the 
amounts  the  plaintiffs  are  entltied  to  recover 
from  the  defendant  J.  W.  Chewnlng;  and 
any  other  matter  deemed  pertinent  by  him- 
self, or  required  by  any  party  In  interest" 
That  decree  was  afilrmed  by  this  court  49 
W.  Va.  508,  39  S.  E.  170.  After  the  said 
causes  had  been  remanded  to  the  circuit 
court  Commissioner  Johnston  executed  said 
order  of  reference,  and  ascertained  and  re- 
ported, as  "Class  1,"  a  judgment  in  favor  of 
Baldwin  Ballard  against  J.  W.  Chewnlng,  re- 
covered on  the  21st  day  of  June,  1897,  for 
$294.88,  with  interest  from  the  date  last 
aforesaid  and  $2.35  costs,  amounting.  In  the 
aggregate,  on  the  16th  day  of  October,  1001, 
to  $373.04;  In  "Class  2,"  a  debt  due  the  Gei- 
ser Manufacturing  Company,  amounting  on 
said  15th  day  of  October,  1901,  to  $656.81. 
and  a  judgment  In  favor  of  B.  N.  Crews, 
agent  for  C.  V.  Crews,  against  J.  W.  Chew- 
niug,  L.  Bowan,  and  J.  D.  Logan,  for  $96.18, 
rendered  on  the  4th  day  of  January,  1808, 
which  Is  reported  to  be  for  the  use  and  bene- 


Digitized  by 


>^oogie 


gi 


194 


44  SOUTHEASTERN  REPORTER. 


(W.  Va. 


fit  of  J.  L.  Rowan  and  J.  D.  Logan,  and  on 
the  15tb  day  of  October,  1901,  amounted  to 
Jfll7.96. 

The  said  Geiser  Manufacturing  Company 
excepts  to  the  report  because  it  gives  said 
Baldwin  Ballard  a  priority  over  said  com- 
pany, and  because  said  report  Includes  In 
class  2  the  said  Judgment  in  favor  of  E.  N. 
Crews.  Said  J.  W.  Chewning  excepts  to  said 
report,  which  finds  the  said  balance  of 
$056.81  against  him  In  favor  of  said  com- 
pany, when  the  proof  taken  and  filed  shows 
tliat  said  debt  is  entitled  to  a  credit  of  about 
$500.  Commissioner  Johnston,  among  other 
things  In  his  said  report,  says:  "Tour  com- 
missioner would  further  report  that  the  at- 
torney for  J.  W.  Chewning  contends  that  the 
debt  due  the  Geiser  Mfg.  Co.  should  be  cred- 
ited by  $100  Instead  of  the  $185,  and  that  the 
sale  of  the  trustee  G.  W.  Graves  was  void 
by  reason  of  the  fact  that  the  trustee  be- 
came the  purchaser  of  the  trust  property. 
Your  commissioner,  believing  the  question 
raised  to  be  one  of  law,  respectfully  refers 
the  matter  to  the  court  for  a  decision.  The 
testimony  taken  in  reference  to  this  matter, 
as  well  as  all  testimony  used  before  your 
commissioner  in  the  taking  of  said  accounts. 
Is  herewith  returned  as  a  part  of  this  report." 
Tlie  testimony  referred  to  in  said  report  is 
the  depositions  of  W.  C.  Harvey,  Jr.,  and  J. 
W.  Chewning.  The  caption  thereof  states 
that  they  were  "taken  before  W.  McD.  John- 
ston, commissioner  of  Monroe  chrcuit  court, 
at  his  ofiSce  in  the  town  of  Union,  W.  Va., 
on  the  26th  day  of  September,  1901,  pursuant 
to  notice  for  the  taking  of  certain  accounts 
in  the  chancery  cause  of  Baldwin  Ballard 
against  J.  W.  Chewning  et  als.  and  the  Gei-' 
ser  Mfg.  Co.  against  the  same,  now  pending 
in  the  circuit  court  of  Monroe .  county,  W. 
Va.,  which  are  to  be  read  and  used  as  evi- 
dence In  the  taking  of  said  accounts  and  on 
the  hearing  of  said  cause."  The  Geiser 
Manufacturing  Company  also  excepts  to  the 
reading  of  these  depositions  for  any  purpose, 
because,  as  it  alleges,  it  had  no  notice  of  the 
time  or  place  of  the  taking  thereof,  and  no 
such  notice  appears  in  the  record. 

On  the  31st  day  of  October,  1901,  the  8a.ld 
circuit  court  heard  said  two  causes  together 
upon  the  papers  formerly  read  therein,  the 
mandate  of  the  Supreme  Court  of  Appeals  of 
West  Virginia,  the  report  of  Commissioner 
W.  McD.  Johnston,  with  exceptions  to  said 
report  by  the  said  Geiser  Manufacturing 
Company  and  by  the  defendant  J.  W.  Chew- 
ning, the  depositions  of  witnesses  taken  be- 
fore said  commissioner,  with  the  exceptions 
to  the  reading  of  the  depositions  of  W.  C. 
Harvey  and  J.  W,  Chewning  by  the  Geiser 
Manufacturing  Company,  the  petition  of  J. 
D.  Logan  filed  that  day  by  leave  of  the  court, 
and  waiver  of  process  by  the  defendants  to 
said  petition;  and  same  were  argued  by 
counsel,  whereupon  the  court  sustained  the 
exception  of  the  Geiser  Manufacturing  Com- 
[rttny  to  said  report,  and  overruled  the  said 


exception  of  J.  W.  Chewning  taken  thereto, 
and  also  sustained  the  exceptions  of  tbe  Gei- 
ser Manufacturing  Company  to  said  deposi- 
tions of  W.  C.  Harvey  and  J.  W.  Chewning. 
and  excluded  said  depositions;  and  without 
recommitting  said  report  the  court  corrected 
the  same,  and  thereupon  adjudged,  ordered, 
and  decreed  that  the  said  company  and  par- 
ties should  recover  from  the  said  J.  "W. 
Chewning  as  follows,  to  wit:  The  Geiser 
Manufacturing  Company,  $656.81;  Baldwin 
Ballard,  $373.64;  J.  D.  Logan  and  J.  L.  Row- 
an, $117.96;  and  J.  D.  Logan,  $30.65.  Each 
of  said  sums  is  to  bear  Interest  from  tbe 
16th  day  of  October,  1901,  and  said  Ballard 
and  the  Geiser  Manufacturing  Company  are 
decreed  their  respective  costs  in  their  said 
suits.  It  is  further  decreed  that  unless  said 
J.  W.  Chewning  shall  pay  said  sums,  as  re- 
quired, within  30  days  after  tbe  rising'  of  the 
court,  then  John  Osborne  and  J.  D.  Logan, 
who  were  by  the  court  appointed  special 
commissioners  for  the  purpose,  were  author- 
ized and  directed  to  sell  the  lands  In  the  bills 
and  proceedings  mentioned,  at  public  auction, 
after  giving  the  notice  prescribed.  The  de- 
cree further  provides  that  out  of  the  pro- 
ceeds of  the  116  poles  of  land  the  debt  of 
J.  D.  Logan  sball  be  first  paid,  and  that  tbe 
proceeds  of  the  sale  of  the  residue  of  said 
real  estate  shall  be  paid  pro  rata  upon  the 
debts  hereinbefore  decreed,  except  the 
$117.96  decreed  to  3.  L.  Rowan  and  J.  D. 
Logan,  which  shall  be  paid  pro  rata  as  to 
$50.87  part  thereof  only.  And  the  defend- 
ant J.  W.  Obewnlng  tendered  Us  amended 
answer  to  the  bill  of  complaint  of  the  Geiser 
Manufacturing  Company  in  the  nature  of  a 
cross-bill,  to  tbe  filing  of  which  amended  an- 
swer tbe  Geiser  Manufacturing  Company  ob- 
jected, and  tbe  court  refused  to  permit  tbe 
same  to  be  filed. 

From  this  last  decree  tbe  said  J.  W.  Chew- 
ning was  allowed  an  appeal,  who  assigns  as 
error:  That  the  circuit  court  erred  in  over- 
ruling his  exceptions  to  the  commissioner's 
report;  that  he  should  have  been  allowed 
credit  for  $440  instead  of  $193  on  the  debt 
decreed  to  the  Geiser  Manufat^rlng  Com- 
pany; that  the  court  erred  In  sustaining  ex- 
ceptions to  the  depositions  of  W.  C.  Harvey 
and  J.  W.  Chewning,  and  refusing  to  allow 
them  to  be  read;  that  said  court  erred  in 
failing  to  recommit  the  cause  to  tbe  commis- 
sioner with  Instructions  to  retake  said  depo- 
sitions; erred  in  rejecting  appellant's  amend- 
ed answer;  erred  in  pronouncing  final  de- 
cree without  making  Q.  W.  Graves,  trustee, 
a  party  to  the  cause;  erred  In  not  consider- 
ing appellant's  answer  filed  in  the  cause  at 
the  October  term,  1898;  and  erred  In  not 
holding  void  tbe  sale  of  the  engine  mentioned 
In  the  proceedings  of  said  cause. 

The  question  presented  to  the  circuit  court 
by  the  bills  in  each  of  said  two  causes  was 
and  is  the  alleged  fraudulency  of  the  said 
deed  of  trust.  The  court  on  the  first  bear- 
ing, "without  passing  on  tbe  objections  of 
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'W.  S.  Cbewning  to  the  reading  of  the  an- 
awcTB,  Interrogatorlea  and '  answers  thereto 
(no  objections  being  set  out  in  the  record), 
and  without  i)as8ing  on  the  evidence  of  the 
witnesses  examined  in  the  case,  was  of  opin- 
ion that  the  deed  of  trust  executed  by  J.  W. 
Chewnlng  to  L.  P.  Dunn,  trustee,  is  void  on 
its  face;  that  the  same  shall  be  annulled 
aud  set  aside,  and  that  \he  plaintifFs  have  a 
Hen  on  the  land  tn  the  bill  and  proceedings 
mentioned,  for  the  amount  of  their  respective 
debts;  and  that  they  have  the  right  to  en- 
force the  same  in  this  cause."  The  court 
expressly  adjudicated  three  matters,  viz., 
that  the  said  deed  of  trust  was  and  is  void 
upon  its  face,  that  it  be  and  was  annulled 
and  set  aside,  and  that  the  plaintiffs,  Bald- 
win Ballard  and  the  Geiser  Manufacturing 
Company,  have  Hens  on  the  land  in  their 
bills  and  proceedings  mentioned  (being  the 
lands  In  the  said  trust  deed  described)  for 
the  amounts  of  their  respective  demands,  and 
that  they  have  the  right  to  enforce  the  same 
against  said  lands  in  their  said  causes;  but 
the  court  did  not  pass  upon,  or  adjudicate, 
any  other  matter  or  thing. 

The  indebtedness  of  said  J.  W.  Chewnlng 
to  the  Geiser  Manufacturing  Company  is  evi- 
denced by  his  three  several  promissory  notes 
—two  for  $220  each  and  one  for  ?210,  each 
bearing  date  on  the  29th  day  of  July,  1895, 
and  payable  to  said  company  on  the  1st  day 
of  Decemlier,  1895,  1896,  and  1897,  respec- 
tively, with  exchange  and  interest  These 
notes  were  given  for  the  purchase  price  of  a 
certain  Geiser  steam  engine  on  wheels,  which 
said  J.  W.  Chewnlng  had  bought  from  said 
company.  Said  J.  W.  Chewnlng  on  the  same 
day  executed  and  delivered  his  deed  of  trust, 
bearing  even  date  with  the  notes,  conveying 
said  engine  to  G.  W.  Graves,  trustee,  to  se- 
cure the  payment  of  said  notes,  in  which 
deed  It  was,  among  other  things,  expressly 
stipulated  and  provided  that  "in  case  de- 
fault shall  be  made  In  the  payment  of  any 
one  of  the  above  notes  or  part  thereof,"  etc., 
"then  the  said  company  shall  have  the  right 
to  declare  all  the  above  notes  due,  and  then 
or  In  either  of  said  causes  named  said  trus- 
tee aforesaid  shall  take  immediate  possession 
of  the  property  thereby  conveyed,"  etc.,  "and 
npon  notice  from  the  Geiser  Manufacturing 
C!ompany  shall  proceed  to  sell  the  same  at 
public  auction  upon  such  terms,  and  at  such 
time  and  place,  and  after  such  notice  as 
shall  to  him  seem  proper  and  suitable,  and 
after  paying  the  costs  and  expenses  of  exe- 
cuting this  trust  and  reasonable  attorney  fees 
he  shall  apply  the  balance,  if  any,  to  the 
payment  of  the  notes  and  interest  hereinbe- 
fore mentioned,"  etc. 

On  the  22d  day  of  March,  1898,  the  de- 
fendant J.  W.  Chewnlng  filed  his  answer  to 
the  plaintiff  Geiser  Manufacturing  (Company's 
bill,  to  which  answer  the  plaintiff  replied 
generally,  in  which  answer  be,  among  other 
things,  alleges  that  "it  Is  true,  as  alleged 
In  said  bill,  that  he  purchased  from  plaintiff 


an  engine  at  the  price  of  $- 


,  ol  which 

he  paid  $32.60,  and  for  the  residue  of  said 
purchase  money  he  executed  to  G.  W.  Graves, 
trustee,  a  deed  of  trust  on  said  engine,  a 
copy  of  which  deed  is  filed  with  complain- 
ant's bill.  On  an  inspection  of  said  paper  it 
will  be  seen  that,  if  respondent  made  default 
in  the  payment  of  said  balance  of  purchase 
money  for  the  period  named  In  said  deed  of 
trust,  then  the  trustee  was  directed  to  make 
sale  of  said  engine  and  fixtures  on  the  terms 
set  forth  in  said  deed;  but  respondent  al- 
leges that,  after  advertising  the  said  prop- 
erty, the  said  trustee  sold  the  said  engine 
aud  fixtures,  and  purchased  the  same  him- 
self at  the  price  of  $185,  and  that  he  after- 
wards on  the day  of 18—,  sold 

the  said  engine  and  fixtures  at  the  price  of 
$400,  an  advance  on  the  price  at  which  he 
himself  undertook  to  purchase  said  property 
of  the  sum  of  $215;  and  respondent  submits 
that  a  trustee  cannot  sell  property  under  a 
deed  of  trust,  and  become  the  purchaser 
thereof  himself;  that  the  sale  by  said  trustee 
to  himself  was  illegal  and  void;  and  he  fur- 
ther submits  that  the  price  at  which  Ballard 
purchased  said  property  must  inure  to  the 
benefit  of  respondent,  and  that,  instead  of 
giving  respondent  credit  for  the  sum  of  $185, 
he  should  have  given  him  credit  for  the  sum 
of  $400,  the  amount  at  which  the  said  prop- 
erty was  sold  to  said  R.  S.  Ballard  and  W. 
C.  Harvey;  and  respondent  avers  that  the 
said  G.  W.  Graves,  trustee  as  aforesaid,  who 
was  also  the  agent  of  the  Geiser  Manufac- 
turing Company,  took  possession  of  said  en- 
gine and  run  the  same  for  his  own  benefit 
and  profit  for  a  period  of  one  year  before 
he  sold  the  same  to  Ballard  and  Harvey;  and 
respondent  avers  that  by  his  so  running  and 
using  said  engine  for  said  period  the  said 
engine  was  greatly  worn  and  materially  dam- 
aged, at  least  to  the  amount  of  $150;  that 
If  said  engine  had  been  sold  b}i.said  trustee 
before  It  had  been  so  worn  and  damaged  by 
twelve  months'  constant  use  it  would  have 
been  sold  for  at  least  $150  more  than  it  did 
sell  for  to  said  Ballard  and  Harvey,  to  wit, 
it  would  have  brought  the  sum  of  $550,  at 
least,  and  respondent  submits  that  on  that 
account  the  claim  of  plaintiff  against  him 
should  be  credited  with  that  amount  He 
therefore  prays  that  the  said  amount  may 
be  credited  on  the  claims  of  plaintiff  against 
him,  and,  if  so  done,  he  submits  that  he  does 
not  owe  the  plaintiff  one  cent."  A  credit  of 
$18.50  as  of  February  3,  1896,  and  a  credit 
of  $174.50  (being  $185,  proceeds  of  the  sale 
of  the  engine,  less  $10.50,  expense  of  execut- 
ing deed  of  trust)  as  of  August  14,  1897,  are 
given  by  the  commissioner  in  his  report 
There  is  no  error  in  the  calculation  of  said 
balance  of  $656.81,  after  allowing  said  credits. 
The  plaintiff  Geiser  Manufacturing  Company 
makes  no  exception  thereto.  The  depositions 
of  W.  0.  Harvey,  Jr.,  and  J.  W.  Chewnlng, 
excepted  to  by  plaintiff  and  excluded  )»y  the 
court  prove  that  G.  W.  Graves,  trustee,  be- 
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came  tbe  purchaser  of  the  engine  at  his  sale 
thereof  made  as  trustee  about  the  middle  of 
August,  1887,  for  918S,  and  that  In  May, 
1898,  he  sold  said  engine  to  said  Harvey  and 
R.  S.  Ballard  for  $400.  We  see  no  reason 
why  the  circuit  court  sustained  the  excep- 
tions to  and  excluded  tbe  said  depositions. 
They  were  proper  evidence  to  prove  the  said 
credit  of  $174.50,  net  proceeds  of  the  sale  of 
the  engine,  and  the  date  on  which  said  cred- 
it therefor  should  be  given  on  the  notes. 

In  McCandllsh,  Adm'r,  etc.,  v.  Edloe  et  al., 
8  Grat.  330,  333,  It  is  held:  "Where  a  com- 
missioner, In  his  regular  proceedings  to  ad- 
just and'  settle  accounts  referred  to  him, 
takes  the  depositlous  of  witnesses  to  enable 
blm  to  act  upon  tbe  subject,  his  general  no- 
tice of  such  proceedings  Is  sufficient,  with- 
out a  special  notice  from  him  or  the  adverse 
party  that  such  depositions  will  be  taken." 
The  chx;uit  court  therefore  erred  in  sustain- 
ing the  exception  to  the  said  depositions,  but 
the  credit  which  they  establish,  having  been 
properly  given  by  the  commissioner,  the  er- 
ror Is  not  prejudicial  to  the  appellant 

If  the  sale  of  the  engine  made  by  Graves, 
trustee,  to  himself,  is  void,  as  claimed  by 
appellant,  no  person  is  bound  thereby.  If  it 
be  voidable  only,  although  the  appellant  be 
prejudiced,  he  cannot  have  it  set  aside  in  this 
collateral  way,  but  must  resort  to  a  direct 
proceeding  upon  a  proper  case  for  the  pur- 
pose. It  does  not  appear  that  the  plaintitF 
the  Gelser  Manufacturing  Company  partici- 
pated in  any  manner  In  either  of  said  sales 
or  had  notice  thereof.  The  alleged  miscon- 
duct of  the  trustee,  if  it  be  misconduct,  can- 
not impair  the  rights  of  the  plaintiff  to  col- 
lect its  demand  from  the  debtor.  Carter  v. 
Neal,  71  Am.  Dec.  136,  24  Ga.  346.  The  ap- 
pellee Gelser  Manufacturing  Company  can- 
not be  charged  with  the  $400  for  wblcb 
Graves  sold  the  engine  tbe  second  time. 
Therefore,  tHe  said  exception  of  appellant  to 
the  commissioner's  report  relating  to  that 
matter  was  properly  overruled  by  the  court 
The  amended  and  supplemental  answer  ten- 
dered by  J.  W.  Chewning,  and,  on  objection 
thereto,  rejected  by  the  court,  is  in  substance 
the  same  as  his  original  answer,  with  the 
addition  of  the  prayer  that  It  be  treated  as 
a  cross  bill  and  that  process  be  awarded 
thereon.    It  was  properly  rejected. 

The  said  causes  are  not  brought  or  prose- 
cuted under  section  2  of  chapter  74  of  the 
Code  of  1899,  but  are  instituted  under  section 
2  Of  chapter  133,  to  avoid  the  said  deed  of 
trust  executed  by  J.  W.  Chewning  to  L.  B. 
Dunn,  trustee.  Plaintiff  Baldwin  Ballard  re- 
covered his  judgment  against  defendant  J. 
W.  Chewning  on  the  21st  day  of  June,  1897, 
nearly  a  month  after  said  deed  of  trust  had 
been  executed  to  Dunn,  trustee,  and  at  the 
rules  held  on  the  first  Monday  in  July,  1897, 
filed  bis  bill  against  said  J.  W.  Chewning 
and  others  attacking  said  deed  of  trust.  The 
summons  commencing  his  said  suit  was  Is- 
ued,  and  bears  date,  on  the  7th  day  of  July, 


1897.  The  GMser  Manufacturing  Company 
without  obtaining  judgment  on  its  demand, 
filed  Its  bill  against  the  same  parties  for  the 
same  purpose  at  rules  on  the  first  Monday  In 
August  following,  but  the  summons  com- 
mencing the  suit  was  Issued,  and  bears  date, 
on  the  15th  day  of  June,  1897.  The  court, 
by  its  decree  appealed  from.  In  effect  held 
that  the  said  judgment  in  favor  of  Baldwin 
Ballard,  and  the  said  demand  of  $656.81  fai 
favor  of  the  Gelser  Manufacturing  Company, 
reported  by  the  commissioner,  were  and  are 
of  equal  dignity  and  priority,  and  shall  be 
paid  pro  rata  out  of  the  proceeds  of  the  sale 
of  said  lands.  This  is  error.  In  Foley  v. 
Buley  et  aL,  60  W.  Va.  158,  40  S.  E.  382,  65 
L.  R.  A.  916t  this  court  says,  citing  Wallace's 
Adm'r  V.  Treakle,  27  Grat  479:  "  'It  is  plain 
by  the  very  terms  of  this  statute  the  creditor, 
assailing  successfully  a  fraudulent  convey- 
ance, is  placed  in  the  same  position,  and  is 
entitled  to  the  same  relief,  as  if  he  had  al- 
ready obtained  a  judgment  or  decree  against 
his  debtor.  What  is  that  iiosition,  and  wlut 
is  that  relief?  Plainly,  a  lien  upon  tbe  prop- 
erty of  the  debtor,  just  as  if  he  had,  at  the 
filing  of  his  bill,  already  obtained  a  judgment, 
or  decree.  The  statute  places  the  creditor 
who  assails  a  fraudulent  conveyance,  if  he 
succeeds  in  vacating  it.  In  the  position  of  one 
already  having  obtained  a  judgment  or  de- 
cree, and  his  lien  subsists  from  the  time  of 
filing  his  bllL'  In  that  case  one  judgment 
had  been  acquired  before  the  date  of  the 
fraudulent  conveyance.  Other  judgments 
had  been  recovered  after  the  date  of  the 
deed,  and  before  the  bill  was  filed,  and  there 
were  creditors  at  large.  The  court  held  that 
in  distributing  the  funds  it  was  to  be  ap- 
plied, first,  to  pay  the  judgment  recovered 
before  the  deed  was  made;  second,  to  the 
judgments  recovered  before  the  bill  was  filed; 
third,  to  the  creditors  at  large  who  joined  in 
the  bill;  fourth,  to  the  creditors  by  petition 
before  the  death  of  Henderson  in  the  order 
in  which  their  petitions  were  filed;  fifth,  to 
all  the  other  creditors  pro  rata.  No  West 
Virginia  case  has  been  found  in  which  this 
question  has  been  discussed,  but  the  argu- 
ment of  Judge  Christian  Is  a  strong  one.  The 
statute  gives  the  creditor  such  relief  in  re- 
spect to  the  estate  as  he  would  be  entitled  to 
after  obtaining  a  judgment  or  decree  for  the 
claim  which  he  might  be  entitled  to  recover. 
The  language  of  the  statute  puts  the  attack- 
ing creditor  upon  the  grround  occupied  by  the 
judgment  creditor,  and  by  construction  the 
Court  of  Appeals  of  Virginia  and  this  court 
have  determined  that  it  gives  the  attacking 
creditor  a  lien  because  it  gives  him  the  same 
relief  which  he  would  be  entitled  to  after  ob- 
taining a  judgment  for  the  claim.  There- 
fore, In  so  construing  that  statute  the  courts 
hold  that  a  judgment  is  a  lien  upon  real  es- 
tate fraudulently  conveyed  by  the  debtor  be- 
fore the  date  of  the  judgment  Obtaining 
judgment  against  the  debtor  gives  a  lien. 
Filing  a  bill  under  section  2  Of  chapter  133 
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to  set  aside  the  frandnlent  conveyance  gives 
the  attacking  creditor  a  lien.  That  la  the 
starting  point  of  all  these  decisions.  If  Judg- 
ment Is  recovered  before  such  a  bill  is  flied, 
the  Judgment  creditor  has  priority;  If  after 
the  bill  is  filed,  the  attacldng  creditor  has 
priority.  In  reaching  this  conclnslon,  the 
equitable  principle  that  the  diligent  are  to  be 
favored  is  not  overlooked.  A  Judgment  cred- 
itor, without  filing  a  bill  to  set  aside  the 
fraudulent  conveyance  or  to  enforce  the  lien 
of  his  Judgment,  and  Incidentally  set  aside 
the  fraudulent  conveyance,  could  never  satis- 
fy his  Judgment  out  of  the  property.  By  his 
failure  to  institute  such  proceedings  the  gran- 
tee In  the  fraudulent  conveyance  would  keep 
the  property,  and  the  Judgment  creditor 
would  never  be  paid.  To  obtain  relief  It  is 
just  as  necessary  that  he  come  into  a  court 
of  equity  as  It  is  that  the  creditor  at  large 
file  his  bill  under  said  section  2.  He  who 
flies  his  bill  first  shows  the  greater  diligence 
In  respect  to  that  matter.  But  the  Judgment 
creditor  having  asserted  his  claim  In  a  court 
of  law  before  the  creditor  at  large  took  any 
step  whatever,  it  may  be  doubted  whether 
the  latter  has  been  the  more  diligent  or  has 
been  first  to  assert  his  claim.  However  that 
may  be,  the  construction  put  upon  the  stat- 
ute In  question  In  Wallace's  Adm'r  v.  Treakle, 
which  has  undoubtedly  been  followed  In  this 
state,  although  the  question  has  never  come 
up  for  adjudication  In  this  court.  Is  so  logical 
and  reasonable  and  so  well  considered  that 
K  ought  not  to  be  disturbed.  It  Is  a  case 
out  of  which  this  whole  doctrine  of  prefer- 
ences acquired  under  said  statute  arises.  It 
goes  no  further  than  is  here  stated.  This 
court  has  never  extended  or  enlarged  it,  nor 
In  any  way  altered  the  rule  as  there  laid 
down.  To  change  It  now  would  be  to  tear 
up  the  very  foundation  of  the  whole  doc- 
trine." See  CTark  v.  Figglns,  31  W.  Va.  168, 
6  S.  E.  643,  13  Am.  St.  Rep.  860. 

Lest  the  term,  "from  the  time  of  filing  his 
bill,"  used  In  the  case  above  cited,  be  misun- 
derstood and  misapplied,  we  deem  it  proper 
to  apply  to  this  language  the  force  and  effect 
which  must  be  given  to  It  The  Code  of 
1889  (section  5  of  chapter  124)  says:  "The 
process  to  commence  a  suit,  shall  be  a  writ 
commanding  the  officer  to  whom  It  Is  direct- 
ed, to  summon  the  defendant  to  answer  the 
bill  or  a,ctlon."  In  U.  S.  Blowpipe  Co.  v. 
Spencer  et  al.,  46  W.  Va.  500,  33  S.  E.  342, 
Brannon,  J.,  speaking  for  the  court,  says: 
"And  I  must  assert  that,  upon  a  review  of  the 
authorities,  the  issuance  of  the  writ,  gener- 
ally speaking,  Is  the  beginning  of  the  suit, 
if  no  statute  controls."  Jackson's  Adm'r  v. 
Hull,  21  W.  Va.  601.  There  should  be  no  dif- 
ference, under  our  statute,  between  law  and 
cbmcery  as  to  this.  In  Lambert  v.  Ensign 
Mfg.  Co..  42  W.  Va.  818,  26  S.  B.  431,  the 
court  says:  "The  suing  out  of  the  writ  of 
summons  in  an  action  at  law  Is,  In  this  states 
tlie  commencement  of  the  action;    but  the 


date  of  the  writ  is  not  conclusive,  but  Is 
prima  facie,  evidence  of  the  date  of  the 
commencement  of  the  action."  In  Ross  v. 
Luther,  16  Am.  Dec.  341,  note.  It  is  held  that, 
"where  the  Issuance  of  the  writ  Is  regarded 
as  the  commencement  of  the  action.  Its  date 
will  be  deemed  prima  facie  evidence  of  the 
time  of  its  issuance."  In  Harmon  v.  Byram's 
Adm'r,  11  W.  Va.  511,  621,  the  question  was 
whether  Patton  was  a  purchaser  pendente 
lite.  The  court  says:  "The  subpoena  was  Is- 
sued on  the  3d  day  of  January,  1872,  and 
was  served  on  the  defendant  Byram  on  the 
6th  of  the  same  month.  On  the  20th  day 
of  January  of  the  same  year  the  purchase 
was  made,  and  the  bill  was  filed  at  February 
rules  following.  A  subpoena  served  is  not  a 
sufllcient  lis  pendens,  unless  a  bill  be  filed; 
but  when  a  bill  is  filed,  the  lis  pendens  begins 
from  or  relates  back  to  the  service  of  the 
subpoena."  8  Sug.  469;  Newman  v.  Ohap- 
man,  2  Rand.  98, 14  Am.  Dec.  766.  In  O'Con- 
nor v.  O'Connor,  46  W.  Va.  354.  361,  32  B.  B. 
276,  278,  EngUsh,  J.,  for  the  court,  uses  this 
language:  "The  purchase  was  made  on  Sep- 
tember 1, 1893,  the  suit  was  instituted  on  the 
15th  day  of  August,  1893,  and  the  process 
had  been-  served  before  this  purchase  was 
made,  and  before  the  bill  was  filed.  The  pro- 
cess having  been  served  on  the  defendant 
V^omelsdorff  on  the  18th  day  of  August,  and 
on  John  P.  O'Connor  on  the  23d  of  August, 
and  the  biU  filed  at  October  rules,  the  Us 
pendens  related  to  the  service  of  the  writ. 
From  that  time  the  suit  was  pending." 
Judge  Brannon,  In  discussing  this  question  in 
U.  S.  Blowpipe  Co.  V.  Spencer,  supfa,  says: 
"The  point  is  made  that  this  suit  was  bar- 
red because  not  brought  within  six  months, 
on  the  theory  that  service  was  not  within 
that  time.  I  doubt  the  correctness  of  Stone 
V.  Tyree,  30  W.  Va.  687  [5  S.  B.  878],  In  Its 
holding  that  lis  pendens  dates  from  the  serv- 
ice of  subpoena  only.  In  an  action  at  law 
the  suit  dates  from  the  writ  Issued.  New- 
man V.  Chapman,  2  Rand.  93  [14  Am.  Dec 
766].  Authorities  there  shown  date  It  In  a 
chancery  suit  from  service.  This  ruling  Is 
based  upon  the  English  chancery  practice, 
from  the  fact  that  never  till  bill  filed  did  writ 
Issue,  and  the  mere  filing  of  a  bill  before 
writ  was  no  suit;  but  now  our  Code  [Code 
1887,  c.  124,  i  5)  says  that  "process  to  com- 
mence a  suit  shall  be  a  writ,'  applying  to 
both  chancery  and  actions  at  law.-  A  suit 
exists  at  its  date."  Judge  English,  who  filed 
a  dissenting  opinion  in  the  case  above  cited. 
nmOng  other  things,  says:  "Was  this  suit 
commenced  within  six  months  after  tbe 
plaintiff  filed  its  account  in  tbe  clerk's  offlcel 
Now,  while  there  is  some  diversity  of  opin 
Ion  upon  this  question,  the  weight  of  au- 
thority appears  to  be  that  the  suit  or  action 
Is  commenced  when  the  vin4t  Issues;"  thui 
agreeing  with  the  other  members  of  th< 
court  as  to  this  particular  question,  notwith- 
standing any  previous  opinion  which   may 
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have  been  entertained  by  bhn.  Lawrence  t. 
Wlnlfrede  Coal  Co.,  48  W.  Va.  139,  85  S.  K 
925. 

From  the  E^ngllBh  cbancery  practice  of  fil- 
ing tbe  bill  before  lasnlng  the  writ  originat- 
ed tbe  Idea  that  the  filing  of  the  bill  la  tbe 
commencement  of  the  ault,  and  upon  this 
theory  the  terms  "commencement  of  the  snlt" 
and  "the  filing  of  the  bill"  have  been  used 
as  correlative  and  equivalent  In  meaning. 
It  must  be  observed  that  our  statute  places 
a  suit  In  equity  and  an  action  at  law  upon 
tbe  same  basis  as  to  the  Issuance  of  the 
writ  comme.aclng  the  same.  It  seems. that 
the  great  weight  of  authority  fixes  the  Is- 
suance of  the  writ  as  the  commencement  of 
the  suit  or  action;  that  the  date  of  tbe  writ 
Is  prima  facte  evidence  of  the  time  of  its 
Issuance;  and  that,  when  tbe  bill  or  decla- 
ration Is  filed,  It  relates  back  to  the  Issuance 
of  tbe  writ.  In  this  class  of  cases  it  is  gen- 
erally considered  a  race  of  diligence  by  the 
creditors  of  the  fraudulent  debtor.  Legal 
remedies  are  for  the  active  and  diligent. 
"Lex  vlgilantlbus  favet"  The  creditor  dis- 
covering the  fraudulent  conveyance  of  his 
debtor  immediately  commences  his  suit  by 
causing  summons  to  be  issued  commanding 
the  debtor  to  answer  the  bill  to  be  exhibited 
against  him.  It  Is  tbe  duty  of  the  sherifC 
or  other  officer  of  the  court,  wherein  the  suit 
or  action  la  Instituted,  to  serve  the  process 
commencing  the  same,  and  the  process  may 
be  executed  on  or  before  the  return  day 
thereof.  The  creditor  thus  diligent  should 
not  be  postponed  for  some  other  creditor, 
who  may  have  first  secured  service  of  bis 
writ,  as  ft  may  be,  through  favoritism  of 
the  officer  to  tbe  one,  or  negligence  toward 
tbe  other.  It  will  not  do  to  say,  in  answer, 
that  the  first  creditor  might  have  had  serv- 
ice made  by  an  Individual.  He  may,  but  is 
not  required  to  do  so.  He  Is  entitled  to  tbe 
services  of  the  public  officer,  chosen  by  the 
people  for  tbe  purpose.  Tbe  right  of  a  party 
to  priority  should  not  be  made  to  depend  on 
the  date  of  the  service  of  his  writ.  We 
therefore  hold  that  tbe  commencement  of  tbe 
suit  or  action  is  tbe  issuance  of  tbe  writ, 
except  In  the  action  before  a  Justice,  for 
which  tbe  statute  provides  otherwise,  and 
that,  when  the  bill  is  filed.  It  relates  back  to 
tbe  time  of  the  issuance  of  the  writ 

Applying  tbe  foregoing  principles  to  this 
case,  the .  said  Oeiser  Manufacturing  Com- 
pany has  priority  over  Baldwin  Ballard. 
The  Judgment  against  said  J.  W.  Chewnlng 
in  favor  of  said  Crews,  reported  for  the  use 
and  benefit  of  said  J.  In  Rowan  and  J.  D. 
Logan,  having  been  recovered  on  the  4tb 
day  of  January,  1808,  after  the  commence- 
ment of  both  of  said  suits.  Is  not  entitled  to 
equal  dignity  and  priority,  and  to  be  paid 
pro  rata,  with  the  said  debt  due  the  Oeiser 
Maoufacturhig  Company  or  the  Judgment 
In  favor  of  Ballard.  The  court  therefore  err- 
ed In  holding  that  $50.87,  part  thereof,  should 
iN!  paid  pro  rata  with  the  debts  decreed  in 


favor  of  said  plaintUFa.  The  decree  further 
provides  that  $30.65,  with  interest  from  the 
date  thereof,  shall  be  first  paid  out  of  tbe 
proceeds  of  the  sale  of  the  115  poles  of 
land,  to  J.  D.  Logan.  Tbe  reason  for  this 
preference  is  not  given.  It  is  presumed  to 
t>e  correct 

Tbe  decree  of  tbe  circuit  court  Is  there- 
fore hereby  modified  In  so  far  as  It  holds  that 
the  demands  of  said  Baldwin  Ballard,  the 
Geiser  Manufacturing  Company,  and  part  of 
tbe  said  Judgment  In  favor  of  Crews  are  of 
equal  dignity  and  priority,  and  entitled  to 
payment  pro  rata  as  aforesaid.  The  decree 
of  the  circuit  court  is  hereby  modified  to  the 
extent  that  the  debt,  interest  and  costs  de- 
creed to  the  Geiser  Manufacturing  Company 
be,  and  tbe  same  Is,  first  In  priority,  and 
shall  be  first  paid  out  of  the  proceeds  of 
sale  of  the  land  in  tbe  deed  of  trust  descrlt)- 
ed,  -  except  the  proceeds  of  said  115  poles 
thereof;  that  the  said  debt  decreed  to  Bald- 
win Ballard  is  second  in  priority,  and  Is  en- 
titled to  l)e  next  paid  put  of  said  proceeds, 
except  as  aforesaid;  that  after  the  payment 
of  said  $30.65,  with  its  proper  Interest,  out  of 
the  proceeds  of  the  sale  of  said  115  poles 
of  land,  the  balance  thereof,  If  any,  shall  be 
applied  to  the  payment  of  said  Geiser  Manu- 
facturing Company  and  Ballard  In  their 
priority  as  herein  stated.  If  that  be  necessary; 
and  leave  Is  reserved  to  said  J.  L.  Rowan  and 
J.  D.  Logan  to  take  any  proper  proceedings 
to  have  the  surplus  of  said  proceeds,  if 
any,  after  payments  as  aforesaid,  applied  to 
the  discharge  of  the  Judgment  in  favor  of 
Crews,  of  which  they  are  tlie  beneficiaries. 
The  decree  of  the  circuit  court  aforesaid,  so 
modified,  is  affirmed,  with  costs  to  the  Qeiser 
Manufacturing  Company  against  the  appel- 
lant; and  said  causes  are  remanded  to  tbe 
said  circuit  court  for  such  other  proceed- 
ings as  may  be  proper  for  the  execution  of 
said  decree  of  sale. 


(BW.Va.3Sl) 

MARTIN  V.  MARTIN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  14.  1903.) 

WILLS-CONSTRUCTION— NATURE  OF  B8TATB- 
BQTJITT-JURISDICTION. 

1.  A  devise  to  B.  K.  M.,  "and  to  his  chUd  or 
children  by  him  begotten  in  lawful  wedlock," 
of  certain  real  eEtate,  and,  if  the  said  B.  K. 
M.  should  "die  without  leaving  any  child  or 
children  living  at  the  time  of  his  deatii  begotten 
by  him  iu  lawful  wedlock,"  then  over,  the  said 
B.  K.  M.  having  had  no  child  either  at  the 
date  of  the  will  or  at  the  time  of  the  death  of 
the  testator,  but  four  children  having  lieen 
bom  to  him  in  lawful  wedlock  after  the  death 
of  the  testator,  does  not  entitle  the  children  to 
take  an  interest  in  the  land  as  joint  teoauts  or 
tenants  in  common  with  the  said  B.  K.  M., 
and  they  cannot  have  partition  of  the  land  as 
against  him. 

2.  Jurisdiction  in  equity  to  construe  wills  Is 
limited  and  special,  and  will  only  be  exercised 
as  incident  to  general  equity  jurisdiction,  an£ 
then,  in  a  particular  case,  only  to  the  extent 
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uf  determining  whether  or  not  the  relief  sought 
can  be  granted. 
(Syllabus  by  the  Conrt) 

•  Appeal  from  Circuit  Court,  Marion  County; 
John  W.  Mason,  Judge. 

Bin  by  Jesse  H.  Martin  against  Benjamin 
K.  Martin  and  others.  Decree  for  defendanta, 
and  plaintiff  appeals.    Affirmed. 

John  Bassel  and  Campbell,  Holt  &  Dun- 
can, for  appellant  Henry  M,  Russell  and 
W.  S.  Meredith,  for  appellees. 

POFFBNBARGBR,  J.  This  la  a  ault  for 
partition,  In  which  the  granting  or  refusing 
of  the  relief  sought  depends  upon  the  con- 
struction of  the  will  of  Jesse  Martin,  of  Mari- 
on county.  The  testator  had  no  children 
bom  In  wedlock,  but  left  several  illegitimate 
children  born  of  Cinderella  Koon,  a  woman 
who  resided  with  him.  For  three  of  these 
children,  Melissa  Koon,  Benjamin  K.  Martin, 
and  John  Jefferson  Martin,  he  provided  in 
bis  will.  The  devise  of  a  tract  of  land  lying 
in  Marlon  county,  on  the  waters  of  Tygart's 
Valley  river,  to  Benjamin  K.  Martin,  is  the 
clause  involved,  and  reads  as  follows:  "4th. 
I  will  and  beqlieath  and  devise  unto  Ben- 
jamin K.  Martin  Infant  son  of  said  Sindrella 
Koon  single  woman  that  now  lives  with  me 
and  to  his  child  or  children  by  him  begotten 
in  lawful  wedlock  all  my  real  estate  in  Marl- 
on County  on  Booths  Greek  and  its  waters 
and  on  the  waters  of  Tigarts  Valley  river 
containing  four  hundred  and  eighty  acres 
more  or  less  which  I  hold  under  sundry  titles 
purchased  of  different  individuals  together 
with  all  and  singular  the  appurtenances 
thereunto  belonging  subject  to  the  conditions 
and  limitations  hereinafter  named."  The 
conditions  and  limitations  referred  to  in  the 
foregoing  clause  are  found  in  the  eighth 
clause  of  the  will,  and  read  as  follows:  "If 
the  said  Benjamin  K.  Martin  die  without 
leaving  any  child  or  children  living  at  the 
time  of  Ills  death  begotten  by  him  in  law- 
ful wedlock  then  the  above  legacy  and  be- 
quest of  real  estate  is  to  go  to  the  said  John 
Jefferson  or  his  lawful  children  if  he  be  dead 
leaving  at  the  time  of  the  death  of  the  said 
Benjamin  K.  but  if  be  be  dead  leaving  no 
lawful  child  or  children  at  the  death  of  the 
said  Benjamin  K.  then  the  said  legacy  of 
the  said  Benjamin  K.  shall  decend  to  said 
George  T.  Martin." 

The  bin  for  partition  was  filed  by  Jesse 
H.  Martin,  son  of  Benjamin  E.  Martin, 
against  the  said  Benjamin  K.  Martin,  Sarah 
B.  Hunsaker,  Bertie  E.  Holt,  and  Nettie 
Martin,  sisters  of  the  plaintiff,  and  alleges 
that  the  plaintiff  Is  entitled  to  one-fifth  of 
the  land,  on  the  theory  that,  under  the  fourth 
clause  of  the  will,  the  said  Benjamin  E. 
Martin  and  his  four  children  take  equal 
shares  of  the  land  in  fee  simple,  each  child 
bom  to  the  said  Benjamin  E^.  Martin  taking 
his  full  equal  share  at  his  birth,  Benjamin  E. 
Martin  having  sold  9  acres  of  the  land  to 


John  F.  Bice,  who  afterwards  conveyed  the 
same  to  Charles  Smith,  and  a  tract  of  about 
14  acres  to  George  W.  Manley,  which  is  now 
claimed  by  Harriett  Manley  and  John  R. 
Manley.  Said  Smith  and  Harriett  and  John 
B.  Manley  are  also  made  parties  defendant. 

The  bill  shows  that  Benjamin  K.  Martin 
was  born  February  29,  1844;  that  the  will 
was  made  April  2,  1852;  that  Jesse  Martin, 
the  testator,  died  May  1,  1859;  that  Benja- 
min K.  Martin  married  April  5,  1866;  that 
Jesse  H.  Martin,  the  plaintiff,  was  bom  of 
said  marriage  February  14,  1867;  and  that 
Sarah  B.  Hunsaker  (n6e  Martin),  Bertie  Holt 
(n6e  Martin),  and  Nettle  Martin  were  born 
of  said  marriage,  respectively,  May  10,  1870, 
February  2, 1874,  and  November  1, 1881.  So 
Benjamin  E.  Martin  had  no  child  or  children 
either  at  the  date  of  the  will  or  at  the  time 
of  the  death  of  the  testator. 

The  demurrer  of  Benjamin  E.  Martin  to 
the  bill  was  sustained,  and  the  bill  dismissed 
on  the  20th  day  of  July,  1899.  The  plain- 
tiff, Jesse  H.  Martin,  died  in  April,  1901,  aft- 
er having  made  a  will  by  which  he  devised 
his  interest  In  the  land  to  Charles  B.  Man- 
ley,  Charles  Powell,  C.  L.  Shaver,  and  Reu- 
ben Anderson,  giving*  one  half  to  Manley, 
"and  the  other  half  to  the  other  three  persons 
in  equal  shares.  These  devisees  have  ap- 
pealed from  the  decree  sustaining  the  de- 
murrer and  dismissing  the  bill.  In  their  pe- 
tition for  the  appeal  they  set  out  the  death 
of  the'  plaintiff,  and  exhibit  with  it  his  will 
and  the  record  <tf  the  probate  thereof,  and 
aver  that  they  are  the  persons  to  whom  the 
plaintiff  therein  devised  his  interest  in  the 
tract  of  land  In  controversy. 

Counsel  for  the  appellee,  Benjamin  K.  Mar- 
tin, insist  that,  before  an  appeal  could  be 
taken,  the  suit  must  have  been  revived  in 
the  name  of  the  personal  representative  of 
Jesse  H.  Martin  in  the  court  below,  although 
It  is  admitted  that  there  is  no  express  provi- 
sion in  the  statute  relating  to  revivor  in  a 
case  in  which  there  has  been  a  final  decree 
before  the  death  of  the  plaintiff,  but  no  ap- 
peal taken  prior  thereto.  As  supporting  this 
contention,  Booth  v.  Dotson,  93  Va.  233,  24 
S.  E.  935,  is  cited.  In  that  case,  Booth  recov- 
ered a  Judgment  In  an  action  of  debt  against 
Dotson,  assigned  the  Judgment  to  his  brother, 
and  afterwards  died.  A  writ  of  error  was 
allowed  in  his  name,  but  It  was  dismissed, 
although  It  was  agreed  by  the  parties  that 
the  Judgment  had  been  assigned  as  aforesaid. 
What  the  court  would  have  done  had  the 
assignee  of  the  Judgment  procured  the  writ 
of  error  In  his  own  name,  after  showing 
by  his  petition  that  he  was  the  owner  of  the 
Judgment,  is  not  Intimated.  Had  tliat  tteen 
done,  the  case  would  have^  been  very  much 
like  this  one.  "Where  one' of  the  parties  to 
a  suit  or  action  dies  before  the  taking  of  an 
appeal  or  writ  of  error.  If  the  cause  of  ac- 
tion survives,  the  appeal  or  writ  should  be 
prosecuted  by  or  against  the  legal  representa- 
tives of  the  decedent    At  common  law,  in 


Digitized  by 


Lioogle 


200 


44  SOUTHEASTERN  REPORTER. 


(W.  V*. 


both  personal  and  real  actions,  when  plain- 
tiff In  error  dies  before  tbe  assignment  of 
error,  the  writ  of  error  will  abate."  2  Cyc. 
769.  The  subject-matter  of  this  suit  Is  real 
estate,  with  which  the  personal  representa- 
tlve  has  nothing  -whatever  to  do.  He  has 
no  title  to  it,  and  no  duty  relating  to  It  is 
devolved  upon  blm  by  the  will.  All  the  tes- 
tator's right,  title,  and  Interest  are  vested 
by  the  will  In  these  appellants.  In  respect 
to  it,  they  as  fully  represent  him  as  his  heirs 
would  had  he  died  Intestate,  in  which  case 
his  legal  representatives,  as  to  the  land, 
would  have  been  his  heirs.  Tbe  appellants, 
therefore,  are  not  only  tbe  only  persons  hav- 
ing any  interest  in  the  suit,  but  they  have 
shown  that  fact  In  their  petition.  It  could 
have  been  controverted  here  by  the  appellee, 
but  he  has  not  done  so,  and  it  must  be  taken 
as  true.  Fhares  v.  Saunders'  Adm'r,  18  W. 
Va.  336,  340.  In  that  case  it  was  held  that 
a  revival  of  the  Judgment  in  the  court  be- 
low was  unnecessary,  and  that.  If  the  per- 
sonal representative  alleged  in  his  petition 
that  since  the  Judgment  was  rendered  the 
defendant  had  died  and  that  petitioner  had 
been  appointed  administrator  of  the  personal 
estate  of  the  decedent.  It  was  sufQclent  to  en- 
title him  to  prosecute  the  writ  of  error.  By 
tbe  death  of  the  defendant  and  appointment 
and  qualiflcation  of  his  admlnlstrutor,  the 
Utie  to  the  claim  in  controversy  vested  In 
the  latter,  and  empowered  blm  to  prosecute 
the  appeal.  So,  here,  the  will  of  Jesse  H. 
Martin  has  vested  the  titie  to  the  land  in 
tbe  appellants,  and  given  them  the  right  to 
prosecute  any  proceeding  that  is  necessary  to 
the  protection  of  that  titie.  Tbe  motion  to 
dismiss  should  be  overruled. 

Proceeding  now  to  consider  the  main  ques- 
tion, it  Is  first  to  be  noted  that  no  case  has 
been  decided  by  this  court,  which  Involved 
the  construction  of  a  will  like  this  one.  Gra- 
ham V.  Gmham,  4  W.  Va.  320,  has  been 
cited  as  sustaining  the  contention  of  counsel 
for  the  appellee,  that  Benjamin  K.  Martin 
took,  under  this  will,  an  estate  tali,  which,  by 
our  statute,  section  9,  c.  71,  Code  1899, 
Is  converted  Into  an  estate  In  fee  simple. 
That  section  reads  In  part  as  follows:  "Every 
estate  in  land  so  limited  that,  as  the  law  was 
on  the  seventh  day  of  October,  In  the  year 
one  thousand  seven  hundred  and  seventy- 
six,  in  the  state  of  Virginia,  such  estate  would 
have  been  an  estate  tail,  shall  be  deemed  an 
estate  in  fee  simple."  If  the  words  deter- 
mining the  estate  of  Benjamin  K.  Martin 
are  such  as  would,  under  the  law  as  It  was 
In  Virginia  prior  to  October  7,  1776,  liave 
created  an  estate  tall,  the  theory  of  counsel 
for  appellee  is  correct.  There  Is  no  clause  In 
the  will  which  can  be  said  to  Indicate  a  con- 
trary Intention.  In  fact,  the  various  clauses 
all  taken  together  strongly  Indicate  an  inten- 
tion on  the  part  of  the  testator  to  keep  his 
estate,  as  far  as  possible,  in  the  bands  of  cer- 
tain of  his  Illegitimate  children,  for  these 
clauses  are  full  of  limitations  over,  upon  cer- 


tain contingencies,  from  one  to  another.  Tbe 
chief  characteristic  of  an  estate  tail  is  that  It 
ties  up  the  property  in  a  family.  Tbe  statute 
In  which  estates  tall  originated,  and  known 
as  the  "Statute  De  Donls  Condltionalibus," 
was  called  a  family  law.  2  Mln.  Ins.  8L  In 
clause  8  of  the  wDI  it  is  provided,  as  to  the 
property  given  Melissa  Ann  Koon,  that  If 
she  die  before  she  marries,  leaving  no  chil- 
dren alive  at  her  death,  it  is  to  go  to  Benja- 
min K.  Martin  and  John  Jefferson  Martin  in 
equal  parts,  if  they  be  living;  but.  If  either 
of  them  be  dead  without  leaving  lawful  child 
or  children,  it  is  to  go  to  the  survivor;  and 
if  one  be  dead,  but  leave  children,  one  moiety 
is  to  go  to  those  children  and  the  other  to  tbe 
survivor;  and  If  both  be  dead  leaving  cbU- 
dren,  their  children  are  to  tiave  It;  and  if 
both  be  dead,  leaving  no  Children,  it  is  to  go 
to  George  T.  Martin.  As  to  the  property 
given  to  John  Jefferson  Martin,  it  is  provided 
that.  If  he  die  leaving  no  lawful  child  or 
children  living  or  In  being,  it  is  to  go  to 
Benjamhi  K.  Martin,  if  living;  but,  if  dead 
and  leaving  child  or  children  living  at  bis 
death,  it  is  to  go  to  his  child  or  children;  and. 
If  he  be  dead  leaving  no  child  or  children, 
his  Interest  Is  to  go  to  George  T.  Martin,  By 
a  codicil,  the  testator  afterwards  substituted 
his  brothers,  John  Martin  and  Joseph  Martin, 
for  George  T.  Martin. 

So  the  intent  of  the  testator,  as  gathered 
from  tbe  terms  of  the  will,  does  not,  in  any 
way,  conflict  with  the  Idea  or  theory  of  a 
limitation  in  tall  to  Benjamin  K.  Martin.  It 
remains,  however,  to  determine,  whether, 
under  the  rules  of  construction  applicable  to 
wills,  the  estate  of  Benjamin  K.  Martin  Is  so 
limited  that,  as  the  law  was  prior  to  Oc- 
tober 7,  1776,  it  wonid  have  been  an  estate 
tall.  The  language  of  the  will  in  Graham  v. 
Graham,  cited,  is  entirely  different  in  some 
respects  from  that  used  here.  In  that  in- 
strument there  was  no  gift  over  in  default  of 
issue  or  heirs.  Here,  there  is.  So  far  as  the 
report  of  that  case  discloses,  there  was  no 
reference  in  the  will  to  any  default  of  Issue. 
Here  the  will  says,  if  the  said  Benjamin  K. 
Marthi  die  without  leaving  any  child  or  chil- 
dren living  at  the  time  of  his  death,  begotten 
by  blm  in  lawful  wedlock,  the  property  shall 
go  to  others  named.  In  the  Graham  Case 
there  were  clauses  Indicating  an  Intention 
that  the  property  disposed  of  should  never 
go  out  of  the  family.  As  to  all  of  tbe  prop- 
erty so  given,  there  was  one  clause  which 
said,  "I  give  unto  them  and  their  heirs  for- 
ever, according  to  the  way  they  are  stated." 
This  language  expressly  creates  an  estato 
tall.  No  such  language  Is  found  anywhere  in 
this  win.  For  these  and  other  reasons  which 
might  be  assigned,  Graham  v.  Graham  is  not 
applicable  here. 

While  an  estate  tall  may  be  general,  nam- 
ing only  one  parent  by  whom  the  heirs  con- 
templated are  to  be  procreated,  and  In  that 
tbe  sex  may  or  may  not  be  designated,  or 
special,  naming  both  parents  by  whom  the 
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heirs  who  are  to  Inherit  shall  be  procreated, 
and  In  that  they  may  be  designated  and  lim- 
ited by  aex.  It  la  essential  to  an  estate'  tall 
that  the  Instrument  creating  it  shall  con- 
template an  indefinite  failure  of  heirs  of  the 
class  named.  In  other  words,  no  particular 
time  Is  named  when  the  failure  shall  occur. 
It  is  left  uncertain  as  to  whether  It  will  ever 
occur,  and  made  certain  that  the  estate  shall 
never  end  as  long  as  there  are  descendants 
of  the  first  taker  within  the  class  to  whom 
the  estate  Is  limited.  2  Min.  Ins.  80,  81;  8 
Jar.  Wills  (5th  Am.  Ed.)  200;  2  Blk.  110-115. 
In  view  of  this,  the  words,  "If  the  said  Ben- 
jamin E.  Martin  die  without  leaving  any 
child  or  children  living  at  the  time  of  his 
death  begotten  by  him  In  lawful  wedlock," 
are  very  important  in  the  construction  of  this 
will.  If  the  language  had  been  "If  he  die 
without  issue,"  or  if  the  gift  over  had  been 
In  default  of  Issne,  a  different  case  would  be 
presented.  These  words  would  clearly  have 
Imported  an  Indefinite  failure  of  heirs;  but 
the  language  of  this  will  does  not  do  so. 
The  first  taker  under  the  will,  Benjamin  K. 
Martin,  could  have  had  no  child  or  children 
living  at  the  time  of  his  death,  and  yet  have 
had  lineal  descendants,  bom  in  lawful  wed- 
lock, sm^ivlng  him,  who  could  have  taken 
the  inheritance,  if  limited  to  them.  But  the 
language  used  cuts  them  out.  Ordinarily,  the 
words  •'child"  or  "children"  are  words  of 
purchase,  vesting  a  new  estate  In  those  per- 
sona, and  not  words  of  limitation.  Ineffectual 
to  vest  an  estate,  but  efiTectual  to  mark  out 
the  limits  of  the  ancestor's  estate,  showing 
It  to  be  an  estate  of  inheritance,  and  pre- 
Bcrlblng  the  course  of  descent.  Therefore, 
when  they  are  used  In  a  deed,  they  are  never 
words  of  limitation,  and  they  are  always 
words  of  purchase  in  a  will,  unless  the  con- 
text and  circumstances  are  such  as  to  show 
that  they  were  used  In  the  sense  of  heirs, 
and  with  the  Intent  to  make  them  words  of 
limitation.  2  Min.  Ins.  75,  76,  and  81;  3  Jar. 
Wills  (5th  Ed.)  174-199.  See  eth  Ed.  vol.  2, 
pp.  383,  390.  When  they  are  so  used  as  to 
be  words  of  limitation  they  do  not  constitute 
an  express  limitation  in  tall.  The  devisee 
takes  such  an  estate  by  implication.  "Thus 
a  devise  to  A.  and  his  children  and  their 
heirs.  If  A.  has  children  at  the  time  of  the 
devise,  Is  a  joint  estate  In  fee  simple  In  A. 
and  those  children;  but  If  A.  have  no  chil- 
dren at  the. time  of  the  devise,  the  obvious 
intent  of  the  testator  can  only  be  effected  by 
supposing  that  he  used  the  word  'children' 
in  the  sense  of  Issue,  and  so,  in  order  to  ac- 
complish the  Intent,  A.  would  take  by  Im- 
plication, such  as  is  allowed  in  wills,  an  es- 
tate tail."  2  Min.  Ins.  75.  But  such  impli- 
cation does  liot  arise  when  the  words  which, 
under  those  conditions,  are  supposed  to  have 
been  nsed  by  the  testator  in  the  sense  of  is- 
sue, negative  the  theory  of  an  indefinite  fail- 
ure of  Issue.  "We  now  proceed  to  inquire 
Into  the  grounds  upon  which  words  import- 
ing a  failire  of  issue  are  restrained  to  such 


failure  at  the  death,  in  regard  to  real  estate. 
It  is  clear  that  they  receive  this  construction 
where  the  event  of  dying  Is  confined  to  a 
definite  age.  Thus  a  devise  to  a  person  and 
his  heirs,  with  a  limitation  over  if  he  shall 
die  under  the  age  of  twenty-one  and  without 
Issue,  Is  construed,  not  as  creating  an  estate 
tall,  with  a  contingent  remainder  dependent 
on  the  event  of  the  first  taker  dying  under 
the  specified  age  (as  would  be  the  effect.  If 
the  words  were  construed  to  Import  an  In- 
definite failure  of  issue),  but  as  a  devise  in 
fee  simple,  subject  to  an  executory  limitation 
over  In  the  event  of  the  prior  devisee's  death 
under  the  given  agd  and  leaving  no  issue  sur- 
viving him.  The  same  principle  probably 
would  be  considered  as  extending  to  every 
case  in  which  a  dying  without  Issue  Is  com- 
bined with  an  event  personal  to  the  individ- 
ual, as  the  event  of  his  dying  without  issue 
and  unmarried,  ot  without  leaving  a  husband 
or  wife,  which  Is  the  meaning  of  'unmarried' 
in  this  situation."  8  Jar.  Wills  (5th  Ed.) 
308,  309.  See  6th  Ed.  vol.  2,  p.  468.  "Where 
the  testator  expressly  devises  over  the  estate 
In  the  event  of  the  preceding  devisee  dying 
without  leaving  Issue  living  at  the  time  of 
his  death,  the  language  of  the  will  seems  to 
exclude  all  controversy;  and  yet  we  have  an 
adjudication  on  the  simple  point  In  Doe  d. 
Bamfleld  v.  Wetton.  The  restricted  con- 
struction, however,  has  been  sometimes 
adopted  where  the  Intention  was  much  less 
unequivocally  expressed.  Thus,  in  Porter  v. 
Bradley,  where  the  testator  devised  certain 
lands  to  his  son  P.,  his  heirs  and  assigns  for^ 
ever;  but  his  will  was,  that  In  case  he  (P.) 
should  happen  to  die  leaving  no  issue  'behind 
him,'  then  that  his  (testator's)  wife  should 
take  the  rents,  and  have  bis  Indoor  goods, 
as  long  as  she  should  continue  his  widow, 
and  no  longer;  and  after  her  decease  or  mai^ 
rlage,  then  the  lands  so  devised  to  P..  as 
aforesaid,  unto  his  son  J.  and  his  heirs, 
chargeable  with  fifty  pounds  apiece  to  the 
testator's  daughters  and  their  Issue  within 
a  twelvemonth  after  he  (J.)  should  enjoy  the 
same;  but  in  case  J.  should  die  before  P., 
and  P.  should  not  leave  any  Issue  of  his  body 
begotten,  then  the  testator  directed  the  lands 
to  be  sold  and  the  money  to  be  paid  to  the 
daughters.  The  court  of  E.  B.  held,  upon 
the  authority  of  Pells  v.  Brown,  that  the 
words  imported  a  dying  without  Issue  living 
at  the  death,  considering  the  words  'leaving 
no  Issue  behind  him'  as  equivalent  In  i>olnt 
of  fact  to  the  words  'living  William'  In  that 
case;  and  Lord  Kenyon  considered  the  sub- 
sequent parts  of  the  will  to  convey  the  same 
Idea;  for  the  devisor  bad  mentioned  [queere, 
treated?]  this  event  as  likely  to  happen  In 
the  lifetime  of  his  widow  or  of  his  younger 
son  or  daughters."  3  Jar.  Wills  (6th  Ed.) 
312.  See  eth  Ed.  vol.  2,  p.  470.  In  Pells  v. 
Brown,  Cro.  Jac.  590,  the  devise  was  to  the 
testator's  son,  Thomas,  and  his  heirs  forever, 
and,  if  he  died  without  Issue  living,  William, 
his   brother;    then   William    to   have   those 
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lands  to  him  and  his  heirs  and  assigns  for- 
ever. There  the  court  held  that  Thomas  did 
not  take  an  estate  tall,  bnt  an  estate  In  fee, 
subject  to  an  executory  devise;  for  It  was 
said  the  clause,  "if  he  die  without  issue," 
was  not  absolute  and  indefinite,  whensoever 
be  died  without  issue,  but  it  was  with  a  con- 
tingency. If  he  died  without  issue,  living 
William;  for  he  might  survive  William,  or 
have  Issue  alive  at  the  time  of  his  death, 
living  William,  in  which  case  William  should 
never  have  It  In  Batnfield  v.  Wetton,  2 
B.  &  P.  324,  referred  to  by  Jarman,  the 
syllabus  reads  as  follows:  "Devise  'to  S.  S., 
her  heirs  and  assigns,  forever;  but.  If  she 
shall  happen  to  die  leaving  no  child  or  chil- 
dren lawful  l^sue  of  her  body  living  at  the 
time  of  ber  death,  then  to  F.  B.  and  his 
heirs.'  Held,  that  the  devise  In  fee  to  S.  S. 
was  not  restrained  by  the  subsequent  words 
to  an  estate  tall,  and  that  the  devise  over  to 
F.  B.  was  a  good  executory  devise."  From 
these  authorities  it  seems  very  clear  that  the 
language  of  this  will  Is  insufficient  to  con- 
stitute and  vest  an  estate  tall. 

That  It  does  Is  contended  for,  however, 
upon  what  Is  known  as  the  "Rule  in  Wild's 
jase,"  6  Co.  17,  A.  and  B.  There  the  devise 
was  to  a  person  and  his  children,  and  that 
person  had  no  child  at  the  time  of  the  devise, 
and  the  court  held  that  the  parent  took  an 
estate  tall,  saying:  "The  Intent  of  the  devis- 
or Is  manifest  and  certain  that  the  children 
(or  issues)  should  take,  and  as  Immediate 
devisees  they  cannot  take,  because  they  are 
not  In  rerum  natnra,  and  by  way  of  re- 
mainder they  cannot  take,  for  that  was  not 
bis  (the  devisor's)  Intent,  for  the  gift  is  Im- 
mediate; therefore  such  words  shall  be  tak- 
en as  words  of  limitation."  The  principle 
was  applied  in  Davie  v.  Stevens,  Doug.  321, 
where  the  devise  was  to  the  testator's  son, 
S.,  .when  he  should  accomplish  the  full  age 
of  21  years,  of  the  fee  simple  and  Inheritance 
of  Lower  Shelstone,  to  him  and  hla  child  oi 
children  forever;  but.  If  he  should  happen 
to  die  before  21,  then  over  to  the  testator's 
wife  forever.  S.  was  unmarried  at  the  death 
of  the  testator,  and  it  was  held  that  be  took 
an  estate  tall,  there  being  no  children  to  take 
an  immediate  estate  by  purchase.  So,  also, 
In  Seale  ▼.  Barter,  2  B.  ft  P.  485,  where  the 
devise  was  as  follows:  "It  is  my  will  that 
all  my  lands  and  estate  shall  after  my  de- 
cease come  to  my  son  J.  and  his  children  law- 
fully to  be  begotten,  •  •  •  and  for  de- 
fault of  such  Issue,  then"  over  In  like  man- 
ner to  a  daughter.  J.  had  no  child  at  the 
date  of  the  will,  but  a  living  daughter  at 
the  testator's  death,  and  the  court  held  that 
he  took  an  estate  tail.  In  Broadhurst  v. 
Morris,  2  B.  ft  Ad.  1.  the  testator  devised  all 
his  share  of  two  estates  to  his  daughter  for 
life,  and  at  her  decease  to  her  husband  for 
his  life,  and  at  his  decease  he  directed  the 
whole  legacy  to  him  should  go  to  the  testa- 
tor's grandson  B.  and  to  his  children  law- 
fully begotten  forever;    but,  in  default  of 


such  issue  at  his  (B.'b)  decease,  to  G.  and  his 
heirs.  B.  was  unmarried  at  the  testator's 
death,  and  the  court  held  that  the  devise  con- 
ferred upon  him  an  estate  tall.  It  will  be 
noticed  that  In  all  these  cases  the  language 
was  such  as  to  import  that  the  testator  con- 
templated and  Intended,  an  indefinite  failure 
of  issue.  That,  as  has  been  said,  is  an  es- 
sential characteristic  of  a  limitation  In  tail. 
It  is  clearly  wanting  in  the  devise  contained 
in  the  win  now  under  consideration.  Again, 
it  must  not  be  overlooked  that  an  estate  vest- 
ing under  the  rule  in  Wild's  Case  is  not  one 
expressly  limited  in  tail.  It  is  only  by  con- 
struction that  in  such  case  an  estate  taU  is 
found  and  declared.  By  construction  of  the 
whole  will  It  is  found  that  it  was  the  inten- 
tion of  the  devisor  that  the  children  should 
take  under  the  will,  and  that  there  is  no  oth- 
er estate  which  can  be  vested  In  them.  They 
cannot  take  as  mediate  devisees,  because 
they  are  not  in  existence.  They  cannot  take 
as  remaindermen,  because  the  gift  is  imme- 
diate. That  they  may  have  any  estate  un- 
der the  win,  which  clearly  shows  the  intent 
that  they  shall  have  an  estate  under  It,  It  is 
necessary  to  hold  the  word  "children"  to  be 
a  word  of  limitation  and  not  of  purcbase, 
and  declare  the  existence  of  an  estate  tail, 
an  estate  of  inheritance  vested  in  the  parent 
to  descend  to  the  child,  and  which,  under  the 
statute  of  de  donls,  could  not  be  defeated 
by  the  parent,  except  by  fine  or  common  re- 
covery—methods devised  by  the  courts  for 
the  purpose  of  avoiding  that  statute  and  re- 
leasing the  property.  2  MIn.  Ins.  88,  S4; 
2  BIk.  117.  Had  there  been  an  express  limi- 
tation In  tall,  the  restricted  construction  re- 
sulting from  the  use  of  the  words,  "without 
leaving  any  child  or  children  living  at  the 
time  of  bis  death  begotten  by  him  in  lawful 
wedlock,"  would  not  affect  the  estate.  It  Is 
said  In  8  Jar.  Wills  (5tb  Ed.)  312,  note  'V; 
6th  Ed.  vol.  2,  p.  470,  note  "r."  This  would 
harmonize  with  the  rule  of  construction  that. 
If  an  estate  is  conveyed,  or  interest  given, 
or  benefit  bestowed,  in  one  part  of  the  wUI, 
by  clear,  unambiguous,  and  explicit  words  up- 
on which  no  doubt  could  be  raised,  to  destroy 
or  annul  that  estate,  interest,  or  benefit,  it  is 
not  sufficient  to  raise  a  mist  or  doubt  from 
other  terms  in  another  part  of  the  Instrument. 
The  terms  to  rescind  and  cut  down  the  es- 
tate or  interest  before  given  must  be  as  clear 
and  decisive  as  the  terms  by  which  It  was 
created.  2  MIn.  Ins.  953;  Thomhlll  v.  Hall, 
8  Bllgh,  88,  107;  Collet  v.  Lawrence.  1  Ves. 
Jr.,  269;  Blake  v.  Bunbury,  1  Ves.  Jr.  185, 
«ote  4;  Mooberry  v.  Marye,  2  Mnnf.  453; 
Bayfield  v.  Gaines,  17  Grat.  1;  Barksdale  v. 
White,  28  Grat.  227,  228,  26  Am.  Rep.  344; 
Stark  V.  Lipscomb,  29  Grat  326.  •  Had  an  es- 
tate tali  been  vested  by  technical  language  in 
Benjamin  K.  Martin,  it  is  probably  true  that 
it  would  not  be  altered  by  the  use  of  words 
indicating  that  an  indefinite  failure  of  heira 
was  not  contemplated.  But  It  is  unnecessary 
so  to  decide,  for  no  such  estate  had  been  ex- 
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pressly  created.  It  Is  not  intended  here  to 
decide,  however,  that  the  appellee  has  not 
an  estate  in  fee  simple.  The  discussion  thus 
far  is  intended  only  to  cast  light  upon  the 
character  of  the  will,  with  a  view  to  ascer- 
tain whether  the  appellants  are  entitled  to 
partition.  If,  at  the  time  of  the  devise, 
whether  that  be  the  date  of  the  will  or  the 
date  of  the  testator's  death  In  this  case,  Ben- 
jamin K.  Martin  bad  had  children,  they 
would  nndoubtedly  have  taken  a  Joint  estate 
with  lilm.  "Thus  a  devise  to  A.  and  bis 
children  and  their  heirs,  if  A.  has  children  at 
the  time  of  the  devise,  is  a  Joint  estate  in  fee 
rimple  in  A.  and  those  children."  2  Min. 
Ins.  (3d  Ed.)  83;  ButTar  t.  Bradford,  2  Atk. 
220; .  Hatterly  v.  Jackson,  2  Strange,  1172., 
"What  is  meant  by  the  time  of  the  devise 
Is  not  quite  settled.  It  seems,  however,  to 
be  the  better  doctrine  that  we  are  to  tmder- 
stand  by  it,  not  the  date  of  the  devise,  but 
the  period  when  it  is  to  take  effect,  whether 
that  be  the  death  of  the  testator,  or  a  time 
subsequent  to  that  •  •  •  It  may  be  prop- 
er to  add  that  a  devise  or  grant  to  A.  and 
his  children,  supposing  that  there  are  chil- 
dren living  then,  or  at  the  testator's  death, 
creates  a  Joint  tenancy  in  A.  and  those  chil- 
dren." 2  Mln.  Ins.  (3d  Ed.)  81.  The  lan- 
^age  of  this  will  is:  "I  will  and  bequeath 
and  devise  unto  Benjamin  EL  Martin  •  •  • 
and  to  his  child  or  children."  Under  no  rule 
of  construction  can  it  be  said  that  this  lan- 
guage relates  to  a  time  subsequent  to  the 
death  of  the  testator.  The  time  of  the  devise 
is  clearly  not  subsequent  to  that  date.  If  the 
gift  cojald  be  regarded  as  one  to  a  class, 
including  the  father,  the  children  would  be 
excluded.  An  immediate  gift  to  a  class,  one 
to  take  effect  at  the  death  of  the  testator, 
comprehends  only  those  in  being  at  that 
time  Jar.  Wills  (Oth  Ed.)  vol.  2,  167.  "A 
number  of  persons  are  properly  said  to  form 
a  class  when  they  can  be  designated  by  some 
general  name,  as  'children,'  'grandchildren,' 
'nephews';  but  In  legal  language  the  ques- 
tion whether  a  gift  is  one  to  a  class  depends 
not  upon  these  considerations,  *but  upon  the 
mode  of  gift  itself,  namely,  that  it  is  a  gift 
of  an  aggregate  sum  to  a  body  of  persons 
uncertain  In  number  at  the  time  of  the  gift, 
to  be  ascertained  at  a  future  time,  and  who 
are  all  to  take  In  equal  or  in  some  other 
definite  proportions,  the  share  of  each  being 
dependent  for  its  amount  upon  the  ultimate 
number  of  persons."  1  Jar.  Wills  (6tb  Ed.) 
282;  Page  on  Wills,  {  540.  But  if,  at  that 
time,  none  of  the  objects  of  the  gift  exist,  ail 
the  children  who  may  subsequently  come 
Into  existence  will  take  by  way  of  executory 
devise.    2  Jar.  Wills  (6th  Ed.)  180. 

Nothing  in  the  will  militates  against  the 
view  that  the  gift  to  Benjamin  K.  Martin 
and  his  children  is  immediate.  No  future  time 
for  distribution  is  fixed  or  indicated  by  any 
clause,  nor  does  such  intent  appear  from  an 
analysis  of  the  whole  will.  By  the  seventh, 
tenth,   and  eleventh  clauses,  provisions  are 


made  for  the  care  and  education  of  B.  K. 
Martin  and  the  care  of  the  real  estate  until 
his  attainment  of  tbe  age  of  21  years,  but 
this  does  not  conflict  with  the  vesting  of  the 
estate  in  him.  His  guardian  and  the  execu 
tors  of  the  will,  charged  with  these  duties, 
were  required  to  stand  in  a  trust  relation  to- 
ward him.  Their  possession  was  not  in  ex- 
clusion of  Ms  right.  On  the  contrary,  it  was 
for  his  benefit  and  the  protection  of  his  es- 
tate. Tbe  subjecting  of  lands  devised  to 
trust  for  partial  purposes,  such  as  the  rais- 
ing of  money,  payment  of  annuities,  or  the 
like,  does  not  make  the  gift  one  in  future. 
Such  provisions  do  not  postpone  the  vesting 
in  possession.  2  Jar.  Wills  (6th  Ed.)  170. 
Such  postponement  requires  an  anterior  gift, 
unless  tbe  language  of  the  devise  itself  ex- 
pressly, or  taken  in  connection  with  the  con- 
text or  other  expressions  in  the  instrument, 
fixes  a  future  time  for  distribution  or  vesting 
in  possession.  2  Jar.  Wills  (Oth  Ed.)  168. 
But  if  the  gift  were  held  to  take  effect  upon 
the  attainment  of  the  age  of  21  years  by  B. 
K.  Martin,  his  children  would  still  be  exclud- 
ed, for.  none  bad  been  bom  to  him  at  tbat 
time^  Being  immediate,  and  to  a  person  and 
bis  unborn  children,  the  devise  cannot  be 
considered  as  one  to  a  class.  One  of  the  rea- 
sons for  this  is  that  the  rule  governing  such 
devises  would  exclude  the  children,  and 
thereby  defeat  the  clearly  expressed  inten- 
tion of  the  testator.  Its  application  In  Wild's 
Case  would  have  wholly  excluded  the  chil- 
dren. Tbe  long  line  of  cases  falling  under 
the  rule  in  Wild's  Case  all  condemn  the  the- 
ory that  such  devises  are  gifts  to  classes. 
They  also  firmly  establish  the  proposition 
that  the  children  do  not  take  as  Joint  ten- 
ants or  tenants  in  common  with  the  i)arents 
under  such  devises.  Could  they  have  so  tak- 
en, the  courts  would  not  have  been  driven  to 
the  necessity  of  devising  another  way  of  giv- 
ing them  anything  at  all  under  such  wills. 
It  was  said  that  the  devise  was  immediate, 
and  that  they  could  not  take  as  immediate 
devisees,  because  they  were  not  in  being. 
While  all  these  precedents  deny  tbe  exist- 
ence of  a  Joint  tenancy  or  tenancy  in  com- 
mon, none  have  been  foupd  which  hold  the 
other  way.  Hence  It  is  established  that  un- 
der a  devise  to  a  person  and  his  children,  he 
having  no  children  at  the  time  of  the  devise, 
neither  a  Joint  tenancy  or  tenancy  In  com- 
mon between  the  parent  and  after-bom  chil- 
dren is  created,  unless  by  some  other  part 
of  the  will  it  appears  that  the  testator  so 
Intended. 

But  if  the  devisee  liaa  a  child  at  the  time 
of  the  devise,  such  child  will  take  an  equal 
share  with  the  parent  Hatterly  v.  Jackson, 
2  Str.  1172;  Moore  v.  Leach,  50  N.  a  88; 
Gay  V.  Baker,  68  N.  C.  344,  68  Am.  Dec.  22S; 
Hunt  V.  Satterwhite,  8S  N.  0.  73;  Hampton 
V.  Wheeler,  90  N.  C.  222,  6  S.  B.  236.  In 
such  case,  tbe  estate  will  open  and  let  In 
after-bora  children.  Where  the  devise  was 
to  A.  for  life,  and  after  her  death  to  her  chil- 
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dren.  It  was  held  that  the  mother  And  aU  the 
children  took  as  Joint  tenants,  and  that  It 
was  no  objection  that,  by  this  means,  the 
seTeial  estates  beg^an  at  different  times. 
Hatterly  t.  Jackson,  2  Str.  1172. 

As  It  Is  manifest  that  the  appellants  have 
no  present  right  to  possession  or  enjoyment 
of  any  part  of  the  land.  It  becomes  wholly 
unnecessary  to  determine  whether  an  estate 
In  fee  simple  Is  vested  In  the  appellee.  If 
the  will  gives  him  a  life  estate  only,  and  the 
remainder  in  fee  to  the  children,  the  appel- 
lant Is  not  entitled  to  have  partition  of  the 
land.  Merrltt  v.  Hughes,  36  W.  Va.  356,  15 
S.  E.  56,  with  the  array  of  authorities  there 
cited,  settles  this  question  beyond  contro- 
versy. 

What  estate  the  father  does  take  is  an  in- 
teresting question.  Under  similar  wills, 
some  of  the  courts  hare  held  that  he  takes 
an  estate  in  fee  simple.  Bentz  y.  Bible  So- 
ciety, 86  Md.  102,  37  Atl.  708;  Hood  v.  Daw- 
son, 98  Ky.  285,  33  8.  W.  75;  GUlespie  v. 
Schuman,  62  Oa.  252;  Silllman  t.  Whittaker, 
119  N.  O.  89,  25  S.  E.  742.  On  the  other 
hand,  some  courts  have  held  that  the  will 
Tests  In  him  a  life  estate,  and  the  remainder 
in  fee  in  the  children— Garr  y.  Estill,  16  B. 
Mon.  309.  63  Am.  Dec.  548,  holding  that  a 
devise  "to  Mary  Baker  Dldlake  and  her  chil- 
dren," she  having  had  no  children  at  the 
time  of  the  devise,  gave  her  a  Ufe  estate  and 
the  child  the  remainder  in  fee;  Fates  v.  Gui^ 
rier,  55  N.  H.  392,  holding  that  a  deed  to  a 
woman  and  her  children,  she  having  had  no 
child  at  the  time,  gives  her  a  life  estate  only, 
and  remainder  in  fee  to  her  after-bom  child; 
Tnmer  ▼.  Ivle,  5  Heisk.  222,  in  which  the 
will  was  peculiar. 

It  Is  claimed,  however,  that  although  the 
appellants,  if  entitled  to  take  by  way  of  re- 
mainder, cannot  have  partition,  the  court 
may  in  this  suit  construe  the  will.  A  suit 
can  never  be  entertained  for  the  sole  pur- 
pose of  construing  a  will.  There  must  be  an 
actual  litigation  in  respect  to  matters  which 
are  proper  subjects  of  equity  Jurisdiction, 
such  as  relief  on  behalf  of  an  executor,  trus- 
tee, cestui  que  trust,  or  legatee.  It  is  a  spe- 
cial and  limited  Jurisdiction  incident  to  gen- 
eral equity  Jurisdiction  over  trusts  and  ad- 
ministrations. Pom.  Eg.  Jur.  S§  1156,  1157. 
This  being  true,  the  court  cannot  be  called 
upon  to  interpret  the  will,  further  than  is 
necessary  to  determine  whether  the  person 
is  entitled  to  the  relief  sought  by  his  bill.  It 
is  true,  equity  has  Jurisdiction  for  compul- 
sory partition;  but,  if  It  clearly  appears  that 
the  plaintiff  Is  not  entitled  to  have  it,  he  can- 
not require  the  court  to  say  whether  he  may 
at  some  future  time  be  in  a  position  to  de- 
piand  it 

For  the  reasons  here  given,  the  decree  la 
right  and  should  be  afllrmed. 

BRANNON,  3.  I  concur  In  the  conclusion. 
My  reason  la  that,  by  the  will,  Benjamin  K. 
Martin  took  a  life  estate,  and  his  children, 


no  matter  when  bom,  the  remainder.  Ttaes^ 
children  cannot  have  partition  until  the  life 
estate  ends.  I  do  not  think  that  the  ques- 
tion of  fee  tail  arises,  because,  by  the  will. 
estates  for  life  and  remainder  are  created. 
It  says,  "I  will,  bequeath,  and  devise  to  Ben- 
jamin K.  Martin  and  to  his  child  or  chil- 
dren." If  the  testator  had  stopped  there,  the 
law  given  by  Judge  POFFENBARGER,  to 
show  that  the  children  could  not  take  be- 
cause born  after  the  testator's  death,  would 
apply;  but  the  testator  did  not  stop  there; 
he  went  on  and  told  both  Benjamin  K.  Mar- 
tin and  the  children  that  the  devise  was 
"subject  to  the  conditions  and  limitations 
hereinafter  named."  Go  on,  then,  down  the 
paper  to  those  "conditions  and  limitations" 
thus  annexed  to  the  devise,  and  we  find  the 
language,  "If  the  said  Benjamin  K.  Martin 
die  without  leaving  any  child  or  children  liv- 
ing at  the  time  of  his  death,  then  the  above 
legacy  and  bequest  of  real  estate  is  to  go 
to  the  said  John  Jefferson  or  his  lawful 
children."  Here  he  tells  Benjamin  that  be 
has  only  a  life  estate;  else  why  give  It  to 
John  Jefferson,  tf  Benjamin  has  no  children? 
But  how  If  he  has  children?  The  will  an- 
swers that  It  goes  to  his  children.  Where 
else  would  It  go?  We  might  well  say  that,  if 
there  were  not  above  an  express  devise  to 
the  children,  the  limiting  clause  would,  by- 
strong  Implication,  give  to  the  children  liv- 
ing at  their  father's  death,  as  there  may  be 
legacies  by  Implication  where  there  Is  mani- 
fest Intent  to  do  so.  Bartlett  v.  Patton,  33 
W.  Va.  71,  10  a  B.  21,  5  L.  R.  A,  523; 
Schowler  on  Wills,  |  561;  Page  on  WUla,  S 
468.  But  go  back,  and  we  find  an  express 
devise  to  the  children;  and  the  last  clause 
tells  what  Is  meant  by  that  devise  to  them; 
tells  that  they  take  only  at  the  death  of  the 
father.  The  question  whether  the  plaintiffs 
have  right  to  a  partition  depends  on  the  con- 
struction of  the  willj  whether  they  have  any 
estate  under  it,  and.  If  so,  what,  and  I  think 
this  is  essentially  included  In  the  ratio  deci- 
dendi, and  ought  to  be  decided.  After  a  lit- 
tle thought,  the  testator's  Intent  seems  plain. 


(B  W.  Va.  B81) 
POWERS-TAYLOR  DRUG  CO.  T.  FAUL- 
CONER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virghiia. 
March  28,  1903.) 

INSOLVKNCT— PREFERENCES-RIQHTa    OF 
CREDITORS. 

1.  Where  an  ingolveDt  debtor,  with  intent  to 
prefer  certain  of  bis  creditors,  sells  Us  property 
to  a  third  party,  who  is  cognisant  of  tlte  par- 
pose  of  paid  gale  and  participates  therein,  and 
the  proceeds  of  sale  are  paid  to  certain  cred- 
itors, leaving  others  unpaid,  and  the  creditors 
EO  preferred  are  parties  to  the  transaction,  and 
enter  into  it  for  the  purpose  of  obtaiuiag  the 
preference,  snch  sale. is  not  fraudulent  iu  fact, 
unless  there  be  evidence  sufficient  to  establi^ 
the  fraudulent  intent;  mere  intent  to  prefer 
being,  alone,  insuffloient  to  establish  it. 

2.  In  such  case,  however,  the  preference  so 
given  is  in  violation  of  section  2  of  chapter  74 
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of  the  Code  of  1899,  and  the  preferred  cred- 
itor must  bring  in  the  money  so  received  to  be 
distributed  ratably  In  payment  pro  tanto  of  the 
debts  due  to  Iiim  and  the  creditor*  at  whoM 
instance  the  transaction  is  set  aside. 

McWhortw,  P.,  and  Dent,  J.,  dissenting. 

(SyUabna  by  the  Court.) 

Appeal  from  Clrcnlt  Court,  Sammen  Coun- 
ty; J.  M.  McWhorter,  Judge. 

Action  by  the  Powers-Taylor  Drug  Compa- 
ny against  B.  N.  Faolconer  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 

BdUUer  &  Readand  Charles  M.  Alderson,  for 
appellants.  DuUap  &  Gamett  and  Boggess 
tc  Boggess,  for  appellee. 

POFFENBARGER,  7.  J.  H.  Jordan  ap- 
peals from  a  decree  of  the  circuit  court  of 
Summers  county,  holding  him  liable  to  the 
creditors  of  B.  N.  Fanlconer  In  the  sum  of 
!|2,500,  on  the  theory  that  be  obtained  the 
property  of  Faulconer  by  a  sale  made  to  him 
by  Faulconer  with  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  the  latter.  Faul- 
coner was  the  owner  of  a  drug  store  In  HIn-< 
ton,  and,  baring  become  Indebted  to  the  ex- 
tent of  insolvency,  be  sold  his  stock  of  goods 
and  accounts  to  Jordan  for  the  sum  of  $1,200 
In  cash.  In  the  store  there  was  a  soda 
fountain,  on  which  there  was  a  lien  for  $156.- 
10,  and  this  was  assumed  by  Jordan,  in  ad- 
dition to  the  $1,200.  At  the  time  of  this 
sale,  some  of  Faulconer's  creditors  had  ob- 
tained Judgments  against  him  amounting  to 
about  $400,  and  acquired  some  execution  liens 
upon  the  property.  Jordan  was  the  cashier 
of  the  Bank  of  Summers,  and  at  the  time  of 
hia  purchase  that  Institution  held  a  note*  of 
$750,  made  by  Faulconer,  and  indorsed  for 
his  accommodation.  It  seems,  by  John  W. 
Flanagan,  J,  M.  Ayers,  W.  H.  Sawyer,  H. 
Ewart,  and  James  H.  MlUer,  who  are  amply 
good  for  the  amount.  It  was  in  part  re- 
newal of  a  $1,000  note  which  bad  been  given 
some  time  before,  and  reduced  by  payment 
Out  of  the  purchase  money  of  the  drug  store, 
Jordan,  by  direction  of  Faulconer,  paid  said 
notp  and  the  Judgments,  and,  after  paying 
some  other  small  amounts,  gave  Faulconer 
the  balance,  amounting  to  $25.92,  part  of 
which  Fanlconer  says  he  paid  out  on  other 
debts.  Immediately  after  this  transaction, 
Jordan  sold  a  one-half  interest  in  the  drug 
store  to  Harrison  Gwlnn  and  Wade  Gwinn 
for  $1,250,  who  have,  since  early  in  March, 
1900,  conducted  the  business  under  the  firm 
name  of  Gwlnn  Drug  Store;  that  being  the 
date  of  the  alleged  second  sale.  It  is  fur- 
ther shown  that  Jordan  borrowed  the  money 
with  which  be  bought  the  store  from  the 
banic,  and  ,that  in  the  second  transaction 
Gwlnn  gave  Jordan  his  note,  which  was  also 
discounted.  Some  time  afterwards  the  Pow- 
ers-Taylor Drug  Company  and  the  Owens- 
Minor  Drug  Company,  corporations,  brought 
a  suit  In  the  circuit  court,  under  section  2 
of  chapter  74  of  the  Code  of  1899,  to  have 


the  sale  and  transactions  had  by  Faulconer. 
Jordan,  the  bank,  and  tbe  Gwlnns  declared  a 
charge  and  transfer,  within  the  meaning  of 
said  statute.  The  bill  also  attacked  the  sale 
as  fraudulent  In  fact,  and  prayed  that  It  be 
set  aside  as  to  plaintiffs  debts;  tbkt  the 
preference  given  to  tbe  bank  be  set'  aside; 
that  the  proceeds  of  sale  be  distributed  pro 
rata  among  the  creditors  who  should  unite 
In  the  suit  and  contribute  to  Its  cost;  that  a 
decree  be  entered  against  Jordan  and  tbe 
bank  for  the  full  amount  of  tbe  goods,  flxi 
tures,  etc.;  and  that  general  relief  be  grant- 
ed. The  bill  was  answered  by  all  the  par- 
ties to  the  transaction,  denying  all  charges  of 
fraud  and  intent  to  hinder  and  delay  the 
creditors  of  Faulconer,  as  well  as  any  at- 
tempt to  create  a  preference,  and  also  that 
Jordan,  tbe  bank,  and  the  Gwlnns  had  any 
knowledge  of  any  fraudulent  Intent  on  the 
part  of  Faulconer  or  of  any  of  th'e  parties, 
or  intent  on  his  part  to  prefer  any  of  his 
credltOTS.  The  answers  were  separate,  and 
Jordan  averred  that  he  purchased  In  good 
faith,  and  without  any  notice  of  Faulconer's 
Insolvency  or  of  any  fraudulent  Intent  on  bis 
part.  The  decree  held  Jordan  liable  to  tbe 
creditors  in  the  sum  of  $2,500,  required  him 
to  pay  to  the  Powers-Taylor  Drug  Company 
$204.45  and  to  the  Owens-Minor  Drug  Com- 
pany $341.72,  with  interest  on  both  sums 
from  the  date  of  the  decree,  and  the  costs, 
and  awarded  executions  against  bim,  and  re- 
ferred the  cause  to  a  commissioner  to  as- 
certain tbe  further  indebtedness  of  Faulcon- 
er existent  at  the  time  of  sale.  In  the  appeal 
from  the  decree,  Faulconer  and  the  Gwlnns 
Joined. 

As  stated  in  the  opening  sentence,  the  de- 
cree is  predicated  upon  the  finding  of  actual 
fraud  upon  creditors,  perpetrated  by  the  ap- 
pellants, or  one  of  them  (Faulconer),  and 
knowingly  participated  In  by  the  others. 
This  finding  Is  based  upon  evidence  tending 
to  show  that  Jordan  and  the  Gwlnns  knew 
of  the  Insolvency  of  Faulconer,  and  of  his 
Intent  to  defraud,  hinder,  and  delay  his  cred- 
itors, and  that  tbe  Inadequacy  of  the  price 
paid  by  Jordan  was  such  as  to  indicate  fraud 
in  tbe  transaction.  As  strengthening  this 
view,  it  Is  pointed  out  that  he  disposed  of 
one-half  of  the  property  for  almost  as  much 
as  be  paid  for  the  whole  of  It.  Another  cir- 
cumstance is  that  be  purchased  without  hav- 
ing taken  an  invoice,  or  ascertained  in  any 
.  other  way  Just  what  he  was  buying.  An- 
other is  that  the  accounts  due  and  owing  to 
Faulconer,  the  amount  of  which  does  not  ap- 
pear, were  not  examined  and  considered  In 
the  negotiation  for  the  purchase,  and  nothing 
was  said  about  them,  except  that  Jordan 
made  a  casual  inquiry  as  to  their  probable 
amount,  to  which  Faulconer  replied  that  they 
might  amount  to  $1,000,  $1,500,  or  $2,000. 
Jordan  says  he  Inferred  from  the  response 
that  Faulconer  did  not  consider  his  accounts 
worth  much.  It  also  appears  that  at  the 
time  of  the  sale  the  Owens-Minor  Drug  Corn- 
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pany,  and  probably  other  creditors,  were 
pressing  Faulconer  for  payment  and  bad 
been  doing  so  for  some  days,  and  that  Saw- 
yer, one  of  the  Indorsers  of  the  note  held 
by  the  bank,  was  aware  of  It;  and  there  Is 
evidence  tending  to  show  that  he  took  part 
in  the  sale  as  an  adviser  of  Faulconer,  be 
being  an  attorney.  James  H.  Miller,  another 
one  of  the  Indorsers,  at  the  Instance  of  Jor- 
dan, ascertained  the  liens  and  Judgments 
against  Faulconer,  and  had  something  to  do 
with  the  sale  made  by  Jordan  to  the  Gwlnss. 
Jordan  testifles  that  he  proposed  bis  pur- 
chase to  Faulconer,  who  first  declined  to  sell 
at  the  price  offered  and  finally  paid,  but 
afterwards  returned  and  said  he  bad  con- 
cluded to  sell  at  that  price,  and,  as  a  reason 
therefor,  stated  that  there  were  some  Judg- 
ments against  him.  According  to  the  tes- 
timony •f  Faulconer  and  Jordan,  this  propo- 
sition was  made  with  the  view  and  purpose 
of  buying,  and  then  reselling  to  Gwinn,  who 
bad  before  that  time  asked  Jordan  to  notify 
him  If  he  found  an  opening  for  a  drug  busl- 
nesa;  Gwlnn  then  having  a  son  at  Richmond 
engaged  in  the  drug  business.  On  the  morn- 
ing of  the  day  before  the  proposition  was 
made  by  Jordan  to  Faulconer,  or  by  Faul- 
coner to  Jordan— for  they  differ  as  to  who 
made  It— Sawyer  had  asked  Jordan  If  he 
knew  of  anybody  who  wanted  to  buy  a  drug 
store.  Jordan  then  telephoned  inquiry  to 
Gwinn,  who  replied  that  he  still  wanted  to 
locate  his  son  In  the  drug  business.  Th^n 
Jordan  made  his  proposition,  and  Faulconer 
accepted,  as  has  been  stated.  Before  resell- 
ing, to  Gwlnn,  Jordan  invoiced  the  goods, 
and  it  does  not  appear  Just  what  the  invoice 
showed.  Some  time  after  the  sale  of  the 
Interest  to  Gwlnn,  he  consolidated  his  own 
drug  store  with  the  one  owned  by  him  and 
Jordan,  and  It  appears  that  Faulconer  re- 
mained In  the  store  for  a  time  as  a  clerk. 

Unless  the  alleged  inadequacy  of  price  is 
accepted  as  a  controlling  circumstance  in  the 
case,  the  evidence  undoubtedly  establishes 
that  Faulconer  hud  no  intent  or  purpose  other 
than  to  prefer  his  creditors.  What  was  done 
by  Sawyer,  Miller,  and  the  bank,  conceding 
all  that  is  claimed  against  them  In  the  way 
of  participation,  Imports  nothing  more  than  a 
purpose  and  design  to  obtain  payment  of  the 
note  held  by  the  bank  and  indorsed  by  some 
of  the  alleged  actors.  This  could  not  be 
done  by  a  purchase  of  the  property  to  the 
exclusion  of  those  creditors  who  held  execu- 
tion liens.  Hence  it  was  necessary  to  Its 
accomplishment  that  these  creditors  should 
be  paid.  It  does  not  appear  that,  in  at- 
tempting to  do  this,  these  Indorsers  and  the 
bank  endeavored  to  give  Faulconer  any  per- 
sonal advantage,  nor  that  he  endeavored  to 
obtain  such  advantage.  All  of  the  purchase 
money,  according  to  the  evidence,  with  the 
possible  exception  of  |4  or  ^,  went  to  the 
creditors,  and  nothing  was  left  to  Faulconer. 
In  Its  most  unfavorable  light,  therefore,  it 
was  a  conversion  of  the  prc^erty  into  money 


by  sale,  and  payment  of  the  whole  proceeds 
upon  certain  debts;  leaving  others  unpaid 
and  leaving  the  debtor  entirely  stripped  of 
his  property.  At  the  vary  root  and  basis  of 
the  law  of  fraudulent  conveyances  lies  a 
secret  trust  or  advantage  secured  to  the 
grantor  by  the  conveyance,  \^lch  puts  upon 
the  transaction  the  character  of  fraud,  and 
conclusively  establishes  the  intent  on  the 
part  of  the  grantor  to  hinder  and  delay  bis 
creditors  and  prevent  them  from  reaching 
his  property,  while  he,  in  a  secret  manner 
and  upon  a  secret  trust,  contrary  to  the  pur- 
port of  bis  conveyance,  hoMs  onto  his  prop- 
erty, or  a  part  of  it.  AlPof  this  Is  clearly 
and  effectually  negatived  and  precluded  by 
the  evidence  In  this  case.  In  thus  dlsjrasing 
of  his  property  at  private  sale  and  preferring 
certain  of  his  creditors,  contrary  to  the  stat- 
nte  though  it  be,  Faulconer  says  he  obtained 
more  money  for  it  than  it  would  have 
brought  at  public  sale.  If  so,  he  tiiereby 
obtained  the  advantage  of  reducing  bis  In- 
debtedness by  sale  of  his  property  to  a  sum 
less  than  would  have  existed  after  the  sale 
of  bis  property  under  executions  and  the  ap- 
plication of  its  proceeds,  bnt  by  so  doing  he 
withheld  no  part  of  the  property  or  its  pro- 
ceeds from  his  creditors.  Granting  that  It 
was  his  purpose  to  obtain  the  Iiighest  price 
possible  for  his  property,  and  thus  reduce 
his  indebtedness  as  much  as  possible,  it  does 
not  make  the  transaction  fraudulent,  although 
In  effectuating  this  purpose  be  violated  the 
statute  against  preferences.  No  discussion  of 
this  proposition  la  necessary,  for  the  prin- 
ciple is  clearly  announced  in  the  well- written 
opinion  In  Herold  v.  Barlow,  47  W.  Va.  TOO, 
755,  36  S.  E.  & 

The  alleged  Inadequacy  of  price  is  not  auffl- 
dent  to  overthrow  the  intent  and  purpose 
which  so  clearly  appear  from  all  the  evidence 
and  circumstances.  On  the  assiunption  that 
the  value  of  the  store  and  accounts  was  $2,- 
500,  Jordan  paid  a  llttie  more  than  one-half 
of  that  value;  bnt  it  would  be  unsafe  to  stand 
upon  that  valuation,  for  it  is  by  no  means  es- 
tablished by  the  evidence.  All  that  appears 
in  support  of  that  is  Jordan's  claim  that  he 
sold  a  half  interest  for  $1,250,  and  that  the 
Invoice  taken  at  that  time  is  said  to  have 
amounted  to  $2,500.  This  is  entitied  to  bnt 
little  weight  While  Jordan  says  he  retained 
an  interest,  he  did  so  for  only  a  short  time. 
The  Gwinns  took  all  the  property,  and  there 
Is  no  intimation  that  Jordan  received  any- 
thing but  the  note.  On  the  whole,  about 
11,200  seems  to  have  been  the  real  amount  of 
money  Involved  in  each  transaction.  There 
is  no  evidence  dlrectiy  Indicating  what  the 
actual  cash  value  of  tiie  stock  of  goods  and 
accounts  was,  or  what  they  would  have 
brought  at  a  sale.  The  notes  and  accoonta 
are  spoken  of  disparagingly,  and  there  is  no 
evidence  tending  to  show  that  they  were  ot 
any  considerable  value.  But  the  question 
here  Is  not  what  the  property  was  worth.  It 
is  whether  Jordan  or  Gwlnn  was  a  bona  0de 
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purchaser,  and  the  Inadequacy  of  price  Is  only 
a  circumstance  indicating  mala  fides.  It 
mtiBt  be  such  Inadequacy  as  makes  It  a  badge 
of  fraud,  and  that  requires  sucb  Inadequacy 
as  to  make  the  transaction  unreasonable  and 
unconscionable,  not  merely  sucb  as  Indicates 
that  a  good  bargain  was  made  by  the  pur- 
chaser. The  latter  Is  all  that  can  be  said  of 
the  Inadequacy  in  this  case.  Hence  it  is 
wholly  insufficient  to  brand  the  sale  as  fraud- 
ulent 

Having  thus  determined  that  the  sale  is  not 
infected  with  fraud  in  fact,  so  as  to  make  It 
void  as  against  creditors,  it  remains  to  in- 
quire whether  the  transaction  falls  under  the 
ban  of  the  statute  against  preferences.  For 
the  appellants,  it  is  insisted  that  the  case  is 
within  the  principle  annoimced  in  Merchant 
&  Co.  T.  Whitescarrer,  47  W.  Va.  861,  34  8. 
B.  813,  where  It  is  held  that  an  insolvent 
debtor  may  sell  his  stock  of  merchandise  to  a 
disinterested  party,  take  his  notes  in  payment 
therefor,  and  assign  the  notes  in  payment  of 
a  debt  due  to  a  bona  fide  creditor.  If  the 
facts  disclosed  by  the  evidence  placed  this 
case  on  the  footing  of  the  one  just  referred 
to,  and  made  It  necessary  to  pass  upon  the 
soundness  of  that  decision,  I  should  be  in- 
clined to  question  it  It  enables  an  insolvent 
debtor  to  do  indirectly  what  he  Is  forbidden 
to  do  directly  by  the  plain  and  express  lan- 
gnage  of  the  statute,  namely,  to  turn  his  prop- 
erty over  to  a  part  of  his  creditors  to  the  ex- 
clusion of  others.  It  is  claimed  that  warrant 
for  this  is  found  in  the  last  clause  of  section 
2  of  chapter  74  of  the  Code  of  1899,  which 
enables  the  insolvent  debtor  to  transfer 
bonds,  notes,  securities,  or  othfer  evidences  of 
debt  In  payment  of,  or  as  collateral  security 
for  the  payment  of,  a  bona  fide  debt  or  to 
secure  any  indorser  or  surety,  whether  such 
a  transfer  is  made  at  the  time  such  debt  is 
contracted  or  indorsement  made,  or  for  the 
payment  or  securliy  of  a  pre-existing  debt. 
This  clause  neither  expressly  authorizes  the 
sale  or  transfer  of  any  property  to  be  so  ap- 
plied, nor  the  conversion  of  property  Into 
notes  or  money  for  snch  application.  It 
deals  with  evidences  of  debt  only.  The  first 
part  of  the  section  says  that  every  transfer, 
wtaicb  includes  a  sale,  or  charge  made  by  an 
Insolvent  debtor  attempting  to  prefer  any 
creditor  of  such  insolvent  debtor,  or  to  secure 
such  a  creditor  or  any  surety  or  Indorser  for 
a  debt  to  the  exclusion  or  prejudice  of  any 
other  creditor,  shall  be  void  as  to  snch  pref- 
erence or  security,  but  shall  be  taken  to  be 
for  the  benefit  of  all  creditors  of  such  debtor, 
and  all  the  property  so  attempted  to  l>e  trans- 
ferred or  charged  shall  be  applied  and  paid 
pro  rata  upon  all  the  debts  owed  by  sucb 
debtor  at  the  time  such  transfer  or  charge  is 
made.  This  part  of  the  section  forbids  the 
gift  sale,  conveyance,  or  assignment  by  an 
Insolvent  debtor  of  any  of  his  property,  what- 
ever its  form,  so  as  to  create  a  preference. 
But  for  the  proviso  at  the  end  of  the  section, 
nothing  could   be   so   disposed   of  by   him. 


How  far  does  it  qualify  the  general  Inhibi- 
tion of  acts  by  an  insolvent  dpbtor?  Only 
to  the  extent  that  he  may  so  dispose  of  pa- 
per representing  Indebtedness  due  to  him. 
To  hold  that  he  may  convert  his  property 
Into  money  or  notes,  and  turn  them  over  to 
his  creditors,  simply  undermines  the  statute, 
and  virtually  destroys  It  and  defeats  its 
whole  purpose.  It  is  no  answer  to  this  to 
say  that  the  statute  permits  the  owner  of 
property,  although  insolvent  to  dispose  of  it 
by  sale  to  a  bona  fide  purchaser,  and  pay  the 
proceeds  on  his  Indebtedness  in  the  ordinary 
course  of  business.  A  mercantile  house, 
open  and  running  in  the  usual  way,  although 
the  owner  is  insolvent  differs  widely  from 
such  a  house  closed,  with  its  owner  insolvent 
and  having  passed  the  title  to  some  one  else, 
and  the  proceeds  of  the  sale  of  the  entire 
business  and  property  handed  over  to  a  part 
of  the  creditors  to  the  exclusion  of  the  oth- 
ers. Snch  a  transaction  is  an  act  of  insol- 
vency. It  is  such  a  sale  as  the  statute  con- 
templates shall  be  taken  for  the  benefit  of  all 
the  creditors,  and  fixes  upon  the  property  or 
its  proceeds  the  character  of  a  trust  fund, 
which  may  be  followed  np  by  the  injured 
creditors  in  the  manner  prescribed  by  stat- 
ute. If  the  purchaser  has  not  paid  all  the 
purchase  money,  it  Is  liable  In  his  hands. 
Such  creditors  as  have  been  paid  ought  to  be 
compelled  >to  refund  a  proper  proportion,  to 
the  end  that  the  purpose  of  the  statute  may 
be  effectuated.  The  distinction  adverted  to 
between  sales  made  by  an  Insolvent  debtor 
In  the  ordinary  course  of  business,  and  the 
sale  of  all  his  property,  or  snch  a  portion  of  It 
as  clearly  shows  a  pnrirase  to  quit  business. 
Is  plainly  stated  In  the  great  case  of  Curtis 
v.  Leavltt,  15  N.  T.  9,  the  opinions  In  which 
cover  nearly  300  pages.  It  was  not  the  case 
of  a  sale  to  a  bona  fide  purchaser,  but  an 
Incumbrance,  in  respect  to  which  the  question 
arose  whether  it  was  within  the  New  Tork 
statute  against  fraudulent  conveyances  and 
preference  by  money  corporations.  One 
point  of  the  syllabus  reads  as  follows:  "Bat 
where  an  insolvent  or  failing  debtor  proposes 
to  stop  business  and  wind  up  his  affairs,  and 
for  that  purpose  assigns  the  whole  or  the 
mass  of  his  property,  he  must  devote  It  nn- 
condlttonally  to  the  payment  of  his  debts. 
He  can  make  no  reservation  In  his  own  favor 
until  all  his  creditors  are  satisfied.  The  ad- 
judged cases  on  the  subject  go  upon  this 
principle,  bat  the  principle  has  no  application 
to  transactions  like  those  now  in  qaestlon." 
The  principle  which  was  held  to  apply  and 
govern  that  case  was  that  where  "there  is  no 
evidence  of  any  Intent  to  delay  or  defraud 
creditors,  but  on  the  contrary,  the  evidence 
proves  a  design  and  expectation  of  going  on 
in  business  and  paying  all  debts  as  fast  as 
they  matured,  and  tiie  trust  deeds  were  made 
to  raise  money  in  order  to  enable  the  com- 
pany thus  to  go  on  and  pay  Its  debts, 
•  •  •  the  reservations  In  the  deeds  for 
the  benefit  of  the  company  were  appropriate 
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to  such  a  transaction,  and  In  themselveg  were 
Innocent  and  lawfnl."  Our  statute  is  not  so 
lilieral  In  respect  to  the  charges  upon  the 
property  of  an  Insolvent  debtor.  On  the  fact 
of  his  Insolvency,  everything  turns,  and  In- 
tent of  the  parties  to  the  transaction  hy 
which  a  preference  Is  given  is  not  taken  Into 
account.  The  word  "sale,"  as  used  In  this 
statute.  Is  not  expressly  limited  to  a  sale  to 
the  creditor.  Whether  It  is  to  be  so  limited 
is  matter  of  construction,  and  the  construc- 
tion of  the  statute  ought  to  be  such  as  to 
give  It  the  effect  Intended  by  the  Legislature, 
BO  far  as  that  intent  Is  made  plainly  manifest 
by  the  statute.  The  force  and  effect  of  the 
statute  ought  not  to  be  frittered  away  by 
refinement  and  technicality— certainly  not  by 
a  mere  play  upon  words.  This  statute  Is  in 
-derogation  of  the  common  law.  It  Is  true,  and 
ought  not  to  be  so  construed  as  to  be  car- 
ried beyond  the  purpose  for  which  It  was 
passed.  But  it  ought  to  be  liberally  ex- 
pounded for  the  accomplishment  of  that  salu- 
tary purpose— the  ratable  distribution  of  the 
assets  of  an  insolvent  person  among  bis 
creditors.  That  is  nothing  more  than  equity 
—equality. 

In  this  view,  however,  the  majority  of  the 
court  do  not  concur.  But  we  hold  that  where 
the  insolvent  debtor,  the  purchaser,  and  the 
preferred  creditors  all  Join  In  the,  design  to 
give  preference,  and  execute  that  purpose  hy  a 
sale  of  the  property,  and  payment  of  the  pro- 
ceeds thereof  to  certain  creditors,  to  the  exclu- 
sion of  others,  the  preference  so  given  is  with- 
in the  statute,  and  will  be  set  aside,  and  the 
fund  thus  diverted  will  be  apportioned  among 
the  preferred  creditors  and  the  unsecured  cred- 
itors who  attack  the  transaction  within  the 
time  and  in  the  manner  prescribed  by  the  stat- 
ute. In  the  first  case  decided  by  this  court 
under  the  present  statute  (Wolf  ▼.  McGugln, 
37  W.  Va.  552,  16  S.  B,  797),  Judge  Brannon, 
speaking  for  the  court,  said:  "No  matter  is 
it  if  Armstrong  were  not  a  creditor.  The 
debts  are  preferred.  As  indicated  above,  my 
opinion  is  that,  if  a  person  purchase  property 
of  an  insolvent  debtor,  not  for  cash,  but  agree, 
as  a  part  of  the  transaction,  to  devote  the 
consideration  to  pay  certain  creditors  of  the 
seller  to  the  exclusion  of  others,  that  is  an  act 
falling  under  the  bar  of  the  statute,  though 
such  purchaser  be  not  a  creditor.  He  is  a 
party  to  the  very  act  prohibited— that  of  ap- 
plying the  Insolvent's  estate  to  certain  prefer- 
red creditors."  In  point  3  of  the  syllabus  it  is 
held  that  "the  form  of  the  Instrument  or  act 
by  which  the  preference  forbidden  by  the  stat- 
ute—whether by  deed  of  trust,  assignment,  or 
sale— Is  accomplished  Is  not  material,  so  that 
it  results  In  such  a  preference;  it  being  the 
design  of  the  statute  to  prevent  an  insolvent 
debtor  from  devoting  his  property  to  work  a 
preference  among  his  creditors."  It  may  be 
said  that  this  case  does  not  fall  within  the  ex- 
press terms  used  In  Wolf  v.  McGugln,  but  It  ia 
undoubtedly  within  the  spirit  of  that  decision, 
as  well  as  the  design  and  spirit  of  the  statute. 


if  the  evidence  establishes  that  the  Bank  of 
Summers,  the  preferred  creditor,  Jordan,  the 
purchaser,  and  Faulconer,  the  Insolvent  debt- 
or, performed  their  respective  parts  in  this 
transaction  with  the  purpose  and  design  to 
give  the  preference.  This  Is  denied  by  all 
these  parties.  But  what  rule  of  evidence  shaU 
be  applied?  May  not  the  real  character  of  the 
transaction  be  established  by  the  relation  and 
conduct  of  the  parties  and  the  surrounding 
circumstances,  as  in  the  case  of  fraudulent 
conveyances,  despite  the  protestation  of  the 
parties  to  the  contrary?  Here  the  purchaser 
was  the  cashier  of  the  bank.  He  says  he  re- 
sold to  Gwlnn,  who  was  the  president  of  the 
bank.  The  purchase  money  was  borrowed 
by  Jordan  from  the  bank,  and  then  he  took 
Gwlnn's  note  for  $1,250,  and  discounted  that 
in  the  bank.  It  is  to  be  noted  here  that  the 
$S0  added  In  the  Gwlnn  note  waB  only  $2 
more  than  the  discount  on  the  two  notes 
for  four  months  at  the  rate  of  6  per  cent, 
which  strongly  indicates  that  Jordan  was  a 
mere  instrument  or  agent  in  the  transaction; 
Gwlnn  paying  all  the  expenses  On  the 
face  of  the  matter,  there  is  another  significant 
indication,  and  that  is  that  Jordan  was  only 
nominally  a  co-owner  with  Gwinn  after 
the  alleged  resale  to  him.  Shortly  after 
this  transaction,  Gwinn  consolidated  with 
the  Faulconer  Drug  Store  another  drug  store, 
and  then  Jordan  ceased  to  be  an  Interested 
party;  but  it  does  not  appear,  and  is  not 
intimated,  that  he  ever  received  anything 
from  Gwlnn  by  way  of  payment  for  the 
property,  except  the  one  $1,250  note.  It  Is 
also  admitted  that  two  of  the  indorsers  on  that 
note  were  ofllcers  and  stockholders  of  the 
bank.  Whether  they  were  Sawyer  and  Miller, 
who  took  part  in  this  transaction  as  attorneys 
—the  one  representing  Faulconer,  and  the  oth- 
er Jordan— is  not  shown  by  the  testimony; 
but  the  fact  remains  that  ofiScers  and  stock- 
holders of  th^  bank  were  indorsers,  and  were 
benefited  by  this  preference— a  circumstance 
rendering  it  probable  that  the  bank  may  have 
been  induced  to  do  Just  what  it  is  charged  it 
did  do.  It  appears,  also,  that  the  transaction 
was  consummated  at  the  bank,  and  that  Jor- 
dan did  not  allow  the  purchase  money  to  go 
out  of  his  hands,  but  paid  it  directly  to  the 
bank  and  the  Justice  In  whose  court  the  Judg- 
ment against  Faulconer  had  been  recovered, 
all  by  direction  of  Faulconer.  Both  he  and 
Jordan  protest  that  this  was  not  by  prior 
agreement,  and  that  the  direction  was  given  af- 
ter the  sale  was  consummated;  but  the  trans- 
actions were  aU  so  nearly  contemporaneous 
and  BO  related  and  intertwined  with  one  an- 
other that  they  may  be  viewed  as  a  single  oc- 
currence, and  that  what  was  actnally  done 
was  the  thing  agreed  to  be  done.  If  the  bank 
stands  upon  the  same  footing  as  an  individual 
would  .stand  upon  in  a  like  transaction,  it 
would  undoubtedly  be  charged  with  having 
obtained  a  preference.  Ordinarily  the  proof 
required  to  charge  a  corporation  differs  from 
what  is  required  in  the  case  of  an  individual. 
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Corporatloiis  act  only  through  their  agents, 
and  the  power  of  an  agent  Is  always  limited. 
The  governing  power,  under  the  charter  and 
hy-lawa,  la  the  board  of  directors;  and  the 
president  and  other  managing  officers,  though 
clothed  with  great  power  and  responsibility, 
do  not  bind  the  corporation,  unless  acting 
wlthtn  the  scope  of  their  authority.  For  this 
reason,  there  has  been  conflict  of  opinion  both 
here  and  In  England  as  to  whether  a  corpora- 
tion Is  liable  for  the  fraud  and  false  repre- 
sentations of  Its  officers  and  agents.  But  It  Is 
now  well  settled  In  this  country  that  they  are 
If  the  officer  or  agent,  when  perpetrating  the 
fraud  or  making  a  false  representation,  is  act- 
ing within  the  general  scope  of  his  authority. 
7  Am.  &  Eng.  Enc  Law  (2d  Ed.)  830,  831. 
Here  it  Is  not  a  question  of  the  proof  of  fraud, 
but  It  Is  analogous,  for  it  is  the  question  of  an 
agreement  of  a  corporation  to  obtain  a  prefer- 
ence contrary  to  the  statute  and  the  consum- 
mation of  that  agreement,  and  the  actual  ap- 
propriation to  its  own  use  of  money  which  the 
statute  declares  shall  belong  to  all  the  credit- 
ors. It  certainly  requires  not  more,  but  less, 
proof.  In  such  a  case,  than  In  an  efCort  to 
charge  the  corporation  with  fraud.  It  is  cer- 
tainly within  the  general  scope  of  the  powers 
of  the  president  and  cashier  of  a  bank,  for  it 
relates  to  the  collection  of  a  debt— a  thing 
which  falls  peculiarly  within  the  power  of  the 
officers  of  a  bank.  "By  the  weight  of  author- 
ity, when  an  officer  of  a  corporation  does  an 
act  which  constitutes  a  fraud  upon  a  third 
person,  or  upon  another  corporation,  of  which 
he  Is  also  an  officer,  the  first-mentioned  cor- 
poration Is  chargeable  with  notice  of  the  na- 
ture of  the  transaction,  although  the  fraud  is 
perpetrated  for  his  own  benefit,  where  he  also 
represents  the  corporation  In  the  transaction." 
Clark  on  Corp.  2195.  "The  position  of  defend- 
ant's counsel,  that  one  of  its  executive  officers 
may  have  proper  notice  of  a  fact  which  should 
control  Its  action,  and,  concealing  It,  allows  its 
other  officers  to  act  adverse  to  the  Interests  of 
the  party  for  whose  benefit  the  notice  inures, 
and  that  such  adverse  action  Is  legal.  Is  not 
Bonnd.  •  •  •  It  was  the  duty  of  the  offi- 
cer receiving  such  notice  to  advise  all  other 
employes  of  such  fact,  and  the  bank  would  be 
none  the  less  concluded  by  It  if  he  failed  to 
do  so."  Oetman  v.  Second  National  Bank, 
23  Hon,  498,  SOS;  Ingalls  t.  Morgan,  10  N.  Y. 
178;  Welsser's  Adm'rs  v.  Denison,  Id.  68;  61 
Am.  Dec.  731;  Bank  v.  Canal  Co.,  4  Paige, 
127;  Railroad  Co.  v.  Schuyler,  34  N.  T.  30. 
Mo  good  reason  can  be  assigned  for  holding 
that  the-  purpose  and  design  Imputed  to  the 
Bank  of  Summers,  and  Its  participation,  by  its 
officers,  in  the  transfer  by  which  it  obtained 
a  preference,  cannot  be 'established  against  It 
by  circumstantial  evidence,  and  the  clrcum- 
gtantial  evidence  bearing  upon  that  question  Is 
abundantly  sufficient.  Hence  the  circuit  court 
should  have  compelled  said  bank  to  pay  the 
plaintiffs  their  pro  rata  share  of  the  $750 
which  it  received. 

For  the  reasons  given,  the  decree  complaln- 
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ed  of  must  be  wholly  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  proper 
decree,  requiring  the  Bank  of  Summers  to 
pay  out  of  said  sum  of  $750  to  the  plaintiffs 
their  pro  rata  shares  of  the  residue  thereof; 
allowing  the  bank,  of  course,  to  participate 
with  them  pro  rata  in  the  distribution  of  said 
fund. 

McWHORT£]R,  p.  (dissenting).  Powers- 
Taylor  Drug  Company  and  Owens-Minor 
Drug  Company,  corporations,  who  sued  on  be- 
half of  themselves  and  such  other  creditors  of 
B.  N.  Faulconer  as  should  come  in  and  con- 
tribute to  the  costs  of  the  suit,  filed  their  bill 
In  equity  In  the  circuit  court  of  Summers 
county  against  E.  N.  Faulconer  and  John  H. 
Jordan  in  his  own  right  and  as  cashier  of  the 
Bank  of  Summers,  the  Bank  of  Summers,  a 
corporation,  and  Harrison  Gwlnn  and  Wade 
Gwinn,  partners  as  the  Owinn  Drug  Store; 
setting  up  their  respective  claims,  which  bad 
been  reduced  to  Judgments,  against  defend- 
ant Faulconer;  alleging  that  he  had  been  en- 
gaged in  the  drug  business  at  Hinton,  and 
having  become  involved  to  the  extent  of  hope- 
less Insolvency,  and  being  in  debt  to  the 
Bank  of  Summers  In  the  sum  of  $750;  that 
said  Faulconer  was  the  owner  of  a  stock  of 
drugs,  fixtures,  etc.,  then  In  his  store  in  the 
city  of  Hinton,  of  the  value  of  $1,500,  and 
also  was  the  owner  of  certain  book  accounts, 
notes,  claims,  and  demands  due  and  owing  to 

him,  of  the  value  of  $ ;  that  on  the  28th 

day  of  February,  1900,  said  Faulconer  at- 
tempted to  sell  and  transfer  the  said  stock  of 
goods,  accounts,  claims,  etc.,  to  the  defend- 
ant John  H.  Jordan,  cashier  of  the  Bank  of 
Summers;  that  the  only  consideration  paid 
for  said  stock  of  drugs,  fixtures,  book  ac- 
counts, claims,  etc.,  by  the  said  Jordan,  cash- 
ier, was  the  payment  of  a  note  of  about  $750 
due  the  defendant  Bank  of  Summers  by  said 
Faulconer;  that  the  sale  of  said  stock  of 
goods,  etc.,  was  made  by  the  said  defendant 
Faulconer  for  the  purpose  and  with  the  in- 
tent to  hinder,  delay,  and  defraud  his  cred- 
itors, and  that  the  said  sale  and  transfer  did 
delay  and  defraud  said  creditors,  and  espe- 
cially plalntifTs,  and  that  said  defendants 
John  H.  Jordan,  and  John  H.  Jordan,  cashier 
of  the  Bank  of  Summers,  and  the  said  bank, 
had  notice  of  the  fraudulent  Intent  and  pur- 
pose of  the  said  Faulconer  In  making  said 
sale  and  transfer,  and  participated  in  the 
said  fraud  by  aiding  and  abetting  him,  and 
that  said  sale  and  transfer  were  attempted 
on  the  part  of  the  said  Faulconer,  who  was 
then  Insolvent,  and  whose  insolvency  was 
known  to  said  Jordan  and  to  the  bank,  to 
give  preference  and  priority  to  the  said  bank 
by  securing  the  bank  said  note  of  $750,  and 
by  such  sale  and  transfer  did  give  the  said 
bank  a  preference  to  the  seclusion  and  prej- 
udice of  the  other  creditors,  and  that  the  sale 
and  transfer  were  null  and  void  as  to  said 
preference,  even  if  there  was  no  actual  fraud 
in  the  transaction;  that  said  goods,  fixtures. 
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accounts,  etc.,  shall  be  taken  for  the  benefit 
of  all  the  creditors  of  Faulconer,  and  applied 
and  paid  pro  rata  upon  all  his  debts,  or  such 
as  should  come  In  and  contribute  to  the  cost 
of  the  suit;  that  said  stock  of  drugs,  fixtures, 
etc.,  were  attempted  to  be  sold  and  transfer- 
red without  any  luvolce,  or  any  steps  being 
taken  to  ascertain  their  true  value,  and  that 
no  consideration  whatever  was  taken  of  the 
value  of  the  said  stock,  but  that  the  sale  and 
transfer  were  made  solely  for  the  purpose  of 
saving  the  debt  due  to  the  Bank  of  Summers, 
to  the  exclusion  and  prejudice  and  In  fraud 
of  the  rights  of  the  other  creditors  of  said 
Faulconer;  and  alleging  that  said  bank  and 
Jordan  should  be  held  for  the  full  amount 
of  the  value  of  said  stock  of  drugs,  fixtures, 
book  accounts,  claims,  notes,  demands,  etc., 
which  went  Into  the  bands  of  said  Jordan  and 
said  Bank  of  Summers  by  reason  of  the  at- 
tempted sale  and  transfer.  They  further  al- 
leged that  some  days  after  the  said  sale  and 
transfer  the  defendants  Jordan  and  the  bank 
made  sale  of  the  said  stock  of  goods  and  fix- 
tures to  the  defendants  Harrison  Owlnn  and 
Wade  Owlnn,  partners  as  the  Gwlnn  Drug 
Store,  In  whose  possession  said  drugs,  goods, 
fixtures,  etc.,  were,  and  being  sold  by  them, 
and  that  said  Owlnn  Drug  Store  became  the 
purchaser  thereof  with  full  knowledge  of  the 
facts  and  circumstances  of  the  attempted 
sale  and  transfer  by  Faulconer  to  the  de- 
fendants Jordan  and  the  Bank  of  Summers; 
and  praying  that  the  attempted  sale  and 
transfer  be  set  aside  and  held  for  naught 
as  to  plaintiffs'  debts;  that  the  preference 
given  to  the  Bank  of  Summers  In  order  to 
exclude  and  prejudice  the  other  creditors  of 
said  Faulconer  be  set  aside;  that  the  proceeds 
of  eald  sale  be  proportioned  pro  rata  among 
all  the  creditors  of  said  Faulconer  who  will 
contribute  to  the  cost  of  the  suit;  that  a  de- 
cree be  entered  against  said  Jordan  and  the 
bank  tor  the  full  amount  of  the  goods,  fix- 
tures, accounts,  etc.,  that  was  received  by 
them  by  reason  of  said  attempted  sale  and 
transfer;  that  all  proper  inquiries  be  made 
and  accounts  taken;  and  for  general  relief. 
The  defendants  John  H.  Jordan  and  Wade 
Owlnn  filed  their  demurrers.  The  defend- 
ants, J.  H.  Jordan,  E.  N.  Faulconer,  and  J. 
H.  Jordan,  cashier  of  the  Bank  of  Summers, 
filed  thdr  separate  demurrers  and  answers, 
In  all  of  which  demurrers  plaintiffs  Joined, 
and  replied  generally  to  the  answers.  The 
demurrers,  being  considered,  were  overruled. 
John  H.  Jordan  filed  his  answer  as  cashier; 
averring  that  the  Bank  of  Summers  was  a 
corporation  doing  a  banking  business  in  the 
city  of  Hlnton;  that  they  were  then  Inform- 
ed that  defendant  Faulconer  was  not  solvent 
on  February  26,  1900,  but  that  they  were 
not  aware  of  the  fact  at  that  time  that  the 
bank  was  the  bolder  and  owner  of  a  note 
for  $750  made  by  defendant  Faulconer,  and 
payable  to  John  W.  Flanagan,  J.  M.  Ayerg, 
W.  H.  Sawyer,  H.  Ewart,  and  James  H. 
Miller,  and  indorsed  by  them  to  the  bank; 


that  said  note  was  one  of  a  series  of  renew- 
als of  a  note  given  more  than  a  year  before, 
and  had  been  curtailed  from  SI  .000  to  $750; 
that  said  indorsers  on  said  note  were  per- 
fectly and  absolutely  solvent  on  the  26tta  of 
February,  1900,  and  were  still  solvent;  that 
said  bank  did  not  desire  the  collection  or 
payment  of  said  note;  and  that  the  solvency 
or  Insolvency  of  the  defendant  Faulconer 
could  not  In  any  way  affect  said  bank,  and 
denying  that  either  he,  as  cashier,  or  the 
bank,  had  any  transaction  with  said  Faul- 
coner with  respect  to  the  sale  or  purchase  of 
said  property  of  Faulconer,  or  of  any  part 
of  It;  that,  after  said  sale  was  made,  Faul- 
coner paid  said  note,  as  they  were  Informed, 
out  of  the  proceeds  of  said  sale;  that  neither 
said  bank  nor  said  Jordan,  cashier,  had  any 
Interest  In  said  sale,  or  any  connection  there- 
with, or  with  the  application  of  the  proceeds; 
but  admitted  that  a  sale  was  made  to  Jordan 
on  his  own  Individual  account,  but  neither 
said  bank  nor  Its  oflScers  had  any  Interest  or 
transaction  with  said  Faulconer,  and  denied 
emphatically  that  the  only  consideration  for 
the  property  sold  was  the  payment  of  said 
note  of  $750,  but  averred  that  the  actual  con- 
sideration paid  by  Jordan  In  his  own  name 
was  $1,200  in  cash,  and  the  assumption  by 
him  ©f  a  lien,  recorded,  of  James  W.  Tufts 
against  the  soda  fountain  Included  In  said 
sale,  of  about  $160,  and  also  of  the  payment 
of  $20  on  account  of  rents,  and  denied  all 
fraud  or  knowledge  of  fraud  In  any  transac- 
tion, or  that  there  was  any  action  or  trans- 
action on  their  part  to  give  preference  to  any 
creditor  of  said  Faulconer  by  which  any  pref- 
erence or  priority  might  be  secured,  or  the 
rights  of  any  creditor  be  prejudiced,  or  that 
they  were  liable  in  any  way  for  the  transac- 
tion of  said  Faulconer  or  any  other  person, 
or  that  said  sale  and  transfer  were  made 
for  the  purpose  of  saving  the  debt  due  by 
Faulconer  to  the  bank,  or  that  the  stock  of 
merchandise,  drugs,  etc.,  ^ent  Into  the  hands 
of  either  Jordan,  cashier,  or  the  bank,  or 
that  either  of  them  sold  or  transferred  the 
property  to  defendants  Owlnn,  or  either  of 
them,  or  to  any  person.  J.  H.  Jordan,  In 
his  separate  answer,  denied  all  allegations  of 
fraud  or  fraudulent  Intent  or  knowledge  of 
fraud,  and  denied  ail  material  allegations  of 
the  bill;  alleged  that  he  bought  the  goods  for 
$1,200  cash,  and  assumed  the  trust  debt  Hen 
upon  the  soda  fountain  due  James  W.  Tufts, 
for  $156.10;  that  he  borrowed  the  $1,200 
from  the  Bank  of  Summers,  making  his  note 
therefor,  which  was  Indorsed  by  James  H. 
Miller;  that,  out  of  the  $1,200  so  tiorrowed 
and  paid  to  Faulconer,  $750  was  paid  to  the 
bank,  at  Faulconer's  direction,  to  pay  the 
note  for  that  amount,  and  he  also  paid  exe- 
cution liens  In  the  hands  of  constable  on  said 
property  amounting  to  about  $400,  which 
were  paid  by  direction  of  said  Faulconer. 
and  the  residue  paid  to  Faulconer  In  cash; 
that  said  bank  bad  no  Interest  In  securing  a 
preference,   or  In  buying  or  attempting   to 
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consammate  said  sale,  as  its  debt  represent- 
ed by  said  note  was  perfectly  and  absolate- 
ly  safe  and  secure,  as  each  Indorser  was  sol- 
vent and  good  for  the  amount  thereof;  tbat 
respondent  did  not  know  the  financial  con- 
dition of  Faulconer,  and  bad  no  knowledge 
thereof,  except  to  the  extent  <^  said  liens  and 
debt  dne  to  the  bank,  and  when  he  decided 
to  pnrchase  said  stock  he  examined  all  of 
the  records  to  see  what.  If  any,  liens  were 
against  the  property;  that  the  payment  to 
the  bank  was  not  made  at  the  snggestlon  of 
respondent,  as  it  was  not  a  lien  against  the 
property;  tliat,  after  his  purchase  was  made, 
respondent  informed  H.  Gwinn,  who  acceded 
thereto,  and  he  and  his  son  Wade  came  to 
Hinton,  and  Gwinn  immediately  repaid  re- 
spondent the  amount  of  his  cash  payment, 
and  he  turned  the  business,  property,  and 
stock  over  to  them  (the  Owinns),  to  take  it 
as  of  the  date  of  respondent's  purchase  of 
February  26tti,  and,  of  the  $1,200  paid  by 
them  to  him,  he  paid  ofF  his  note  in  bank, 
end  the  business  had,  since  the  eth  of  March, 
1900,  the  date  when  Gwinns  refunded  to  Iiiin 
bis  money,  been  run  in  the  name  of  Gwinn 
Drug  Store;  and  filed  with  his  answer  the 
original  contract  of  pnrchase,  and  alleged 
that  the  purchase  was  made  in  tbe  utmost 
good  faith,  and  without  any  Intention  of  af- 
fecting the  creditors  of  said  Faulconer  by 
preference,  or  prejudicing  in  the  least  any 
one,  and  denied  tliat  any  sale  or  transfer 
was  made  by  any  person  to  the  Gwinns,  ex- 
cept himself.  The  defendant  Faulconer,  In 
his  answer,  admitted  his  liability  for  the 
claims  of  tbe  plalntlCTs,  and  averred  tbat  he 
Intended  to  pay  them  as  soon  as  he  could; 
that  he  bad  been  unfortunate  In  business, 
and  was  not  able  to  pay;  denied  all  allega- 
tions of  fraud,  or  knowledge  of  fraud,  con- 
tained in  said  bill;  that  he  became  involved 
with  bis  creditors,  and  was  unable  to  pay 
them  as  fast  as  their  claims  became  due; 
tbat  a  number  of  judgments  were  procured 
against  him,  and  executions  issued,  prior  to 
the  26th  of  February,  1900,  and,  not  being 
able  to  meet  all  his  liabilities,  decided  to 
sell  his  stock  of  drugs,  and  went  to  see  Jor- 
dan, and,  after  considerable  negotiation,  tbey 
agreed  on  the  sale,  and  the  property  was 
tnmed  over  to  him.  The  price  paid  by  Jor> 
dan  was  |1,200,  and  the  assumption  of  the 
Tnfts  debt,  of  $156.10,  secured  by  lien,  which 
was,  as  respondent  believed,  a  fair  price,  and 
considerably  more  than  could  have  been  real- 
ised out  of  the  property  at  forced  sale.  Tbe 
sale  was  made  only  in  the  interest,  as  be 
conceived,  of  his  creditors.  That  the  debt 
owing  to  the  bank  was  not  mentioned  be- 
tween tbem  until  after  the  sale  was  made. 
Then,  at  the  instance  of  respondent,  the 
debt  was  paid  to  the  bank.  That  he  desired 
the  bank  debt  first  paid,  because  when  he 
first  went  Into  business  he  borrowed  $1,000, 
all  of  which  was  applied  In  the  payment  of 
the  purchase  money  for  tbe  stock,  and  bis 
friends,  the  indorsers,  bad  indorsed  the  note 


to  give  him  a  start,  and  It  had  been  renewed 
from  time  to  time  and  curtailed  until  tbe 
balance  due  on  last  renewal  was  $750.  That 
after  the  payment  of  said  sum  and  $400  to 
pay  ott  the  Hens  and  executions  against  said 
stock  of  the  $1,200,  there  was  a  balance  of 
$25.92,  all  of  which  be  paid  out  on  other 
debts  due  by  liim.  Denied  that  Jordan,  as 
cashier,  or  the  bank,  bad  anything  to  do 
with  the  said  sale,  so  far  as  he  knew.  That 
tbe  sale  was  made  in  absolute  good  faith, 
and  without  fraud  or  fraudulent  intention, 
and  neither  Jordan  nor  either  of  the  Gwinns 
had  any  Information  of  the  insolvency  or 
the  extent  of  tbe  indebtedness  of  respond- 
ent That  there  was  no  contract,  express  or 
implied,  between  any  of  the  parties  to  said 
sale,  except  that  contained  in  the  written 
agreement  between  Jordan  and  tiimself  of 
the  26th  of  February,  and  the  consideration 
as  therein  stated.  And  denied  that  the  sale 
was  made  with  tbe  intent  to  hinder  or  de- 
lay creditors,  or  that  said  sale  and  transfer 
did  so  hinder  and  delay  and  defraud  his 
creditors,  or  either  of  them;  and  denied  tbat 
Jordan  or  any  other  person  had  knowledge 
of  any  such  intention,  as  none  such  existed, 
or  that  Jordan  or  any  one  else  aided  or  abet- 
ted In  such  transaction,  or  that  any  one 
knew  tbat  respondent  was  Insolvent  at  the 
date  of 'the  sale;  and  denied  that  snch  sale 
and  transfer  was  an  attempt  to  give  prefer- 
ence and  priority  to  any  person,  or  that  the 
sale  was  made  in  order  to  give  said  bank 
preference  on  account  of  Its  debt,  or  to  save 
tbe  said  debt  to  the  bank;  and  alleged  that 
said  property  was  sold  to  Jordan  at  a  rea- 
sonable and  fair  price,  and  for  much  more 
than  it  would  bave  brought  at  forced  sale 
under  legal  process.  That  after  said  sale  to 
Jordan  the  property  was  tnmed  over  to  de- 
fendants Gwinn,  but  of  that  transfer,  and 
the  terms  thereof,  respondent  was  not  ad- 
vised. That  he  was  employed  to  assist  said 
Wade  Gwinn  at  a  salary  of  $50  per  month, 
and  the  salary  was  all  the  Interest  he  had 
in  the  business. 

Tbe  depositions  of  defendant  H.  Gwinn  and 
of  R.  B.  Dnnlap,  attorney  for  plaintiffs,  were 
taken  and  filed  on  belialf  of  plaintiffs,  and 
the  depositions  of  defendants  Faulconer  and 
Jordan  were  taken  on  behalf  of  defendants, 
and  filed  in  the  cause.  On  the  14th  of  Feb- 
ruary, 1901,  the  defendant  E.  N.  Faulconer 
tendered  his  petition,  showing  that  after  the 
sale  of  his  drug  business  he  had  filed  his  pe- 
tition in  bankruptcy  in  tbe  District  Court  of 
the  United  States  for  the  District  of  West 
Virginia,  and  that  on  tbe  10th  day  of  Sep- 
tember, 1900,  he  was  adjudged  a  bankrupt; 
that  plaintiffs  were  Included  in  his  petition 
and  schedules,  and  had  actual  notice  of  the 
proceedings;  that  the  debts  of  plaintiffs  were 
such  as  would  be  released  by  a  discharge  In 
bankruptcy,  and  that  this  suit  was  founded 
upon  a  claim  from  which  a  discharge  would 
be  a  release;  and  averred  that  no  adjudica- 
tion or  decree  could  be  entered  in  said  chan- 
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eery  cause  against  blm,  or  In  any  wise  affect 
his  Interest,  until  said  matters  were  adjudi- 
cated by  the  bankruptcy  court,  and  that  said 
suit  could  not  be  finally  heard,  and  the  mat- 
ters therein  determined,  at  that  time;  and 
praying  that  the  plaintiffs  be  made  parties 
to  the  petition,  and  that  the  suit  be  stayed 
as  provided  by  the  bankruptcy  laws,  and  for 
general  relief..  To  the  filing  of  which  peti- 
tion, plaintiffs  objected.  The  objection  was 
overruled,  and  the  petition  filed,  and  proc- 
ess thereon  was  waived  by  the  plaintiffs,  as 
well  as  by  defendants  Jordan  and  the  bank, 
and  plaintiffs  replied  generally  to  the  petition; 
and  on  the  same  day  the  cause  came  on  to  be 
beard  on  the  bill  and  exhibits  filed,  and  the 
said  answers  and  exhibits,  and  general  repll- 
catlona  to  all  the  answers,  upon  the  deposi- 
tions, and  upon  the  petition  of  Faulconer, 
which  was  treated  as  his  amended  answer, 
and  general  replication  thereto,  and  all  the 
proceedings  theretofore  had  and  papers  read; 
and  the  court,  being  of  opinion  that  the  sale 
of  the  stock  of  drugs,  etc.,  was  made  by 
Faulconer  to  Jordan  with  the  Intent  and  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  Faulconer,  and  that 
Jordan,  the  purchaser,  had  notice  of  such 
fraudulent  intent  on  the  part  of  Faulconer, 
and  the  sale  was  for  a  grossly  Inadequate 
consideration,  and  that  the  sale  and  transfer 
was  for  the  benefit  of  all  of  Faulconer's  cred- 
itors, and  that  the  said  Jordan  was  liable 
to  the  creditors  pf  said  Faulconer  for  $2,500, 
the  full -value  of  said  stock  of  drugs,  etc., 
shown  by  the  invoice  made  in  the  sale  to  H. 
Owlnn  (said  Jordan  having .  disposed  of  the 
stock  of  drugs,  etc.),  decreed  that  Jordan  be 
held  liable  to  the  creditors  of  Faulconer  for 
the  said  sum  of  $2,500,  and  that  plaintiffs, 
the  Powers-Taylor  Drug  Company  and  Ow- 
ens-Minor Crug  Company,  by  reason  of  the 
Institution  of  this  suit,  and  being  the  only 
creditors,  up  to  that  time,  who  had  united  la 
the  suit  and  contributed  to  the  expenses 
thereof,  were  entitled  to  the  payment  of  their 
debts  in  full,  and  decreed  to  said  Powers- 
Taylor  Drug  Company  $204.45,  and  to  the 
Owens-Minor  Drug  Company  $341.72,  against 
said  John  H.  Jordan,  with  interest  from  the 
date  of  the  decree  on  said  sums  and  the 
costs  of  their  suit,  and  execution  was  award- 
ed against  Jordan,  In  favor  of  the  plaintiffs, 
respectively,  for  said  sums' and  costs;  and 
the  cause  was  referred  to  a  commissioner  to 
ascertain  the  further  indebtedness  of  the  said 
Faulconer  which  existed  at  the  time  of  sale. 
From  which  decree  the  defendants  J.  H.  Jor- 
dan, B  N.  Faulconer,  H.  Owinn,  and  W. 
Gwlnn  appealed. 

The  first  assignment  of  error  is  in  overrul- 
ing the  demurrer  to  plaintiffs'  bill.  It  la 
claimed  by  appellants  that  all  lien  creditors 
of  Faulconer  were  proper  and  necessary  par- 
ties to  the  bill.  In  Hogg's  Eq.  Pr.  §  184,  it 
Is  said:  "In  a  suit  to  set  aside  a  conveyance 
as  fraudulent,  and  subject  the  property  em- 
braced therein,  or  so  much  thereof  as  is  nec- 


essary, to  the  plalntifTs  debt,  !t  Is  not  neces- 
sary to  convene  the  other  creditors  of  the 
debtor,  and  ascertain  the  liens;  but  the  par- 
ties directly  concerned  and  connected  with 
the  c(»veyance,  or  interested  as  grantees  or 
assignees,  must  be  before  the  court  In  order 
that  full  determination  of  the  matter,  binding 
aU  parties  interested,  may  be  had  In  the 
cause;  but  further  than  this  the  rule  does 
not  extend."  State  v.  Bowen,  38  W.  Va.  91, 
18  S.  R  376;  Gore  t.  Cunningham,  27  W. 
Va.  206;  Blubaugh  t.  Loomis,  48  W.  Va. 
666,  37  S.  B.  794;  Pethtel  v.  McCullough,  49 
W.  Va.  520,  39  a  E.  199.  Appellants  cite 
HiU  V.  Proctor,  10  W.  Va.  59,  and  Livesay  ▼. 
Feamster,  21  W.  Va.  83,  (SyL,  point  5). ,  In 
the  first  of  said  cases  it  is  held  that  "all  pet^ 
sons  materially  Interested  in  the  subject  of 
controversy  ought  to  be  made  parties  in  eq- 
uity, and,  if  they  are  not,  the  defect  may  be 
taken  advantage  of,  either  by  demurrer,  or 
by  the  coiirt  at  the  hearing."  This  was  a 
suit  to  enforce  the  specific  performance  of  a 
contract  of  sale  of  real  estate  against  the 
heirs  of  Joseph'  O.  Kendall,  when  parties 
who  claimed  an  Interest  In  the  land  were  not 
made  parties,  and  who  were  necessary  parties 
to  the  suit.  In  order  that  the  rights  of  all 
might  be  adjudicated  therein.  The  case  of 
Livesay  v.  Feamster  was  a  suit  brought  by 
a  Judgment  creditor  to  enforce  his  Judgment 
lien,  where  it  was  held  that  he  should  have 
made  formal  defendants  to  his  suit  all  cred- 
itors who  bad  obtained  Judgments  against  the 
debtor  in  the  courts  in  the  county  wherein 
the  lands  were  situated  which  he  sought  to 
subject  to  his  Judgment.  James  W.  Tufts, 
who  had  the  trust  deed  on  the  soda  fountain, 
it  Is  claimed,  was  a  necessary  party;  but  his 
Interest  could  not  be  affected  by  anything 
done  in  the  suit,  and  Jordan,  the  purchaser 
of  the  goods,  bad  assumed  the  payment  of 
his  claim,  and  the  list  of  execution  lien  cred- 
itors filed  with  the  demurrer  of  the  Owinna 
had  been  paid  off  by  Jordan  at  the  direction 
of  Faulconer,  and  they  had  no  Interest  In  the 
suit 

The  second  assignment  Is  that,  after  over- 
ruling the  demurrer  of  the  Gwinns,  It  was 
error  to  decree  on  the  merits  of  the  cause; 
that  a  rule  should  have  been  awarded  against 
them  to  answer  the  bill.  The  decree  Is  sim- 
ply a  personal  decree  against  John  H.  Jor- 
dan, who  had  answered  the  bill,  and  tbe 
rights  and  Interests  of  the  Owinns  were  fn 
no  way  affected  by  the  decree.  Section  30,  c 
125,  Code  1899,  requiring  a  rule  against  tbe 
defendant  to  answer  the  bill  after  his  demur- 
rer la  overruled,  can  only  apply  to  a  defend- 
ant whose  Interests  will  be  affected  by  the 
decree.  The  defendant  Jordan  is  the  only 
party  whose  interests  are  In  any  way  affected 
by  the  decree,  and  he  was  In  no  wise  prej- 
udiced by  failure  to  award  a  rule  against  the 
Gwinns  to  answer;  hence  be  cannot  com- 
plain; and  It  is  insisted  by  the  appellees  that, 
the  Gwinns  not  In  any  manner  being  affected 
by  tbe  decree—the  same  being  In  no  wlae 
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pnjndlclal  to  their  Interests  or  ri^te— the 
appeal  should  be  dismissed  as  to  them.  Mo- 
rsB  r.  Clark,  SO  W.  Va.  868.  4  S.  B.  308  (SjU 
point  7).  8  Am.  St  Rep.  66:  "The  appelate 
court  will  not  reverse  a  decree  unless  it  is  to 
the  prejudice  of  the  appellant"  And  If  a 
failure  to  award  the  rule  against  the  Gwlnns 
was  error,  not  being  prejudicial  to  any  of  the 
appellantB,  It  would  not  be  cause  for  reversal 
of  the  decree.  Clark  v.  Johnston,  IB  W.  Va. 
804  (S7I.):  "It  Is  not  sufficient  to  reverse  a 
decree  that  there  Is  error  In  it.  The  error 
most  be  prejudicial  to  the  appellant,  or  It  will 
not  be  reversed  on  his  application."  The  ap- 
peal should  be  dismissed  as  to  the  defendants 
.  Gwlnn. 

The  third  assignment  of  error  Is  in  holding 
tbe  sale  to  Jordan  by  Faulconer  to  have  been 
with  Intent  to  hinder,  delay,  and  defraud  tbe 
creditors  of  Faulconer.  It  is  true,  defendant 
Jordan,  In  bis  answer,  denies  all  the  allega- 
tions of  fraud.  But  he  Icnew  of  the  failing 
financial  condition  of  defendant  Faulconer. 
He  knew  that  he  was  largely  in  debt  Fanl- 
coner  had  gone  to  him  and  told  him  his 
drcumstances— that  there  were  judgments 
against  him  up  there  In  conrt;  "that  these 
people  were  pushing  me,  and.  If  It  was  about 
to  be  sold,  that  the  prlca  wonld  not  amount 
to  anything;  and  that,  if  I  could  sell.  I 
wonld  rather  do  It  And  Mr.  Jordau  said 
be  was  authorized  to  Invest  $1,200  by  Mr. 
Owinn,  and  I  knew  that  would  be  more  than 
I  conld  get  If  It  was  sold."  It  Is  difficult  to 
determine  from  tbe  answer  of  Jordan  wheth- 
er he  bought  the  property  for  himself  or  for 
Gwlnn.  He  says  that,  when  he  learned  that 
Faulconer  desired  to  sell,  he  communicated 
with  Gwlnn  by  telephone,  who  was  absent 
sick,  and  Gwlnn  directed  him  to  go  ahead 
and  make  the  purchase;  that  after  a  careful 
inspection  of  the  property,  he  purchased  the 
entire  stock  and  property  for  |1,200  cash, 
and  assumed  the  Tufts  lien  for  $156.10.  He 
says,  Gwlnn  not  being  able  to  be  present, 
respondent  made  the  purchase  In  his  own 
name;  tlrnt  after  the  purchase  was  made 
be  informed  H.  OwInn,  who  acceded  there- 
to, and  Immediately  thereafter  Gwlnn  repaid 
respondent  the  amount  of  his  cash  payment 
and  be  turned  the  business,  property,  and 
atoA  over  to  the  Gwtans,  who  took  it  as  of 
tbe  date  of  bis  purchase.  In  his  SepoBltion 
be  states  that  after  making  an  investigation, 
and  figuring  on  what  Faulconer  actually  had 
there,  be  made  tbe  purchase  without  any 
actual  Inventory;  says  he  never  bad  any  ex- 
perience in  the  drug  business  before  this 
transaction;  that  be  took  a  business  man's 
precaution  in  looking  after  tbe  debts  and 
liens  against  the  stock,  and  bad  an  Inven- 
tory taken  of  the  stock  after  the  purchase, 
and  before  be  sold,  but  did  not  remember 
exactly  what  tbe  invoice  amounted  to,  nor 
tbe  definite  valne  that  was  placed  on  the 
Rtock  as  to  tbe  Invoice.  The  Gwlnns  gave 
him  tbelr  note  for  $1,250,  and  asked  him  to 
remain  or  retain  an  interest  In  the  business 


for  a  while.  While  Jordan  claims  that  be 
did  not  know  the  extent  of  tbe  Indebtedness 
of  Faulconer,  he  must  have  known  that  he 
was  at  the  time  Insolvent  Faulconer  admits 
that  at  the  time  he  was  insolvent  and  Jor- 
dan says  that  he  looked  after  tbe  debts  and 
Hens  against  the  stock.  Positive  proof  to  es- 
tablish a  fraud  Is  not  required.  In  Richard- 
son V.  Balphsnyder,  40  W.  Va.  15,  20  S.  F. 
854  (Syl.,  point  1),  It  Is  held:  "In  showing 
tbe  fraud  necessary  to  Impeach  a  conveyance, 
the  fraudulent  intent  of  the  parties  may  be 
shown  by  the  circumstances  attending  the 
transaction.  Circumstantial  evidence  Is  not 
only  sufficient  but  is  often  the  only  evidence 
that  can  be  adduced."  Goshom's  Ex'r  v. 
Snodgrass,  17  W.  Va.  717;  and  Bump  on 
Fraud.  Con.  {  184:  "It  ia  not  necessary  that 
tbe  grantee  shall  have  actual  knowledge  of 
tbe  debtor's  Intent  to  delay,  hinder,  or  de- 
fraud his  creditors,  in  order  to  render  the 
transfer  void. ,  A  knowledge  of  facts  suffi- 
cient to  excite  the  suspicions  of  a  i^udent 
man  and  to  put  him  on  the  Inquiry,  or  to 
lead  a  person  of  ordinary  perception  to  In- 
fer fraud,  or  the  means  of  knowing  by  the 
use  of  ordinary  diligence,  amounts  to  notice, 
and  is  equivalent  to  actual  knowledge,  -In 
contemplation  of  law.  The  nature  and  cir- 
cumstances of  tbe  transaction  may  some- 
times be  such  as  must  apprise  the  grantee 
of  Its  character  and  object  Things  speak 
for  themselves.  If  be  has  notice  of  facts 
sufficient  to  put  blm  on  tbe  Inquiry,  be 
cannot  be  deemed  a  bona  fide  purchaser." 
And  In  section  494:  "The  notice  of  the  fraud 
need  only  be  sufficient  to  put  a  man  of  ordi- 
nary prudence  and  experience  In  business 
transactions  upon  the  Inquiry."  And  section 
379,  Wait  on  Frand.  Con.;  Shealy  v.  Ed- 
wards, 75  Ala.  411;  Temple  v.  Smith,  13 
Neb.  518,  14  N.  W.  527.  While  It  Is  a  fact 
that  both  Jordan  and  Faulconer  say  that 
Jordan  did  not  know  the  extent  of  Faul- 
coner's  Indebtedness,  yet  he  was  told  by 
Faulconer  that  debts  were  pushing  him, 
and  that  he  was  likely  to  be  sold  out,  which 
was  certainly  enough  to  put  Jordan  upon  his 
Inquiry;  and  It  does  not  appear  that  he  even 
pursued  such  Inquiry  beyond  the  execution 
creditors;  did  not  even  seek  to  learn  from 
Faulconer  whether  be  bad  further  Indebted- 
ness, bnt  only  seemed  desirous  to  find  what 
claims  were  liens  upon  the  property  he  was 
purchasing.  It  was  his  duty  at  least  to  have 
had  such  Information  as  Faulconer  was  able 
to  give  him  in  relation  to  his  indebtedness. 
He  purchased  all  the  property  of  which  Faul- 
coner was  possessed.  Tbe  sale  by  a  debtor, 
who  Is  seriously  involved,  of  tbe  whole  of 
ills  property,  has  been  held  to  create  a  vio- 
lent presumption  of  a  fraudulent  intent,  so 
far  as  existing  creditors  were  concerned. 
See  Wait  on  Fraud.  Con.  8  231,  and  cases 
there  cited.  In  Butler  v.  Thompson,  45  W. 
Va.  660,  31  8.  B.  960  (Syl.,  point  2),  72  Am. 
St  Bep.  838,  It  is  held:  "Conveyance  made 
by  a  party  of  bis  entire  property  during  the 
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pendency  of  a  anlt  brought  to  recoyer  Judg- 
ments against  him  on  a  debt  is  a  badge  of 
fraud."  The  transfer  of  a  debtor's  property 
during  the  pendency  of  a  suit,  or  when  be  is 
expecting  to  be  sued  and  pressed  on  his  debts, 
is  a  badge  of  fraud.  As  stated  in  section  50, 
Bump,  on  Ftttud.  Con.:  "Because  a  transfer 
tends  to  deprive  the  creditor  of  the  means 
of  enforcing  his  judgement  when  he  obtains 
it  If  an  attorney  who  holds  a  claim  for 
collection  is  induced  to  delay  the  institution 
of  a  suit  at  the  request  of  the  debtor,  who 
thereupon  takes  advantage  of  the  delay  to 
make  a  conveyance,  this  is  a  badge  of  fraud, 
the  same  as  after  the  suit  were  actually 
pending."  And  cases  cited.  Several  days 
prior  to  the  sale  by  Faulconer,  attorneys  for 
plain tlft  the  Owens-Minor  Drug  Company  had 
■been  pressing  Faulconer  for  a  settlement 
and  payment,  and  he  bad  been  putting  them 
otr  from  day  to  day,  and  asking  them  to  de- 
lay proceedings,  which  they. did  at  his  in- 
stanceik  and,  taking  advantage  of  their  lenien- 
cy, conveyed  his  property  before  they  brought 
their  suit  "The  circumstance  of  loosenesa 
in  determining  the  value  of  the  property 
conveyed,  as  when  a  purchaser  buys  a  stock 
of  merchandise  without  taking  an  Inventory 
of  Its  value,  though  It  does  not  render  the 
sale  void  per  se,  is  a  badge  of  fraud."  14 
A.  4  E.  H.  L.  (2d  Ed.)  616;  Moor«  y.  Roe, 
85  N.  J.  Eq.  90l  It  seems  that  Jordan  pnr^ 
chased  without  knowing  anything  about  the 
accounts  due  to  Paulconer^-did  not  even 
look  Into  them.  Being  well  acquainted  with 
the  people  of  Hinton  and  vicinity,  and  oc- 
cupying a  position  (cashier  of  the  bank) 
which  made  it  his  business  to  know  the 
flnandal  condition  of  the  people,  he  could 
have  arrived  at  a  fair  estimate  of  their 
value  by  an  examination  of  them;  but  he 
contented  himself  with  a  very  cursory  exami- 
nation of  the  stock  of  drugs,  about  which  he 
knew  nothing,  never  having  had  any  exper- 
ience in  the  business,  and  was  unable  to 
speak  of  the  value  of  the  accounts  purchased 
by  him— only  he  said  Faulconer  estimated 
them  at  from  |1,(X)0  to  $2,000.  In  Livesay's 
Ex'r  y.  Beard,  22  W.  Va.  585  (Syl.,  point  5),  It 
is  held:  "Where  the  facts  and  circumstan- 
ces in  any  case  are  such  as  to  make  a 
prima  facie  case  of  fraudulent  intent,  they 
are  to  be  taken  as  conclusive  evidence  of 
such  Intent,  unless  rebutted  by  other  facts 
and  circumstances  in  the  case."  And  Syl., 
point  7:  "Where  a  debtor  in  falling  circum- 
stances conveys  property  for  a  grossly  inade- 
quate consideration,  that  Is  evidence  of  fraud- 
ulent Intent."  It  is  clear  that  Jordan  pur- 
chased at  much  less  than  the  value  of  the 
property  purchased;  that  he  knew  Faul- 
coner's  falling  financial  condition;  and  that 
he  knew  that  he  was  not  paying  an  ade- 
quate price,  and  that  he  was  getting  all  the 
property  Faulconer  had,  and  that  Faulconer 
was  selling  to  keep  bis  property  from  being 
taken  to  pay  his  debts,  which  were  pressing 
hiiD  by  the  plaintiffs— especially  the  Owens- 


lilinor  Drug  Company.  The  evidence  as  to 
the  actual  value  of  the  property  so  sold  aad 
conveyed  is  not  very  clear.  H.  Owinn  testi- 
fied he  thinks  that  they  told  bim  that  the 
invoice  was  something  over  $2,000;  tiien 
says  the  stock  was  estimated  at  $2,500,  which 
Included  all  the  old  accounts  due  Faulconer, 
good  and  bad.  Faulconer  put  a  much  lower 
estimate  upon  it,  but  gives  no  d^nite  fig- 
ures, but  thought  It  would  not  bring  $1,200 
at  forced  sale.  The  evidence  does  not  show 
clearly  what  the  stock  invoiced  when  an 
inventory  was  made  by  Jordan,  some  days 
after  his  purcliase  from  Faulconer,  for  the 
purpose  of  his  sale  to  Qwlnn,  when  he  sold 
one-lialf  interest  to  Gwinn  for  $1,250,  and  re- 
tained a  half  interest  himself.  The  pre- 
sumption is  that  Jordan  sold  by  the  Invoice. 
The  price  he  sold  for  la  not  material,  ex- 
cept as  it  may  tend  to  prove  the  value  of 
the  stock  which  he  purchased  from  Faulcon- 
er. Jordan  said  he  asked  Faulconer  what 
estimate  he  put  on  his  stock,  and  he  said  be 
thought  he  had  sixteen  or -eighteen  hundred 
dollars  in  the  store.  This,  augmented  by  the 
value  of  the  accounts,  estimated  at  from 
$1,000  to  $1,500  or  $2,000^  would  run  It  op 
to  fully  $2,600. 

The  fourth  assignment  of  error,  that  the 
court  erred  in  holding  said  sale  and  transfer 
to  Jordan  as  made  with  intent  to  hinder,  de- 
lay, and  defraud  the  creditors  of  Faulconer, 
and  at  the  same  time  decreeing  that  the 
sale  was  for  the  benefit  of  all  the  creditors 
of  Faulconer,  and  referring  the  cause  to  a 
commissioner;  and  the  fifth  assignment,  as 
follows:  "The  court  erred  in  holding  J.  H. 
Jordan,  the  purehaser,  liable  to  the  creditors 
of  E.  N.  Faulconer  for  the  sum  of  $2,500, 
when  the  proof  shows  that  the  stock  of 
goods,  fixtures,  etc.,  only  sold  for  $1,876.  The 
court.  In  fixing  the  value  of  the  same,  arbi- 
trarily and  wrongfully  adopted  this  yalua- 
tlon.  The  only  proof  in  evidence  of  the  val- 
ue of  said  stock,  etc.,  is  the  sworn  deposition 
of  El  N.  Faulconer  that  the  sum  paid  by 
Jordan  was  more  than  the  stock  would  have 
brought  at  a  forced  sale.  Because  Jordan, 
in  subsequently  selling  at  an  advance  to 
Owinn,  made  a  profit  on  his  transaction,  la 
no  reason  why  the  court  should  arbitrarily 
ilx  the  value  of  the  stock  at  this  figure" — 
may  be  treated  together.  The  court  having 
adjudged  tlie  sale  and  transfer  to  be  fraudu- 
lent, it  was  error  to  refer  the  cause  to  a  com- 
missioner to  ascertain  the  various  creditors 
of  defendant  B.  N.  Faulconer,  and  the 
amount  due  each  at  the  date  of  the  sale;  no 
other  crediton  other  than  the  plaintiffs  hav- 
ing appeared  to  set  up  their  claims  and  as- 
sume their  proportfon  of  the  costs  in  the 
proceeding  to  set  aside  the  sale  as  fianda- 
lent.  As  we  have  hereinbefore  shown.  It 
was  not  necessary  to  convene  the  other  cred- 
itors of  the  debtor.  The  sworn  deposition  of 
E.  N.  Faulconer,  as  we  have  aeen.  Is  not  by 
any  means  "the  only  proof  in  evidence  of 
the  value  of  said  stock,"  etc.    In  Vance  Sho« 
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Co.  T.  Haught  41  W.  Va.  275,  23  S.  B.  553 
(Syl.  point  4),  It  Is  held:  "Where  a  fraudu- 
lent pnrchaser  yet  owns  the  prc^erty,  the 
creditor  must  aabject  It,  and  cannot  take  a 
persona]  money  decree  for  his'  debt,  or  the 
value  of  the  property,  against  the  purchaser; 
but  If  the  fraudulent  purchaser  has  sold  the 
property  to  a  bona  fide  purchaser,  so  that  It 
cannot  be  reached,  the  creditor  may  have  a 
money  decree  against  the  fraudulent  por^ 
chaser  for  the  amount  he  received  for  the 
property,  or,  if  that  be  less  than  Its  actual 
value,  then  for  such  value;  and.  If  the  bona 
flde  purchaser  yet  owes  for  the  property,  the 
money  In  his  hands  may  be  followed,  and 
subjected  In  his  hands."  HInton  v.  Ellis,  27 
W.  Va.  422.  The  decree  In  favor  of  the 
plalntur  for  the  full  amount  found  due  them, 
respectively,  was  proper,  but  the  money  de- 
cree for  $2,500  against  Jordan  was  error. 
He  could  be  held  liable  in  such  suit  only  for 
the  debts  represented.  ^ 

The  sixth,  seventh,  and  eighth  assignments 
are  to  the  same  eftect;  that  Is,  that  the  court 
erred  In  holding  said  sale  to  be  a  preference 
operating  for  the  benefit  of  all  the  creditors 
of  Fanlconer,  without  allowing  Jordan  pref- 
erence for  the  cash  payments  made  by  him 
for  the  stock,  and  refusing  to  substitute  Jor- 
dan, the  purchaser,  to  the  prior  liens  by  ex- 
ecution which  be  bad  paid  off,  and  which 
were  listed  in  the  deposition  of  Faulconer, 
and  according  Jordan  the  priority  thereof, 
and  tn  not  giving  him  a  preference  over  the 
general  creditors  for  the  bank  debt  of  $750 
and  the  other  debts  paid  by  him.  In  Bank 
V.  Wilson,  25  W.  Va.  243,  It  Is  held  that  If 
a  deed  be  set  aside  as  fraudulent  and  void 
as  to  creditors,  because  made  with  Intent 
to  binder,  delay,  end  defraud  such  creditors, 
and  a  part  of  the  consideration  of  such  deed 
was  the  satisfaction  of  a  bona  flde  debt  due 
from  the  grantor  to  the  grantee,  such  fraud- 
ulent grantee  is  not  entitled  to  charge  the 
land  thereby  attempted  to  be  conveyed  with 
the  amount  of  such  debt  Goshorn's  Ex'r  v. 
Snodgrass,  17  W.  Va.  717;  Webb  v.  Ingham, 
29  W.  Va.  888,  1  S.  E.  816;  Llvesay's  Ex'r 
V.  Beard,  22  W.  Va.  585;  Hogg's  Eq.  Pr.  S 
198;  Spence  v.  Smith,  34  W.  Va.  697,  12  S. 
B.  828;  Clark  v.  Gordon,  85  W.  Va.  735, 
14  S.  B.  255.  And  as  to  the  substitution,  see 
Bates  V.  Swlger,  40  W.  Va.  420,  21  S.  B.  874; 
Sbeld.  on  Subs.  8  44;  Railroad  Co.  v.  Soutter, 
13  Wall  617,  20  L.  Ed.  543. 

The  ninth  assignment  Is  that  the  cvart 
erred  in  not  sustaining  the  exceptions  of  de- 
fendants to  the  deposition  of  R.  F.  Dunlap. 
It  does  not  appear  from  the  record  that  these 
receptions  were  either  called  to  the  attention 
of,  or  passed  upon  by,  the  court  In  Vanscoy 
V.  Stinchcomb,  29  W.  Va.  263,  11  S.  B.  927 
(Syl.,  point  2):  "Exceptions  to  a  deposition 
(except  upon  the  ground  of  Incompetency, 
when  no  exception  is  necessary).  If  not 
brought  to  the  notice  of  the  court  below,  or 
passed  upon  by  that  court,  should  be  con- 
«ldered  by  the  appellate  court  as  having  been 


waived,  and  a  general  decree  against  tha 
party  making  the  exception  cannot  be  con- 
sidered as  involving  a  decision  upon  the  ex- 
ception." Fant  V.  Miller,  17  Grat  187;  Hill 
V.  Proctor,  10  W.  Va.  59. 

The  tenth  assignment  of  error.  In  decree- 
ing against  Jordan  personally  for  the  entire 
debts  due  the  plalntlflTs,  without  ascertaining 
wtiat  amount  would  be  distributable  on  said 
debts  pro  rata  between  them,  after  allowing 
Jordan  preference  for  the  money  paid  out  by 
him  on  the  liens,  debts,  etc.,  is  not  well  tak- 
en, for  the  reasons  stated  on  former  assign- 
ments. 

The  eleventh  assignment  is  that  the  court 
erred  in  entering  any  decree  whatever  in  the 
cause  after  learning  of  Faulconer's  adjudica- 
tion In  bankruptcy,  and  because  Faulconer's 
trustee  In  bankruptcy  was  not  before  the 
court  and  because,  from  Faulconer's  peti- 
tion filed  before  final  decree.  It  was  shown 
that  the  plaintiff's  debts  were  included  in 
the  said  bankrupt  schedule  in  the  bankrupt- 
cy proceedings.  There  is  nothing  in  the  rec- 
ord to  show  the  bankruptcy  proceedings 
clalme<^  by  defendant  Faulconer,  except  the 
petition  itself,  which  is  not  sworn  to,  and  la 
not  accompanied  by  any  evidence  of  the  fil- 
ing of  the  petition  in  bankruptcy,  nor  of  the 
adjudication  of  the  bankruptcy  of  petitioner. 
The  allegations  of  the  petition  are  denied  by 
the  general  replication  of  the  plaintiff,  and 
there  is  nothing  to  snpport  the  petition.  In 
Howes  V.  Holmes,  2  Mo.  App.  81  (Syl.,  point 
2),  It  is  held:  "An  adjudication  of  bankrupt- 
cy will  not  compel  a  stay  of  proceedings,  in 
a  suit  against  the  bankrupt  in  a  state  court 
upon  motion  and  production  of  a  certificate 
of  adjudication."  And  in  which  case  it  is 
said  In  the  opinion  of  the  court:  "Nothing 
in  the  bankrupt  law  operates  to  oust  this 
court  of  its  Jurisdiction  already  acquired,  in 
the  absence  of  a  restraining  order  from  the 
bankrupt  court" 

For  the  foregoing  reasons,  the  decree  of 
February  14,  1901,  should  be  reversed  in  so 
far  as  it  decrees  Jordan  liable  for  $2,500  to 
the  creditors  of  E.  N.  Faulconer,  and  refers 
the  cause  to  a  commissioner  for  report  and 
in  all  other  respects  it  should  be  a£9rmed. 

DENT,  J.  (dissentlug).  Faulconer  ,was 
bound  to  sell  his  property,  or  permit  it  to  be 
sold  by  the  officers  of  the  law.  There  were 
Judgments  against  him,  creditors  were  press- 
ing, and  without  a  moment's  warning  he 
could  have  been  closed  up.  To  let  It  be  sold 
would  have  entailed  great  loss.  Jordan  was 
the  only  buyer.  He  offered  a  fair  price- 
more  than  it  would  bring  at  forced  sale,  and 
without  expense.  So  he  made  the  sale,  which 
Is  held  entirely  free  from  actual  fraud.  A 
large  portion  of  the  purchase  money  bad  to 
be  applied  on  liens,  leaving  a  balance  of  lit- 
tle more  than  sufficient  to  pay  off  the  hank 
debt  Jordan  could  not  pay  tills  over  to 
Faulconer  without  laying  himself  open  to  the 
charge  of  aiding  him  to  delay,  hinder,  and 
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defraud  his  creditors.  So  he  asked  Paulcon- 
er  what  he  should  do  with  this  money,  and 
he  told  him  to  pay  off  the  bank  debt  This 
was  perfectly  natural,  as  the  bank  debt  was 
a  debt  of  honor,  while  the  other  debts  were 
owed  to  parties  who  had  been  making  a 
profit  out  of  his  business.  The  common  law 
permitted  him  to  make  this  application.  The 
amount  applied  was  simply  a  claim  he  held 
against  Jordan  for  a  balance,  and  which  the 
statute  exempts  from  the  provisions  thereof, 
and  permits  him  to  apply  to  the  payment 
of  pre-existing  debts.  As  to  this  snm,  he 
liad  the  right  to  prefer  one  creditor  to  an- 
other. To  bring  such  preference  within  the 
meaning  of  the  statute,  the  court  must  hold 
that  it  was  the  Inducement  that  brought 
about  the  sale.  That  Is,  that  the  sale  would 
not  have  been  made  if  it  had  not  been  for 
the  purpose  of  securing  such  preference; 
that  Jordan  purchased  and  Faulconer  sold 
with  this  end  in  view.  Faulconer  and  Jor- 
dan both  swear  positively  that  they  neither 
had  such  end  in  view.  To  hold  to  the  con- 
trary, we  must  reject  their  sworn  testimony, 
and  regard  them  guilty  of  false  swearing, 
simply  from  the  fact  that  Faulconer  had  the 
balance  so  applied.  Instead  of  dividing  it  pro 
rata  among  all  bis  creditors,  none  of  whom 
would  have  been  greatly  benefited  thereby. 
It  seems  to  me  the  facts  and  circumstances, 
in  so  far  as  adverse  thereto,  are  wholly  In- 
sufilclent  to  overcome  their  positive  testi- 
mony, sustained  by  the  numerous  facts  and 
circumstances  supporting  the  same,  among 
which  is  the  most  potent  fact  that  Faul- 
coner was  bound  to  make  this  sale,  or  permit 
his  property  to  be  sacrificed  at  public  sale. 
It  may  be  that  they  testified  falsely,  but  the 
facts  and  circumstances  are  not  suflBclently 
adverse  to  them  to  Justify  one  In  so  holding. 
If  thehr  testimony  Is  rejected,  the  fraud  char- 
ged in  the  bill  Is  fully  established.  If  the 
sale  had  been  perfectly  voluntary  on  Faul- 
coner's  part,  and  he  had  not  been  pressed 
to  the  wall  and  forced  to  make  It  as  a  last 
resort,  I  might  reach  a  different  conclusion. 
His  purpose  In  selling  was  to  save  himself 
as  far  as  possible,  and  it  was  therefore  mer- 
itorious. Having  made  a  lawful  sale,  he  had 
the  right  to  apply  the  surplus  proceeds  to 
any  of  his  debts  he  saw  fit,  without  subject- 
ing any  of  his  creditors  to  the  charge  of  ob- 
taining or  securing  an  unlawful  preference. 

(53  W.  Ta.  369) 

8TATB  T.  BELCHER  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  25,  1003.) 

TAX  gALB-TITUI  OF  PURCHA8BR— REDEMP- 
TION. 
1.  No  title  Is  acquired  by  one  who  purchases, 
at  a  tax  sale,  land  which,  at  a  former  delin- 
quency, has  been  previously  sold  and  purchased 
for  the  state;  and,  in  a  suit  brought  hj  the 
commi!<sioiier  of  scliool  lands  to  have  the  land 
sold,  sufU  subsequent  purchaser,  upon  his  peti- 
tion setting  up  his  purchase  under  tlic  sale  for 


the  subsequent  delinquency  and  a  deed  made  U> 
him  thereunder,  is  not  entitled  to  redeem  Ui* 
land. 
(Syllabus  by  the  Conrt) 

Appeal  from  Circuit  Court,  Mercer  County; 
J.  M.  Zanders,  Judge. 

Bill  by  the  state,  for  the  use  of  Joel  H. 
Cutchln,  against  Annie  M.  Belcher  and  oth- 
ers. F1:om  an  adverse  decree,  said  Outchln 
appeals.    Affirmed. 

Johnston  &  Hale,  for  appellant  D.  W.  Mo- 
Claugherty,  for  appellees. 

POFFENBARGER,  J.  Joel  H.  Cutchln  has 
appealed  from  a  decree  of  the  circuit  court  of 
Mercer  county  refusing  to  allow  him  to  re- 
deem, in  a  suit  brought  by  the  commissioner 
of  school  lands,  certain  lots  of  land.  In  De- 
cember, 1897,  they  had  been  sold  by  the  sher- 
iff as  delinquent  for  nonpayment  of  the  taxes 
thereon  for  the  year  1896,  and  purchased  by 
the  sheriff  for  the  state.  (Under  this  pur- 
chase, the  lots  were  certified  by  the  auditor 
to  the  commissioner  of  school  lands  for  sale 
in  the  manner  prescribed  by  the  statute.  The 
commissioner  of  school  lands  brought  a  suit 
in  equity  to  sell  them  with  numerous  other 
tracts  of  land.  In  this  suit  one  of  the  former 
owners  of  the  lots  in  whose  names  they  had 
been  sold,  D.  W.  McClaughcrty,  filed  his  peti- 
tion, asking  to  be  permitted  to  redeem  said 
lots.  The  appellant,  Joel  H.  Cutchln,  also 
filed  a  petition  claiming  that  he  was  entitled 
to  redeem,  on  the  ground  that  the  same  lots 
had  been  returned  as  delinquent  for  the  non- 
payment of  taxes  due  the  city  of  Bluefield 
for  the  year  1897,  sold  for  such  delinquency  in 
the  year  1809,  and  purchased  by  appellant, 
who,  by  virtue  of  said  sale,  afterwards  ob- 
tained a  deed  for  the  lots.  The  court  held 
that  McCIaugberty  was  entitled  to  redeem^ 
and  that  Cutchln  was  not  so  entitled. 

This  question  has  been  settled  in  Totten 
V.  Nighbert,  41  W.  Va.  SOO,  24  S.  E.  627,  in 
which  It  was  hield  that:  "Where  land  has 
been  sold  for  taxes,  and  purchased  for  the 
state,  and  the  clerk  of  the  court  illegally 
places  such  land  on  the  land  books  for  suc- 
ceeding years  in  the  former  owner's  name, 
and  such  land  is  again  delinquent,  and  sold, 
by  direction  of  the  auditor,  for  the  taxes  of 
such  succeeding  years,  such  sale  is  illegal 
and  void,  and  the  purchaser  acquires  no  title 
by  reason  thereof;  and  the  clerk's  deed  made 
in  pursuance  of  such  sale  is  wholly  void,  and 
will  be  set  aside."  Point  4  of  the  syllabus. 
In  view  of  this  decision,  which  seems  to  be 
clearly  right,  it  is  useless  to  spend  Vms  in 
reiterating  the  reasons  given  for  it  One 
point  relied  upon,  however,  will  be  mention- 
ed, lest  It  may  be  taken  to  have  been  over- 
looked. McCIaugberty  did  not  file  with  hia 
petition  evidence  of  bis  title.  But  the  r^;>ort 
of  the  commissioner,  setting  out  extensively, 
if  not  fully,  the  record  evidence  of  title,  had 
been  filed  in  the  cause  before  McCIaugberty 
asked  to  be  permitted  to  redeem.  Whether 
there  was  sufficient  evidence  of  McClaugh- 
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erty'B  right  to  redeem  before  the  court  Is 
practically  Immaterial,  however,  for  the  plain 
reason  that  if  be  has  no  right  to  redeem,  it 
does  not  argue  that  Cutchln  has  snch  right 
To  be  permitted  to  redeem,  be  must  show 
that  he  has  some  title  to,  or  interest  in,  the 
land,  aa  former  owner,  or  an  heir,  personal 
representative,  or  assignee  of  the  former  own- 
er. Having  presented  nothing  bat  a  clearly 
void  deed  as  evidence  of  title  and  of  his  right 
to  redeem,  the  court  rightly  refused  the  prayer 
of  bis  petition,  and  the  decree  ot  which  be 
-complains  should  be  affirmed. 


(S8  w.  Va.  tse) 

BTEPHENBON  ▼.  SALISBUBT. 

{Supreme  Court  of  Appeals  ot  West  Virginia. 

AprU  25,  1903.) 
fiHSRIFFS-SALB    07    OBFOTTSHIP— VALIDITT. 

1.  A  contract  for  the  sale  by  a  sheriff  of  a 
depntyship  nnder  him  for  a  sam  payable  at  all 
events  is  void  and  not  enforceable,  being  con- 
trary to  section  S,  c.  7,  of  the  Code  of  1899; 
but  a  sale  for  part  of  the  commissions  or  for 
the  allowance  made  the  jailer  by  the  county 
for  his  services  is  valid. 

(Syllabus  by  the  Court) 

Error  from  Chrcnlt  Court  Clay  Comity; 
Warren  Miller,  Judge. 

Action  by  Albert  Stephenson  against  W.  H. 
Sallsbuiy.  Judgment  for  plaintiff,  and  de 
fendant  brings  error.    Affirmed. 

liinii  &  Byrne,  for  plainUfl  tat  error.  Hcsan 
A  Horan,  for  defendant  in  error. 

BBANNON,  J.  Albert  Stephenson  was  sher- 
iff of  Clay  county,  and  W.  H.  Salisbury  Jailer. 
After  Salisbury  liad  acted  some  time  as  jailer, 
Stephenson  demanded  that  Salisbury,  for  be- 
ing allowed  to  continue  as  jailer,  should  allow 
Stephenson  to  have  the  allowance  made  by 
the  county  to  the  Jailer,  else  be  woald  remove 
Salisbury;  and  then  a  contract  In  writing  was 
made  by  which  Stephenson  was  to  have  the  al- 
lowance, and  was  to  lift  the  'orders  made  by  the 
county  court  for  the  same.  Afterwards  Salls- 
bory  refused  to  carry  out  the  contract  refused 
to  allow  Stephenson  to  get  possession  from 
the  coimty  clerk  of  said  orders  on  the  county 
treasury,  but  Ikimself  got  and  either  retained 
or  collected  them — It  does  not  appear  which. 
Stephenson  sued  Salisbury  for  $125  before  a 
Justice,  and  on  appeal  to  the  circuit  court  judg- 
ment was  rendered,  upon  defendant's  demurrer 
to  the  evidence,  in  favor  of  Stephenson. 

If,  as  far  back  aa  tbe  reigns  of  Richard  II 
and'Ejdward  VI,  there  was  reason  to  brand 
•a  unlawful  the  sale  of  public  office  and  its 
deputation,  that  reason  continues  stronger  In 
our  day.  It  has  always  been  condemned  by 
statute,  Hlngllsh  or  Virginian,  in  Virginia,  and 
always  in  this  state.  The  subject  was  so  ful- 
ly discussed  by  Judge  Poffenbarger  in  White 
▼.  Cook,  61  W.  Va.  201,  41  S.  E.  410,  57  L. 
B.  A.  417,  that  I  need  say  but  little  about 
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the  subject  The  Virginia  Code  of  1849,  c. 
12,  {  5,  condemned  the  sale  of  an  office  "or  the 
deputation  thereof  either  In  whole  or  In  part"; 
but  section  6  excepted  sheriffs,  so  far  as  to  al- 
low the  deputation  of  bis  office.  The  sheriff- 
alty  had  long  before  that  Code  been  excepted 
from  the  prohibition.  Our  Code  does  not  ex- 
cept a  sheriff.  Code  1899,  c.  7,  S  5,  condemns 
the  selling  or  letting  to  farm  of  any  office^ 
"either  in  whole  or  part"  This  Includes  the 
deputation  of  the  sheriffalty.  If  it  did  not, 
I  think  common  law  would.  Hawkins,  Pleas 
Crown,  c  67;  Throop,  Pub.  Off.  i  49.  White 
T.  Cook,  dted,  settles  that  a  deputy  sheriff 
falls  under  the  statute.  That  case  holds  that 
a  sale  for  a  fixed  sum  payable  in  any  event 
of  a  deputyshlp  In  the  sheriffalty,  and  any  con- 
tract for  It,  is  unlawful  and  cannot  be  enforc- 
ed; but  that  where,  for  the  appointment  the 
sheriff  is  to  receive  a  part  of  the  commissions 
earned  hi  the  office,  the  contract  Is  valid.  As 
the  allowance  by  the  county  to  the  jailer  la 
for  service  in  the  office— an  emolument  of  It— 
I  see  no  reason  why  it  does  not  fall  under  that 
rule.  The  books  speak  in  this  connection  of 
commissions,  profits,  emoluments,  indifferently. 
9  Am.  &  Eng.  Ency.  L.  376. 

It  is  contended  that  the  contract  is  with- 
out consideration  because  a  sheriff  has  no 
power  to  remove  a  deputy  without  the  con- 
sent of  tbe  county  court  Chapter  7,  {  12,  Code 
1899,  In  words  vests  this  power  in  the  sheriff. 
Tbe  common  law  does.  He  can  remove  with- 
out cause.    9  Am.  &  £hig.  Ency.  L.  383. 

It  is  suggested  that  there  was  no  evidence 
that  Salisbury  collected  the  county  orders. 
If  collected,  assumpsit  would  lie  for  money 
had  and  received.  But  Salisbury  broke  tbe 
contract  ht  refusing  to  allow  Stephenson  to 
get  the  orders  or  collect  them,  and  has  either 
collected  them  or  converted  them  to  his  uae. 
If  we  say  it  was  tortious  to  take  and  convert 
to  his  use  by  detention  the  orders,  Stephenson 
could  sue  for  conversion,  perhaps  in  detinue, 
or  waive  the  tort  and  sue  in  assumpsit  for  the 
value  of  the  orders.  Maloney  v.  Barr,  27  W. 
Va.  381;  17  Ency.  PL  &  Prac  868. 

Therefore  we  affirm  the  Judgment 

Amendment 

It  la  contended  that  a  Jailer  la  a  public  of- 
ficer within  himself,  and  that  the  sheriff  lias 
no  power  to  remove  him,  but  be  can  be  re- 
moved only  by  tbe  Joint  action  of  the  county 
court  and  sheriff  under  section  10,  c.  7,  Code 
1899,  and  only  for  causes  therdn  referred  to, 
and  not  being  a  mere  deputy,  cannot  be  re- 
moved by  tbe  sheriff.  By  common  law  the 
sheriff  was  ex  officio  Jailer,  and  tbe  jailer  his 
mere  servant  (Dabney  v.  Taliaferro,  4  Rand. 
256;  1  Black,  Com.  346;  Crocker  on  Sheriffs. 
314);  therefore  the  sheriff  could  remove  the 
jailer  at  will.  Is  this  altered  by  Code,  c.  41, 
p.  329?  "The  sheriff  of  evo^  county  shall 
be  the  keeper  of  the  jhll  th«eof .  But  be  may, 
with  the  assent  of  tbe  county  court  appoint 
a  jailor  of  said  county,  who  shall  take  the 
same  oaths  as  are  prescribed  for  other  officers. 
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He  may  also  take  from  such  Jailor  bond  with 
security  conditioned  for  the  faithful  perform- 
ance of  the  duties  of  his  otSce."  I  think  this 
makes  no  change  as  to  the  matter  In  band.  It 
still  makes  the  sheriff  jailer.  That  Is  the 
opening  keynote  of  the  section.  But  lest  it 
be  thought  that  be  must  personally  keep  the 
Jail,  as  he  cannot  be,  night  and  day,  on  guard 
at  the  Jail,  It  gives  him  power  to  appoint  a 
Jailer.  Is  not  that  Jailer  a  mere  agent  or  ser- 
vant of  the  sheriff?  When  be  gives  bond  he 
gives  it  to  the  sheriff  for  his  indemnity,  not 
payable  to  the  state,  as  public  officers'  bonds 
are.  It  does  not  make  tbe  Jailer  a  distinct. 
Independent  public  officer  from  the  sheriff. 
It  would  be  disastrous  to  put  him  thus  beyond 
control  of  tbe  sheriff,  and  make  him  removable 
only  for  cause  upon  trial.  What  tenure  baa 
be?  We  often,  for  convenience,  as  does  this 
statute,  call  one  an  officer  when  in  law  he 
Is  not  When  a  Jailer  is  appointed,  is  the 
power  of  the  sheriff  over  the  Jail  gone? 

As  to  who  la  an  officer,  much  authority  is 
collected  in  the  two  opinions  in  Hartigan  ▼. 
Board,  49  W.  Ya.  14,  88  S.  B.  698.  I  called 
a  JaHer  a  deputy  at)oye.  A  deputy  is  only  an 
agent  of  the  sheriff.  Poling  v.  Maddoz,  41 
W.  Va.  781,  24  S.  B,  999.  A  Jailer  Is  either 
a  mere  servant  or  deputy.  What  Is  the  dif- 
ference? For  present  purposes,  none.  Wheth- 
er he  is  a  special  deputy,  with  power  only  over 
the  Jail,  or  a  general  deputy,  with  full  powers 
as  such  to  serve  process,  civil  and  criminal, 
we  need  not  now  say.  In  either  case  he  is  not 
a  public  officer.  9  Am.  &  Eng.  Ency.  L.  369, 
879.  If  not  a  deputy  he  Is  simply  a  servant 
and  removable  at  will.  "The  Jailer  is  but  a 
servant  of  the  sheriff,  and  is  not  an  officer." 
Crocker  on  Duties  of  Sheriffs,  314. 

We  are  cited  to  Jackson  v.  Anderson,  4 
Wend.  474.  Property  was  sold  by  the  sheriff 
under  execution.  A  statute  provided  that  a 
sheriff  or  his  depntiee  should  not  bqy  at  exe- 
cution sales.  Tbe  purchaser  Was  an  assistant 
to  the  Jailer.  It  was  held  that  this  under- 
Jailer  was  not  a  deputy.  It  does  not  decide 
that  the  Jailer  could  buy.  Our  statute  mere- 
ly adds  an  oath  of  a  Jailer,  not  required  by 
common  law,  and  gave  express  validity  to 
bis  bond  to  the  sherlff-vrlse  provision.  I  do 
not  see  that  It  had  other  purpose.  Tbe  oatti 
does  not  make  him  an  officor,  for  all  deputiea 
must  take  it 

(53  W.  Va.  824) 

ENSMINGBR  et  aL  ▼.  PETERSON. 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 
April  18,  1903.) 

SPECmO    PERFORMANCE-INDEFINITB   CON- 
TRACT. 

1.  In  a  suit  In  equity  to  enforce  the  speclfle 
performaDce  of  the  following  agreemeAt: 
"March  19.  1884.  This  article  of  agreement 
made  thia  day  by  and  between  Thomas  Tucker, 
agent  of  W.  F.  Peterson  the  agent  of  George 
Fox  of  Philadelphia,  Wltnesseth:  That  the 
said  Tucker  sold  a  tract  of  lend  to  Asbury 
Eosmiuger  on  the  12th  day  of  September,  1883, 
situated  on  the  south  ride  of  the   South  fork 


near  Owen  Talkington.  Now  it  la  agreed  that 
said  Elnsminger  has  the  right  to  take  any  other 
land  owned  by  said  Fox  or  to  make  his  own 
location  on  said  land  owned  by  said  Fox  to 
transfer  his  former  article  and  said  Ensminger 
has  to  make  location  and  report  the  same 
Isaac  Morgan  and  said  Ensminger  has  the 
rights  on  this  or  these  lands  as  the  former  con- 
tract 

"Given  under  our  hands  and  seals  the  day 
and  year  'riten.' 

"Thomas  Tucker,  Agent     [Seal.] 

"of  G.  Fox  and  W.  F.  Peteraon. 
"N.  A.  Ensminger.  [Seal.]" 
— The  contract  mentioned  of  September  12, 
1888,  not  being  produced,  nor  the  terms  thereof 
sufficiently  proven,  the  agreement  of  March  19, 
1884,  standiag  alone,  is  too  vague,  indefinite, 
and  uncertain  to  be  apecifically  enforced  in  • 
court  of  equity. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wetzel  Coim- 
ty;   M.  H.  Willis,  Judge. 

Bill  by  N.  A.  Ensminger  and  another 
against  B.  W.  Peterson.  Decree  for  defend- 
ant and  plaintlffa  appeal.    Affirmed. 

Jackson  V.  Blair,  for  appellants.  Henry 
M.  Bussell,  for  appellee. 

McWHORTEB,  J.  This  Is  a  suit  In  equity 
by  N.  A.  Ensminger  and  H.  L.  Smith  against 
B.  Walker  Peterson,  vendee  of  Samuel  M. 
Fox  and  George  Fox,  executors  of  the  last 
vrill  and  testament  of  George  Fox,  M.  D., 
to  enforce  the  specific  performance  of  a  con- 
tract in  writing  claimed  to  ha^ve  been  made 
by  Thomas  Tucker,  agent  of  George  Fox, 
M.  D.,  and  W.  F.  Peterson,  dated  March  19>. 
1884.  Dr.  George  Fox  lived  In  Philadelphia, 
and  was  the  owner  of  several  large  tracts  of 
land  In  Wetzel,  Tyler,  and  Marlon  coontlea, 
now  West  Virginia.  On  the  20th  of  Novem- 
ber, 1^7,  the  said  George  Fox.  M.  D.,  execut- 
ed to  William  F.  Peterson,  of  Wheeling,  a 
power  of  attorney  "to  grant  bargain  and  sell 
any  parts  or  parcels  of  all  those  certain 
tracts  of  land  situate  in  Tyler  county  In  the 
state  of  Virginia,  four  of  the  said  tracts  con- 
taining 2,000  acres  each,  one  tract  containing 
8,000  acres,  and  tbe  other  tract  containing 
7,000  acres,  with  tbe  appurtenances,  and  all 
my  estate,  right  title,  and  interest  therein, 
to  such  person  or  persons  and  for  such  price 
and  prices  as  he  shall  deem  proper,"  and  to 
make  and  execute  all  necessary  deeds  of 
conveyance,  etc.,  and  generally  to  have  full 
charge  of  all  his  said  lands.  The  said  Peter- 
son, under  said  power  of  attorney,  took 
charge  of  said  lands,  and  had  In  bis  employ 
one  Thomas  Tucker,  who  acted  as  agent  for 
said  Peterson,  showing  the  lands  to  pnrchaa- 
ers,  and  In  selling  the  same.  Said  Dr.  Fox 
executed  his  will,  dated  May  20,  IS'JS.  and 
which  was  admitted  to  probate  on  January  8, 
1883,  by  which  he  appointed  his  sons,  Sam- 
nel  M.  and  George  Fox,  executors,  and  In  hla 
will  be  authorized  his  executors  and  the  snr- 
▼Ivor  and  successors  of  them  to  grant,  sell, 
and  convey  in  fee  simple  any  portion  or  por- 
tions of  his  real  estate,  either  at  public  oi 
private  sale,  at  their  discretion.    On  tbe  1st 
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day  of  June,  1888,  Samuel  M.  Fox  and 
George  Fox,  executors  of  the  last  will  of 
George  Fox,  M.  D.,  In  consideration  of  tta* 
Bom  of  $1,890.38  of  taxes  theretofore  aft- 
sessed  against  them  and  paid  by  B.  Walker 
Peterson  at  their  request,  and  the  further 
sum  of  $4,000,  paid  to  them  by  said  Peterson, 
conveyed  to  said  Peterson  all  their  lands 
then  lying  In  the  counties  of  Marlon  and 
Wetzel,  or  either  of  them,  conveyed  by  Ben- 
jamin Wyncoop  to  Samuel  Mlckel  Fox  by 
deed  dated  the  10th  of  September,  1791,  and 
recorded  In  Ohio  county,  together  with  all 
the  right,  title,  and  Interest  of  said  George 
Fez,  deceased,  in  and  to  the  same,  and  all 
their  right,  title,  and  Interest  therein  as 
executors,  and  assigned  and  transferred  to 
said  B.  Walker  Peterson  (without  recourse  to 
them)  all  contracts  of  every  kind  whatsoever 
In  which  they  were  interested  relating  to  the 
lands,  or  any  of  them,  with  the  right  to  sell 
and  recover  on  the  same;  but  there  are  ex- 
cepted from  said  conveyance  such  portions 
of  said  lands  as  had  already  been  granted  or 
otherwise  disposed  of  by  them  or  by  said 
George  Fox,  H.  D.,  In  his  lifetime,  or  by 
the  said  Samuel  Mlckel  Fox,  the  elder,  in  Us 
lifetime,  or  by  the  executors  of  his  will  prior 
to  their  conveyance  to  the  said  George  Fox, 
M.  D.,  other  than  lands  under  contract,  "and 
as  to  lands  under  contract  they  grant  their 
interest  In  the  same  as  aforesaid  and  assign 
the  contracts,  and  the  said  party  of  the  sec- 
ond part  by  accepting  this  conveyance  as- 
sumes all  the  responsibilities  of  the  said  par- 
ties of  the  first  part  imder  the  said  contracts." 
The  contract  which  the  court  was  asked  to 
require  to  be  specifically  i)erformed  In  this 
case  Is  as  follows: 

"March  10,  1884.  This  article  of  agree- 
ment made  this  day  by  and  between  Thomas 
Tucker,  agent  of  W.  F.  Peterson  the  agent 
of  George  Fox  of  Philadelphia,  Wltnesseth: 
That  the  said  Tucker  sold  a  tract  of  land 
to  Asbuiy  Knsmlnger  on  the  12th  day  of 
September,  1883,  situated  on  the  south  side 
of  the  Soutii  fork  near  Owen  Talklngton. 
Now  it  Is  agreed  that  said  Ensmlnger  has 
the  right  to  take  any  other  land  owned  by 
said  Fox  or  to  make  his  own  location  on 
said  land  owned  by  said  Fox  to  transfer  his 
former  article  and  said  Bnsmlnger  has  to 
make  location  and  report  the  same  Isaac 
Morgan  and  said  Ensmlnger  has  the  rights 
on  this  or  these  lands  as  the  former  contract 

"Given  under  our  hands  and  seals  the  day 
and  year  "riten." 

"Thomas  Tucker,  Agent    [Seal.] 

"of  G.  Fox  and  W.  F.  Peterson. 
"N.  A.  Ensmlnger.    [Seal.]" 

The  bill  alleges  that  Thomas  Tucker,  on  or 
abont  the  12th  day  of  September,  1883,  by 
a  writing  of  that  date,  duly  signed  by  him 
and  the  plaintiff  N.  A.  Bnsmlnger,  agreed 
to  and  did  sell  to  the  plaintiff  Ensmlnger  a 
certain  boundary  of  said  land  situate,  lying, 
and  being  on  the  south  side  of  the  South 
Fork  of  Fishing  creek,  in  the  connty  of  Wet- 


zel, near  to  and  Joining  land  of  Owen  Talk- 
lngton, supposed  to  contain  about  12S  acres, 
at  the  sum  and  price  of  $5  per  acre,  of  which 
about  $50  was  paid  cash,  and  the  residue 
was  to  be  paid  in  four  annual  payments  of 
about  $143.75  per  year,  with  Interest;  tliat 
on  the  day  the  sale  and  purchase  of  said 
land  was  made  the  boundaries  of  said  land 
were  marked  and  designated  and  shown  to 
Snsminger  by  Tucker,  and  Ensmlnger  en- 
tered into  actual  possession  and  control  of 
the  same,  and  immediately  thereafter  cleared 
a  portion  of  the  land,  and  erected  a  dwelling 
house  and  other  permanent  and  valuable 
Improvements  thereon,  and  so  remained  In 
actual  possession  and  control  until  the  time 
of  the  said  purctutse  contract  of  March  19, 
1884;  that  on  the  12th  of  June,  1883,  Ens- 
mlnger paid  Tucker,  agent  for  W.  F.  Peter- 
son, $10  on  account  of  said  land,  and  filed 
said  Tucker's  receipt  for  the  same  with  his 
bill,  and  that  all  this  was  done  with  the 
full  knowledge,  consent,  and  approval  of 
the  owner  of  said  land  and  of  said  B.  Walker 
Peterson,  who  was  at  that  time  in  charge  of 
his  father's  business,  and  was  acting  in  the 
place  of  his  father  as  the  representative  of 
the  owner  of  said  land,  and  the  said  Tucker 
acting  for  him  turned  over  to  the  defendant 
B.  Walker  Peterson  all  the  said  purchase 
money  paid  by  said  Ensmlnger  to  Tucker  for 
said  land,  and  alleging  that  Tucker  kept 
and  held  the  said  written  contract  and  turn- 
ed over  and  delivered  the  same  to  said  B. 
Walker  Peterson,  and  that  the  same  was 
then  in  the  custody  and  control  of  said  Peter- 
son; that  on  the  19th  of  March,  1884,  Ens- 
mlnger surrendered  the  possession  of  the 
land  to  Tucker,  who  thereupon  sold  the  same 
to  Owen  Talklngton,  and  that  afterwards  de- 
fendant B.  Walker  Peterson  made  a  deed 
therefor  to  Talklngton,  carrying  out  and  ex- 
ecuting the  contract  between  Tucker  and 
Talklngton,  thus  ratifying,  conveying,  and 
approving  Tucker's  action  in  the  premises; 
that  immediately  after  Ensmlnger  surrender- 
ed possession  of  the  land,  and  in  pursuance 
of  the  agreement  of  March  19,  1884,  Ens- 
mlnger did,  with  the  knowledge  and  consent 
of  said  Tucker  and  the  owner  of  said  land, 
select  and  locate  a  certain  other  tract  or 
boundary  from  within  the  lands  then  owned 
by  the  said  George  Fox  or  those  holding  un- 
der him,  and  marked  and  designated  the 
boundaries  thereof,  and  reported  the  same  to 
Isaac  Morgan,  and  entered  Into  the  actual 
possession  and  control  of  the  land  so  select- 
ed, located,  and  taken  in  exchange,  and  has 
continued  in  the  possession  thereof  ever 
since,  and  was  still  in  the  actual  possession 
as  a  tenant  of  and  under  Henry  L.  Smith, 
to  whom  plaintiff  Ensmlnger  had  sold  the 
same:  that  plaintiff  Bnsmlnger,  relying  upon 
his  right  to  have  said  agreement  between 
him  and  Tucker,  agent,  specifically  executed, 
executed  an  oil  lease  upon  said  lands  to  the 
plaintiff  Henry  L.  Smith,  bearing  date  the 
day  of k  1882,  for  the  term  of  five 


Digitized  by 


Google 


220 


44  SOUTHEASTBBN  RBPOBTBB. 


(W.Va. 


fears;  that  said  Smith  afterwards  assigned 
the  lease  to  the  Soatb  Penn  Oil  Company, 
and  afterwards,  by  agreement  In  writing 
bearing  date  the  22d  day  of  December,  1882, 
plaintiff  Ensmlnger  assigned,  set  over,  and 
delivered  to  plaintiff  H.-  L.  Smith  all  his 
right,  title,  and  interest  In  said  land  under 
the  agreement  of  the  19tb  day  of  March, 
1884,  with  all  the  benefits  of  said  lease  for 
oil  and  gas  purposes;  that  as  part  of  the 
consideration  for  said  transfer  plaintiff 
Smith  was' to  pay  the  balance  of  the  pur- 
chase money  due  to  defendant  B.  Walker 
Peterson  under  the  contract  of  Tucker;  that 
said  purchase  money  and  Interest  included 
then  amiounted  to  $576;  that  tender  was 
made  in  the  bill  of  the  said  purchase  'money, 
and  it  was  alleged  that  it  had  been  made  to 
B.  Walker  Peterson,  who  declined  to  accept 
the  money,  but  promised  and  assured  Smith 
that  he  would  make  the  matter  all  right 
m  a  few  days,  and  afterwards  promised  to 
make  and  deliver  to  said  Smith  a  deed  for 
said  parcel  of  land,  but  that  said  Peterson 
now  refused  to  so  make  and  deliver  such 
deed;  that  he  never  refused  to  perform  said 
agreements,  or  refused  to  make  and  deliver 
the  deed,  until  after  it  was  discovered  that 
the  said  land  was  likely  to  prove  valuable 
for  oil  and  gas  purposes,  and  then  said  Peter- 
son offered  to  make  a  deed  for  said  land 
if  plaintiff  would  allow  him  to  reserve  a  por- 
tion of  the  oil  that  might  be  produced  and 
saved  from  said  land. 

It  was  also  alleged  that  the  deed  from  the 
executors  to  Peterson  bad  the  effect  to  vest 
the  legal  title  to  the  said  125  acres  in  said 
Peterson,  but  that  he  holds  the  same  as  trus- 
tee for  plaintiffs,  and  should  be  required  to 
convey  the  same  to  plaintiffs;  that  it  would 
work  a  fraud  on  the  plaintiffs,  and  each  of 
them,  and  cause  each  of  them  irreparable  in- 
Jury,  damage,  and  loss,  not  to  be  able  to  have 
said  agreement  of  March  19th,  made  by 
Tucker  speciflcally  executed;  that  immediate- 
ly after  Smith  purchased  said  land  from 
Ensmlnger  he  entered  Into  the  actual  posses- 
sion and  control  thereof,  and  erected  thereon 
a  frame  dwelling  house,  and  made  other  per- 
manent and  valuable  improvements  thereon, 
and  fenced  and  inclosed  a  portion  of  said 
land,  all  of  which  was  done  with  the  full 
knowledge,  consent,  and  approval  of  the  said 
B.  Walker  Peterson,  and  prayed  for  specific 
execution  of  said  agreement;  that  B.  Walker 
Peterson  be  required  to  accept  the  piu:chase 
money  due  therefor,  which  was  then  paid 
into  court,  and  be  required  to  execute  and 
deliver  to  Ensmlnger,  or  his  vendee.  Smith, 
a  deed  for  said  125  acres  of  land;  that  the 
defendant  South  Penn  Oil  Company  be  re- 
quired to  deliver  the  one-eighth  of  the  oU 
produced  and  to  be  produced  from  said  land 
to  the  credit  of  plaintiff  Smith;  that  a  re- 
ceiver be  appointed  to  take  charge  of  the 
royalty,  and  that  the  South  Penn  Oil  Com- 
pany be  restrained  from  delivering  the  royal- 
ty from  the  lease  on  the  said  land  to  said 


defendant  Peterson;  and  for  general  relleC. 
The  bill  was  sworn  to,  and  injunction  was 
granted  as  prayed  for. 

Defendant  Peterson  tendered  his  answer, 
denying  the  agency  of  Tucker  after  the  death 
of  George  Fox,  M.  D.,  which  occurred  about 
the  last  of  the  year  1882,  and  the  death  of 
the  elder  William  F.  Peterson,  who  had  been 
the  attorney  in  fact  for  said  George  Fox,  and 
denying  that  Tucker  had  made  the  agree- 
ment of  September  12,  1883,  and  in  fact  de- 
nying oill  the  material  allegations  of  the  bill. 
'  The  South  Penn  Oil  Company  filed  its  an- 
swer, averring  that  It  had  no  Interest  In  the 
litigation  between  plaintiffs  and  Peterson  and 
was  ready  to  pay  the  royalty  of  oil  from  the 
production  on  said  lands  to  either  of  the  par- 
ties that  the  court  might  ascertain  to  be  en- 
titled to  receive  it 

On  the  loth  of  September,  1896,  the  cause 
came  on  to  be  heard  on  motion  of  defendant 
to  dissolve  the  injunction,  when  the  answer 
of  the  defendant  was  filed,  and  general  repli- 
cation thereto,  and  the  motion  to  dissolve 
was  continued  for  the  taking  of  depositions. 
At  the  October  rules,  1897,  plaintiffs  filed  an 
amended  bill,  making  new  parties  defend- 
ant, alleging  that  since  filing  their  original 
bUl  they  had  learned  that  B.  Walker  Peter- 
son purchased  the  land  from  the  executors 
for  himself  and  William  F.  Peterson,  his 
brother,  and  that  under  the  said  purchase  B. 
Walker  Peterson  held  one-half  thereof  In 
trust  for  his  said  brother;  that  on  the  18tb 
of  May,  1895,  said  B.  Walker  Peterson  exe- 
cuted to  his  said  brother  a  deed  In  the  natnre 
of  a  declaration  of  trust  acknowledging  the 
Joint  interest  of  his  brother  In  the  land  and 
In  the  contracts  in  the  original  purchase;  that 
plaintiffs  were  not  aware  of  the  execution  of 
said  deed  at  the  time  of  the  filing  of  said 
bill;  that  said  W.  F.  Peterson  died  Intestate, 
leaving  his  brother,  B.  W.  Peterson,  his  sole 
heir  at  law,  and  that,  as  stated  in  said  orig- 
inal bill,  said  William  F.  Peterson,  in  his  life- 
time, acted  as  the  agent  of  said  George  Fox, 
M.  D.,  in  his  lifetime,  and  for  his  executor 
after  his  death,  and  that  much  of  the  busi- 
ness as  shown  in  the  original  bill  was  done 
by  Thomas  Tucker,  acting  for  the  .  said 
George  Fox,  M.  D.,  deceased,  and  said  exec- 
utors, through  thebr  said  agent,  William  F. 
Peterson;  that  said  Tucker  made  many  sales 
of  the  Fox  lands  in  said  Wetzel  county  as 
representative  of  said  George  Fox  and  the 
executors  after  his  death,  through  said  agent, 
William  F.  Peterson;  that  William  F.  Peter- 
son knew  of  every  transaction  about  said 
land  made  by  said  Tucker^  and  every  sale 
made  by  him  for  any  portion  of  said  Fox 
lands,  and  that  settlements  were  frequently 
made  with  said  Thomas  Tucker  by  both  Wil- 
liam F.  Peterson  and  B.  Walker  Peterson: 
that  after  said  B.  Walker  Peterson  obtained 
the  said  deed  of  June  1, 1889,  final  settlement 
was  made  by  and  between  said  Thomas 
Tucker  and  the  said  William  F.  Peterson  and 
B.  Walker  Peterson,  and  claimed  to  file  as 
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an  exhibit  with  their  said  amended  bill  a 
copy  of  such  Bettlements;  and  alleged  that 
both  William  F.  and  B.  Walker  Peterson 
knew  of  said  Tucker  sale  to  plaintiff  Bns- 
mlnger,  and  acquiesced  therein,  and  agreed 
thereto;  and  plaintiffs  adopted  all  the  allega- 
tions contained  In  the  original  bill. 

Defendant  B.  Walker  Peterson  filed  his  an- 
swer to  said  amended  bill,  admitting  the  in- 
terest of  his  brother  In  the  purchase  of  the 
lands  from  the  executors,  and  the  execution 
by  him  of  the  deed  of  May  18,  lS9iS,  therefor 
to  his  brother,  W.  F.  Peterson;  denied  that 
bis  said  brother  had  acted  as  agent  for 
George  Fox,  M.  D.,  in  his  lifetime,  or  for  bis 
executors  after  his  death.  In  respect  to  any 
of  the  said  lands,  or  that  said  executors  made 
sales  throngh  his  said  brother  as  agent,  or 
that  said  Thomas  Tucker  made  sales  for  blm, 
or  that  his  brother  or  himself  knew  of  the 
transactions  of  said  Tucker,  or  that  settle- 
ments were  made  frequently  with  said  Tuck- 
er in  respect  to  any  portions  of  the  said  Fox 
land  with  respondent  and  his  brother,  or 
either  of  them,  and  that  the  exhibit  professed 
to  have  been  filed  with  the  amended  bill 
showing  such  settlement  was  not  so  filed  nor 
was  such  settlement  made. 

The  cause  came  on  to  be  heard  on  the  26th 
day  of  May,  1898,  on  the  bill  and  exhibits, 
the  answers  and  replications  and  the  deposi- 
tions, and  upon  the  exceptions  of  defendant 
Peterson  to  depositions  and  certain  questions 
propounded,  and  upon  motion  to  dissolve  the 
injunction.  The  court  overruled  the  excep- 
tions of  the  defendant  to  plaintiff's  deposi- 
tions, and  held  that  the  plaintiffs  were  not 
entitled  to  the  relief  prayed  for,  and  dis- 
solved the  injunction  and  dismissed  the  bill, 
and  decreed  costs  for  defendant  Peterson 
against  the  plaintiffs.  The  plaintiffs  Ens- 
mlnger  and  Smith  appealed  from  said  decree, 
and  say  that  the  court  erred  in  dissolving 
plaintiff's  injunction  and  denying  the  relief 
asked  for  and  dismissing  their  bill. 

The  principal  question  involved  Is  whether 
the  writing,  the  specific  execution  of  which  Is 
sought  to  be  enforced  in  this  cause,  is  suffi- 
cient to  take  it  out  of  the  statute  of  frauds. 
In  White  V.  Core,  20  W.  Va.  272  (Syl.,  point 
2),  it  is  held;  "Every  agreement  required 
by  the  statute  of.  frauds  to  be  in  writing 
must  be  certain  in  itself,  or  capable  of  being 
made  so  by  reference  to  something  else,- 
whereby  the  terms  can  be  ascertained  with 
reasonable  certainty.  And  in  contracts  for 
the  sale  of  lands  the  court  may  go  outside 
of  the  writing  for  the  purpose  of  Identifying 
and  ascertaining  the  land  sold,  where  general 
words  of  description  capable  of  being  made 
certain  are  used  in  the  writing."  And  In 
Shelton  T.  Chnrch'a  Adm'rs,  10  Mo.  774,  it  is 
held  that;  "A  contract  for  the  conveyance 
of  so  much  of  any  lands  the  obligor  might 
own  will  not  be  enforced  In  equity.  A  spe- 
cific performance  will  only  be  decreed  when 
a  8p«rlfle  thing  is  agreed  to  be  conveyed." 
And  to  Dobson  t.  Litton,  6  Gold.  616,  it  is 


held:  "Courts  of  equity  will  not  decree  a' 
specific  performance  of  a  written  contract 
unless  its  terms  can  be  clearly  made  out  in 
its  essential  particulars  from  the  writing 
itself,  or  by  a  reference  contained  in  it  to 
some  other  writing."  And  in  McOuIre  v. 
Stevens,  42  Miss.  724,  2  Am.  Rep.  649:  "Ev- 
ery agreement  which  Is  required  by  the  stat- 
ute of  frauds  to  be  in  writing  must  be  cer- 
tain, or  capable  of  being  made  certain,  by 
reference  to  something  else,  whereby  the 
terms  and  subject-matter  of  the  agreement 
can  be  ascertained  with  reasonable  precision; 
otherwise  It  cannot  be  carried  Into  effect;" 
and,  further:  "The  specific  performance  of  a 
contract  respecting  land  will  not  be  decreed 
unless  the  written  instrument  in  reference 
thereto  Identifies  the  land  or  furnishes  the 
means  of  identifying  it  with  sufficient  cer- 
tainty;" and  in  this  last  case  the  court  goes 
so  far  as  to  say  that:  "Part  performance 
will  not  take  a  parol  sale  of  lands  out  of  the 
statute  of  frauds.  The  statute  contains  no 
exceptions  in  regard  to  such  contracts,  and 
it  is  not  for'  us  to  create  exceptions  when 
none  exist  In  the  statute."  Holmes  v.  Ev- 
ans, 28  Miss.  247,  12  Am.  Rep.  372;  Miller  v. 
Campbell,  52  Ind.  125;  Baldwin  v.  Kerlin, 
46  Ind.  426;  Johnson  v.  Craig,  21  Ark.  533. 
The  contract  sought  to  be  enforced  in  the 
case  at  bar  fails  to  mention  any  specific  land 
proposed  to  be  sold,  but  refers  to  another 
contract,  which  purports  to  have  been  dated 
on  the  12th  day  of  September,  1883,  by 
which  Thomas  Tucker,  agent,  sold  a  tract  of 
land  to  the  plaliftiff  Ensmlnger,  "situated  on 
the  south  side  of  the  South  Fork  near  Owen 
Talklngton,"  and  the  contract  or  agreement 
here  sued  upon  proposed  to  give  Ensmlnger 
"the  right  to  take  any  other  land  owned  by 
said  Fox  or  to  make  his  own  location  on  said 
land  owned  by  said  Fox  to  transfer  his  for^ 
mer  article  and  said  Ensmlnger  has  to  make 
location  and  report  the  same  Isaac  Morgan 
and  said  Ensmlnger  has  the  rights  on  this  or 
these  lands  as  the  former  contract."  George 
Fox,  who  was  then  deceased,  had  been  the 
owner  of  large  boundaries  of  land  containing 
in  the  aggregate  nearly  20,000  acres,  and  this 
contract,  made  by  the  agent  long  after  the 
death  of  his  principal,  proposes  to  give  the 
piu-chaser  the  right  to  take  any  land  owned 
by  the  said  Pox,  to  be  located  where  the  pur- 
chaser might  desire,  without  specifying  in 
which  of  the  various  large  tracts  the  same 
might  be  located,  or  on  what  waters,  or  any 
other  designation  as  to  where  it  should  be 
located.  There  are  no  general  words  of  de- 
scription, capable  of  being  made  certain  used 
In  the  contract  sued  upon,  as  required  In 
White  V.  Core,  supra.  In  Preston  v.  Pres- 
ton, 95  U.  S.  200,  24  L..  Ed.  494,  it  is  held 
that:  "A  contract  for  the  conveyance  of 
lands  which  a  court  of  equity  will  specific- 
ally enforce  must  be  certain  in  its  terms, 
and  the  certainty  required  has  reference  both 
to  the  description  of  the  property  and  the 
estate  to  be  conveyed.    Accordingly,  whei> 
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the  property  could  not  be  Identified,  specific 
performance  was  denied."  In  Westfall  ▼. 
Cottrills,  24  W.  Va.  763,  It  U  held:  "A  parol 
contract  to  'sell  and  convey  forty  acres  of  the 
Spring  Fork  end  of  my  tract  of  147  acres  on 
Beech  Fork  In  Calhoun  county'  is  too  vague 
and  indefinite  to  be  specifically  enforced." 
In  Blankenship  v.  Spencer,  31  W.  Va.  610,  7 
S.  E.  433,  It  Is  held  that  a  parol  contract  for 
the  sale  of  land,  described  as  "a  certain  piece 
of  land  containing  67%  acres,  being  the  lower 
end  of  a  certain  survey  sold  and  conveyed  to 
S.  by  W.,  and  Joining  the  lands  of  H.  and  ot 
R.,  In  the  district  of  F.,  and  county  of  G., 
and  state  of  West  Va.,"  and  shown  by  ex- 
trinsic evidence  to  contain  117  acres,  was 
too  vague  and  Indefinite  to  be  enforced  in  a 
court  of  equity.  It  Is  there  further  held  that 
a  bill  to  enforce  specific  performance  on  the 
ground  of  part  performance  sufficient  to  take 
It  out  of  the  statute  of  frauds,  "would  only 
lie  where  the  contract  could  be  enforced  with- 
out such  part  performance  If  the  same  or 
some  memorandum  or  note  thereof  had  been 
In  writing,  and  signed  by  the  party  to  be 
charged  thereby,  or  his  agent." 

It  is  attempted  on  the  part  of  the  plaintiffs 
to  cure  the  uncertainty  In  the  contract  of 
March  19,  1884,  by  Its  reference  to  the  con- 
tract of  September  12,  1883,  made  by  the 
same  agent  for  the  sale  of  land  on  the  south 
side  of  the  South  Fork  near  Owen  Talkington, 
which  latter  contract  Is  neither  produced  nor 
clearly  proved.  Plaintiff  Knsminger  says 
that  contract  was  by  him  surrendered  to 
Thomas  Tucker  at  the  tlm%  of  making  the 
subsequent  contract  of  March  19,  1884,  and 
that  he  bad  not  seen  it  since.  Plaintiffs  In 
their  bill  allege  that  by  the  contract  of  Sep- 
tember 12,  1883,  made  with  Tucker,  and 
which  contract  was  taken  up  by  Tucker  qo 
the  day  the  later  contract  of  March  19,  1884, 
was  entered  Into,  the  boundary  of  land  pur- 
chased by  him  was  supposed  to  contain  about 
125  acres  at  the  sum  and  price  of  $5  per  acre, 
of  which  about  $50  was  paid  cash,  and  the 
residue  was  to  be  paid  In  four  annual  pay- 
ments of  about  $148.75  per  year,  with  Inter- 
est, while  plaintiff  Ensmlnger  In  his  deposi- 
tion says  that  under  the  contract  of  Sep- 
tember 12,  1883,  he  was  to  pay  for  the  laud 
$5  per  acre,  and  pay  It  in  four  payments, 
and  that  be  paid  $10  In  advance  on  the  day 
of  the  date  of  the  contract  and  paid  $10  aft- 
erwards to  William  Reed  on  a  written  or- 
der, and  afterward  fed  a  cow  three  months 
in  winter  on  his  order,  which  amounted  to 
$10.  It  does  not  appear  from  his  deposition 
when  the  payments  were  to  be  made,  wheth- 
er monthly,  quarterly,  annually,  or  otherwise, 
nor  the  amounts;  and  he  further  states  that 
there  were  supposed  to  be  45  or  50  acres  In 
the  boundary,  hence  the  price  could  not  have 
exceeded  $250;  so  that  the  residue  could  not 
have  exceeded  four  payments  of  some  $00 
each.  In  Mathews  v.  Jarrett,  20  W.  Va. 
415,  the  court  cites  with  approval  the  case 
of  Preston  v.  Preston,  supra,  and  says:  "Ex- 


trinsic evidence  Is  only  admissible  to  a  Tery 
limited  extent,  and  for  purposes  well  defined 
and  limited.  It  cannot  be  used  to  supply  any 
defect  or  omission  in  the  terms  of  the  writ- 
ten contract,  but  is  stricUy  confined.  In  cases 
where  no  fraud,  mistake,  or  other  equitable 
Incident  of  a  like  character  Is  alleged,  to  the 
function  of  explanation,  and  of  exhibiting 
the  surrounding  circumstances  in  the  man- 
ner and  only  to  the  same  extent  that  such 
evidence  Is  permissible  In  the  Interpretation 
of  all  other  written  instruments;"  and  cites 
Parkhurst  V.  Van  Cortiandt,  1  Johns.  Ch.  273; 
Reed's  Heirs  v.  Hornback,  4  J.  J.  Marsh. 
877;  Graham  v.  Hendren,  5  Munf.  185.  It  Is 
Insisted  by  appellants  that  their  location  la 
more  definite  than  that  In  the  conveyance 
under  which  Peterson,  the  appellee,  claims 
tiUe.  This  cannot  be,  because  no  land  Is 
described  In  the  contract  of  March  19,  1884, 
while  the  conveyance  by  the  executors  to 
Peterson  of  June  1,  1889,  was  of  "all  the 
lands  now  lying  In  the  counties  of  Marlon  and 
Wetzel,  or  In  either  of  them,  in  the  state  of 
West  Va.,  which  were  conveyed  by  Benjamin 
Wyncoop  to  Samuel  Mickel  Fox,  by  deed 
dated  September  19,  1791,"  giving  the  place 
of  the  recording  of  the  same.  Peterson's  deed 
is  based  upon  the  old  deed,  wfaicb  describes 
the  lands,  and  the  records  show  what  por- 
tions thereof  have  been  alienated.  In  sup- 
port of  their  proposition  appellants  quote 
from  White  v.  Ck)re,  cited,  where  It  Is  said, 
"In  contracts  for  the  sale  of  lands  the  court 
may  go  outside  of  the  writing  for  the  pur- 
pose of  identifying  and  ascertaining  the  land 
sold."  This  is  qualified  by  the  further  state- 
ment In  that  connection,  "And  a  contract  to 
sell  'my  farm'  or  the  mill'  Is  sufflclently  cer- 
tain If  it  appears  that  the  vendor  has  but 
one  such  building  or  tract  of  land,"  so  that 
the  contract  must  be  specific  enough  to  Iden- 
tify the  property  intended  to  be  sold.  Appel- 
lants also  cite  Donnally  v.- Parker,  6  W.  Va. 
301;  Bentley  v.  McKlbben,  6  W.  Va.  283; 
Nash  V.  Jones,  41  W.  Va.  709,  24  S.  E.  692; 
Coal  &  Coke  Co.  v.  Fleming,  42  W.  Va. 
538,  26  S.  E.  201— all  of  which  were  for  the 
enforcement  of  specific  performance  of  con- 
tracts which  were  definite  and  certain.  No 
such  questions  arose  as  are  Involved  in  case 
at  bar.  In  Blair  v.  Snodgrass,  1  Sneed,  1, 
It  Is  held:  "It  Is  a  well-dettled  rule  under 
(be  statute  of  frauds  that,  where  divers 
writings  are  relied  npon  to  elucidate  a'  con- 
tract for  the  sale  of  land,  parol  proof  Is 
not  admissible  to  connect  or  explain  them, 
or  to  show  that  the  several  writings  relate 
to  the  same  transaction;"  and  It  Is  there 
said:  "It  Is  plainly  the  law  that  the  precise 
meaning  of  the  parties  must  be  clearly  asccr 
talned  from  the  Instruments  themselves,  to 
the  exclusion  of  extrinsic  evidence;  and  the 
decisions  upon  this  point  are  substantially 
the  same  both  at  law  and  in  eqnity;"  citing 
Brettel  v.  Williams,  4  Excheq.  623;  Saundet^ 
son  V.  Jackson,  2  B.  &  P.  338;  Western  v. 
Russell,  8  Bes.  &  P.  138;   Foster  t.  Hale,  a 
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Bnmn.  (106:  Allen  t.  Bennett,  8  Tannt  169; 
We  T,  Stanbom,  16  Vem.  685. 

Tbere  Is  a  large  mass  of  testimony  taken 
and  filed  In  the  case  touching  the  posses- 
sion of  the  plaintiff  of  land  nnder  the  said 
contract,  which  Is  very  conflicting.  There 
are  many  exceptions  taken  to  the  depositions 
of  plaintiffs  by  the  defendant's  counsel,  and 
to  certain  questions  and  answers  specifically 
called  to  the  attention  of  the  court;  but  the 
exertions  were  all  overruled  by  the  court, 
which  would  give  plaintiffs  the  benefit  of  all 
their  testimony  In  the  consideration  of  the 
case  by  the  court,  and,  If  the  court  erred  In 
any  of  Its  rulings  on  said  exceptions,  the  er- 
ror was  In  favor  of  plaintiffs.  The  evi- 
dence relating  to  the  agency  of  the  said 
Tucker  for  the  defendant  Peterson  was  also 
contradictory,  but  I  deem  the  question  of 
agency  as  immaterial,  even  though  it  were 
well  established  by  the  evidence,  as  the  con- 
tract sought  to  be  enforced  specifically  is 
too  vague  and  uncertain  to  be- enforced  by  a 
court  of  equity,  and  the  court  did  not  err 
In  refusing  the  relief  prayed  for. 

The  decree  Is  therefore  aflSrmed. 


<52  W.  Va.  BGB) 

STEWART  V.  TENNANT  et  aL 

(Supreme  Court  of  Appeals  of  West  Tlrgliiia. 

March  28,  1903.) 

INFANT— BILL    TO    SET    ASIDB    DBCRBB-COL- 
L.ATERAL  ATTACK— ALLEGATIONS  OP  BILL- 
JJKCRKE— LACHES— PARTITION-SALK-RIQHTS 
•     OP  INFANTS— LIMITATION  OP  ACTIONS— CON- 
STITUTIONAL LAW. 

1.  An  infant,  nnder  the  statute  allowing  him 
to  show  caose  against  a  decree,  may  do  so  by 
original  bill,  although  the  cause  alleged  is  error 
of  law  apparent  on  the  face  of  the  decree. 

2.  When  such  bill  seeks  relief,  by  way  of 
cancellation  of  a  deed,  and  an  accounting  for 
waste,  rents,  issues,  and  profits  consequent  up- 
on the  reversal  of  the  decree,  and  fully  sets 
forth  the  defects  in  the  decree,  and  incorporates 
the  pleadings,  decrees,  and  orders  as  exliibits, 
the  suit  is  not  collateral,  but  directly  attacks 
the  erroneous  decree,  and  the  record  of  the 
cause  in  which  it  was  pronounced  may  be  in- 
troduced upon  the  hearmg  as  evidence. 

3.  Where  the  allegations  of  a  bill  are  suffi- 
cient to  support  a  decree,  and  diere  is  a  prayer 
for  general  relief,  and  such  decree  is  pronoun- 
ced, it  will  stand,  although  not  specifically 
prayed  for  in  the  bilL 

4.  '^%ere  an  infant  proceeds  promptly,  noon 
attaining  his  majority,  to  show  cause  agamst 
a  decree,  the  defense  of  laches  cannot  be  made. 

5.  Before  there  can  be  a  sale  of  land  in  a 
partition  suit,  it  must  be  ascertained  and  de- 
termined that  partition  thereof  cannot  con- 
veniently be  made,  and  the  usual  and  prefer- 
able mode  of  establishing  such  fact  is  by  a 
report  of  commissioners,  so  stating,  and  setting 
forth  the  facts  from  which  it  appears. 

6.  Where  in  a  partition  suit  there  is  an  allot- 
ment of  part  of  the  land  and  sale  of  the  residue, 
tbe  allotted  part  and  the  proceeds  of  the  part 
sold  must  each  be  divided  among  all  the  co- 
tenants  of  the  entire  subject,  in  the  absence  of 
a' consent  decree,  when  adults  only  are  inter- 
ested, and  it  is  error  to  sell  the  undivided  In- 
terests of  infants  in  such  suit  when  there  is  no 
proceeding  therein  by  their  guardian  for  tnch 
sale  in  the  manner  prescribed  therefor  by  law. 
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7.  A  party  to  a  suit,  moving  the  sale  therein 
of  an  infant's  real  estate,  and  purchasing  the 
same  nnder  a  decree  therein  made,  is  not  pro- 
tected by  section  8  of  chapter  132  of  the  Code 
of  1899,  and,  on  reversal'  of  the  decree,  his 
title  falls. 

8.  A  decree  entered  in  a  cause  in  which  ail 
interested  parties  are  before  the  court,  "and  up- 
on a  bill  upon  which  such  decree  would  have 
been  proper  under  certain  conditions  which 
might  have  been  shown  by  proof,  upon  the 
allegations  of  the  bill,  to  exist,  is  not  void  for 
want  of  jurisdiction,  however  erroneous  it  may 
be. 

9.  The  act  passed  by  tbe  Legislature  March 
25,  1873,  entitled  "An  act  concerning  the  limi- 
tation of  actions  in  certain  cases,"  is  void  for 
want  of  expression  of  its  object  in  the  title 
thereof,  as  required  by  the  first  clause  of  sec- 
tion 30  of  article  6  of  the  Constitution,  pro- 
viding that,  "No  act  hereafter  passed,  snail 
embrace  more  than  one  object,  and  that  shall 
be  expressed  in  its  title." 

10.  If  said  act  could  be  held  free  from  the 
fatal  defect  of  unconstitutionality,  it  would  be 
within  the  repealing  clause  of  the  act  of  March 
16,  1882,  constituting  chapter  104  of  the  Code 
of  1899,  and  not  available  as  a  defense  to  any 
action  or  suit. 

11.  Tenants  in  common  committing  waste 
against  a  co-tenant  are  wrongdoers,  and  may 
be  saed  on  account  thereof  jointly  or  separate- 
ly, and,  when  sued  jointly,  it  is  not  error  to 
dismiss  the  cause  as  to  one  of  them,  on  motion 
of  the  plaintiff,  and  over  the  objection  of  the 
other. 

12.  Where,  before  assignment  of  dower,  one 
claiming  by  purchase  from  certain  heirs  and 
the  widow  drills  oil  wells  npon  the  land  and 
extracts  large  quantities  of  ou  therefrom,  with- 
out having  obtained  the  consent  of  his  co-ten- 
ant to  such  development,  and  such  nonconseat- 
Ing  co-tenant  brings  his  snit  for  an  accounting, 
it  Is  error  to  decree  to  him  his  entire  Interest 
In  the  oil  produced  and  thereafter  to  be  pro- 
duced, free  from  any  charge  on  account  of  the 
dower  interest. 

13.  In  such  case  the  holder  of  the  dower  In- 
terest is  entitled  to  the  interest  on  one-third  of 
the  proceeds  of  the  oil  going  to  the  nonconsent- 
ing  co-tennnt  until  the  death  of  the  dowress, 
and  until  that  date  the  fund  upon  which  such 
interest  is  paid  remains  nnder  the  control  of 
the  court  through  its  general  receiver. 

14.  An  infant,  whose  land  has  been  sold  nn- 
der an  erroneous  decree,  and  the  purchase  mon- 
ey paid  to  his  guardian,  and  who  sues  for  re- 
versal of  the  decree  and  cancellation  of  the 
deed,  must  tender  with  his  bill  the  purchase 
money,  or  offer  therein  to  repay  it. 

(SyUabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Tyler  Goanty; 
M.  H.  WIUIB,  Judge. 

Bill  by  Louis  Stewart  agahist  J.  S.  Tennant 
and  others.  Decree  for  plaintiff,  and  defend- 
ants appeaL    Reversed. 

Flemhig  ft  Fleming,  J.  V.  Blair,  T.  P. 
Jacobs,  and  Biggie  ft  Engle,  for  appellants. 
Pugh  &  Pugh  and  J.  H,  Strlckllng,  for  ap- 
pellee. 

POFFENBAHQER,  J.  The  South  Penn 
011  Company  and  Jacob  S.  Tennant  complain, 
on  appeal,  of  certain  decrees  made  by  the 
circuit  court  of  Tyler  county  upon  a  bill  filed 
against  them  and  others  by  Louis  Stewart 
for  relief  from  certain  alleged  erroneous  de- 
crees pronounced  by  the  same  court  in  a 
former  chancery  suit,  under  which  Tennant 
and  one  Cassie  A.  Tennant,  by  judicial  sale, 
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acquired  tbe  title,  aa  they  claim,  to  a  cer- 
tain tract  of  land,  and  afterwards  leased  the 
same  for  oil  and  gas  purposes  to  said  South 
Penn  OH  Company,  and  for  an  accounting, 
on  the  part  of  said  defendant,  for  one-twelfth 
of  the  oil  taken  from  said  land.  The  case 
la  substantially  as  follows:  James  Stewart, 
being  the  owner  of  said  tract  of  land,  which 
contains  176  acres,  died  in  the  year  1880,  In- 
testate, and  leaving  survlTlng  him  a  widow 
and  12  children.  Afterwards,  and  prior  to 
Jidy  1,  1890,  Jacob  S.  Tennant  and  Cassie 
A.  Tennant  purchased  the  undivided  Interest 
of  sbc  of  said  children.  They  then  brought  a 
partition  suit,  praying  for  an  assignment  of 
the  dower  and  division  of  the  land,  in  which 
a  decree  was  entered,  adjudicating  the  right 
to  partition  and  appointing  commissioners  to 
make  It  and  assign  the  dower.  Before  this 
decree  was  executed,  at  the  August  term, 
1891,  Jacob  S.  Tennant,  by  leave  of  the  court, 
filed  In  the  cause  deeds,  executed  by  the 
widow  and  four  others  of  the  children,  con- 
veying to  him  the  dower  Interest  and  an  ad- 
ditional four-twelfths  of  the  land,  making 
ten-twelftbs  of  the  entire  tract,  owned  by 
blm  and  Cassie  A.  Tennant.  The  other  two 
Interests  were  owned  by  the  plaintiff,  Louis 
Stewart,  and  Emma  Stewart,  both  Infants. 
Then  evidence  was  Introduced  at  the  bar  of 
the  court  tending  to  show  that  tbe  interest 
of  said  Infants  would  be  promoted  by  a  sale 
of  their  Interest  In  the  land  and  payment  of 
tbe  proceeds  thereof  to  their  guardian,  and  a 
decree  was  entered  setting  aside  so  much  of 
the  former  decree  as  ordered  a  partition  of 
the  land,  decreeing  a  sale  of  tbe  undivided 
Interest  of  said  infants,  which  decree  was,  on 
the  8th  day  of  December,  1891,  executed, 
Jacob  S.  Tennant  becoming  tbe  purchaser  for 
the  sum  of  $200.  This  sale  was  confirmed, 
and  on  August  31,  1895,  the  /commissioner 
who  sold  the  land  under  the  decree  executed 
a  deed  therefor  to  Tennant  Immediately  aft- 
erwards the  Tennants  took  possession  of  the 
land,  and  by  two  leases,  dated,  respectively, 
June  28,  1884,  and  May  1,  1897,  leased  It  to 
tbe  South  Penn  Oil  Company  for  oil  purposes, 
and  on  or  about  the  9th  day  of  April,  1897, 
said  company  entered  upon  the  land  and  com- 
menced drilling  for  oil  and  gas,  and  ever 
since  has  been  In  the  exclusive  and  uninter- 
rupted X)08sesslon  of  the  same  for  oil  and 
gas  purposes,  and  has  drilled  11  wells  on 
the  land,  all  of  which  produced  and  are  pro- 
ducing considerable  quantities  of  oil. 

On  the  29th  day  of  June,  1900,  the  plain- 
tiff, who  had  been  under  age,  as  has  been 
stated,  when  said  decrees,  sale,  and  leases 
were  made,  commenced  this  suit,  by  cm 
original  bill  which  was  filed  at  July  rules, 
1900,  alleging  his  Infancy  as  aforesaid,  setting 
up  all  of  said  proceedings  and  transactions, 
alleging  that  the  decrees  and  proceedings  In 
said  former  suit,  whereby  the  Tennants 
claimed  to  have  acquired  title  to  his  In- 
terest in  the  land,  were  erroneous,  illegal, 
and  vo:d,  showing  that  he  had  attained  the 


age  of  21  years  on  tbe  lltti  day  of  May, 
1900,  and  praying  that  the  said  Tennants, 
South  Penn  00  Company,  and  Eureka  Pipe 
Line  Company  be  re<;fulred  to  answer  tbe 
bill  under  oath,  and  show  the  quantity  of  oil 
taken  by  them,  and  each  of  them,  from  said 
land,  the  amount  held  by  said  pipe  line  com- 
pany, and  disposed  of  by  It  or  any  of  tbe  de- 
fendants; that  an  Injunction  be  awarded  re- 
straining the  Tennants  and  South  Penn  Oil 
Company  from  taking  and  removing  any 
timber,  oil,  or  other  material  from  the  lands, 
and  from  selling  or  otherwise  disposing  of 
tbe  same  or  the  proceeds  thereof;  that  If  tbe 
court  should  permit  them  to  operate  on  the 
land  It  should  appoint  a  receiver  to  take 
charge  and  control  of  one-twelfth  of  thu  oil 
then  on  hand  or  that  might  be  thereafter  pro- 
duced; and  that  general  relief  in  the  premises, 
as  to  Equity  might  seem  right,  should  be 
granted. 

To  this  bill,  the  appellants  and  others  of 
the  defendants  demurred;  and,  the  demurrers 
having  been  overruled,  they  filed  their  separ- 
ate answers.  Depositions  were  taken  and 
filed,  and  on  the  29th  day  of  August,  1901, 
the  decrees  complained  of  were  pronounced. 
The  objection  to  one  of  these  is  that  it  sus- 
tained exceptions  to  parts  of  the  answers  of 
the  South  Penn  OH  Company  and  the  Eureka 
Pipe  Line  Company;  and  to  the  other  that 
it  permitted  the  plaintiff  to  file  In  this  cause 
the  record  of  said  former  chancery  suit,  dis- 
missed from  the  case  Cassie  A.  Tennant  on 
motion  of  tbe  complainant,  set  aside  and 
annulled  tbe  decrees  made  In  said  former 
chancery  cause  at  the  August  and  Decemlier 
terms,  1891,  set  aside,  annulled,  and  canceled 
the  said  deed  to  Jacob  S.  Tennant  made  under 
said  decrees,  and  the  lease  dated  May  1,  1897. 
in  so  far  as  they  relate  to,  and  purport  to 
convey,  the  Interest  of  the  plaintiff  In  said 
land,  as  clouds  upon  bis  title;  required 
Jacob  S.  Tennant  to  account  to  tbe  plalutUT, 
or  to  him  and  his  assigns,  for  one-twelfth  of 
the  royalties,  bonuses,  and  rentals  received 
by  him  from  the  land,  and  tbe  South  Penn 
OU  Company  to  account  to  the  plaintiff,  or 
to  him  and  hfs  assigns,  for  one-twelfth  of 
seven-eighths  of  the  oil  and  gas  taken  from 
the  land,  on  the  basis  of  a  charge  against  said 
company  of  the  whole  of  one-twelfth  T)f  said 
seven-eighths,  to  be  credited  with  one-twelfth 
of  the  actual  cost  and  expense  of  produc- 
tion, and  the  difference  to  be  paid  over  to  the 
complainant,  or  to  him  and  bis  assigns.  The 
oil  company  and  Jacob  S.  Tennant  were  re- 
quired also  to  account  to  the  plaintiff  for  one- 
twelfth  of  all  the  timber  taken  by  them  from 
the  land  within  the  five  years  next  prior  to 
tbe  commencement  of  the  suit,  and  the  cause 
was  referred  to  a  commissioner  to  state  and 
report  an  account  In  accordance  with  direc- 
tions given  In  the  decree. 

Although  there  are  two  branches  to  the 
case,  one  represented  by  the  South  Penn  OH 
Company  and  the  other  by  Jacob  S.  Tennant, 
whose  Interests,   in   some  of  the  qnestiona 
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raised,  are  common,  wbOe  In  others  they  are 
not,  and  although  several  questions  ere 
raised  by  the  demnrrent,  all  of  which  are 
carried 'Into  the  decree,  it  Is  unnecessary,  In 
the  dlscnsaion  and  disposition  of  the  errors 
assigned,  to  separate  and  subdivide  them  with 
reference,  to  parties  and  the  stages  at  which 
the  alleged  causes  of  complaint  arose. 

One  contention  is  that  this  suit  is  not  a 
direct  proceeding  to  uproot  the  decrees  and 
proceedings  In  the  former  chancery  cause, 
bat  Is  separate,  distinct,  and  collateral  there- 
to, and,  for  that  reason,  the  demurrer  should 
have  beoi  sustained,  and  the  decree  setting 
aside  said  decree  pronounced  in  the  former 
suit,  and  the  deed  and  lease  made  thereun- 
der, is  erroneous.  No  argument  is  submitted 
In  snpport  of  this  contention,  from  which 
fact  It  may  be  inferred  that  it,  as  well  as 
some  others  which  stand  in  the  same  condi- 
tion, to  not  regarded  by  counsel  for  appel- 
lants as  being  very  well  founded.  The  bill 
makes  a  direct  attack  upon  all  those  decrees 
and  proceedings,  setting  them  out  In  detail, 
making  them  exhibits,  and  alleging  their  in- 
firmity, erroneousness,  and  illegality;  but  It 
does  not  specifically  pray  that  they  be  set 
aside,  annulled,  and  reversed.  Howevc,  It 
asks  specific  relief,  which  can  be  granted  in 
no  way  other  than  by  the  destruction  of  thesfa 
decrees,  the  deed,  and  lease;  and  the  prayer 
for  this  relief  is  based  upon  the  allegatloGi 
of  the  defects  in  said  decrees.  Besides  the 
specific  prayer,  there  is  a  prayei'  foi'  general 
relief,  preceded  by  allegations  upon  wblcl:  a 
prayer  for  the  reversal  of  the  decrees  and 
cancellation  of  the  deed  and  lease  might  prop- 
erly faaye  been  predicated.  It  Is  well  settled 
that  when  the  bill  contains  allegations  to  snp- 
port a  decree  and  a  prayer  for  general  relief, 
a  decree  may  b»  predicated  thereon,  although 
not  Bjjeciflcally  prayed  for.  Furbee  v.  Pur- 
bee,  49  W.  Va.  191,  202,  38  8.  B.  511;  Vance 
Shoe  Co.  T.  Haught,  41  W.  Va.  275,  23  8.  B 
653;  Golf  v.  Price,  42  W.  Va.  884,  26  S.  B. 
287;  Bart  Ohy.  Pr.  281.  This,  therefore.  Is 
an  untenable  objection  to  the  bill  and  the 
decree.  Moreover,  In  wder  to  reach  these 
decrees  to  obtain  relief,  the  plalntifF,  proceed- 
ing under  the  statuf^e  saving  to  infants  the 
right  to  show  cause  agnlnst  a  decree  within 
six  months  after  attaining  majority,  was  not 
required  to  proceed  by  petition  or  bill  of  re- 
view in  the  same  canse.  This  is  settled  law 
in  this  state.  He  may  proceed  by  petition, 
bin  of  review,  supplemental  bill  in  the  nature 
of  a  bill  of  review,  or  by  original  bill,  for  de- 
fects coiisisting  of  error  of  law  only,  as  In 
this  case.  Lafferty  v.  Latferty,  42  W.  Va. 
783,  786.  26  S.  B.  262;  Bwing  v.  Winters,  39 
W.  Va.  490,  20  S.  E.  572;  1  Dan.  Ob.  Pr.  (6th 
Bd.)  174. 

Laches  Is  also  relied  upon.  The  suit  hav- 
Inif  been  brought  promptly  after  the  plaintiff 
became  of  age,  it  is  not  open  to  the  defense 
of  laches.    Knight  v.  Watts,  26  W.  Va.  17& 

In  view  of  what  has  been  said  on  the  sub- 
ject of  plaintiff's  choice  of  remedy  and  the 
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sufficiency  of  the  bin,  ft  is  hardly  necessary 
to  remark  that  the  court  did  not  err  in  per- 
mitting the  plaintiff  to  file  In  this  cause  the 
record  of  said  former  chancery  cause  in  wliich 
the  erroneous  decrees  attacked  by  this  bill 
were  made.  That  record  constituted  the  evi- 
dence conclusively  proving  the  allegations  of 
the  bUL  • 

Having  disposed  of  the  preliminary  ques- 
tions, the  next  Inquiry  is  as  to  the  propriety 
of  the  action  of  the  court  below  In  Its  dis- 
position of  the  matters  which  constitute  the 
principal  reliance  of  the  defendants.  That 
the  decrees  under  which  they  claim  are  er- 
roneous Is  absolutely  beyond  question.  Be- 
fore a  sale  of  land  can  be  mad6  In  a  suit  for 
partition,  it  must  appear  that  i»rtltion  there- 
of in  kind  cannot  be  conveniently  made. 
That  is  the  language  of  the  statute,  and  the 
court  has  decided  that  the  statute  means  ex- 
actly wljat  it  says.  Casto  v.  Kintzel,  27  W. 
Va.  750;  Zirkle  v.  McOue,  26  Grat.  517.  The 
mode  and  manner  of  establishing  this  fact  Is 
also  wcU  settled.  The  court,  after  deciding 
that  the  plaintiffs  are  entitled  to  have  parti- 
tion, and  adjudicating  the  rights  and  interests 
of  the  parties  in  the  land,  appoints  commis- 
sioners to  go  upon  the  land  and  make'  parti- 
tion thereof,  if  they  find  It  Is  susceptible  of 
partition  without  detriment  to  the  interests 
of  the  parties.  If  these  commissioners  find 
that  such  partitioii  cannot  be  conveniently 
made,  they  so  report  to  the  court,  and  there- 
by sufficiently  establish  the  fact,  If  the  re- 
port sets  forth  sufficient  facts  and  Is  con- 
firmed, to  enable  the  court  to  decree  a  sale 
instead  of  partition.  If  it  further  appears  that 
the  Interest  of  those  who  are  entitled  to  the 
subject  or  the  proceeds  thereof  will  be  pro- 
moted thereby.  Freeman  on  Coten.  &  Par. 
J  643;  Bart  Chy.  Pr.  308;  4  Min.  Ins.  1464. 
No  such  report  was  ever  made  In  this  cause, 
nor  does  It  appear  that  it  was  In  any  manner 
shown  to  the  court  that  partition  could  not 
be  made.  The  decree  ordering  the  sale  does 
not  so  recite.  It  says  that  it  appears  from 
"evidence  addnced  at  the  bar  of  the  court 
that  it  will  be  to  the  interest  of  the  said  two 
infants,  Emma  Stewart  and  Louis  Stewart, 
that  their  estate  will  each  be  promoted  by  a 
sale  of  their  said  one-twelfth  interest  in  and 
to  said  tract"  etc.;  but  there  Is  no  recital  to 
the  effect  that  partition  cannot  be  conveni- 
ently made.  The  evidence  adduced  at  the 
bar,  and  upon  which  the  court  proceeded,  is 
not  in  the  record,  was  probably  oral  and 
never  reduced  to  writing,  and  there  is  no 
intimation  in  the  decree  that  It  showed  parti- 
tion could  not  be  made,  even  If  such  fact 
could  be  made  to  appear  In  that  way.  The 
absence  of  any  showing  that  the  land  could 
not  be  partitioned  is  fatal  to  the  decree  of 
sale,  as  one  made  nnder  the  statute  provid- 
ing for  sale  In  partition  suits.  Casto  v.  Kint- 
zel, supra ;  Zirkle  v.  McCne,  supra.  The  stat- 
ute further  provides  that  when  partition  can- 
not be  conveniently  made,  the  court  may  de- 
cree an  allotment  of  part  and  sale  of  the 
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residue.  If  the  Intaea'ts  of  tbose  entitled 
would  be  thereby  promoted;  but  It  is  Insisted 
In  the  brief  of  counsel  for  the  appellee  tbat 
this  does  not  mean  that  the  undivided  Inter^ 
est  of  some  of  the  parties  may  be  sold,  nor 
that  part  of  the  land  may  be  sold  as  belong- 
ing to  some  of  the  parties,  and  the  residue 

,  divided  among  the  others  as  land  belonging 
to  them.  It  is  claimed  that  what  is  allotted 
must  go  as  the  property  of  all  the  parties  in- 
terested in  the  entire  subject  and  be  divided 
among  them,  and  that  what  is  sold  must  be 
sold  as  the  property  of  all  the  Interested  par- 
ties and  the  proceeds  thereof  divided  %mong 
them  alL  In  support  of.  this,  the  following 
is  quoted  from  Hogg's  Bq.  Pr.  {  873:  "And 
where  the  court  does  determine  upon  the  sale 
of  the  land,  it  should  be  sold  as  a  whole  (in 
the  absence  of  the  consent  of  the  parties  in 
Interest  to  the  contrary),  as  it  would  not  be 

.  just  to  sell  as  to  some,  and  decree  a  parti- 
tion as  to  others."  This  view  seems  to  be 
reasonable,  just,  and  sound.  Whether  it 
would  be  unjust  in  any  given  case  would  de- 
pend upon  the  facts  and  circumstances  there- 
of. But  the  soundness  of  the  proposition 
stated  by  Mr.  Hogg  may  be  rested  upon  the 
language  of  the  statute,  the  only  authority 
which  the  court  has  for  making  a  sale,  and 
which  does  not  authorize  the  court  to  con- 
vert the  property  or  the  Interest  therein  of 
any  co-tenant  Into  money  and  deprive  him  of 
his  land,  unless  it  appears  that  he  cannot 
have  land  because  the  subject  Is  not  sus- 
ceptible of  partition.  If  the  owner  can  have 
his  land  or  part  of  It,  the  court  shall  give  it 
to  him,  and  not  compel  him  to  give  it  up  and 
take  money  in  lieu  thereof.  That  part  of  the 
statute  which  authorizes  an  allotment  of  part 
and  sale  of  the  residue  does  not  say  tbat  an 
undivided  interest  may  be  sold,  but  that  part 
of  the  land  may  be  sold  and  the  residue  par- 
titioned. If  this  statute  meant  that  an  un- 
divided Interest  might  be  sold,  the  partition 
suit  in  which  such  sale  is  made  would  prove 
to  be  abortive,  and  defeat  the  end  sought  by 
the  bill,  in  case  the  purchase  should  be  made 
by  a  stranger.  In  that  event,  such  suit 
would  but  lay  the  foundation  for  another  par- 
tition suit,  as  the  purchaser  would  have  the 
right  immediately  to  demand  partition  again. 
This  shows  conclusively  that  the  proposition 
laid  down  by  Mr.  Hogg  rests,  not  only  upon 
the  strict  letter  of  the  statute,  but  is  also  a 
clear  expression  of  its  essence  and  spirit 
This  departure  from  the  statute  is  another 
reason  for  holding  the  decree  of  sale  bad. 

It  is  Insisted,  upon  the  authority  of  Ho- 
back  V.  Miller,  44  W.  Va.  636,  29  S.  E.  1014, 
that  the  decree  of  sale  is  not  erroneous,  but 
void  for  want  of  Jurisdiction.  A  comparison 
of  the  two  cases  shows  great  dissimilarity. 
In  the  Hoback-Mlller  Case,  the  plaintiff  had 
no  right  to  file  any  sort  of  a  bill  upon  which 
a  sale  of  the  infant's  real  estate  could  be  en- 
forced. It  was  held  that  she  had  no  cause, 
and  brought  before  the  court  no  cause,  for 
sale,  and  that  no  such  cause  was  brought 


within  the  jurisdiction  of  the  court,  and  that 
therefore  the  decree  of  sale  was  pronounced 
without  jurisdiction,  and  was  void.  Here, 
the  plalntlfb  were  t«ianta  in  common  with 
the  Infant  and  entitled  to  partition,  and,  upon 
their  right  to  partition,  they  could  enforce  a 
sale  upon  its  appearing  that  partition  in  kind 
could  not  .be  made.  They  thereby  brought 
before  the  court,  not  only  the  necessary  par- 
ties, but  the  subject-matter,  cause  of  sale  of 
the  Infant's  land,  and  invested  the  court  with 
jurisdiction  for  the  purpose  of  sale.  After 
that,  in  the  exercise  of  its  jurisdiction,  the 
court  departed  from  the  rules  of  law  govern- 
ing the  proceeding,  which  amounts  to  an  er- 
ror in  the  exercise  of  jurisdiction,  but  not  to 
an  act  without  jurisdiction.  Whether  the 
decree  is  erroneous  and  therefore  voidable, 
or  actually  void,  having  no  force  or  virtue 
for  any  purpose,  is  not  very  material  or  im- 
portant, but  it  seems  to  be  voidable  only. 

The  main  defense,  both  upon  demurrer  and 
in  the  answer  of  the  South  Penn  Oil  Com- 
pany, is  rested  upon  what  is  known  as  the 
"three-year  statute  of  limitations,"  an  act  of 
the  Legislature  passed  on  the  25th  day  of 
March,  1873,  entitled  "An  act  concerning  the 
limitation  of  actions  In  certain  cases,"  which 
provides  "that  any  person  or  persons,  in 
peaceable  possession  of  land  claiming  title 
under  a  lease  of  the  same  for  the  purpose 
of  operating  for  oil  or  minerals,  and  who 
may  have  continuously  remained  in  such  pos- 
session for  the  space  of  three  years,  and 
have  bored  for,  and  in  good  faith  expended 
money  in  such  boring  end  operating,  shall  be 
entitled  to  plead  said  facta  in  bar,  and  said 
facts  shall  be  a  bar  to  any  action  at  law, 
or  in  equity,  instituted  to  establish  title  to 
recover  possession  of  said  lease,  or  to  ce- 
cover  the  profits  received  therefrom."  It 
was  the  defense  of  this  statute,  set  up  In 
the  answers  of  the  South  Penn  Oil  Company 
and  the  Eureka  Pipe  Line  Company,  which 
was  eliminated  by  the  court  in  sustaining  the 
exception  of  the  plaintiff  to  said  answers. 
In  Sustaining  the  exception  the  court  did  not 
err.  There  are  two  reasons  for  so  holding. 
One  is  that  said  act  is  void,  and  the  other 
that,  if  It  ever  had  any  life,  it  has  been  kill- 
ed by  repeal. 

On  the  question  of  the  constitutionality  of 
this  statute,  counsel  for  the  appellee  invoke 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  section  1  of  the 
Bill  of  Rights  in  the  Constitution  of  this 
state,  and  section  39  of  article  6  of  the  Con- 
stitution of  the  state  of  West  Virginia.  It 
is  unnecessary  to  give  all  the  reasons  that 
can  be  assigned  for  a  conclusion  by  the 
court  The  relation  of  this  statute  to  the 
constitutional  provisions  relied  upon  is  dis- 
cussed at  great  length  by  counsel,  but  the 
argument  Is  not  entirely  satisfactory,  to  say 
the  least  But  the  act  plainly  violates  the 
first  clause  of  section  30  of  article  6  of  tbe 
Constitution,  which  says  that  "no  act  here- 
after passed,  shall  embrace  more  than  one 
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object  and  that  abaU  be  expressed  In  the 
title."  All  the  courts,  except  those  of  Call- 
f<»nnla  and  Ohio,  bold  such  constltntlonal  pro- 
vision to  be  mandatory,  and,  where  it  has 
been  materially  departed  from  In  the  pas- 
sage of  any  act,  the  act  Is  held  to  be  un- 
c<»i8tltatlonal  and  void.  Suth.  Stat  Con.  | 
T9.  "It  la  as  fatal  to  an  act  to  be  framed 
contrary  to  the  Constitution  In  Its  title  and 
by  embracing  a  pldrallty  of  subjects,  as  It 
wonld  be  to  Insert  provisions  to  operate  con- 
trary to  Its  other  limitations."  Id.  |  81; 
Davis  V.  State,  7  Md.  161,  61  Am.  Dec.  331. 

Tbe  purpose  of  this  provision,  as  declared 
by  the  courts,  Is  to  prevent  the  enactment 
of  laws.  In  a  clandestine  and  stealthy  man- 
Aer.  by  comtielling  a  statement.  In  the  title 
of  tbe  act,  of  Its  aim  and  purpose,  to  the 
end  tbat  the  public,  as  well  as  members  of 
the  Lieglslatnre,  may  conveniently  and  cer- 
tainly know  the  character  of  pending  legis- 
lation. But  for  this  provision,  omnibus  bills 
coold  be  put  through  the  Legislature,  carry- 
ing all  kinds  of  measures,  concealed  in  all 
forms,  and  neither  legislator  nor  the  public 
conld,  with  any  degree  of  certainty,  fully 
know  their  contents.  Divers  Interests  would 
be  combined  In  order  to  unite  members  of 
tbe  Lieglslatnre  who  favor  one  measure  lur 
corporated  in  the  bill  to  vote  for  it  on  that 
account,  although  containing  numerous  other 
measures  of  which  they  do  not  approve. 
Tbla  was  a  great  evil  in  legislation,  for  the 
suppression  of  which  thltf  clause  or  similar 
clauses  have  been  Inserted  In  the  constltn- 
tkuns  of  many  of  the  states.  Suth.  Stat  Coa 
(  78,  says:  "And  not  only  were  legislators 
ttaos  misled,  but  the  public  also;  so  tbat 
legislative  provisions  were  stealthily  pushed 
through  tn  the  closing  hours  of  a  session, 
which,  having  no  merit  to  commend  them, 
wonld  have  been  made  odious  by  popular 
discussion  and  remonstrance  If  their  pen- 
dency had  been  seasonably  announced."  This 
statement  is  accompanied  by  the  citation  of 
numerous  decided  cases. 

Altbongb  tbe  courts  construe  this  provl- 
■lon.  In  cases  not  within  the  mischiefs  sought 
to  be  remedied  by  it  so  as  to  sustain  legis- 
lation, they  rigidly  enforce  it  in  all  cases 
falling  within  those  mischiefs,  and  it  makes 
no  difference  how  meritorious  the  act  may 
be.  If  tbe  constitutional  provision  has  been 
disregarded  in  the  passage  of  it  it  cannot  be 
sustained.  Suth.  Stat  Con.  8S  82,  92.  But 
,  it  is  farther  said,  in  section  82,  tbat  "the 
departure,  however,  must  be  plain  and  mani- 
fest, and  all  doubts  will  be  resolved  in  favor 
of  the  law.  The  objections  should  be  grave, 
and  the  conflict  between  the  statute  and  the 
Constltntion  palpable,  before  the  judiciary 
should  disregard  a  legislative  enactment  up- 
on tbe  sole  ground  that  it  embraced  more 
than  one  subject,  or,  when  it  contains  but 
one  subject,  on  tbe  ground  that  It  Is  not 
sufficiently  expressed  in  the  title." 

It  will  be  observed  that  tbe  statute  re- 
qntrea  two  things:    First,  that  the  act'Shall 


have  but  one  object;  and,  second,  tbat  tbat 
object  shall  be  expressed  in  its  title.  An  ex- 
amination of  the  act  in  question  shows  that 
it  has  but  one  object,  purpose,  or  aim,  name- 
ly, to  bar  actions  against  persons  holding 
real  estate  under  leases  for  oil  and  mineral 
purposes,  upon  their  showing  that  they  have 
been  for  three  years  in  tbe  exclusive  and 
continuous  possession  of  the  land,  and  have 
bored  for  oil  and  expended  money  on  the 
property  in  seeking  for  or  producing  oil  or 
other  minerals.  It  is  not  therefore  open  to 
the  objection  that  it  has  more  than  one  ob- 
ject The  only  inquiry,  therefore,  is  whether 
that  object  is  sufficiently  expressed  in  the 
title.  That  title  has  been  quoted,  and  an 
examination  of  the  title  alone,  without  con- 
sulting the  body  of  the  act,  leaves  it  uncer- 
tain whether  it  imports  by  its  terms  a  gen- 
eral statute  of  limitations,  or  a  statute  of 
limitation  available  only  to  all  persons  staud- 
Ing  in  a  particular  situation,  and  is,  there- 
fore, special  in  its  nature.  A  title  might  be 
so  framed  as  to  cover  the  ■whoiie  Code.  It 
may  be  so  framed  as  to  cover  any  particular 
branch  or  subdivision  of  tbe  statute  law,  but 
anything  incorporated  into  the  act  written 
under  the  title,  which  is  not  included  in  the 
title,  cannot  be  upheld.  Hence,  if  the  title 
Is  not  as  broad  as  the  act,  only  such  parts 
of  the  act  as  fall  within  it  can  be  sustained. 
It  cannot  be  said  here  that  the  act  is  broad- 
er than  its  title,  if  the  title  be  regarded  as 
indicating  a  statute  of  limitations  generally. 
Upon  that  assumption,  it  is  much  narrower 
than  its  title,  and  is  fully  covered  by  it 
But  is  it  not  so  narrow  as  to  be  contradictory 
of  Its  title?  If  BO,  is  tbat  objectionable  and 
ffttai  to  It?  Tbe  authorities  answer  this  ques- 
tion in  the  affirmative,  holding  that  a  special 
act,  written  under  a  title  which  is  general, 
operates  a  concealment  of  the  real  nature 
of  the  act  and  a  misleading  of  the  public. 
Suth.  Stat  Con.  i  90.  It  must  be  admitted 
that  most.  If  not  all,  of  tbe  cases  cited  by 
way  of  Illustration  of  this  proposition,  deal 
with  acts,  special  in  the  sense  of  limitation 
as  to  locality  and  subject  concealed  under 
titles  more  or  less  general;  but  the  test  la 
not  the  nature  of  tbe  special  act  It  is 
whether  the  title,  by  reason  of  its  generality, 
oi>erates  a  concealment  of  the  aim  and  pur- 
pose of  the  act.  Tliis  necessarily  opcurs  in 
every  instance  In  which  the  act  itself  flatly 
contradicts  what' Its  title  imports.  In  the 
sense  of  application  and  operation  in  every 
part  of  tbe  state,  and  as  to  all  persons  who 
stand  in  the  peculiar  situation  set '  forth  in 
this  act,  it  is  general.  But  In  its  effect  upon 
the  general  subject  of  limitation  of  actions 
stated  in  the  title,  it  Is  limited  and  special, 
for  it  covers  only  a  very  limited  portion  of 
the  field.  Therefore  it  is  as  clearly  open  to 
the  objection  of  being  represented  by  Its 
title  to  be  something  different  from  what.  In 
truth  and  In  fact,  it  is,  as  if  it  were  special 
in  the  sense  of  locality  or  subject 
Upon  tbe  assumption  tbat  the  title  la  not 
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genertl,  bnt  limited  and  special,  as  the  act 
itself  Is,  tbe  Inquiry  Is  whether  its  purpose  Is 
fiufflclently  Indicated  by  the  title.  Looking 
Into  the  act,  it  is  found  that  it  is  an  act  of 
limitation  of  actions  against  persons  in  pos- 
session of  land,  holding  under  leases  for  oil 
and  mineral  purposes.  The  title  says  It  con- 
cerns the  limitation  of  actions  in  certain 
cases.  There  are  numerous  cases  in  which 
the  right  of  action  is  limited  in  time. 
Whether  this  act  Is  to  apply  to  actions  for 
damages  for  wrongs,  for  the  recovery  of 
money  on  contracts,  or  for  the  recovery  of 
lands,  is  not  indicated.  There  is  no  specifica- 
tion, indication,  or  even  suggestion,  to  be 
found  In  tbe  title  of  tbe  class  of  cases-  to 
which  the  act  is  to  apply.  There  is  an  uttSr 
failure  of  expression  in  the  title  of  the  object 
and  purpose  disclosed  by  the  body  of  tbe  act, 
in  the  sense  that  no  person  can  tell  from 
reading  the  title  that  the  object  is  what  the 
act  Itself  discloses,  or  that  it  has  any  object, 
unless  It  be  the  limitation  of  actions  gener- 
ally. The  words  "in  certain  cases"  are  not 
inconsistent  with  this  view,  for  the  general 
statute  only  applies  to  certain  cases,  all  of 
which  are  specifically  set  fortb  In  It 

It  is  true  that  the  substance  of  the  act  Is 
germane  to  the  general  subject  of  limitation 
of  actions  mentioned  in  the  title,  and  that  it 
is  generally  held  by  the  courts  that  the  gen- 
erality of  the  title  is  no  objection  so  long  as 
it  Is  not  made  the  cover  for  legislation  in- 
congruous in  Itself,  and  which  by  no  fair  In- 
tendment can  be  considered  as  having  a 
necessary  or  proper  connection.  Cooley,  Con. 
Lim.  172.  But  the  cases  in  which  this  has 
been  asserted  are  such  as  pass  upon  acts 
having  broad  purposes  or  objects  stated  in 
their  titles;  the  execution  of  which  require, 
or  may  be  facilitated  by,  the  performance  of 
numerous  other  subsidiary  acts  provided  for 
in  the  legislative  act,  and  which  subsidiary 
provisions,  designed  and  inserted  as  the  in- 
strumentalities or  agencies  for  the  execution 
of  the  main  purpose,  were  resisted  on  the 
ground  of  unconstitutionality,  as  not  being 
included  in  the  title,  or  as  vitiating  the 
whole  act '  by  incorporating  into  It  two  or 
more  objects.  Montclalr  v.  Bamsdell,  107  U. 
S.  147,  2  Sup.  Ot.  391,  27  L.  Bd.  431;  School 
District  V.  Hall,  113  U.  S.  135,  5  Sup.  Ct 
371,  28  Jj.  Ed.  954;  Jonesboro  v.  Bailroad  Co., 
110  U.  S.  182,  4  Sup.  Ct.  67,  28  L.  Ed.  116; 
Carter  Oo.  v.  Slnton,  120  V.  S.  517,  7  Sup.  Ct 
650,  30  li.  Ed.  701;  Annapolis  v.  State,  SO  Md. 
112;  State  v.  Union,  88  N.  J.  Law,  350; 
Burke  v.  Monroe  Co.,  77  111.  610;  Blood  v. 
Mercelliott  63  Pa.  391;  Com.  v.  Green,  58 
Pa.  226.  This  case  does  not  fall  within  that 
principle.  A  large  number  of  cases  hold  also 
that  the  degree  of  particularity  which  must 
be  used  in  the  title  of  an  act  rests  in  legis- 
lative discretion,  not  being  defined  by  tbe 
Constitution.  State  v.  Union,  33  N.  3.  Law, 
354.  But  that  is  asserted  in  connection  with 
the  principle  above  referred  to,  and  does  not 
conflict  with  the  well-nigh  universal  holding 


that  the  title  must  not  .work  a  concealment 
of  the  real  object  of  the  act  nor  rellevs 
from  the  necessity  of  expressing  tbe  object 
in  l>oth  of  which  respects  thia  act  is  within 
the  constitutional  inhibition. 

That  the  act  of  March  25, 1873,  Is  repealed 
by  the  act  of  March  16,  1882,  constituting 
chapter  104  of  the  Code  of  1899,  admits  of 
no  doubt  It  falls  clearly  within  the  repealing 
clause  of  the  latter  act'  reading  as  follows: 
"All  acts  and  parts  of  acts  inconsistent  with 
the  provisions  of  this  act  and  coming  within 
the  purview  thereof,  are  hereby  repealed." 
All  acts  within  the  purview  of  another  act 
are  all  acts  that  relate  to  the  cases  that  are 
provided  for  by  such  other  act  The  act  of 
1873  relates  to  limitation  of  actions  for  the 
recovery  of  land.  Section  1  of  chapter  104 
of  the  Code  of  1899,  tbe  act  of  March  16, 
1882,  relates  to  tbe  same  thing,  and  differs 
from  It  in  this  only  that  it  covers  all  ae- 
tlons  for  such  recovery,  while  the  other  re- 
lates to  actions  against  oil  and  mineral 
lessees.  The  act  of  1873  is  therefore  clearly 
within  the  purview  of  the  later  act  But 
It  is  not  cut  down  by  the  repealing  clause  of 
tbe  act  of  1882,  unless  it  is  inconsistent  with 
that  act  as  well  as  within  its  purview.  How 
can  it  be  otherwise  than  inconsistent?  It 
prescril>e8  a  limitation  of  three  years,  and 
the  later  act  gives  ten  years,  in  which  to 
bring  the  action. 

It  Is  urged  that  this  is  a  special  act  snd 
Is  not  repealed  b^  a  later  general  act  revis- 
ing the  statutes  relating  to  the  general  sub- 
ject, as  no  reference  is  made  to  it  in  the  re- 
Tislng  statute.  In  Suth.  Stat  Con.  |  157,  It 
is  said  that:  "When  the  legislator  frames  a 
statute  in  general  terms,  or  treats  a  subject 
In  a  general  manner,  it  is  not  reasonable  to 
suppose  that  be  Intends  to  abrogate  particu- 
lar legislation,  to  the  details  of  which  he  had 
previously  given  his  attention,  applicable 
only  to  a  part  of  the  same  subject  unless  the 
general  act  shows  a  plain  intention  to  do  so." 
This  is  law  in  this  state.  Bailroad  Oo.  T. 
Hoard,  16  W.  Va.  270.  The  argument  to  be 
made  under  it  Is  that  In  1873  the  Legislature 
Introduced  into  the  law  of  limitations  an  en- 
tirely new  element,  by  providing  that  a 
lessee  in  possession  under  an  oil  lease,  and 
having  operated  and  expended  money  under 
it  might  plead  that  fact  in  bar  of  an  action 
against  him,  and  that  as  the  revising  act 
of  1882  made  no  reference  to  this  new  sub- 
ject and  special  act  of  limitations,  the  pre- 
sumption is  that  it  was  not  tbe  intention  of 
the  Legislature  to  repeal  it  But  this  is 
only  an  answer  to  the  claim  that  there  lias 
been  a  repeal  by  implication  only.  See  bead- 
note  to  section  157,  Suth.  Stat  Con.,  and 
tbe  section  itself.  Totten  v.  NIghbert  41  W. 
Va.  800,  24  &  B.  627.  Here  the  repeal  is 
express,  not  merely  implied;  and  the  re- 
pealing clause  would  sufficiently  show  the  in- 
tention to  repeal,  if  It  did  not  actually  repeal. 

The  decree  under  which  Jacob  S.  Tennant 
purchased  being  erroneous,  and  he  being  a 
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party  to  tbe  suit,  moving  the  aale  at  which 
he  purchased,  his  title  as  such  purchaser  Is 
not  protected  by  section  8  of  chapter  132  of 
the  Code  of  1899.  Martin  y.  Smith,  2S  W.  Va. 
535;  Dunfee  y.  Childs,  45  W.  Va.  155,  SO  S. 
E.  102;  Buchanan  v.  Clark,  10  Grat.  164; 
Galpln  v.  Page,  18  Wall.  350,  21  U  Ed.  959. 
When  such  failure  of  title  results,  the  parties 
are  to  be  placed  in  statu  quo.  Hull  v.  Hull, 
26  W.  Va.  1;  WUliamson  y.  Jones,  43  W.  Va. 
562.  27  8.  E.  411,  88  L.  R.  A.  694.  64  Am. 
St  Rep.  891.  For  this  the  decree  complained 
of  here  provides.  It  gives  to  the  plaintiff  his 
undivided  one-twelfth  of  the  land,  and  one- 
tweifth  of  all  the  value  of  the  timber  and  oil 
taken  from  the  land,  on  the  theory  of  the 
commission  of  waste  by  his  co-tenants,  and 
allows  the  South  Penn  Oil  Company  to  set 
off  against  the  oil  taken  by  It  one-twelfth  of 
the  cost  of  the  production  of  all  the  oil  pro- 
duced on  the  premises.  The  principle  an- 
nounced in  the  similar  case  of  Williamson  v. 
Jones,  cited,  has  thus  been  applied. 

Tbe  dismissal  of  the  suit  as  to  the  defend- 
ant Casale  A.  Tennant  Is  assigned  as  error, 
but  without  any  argument  in  support  of 
It.  No  reason  Is  perceived  why  that  .was 
not  proper.  Jacob  S.  and  Cassle  A.  Tennant 
must  be  treated  as  wrongdoers,  each  liable 
to  the  plaintiff  for  tbe  whole  amount  of  the 
damage  wrought  by  them.  Their  extraction 
of  the  oil  from  the  land,  under  tM  rule  de- 
clared in  Williamson  v.  Jones,  makes  them 
guilty  of  waste,  which  Is  In  tbe  nature  of 
a  trespass.  As  each  Is  liable  to  their  co- 
tenant  for  tbe  -full  amount  of  the  damage 
done  by  them  jointly,  he  could  sue  them 
jointly  or  separately,  and,  having  sued  both, 
be  might  dismiss  as  to  one.  Why  there  was 
a  dismissal  as  to  Cassle  A.  Tennant  does  not 
appear,  but,  If  the  plaintiff  compromised  with 
or  released  her,  such  action  is  no  bar  to  tbe 
suit  against  Jacob  S.  Tennant,  her  joint  tres- 
passer. Code  1899,  c.  136,  {  7.  That  she, 
jointly  with  Jacob  S.  Tennant,  executed  the 
oil  lease.  Is  referred  to  in  the  suggestion  of 
error  in  this  connection,  but  nothing  is  said 
as  to  why,  or  bow,  that  affects  the  question 
of  the  propriety  of  the  decree.  The  plaintiff 
was  not  a  party  to  the  lease,  nor  in  any 
way  interested  in  tbe  rights  or  liabilities  cre- 
ated by  it  between  the  lessors  and  lessee, 
nor  In  the  settlement  of  any  equities  among 
them  that  may  grow  out  of  the  failure  of  ti- 
tle. 

Although  neither  Jacob  S.  Tennant  nor  the 
South  Penn  Oil  Company  asked  in  tbelr  an- 
swers for  the  dower  interest  in  plaintiff's 
one-twelfth  of  the  oil,  each  predicates  an  as- 
signment of  error  on  the  failure  of  tbe  court 
to  so  provide  in  the  decree.  This  seems, 
however,  to  be  well  taken.  The  bill  shows 
on  Its  face  that  they  hold  the  dower  interest, 
thereby  admitting  that  the  plaintiff  is  not  en- 
titled to  It,  and  yet  tbe  decree  gives  it  to 
him.  That  interest,  as  settled  by  the  ded- 
sioni  of  this  court.  Is  the  Interest  on  the 
fond  constituting  the  subject  of  the  life  es- 


tate, to  be  paid  untli  the  expiration  of  the 
life  tenancy.  That,  In  this  case,  would  be 
the  one-tblrd  of  tbe  one-twelftb  of  all  the 
oil  produced,  less  the  cost  of  production.  As 
to  who  shall  have  the  custody  of  this  fund 
during  tbe  life  estate,  under  the  circumstan- 
ces of  this  case,  there  Is  no  precedent,  but 
the  principles  enunciated  in  Wilson  v.  Toust, 
43  W.  Va.  826,  28  S.  E.  781,  39  L.  R.  A.  292, 
Ammons  v.  Ammons,  50  W.  Va.  390,  40  S.  E. 
490,  and  Eakin  v.  Hawkins  (deciddd  at  the 
fall  special  term,  1902),  43  S.  E.  211,  afford 
a  sufficient  guide.  Tbe  plaintiff  is  not  enti- 
tled to  the  corpus  of  the  fund  until  the  ex- 
piration of  the  life  tenancy,  and  the  life  ten- 
ant is  not  entitled  to  it  at  any  time,  but  Is 
entitled  to  the  interest  on  It  It  has  been 
virtually  brought  into  court  and  there  Is  no 
person  to  whom  tbe  court  can  order  it  paid. 
Of  all  the  funds  in  court  subject  to  its  order, 
and  which  cannot  be  disposed  of  for  the  time 
being  or  pendente  lite,  the  law  provides  a 
custodian  in  the  person  of  the  general  re- 
ceiver of  the  court  ^ho  is  authorized  t>y  the 
statute  to  keep  it  Invested  and  collect  the 
Interest  In  giving  to  the  plaintiff  the  entire 
one-twelfth  interest,  without  providing,  as 
aforesaid,  for  the  dower  Interest  belonging 
to  the  appellants,  the  circuit  court  plainly 
erred. 

In  the  conference  it  has  been  suggested 
that  this  case  is  to  be  distinguished  from 
those  of  Wilson  v.  Toust  Ammons  v.  Am- 
mons, and  Eakln  v.  Hawkins,  upon  the 
ground  that  here  dower  has  not  been  assign- 
ed, in  consequence  of  which  there  has  been 
no  invasion  by  the  heir  of  tbe  widow's  right 
to  possession,  while  in  the  other  cases  the  life 
tenant  had  right  of  possession  against  the 
remainderman.  In  making  this  distinction, 
oil  and  gas  are  likened  unto  timber  taken 
from  the  land  by  the  heir.  But  it  must  be 
remembered  that  oil  differs  widely  from 
timber,  and  that  the  widow  has  always  had 
the  right  to  dower  in  mines  opened  by  the 
husband  in  his  lifetime,  and  she  might  work 
an  open  mine  to  the  full  extent  of  the 
stratum  in  which  the  opening  was  made, 
and  by  some  courts  it  has  been  held  that 
she  may  work  a  mine  to  exhaustion.  10  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  158.  Petroleum 
oil  is  comparatively  a  new  subject  In  the 
law.  as  well  as  a  substance  peculiar  in  ito 
nature,  and  both  of  these  features  must  be 
considered,  and,  if  necessary  to  do  justice 
and  right  the  law  governing  relative  rights 
of  dowress  and  heir  may  be  varied  to  some 
extent  "The  law  of  waste,  in  its  applica- 
tion here,  must  be  varied  and  accommodated 
to  the  circumstances  of  our  new  and  unset- 
tled country."  Flndlay  v.  Smith,  6  Munf. 
134,  8  Am.  Dec.  733.  In  that  case  it  was  so 
varied  as  to  allow  the  dowress  to  use  large 
amounts  of  timber  necessary  to  tbe  operating 
of  salt  furnaces.  Judge  Roane  dissented, 
but  not  from  this  proposition,  for  he  said: 
"The  claims  of  the  remainderman  and  par- 
ticular tenant  should  both  be  attended  to, 
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and  be  adjusted  bj  a  scale  which  consults 
the  Interests  of  both.  The  latter  should  be 
permitted  to  recelye  the  golden  egg,  but  not 
to  destroy  the  goose  which  lays  It"  In 
Lenfers  t.  Henke,  73  HI.  40S,  24  Am.  Rep. 
263,  the  court  said  of  the  dowress:  "As 
we  have  seen,  it  Is  not  waste  In  her  to  work 
mines  opened  by  her  husband,  and,  by  a 
parity  of  reasoning,  we  reach  the  conclusion 
It  Is  not  waste  for  her  to  work  mines  opened 
by  the  hA  before  assignment  of  dower.  At 
all  events,  she  would  be  entitled  to  dower 
In  the  profits  In  case  the  mines  should  be 
worked  by  the  heir  or  owner  of  the  fee  before 
assignment  of  dower."  The  same  reasoning 
applies  here.  The  statute  gives  her  the 
right  to  demand  of  the  heir  one-third  of  the 
rents,  Issues,  and  profits  until  her  dower  la 
assigned,  and  this  court  has  decided  that 
such  rents,  Issues,  and  profits  arising  from 
oil  are  measured  by  the  Interest  on  the  fund 
arising  from  Its  production  called  "royalty." 
Wllsoq  v.  Youst,  43  W.  Va.  826,  28  8.  B.  781, 
39  li.  R.  A.  282.  Here  we  must  further  con- 
sider the  fact  that  Jacob  S.  Tennant  bad 
purchased  the  interests  of  heirs  and  the  dow- 
er right,  and  under  these  claims  of  title  caus- 
ed the  mines  to  be  opened.  Except  as  to  the 
outstanding  Interest  of  the  plaintiff,  he  did 
this  rightfully,  being  in  possession  under  the 
dower  right,  as  well  as  reversioner.  As  to 
future  production,  there  can  be  no  question 
about  the  right  of  the  assignees  of  the  dow- 
ress to  share  in  its  proflta  As  to  that,  the 
heir  now  here  demands  partition,  which  he 
cannot  have  without  assigning  the  dower, 
and  thereby  doing  away  with  the  technical 
distinction,  resting  on  want  of  right  of  pos- 
session. This  shows  the  technical  and  un- 
substantial character  of  the  distinction, 
which  should  yield  to  the  plain  dictates  of 
equity  and  Justice. 

It  is  argued  against  this  decree  that  it  has 
been  set  aside  for  cause  nonezistetit  at  the 
time  the  sale  which  It  sets  aside  was  made. 
When  the  question  Is  whether  the  Infant's 
Interests  were  promoted  by  the  sale,  It  must 
be  determined  by  the  conditions  and  circum- 
stances as  they  were  when  the  sale  was 
made;  but,  if  there  Is  substantial  error  in 
the  decree  of  sale,  it  will  be  reversed,  with- 
out regard  to  whether,  at  the  time  of  sale. 
It  appeared  to  be  beneficial  to  the  Infant 
Error  is  cause  of  reversal  existing  at  the 
time.  The  cases  cited  by  counsel  for  Jacob  S. 
Tennant  are  to  this  effect.  Walker  v.  Page, 
21  Grat  636;  Zlrkle  v.  McOue.  26  Grat  617. 
In  point  7  of  the  syllabus  of  the  latter  it  la 
held  that  the  matter  for  inquiry  Is,  did  the 
court  have  Jurisdiction  of  the  subject-matter? 
Were  the  proper  parties  before  it?  Were  the 
proceedings  regtiiar?  Was  the  sale  proper, 
under  all  the  drcumstances  then  surrounding 
the  parties? 

A  further  objection  to  the  bill  and  decree 
Is  that  the  purchase  money  of  the  plalntitT's 
Interest  paid  by  Jacob  S.  Tennant  is  not 
tendered  by  the  bill,  nor  required  to  be  paid 


by  the  decree  aa  a  condition  precedent  to  the 
setting  aside  of  the  sale.  It  is  a  genoal 
rule  that  a  party  who  seeks  equitable  relief 
must  offer  in  his  bill  to  do  equity,  and .  this 
case  is  no  exception  to  that  rula  Had  the 
land  been  sold  to  satisfy  a  lien,  the  purchaser 
would  be  entitled  to  stand  in  the  place  of  the 
Hen  creditor,  and  have  the  benefit  of  the  Uen, 
to  the  extent  of  his  purchase  money  paid  on 
the  debt,  thereby  secured.  As  we  have  seen, 
the  parties  are  to  be  put  in  statu  quo  on  set- 
ting aside  a  Judicial  sale  as  the  result  of  the 
reversal  of  a  decree.  See  21  Ency.  PL  & 
Pr.  548;  Hull  v.  Hull,  26  W.  Va.  1;  Charles- 
ton L.  &  M.  Co.  V.  Brockmeyer,  23  W.  Va. 
685.  When  the  defendant  Is  equitably  enti- 
tled to  be  reimbursed  for  anything  paid  by 
him,  there  should  be  an  offer  to  do  equity  in 
a  bill  to  remove  a  cloud  or  quiet  a  title.  17 
Ency.  Pi.  &  Pr.  343.  Here  the  bill  Itself 
shows  that  Jacob  S.  Tennant  paid  the  pur- 
chase money,  and  that  puts  upon  the  plaintiff 
the  duty  of  tendering  it,  or  offering  to  pay 
it  Hence  the  demurrer  should  have  been 
sustained,  and,  though  it  was  not  the  decree 
should  have  required  its  repayment  as  a  c6n- 
dltlon  precedent  to  the  cancellation  of  the 
deed. 

For  the  errors  specified  herein,  the  second 
decree,  entered  on  the  20th  day  of  August 
1901,  must  be  reversed,  the  demurrer  to  tb( 
bill  sustalftd,  and  the  cause  remanded,  with 
leave  to  the  plaintiff  to  amend  his  blU,  and 
then  to  be  proceeded  In  according  to  the  prin- 
ciples herein  announced,  and,  further,  accord- 
ing to  the  rules  and  principles  governing 
courts  of  equity. 

BRANNON,  J.  (concurring).  In  the  above 
strong  opinion  by  Judge  POFFENBARGER I 
fully  agree,  except  In  one  matter.  In  that  I 
do  not  see  my  way  at  present  to  concur,  and 
write  this  note  to  reserve  the  question,  if  it 
should  ever  hereafter  be  reconsidered.  This 
matter  is  the  position  that  a  widow  has  an 
interest  in  oil  taken  from  land,  for  the  first 
time,  by  the  heir  before  assignment  of  dow- 
er, on  is  a  part  of  the  very  soil,  real  es- 
tate, and  Its  nnlawfol  extraction  la  waste,  or 
Irreparable  injury.  It  Is'  old  law  that  a  wid- 
ow has  no  vested  estate  In  even  the  surface 
until  dower  actually  assigned.  Gases  cited 
In  George  v.  Hess,  48  W.  Va.  535,  37  S.  B. 
664;  Ballartl,  Real  Prop.  SS  106,  108;  Mc- 
Mahon  v.  Gray  (Mass.)  22  N.  E.  923,  6  L.  R. 
A.  748,  15  Am.  St  Rep.  202;  CiamaU  v.  Wil- 
son, 76  Am.  Dec.  351.  It  is  otherwise  with 
curtesy,  as  that  vests  as  a  present  estate  be- 
fore the  wife's  death,  except  In  separate  es- 
tate, though  to  be  enjoyed  only  after  her 
death.  Wyatt  v.  Smith,  25  W.  Va.  816. 
E^ven  after  dower  assigned,  though  the  wid- 
ow could  keep  the  heir  from  developing  oil 
on  dower  land,  yet  she  could  not  herself  take 
oil  from  It  for  the  life  tenant  commits  en* 
Jolnable  waste  If  he  does  so.  8  Am.  A  Eing. 
Dec.  In  Eq.  660,  note  7,  p.  671;  Williamson  v. 
Jones,  89  W.  Va.  231,  19  S.  E.  436.  25  U  R. 
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A.  2^:  U.,  43  W.  Va.  562,  27  a  B.  411.  38 
L.  R.  A.  6d4,  64  Am.  St.  Rep.  891,  4  Am.  & 
Eng.  Dec.  In  Eq.  222;  University  t.  Tucker, 
31  W.  Va.  622,  8  S.  K.  410.  In  the  WlUlam- 
son-Jones  Case  last  dted.  It  Is  held  that  a  life 
tenant  may  work  oil  wells  opened  before  the 
beginning  of  the  life  estate,  but  cannot  open 
wells  for  the  first  time.  Such  has  been  held 
generally  to  be  the  law.  Crouch  r.  Puryear, 
1  Rand.  258,  10  Am.  Dec.  628;  Koen  v.  Bart- 
lett.  41  W.  Va.  659,  23  S.  E.  664,  31  L.  R.  A., 
128,  56  Am.  St.  Rep.  884;  Marshall  t.  Mel- 
lon, 179  Pa.  871,  36  Atl.  201,  85  L.  R.  A.  816, 
57  Am.  St  Rep.  601.  These  cases  squarely 
bold  that  a  life  tenant  cannot  open  new 
mines.  But  when,  after  the  life  estate  be- 
gins, the  mine  or  well  Is  opened  by  the  re- 
mainderman or  reversioner.  It  Is  by  many 
cases  regarded  as  an  "open  mine"  at  the  be- 
ginning of  the  life  estate,  and  the  life  tenant 
has,  daring  life,  the  income  of  the  output, 
tliat  Is,  Interest  on  Its  value,  the  principal 
going  to  the  remainderman  or  the  reversioner 
on  the  cessation  of  the  life  estate.  Koen  t. 
Bartlett,  cited;  Wilson  v.  Youst,  48  W.  Va. 
826,  28  &  E.  781,  39  L.  R.  A.  292;  Ammona 
V.  Ammons,  60  W.  Va.  390,  40  S.  E.  490; 
Eaklns  v.  Hawkins,  48  W.  Va.  364,  37  S.  B. 
622.  Though  this  rule  as  to  life  tenants  is 
well  settled  of  late,  the  reason  is  not  very 
apparent.  Why  cannot  a  life  tenant  mine? 
Because  he  has  no  Interest  in  the  minerals. 
Then  how  does  he  become  entitled  to  an  in- 
terest In  the  output?  In  Blakley  r.  Mar- 
shall, 174  Pa.  426,  S4  Atl.  564,  it  Is  stated 
that  a  lease  of  oH  is  a  sale  of  part  of  the 
land,  and  tbeiefore  the  life  tenant  should 
have  the  interest  Bnt  bow  can  this  be 
when  nothing  belonging  to  blm  baa  been 
sold?  In  Koen  y.  Bartlett  cited.  Judge 
Holt  says  that  the  life  tenant  holds  posses- 
sion to  the  center  of  the  earth,  and,  if  the 
oil  is  lawfully  severed,  he  ought  to  get  its 
Interest  Judge  English,  In  the  Wilson- Yonst 
Case,  gives  a  better  reason  in  saying  that  the 
life  tenant  could  prevent  any  one  from  bor- 
ing for  oil,  and  therefore  should  have  inter- 
est on  the  product.  Whatever  the  reason, 
this  la  established  law  as  to  life  tenants  hav- 
'  Ing  a  vested  estate  in  possession;  but  how 
does  that  apply  to  a  widow  before  assign- 
ment of  dower?  After  assignment  she 
would  be  like  other  life  tenants.  Whilst  I 
think  that  my  position  as  to  dower  right  is 
in  accord  with  old  law,  I  see  that  there  is  a 
tendency  of  late  to  veer  away  from  It  Take 
the  case  of  Seager  v.  McCabe  (Mich.)  62  N. 
W.  299,  16  L.  R.  A.  247.  After  saying  that 
old  law  settles  that  a  dowress  cannot  open 
mines,  yet  it  holds  that  she  is  entitled  to  in- 
terest on  iron  ore  taken  from  land,  worthless 
for  other  purposes  and  not  yielding  anything 
for  her  support,  though  the  mines  were  open- 
ed after  her  husband's  death.  So,  in  Lenfers 
T.  Henke,  78  111.  406,  24  Am.  R^.  263,  it  is 
held  that  "a  widow  Is  entitled  to  dower  in 
mines  opened  and  worked  by  her  husband  or 
by  the  Iieirs  before  dower  is  assigned."    By 


Code  1899,  e.  65,  i  8,  the  widow  may  hold 
the  mansion  and  curtilage  until  assignment 
of  dower,  and  in  the  meantime  may  demand 
of  the  h^r  "one-third  of  the  issues  and  prof- 
Its  of  the^ther  land."  I  do  not  see  that  this 
gives  he^roflts  to  which  she  would  not  be 
entitled  after  assignment  of  dower.  Does  it 
Intend  to  enlarge  her  rights,  or  only  to  give 
equivalent?  After  assignment  she  could  only 
get  an  interest  in  oil  from  wells  on  her  dow- 
er land,  not  from  the  whole  tract  Does  not 
the  statute  mean  only  agricultnral  issues  and 
profits? 

On  Rehearing. 

F£)FFBNBAROBR,  J.  Complaint  is  made 
in  the  petition  for  rehearing  that  no  author- 
ity is  cited  for  holding  that  the  title  of  ths 
purchaser  in  this  case  falls  with  the  reversal 
of  the  decree,  notwithstanding  section  8,  c. 
132,  of  the  Code  of  1899.  It  is  so  well  set- 
tled, and  has  been  so  often  decided,  that  cita- 
tion of  authority  was  thought  to  be  useless. 
Bee  Martin  y.  Smith,  25  W.  Va.  679;  Bu- 
chanan V.  Clark,  10  Orat  164;  Dunfee  v. 
Childs,  45  W.  Va.  165,  80  S.  B.  102;  Galpin  v. 
Page,  18  Wall.  374,  21  L.  Ed.  959.  Bart.  Chy. 
Pr.  1095;  Dan.  Chy.  Pr.  1276.  Jacob  S.  Ten- 
nant  was  the  mover  of  the  sale  at  which  be 
purchased.  At  bis  instance,  the  decree  of 
partition  was  set  aside  and  the  decree  of  sale 
made.  He,  more  than  anybody  else,  was  in- 
terested and  benefited  by  these  proceedings. 
Owning  «/a«  of  the  land,  he  Joined  In  'bring- 
ing the  suit  Having  acquired  an  additional 
>/»*,  he  procured  a  sale,  instead  of  partition, 
to  be  made,  and  purchased  the  interest  sold, 
still  being  a  party  to  the  suit  He  is  clearly 
excepted  from  the  saving  made  by  the  stat- 
nte. 


(62  W.  V«.  47») 

•STATE  ▼.  TAPIT. 

(Supreme  C!ourt  of  Appeals  of  West  Virginia. 
March  21,  1903.) 

CAHRTINQ  WOAPONS. 

1.  It  a  person,  on  request  of  the  owner,  carry 
a  revolver  from  his,  the  carrier's,  boarding  house 
to  a  shop  to  be  repaired,  he  is  technically  guilty 
under  section  7,  c.  148,  Code,  although  such 
revolver  was  broken  at  the  time,  and  would  not 
explode  a  cartridge. 

Dent,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Ciourt,  Clay  Ooonty;  War- 
ren Miller,  Judge. 

Charles  Tapit  was  convicted  of  carrying  a 
weapon,  and  brings  error.    Affirmed. 

Henry  B.  Davenport  for  plalntlft  in  error. 
The  Attorney  General,  for  the  State. 

DENT,  J.  In  the  case  of  the  state  against 
Charles  Tapit  the  defendant  was  found  guil- 
ty by  the  circuit  court  of  Clay  county,  a 
Jury  having  been  waived,  of  carrying  a  re- 
volver, and  Judgment  was  entered  against 
blm  imposing  a  fine  of  |25.    Here  be  relies 
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on  two  assignments  of  error.  The  first  Is 
that  the  demurrer  to  the  Indictment  was  not 
sustained.  The  Indictment  was  found  under 
section  7,  c.  148,  Code,  which  Is  as  follows: 
"It  any  person  carry  about  his  person  a  re- 
volver or  other  pistol,  dirk,  bowie  knife, 
raaor,  or  slung  shot,  billy,  metalic  or  other 
false  knuckles,  or  any  other  dangerous  or 
deadly  weapon  of  like  kind  or  character,  be 
shall  be  guilty  of  a  misdemeanor  and  flued 
not  less  thair  $25  nor  more  than  $200,  and 
may  at  the  discretion  of  the  court,  be  con- 
fined In  Jail  not  less  than  one  nor  more  than 
twelve  months;  and  if  any  person  t^iall  sell 
or  furnish  any  such  weapon  as  is  herein- 
before mentioned  to  any  person  whom'  be 
knows,  or  has  reason,  from  his  appearance 
or  otherwise,  to  believe  to  be  under  the  age 
of  twenty-one  years,  he  shall  be  punished  as 
hereinbefore  provided;  but  nothing  herein- 
before contained  shall  be  so  construed  as  to 
prevent  any  person  from  keeping  or  carrying 
about  his  dwelling  house  or  premises,  any 
such  revolver  or  other  pistol,  or  from  carry- 
ing the  same  from  the  place  of  purchase  to 
bis  dwelling  house,  or  from  his  dwelling 
house  to  any  place  where  repairing  is  done, 
to  have  It  repaired  and  back  again.  And  if 
upon  the  trial  of  an  indictment  for  carrying 
any  such  pistol,  dirk,  razor  or  bowie  knife, 
the  defendant  shall  prove  to  the  satisfaction 
of  the  Jury  that  he  Is  a  quiet  and  peaceable 
citizen,  of  good  standing  and  character  in  the 
community  in  which  he  lives,  and  that  at 
the  time  be  was  found  with  such  pistol,  dirk, 
razor  or  bowie  knife,  as  charged  in  the  in- 
dictment, he  bad  good  cause  to  believe,  and 
did  believe  that  he  was  in  danger  of  deatb 
or  great  bodily  barm  at  the  hands  of  another 
person,  and  that  he  was  in  good  faith  carry- 
ing such  weapon  for  self-defense,  and  for  no 
other  purpose,  the  jury  shall  find  him  not 
guilty.  But  nothing  In  this  8e<^on  shall  be 
so  construed  as  to  prevent  any  officer,  char- 
ged with  the  execution  of  the  laws  of  the 
state,  from  carrying  a  revolver,  or  other 
pistol,  dirk,  or  bowie  knife."  The  grounds 
of  demurrer  relied  on  are  as  follows,  to  wit: 
That  the  indictment  does  not  aver  that  the 
pistol  was  a  dangerous  or  deadly  weapon,  nor 
that  the  place  where  the  defendant  had  the 
revolver  was  not  about  his  dwelling  house, 
etc.,  nor  that  he  was  not  carrying  it  from 
the  place  of  purchase  to  bis  dwelling  house, 
nor  that  he  was  not  carrying  It  from  his 
dwelling  bouse  to  a  place  where  repairing 
was  done  to  have  it  repaired,  nor  that  the 
said  defendant  was  not  then  and  there  an 
officer  charged  with  the  execution  of  the 
laws  of  the  state,  etc.  Presi^mptlvely,  a  re- 
volver or  pistol  Is  a  dangerous  and  deadly 
weapon,  and  it  Is  unnecessary  to  so  allege  in 
the  indictment.  The  other  matters  are  ex- 
ceptions contained  in  separate  clauses  of  the 
statute  from  that  defining  the  ofTense,  and 
it  is  unnecessary  to  negative  them,  as  they 
are  strictly  matters  of  defense.  The  true  rule 
Is  that  only  those  exceptions  need  be  nega- 


tived In  an  Indictment  under  a  statute  which 
are  a  part  of  the  description  of  the  offense. 
Where  the  description  of  the  ofCense  is  in 
general  terms,  and  the  exceptions  are  sucb 
as  permit  certain  persons,  under  certain  cir- 
cumstances, to  do  the  thing  forbidden,  such 
exceptions  need  not  be  set  out  negatively, 
but  the  defendant  on  the  trial  may  excuse 
himself  from  the  charge  by  showing  himself 
within  the  provisions  of  one  or  more  of  the 
exceptions.  State  v.  B.  &  O.  R.  R.  Co.,  15 
W.  Va.  362,  36  Am.  Rep.  808;  Commonwealth 
V.  Hill,  S  Grat  682;  10  En.  Plead.  &  Prac. 
4S5.    The  demurrer  was  properly  overruled. 

The  second  assignment  is  that  the  finding 
of  the  court  was  contrary  to  the  law  and 
evidence.  The  proof,  which  Is  wholly  un- 
disputed. Is  that  the  defendant,  who  is  a 
peddler,  was  seen  with  a  broken  revolver  hi 
his  possession,  which  the  owner  at  the  pedr 
dler's  boarding  fiouse  had  given  him  to  take 
to  a  shop  for  repair.  The  circuit  court  found 
the  defendant  guilty  for  the  reason  that  the 
statute  did  not  except  broken  revolvers,  and 
that  it  did  not  permit  any  one  to  carry  such 
to  a  shop  for  repairs  except  the  real  own- 
ers. The  <x>urt  holds  the  defendant  guilty 
of  a  violation  of  the  statute.  That  the  fact 
that  the  revolver  was  out  of  repair  furnishes 
him  no  Justification,  as  be  was  carrying  the 
revolver  of  another  person,  not  his  own,  from 
his,  and  not  the  owner's  dweUlng  place,  to 
the  place  of  repair.  Bishop  on  Statutory 
Crimes,  i  491;  WUllams  v.  State,  61  Ga.  417, 
84  Am.  Rep.  102;  Atwood  v.  State,  53  Ala. 
608.  In  this  conclusion  I  do  not  concur,  first, 
because  I  am  of  the  opinion  that  the  revolver 
at  the  time  was  not  a  deadly  weapon  within 
the  meaning  of  our  statute;  and,  second; 
because  the  defendant  was  technically  the 
legal  owner  of  the  revolver  at  the  time  be 
was  seen  carrying  it  from  his  dweUlng  place 
to  the  shop  for  repair. 

In  accord  with  the  will  of  the  majority,  the 
judgment  is  affirmed. 

BRANNON,  J.  (concurring).  I  bare  two 
reasons  for  affirmance:  The  law  allows  a 
man,  for  defense  of  bis  person  and  home,  to 
keep  a  pistol  on  his  premises,  and  to  take' 
it  to  a  shop  for  repair,  and  bring  it  back; 
but  It  does  not  allow  him  to  carry  pistols  of 
other  people  to  a  shop.  For  his  defense  it  is  . 
not  necessary  thva  to  multiply  the  instances 
of  his  carriage  and  the  danger  therefrom. 
The  law  does  tolerate  one  instance  of  carriage, 
but  not  a  carriage  for  others.  "By  what  ap- 
pears to  be  the  better  opinion,  if  it  has  no 
mainspring,  or  only  a  broken  one,  and  if  it 
cannot  be  discharged  In  the  cnrdlnary  way, 
yet  can  be  by  a  match,  it  is  still  a  pistol 
within  the  statute,  though  the  contrary  was 
once  held."  This  statement  of  Bishop's  Stat. 
Crimes,  {  701,  I  find,  on  examination  of  the 
cases,  to  be  a  fair  exposition  of  the  law. 
And  I  will  add  the  question  cannot  a  dia- 
abled  pistol  Inspire  fear  in  the  act  of  robbery 
as  well  as  one  in  perfect  conditioni 


Digitized  by 


Google 


W.  Va.) 


BUHL  St  CO.  T.  NESTOB. 


233 


McWHORTBB  and  POFFBNBARGER,  JJ., 
concur  bereln.  MILLER,  J.,  decided  the  case 
In  the  circuit  court,  and  did  not  alt  In  thla 
court 


(S2  w.  Va.  OO) 

BDHL  &  OO.  T.  NBSTOB  et  aL 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

March  28.  1903.) 

APPBAL— REVIBW— FREJT7DtOIAI.   ERROR. 

1.  An  appellant  most  rely  on  error  prejudi- 
cial to  himself,  and  he  cannot  take  advantage 
of  errors  apparently  prejudicial  to  others,  but 
not  iajuTious  to  him. 

2.  To  require  a  person  to  pay  a  Jnat  debt  la 
not  legally  prejudicial. 

3.  If  a  debt  is  improperly  decreed  a  prefer- 
ence, and  the  persons  losing  such  preference  do 
not  complain,  the  debtor  has  no  right  to  do  so, 
unless  he  can  show  himself  personally— in  a 
legal  sense— injured  thereby. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Randolph  Ooon- 
ty;   John  Homer  Holt,  Judge. 

Bill  by  Ruhl  &  Co.  against  M.  L,  Nestor 
and  others.  Decree  for  plalntlfFg,  and  de- 
fendant Nestor  appeals.    Affirmed. 

W.  B.  Maxwell  and  Strader  &  Stradet,  for 
appellant    J.  A.  Bent,  for  appellee. 

DENT,  P.  M.  L.  Nestor  appeals  from  a 
decree  of  the  circuit  court  of  Randolph  coun- 
ty setting  aside  a  certain  deed  made  by  him 
to  his  daughter  J.  B.  Phillips  on  the  18th  of 
March,  1897,  as  fraudulent  and  void  as  to 
the  debt  of  the  appellees,  Ruhl  &  Ca. 
amounting  to  the  sum  of  9287.7&.  The  fol- 
Icwing  Is  the  statement  of  the  case  from  ap- 
pellant's brief:  "On  the  6th  of  February, 
1891,  Jacob  J.  Nestor  and  wife  conveyed  to 
their  son  M.  L.  Nestor  143  acres  of  land  in 
Barbour  county,  and  on  the  same  day  took 
from  the  said  M.  L.  Nestor,  with  Helen  M. 
Nestor  as  his  surety,  a  contract  and  bond. 
In  the  penalty  of  $2,000,  conditioned  that 
said  M,  L.  Nestor  should  provide  for  them  a 
proper  maintenance  during  their  lives.  On 
the  18th  day  of  March,  1897,  said  M.  L. 
Nestor  and  wife  conveyed  this  143  acres  of 
land  to  their  daughter  Julia  B.  Phillips,  who 
afterwards,  as  a  matter  of  fact,  was  divorced 
from  lier  husband,  and  took  the  name  of 
Julia  B.  Nestor,  and  is  recognized  by  both 
names  in  the  proceedings  had  in  the  cause; 
and  in  that  deed  to  her  a  vendor's  lien  is 
expressly  reserved  to  secure  from  her  a  sup- 
port for  said  Jacob  J.  Nestor  and  wife.  Said 
Jacob  J.  Nestor,  becoming  dissatisfied  (as  is 
quite  usual  with  old  people  in  such  cases) 
with  the  support  which  was  provided  for 
him  by  his  son  and  granddaughter  Julia,  in- 
stituted a  suit  in  equity  in  the  circuit  court 
of  Barbour  county,  seeking  to  annul  and  can- 
cel the  deed  he  had  made  to  his  son,  and  the 
deed  of  bis  son  to  Julia,  and  in  that  suit  the 
rourt  ascertained  that  $306.66  per  annum  was 
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the  value  of  the  support  of  said  old  man  and 
his  wife,  and  it  having  been  made  to  appear 
that  there  was  due  to  said  Jacob  J.  Nestor 
from  said  M.  L.  Nestor  the  additional  sum 
of  $126.92,  which  was  for  a  debt,  Incurred 
in  another  way,  by  said  M.  L.  Nestor  to  his 
father,  and  which  was  a  lien  on  the  said 
land,  the  court  decreed  said  land  to.  be  sold 
to  satisfy  said  last-mentioned  debt.  At  the 
December  rules,  1897,  the  plaintiffs.  Buhl  & 
Co.,  filed  their  bill  in  the  circuit  court  of 
Randolph  county  against  said  M.  L.  Nestor, 
seeking  to  sell  his  real  estate  to  satisfy  two 
Judgments  tliey  Iiad  recovered  against  him, 
one  of  which  was  for  the  sum  of  $164.67, 
and  the  other  for  the  sum  of  $161.80  and 
costs,  recovered  on  the  2601  day  of  the  same 
month,  and  which  said  two  Judgments  were 
recovered  on  notes  which  had  been  executed 
to  said  pl^tifls  by  said  M.  L.  Nestor  on  the 
4th  day  of  March,  1897,  for  an  Indebtedness 
then  contracted  by  him  to  them.  The  plain- 
tiffs, in  their  bill,  assail  the  deed  of  M.  L. 
Nestor  made  to  his  daughter  Julia  on  the 
18th  day  of  March,  1897,  as  fraudulent,  and 
as  made  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  the  plaintiffs  in  the  col- 
lection of  their  said  Judgm^its.  Said  M.  L. 
Nestor  was  the  owner  of  a  numbei  of  par- 
cels of  real  estate,  and,  among  the  others, 
had  reserved  one-half  of  the  oil  and  minerale 
under  the  said  148-acre  tract  when  he  con- 
veyed that  parcel  to  his  daughter  Julia  as 
aforesaid,  all  of  which  said  parcels  of  land 
and  said  undivided  one-half  of  the  oil  and 
mineral  under  said  143  acres  of  land  were 
ascertained  by  proceedings  had  in  the  cause 
and  all  of  said  lands  sold,  but  as  to  these 
proceedings  no  error  is  assigned  by  the  ap- 
pellant Said  Jacob  J.  Nestor  and  wife  were 
made  defendants  to  this  suit  and  file  what 
they  name  their  'Joint  answer,'  but  which 
is,  in  effect,  a  cross-bill  seeking  affirmative 
relief;  reciting  certain  decrees  of  the  circuit 
court  of  Barbour  county,  and  seeking  to  have 
the  same  enforced  by  a  sale  of  said  143  acres 
of  land.  On  the  29th  of  January,  1901,  and 
pendente  lite,  said  Jacob  J.  Nestor  and  wife 
and  M.  L.  Nestor  and  wife  and  daughter 
Julia  entered  into  a  contract  and  agreement 
among  each  other  whereby  they  settled  all 
their  controversies  relative  to  said  143  acres 
of  land,  and  the  said  M.  L.  Nestor,  wife  and 
daughter,  conveyed  all  their  right,  title,  and 
interest  in  the  same  to  M.  A.  Nestor,  as  di- 
rected by  H.  L.  Nestor,  and  said  M.  L.  Nes- 
tor, wife  and  daughter,  agreed  to  pay  certain 
stipulated  sums  per  annum  as  long  as  said 
Jacob  and  wife  lived,  and  the  said  Jacob  J. 
Nestor  agreed  to  dismiss  all  suits  and  release 
all  claims  he  held  against  said  M.  L.  Nestor, 
wife  and  daughter,  and  in  fact  did  do  so. 
This  compromise  was  brought  to  the  atten- 
tion of  the  court  in  this  cause,  and  given 
effect  by  the  court  by  its  decree  of  May  7, 
1901.  On  the  30th  day  of  January,  1902,  a 
decree  was  entered  in  this  cause  utterly  ig- 
noring said  settlement  of  their  differences 
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made  between  said  Jacob  J.  Nestor  and  wife 
and  M.  L.  Nestor,  wife  and  daughter  Julia, 
and  utterly  Ignoring  the  rights  of  said  Jacob 
J.  Nestor  and  wife  under  the  deed  of  March 
18,  1897,  of  M.  li.  Nestor  and  Wife  to  their 
daughter  Julia,  and  annulled,  canceled,  and 
set  aside  the  said  deed,  and  held  that  the 
said  143.  acres  of  land  was  liable  to  sale  to 
satisfy  the  plalntifTs'  said  Judgments,  and 
directing  the  said  land  to  be  sold." 

Appellant  relies  on  the  following  assign- 
ment of  errors:  "First  The  court  erred  In 
setting  aside  the  deed  of  M.  L.  Nestor  to  J. 
B.  Phillips,  dated  the  24th  day  of  April. 
1894,  as  being  voluntary  and  fraudulent,  in 
law,  as  to  the  debt  of  the  plaintiffs.  Second. 
The  court  erred,  in  any  event,  in  utterly  dis- 
regarding the  contract  between  M.  L.  Nestor 
and  Jacob  J.  Nestor  of  February  6,  1894, 
which,  under  any  view  of  the  cas^,  was  an 
obligation  or  liability  under  which  the  dr- 
coit  court  of  Barbour  county  had  given  to 
said  Jacob  J.  Nestor  a  large  personal  decree 
for  money  which  tbat  court  found  to  be 
due  by  reason  of  the  alleged  breach  of  said 
contract;  and.  In  any  event,  the  conveyance 
of  said  land  to  said  J.  B.  Nestor  must  be 
regarded  as  an  effort  to  prefer  one  creditor 
over  another,  and  In  no  event  can  the  plain- 
tiffs  ask  more  than  that  said  deed  be  treated 
as  an  assignment  f<nr  the  equal  benefit  of 
all  creditors.  Third.  The  amount  decreed  to 
the  plaintiffs  by  said  decree  of  January  SO, 
1902,  Is  largely  more  than  the  plaintiffs  are 
entitled  to  recover  from  said  M.  L.  Nestor." 

The  third  assignment,  being  a  question  of 
calculation,  appears  to  have  been  abandoned. 
If  there  is  any  mistake  with  regard  to  the 
proper  amount  of  the  decree,  it  could  be  cor- 
rected In  the  circuit  court,  but  none  la  shown 
here. 

The  second  assignment  relates  to  the  rights 
of  Jacob  J.  Nestor,  and,  as  he  does  not  ai>- 
peal  or  complain,  the  appellant  has  no  right 
to  complain  for  blm.  The  error  complained 
of,  to  sustain  an  appeal  in  this  court,  must 
be  one  prejudicial  to  the  rights  of  the  ap- 
pellant. He  cannot  take  advantage  of  errors 
committed  against  .others  not  prejudicial  to 
Mm.  Reed  v.  Nixon,  36  W.  Va.  681,  15  S. 
B.  416;  Webb  v.  Bailey,  41  W.  Va.  463,  23 
8.  B.  644. 

In  the  first  assignment  of  error,  M.  Ij. 
Nestor  complains  because  his  deed  to  his 
daughter  J.  B.  Phillips  is  held  to  be  volun- 
tary and  fraudulent  as  to  his  (M.  L.  Nestor's) 
debt  to  the  appellees.  How  Is  he  prejudiced 
by  such  decree?  J.  B.  Phillips,  his  daughter, 
does  not  complain.  He,  by  general  warranty 
deed,  parted  with  all  his  interset  in  the  land 
to  bis  sister-in-law  M.  A.  Nestor,  wife  of  his 
brother  H.  L.  Nestor.  Neither  of  them  Is 
here  complaining  of  the  decree  All  M.  Ij. 
Nestor  is  interested  in  Is  In  making  his  gen- 
eral warranty  good.  This  he  can  do  by  pay- 
ing the  debt  decreed  against  him.  It  is  not 
legally  prejudicial  to  a  person  to  render  a 
Judgment  or  decree  against  him,  or  compel 


blm  to  pay  an  honest  debt  This  is  all  the 
decree  amounts  to,  in  so  far  as  be  is  con- 
cerned. The  land  Is  not  his,  and  he  has  no 
Interest  therein,  except  to  make  his  warran- 
ty good.  The  easiest  way  to  do  this  is  to 
I>ay  his  Just  debts,  and  not  waste  his  sub- 
stance In  useless  litigation,  which  may  well 
be  considered  a  species  of  riotous  living.  On 
the  question  as  to  whether  the  deed  was 
voluntary  and  fraudulent,  the  pleadings  and 
proofs  favor  the  contention  of  the  appellees. 
Cash  payment  of  $300  recited  In  the  deed  as 
part  consideration,  which  Is  larger  In  amount 
than  appellee's  debt.  Is  not  shown  to  have 
been  paid.  The  agreements  entered  into  and 
filed  by  the  Nestors  show  that  M.  L.  Nestor 
is  still  recognized  as  the  true  owner  of  the 
land,  and  that  he  is  required  to,  and  does. 
Join  In  a  general  warranty  deed  therefor  to 
his  sister-ln-law  M.  A.  Nestor,  and  received 
in  exchange  therefor  certain  land  in  Cum- 
berland county,  Tenn.  Others  may  be  preju- 
diced by  this  decree,  but  certainly  M.  L. 
Nestor  is  not  unless  to  require  a  person  to 
pay  a  Just  debt  may  be  deemed  preJudldaL 
Such  Is  not  the  law. 
The  decree,  therefore^  most  be  affirmed. 


(St  W.  Vb.  BIT) 
WOODS,  Special  Com'r,  v.  DOUGLASS  «t  sL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  21,  1903.) 

TOHCHA8BB   FBNOBNTEI    LITS— UUITATIONS- 
JUDOHSNT. 

1.  B,  and  S.,  for  use  of  McC,  obtained  a 
judgment  at  law  in  November.  1859,  against 
O.  and  O'B.  et  aL,  his  sureties.  A  suit  is 
equity  was  instituted  b^  his  lien  creditors  for 
the  purpose  ot  subjectuig  the  real  estate  of 
said  O'B.  to  the  payment  of  their  liens  against 


it  6.  was  the  owner  of  a  tract  of  24^  : 
of  land,  and  was  a  party  defendant  to  ue  suit 
but  uo  proceedinga  were  taken  therein  against 
said  24^  acres.  G.  died  pending  the  wait, 
which  was  revived  in  the  name  of  C.,  his  only 
heir,  who  conveyed  the  24^  acres  to  D.  Held, 
that  said  suit  being  for  the  purpose  of  enfor- 
cing the  ileus  against  the  real  estate  of  O'B., 
and  not  in  any  way  involving  or  affecting  the 
24Vi  acres,  D.  was  not  a  pendente  Ute  pur- 
chaser thereof. 

2.  The  fact  that  G.  was  a  party  defendant  to 
a  suit  for  the  enforcement  of  liens  against  the 
realty  of  O'B.  would  not  prevent  the  running 
of  the  statute  of  limitations  as  to  a  judgment 
against  G. 

(SyUabus  by  the  Court) 

Appeal  from  Circuit  Conrt,  Barbour  County; 
John  Homer  Holt,  Judge. 

Bill  by  S.  V.  Woods,  special  commiBsloner, 
against  S.  O.  Douglass  and  others..  Decree 
for  plaintiff.  Defendants  appeal.  Reversed 
in  part  and  dismissed. 

F.  O.  Blue  and  A.  G.  Dayton,  tor  appellanta. 
0.  M.  Murphey  and  D.  O'Brien,  for  appellee. 

McWHORTBR,  P.  On  the  22d  day  of 
June;  1850,  Samuel  O'Neal  and  wife  convey- 
ed to  Samuel  George  a  tract  of  24^  acres  of 
land  in  Barbour  county.  The  vendee,  Bamnet 
George,  died,  leaving  survivhig  him  his  wife. 
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Breline,  bis  sole  heir.  On  the  2l8t  day  of 
Novemher,  1883,  B^vellne— having  Intermar^ 
rled  with  John  S.  Cooper— together  with  her 
husband.  In  consideration  of  $45,  conveyed 
■aid  24^  acres  of  land,  with  general  war- 
ranty, to  S.  0.  Douglass.  On  the  1st  day  of 
Febrtiary,  1883,  8.  C.  Douglass  and  wife  con- 
veyed to  Alston  G.  Dayton,  trustee,  the  said 
tract  of  land,  together  with  several  other 
tracts,  to  secure  to  H.  F.  Brobard  the  pay- 
ment of  a  note  of  $3,000,  with  Interest,  pay- 
able In  five  years;  At  the  November  term, 
1869,  of  the  county  court  of  Barbour  county, 
Brady  and  Swindler,  for  the  use  of  Benjamin 
McCoy,  obtained  Judgment  against  Samuel 
George  and  B.  J.  O'Brien  and  Daniel  O'Brien, 
his  securities  In  a  forthcoming  bond,  for  the 
penalty  of  the  bond,  to  be  discharged  by  the 
payment  of  $52.50,  with  Interest  from  August 
20,  1859.  and  costs.  At  the  April  rules,  1884, 
Samuel  V.  Woods,  special  commissioner,  filed 
bis  bill  in  equity  in  the  clerk's  office  of  the 
drcnlt  conrt  of  Barbour  county  against  S.  C. 
Douglass,  J.  N.  B.  Crim,  8.  J.  Hei^therly,  J.  B. 
Heatherly,  H.  F.  Brobard,  A.  O.  Dayton,  tm»- 
tee.  Case  Manufacturing  Company,  Samuel 
Woods,  and  Columbus  Kelly,  for  the  purpose 
of  enforcing  his  vendor's  lien  and  his  Judg- 
ment liens  against  the  lands  of  said  Douglass, 
In  which  salt  plaintiff  obtained  a  decree  for 
the  sale  of  said  land,  onder  which  decree  a 
sale  was  made  of  the  Douglass  lands,  In- 
clndhig  the  2^  acres.  On  the  8d  day  of 
March,  1888,  Daniel  O'Brien  tendered  his  peti- 
tion In  said  cause,  and  asked  leave  to  file 
the  same,  to  the  filing  of  which  defendant  H. 
F.  Brobard  and  J.  N.  B.  Crlm,  by  counsel,  ob- 
jected, of  which  objection  the  court  took  time 
to  consider,  and  made  an  order  setting  aside 
so  macb  of  the  decree  which  it  had  entered  as 
confirmed  the  sale  of  the  24%  acres  to  said 
Brohard,  and  a  resale  of  the  same  was  ordered. 
The  said  petition  of  O'Brien  alleged  the  fact 
of  the  said  Judgment  of  Brady  and  Swindler, 
use  of  McCoy,  against  Samuel  George  and  E. 
3.  O'Brien  and  the  petitioner  for  $52,  and 
tiiat  McClaskey  and  Crlm  in  the  year  1859 
instituted  their  suit  against  petitioner  and  all 
other  parties  holding  liens  against  the  peti- 
tioner by  judgment  or  otherwise,  to  which 
salt  said  Samuel  George  was  made  a  party  and 
duly  served  with  process,  and,  after  George's 
death,  revived  against  said  Eveline;  that  on 
the  19th  of  July,  1883,  a  decree  was  rendered 
therein  for  the  sale  of  petitioner's  real  estate 
for  the  payment  of  the  judgments  and  other 
liens  against  it,  including  the  Brady  and 
Swindler  Judgment  against  George.  A.  sale 
was  had  under  such  decree,  and  the  debts 
paid,  which  judgment  of  Brady  and  Swindler 
against  Samuel  George  was  paid  out  of  the 
proceeds  of  sale  of  petitioner's  property, 
and  which  debt,  the  petition  alleged,  was  paid 
in  the  year  1898;  alleging  that  the  ^ald  6nlt 
ot  McOIaskey  and  Crim  was  still  pending  and 
nndetermlned  In  the  circuit  court  of  Barbour 
connty,  and  that  Douglass  was  a  pendente  Dte 
pnrchaser  of  the  said  24%  acres  of  land  from 


said  Eveline  Cooper,  and  that  he  purchased 
said  24%  acres  with  full  knowledge  of  all 
rights  of  i)etitioner;  that  a  decree  was  entered 
at  the  October  term,  1887,  appointing  Samuel 
v.  Woods  special  commissioner  to  sell  the  real 
estate  of  Douglass,  Including  the  24%  acres; 
and  alleging  that  petitioner  had  a  right  to 
come  Into  a  court  of  equity  and  be  substituted 
to  all  the  rights  of  Brady  and  Swindler,  use 
of  Benjamin  McCoy,  and  that  the  debts, 
interest,  and  costs  so  paid  by  him  should  be 
decreed  a  prior  Hen  upon  said  24%  acres  of 
land;  and  prayed  (hat  he  be  admitted  as  a 
defendant  in  said  cause  of  Woods,  special 
commissioner,  against  Douglass;  that  bis 
petition  be  ordered  to  be  taken  as  hia  an- 
swer thereto;  and  that  said  debts,  interest, 
and  costs  be  decreed  to  him  out  of  the  sale 
of  the  24%  acres  of  land;  and  for  general  re- 
lief. And  on  the  27th  day  of  February,  1901, 
the  court  overruled  the  objections  to  the  fil- 
ing of  the  petition  and  filed  the  same,  and  the 
said  Brohard  appeared  to  said  petition  and 
waived  further  process  thereon,  and  was 
given  leave  to  file  an  answer  witliin  60  days 
from  tlie  adjournment  of  court  On  the  6th 
day  of  June,  1901,  the  defendant  Brohard 
filed  his  written  demurrer  to  the  said  petition, 
which  demurrer  the  court  overruled;  and,  the 
defendant  not  desiring  *to  file  any  other  plead- 
ing to  said  petition,  the  court  decreed  that 
the  Judgment  in  favor  of  Benjamin  McCoy, 
assignee  of  Brady  and  Swindler,  against  Sam- 
ael  George  and  his  said  securities,  is  a  good 
and  valid  lien  upon  the  24%  acres  of  land, 
and  first  in  order  of  priority  thereon,  and 
that  said  Daniel  O'Brien,  surety,  having  paid 
off  and  discharged  said  judgment,  was  en- 
titled to  be  substituted  to  the  rights  of  Benja- 
min McCoy  In  said  judgment,  and  to  have  the 
same  enforced  out  of  the  proceeds  of  the  sale 
of  the  24%  acres  of  land  In  petition  men- 
tioned; and  decreed  that  the  said  Brohard 
pay  to  the  said  Daniel  O'Brien  the  sum  of 
$181.65,  with  Interest  from  June  6,  1901,  and 
costs;  the  said  commissioner.  Woods,  having 
prior  thereto  paid  over  to  said  Brohard  $445.- 
60,  the  proceeds  of  the  sale  of  said  24%  acres 
of  land;  from  which  decree  Brohard  appealed 
to  this  court,  and  says  that  the  conrt  erred 
In  overruling  the  exceptions  of  appellant  to 
the  filing  of  the  petition  of  Daniel  O'Brien, 
and  permitting  the  same  to  be  filed,  and  also 
tn  overruling  the  demurrer  of  appellant,  and 
each  ground  thereof,  interposed  by  him,  and 
in  entering  the  decree  of  June  6,  1801.  It  will 
be  observed  that  the  petitioner,  Daniel 
O'Brien,  s^tsjip  an  alleged  right  to  be  sub- 
stituted to  the  rights  of  a  judgment  creditor, 
and  prays  that  he  may  be  admitted  as  a  de- 
fendant, and  his  petition  taken  as  an  answer 
to  plaintiff's  bill.  This  O'Brien  had  a  right 
to  do,  setting  up  matter  upon  which  he  relies 
for  relief— that  Is,  that  he  had  paid  the  judg- 
ment of  Brady  and  Swindler  against  George, 
and  was  entitled  to  subrogation  thereby— 
and  making  parties  of  those  who  had  rights 
to  contest  the  fact  of  such  payment  and  sub- 
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rogation,  alfhougb  no  aUegatloii  was  con- 
tained in  the  bill  against  the  said  O'Brien. 
The  petition  Is  defective.  In  that  It  (alls  to 
make  proper  parties  and  ask  process  against 
them.  Before  he  could'  have  relief  to  the 
prejudice  of  other  codefendants,  he  should 
give  Ihem  notice  of  what  be  demands  against 
them,  and  without  this  he  could  have  no 
relief  against  them.  From  the  allegations 
of  the  petition.  It  appears  that  the  suit  of 
McClaskey  and  Crlm  against  O'Brien  et  al. 
was  only  for  the  purpose  of  enforcing  the 
liens  against  the  real  estate  of  O'Brien,  and 
in  no  way  affected  the  24%  acres  of  land  or 
other  realty  of  George,  who  was  evidently 
made  a  party  defendant  to  the  suit  simply 
because  he  was  a  cojudgment  debtor  with 
O'Brien;  the  said  24^  acres  of  land  being 
In  no  way  Involved  in  said  suit  Douglass 
could  not  be  a  pendente  lite  purchaser  there- 
of, said  tract  of  land  not  being  proceeded 
against  for  the  enforcement  of  the  Hen 
against  it  The  judgments  affecting  it  would 
be  subject  to  the  statute  of  limitations.  It 
does  not  appear  from  the  allegations  of  the 
petition  or  otherwise  that  the  Judgment  was 
k€pt  alive,  as  provided  by  statute,  by  the  su- 
ing out  of  execution  thereon;  nor  does  It  ap- 
pear that  execution  had  ever  Issued  on  said 
Judgment  of  Bradley  and  Swindler  against 
Ramuel  George.  In  Werdenbaugh  v.  Reld, 
20  W.  Va.  588.  it  Is  held:  "The  lien  of  Judg- 
ment upon  which  no  execution  has  ever  is- 
sued will  not  be  enforced  In  a  court  of  equity 
In  a  suit  brought  after  the  lapse  of  ten  years 
from  the  date  of  the  judgment"  "The,  de- 
fenses of  the  statute  of  limitations  and  laches 
and  stale  demands  may  be  made  by  demur- 
rer." Thompson  ▼.  Whltaker  Iron  C!o.,  41 
W.  Va.  574,  23  S.  B.  795.  Appellant  Brohard, 
as  cestui  que  trust,  had  the  right  to  make  the 
defense.  "The  plea  of  the  statute  of  limita- 
tions is  generally  personal  to  the  party,  and 
not  available  to  strangers;  but  privies  in  es- 
tate, as  heirs,  devisees,  vendors,  or  mort- 
gagees of  the  property,  may  use  It  to  defend 
their  property."  McClaugherty  ▼.  Oroft,  43 
W.  Va.  270,  27  S.  E.  246  (Syl.,  pt  6).  Sec- 
tion 6,  C.  86,  Code  1899,  provides:  "Any  heir 
or  devisee  who  shall  sell  and  convey  any 
real  estate  which  by  this  chapter  is  made  as- 
sets, shall  be  liable  to  those  entitled  to  be 
paid  out  of  the  said  assets  for  the  value 
thereof  with  Interest;  in  such  cases  the  es- 
tate conveyed  shall  not  be  liable,  If  at  the 
time  of  the  conveyance  the  purchaser  shall 
have  no  notice  of  the  fraudulent  intent  on 
the  part  of  the  grantor,  and  no  suit  shall 
have  been  commenced  for  the  administra- 
tion of  the  said  assets,  nor  any  report  have 
been  filed,  as  aforesaid,  of  the  debts  and  de- 
mands of  those  entitled."  It  does  not  ap- 
pear from  the  petition  or  otherwise  that  any 
suit  had  ever  been  commenced  for  the  ad- 
ministration of  said  estate,  nor  is  It  alleged 
or  shown  that  there  was  any  fraud  or  fraud- 
ulent intention  on  the  part  of  Mrs.  Cooper, 
the  heir  of  Samuel  George,  In  couveyiog  the 


said  24%  acres  of  land  to  Douglass,  or  tbat 
Douglass  had  any  notice  of  any  fraud.  Bas- 
ley  V.  Barksdale,  75  Va.  274, 

It  does  not  appear  tbat  the  judgment  was 
docketed  In  pursuance  of  the  statute,  which 
provides,  among  other  things,  that  the  record 
shall  show  the  date  of  docketing  said  Judg- 
ment. There  was  simply  an  abstract  of  such 
Judgment  from  the  record,  but  nothing  to 
show  that  It  was  ever  docketed  in  the  Judg- 
ment lien  docket;  and.  If  ^t  was  actually  en- 
tered In  the  Judgment  lien  docket,  of  which 
there  Is  'no  evidence,  the  date  of  docketing 
does  not  appear,  which  Is  one  of  the  essen- 
tials to  the  docketing.  However,  as  the 
Judgment  was  permitted  to  die  for  want  of 
Issuing  execution  thereon,  the  docketing  the 
same  was  immaterial,  as  that  conld  have 
nothing  to  do  with  keeping  it  alive. 

The  exception  to  the  commissioner's  report 
taken  by  Daniel  O'Brien  because  the  com- 
missioner failed  to  report  said  Judgment  In 
his  favor  should  have  been  overruled  by  the 
court.  The  final  Judgment  of  the  court, 
while  It  does  not  mention  the  exception  tak- 
en by  O'Brien,  in  effect  sustains  the  excep- 
tion. It  appears  from  the  showing  tnade  by 
O'Brien  that  he  Is  not  entitled  to  any  relief 
to  the  prejudice  of  other  parties,  and  the  pe- 
tition, though  so  defective,  can  be  made  the 
subject  of  decree  against  him,  and  disallow- 
ing his  Judgment  and  dismission  of  the  peti- 
tion because  of  such  defect  would  not  preju- 
dice him. 

For  the  reasons  here  given,  the  decree  of 
the  clrcnlt  court  must  be  reversed  only  In  so 
fiir  as  It  requires  Brohard  to  pay  said  sum 
of  money  to  O'Brien,  and  the  petition  dis- 
missed. 


va  yf.  Tk  6t7) 
NORFOLK  ft  ■W.  B.  CO.  ▼.  McGARRT  et  al. 

(Supreme  Court  of  Appeals  of  'West  Virginia. 

March  28,  1903.) 

SPECIFIC   PERFORMANCE— CONTRACT— EN- 
FORCEMENT— EVIDENCE. 

1.  Plaintiff,  in  its  bill,  alleges  an  agreement, 
aud  demands  specific  performance.  Defendant 
sets  up  in  his  answer  a  reservation  In  the  con- 
tract, and  proves  that  the  contract  alleged,  to- 
gether with  the  reBcrvation,  is  the  originHl  and 
true  agreement  made  by  the  parties.  HM,  the 
court  will  compel  specific  performance  of  the 
contr.tct  as  thus  established  by  defendant. 

2.  Plaintiff's  predecessor,  the  S.  V.  R.  R.  Co., 
made  a  verbal  coutract  with  .7.  B.  McG.  for 
a  right  of  way  for  its  railroad  through  the  land 
of  the  latter.  J.  B.  McG.  died  intestate,  with- 
out executing  a  deed  for  the  right  of  way. 
His  land,  by  descent  and  purchase,  was  ac- 
quired by  J.  W.  McG.  Plaintiff  afterwards 
filed  its  bill  against  J.  W.  McG.  and  others, 
the  then  owners  of  the  land,  alleging  the  con- 
tract of  its  predecessor  for  the  j'ight  of  way. 
Its  full  compliance  with  all  of  the  terms  there- 
of, its  ownership  of  the  right  of  way,  aud  de- 
manded the  specific  performance  of  said  con- 
tract, and  a  deed  for  said  right  of  way,  with- 
out reservation.  Defendant  set  up  In  his  an- 
swer that  J.  B.  McG.  had  executed  and  de- 
livered to  the  plaintiff's  predecessor  company  a 
deed  for  the  right  of  way,  but  with  a  reserva- 
tion therein  of  an  undergrade  crossing  across 
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said  r!gbt  of  wajr.  Defendant  failed  to  estab- 
lish the  execution  and  delireir  of  said  deed  aa 
claimed  by  him,  bot  the  facta  and  drcumstan- 
ces  of  the  case  satisfactorily  prore  the  eaid 
reservation  to  be  a  part  of  the  origiaal  and 
trae  agreement  between  the  parties  for  the 
riirht  of  way.  Held,  the  contract  alleged  in  the 
bill,  subject  to  the  reservatiou  as  established 
by  the  proof,  will  be  specifically  enforced. 
(Syllabos  by  the  Court.) 

Appeal  from  Circuit  Court,  Jefferson  Comi- 
ty;  £.  Boyd  Faulkner,  Judge. 

Bill  by  the  Norfolk  &  Wostern  Railroad 
Conipany  against  James  W.  McOarry  and 
others.  Decree  for  plaintiff,  and  defendants 
appeal.    Reversed. 

Cleon  Moore,  Marshal  McCormick,  and  Jos. 
L  Doran,  for  appellants.  Forrest  W.  Brown, 
fw  appellee. 

MILLER,  J.  By  tbe  record  In  this  canse 
It  appears  that  the  appellee,  the  Norfolk  & 
Western  Railroad  Company,  is  the  immediate 
successor  of  tbe  Shenandoah  Valley  Railroad 
Company,  to  whose  rights  of  property  and 
franchises  appellee,  by  parchase  in  the  year 
1890,  succeeded;  that  the  Baltimore  &  Ohio 
Railroad  rtms  east  and  west,  and  tbe  said 
Norfolk  &  Western  Railroad  crosses  It  at 
Shenandoah  Junction,  in  Jefferson  countr, 
running  north  and  south;  tbat  in  tbe  year 
1878  one  James  B.  McOarry.  the  unda  of 
appellant  James  W.  McGarry,  o'wned  In  fe** 
about  103  acres  of  tbe  Neiil  farm,  lying  im- 
mediately south  of  the  line  of  the  Baltimore 
A  Ohk>  Railroad,  and  on  both  sides  of  the 
line  of  tbe  Norfolk  &  Western  Railroad;  that 
In  tbe  year  1878  the  Shenandoah  Valley  Rail- 
road Company  purchased  of  said  James  B. 
McGarry,  In  fee  simple,  by  verbal  contract, 
a  parcel  of  said  Neill  land  for  a  right  of  way, 
commencing  at  tbe  south  side  of  the  Balti- 
more ft  Ohio  Railroad  and  extending  south- 
ward 1,988  feet  in  length  and  66  feet  In 
width,  being  83  feet  on  each  side  of  tbe 
center  line  of  tbe  said  right  of  way;  that  the 
^sald  purchaser  took  possession  of  the  said 
strip  or  rlgbt  of  way,  and  built  its  railroad 
thereon;  that  it  and  its  said  successor  have 
operated  said  railroad  on  and  over  said  right 
of  way  continuously  since  1889;  that  tbe 
purchase  money  ($600)  for  said  right  of  way 
had  ail  been  paid  to  said  James- B.  McOarry; 
that  be  died  intestate  in  1889;  and  that  the 
appellant  James  W.  McOarry  has  since  be- 
come tbe  owner  in  fee,  by  descent  and  pur- 
chase, of  said  Neill  land,  subject  to  tbe  own- 
ership and  rights  of  appellee  therein.  It 
further  appears  tbat  tbe  said  Shenandoah 
Railroad  Company,  in  order  to  effect  Its  cross- 
ing over  tbe  Baltimore  A  Ohio  Railroad 
track,  built  trestling  with  bents  high  enough 
and  of  sufHcient  width,  next  to  the  south 
side  of  the  Baltimore  &  Ohio  Railroad,  to 
make  a  wagonway  undergrade  crossing  over 
said  rlgbt  of  way  and  between  the  said  bents; 
tbat  (me  of  those  spaces  adjoining  the  side 
of  tbe  Baltimore  &  Ohio  Railroad  was  used 
by  said  James  B.  McOarry  and  others  for  a 


long  time  as  a  wagonway  undergrade  cross- 
ing from  one  part  of  his  said  land  to  tbe 
other;  and  that  afterwards  tbe  appellee  filled 
in  this  undergrade  crossing,  and  obstructed 
appellant  in  bis  use  of  the  same.  Thereupon 
said  James  W.  McOarry  brougbt  an  action 
of  trespass  against  said  Norfolk  &  Western 
Railroad  Company,  claiming  tbe  private  right 
of  way  of  such  undergrade  crossing,  and  de- 
manding $10,000  damages  for  the  filling  and 
obstruction  of  the  same.  Tbe  said  Norfolk 
&  Western  Railroad  Company  then  filed  its 
bin  In  tbe  circuit  court  of  Jefferson  county 
against  said  James  W.  McOarry  and  others, 
alleging  tbe  full  compliance  by  It  and  Its 
predecessor  with  tbe  terms  of  said  contract 
for  the  purchase  of  said  rlgbt  of  way;  that 
its  predecessor  purchased  the  said  land  of 
said  James  B.  McGarry  in  fee  simple,  with- 
out condition  or  reservation  of  any  descrip- 
tion; and  praying  that  said  suit  at  law  might 
be  enjoined,  and  tbat  said  James  W.  Mc- 
Garry and  others,  tbe  then  owners  of  said 
land,  might  be  required  to  specifically  per- 
form said  contract  of  sale  of  said  land  by 
conveying  the  legal  title  thereto  to  plaintifl. 
The  Injunction  was  granted  to  tbe  said  suit 
at  law.  Salt*  James  W.  McOarry  and  other 
defendants  answered  tbe  bill.  Certain  depo- 
sitions were  taken  and  filed  In  the  cause, 
and  sundry  proceedings  were  had  therein, 
and  on  tbe  12tb  day  of  March,  1895,  the  said 
circtilt  court  entered  Its  decree  refusing  spe- 
cific performance  as  prayed  for,  and  dissolv- 
ing said  Injunction.  From  this  decree  the 
plaintiff  appealed,  and  this  court  reversed 
said  decree,  and  remanded  the  cause  to  said 
circuit  court.    42  W.  Va.  402,  26  8.  K.  297. 

In  order  to  bave  a  correct  understanding 
of  the  cause  as  now  presented,  it  is  deemed 
proper  to  refer  at  some  length  to  tbe  reasons 
of  the  court,  as  stated  by  Judge  Holt,  for  its 
reversal  of  said  decree.  The  court,  says: 
"James  W.  McOarry  appeared  and  answered, 
admitting  tbat  tbe  sale  had  been  made  for 
tbe  sum  of  six  hundred  dollars,  reduced  to 
that  amount  in  consideration  of  tbe  reserving 
by  the  grantor  and  the  making  by  the  grantee 
of  said  undergrade  right  of  way  across  tbe 
track;  that  the  six  hundred  dollars  had  been 
paid,  and  the  crossing,  under  a  certain  bent 
of  the  trestle  had  been  made,  and  that  the 
ancestor,  James  B.  McGarry,  deceased,  bad 
executed  and  delivered  to  the  Shenandoah 
Valley  Railway  Company  a  deed  for  the 
said  strip  of  land,  excepting  from  said  con- 
veyance and  expressly  reserving  therein  tbe 
right  of  way  mentioned  above  forever.  And 
the  defendant  alleged  tbat  James  B.  Mc- 
Garry bad  specifically  performed  bis  con- 
tract of  sale,  and  that  neither  be  nor  bis 
heirs  at  law  set  up  any  dalm  to  or  in  any 
way  disputed  tbe  right  of  the  railroad  com- 
pany to  said  tract  of  land  now  occupied  by 
them,  save  only  tbe  right  of  way  expressly 
reserved  in  the  deed.  And  by  way  of  cross- 
bill defendant  alleged  tbat  Col.  U.  L.  Boyce, 
a  resident  of  Clarke  county,  Virginia,  was 
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tben,  and  stin  1b,  Wee  president  of  the 
Shenandoab  Railway  Company,  and  la  also  a 
director  In  the  Norfolk  &  Western  Railroad 
Company,  and,  acting  for  the  Shenandoah 
Valley  Company,  made  the  contract  of  pur- 
chase of  the  strip  of  land  In  question;  that  be 
was  fully  authorized  to  complete  the  trans- 
action, and  on  behalf  of  bis  company,  the 
Shenandoah  Valley  Railway  Company,  ac- 
cepted said  deed;  and  adds:  'Inasmuch  as 
the  said  U.  L.  Boyce  received  said  deed  for 
and  on  behalf  of  the  said  Shenandoah  Valley 
Railway  Company,  and  Inasmuch  as  tbe 
said  n.  L.  Boyce  Is  an  officer  In  and  one  of 
tbe  company  deslgrnated  by  the  corporate 
name  of  tbe  Norfolk  &  Western  Railroad 
Company,  tbe  plaintiff  In  this  snit,  and  there- 
fore in  antagonistic  relations  to  respondent 
so  far  88  this  record  Is  concerned,  respondent 
asks  this  court  to  require  tbe  plaintiff  to 
produce  this  deed  thus  traced  into  tbe  posses- 
sion of  one  of  its  officers,  or  to  require  said 
officer  to  account  for  It,'  with  the  added 
prayer  that  tbe  injunction  be  dissolved,  and 
the  bill  dismissed.  A  general  replication  was 
entered,  and  many  depositions  were  taken. 
On  tbe  28tb  day  of  November,  1894,  the 
plaintiff  tendered  its  special  replication  to 
defendant's  answer  by  way  of  cross-bill,  and 
asked  leave  to  file  the  same,  but  the  court 
decltaied  to  permit  tbe  said  replication  to  be 
filed."  The  court  on  page  398,  42  W.  Va., 
page  298,  26  S.  B.,  further  says:  "This  de- 
cree, as  far  as  It  goes,  seems  to  be  right, 
because,  there  being  only  a  general  replica- 
tion to  the  answer,  and  no  special  reply  In 
trrltlng  to  tbe  allegation  that  defendant  bad 
<$s;ecuted  a  deed  reserving  tbe  right  of  way, 
eonstltnting  a  dalm  for  the  affirmative  relief 
prayed  for,  viz.,  the  productton  of  tbe  deed, 
such  allegation  the  statute  imperatively  re- 
quired should  be  taken  as  true,  and  no  proof 
thereof  conld  be  required.  This  showed  that 
the  contract  mentioned  in  tbe  bill  bad  already 
been  specifically  performed  with  such  reser- 
vation, and  therefore  the  bill  was  properly 
dismissed.  But  tbe  error,  if  any,  was  in  re- 
fusing to  permit  tbe  plaintiff  to  file  such  spe- 
cial reply  tendered  by  him.  •  »  •  Section  35 
of  chapter  125  of  the  Code  of  1889  gives  the 
defendant  the  right  to  allege  in  bis  answer 
any  new  matter  constituting  a  claim  for  af- 
firmative relief  In  the  same  manner  and  with 
like  effect  as  if  tbe  same  bad  been  alleged  In 
a  cross-bill;  and  in  such  case.  If  tbe  plain- 
tiff or  defendant  against  whom  such  relief 
Is  claimed  desire  to  controvert  tbe  relief 
prayed  for  in  tbe  answer,  he  shall  file  a 
special  reply  In  writing,  denying  sncb  alle- 
gations of  tbe  answer  as  be  does  not  admit 
to  be  true,  and  stating  any  facts  constituting 
a  defense.  See  Goff  v.  Price,  42  W.  Va.  384, 
26  S.  E.  287.  This  part  of  this  answer  was 
for  discovery  and  production  of  the  deed  In 
aid  of  defendant's  defense,  and  for  Its  preser- 
vation as  a  muniment  of  title  to  tbe  right  of 
way.  It  alleged  tbe  existence  of  tbe  deed, 
and  that  It  was  In  tbe  iwssesslon  of  desig- 


nated officer  of  the  plaintiff  corporation,  and 
prayed  that  tbe  plaintiff  might  be  compelled 
to  produce  It  or  account  for  It  See  Yates  v. 
Stuarf  s  Adm'r,  39  W.  Va.  124,  19  S.  E.  423. 
And  tbe  question  In  dispute,  affirmed  on  tbe 
one  side  and  denied  on  the  other,  was,  bad 
such  a  deed,  or  any  deed,  been  executed. 
The  special  reply  In  writing  denied  that  John 
B.  McGarry  had  executed  and  delivered  to 
the  Shenandoah  Valley  Railway  Company, 
or  to  any  one  for  It  a  deed  for  the  said  land, 
and  called' for  full  proof  of  said  allegation. 

•  •  •"  In  speaking  of  the  evidence  in  the 
cause,  the  court  on  page  400,  42  W.  Va.,  page 
299,  26  S.  E.,  says:  "Tbe  deed  is  not  proved, 
and,  not  being  proved,  never  did,  and  does 
not  now,  exist.  Tbe  sale  Is  a  verbal  one,  but 
different  from  what  tbe  plaintiff  claims. 
There  was  a  condition  or  reservation  of  the 
right  of  way,  with  that  important  qnalifica- 
tlon,  made  out  by  testimony  of  what  was 
said  Just  about  tbe  time  of  tbe  sale.  Flaln- 
tlfTs  case  1b  made  out  for  defendant  admits 
that  the  purchase  money  was  paid  and  pos- 
session taken  by  tbe  plalntUTs  vendor.  Tbe 
theory  Is  that  be  (defendant)  has  snccessfnlly 
met  the  case  made  In  the  bill  by  refusing  to 
examine  Col.  Boyce,  the  one  to  whom  be 
says  It  was  delivered,  and  by  refusing  to 
let  plaintiff  answer  that  it  has  no  such  deed. 

•  *  •"  Then  tbe  court  referring  to  the 
decree  appealed  from,  says:  "Is  It  right  to 
decree  for  the  defendant  on  the  theory  that 
there  is  no  such  deed,  when  he  stops  short  in 
bis  testimony  at  that  point  and  refuses  to 
examine  Col.  Boyce?  What  becomes  of  tbe 
legal,  as  well  as  tbe  natural,  presumption  as 
against  the  defendant  that  tbe  deed  burned 
was  the  deed  in  question,  but  that  it  con- 
tained no  such  reservation?  If  such  deed 
could  have  been  proved,  and  its  contents, 
then  plaintiff,  by  proper  amendment  of  Its 
bill,  by  paying  the  costs,  eta,  could  have 
obtained  the  execution  of  a  new  deed.  In 
substitution  of  tbe  one  destroyed,  as  a 
memorial  and  muniment  of  its  title  to  this 
Important  strip  of  land.  Defendant  saw  fl£ 
to  put  a  formal  cross-bill  In  Its  answer,  ex- 
pressly praying  relief  therein.  He  permitted 
it  to  remain,  and  still  refused  to  permit  tbe 
plaintiff  to  file  a  special  written  reply  there- 
to; and  yet,  when  It  comes  to  a  final  bear- 
ing, takes  a  decree  that  has  no  Justification 
except  the  application  of  the  impemtlve 
statute  that  on  the  pleadings  thus  put  Into 
that  condition  no  proof  of  tbe  existence  and 
contents  of  tbe  deed  with  its  reservation 
should  be  required,  but  the  same  shall  be 
taken  as  true  as  alleged  In  the  cross-bill,  not- 
withstanding tbe  general  replication,  which 
was  not  at  all  Inconsistent  with  tbe  special 
reply,  and,  of  course,  could  not  have  the  same 
effect  Our  conclusion  Is  .that  such  new  mat- 
ter constituted  a  claim  for  affirmative  relief 
in  this  suit,  because  the  production  of  the 
deed  is  relief  necessary  in  aid  of  defendant's 
defense  to  tbe  original  bill.  It  is  his  only 
muniment  of  title  to  his  private  right  of 
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way.  Tbere  waa  no  other  plain  and  ade- 
qiiate  remedy  for  doing  complete  Justice  and 
settling  all  these  matters  of  litigation  raised 
by  the  pleadings  between  the  parties.  If  the 
plalntlfl  had  failed  or  refused  to  file  a  special 
reply  In  writing  to  such  part  of  the  answer 
thus  made  a  cross-bill,  the  statnte  impemtlTe- 
ly  required  the  allegations  to  be  taken  as 
true,  and  that  no  proof  thereof  should  be 
required.  But  plailntifF  tendered  and  offered 
to  file  such  special  reply,  and  the  court  re- 
fused to  permit  It  to  be  filed." 

In  that  state  of  the  pleadings  the  drcnlt 
court  was  Imperatively  required  to  take  the 
allegations  of  the  answer  to  be  true  as  to  the 
execution  and  delivery  of  the  deed;  notwith- 
standing. In  the  language  of  the  opinion, 
"the  deed  Is  not  proved,  and,  not  being  prov* 
ed,  never  did,  and  does  not  now,  exist" 
This  court,  passing  upon  the  case  as  then 
presented,  held  that  the  drcnlt  court  erred 
in  refusing  to  permit  said  special  reply  in 
writing  to  be  filed,  and  that,  therefore,  the 
decree  dissolving  the  injunction,  in  the  al>- 
sence  of  the  said  special  reply,  should  be 
reversed,  and  the  cause  remanded.  If  the 
decree  had  been  affirmed,  Hs  legal  effect 
would  have  been  and  would  be  to  establish 
the  fact,  by  taUng  as  true  the  allegations  of 
said  answer,  of  the  execution  and  delivery 
of  the  deed  by  James  B.  McOarry  to  the  rail- 
road company  with  the  reservation  therein  of 
the  wagonway  undergrade  crossing  over  the 
said  right  of  way,  conveyed  by  said  deed, 
without  proof  of  such  execution  and  delivery 
of  said  deed,  and  without  giving  the  railroad 
company  an  opportunity  to  controvert  that 
allegation  In  the  only  legal  mode  prescribed 
by  law.  In  that  status  of  the  case  parol  evi- 
dence Gonld  not  have  been  received  to  show 
the  character  of  the  contract  of  sale. 

On  the  2Sth  day  of  May,  1897,  the  plain- 
tiff, by  leave  of  the  court,  filed  its  special  re- 
ply In  writing  theretofore  tendered  to  the 
answers  of  the  defendants  in  the  nature  of  a 
cross-bill;  and  on 'the  11th  day  of  December, 
18S9,  the  defendant  James  W.  McGarry  filed 
an  amendment  to  his  said  answer  and  cross- 
bill, making  U.  I*  Boyce,  who  had  been  vice 
president  of  the  Shenandoah  Valley  Railway 
Company,  and,  as  claimed,  was  then  a  di- 
rector In  the  plaintiff  company,  a  party  de- 
fendant and  ivopounded  to  him  therein  this 
interrogatory,  "Was  there  not  a  deed  exe- 
cnted  and  delivered  from  James  B.  McOarry 
to  the  Shenandoah  Valley  Railroad  Com- 
panyr*  On  Pebruary  18,  1901,  said  Boyce 
filed  his  answer  to  said  amended  cross-bill 
and  Interrogatory,  to  which  answer  the  said 
James  W.  McOarry  excepted  because  said 
Boyce  failed  to  answer  the  said  Interrogatory 
propounded  in  the  bill  of  discovery  filed, 
and  because  said  answer  contained  matter  as 
to  a  crossing  not  asked  for  In  the  crossbill; 
wberenpon  the  court  overruled  the  first,  but 
BOStalned  the  second,  exception.  The  part 
of  said  answer  to  which  an  exception  was 
overruled  is,  In  substance,  as  follows:    "This 


defendant  was  vice  president  oJF  the  Shenan- 
doah Valley  Railroad  Company  when  the 
said  company  acquired  its  right  of  way 
through  the  land  of  James  B.  McGarry,  sit- 
uated near  Shenandoah  Junction,  in  the  coun- 
ty of  Jefferson,  West  Virginia,  but  the  said 
Shenandoah  Valley  Railroad  Company  and 
all  of  its  rights  and  privileges  and  franchises 
were  sol?  at  public  sale  to  the  Norfolk  & 
Western  Railroad  Company  In  September, 
1890,  and  since  that  time  this  defendant  has 
bad  no  connection  with  the  said  Shenandoah 
Valley  Railroad  Oomiuny.  He  was  at  one 
time  a  director  In  the  Norfolk  &  Western 
Railroad  Company,  but  has  not  been  such 
director  since  the  year  1894.  And  now  pro- 
ceeding to  answer  the  said  amended  answer 
and  cross-bill  and  the  interrogatories  therein 
propounded,  this  defendant  says  that  he  does 
not  recollect  the  minutes  of  the  proceedings 
of  the  said  Shenandoah  Valley  Railroad  Com- 
pany, but  he  does  recollect,  and  now  says, 
that  the  said  company  acquired  a  right  of 
way  for  the  building  of  its  road  through  the 
lands  of  the  said  James  B.  McOarry,  and 
paid  him  for  the  said  right  of  way  from  the 
proceeds  of  the  sale  of  bonds  put  up  by  said 
company  in  the  bands  of  W.  H.  Travers  and 
Cleon  Moore.  He  does  not  recollect  whether 
a  deed  was  made  for  the  said  ri^t  of  way 
or  not,  nor  does  he  recollect  whether  said 
deed  was  executed  and  delivered  to  this  de- 
fendant by  James  B.  McOarry,  but  he  has 
been  under  the  impression  that  such  deed 
was  executed;  but  this  Impression  Is  because 
of  the  fact  that  this  defendant  was  not  in 
the  habit  of  paying  out  money  without  tak- 
ing proper  vouchers,  or  paying  for  property 
without  taking  deeds;  and  therefore  he  says 
that,  if  such  a  deed  was  ever  taken  by  him. 
It  was  delivered  to  the  secretary  of  the  Shen- 
andoah Valley  Railroad  Company,  who  was 
the  custodian  of  the  papers  of  said  company, 
or  It  may  have  been  delivered  to  the  finance 
committee  of  said  company,  which  was  like- 
wise custodian  of  some  of  Its  luipers.  This 
defendant  does  not  know  what  has  become 
of  said  deed,  if  it  was  ever  made,  nor  can  he 
say  whether  it  was  a  deed  or  a  contract 
showing  that  a  deed  would  be  made,  if  any 
such  deed  or  contract  was  ever  made."  The 
appellant  also  took  and  filed  in  the  cause  his 
own  and  the  deposition  of  J.  F.  Lancaster, 
which  depositions  prove  admissions  by  Boyce, 
as  vice  presld^it  of  the  Shenandoah  Valley 
Railroad  Comx>any,  after  he  had  ceased  to 
be  such  officer,  that  the  ,deed  hereinbefore 
mentioned  had  been  executed  by  James  B. 
McGarry,  and  delivered  to  him,  and  that  It 
contained  the  reservation  of  the  said  under- 
grade crossing.  These  depositions  were  ex- 
cepted to  by  tbe  railroad  company,  which 
exceptions,  on  the  final  hearing  of  the  cause, 
were,  by  the  court,  sustained,  so  far  as  the 
questions  therein  call  for  and  the  answers 
thereto  give  alleged  declarations  of  Boyce  as 
to  that  matter.  This  was  not  error,  because 
the  evidence  of  Boyce  could  have  been  taken 
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and  read,  If  OtateriaL  These  were  tbe  only 
additions  to  the  record  after  tbe  reversal  of 
the  decree.  Aa  then  made  up,  the  cause  waa 
again  submitted  to  the  court  for  final  deter- 
mination on  the  27tb  day  of  May,  1902. 
Thereupon  a  decree  was  made  and  entered 
finding,  among  other  things,  "that  the  evi- 
dence la  not  sufficient  to  establish  the  claim 
of  the  defendants;  that  a  deed  was'made  by 
James  B.  McGarry  to  the  Shenandoah  Valley 
Railroad  Company  to  the  right  of  way  men- 
tioned in  the  bill,  and  therefore  the  evidence 
Is  not  sufficient  to  establish  the  further  claim 
that  there  was  a  reservation  in  said  alleged 
deed  of  an  underhead  crossing  over  the  right 
of  way  of  said  Shenandoah  Valley  Kallroad 
Company;  and  that  the  evidence  established 
the  purchase  by  tbe  Shenandoah  Valley  Rail- 
road Company  of  a  right  of  way  through  tbe 
land  of  James  B.  McGarry,  now  owned  by 
James  W.  McGarry,  for  a  length  of  1,988 
feet  and  a  width  of  66  feet— 33  feet  from  the 
center  of  the  line  on  either  side  of  said  right 
of  way;  and  that  the  said  railroad  company 
paid  the  agreed  price  for  said  rigbt  of  way, 
took  and  has  held  continued  iMssessIon  there- 
of, and  has  otherwise  executed  the  contract 
on  its  part  For  these  reasons  the  Shenan- 
doah Valley  Railroad  Company  was  entitled 
to  a  deed  of  conveyance  for  said  right  of  way 
without  any  reservation."  From  this  decree 
said  James  W.  McGarry  was  allowed  an  ap- 
peal, and  assigns  various  errors,  all  of  which 
win  be  considered  together. 

Appellee  contends  that  every  question  now 
raised  by  appellant  upon  this  appeal  has  been 
fully  adjudicated  by  this  court  on  tbe  former 
appeal;  that,  therefore,  there  Is  nothing  to 
be  determined  upon  this  appeal;  and  that 
this  appeal  is,  in  effect,  a  rehearing  of  the 
decree  of  this  court  pronounced  on  the  2l8t 
day  of  November,  1896.  This  pn^osltlcm  Is 
untenable.  Parts  of  the  opinion  of  Judge 
Holt  are  Incorporated  herein  to  show  his  rea- 
sons for  reversing  the  former  decree,  which 
the  court  did,  without  any  saving  or  reserva- 
tion, because  the  pleadings  In  the  cause  as 
then  made  up  were  Insufficient,  the  circuit 
court  having  refused  to  permit  the  plaintiff 
to  file  a  special  reply  in  writing  to  the  an- 
swers and  cross-bill  of  defendants.  But  ap- 
pellants insist  that  upon  the  former  bearing 
said  special  reply  was  in  the  record,  and 
cite  as  evidence  of  that  fact,  the  recital  In 
tbe  decree  entered  on  the  28th  day  of  Feb- 
ruary, 1894:  "This  cause  came  on  to  b« 
beard  on  this  28th  day  of  February,  1894, 
upon  process  duly  'served  on  all  of  the  de- 
fendants, upon  the  bill  and  exhibits  there- 
with filed,  upon  the  demurrer  to  the  bill  and 
Joinder  therein,  upon  tbe  separate  answer  of 
James  W.  McGarry  and  the  exhibits  there- 
with filed,  upon  tbe  Joint  and  several  an- 
swer of  Jacob  R.  McGarry,  John  D.  McGar- 
ry, Edmond  D.  McGarry,  Anna  B.  Shaeffer, 
Emma  Snyder,  Esther  Duke,  and  Nancy  Mc- 
Garry, and  general  replication  thereto,  and 
also  upon  special  replication  thereto,  deny- 


ing the  affirmattve  allegations  of  the  said 
answer  upon  which  relief  Is  sought"  No 
such  reply  In  wilting  prior  to  tbe  former 
appeal  appears  In  the  record.  As  will  be 
observed.  Judge  Holt,  In  his  opinion,  speaks 
of  the  absence  of  the  special  reply  from  the 
record.  On  the  28th  day  of  November,  1894, 
the  record  states  that  '^e  plaintiff  tender- 
ed Its  special  replication  to  the  defendants' 
answers,  and  asked  leave  to  file  the  same. 
On  consideration  whereof  tbe  court  declined 
to  permit  the  said  special  replication  to  be 
filed."  Tbe  only  special  reply  found  In  tbe 
record  la  sworn  to  and  subscribed  by  F.  J. 
Kimball,  president  of  plaintiff  company,  be- 
fore Charles  H.  Bennare,  notary  public,  on 
tbe  13th  day  of  November,  1894,  which  was, 
on  the  2Sth  day  of  November,  1884,  by  tbe 
plaintiff,  tendered  in  court,  as  aforesaid,  but 
permission  to  file  the  same  waa  refused  by 
the  court  Therefore  this  contention  of  tbe 
appellee  is  refuted  by  the  record. 

Tbe  conclusion  of  tbe  circuit  court  "that 
tbe  evidence  Is  not  sufficient  to  establish 
the  claim  of  tbe  defendants  that  a  deed  was 
made  by  James  B.  McCarry  to  tbe  Shenan- 
doah Valley  Railroad  Company  to  the  right 
of  way  mentioned  in  the  bill,  and  therefore 
that  said  evidence  Is  not  sufficient  to  estate 
llsb  the  further  claim  that  there  was  a  reser- 
vation In  said  alleged  deed  of  an  underhead 
crossing  over  the  right  of  way  of  said  Sben- 
andoah  Valley  Railroad  Company,"  Is  Justi- 
fied by  tbe  record.  Using  the  language  of 
Judge  Holt:  "The  sale  is  a  verbal  one,  but 
different  from  what  the  plaintiff  claims. 
That  there  was  a  condition  or  reservatlou 
of  the  right  of  way  for  the  undergrade  cross- 
ing, with  that  Important  qualification  made 
out  by  tbe  testimony  of  what  was  said  Just 
about  the  time  of  the  sale.  Is  fully  proved. 
PlalntitTs  case  Is  made  out,  for  defendant 
admits  that  the  purdiase  money  was  paid, 
and  the  possession  taken  by  plalntlfTs  ven- 
dor." But  the  answer  of  defendant  James 
W.  McGarry  alleges  that  "the  said  James 
B.  McGarry  has  specifically  performed  his 
contract  of  sale  with  the  Shenandoah  Valley 
Railroad  Company,  and  that  neither  he  nor 
his  heirs  at  law  have  set  up  any  claim,  or  In 
any  way  disputed  the  right  of  the  railroad 
company  to  said  tract  of  land  now  occupied 
by  it,  save  only  tbe  right  of  way  reserved 
expressly  In  the  deed  from  the  said  McGar- 
ry to  said  railroad  company,  to  which  said 
railroad  company  has  never  had  title  or  pos- 
session, either  actual  or  constructive,  and 
which  has  been  used  and  enjoyed  by  said 
James  B.  McGarry  for  a  period  of  more  than 
ten  years  cbntinuously;  and  that  from  the 
time,  to  wit,  1878,  up  to  the  date  of  bis  death, 
in  1889,  the  said  James  B.  McGarry  was  in 
tbe  complete,  continuous,  notorious,  adverse, 
and  uninterrupted  possession  of  said  rigbt  of 
way;  and  since  his  death  bis  heirs  at  law, 
and  especially  the  respondents,  have  enjoyed 
the  same  In  the  same  manner,  until  disturbed 
in  said  enjoyment  by  tbe  Norfolk  &  Wtttem 
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Ballroad  Company  within  the  last  year."  It 
la  clearly  shown  by  tbe  evidence  that  Boyce, 
Tlce  president  of  the  Shenandoah  Valley 
Ballroad  Company  during  the  time  of  the 
conatmctlon  of  the  said  railroad  through  the 
land  in  controversy,  admitted  that  James  B. 
McQany  was  to  have  the  undergrade  cross- 
ing, and  that  the  matter  had  been  "fixed"; 
that  Boyce  said  to  McGarry  that  the  under- 
grade crossing  should  be  put  In  by  Cameron, 
the  contractor,  where  McOarry  wanted  It; 
that  afterwards  Cameron  and  McGarry  locat- 
ed the  crossing,  and  It  was  put  in  as  M.a- 
Garry  wanted  it;  that  no  condemnation  pro- 
ceedings against'  McGarry  to  condemn  said 
right  of  way  were  ever  instituted  by  the 
railroad  company,  but  that  the  compensation 
to  McGarry  for  the  right  of  way  was  ascer- 
tained and  fixed  by  two  arbitrator;,  chosen 
by  the  company  and  McGarry,  at  $800;  that 
afterwards  this  sum  was  reduced  to  $600 
In  consideration  that  the  company  would  put 
In  the  undergrade  crossing;  that  McGarry 
afterwards  received  only  $600  for  the  right 
of  way;  that  a  span  of  the  trestUng  near 
the  Baltimore  &  Ohio  Ballroad  was  built 
by  the  plaintiff  company  16  feet  wide  from 
bent  to  bent,  11  feet  high,  and  without  any 
braces  in  the  space  thus  left  open;  that  this 
simce  was  sufficiently  large  for  the  passage 
of  wagons  with  high  loads  thereon;  that 
there  were  no  other  spans  in  said  trestlework 
tbrouglt  which  wagons  could  pass;  that  all 
of  the  other  spans  were  so  braced  that  a 
passage  could  not  be  made  through  the  same; 
that  McGany,  his  tenants,  and  others  used 
and  enjoyed  this  undergrade  crossing  at  will, 
without  Interruption  or  interference  from  the 
railroad  company,  from  the  time  the  trestle- 
WKHTk  was  made  until  the  crossing  was  filled 
up  by  the  company;  that  streets  had  been 
laid  out  near  the  said  crossing;  that  building 
lota  bad  been  sold  and  conveyed  by  McGarry 
with  certain  reservations  in  the  deeds,  and 
bnildtngs  erected  thereon,  with  reference  to 
the  continued  use  and  enjoyment  by  the  oc- 
cupants of  said  lots  of  the  undergrade  cross- 
ing, without  which  they  could  not  and  cannot 
reach  the  county  road  or  the  railroad  depot 
at  that  point.  The  plaintifC  sets  up  in  its 
bill  a  contract  clear  and  definite  In  terms, 
all^^s  full  compliance  therewith  on  Its  part, 
and  demands  specific  execution  thereof.  The 
defendant  asserts  in  his  answer  a  reserva- 
tion in  said  contract  of  the  right  to  the  un- 
dergrade crossing,  and  also  that  James  B. 
McGarry  executed  and  delivered  to  the  rail- 
road company  a  deed  for  the  right  of  way, 
bnt  expressly  reserving  on  the  face  of  said 
deed  the  undergrade  crossing  forever.  The 
defendant  has  failed  to  establish  the  execu- 
tion and  delivery  of  the  deed  as  claimed  by 
him,  but  the  reservation  as  to  the  wagonway 
ondergrade  crossing  is  satisfactorily  proved 
by  the  facts  and  circumstances  of  the  case 
to  be  a  part  of  the  contract  for  the  sale  of 
said  land  made  by  James  B.  McGarry  with 
plaintUTs  predecessor  company.  The  reser- 
44  S.B.— 16 


▼ation,  aa  shown  by  the  testimony,  is  clear, 
definite,  and  unequivocal  in  all  of  its  terms. 
The  contract  alleged  by  plaintift,  thus  varied 
and  modified  by  the  said  reservation,  which 
is  a  part  thereof,  constitutes  the  original 
and  true  agreement  made  by  James  B.  Mc- 
Garry and  the  Shenandoah  Valley  Railroad 
Company,  and  must  be  specifically  performed 
by  the  parties  bound  thereby,  as  thus  ascer- 
tained and  established.  1  Fost,  Fed.  Frac. 
(2d  Ed.)  J  171;  2  Beach,  Mod.  Bq.  Jnr.  §  632; 
Story's  Eq.  Pi.  (10th  Ed.)  {  394;  Redfleld  v. 
Qleason,  61  Vt  220,  17  Atl.  1075,  15  Am.  St. 
Kep.  889;  Waterman  on  Spec.  Per.  of  Con.  $ 
291.  Therefore  the  plaintiff  Is  entitled  to 
have  the  contract  made  by  Its  predecessor 
company  with  James  B.  McGarry  for  the 
purchase  of  the  'said  land  specifically  per- 
formed by  James  W.  McGarry,  the  present 
owner  thereof,  subject  to  the  said  reserva- 
tion proved  and  found  to  be  a  part  of  said 
contract,  and  to  have  a  deed  from  said  James 
W.  McGarry  conveying  to  it  said  land  In  fee, 
but  reserving  upon  the  face  of  said  deed  to 
said  James  W.  McGany,  his  heirs  and  as- 
signs, forever,  the  said  private  right  of  way 
undergrade  crossing  over  and  across  the  said 
railroad's  right  of  way  at  the  point  where 
said  undergrade  crossing  has  been  used  and 
enjoyed  by  said  James  B.  McGarry  and  those 
who  claim  and  bold  under  him. 

For  the  reasons  stated,  the  drcnit  court 
erred  in  its  said  decree  pronounced  on  the 
27th  day  of  May,  1902.  The  decree  is  there^ 
fore  reversed,  and  the  cause  Is  remanded  to 
the  circuit  court  for  further  proceedings  to  be 
had  therein  in  accordance  with  this  opinion 
and  the  rules  and  principles  governing  courts 
of  equity. 

(63  w.  Va.  U2) 

MERTENS  V.  CASSINI  MOSAIC  &  TILE 

CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  18,  1903.) 

MECHANIC'S  lilBN— ACCOUNTS  PILHI>-SPBC- 
IPICATION  OP  BUILDINGS. 
1.  A  three-story  building  on  a  corner,  at  the 
intersection  of  an  avenue  and  street,  aad  an- 
other building,  two  stories  high,  built  at  a  dif- 
ferent time,  but  adjoining  the  first  mentioned, 
constitute  a  block  called  the  "Harvey  Build- 
ing," in  the  city  of  Huntington.  P.  contracted 
with  H.,  the  executor  of  the  deceased  owner  of 
the  property,  to  alter  and  repair  each  of  said 
buildings,  but  by  separate  agreements  in  writ- 
ing respectively  relating  to  each  of  said  houses, 
executed  on  different  dates,  and  for  different 
sums,  to  be  paid  to  the  contractor.  Said  con- 
tracts were  duly  recorded  before  any  labor 
was  performed  upon,  or  materials  furnishea 
for,  either  of  said  buildings.  The  defendantu 
performed  labor  upon,  and  furnished  materials 
under  contracts  with  P.  for,  the  alteration  and 
repair  of  said  buildings,  provided  for  la  said 
contracts  between  P.  and  H.  The  subcontract- 
ors assert  in  this  suit  their  demands  against  P. 
for  said  labor  and  materials,  as  liens  upon  said 
property;  but  their  accounts  filed  therefor  do 
not  specify  upon  which  of  said  buildings  or 
parts  of  said  Harvey  building  or  block  the  said 
labor  was  performed,  or  for  which  said  mate- 
rials were  furnished.    Held,  the  said  accounts 
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are  insufOcient,  and  cannot  be  enforced  as  Uena 
on  said  property. 
(Syllabus  by  tbe  Coprt.) 

Appeal  from  Circuit  Oourt,  Cabell  Connty; 
B.  S.  Doolittle,  Judge. 

BUI  by  W.  M.  Mertens  against  tbe  Cassinl 
Mosaic  &  Tile  Company  and  others.  Decree 
for  plaintiff,  and  certain  defendants  appeaL 
Reversed. 

T.  H.  Harvey,  Peyton  &  Perklnson,  R.  L. 
Blackwood,  and  Mr.  Fitcb,  for  appellants. 
SImms  &  Enslow  and  Nortbcott,  Perry  ft 
McComas,  for  appellees. 

MILLER,  J.  On  the  13th  day  of  April, 
1809,  W.  W.  Peyton  entered  into  and  signed 
and  sealed  an  agreement  with  H.  C.  Harvey, 
as  executor  of  R.  T.  Harvey,  deceased,  where- 
by he  covenanted  and  agreed  to  remodel  and 
repair  tbe  front  half  of  the  Harvey  Building, 
situated  on  tbe  northwest  corner  of  Third 
avenue  and  Tenth  street.  In  the  dty  of  Hunt- 
ington, Cabell  county,  W.  Va.,  as  provided 
for  and  in  accordance  with  certain  plans  and 
specifications  referred  to  and  made  part  of 
the  contract.  Peyton  further  agreed  to  do 
all  tbe  work  and  furnish  all  tbe  materials 
for  the  completion  of  said  work,  and  that 
the  same  should  be  done  and  performed  in 
first-class  style,  and  to  the  full  satisfaction 
of  Harvey,  or  such  architect  or  superintend- 
ent as  he  might  designate,  and  to  fully  com- 
plete the  work  on  or  before  the  30th  day  of 
June,  1899,  and,  failing  to  complete  said  work 
on  said  last-mentioned  date,  Peyton  agreed  to 
forfeit  unto  the  said  Harvey  the  sum  of  $10 
for  each  and  every  day  after  the  said  30th 
day  of  June,  1899,  until  said  work  should  be 
fully  completed.  There  are  other  provisions 
of  the  contract,  not  necessary  to  be  mention- 
ed, as  they  are  not  In  controversy  In  this  suit. 
Harvey,  who  also  signed  and  sealed  said  con- 
tract, agreed  and  covenants  to  pay  Peyton, 
as  full  compensation  for  the  performance  of 
the  contract  as  set  out,  $3,940,  to  be  paid  as 
the  work  might  progress;  that  is  to  say, 
from  time  to  time,  as  certain  estimates  might 
be  furnished,  80  per  cent  of  the  amount  of 
said  estimates,  and  tbe  balance  of  $3,940  to 
be  paid  when  said  building  should  be  fully 
completed.  Tbe  said  contract  was  acknowl- 
edged by  both  of  said  parties  thereto,  and 
was  on  the  15tb  day  of  April,  1899,  duly  ad- 
mitted to  record  and  recorded  in  the  oflSce  of 
the  clerk  of  the  county  court  of  Cabell  coun-' 
ty.  On  the  3d  day  of  May,  1899,  said  Peyton 
nnd  Harvey  made,  signed,  and  sealed  anoth- 
er agreement,  bearing  the  date  last  aforesaid, 
whereby,  and  in  consideration  of  $3,400  to  be 
paid  by  said  Harvey,  the  said  Peyton  agreed 
and  covenanted  to  remodel  and  repair  the 
north  half  of  the  said  Harvey  Building, 
fronting  on  Tenth  street,  between  Second  and 
Third  avenues.  In  accordance  with  certain 
plans  and  specifications,  which  were  made  a 
part  of  said  last-mentioned  contract.  The 
said  Peyton  agreed  to  fully  complete  the  first 


floor  of  the  last-mentioned  building,  or  part 
of  the  Harvey  Building  to  be  occupied  as  tha 
post  office,  on  or  before  July  1,  1899,  and  to 
fully  complete  the  balance  of  said  work  on 
or  before  the  20th  day  of  July,  1899;  and. 
falling  to  complete  said  work  as  above  set 
forth,  Peyton  further  agreed  to  forfeit  to 
Harvey  $10  for  each  and  every  day  said 
work  should  sot  be  completed  as  aforesaid. 
The  other  stipulations  contained  In  the  last 
are  substantially  as  those  in  the  first-men- 
tioned contract  The  latter  contract  was  also 
acknowledged  by  the  parties  thereto,  and 
duly  recorded  In  said  clerk's  office  on  the  3d 
day  of  May,  1899.  Said  Peyton  entered  upon 
the  work  agreed  to  be  done  by  him  under 
sold  contracts,  but  failed  to  complete  the 
same  within  the  time  specified  In  said  con- 
tracts; apd  on  tbe  18th  day  of  August  1899, 
he  abandoned  the  work  In  an  nnfinlshed  con- 
dition. During  the  time  he  was  doing  the 
work  on  the  said  building  or  buildings  under 
his  contracts  aforesaid,  various  persons  and 
firms,  as  it  Is  alleged,  performed  work  and 
labor  upon,  and  furnished  material  for  alter- 
ing and  remodeling,  said  buildings,  under 
contracts  with  him,  and  were  not  paid  for 
said  work,  labor,  or  materials. 

At  January  rules,  1900,  W.  M.  Mertena  fil- 
ed his  bill  In  equity  In  tbe  circuit  court  of 
Cabell  county  against  the  Cassinl  Mosaic  & 
Tile  Company,  Samuel  Beswick,  P.  Henson, 
A.  C.  Howell,  B.  F.  Lacock,  H.  O.  Harvey. 
executor  of  the  last  will  and  testament  of  B. 
T.  Harvey,  deceased,  H,  0.  Harvey,  Thomas 
H.  Harvey,  C.  H.  Harvey,  Fannie  L.  Harvey, 
Charlotte  E.  Harvey,  the  Union  Savings  Bank 
&  Trust  Company,  Corporation,  H.  O.  SImms, 
trustee,  and  W.  W.  Peyton.  In  the  bill  it  is 
alleged  that  in  the  early  part  of  the  year 
1809  defendant  H.  O.  Harvey,  executor  as 
aforesaid,  contracted  with  the  above-named 
defendant  W.  W.  Peyton  for  the  altering,  re- 
modeling, and  repairing  of  a  building  to  be 
used  as  a  business  house  on  the  lots  ownecl 
by  the  above-named  H.  0.  Harvey,  Thomas 
H.  Harvey,  C.  H.  Harvey,  W.  H.  Harvey.  Fan- 
nie L.  Harvey,  and  Charlotte  E.  Harvey,  and 
that  said  H.  G.  Harvey  was  duly  authorised, 
as  agent  of  the  owners  thereof,  to  make  aald 
contract;  that  in  pursuance  of  said  contract 
said  W.  W.  Peyton  bought  of  plaintiff  mate- 
rial to  be  used  in  altering,  remodeling,  and  t«s 
pairing  said  building,  and  that  under  said  cim- 
tract  with  said  Peyton,  principal  contractor  for 
such  altering,  remodeling,  and  repairing  aald 
building,  as  was  provided  for  in  the  contract 
between  H.  C.  Harvey  and  Peyton,  plaintUT 
furnished  material  as  aforesaid  to  tbe  amount 
of  $664.37,  and  that  said  material  was  used 
for  that  purpose,  and  that  plaintiff,  within  35 
days  after  the  same  was  furnished  as  afore- 
said, filed  with  said  H.  C.  Harvey  an  Item- 
ized account  of  tbe  material  furnished,  veri- 
fied by  affidavit  and  also  filed  an  itemized 
account  with  tbe  clerk  of  the  county  court  <a 
copy  of  said  account,  and  affidavit  thereto  ap- 
pended, is  filed  with  the  bill  as  part  thereof); 
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and  that  the  following  mechanics'  liens,  in 
ttcvoK  of  said  defendants,  appear  of  record 
in  tlie  clerk's  office,  to  wit:  Tbe  GasBini  Mo- 
saic &  Tile  Company,  for  $299.85;  Samuel 
Beswick,  $24.43;  P.  Henson,  $317;  A.  O. 
Howell,  $798.12;  and  B.  F.  Lacock,  $211.80i 
Certified  copies  thereof  are  also  made  parts 
of  the  bill,, which  prays  tliat  plaintiff's  said 
demand  may  be  declared  a  lien  on  said  prop- 
erty; tliat  said  property  be  sold  to  satisfy 
said  claims;  that  tbe  sufficiency  and  validity 
of  the  other  alleged  liens  be  determined; 
that  all  liens  on  said  property  be  marshaled; 
and  for  general  relief. 

Said  W.  W.  Peyton  filed  his  answer  to  said 
bill.  In  which  he  says  that  he  did  contract 
with  his  codefendant  H.  O.  Harvey,  exec- 
utor, to  alter*  remodel,  and  repair  a  build- 
ing to  be  used  as  a  business  house;  that  the 
said  contract  was  not  single,  but  consisted  of 
three  several  contracts,  as  follows:  The  first 
contract  Is  dated  April  IS,  1899,  whereby  he, 
for  the  sum  of  $3,940,  agreed  to  remodel  and 
repair  the  front  half  of  the  Harvey  Building, 
situate  on  the  northwest  comer  of  Third  ave- 
nue and  Tenth  street,  in  the  city  of  Hunting- 
ton; the  second  contract  is  dated  May  8, 
1899,  whereby  he,  for  the  sum  of  $3,400, 
agreed  to  remodel  and  repair  the  north  half 
of  said  Harvey  Building;  and  the  third  con- 
tract is  dated  May  22,  1899,  whereby  he,  for 
the  sum  of  $850,  agreed  to  do  certain  addi- 
tional work  on  the  Tenth  street  side  of  tbe 
main  or  three-stoiy  building;  that  he  had' 
folly  completed  said  third  contract,  and  that 
tbe  same  had  been  fully  paid  for;  that,  un- 
der the  said  first  and  second  contracts,  he 
was  compelled  to,  and  did,  quit  work  on  the 
18th  day  of  August,  1899.  He  also  denies 
tbat  he  owes  the  plaintiff  any  part  of  his 
said  alleged  demand.  The  defendants  Sam 
Beswick,  F.  Henson,  B.  F.  Lacock,  A.  C. 
Howell,  and  Casslnl  Mosaic  &  Tile  Company 
also  filed  their  several  and  respective  an- 
swers to  the  bill,  to  which  answers,  and  each 
of  them,  defendant  H.  C.  Harvey,  executor, 
excepted  in  writing,  and  also  demurred.  Said 
H.  C.  Harvey,  executor,  also  filed  his  repli- 
cation and  answer  to  said  answers  of  his  co- 
defendants  Sam  Beswick  and  the  Casslnl  Mo- 
saic &  Tile  Company,  theretofore  filed  to  tbe 
bill  in  said  cause,  in  which  replication  and 
answer  said  Harvey  says  that  there  are  two 
buildings  on  the  lots  mentioned  in  the  papers 
of  the  cause,  and  the  same  were  erected  at 
different  times;  the  front  building,  being  60 
feet  front  on  Third  avenue,  and  extending 
back  70  feet,  is  3  stwles  in  height,  while  the 
other  one  fronts  70  feet  on  Tenth  street,  ex- 
tends back  upon  t>oth  lots,  and  is  2  stories  in 
beigbt;  that  the  said  buildings  were  to  be 
repaired  and  remodeled  under  two  separate 
contracts.  He  denies  tbat  the  material  or 
•work  mentioned  in  either  of  said  answers 
-was  furnished  or  done  in  pursuance  of  either 
of  said  contracts,  and  alleges  that  each  of 
said  defendants  has  failed  to  show  by  their 
accounts  what  part  of  the  alleged  work  was 


performed- upon,  or  what  material  was  fur 
nisbed  for,  eaab  or  either  of  said  buildings. 

On  the  17th  day  of  July,  1900,  the  said 
cause  was  heard  nix>n  the  bill;  the  separate 
and  respective  answers  of  Sam  Beswick,  P. 
Henson,  B.  F.  Lacock,  the  Casslnl  Mosaic  & 
Tile  Company;  the  demurrer  and  exceptions 
of  H.  C.  Harvey,  executor,  to  the  bill  and  to 
each  of  said  answers;  the  separate  answer 
of  W.  W.  Peyton,  with  general  replication 
thereto;  and  upon  the  several  and  respective 
petitions  and  answers  of  Hagen  &  Co.,  Pey- 
ton &  Parkinson,  L.  Bchrelber  &  Sons  Co., 
Emmons,  Hawkins  &  Ca,  and  Turley  Bros., 
who  had  been  made  parties  to  the  suit;  where- 
upon, the  court  being  of  opinion  that  the  ex- 
hibits filed  with  the  bill,  purporting  to  be  the 
mechanics'  liens  of  Sam  Beswick  (Exhibit  No. , 
4a),  P.  Henson  (Exhibit  No.  5),  A.  C.  Howell 
(Exhibit  No.  6),  and  B.  F.  Lacock  (Exhibit 
No.  7),  and  referred  to  and  made  exhibits 
with  their  said  respective  answers,  were 
wholly  Insufficient  to  create  liens  on  the  real 
estate  mentioned  in  the  cause,  the  said  de- 
murrer to  the  bill  was  sustained  so  far  as 
the  same  relates  to  the  said  exhibits,  and  the 
demurrer  and  exceptions  to  the  answers  of 
P.  Henson,  A.  C.  Howell,  and  B.  F.  Lacock, 
and  the  answer  of  Sam  Beswick  as  far  as  it 
relates  to  the  lien  claimed  by  virtue  of  Bx- 
biblt  No.  4a;  and  the  said  alleged  liens  of  P. 
Henson,  A.  C.  Howell,  B.  F.  Lacock,  and 
Sam  Beswick  (Exhibit  No.  4a),  and  each  of 
them,  were  held  invalid  and  of  no  effect 
As  to  all  other  matters,  said  demurrer  and 
exceptions  w»e  overruled.  Thereupon  the 
said  cause  was  referred  to  D.  B.  Matthews, 
one  of  the  commissioners  of  the  court,  to 
take,  state,  and  report  an  account  showing 
the  amount,  if  anything,  due  from  said  W. 
W.  Peyton  to  plaintiff  and  defendant  Sam 
Beswick,  on  Exhibit  4,  not  Including  tbe 
items  thereof  excluded  as  aforesaid;  and  the 
Casslnl  Mosaic  &  Tile  Company,  the  amount, 
if  any,  due  from  H.  C.  Harvey,  executor,  to 
W.  W.  Peyton  on  the  two  contracts  set  out 
In  said  Harvey's  answer,  after  allowing  to 
said  Harvey  credit  few  payments  made  there- 
on; the  liquidated  and  unliquidated  dam- 
ages to  which  he  was  entitled,  and  the 
amount,  If  any,  to  which  he  was  entitled,  for 
money  expended  by  him  in  completing  the 
said  buildings  according  to  the  terms  of  said 
contracts;  and  the  liens  on  the  amount  which 
might  be  ascertained  to  be  due  from  Harvey, 
executor,  to  Peyton;  by  whom  held;  the 
amount  thereof;  the  nature  and  priority 
thereof;  and  the  proportion  and  to  whom  the 
same  should  be  paid  in  case  such  amount,  if 
any,  should  not  be  sufficient  to  pay  said  liens 
in  full  Said  D.  E.  Matthews,  commissioner, 
under  said  order  of  reference,  made  up  and 
filed  his  report  on  the  26th  day  of  Decembei; 
1900,  wherein  he  says: 

"Tour  commissioner  finds  that  there  Is  noth- 
ing due  from  the  said  W.  W.  Peyton  to  said 
W.  M.  Mertens  on  any  mechanic's  lien  men- 
tioned in  the  cause;   tbat  there  is  due  from 
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W.  W.  Peyton  to  Sam  Beswlck  ota  mechan- 
ic's Uen  (Exhibit  No.  4),  not  Including  the 
items  excluded  by  the  court  on  demurrer  and 
exceptions,  including  interest,  the  sum  of 
$110.41;  that  there  is  due  from  W.  W.  Pey- 
ton to  the  Cassini  Mosaic  &  Tile  Company, 
Including  Interest,  $323.71;  that  your  com- 
missioner finds  that  softer  allowing  to  said 
Harvey,  executor,  credits  for  the  payments 
made  on  the  two  contracts  mentioned  in  his 
answer,  and  the  liquidated  and  unliquidated 
damages  to  which  be  is  entitled,  he  is  not  in- 
debted to  the  said  W.  W.  Peyton  tor  any 
amount;  that,  according  to  your  commission- 
er's finding,  the  said  W.  W.  Peyton  is  in- 
debted to  said  Harvey,  executor,  a  balance 
of  $18.71.  The  account,  as  stated.  Is  as  fol- 
'  lows: 

To  amount  of  contract  made  April 
18,  1899  $3,940  04 

To  amount  of  contract  made  May  3, 
1899 8,400  00 

By  amount  paid  by  executor  on  said 
contracts    5,409  23 

By  a^oant  necessary  to  complete  ths 
work,  as  per  Carr'a  calcnlations  . . .        511  23 

By  amount  of  damages  due  as  per 
Maupin's  deposition 500  00 

By  amount  paid  Hagen  ft  Co.  for  re- 
pairs     84  74 

By  amount  paid  Mnrrell  ft  Lee  for  re- 
pairs   8  00 

By  amount  of  liquidated  damages  per 
contracts  ..'. 900  00 

To  amount  overpaid,  $18.71. 

"Tour  commissioner  having  found  that 
there  is  no  amount  due  from  said  Harvey, 
executor,  to  the  said  W.  W.  Peyton,  he  there- 
fore finds  that  there  are  no  liens  against  the 
property;  but  if  the  court  should  find  there 
Is  anything  due  from  said  Harvey,  executor, 
to  the  said  W.  W.  Peyton  on  said  contracts, 
then  your  commissioner  is  of  the  opinion  and 
finds  that  the  mechanic's  Hen  of  the  said  W. 
M.  Mertens  and  the  said  the  Cassini  Mosaic 
&  Tile  Company  are  not  sufficiently  proven, 
and  are  not  liens  on  said  property;  and  as  to 
the  liens  on  any  amount  that  the  court  might 
ascertain,  if  anything,  to  be  due,  he  here- 
with reports  them  in  the  order  of  priorities, 
amounts,  etc.,  as  follows:  Sam  Beswlck, 
$110.41,"  etc. 

Said  W.  M.  Mortens,  Sam  Beswlck,  P.  Hen- 
son,  and  the  Cassini  Mosaic  &  Tile  Company 
excepted  in  writing  to  said  report,  and  said 
Harvey,  executor,  also  excepted  to  the  said 
conditional  finding  of  the  commissioner  In  fa- 
vor of  said  Beswlck.  and  for  other  reasons 
stated  by  him  and  filed  in  the  record. 

The  cause  was  finally  beard  by  the  court 
npon  all  the  papers,  proceedings  and  evidence 
therein,  and  upon  the  exceptions  to  said  re- 
port; and  on  the  5th  day  of  August,  1901, 
the  court  entered  a  decree  in  which  it  is  re- 
cited that  there  is  due  and  owing  from  W. 
W.  Peyton  to  the  plalntlfT,  Mertens,  $439.60; 
that  the  statement  between  H.  C.  Harvey, 
executor,  and  W.  W.  Peyton,  and  the  finding 
by  the  commissioner  that  Harvey,  executor, 
has  overpaid   the  said  Peyton   the  sum  of 


$18.20,  Is  correct,  between  said  Harvey  and 
said  W.  W.  Peyton,  but  as  to  the  claims  of 
the  mechanic's  lienors.  Including  Interest  to 
the  date  of  said  report,  aggregating  the  sum 
of  $873.72,  the  same  should  not  be  afTected 
by  the  item  of  $900  allowed  as  liquidated 
damages,  and  that  as  to  said  item,  or  so 
much  thereof  as  is  required  to  ppy  said  me- 
chanics' liens,  the  said  Harvey,  executor, 
should  look  to  said  W.  W.  Peyton  and  his 
bondsmen  to  indemnify  him  or  his  estate  as 
to  such  damages,  or  such  part  thereof  as  will 
be  required  to  pay  the  mechanics'  Hens  on 
said  property  therein  provided  for,  with  costs. 
The  decree  finds  that  the  demands  in  favor 
of  the  plaintiff,  W.  M.  Mertens,  for  $382,  the 
Cassini  Mosaic  &  THe  Company  for  $323.71, 
and  Sam  Beswlck  for  $110.41^  are  valid  and 
subsisting  Hens  on  the  lots  and  buildings  de- 
scribed In  the  cause.  The  court  decreed  that 
the  said  report  of  the  commissioner  be  modi- 
fied in  the  foregoing  particulars,  and,  aa 
modified,  it  was  approved  and  confirmed; 
that  the  said  Peyton  should  'pay  to  said  Mer- 
tens, Cassini  Mosaic  ft  Tile  Company,  and 
said  Sam  Beswlck  said  sums  found  due  to 
them,  respectively,  with  interest  and  costs; 
that  said  sums  be  and  were  liens  on  said  lota 
and  buildings;  and  that  unless  said  Peyton 
or  Harvey,  executor,  should  pay  said  sums, 
with  Interest  and  costs,  to  the  parties  entitled 
to  the  same,  within  00  days,  said  property 
should  be  sold  by  special  commissioners,  who 
were  then  named  and  appointed.  From  this 
decree  said  H.  C.  Harvey,  executor,  appeals, 
and  the  said  P.  Henson  was  also  allowed  an 
appeal  from  that  part  of  the  decree  sustain- 
ing the  demurrer  to  his  petitions  and  answer. 
All  of  the  assignments  of  error  can  be  con- 
sidered and  disposed  of  together.  The  ap- 
pellant Harvey  contends,  in  substance,  that 
aQ  of  said  alleged  mechanics'  liens  are  fa- 
tally defective;  that,  if  sufficient  in  form, 
they  are  not  Hens  on  the  property,  because 
there  were  and  are  two  separate  contracts 
be  ween  Harvey,  executor,  and  Peyton,  for 
remodeling  and  repairing  two  separate  and 
distinct  buildings,  called  the  "Harvey  Build- 
ing," and  that  none  of  the  alleged  liens  speci- 
fy under  which  particular  contract  between 
appellant  and  Peyton  said  work  and  labor 
were  performed  or  materials  furnished,  or 
upon  which  particular  building  said  work 
and  labor  were  performed,  or  for  which  said 
materials  were  furnished;  that  all  of  said 
parties  claiming  liens  as  aforesaid  were  and 
are  subcontractors  under  contracts  with  Pey- 
ton; and  that,  it  being  found  and  determined 
by  the  commissioner  and  the  court  tjhat  ap- 
pellant owed  Peyton  nothing,  the  said  snt^- 
contractors  with  Peyton  cannot  have  satis- 
faction of  their  said  demands  from  Harvey, 
or  from  the  proceeds  of  a  sale  of  said  prop- 
erty. It  is  unnecessary  now  to  pass  upon 
the  action  of  the  court  in  sustaining  said  de- 
murrer. One  claim  filed  with  the  bill  will 
be  hereafter  referred  to  in  connection  with 
the  demurrer. 
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Ae  evidence  taken  by  the  commtssioner, 
and  used  by  blm,  In  making  up  bis  report, 
la  filed  wUh,  and  as  part  of,  said  report,  and 
prov^es  Tnat  said  R.  T.  Harvey,  testator,  men- 
tioned in  the  papers  of  the  cause,  erected  the 
original  buildings  on  the  two  lots  described 
in  the  bill— the  one,  a  three-stoiy  building, 
facing  on  Third  avenue,  and  running  back  70 
feet:  that  several  years  afterwards  he  re> 
moved  some  frame  buildings  off  the  Tenth 
street  side,  on  the  rear  of  said  lots,  and  erect- 
ed a  two-story  building,  fronting  on  Tenth 
street  70  feet  The  said  bnlldlAgs  were  built 
at  different  times,  and  had  no  connection 
with  each  other,  except  that  the  Tenth 
street  building  abutted  against  the  Third 
avenue  or  tbree-stoiy  building.  It  is  far- 
ther shown  that,  when  the  contract  was 
made  for  the  repair  of  the  said  three-stoiy 
building,  there  was  no  arrangement  between 
Harvey  and  Peyton  contemplating  the  re- 
pair of  the  two-story  building.  Harvey 
swears  that  they  are  two  separate  and  dis- 
tinct buildings.  It  is  made  clear  that  part 
of  the  Harvey  Building  or  Block  mentioned 
in  the  record  is  a  three-story  building,  front- 
ing 60  feet  on  Third  avenue,  and  extending 
back  70  feet  along  Tenth  street;  that  the 
contract  made  by  Harvey  and  Peyton  on  the 
13tfa  day  of  April,  1899,  was  and  is  for  the 
remodeling  and  repair  of  this  building;  and 
that  the  other  part  of  said  Harvey  Building 
or  Block  is  a  two-story  building,  fronting  70 
feet  on  Tenth  street,  and  extending  back  In 
the  rear  of  the  three-stoiy  or  corner  building. 
The  contract  of  May  3,  1890,  is  for  the  re- 
model and  repair  of  the  last-mentioned  build- 
ing. The  parties  asserting  said  liens  are  sub- 
contractors, or  contractors  with  Peyton. 
They  have  their  remedy  against  thj  proper- 
ty, if  any,  by  reason  of  the  contracts  between 
the  owner  and  principal  contractor. 

The  Ueo  of  mechanics  and  others,  under 
chapter  76  of  the  Code,  is  exclusively  the  crea- 
ture of  the  statute,  deriving  its  existence  only 
from  positive  enactment  There  can  be  no 
lien  of  this  character  Independent  of  the 
statute.  It  Is  not  the  contract  for  erecting  or 
repairing  the  building  which  creates  the  lien, 
but  it  Is  the  use  of  the  materials  furnished 
and  labor  expended  by  the  contractor,  where- 
by the  building  becomes  a  part  of  the  free- 
hold, that  gives  the  materialmen  and  labor- 
ers their  liens  under  the  statute.  The  stat- 
ute does  not  give  the  mechanic  the  right  to 
Us  debt  but  furnishes  a  remedy  for  its  col- 
lection. In  order  that  a  person  who  asserts 
snob  lien  may  enforce  it  he  must  show  a 
substantial  compliance  on  his  part  with  all 
of.  the  essential  requirements  of  the  law. 
Phillips  on  Mechanics'  Liens  (3d  Bd.)  15; 
15  Am.'  &  Bng.  Kncy.  Law,  pp.  5,  6.  In  Nis- 
wander  &  Co.  v.  Black,  60  W.  Va.  188,  196, 
40  S.  B.  481,  It  is  held:  "A  mechanic's  Uen 
Is  of  statutory  creation,  and  can  be  maintain- 
ed only  by  a  substantial  observance  of  and 
compliance   with   the   requirements   of   the 


statute."  McGugln  v.  O.  R.  R.  Co.,  83  W. 
Va.  66,  10  S.  B.  36.  The  statute  above  cited 
requires  the  laborer,  mechanic,  or  person  fur- 
nishing material  to  file  with  the  clerk  of  the 
county  court  a  Just  and  true  account  of  the 
amount  due,  together  with  a  description  of 
the  property  intended  to  be  covered  by  the 
lien;  sufficiently  accurate  for  Identification, 
with  the  name  of  the  owner  or  owners,  if 
known.  This  court  in  Nlswander  &  Co.  v. 
Black-,  supra,  page  196,  60  W.  Va.,  page  434, 
40  S.  B.,  says:  "The  intention  was  that  the 
mere  Inspection  of  a  record,  to  be  found  at  a 
particular  place,  should  disclose  all  the  in- 
formation necessary  In  order  to  enable  those 
Interested  therein  to  determine  as  to  the  ex- 
istence of  liens  on  the  property.  The  record 
Should  be  sufficient  to  give  in  Itself  the  In- 
formation Intended  by  the  recordation,  and 
should  not  be  made  to  depend  upon  verbal 
explanations  of  its  meaning,  and  the  record 
cannot  be  supplemented  by  parol  evidence 
after  suit  brought  to  enforce  the  lien." 

Each  of  the  alleged  liens  asserted  in  the 
bill,  except  that  of  Beswick,  fall  to  show  on 
which  of  said  buildings  the  labor  therein 
mentioned  was  performed,  or  for  which 
building  the  materials  were  furnished.  The 
account  of  said  Beswick,  and  affidavit  there- 
to, do  show  that  the  materials  furnished  by 
him  were  for  repairing,  and  altering  a  cer- 
tain two  and  three  story  brick  business 
house,  etc.,  but  do  not  state  that  such  re- 
pair or  alteration  was  provided  for  In  a  con- 
tract between  the  owners  of  the  property,  or 
their  authorized  agent,  and  Peyton,  the  prin- 
cipal contractor.  This  defect  was  reached 
by  the  demurrer.  Jones  on  Liens,  vol.  2,  { 
1310,  says:  "The  lien  is  specific;  that  Is, 
it  Is  confined  to  the  particular  building  or 
structure  upon  which  the  labor  was  done,  or 
for  which  the  materials  were  furnished. 
Thus  a  single  Hen  for  materials  furnished 
for  repairing  a  house,  and  also  for  materials 
furnished  for  constructing  a  fence,  cannot 
be  enforced  upon  both  the  house  and  the 
fence.  The  claimant  may  have  a  lien  upon 
the  house  for  the  materials  furnished  for  the 
repairs  upon  the  house,  and  be  may  have 
another  Hen  for  material  used  in  the  con- 
struction of  the  fence;  but  he  has  no  Hen 
upon  the  house  for  materials  used  In  build- 
ing the  fence,  and  he  has  no  Hen  upon  the 
fence  for  materials  used  upon  the  house." 
Again,  in  section  1311,  the  same  author  says: 
"Labor  and  materials  applied  to  one  house 
cannot  be  a  Hen  upon  another;"  and  In  sec- 
tion 1313:  "When  labor  is  performed  or  ma- 
terials furnished,  under  one  contract,  upon 
several  buildings,  all  situate  upon  one  lot 
of  land,  belonging  to  the  contracting  owner, 
the  Hen  attaches  to  all  the  land  for  the  whole 
value  of  the  labor  performed,  and  it  is  im- 
material whether  the  contract  specifies  one 
sum  for'  all  the  work,  or  separate  amounts 
for  each  building."  In  section  1314  It  is 
stated:    "Where  separate  buildings,  though 
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In  one  block,  are  erected  under  separate  and 
Independent  contracts,  no  lien  can  attach  un- 
der such  contracts  to  all  the  houses." 

The  object  of  the  notice  is  to  Impart  Infor- 
mation to  the  owner  of  the  amount  and  char- 
acter of  the  claim  Intended  to  be  fixed  as  a 
Hen  upon  the  property,  so  that  he  may  pro- 
tect himself  in  his  future  dealings  with  the 
contractor.  15  Am.  &  Eng.  Ency.  Law,  128. 
The  contracts  refer  epeclflcaJly  to  the  respec- 
tive buildings  composing  the  Harvey  Build- 
ing or  Block,  which  were  to  be  remodeled 
and  repaired.  They  were  duly  recorded  be- 
fore said  labor  was  performed  upon,  or  ma- 
terials furnished  for,  said  buildings,  or  either 
of  them.  Tested  by  the  foregoing  rules,  the 
said  accounts,  and  each  of  them,  are  Insuffi- 
cient, and  constitute  no  Hen  upon  said  prop- 
erty. 

It  Is  not  clearly  apparent  to  us  upon  what 
principle  the  circuit  court  held  that  as  be- 
tween H.  0.  Harvey,  executor,  and  said  W. 
W.  Peyton,  principal  contractor,  Harvey  had 
overpaid  Peyton  the  sum  of  (18.20  upon  said 
contracts,  and  that,  notwithstanding  this,  the 
said  Harvey  and  the  said  property  were  lia- 
ble to  Mertens,  Beswlck,  and  the  Cassinl  Mo- 
saic &  Tile  Company  In  sums  aggregating 
$873.72.  Under  section  6  of  chapter  75  of 
the  Code,  the  said  contracts  between  Harvey 
and  Peyton  had  been  recorded  as  prescribed 
therein.  The  parties  asserting  said  demands 
against  Peyton  as  liens  on  said  property  were 
bound  by  notice  of  the  terms  of  said  con- 
tracts. A  subcontractor's  remedy  is  limited 
in  its  extent  by  the  terms  of  the  original 
contract  between  the  owner  and  contractor. 
And  the  amount  which  can  be  secured  by  a 
subcontractor  Is  limited  to  that  due  from 
-  owner  to  contractor.  15  Am.  &  Eng.  Ency. 
Tjaw,  51.  The  court  holds  that  as  to  the  said 
1900  allowed  to  Harvey  as  liquidated  dam- 
ages, or  so  much  thereof  as  may  be  required 
to  pay  said  mechanics'  liens,  said  Harvey 
should  look  to  Peyton  and  his  bondsmen.  If 
Harvey  is  entitled  to  said  $900,  as  found  by 
the  court,  it  Is  by  reason  of  his  stipulations 
therefor  in  his  contracts  with  Peyton;  and 
If,  as  Is  shown  by  the  decree,  he  owes  Peyton 
nothing, on  account  of  said  contract.  It  fol- 
lows that  neither  he  nor  his  property  is  lia- 
ble to  said  subcontractors,  or  either  of  them, 
who  may  have  performed  labor  upon  or  fur- 
nished material  for  said  buildings  under  their 
contracts  with  Peyton; 

It  might  be  urged  that  the  said  $900  was 
and  is  a  penalty,  and  cannot  be  legally  en- 
forced. Hammon  on  Contracts,  {  471,  states 
this  rule:  "If  a  contract  Is  for  a  matter  of 
uncertain  value,  and  a  fixed  sum  is  to  be  paid 
for  the  breach  of  one  or  more  of  Its  provi- 
sions, this  sum  may  be  recovered  as  liqui- 
dated damages,  provided  that  It  is  not  so 
grossly  in  excess  of  the  prospective  or  actual 
loss  as  to  shock  the  conscience  of  the  court, 
and  preclude  the  idea  that  It  was  intended 
otherwise  than  as  a  penalty.  This  rule  is  11- 
/.      lustrated  by  a  stipulation  in  a  building  con- 


tract whereby  the  contractor  promises  to  pay 
a  fixed  sum  weekly  or  per  diem  for  delay  in 
performance  beyond  the  time  set  for  com- 
pletion. Such  a  sum  is  ordinarily  regarded 
as  liquidated  damages.  Second.  If  a  con- 
tract is  for  a  matter  of  a  certain  value,  or 
of  a  value  readily  ascertainable,  and  on 
breach  of  it  a  sum  Is  to  be  paid  in  excess  of 
that  value,  this  is  a  penalty,  and  not  liqui- 
dated damages.  This  rule  finds  illustration 
In  a  promise  to  pay  a  larger  sum  in  case  a 
smaller  sum  is  not  paid  by  a  fixed  day,  as 
where  a  note  provides  for  an  increased  rate 
of  interest  after  maturity.  The  higher  rate 
is  a  penalty,  and  the  payee  may  recover  In- 
terest after  maturity  only  at  the  lower  rate 
specified."  This  was  one  of  the  questions  re- 
ferred to  the  commissioner.  He  Investigated 
and  passed  upon  It,  and  found  $900  due  from 
Peyton  to  Harvey  for  liquidated  damages; 
and  the  court  says  that  bis  finding  is  correct, 
as  between  the  parties  to  the  contract  upon 
which  this  finding  is  predicated.  There  Is 
evidence  In  the  cause  in  support  of  this  find- 
ing. "When  questions  of  fact  are  passed  up- 
on by  a  commissioner,  and  his  findings  there- 
on are  approved  and  confirmed  by  the  circuit 
court,  the  appellate  court  will  regard  those 
findings  In  the  nature  of  a  verdict  of  a  Jury, 
and  will  not  reverse  them  unless  it  plainly 
appears  that  they  are  not  warranted  by  any 
reasonable  view  qf  the  evidence."  Handy  v. 
Scott,  26  W.  Va.  710;  Boyd  ▼.  Gunnison,  14 
W.  Va.  1;  Roots  v.  KUbreth,  82  W.  Va.  585. 
9  S.  E.  927;  Carter  v.  Gill,  47  W.  Va.  504,  35 
S.  E.  828.  The  finding  of  the  commissioner 
as  to  the  $900  is  not  plainly  erroneous,  and 
will  not  now  be  disturbed. 

The  court  did  not  err  in  sustaining  the  de- 
murrer aforesaid.  It  should  have  also  bob- 
tained  the  demurrer  of  said  Harvey  to  Bz- 
blblt  No.  3,  filed  with  the  bill,  and  made  part 
of  the  answer  of  defendant  Beswlck,  and 
should  not  have  held  said  demands  of  Mer- 
tens, Beswlck,  and  the  Cassinl  Mosaic  &  Tile 
Company,  or  either  of  them,  liens  upon  said 
property. 

For  the  foregoing  reasons,  there  Is  error  in 
said  decree.  It  is  therefore  reversed,  and  the 
biU  is  dismissed,  but  without  prejudice  to  the 
said  creditors  of  said  W.  W.  Peyton  to  Insti- 
tute any  proper  actions  at  law  against  him 
for  their  said  demands,  if  they  be  advised  so 
to  do.  Costs  are  awarded  to  appellant  H.  C 
Harvey  both  In  this  and  the  circuit  court,  by 
him  expended. 

(SS  W.  Va.  432> 
THOMPSON  ft  LIVELY  ▼.  MANN  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
AprU  28,  1903.) 

BQUmr— JURISDICTION— SUIT  ON  ADMINISTRA- 
TOR'S BOND— JUOQMENT— EVIDBNCS. 
1.  Equity  has  no  juriEdiction  of  a  salt  by  a 
single  creditor  of  a  decedent,  Baing  only  for 
himself  alone  against  the  administrator  aud 
his  surety  in  his  administration  bond,  upon  a 
legal  demand,  where  the  administrator  has 
made  settlements  required  by  law,   unless  the 
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bill  aeeks  to  surcharge  or  falsify  such,  account; 
bat,  -where  the  bill  seeks  to  surcharge  or  falsify, 
equity  has  jurisdiction. 

2.  A  mere  abstract,  not  being  a  copy,  of  a 
jadgmeut,  does  not  prove  the  existence  of  the 
judgment  if  controverted. 

3.  A  jadgment  against  "T.  O.  Mann,  ad- 
ministrator of  Sherman  Olarkson,  deceased," 
as  shown  In  the  caption— it  not  appearing  that 
the  recovery  waa  to  be  levied  of  goods  and  chat- 
tels .of  Clarkson  in  the  hands  of  Mann  to  be 
administered— la  not  a  Judgment  against  the 
estate,  but  an  individual  JadgmMit  against 
Mann. 

(Syllabna  by  the  Court) 

Appeal  from  Oircult  Court,  Bmnmers  Coan- 
ty;   J.  M.  McWborter,  Judge. 

BiU  by  Thompson  &  Lively  against  T.  O. 
Mann,  administrator,  and  another.  Decree 
tor  plaintiffs,  and  defendants  apppeal.  Be- 
▼ersed. 

Miller  ft  Read,  for  appellants.  Tbompsan 
ft  Lively,  In  pro.  p«r. 

BRANNON,  3.  Clarkson  having  been  kill- 
ed ia  a  railroad,  wreck,  Mann,  as  his  admin- 
istrator, brought  an  action  to  recover  dam- 
ages for  bis  death  against  the  Cbesapeafce  ft 
Ohio  Railroad  Company,  and  recovered  $2,000. 
Thompson  &  Lively,  claiming  that  they  bad 
rendered  services  for  the  administrator  as 
attorneys  in  tbe  prosecution  of  the  action, 
sued  Mann,  as  administrator,  in  assumpsit, 
and  recovered  a  Judgment  for  $250.  An 
execution  having  been  returned  unsatisfied, 
Thompson  ft  Lively  brought  a  chancery  suit 
in  the  circuit  court  of  Bummers  county 
against  Mann  and  Flanagan,  tbe  surety  in 
bis  bond  as  adminlstiator,  charging  that 
Mann,  as  administrator,  had  made  a  settle- 
ment before  a  commissioner  of  accounts, 
showing  a  balance  of  $633.38,  and  that  In 
tbe  settlement  he  retained  as  attorney's  fees 
$050,  which  was  improperly  allowed  him  as 
a  credit  against  the  estate;  that,  if  he  bad 
disposed  of  tbe  $683.33  by  payment  to  dis- 
tributees, it  was  diverted  Improperly  from 
tbe  payment  of  the  plaintiffs'  debt,  and  was 
a  devastavit— and  prayed  that  said  settle- 
ment be  falsified  and  his  accounts  be  prop- 
erly settled,  and  that  tbe  defendants  be  re- 
quired to  pay  the  debt  of  the  plaintiffs.  A 
reference  was  made  to  a  commissioner  to 
settle  the  administrator's  accounts,  and  be 
reported  the  same  balance  which  had  been 
found  by  the  former  report  at  its  date,  but 
sbowed  subsequent  payment  of  that  balance 
by  Mann  to  tbe  widow  and  a  distributee,  but 
tbat  sncb  payments  bad  been  made  with  no- 
tice of  the  plaintiffs'  debt  A  decree  passed 
against  Mann  and  bis  surety  for  tbe  debt, 
and  they  both  appeal 

Appellants  claim  that  there  Is  no  Jurisdic- 
tion of  tliis  suit  in  equity,  because  there  is 
adequate  remedy  at  law  by  action  on  tbe 
bond.  It  is  enough  to  say  In  response  to 
tbls  that  tbe  bill  seeks  to  falsify  tbe  settle- 
ment before  the  commissioner  of  the  probate 
court,  and  tbls  Justified  tbe  overruling  of 
tbe  demurrer,  as  equity  is  given  Jurisdiction 


to  80  surcharge  and  falsify.  Hogg,  Eq.  Prin- 
ciples, t  119;  Seabrlgbt  ▼.  Seabright  28  W. 
Va.  412.  The  question  which  is  intended  to 
be  raised  is  whether  a  creditor  of  a  dead 
man,  who  has  obtained  Judgment  against 
bis  administrator,  after  execution  returned 
unsatisfied,  can  at  once  sue  alone  the  prin- 
cipal and  surety  on  tbe  bond  in  equity,  or 
must  sue  at  law.  Equity  in  this  state  has 
Jurisdiction  of  a  bill  by  one  creditor,  for 
himself  and  other  creditors,  to  compel  an 
administrator,  who  has  not  made  the  settle- 
ment required  by  law  to  be  made  before  a 
commissioner  of  the  county  court,  to  make 
a  settlement,  and  to  administer  the  assets 
and  pay  creditors  out  of  them.  This  Is  but 
the  administration  or  marshaling  of  assets 
for  creditors— a  Jurisdiction  well  known. 
There  may  also  be  a  bill  to  surcharge  and 
falsify  an  ex  parte  settlement  before  a  com- 
missioner, and  to  have  debts  paid  out  of  tbe 
assets.  2  Lomax,  Exec.  472.  A  bill  may 
also  be  filed  for  a  discovery  of  assets,  and, 
to  avoid  multiplicity  of  suits,  a  decree  may 
be  made  for  tbe  creditor's  debt,  and  the 
bondsmen  may  be  parties.  White  v.  Bannis- 
ter's Ex'rs,  1  Wash.  166.  I  refer  only  to 
suits  against  tbe  personal  representative  to 
get  payment  of  a  debt  out  of  the  personalty, 
not  to  that  chancery  suit  expressly  given  to 
a  creditor  by  section  7.  c.  86,  Code  1899,  to 
subject  realty.  In  tbat  suit,  as  the  statute 
allows  the  realty  to  be  subjected  to  debts 
only  in  default  of  personal  property,  it  Is 
usual  to  make  tbe  personal  representative  a 
party,  and  also  the  beirs,  and  settle  tbe  ac- 
count of  the  representative,  unless  it  has 
been  already  settled  by  an  uncontested  set- 
tlement I  do  not  think  that  there  is  equity 
Jurisdiction  for  a  creditor  uiwn  a  legal  de- 
mand, though  there  is  a  Judgment  and  abor- 
tive execution,  to  sue  on  the  bond  simply; 
that  is,  unless  he  surcharges  and  falsifies  a 
settled  account,  or  calls  for  a  settlement  for 
himself  and  others,  where  there  has  been  no 
settlement  Bassett's  Adm'r  v.  Cunningham's 
Adm'r,  7  Leigh,  402.  In  Hale  v.  White,  47 
W.  Va.  700,  85  S.  E.  884,  we  held  tbat  a 
single  creditor  could  not  maintain  for  him- 
self a  suit  in  equity  upon  a  legal  demand 
against  tbe  executor,  who  bad  rendered  an 
account,  without  surcharging  or  falsifying. 
Tbompson  v.  NowUn,  51  W.  Va.  346,  41  8. 
B.  178,  is  cited  to  uphold  Jurisdiction  in  tbe 
case  supposed.  It  holds  tbat  where  the  ex- 
ecutor has  made  no  settlement  squandered 
assets,  and  is  insolvent  a  chancery  suit  may 
be  brought  against  him  and  his  sureties;  not 
the  broad  proposition  asserted.  Long  ago 
tbe  rule  was  that  one  must  get  Judgment 
against  an  administrator,  have  an  execution 
returned  "No  property,"  and  then  bring  a 
second  action  to  establish  a  devastavit  by 
showing  bis  Judgment  and  execution,  and 
provbig  assets  once  in  the  administrator's 
hands;  and  then  he  could,  bring  a  third  ac- 
tion upon  the  bond.  But  long,  long  ago,  tbe 
Virginia  Legislature  passed  an  act  dispensing 
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with  a  second  rait,  and  allowing  action  on 
the  bond  at  once  upon  the  return  of  "No 
property"  on  the  execution.  This  proTlsion 
lives  In  our  day  In  section  23,  c.  86,  Code 
W.  Va.  1899.  This  is  comipon  sense,  for, 
when  the  administrator  tells  the  sheriff  that 
be  has  no  assets  applicable  to  an  execution, 
why  should  pot  the  creditor.  If  the  admin- 
istrator has  wasted  or  misapplied  the  assets, 
have  a  right  to  sue  on  the  bond?  But  the 
only  effect  of  such  Judgment  and  execution 
is  to  dispense  with  the  second  suit  to  estab- 
Ush  a  devastavit,  and  does  not  operate  on 
Jurisdiction.  Hairston  v.  Hughes,  3  Munf. 
568;  2  Lomax,  Ex'rs,  458.  Both  defendants 
demurred  to  the  bill,  and  the  demurrer  was 
overruled.  Inspecting  the  bill,  It  averred  that 
"the  said  administrator  refused  to  s  pay, 
*  *  *  and  your  orators  Instituted  a  suit 
against  him,  *  •  •  which  suit  resulted  in 
a  Judgment  in  their  favor  for  $250,  and 
$67.10  costs,  as  of  the  8th  day  of  August, 
1889,  as  will  more  fully  appear  from  a  cer- 
tified copy  of  said  Judgment  herewith  filed, 
narlied  'Ex.  C,'  and  prayed  to  be  read  as 
part  of  this  bill."  That  exhibit  is  not  a 
copy  of  the  Judgment,  but  a  simple  abstract, 
reading,  "Thompson  &  Lively  v.  T.  G.  Mann, 
Administrator  of  Sherman  Clark,  Deceased. 
[As  a  caption.]  Judgment  In  favor  of  the 
plaintiffs  and  against  the  defendant  for  $250, 
and  $67.10  costs."  Signed  by  the  clerk.  This 
is  only  the  clerk's  construction  of  the  entry, 
in  the  record.  It  does  not  prove  the  Judg- 
ment Dickinson  v.  Railroad,  7  W.  Va.  390. 
I  do  not  thiilk  the  bill  shows  a  Judgment 
The  exhibit  appealed  to  does  not  show  It 
Then,  again,  the  answer  controverts  It 

The  appellants  further  say  that  the  paper 
offered  to  prove  the  Judgment  does  not  show 
a  Judgment  against  Mann  as  administrator, 
and  that  it  is  one  against  Mann  individually. 
If  this  is  so,  then  (1)  there  is  no  Jurisdiction, 
as  the  case  does  not  proceed  to  enforce  an 
individual  Judgment  against  Mann's  estate; 
and  (2)  Flanagan  cannot  be  sued  at  law  or 
in  equity  on  the  Judgment  since  be  did  not 
engage  for  Mann's  individual  debt  A  bill 
of  exchange  signed,  "Chas.  F.  Hale,  Prest.," 
was  held  an  individual  bill.  Rand  v.  Hale, 
8  W.  Va.  495,  100  Am.  Dec.  761.  A  note 
signed,  "James  Bennett  Agent  for  Lewis 
County,"  held  to  bind  Bennett  not  the  coun- 
ty. Exchange  Bank  v.  Lewis  Co.,  28  W.  Va. 
273.  We  said  In  Fidelity  Ins.  Co.  v.  Rail- 
road, 33  W.  Va.  784,  11  S.  E.  68,  that  an  at- 
tachment against  "William  Mllnes,  president 
of  the  Shenandoah  Valley  Railroad  Com- 
pany," was  against  Milnes,  not  the  company. 
A  note  signed  by  an  administrator,  specify- 
ing the  estate,  is  his  Individual  note.  Schou- 
ler  on  Ex'rs,  {  258;  3  Rob.  New  Prac.  264. 
A  writ,  declaration,  and  judgment  against 
A.,  administrator  of  B.'s  estate,  held  to  be 
against  the  administrator,  not  the  estate. 
Rich  V.  Bowles.  64  Vt  408,  23  AU.  723,  15 
L.  R.  A.  850.  Bee  State  v.  Hudklns,  34  W. 
Va.  372,  12  S.  E.  495;   Early  ▼.  Wilkinson. 


9  Grat  71.  If  the  fnll  Judgment  were  be- 
fore OS,  we  might  see  that  it  was  to  be 
levied  of  the  goods  of  the  deceased  Is  the 
hands  of  his  administrator,  but  It  la  not  be- 
fore us.  The  execution,  if  It  could  be  look- 
ed to,  does  not  better  tbe  case,  as  it  makes 
the  money  leviable  out  of  the  goods  of  "F. 
G.  Mann,  administrator  of  Sherman  Clark," 
and  perhaps  Indicates  not  a  representative 
Judgment 

We  must  reverse  the  decree,  but  as  the 
plaintiffs  may  be  able  to  file  a  good  amended 
bill,  we  will  remand  the  case,  with  leave  to 
do  80  If  they  wish.  Love  v,  Tlnsley,  32  W. 
Va.  25,  9  S.  E.  44. 

Appellant  says  it  waa  error  to  decree  with- 
out passing  on  exceptions  made  by  plaintiffs 
to  the  commissioner's  report  They  were  for 
allowance  of  the  simis  paid  by  Mann  to  tbe 
widow  and  child,  and  for  allowing  tbe  fSoO 
attorney's  fees.  I  do  not  see  that  tbe  ie- 
fendant  is  aggrieved  by  failure  to  bold  that 
the  $950  was  erroneous  credit  to  Mann.  Tbe 
omission  was  in  his  favor.  The  decree  Is  In- 
ferentlally  one  sustaining  the  exception  so 
far  as  to  decree  the  debt  of  plalntlffa,  re- 
gardless of  the  credits.  But  in  fact  the  com- 
missioner made  no  report  as  to  these  Items 
of  credit  in  the  settlement  but  submitted 
them  to  the  court  and  the  exceptions  an 
immaterial. 

Decree  reversed  and  case  remanded. 


(6$  W.  Tk  IS) 

McGRAW  V.  HOLLER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
AprU  4,  1903.) 

BES  JUDICATA— JUDGMENT— CORRBCTION  Of 
ERRORS. 

1.  If  this  court  take  jurisdiction  of  a  Judg- 
ment, and  affirm  it  tbe  plaintiff  in  error  can- 
not afterwards  in  any  proceeding  qnestion  mcb. 
Jurisdiction,  as  it  is  res  adjudicata  as  to  him. 

2.  A  motion  by  the  defendant  to  correct  a 
judgment  for  errors  apparent  on  the  face  of 
the  record  comes  too  late  after  such  judgment 
on  writ  of  error  obtained  by  him  has  been 
afllrtncd  by  this  court  without  reservation  or 
unconditionally. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Webster  Conntr; 
W.  6.  Bennett  Judge. 

Action  by  J.  T.  McGraw  against  J.  B. 
Roller.  Judgment  for  plahitiff,  and  defendant 
brings  OTor.    Affirmed. 

W.  S.  Laldl^  and  John  B.  Roller,  for  plain- 
tiff in  error.  Jake  Fisher  and  John  T.  lie- 
Graw,  for  defendant  in  error. 

DENT,  J.  For  tbe  second  time  John  B. 
Roller  seeks  the  aid  of  this  court  to  avoid  a 
Judgment  against  him  in  favor  of  John  T.  Mc- 
Graw, rendered  by  the  circuit  coxat  of  Web- 
ster county.  The  Judgment  formerly  before 
this  court  is  here  repeated,  to  wit:  "This  day 
came  the  plahitiff,  by  Jake  Fisher,  his  attor- 
ney and  the  defendant,  by  H.  0.  Thtmnond,' 
bis  attorney,  apperred  specially  for  the  par- 
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poae  of  hdviug  the  writ  qnasbed,  and  there- 
upon the  defendant,  by  his  said  attorney,  mov- 
ed the  court  to  qoaah  the  writ  herein  for  rea- 
son stated  In  his  special  plea,  and  the  said 
defendant  tendered  his  special  plea  In  writing, 
setting  ont  the  matters  aforesaid,  to  the  filing 
of  which  the  plalntlfF  objected,  wUch  objec- 
tion, being  considered  by  the  court.  Is  sustain- 
ed, and  said  special  plea  Is  refused,  and  the 
motion  aforesaid  overruled;  to  which  ruling  of 
the  eonrt  the  defendant,  by  his  attorney,  ex- 
cepted. Whereupon  the  said  defendant  was 
solemnly  called,  but  came  not,  and  the  court 
finds  for  the  plaintiff.  Thereupon  it  is  consid- 
ered by  the  court  that  the  plaintiff  recover  of 
the  defendant  $837.42,  with  interest  from  this 
date,  and  his  costs."  The  Judgment  was  af- 
firmed. 47  W.  Va.  660,  85  S.  B.  822.  RoUw 
then  made  a  motion  in  the  circuit  court  to  set 
aside  the  Judgment  for  errors  of  law  apparent 
on  the  face  of  the  record.  On  the  Bth  day  of 
August,  1901,  the  circuit  court  entered  an  or- 
der overruling,  his  motion  and  dismissing  bis 
petition  for  the  reason  tliat  the  affirmance  of 
the  Jadgment  of  tlils  court  precluded  any  fur- 
ther Investigation  into  errors  of  law  committed 
prior  thereto.  Roller,  now  duly  repentant  tliat 
be  obtained  the  former  writ  of  error.  Insists 
that  both  the  court  and  counsel  on  both  sides 
OTerlooIced  the  fact  that  this  court  was  wltli- 
ont  jorisdlction  to  entertahi  snch  writ,  but  that 
the  same  should  have  been  dismissed  as  Im- 
provldently  awarded,  and  that,  the  court  hav- 
ing assumed  Jurisdiction  thereof  In  face  of  the 
statute  forbidding  It,  the  Judgment  of  affirma- 
tion is  a  noliity,  and  not  binding  on  this  or  the 
circnlt  court,  and  should  be  so  treated.  The 
Btatutt:  referred  to  is  section  6,  c.  184,  Code 
1899,  which  provides  that  "no  writ  of  error  or 
supersedeas  shall  be  allowed  or  entertained 
by  an  apiiellate  court  for  any  matter  for  which 
a  Judgment  is  liable  to  be  reversed  on  motion 
by  the  coxirt  which  rendered  the  Judgment,  un- 
til such  motion  be  made  and  overruled  hi 
whole  or  in  part."  Boiler  insists  further  that 
the  Judgment  wa^  by  default,  and  came  un- 
der the  provisions  of  this  section.  An  inspec- 
tion of  the  Judgment,  however,  shows  that  it 
was  not  wholly  by  default,  as  the  defendant 
appeared  specially,  and  presented  his  motion 
to  quash  and  plea  in  abatement,  and  obtained 
from  the  court  an  adjudication  thereon,  which 
was  reviewable  by  this  court  whenever  a  final 
Judgment  was  entered.  As  to  this  adjudica- 
tion, the  final  Judgment  could  never  be  treat- 
ed as  one  by  default,  but  must  be  regarded  as 
one  finally  adjudicating  the  questions  present- 
ed by  the  defendant  by  his  special  appearance. 
Snch  adjudication  was  reviewable  by  this 
court  at  the  Instance  of  the  defendant.  Nor 
was  it  necessary  to  make  any  further  motion 
with  regard  thereto  before  obtaining  Ills  writ 
of  error  to  this  court  Hence  the  writ  of  er- 
ror was  proper  as  to  such  adjudication.  The 
case,  then,  being  properly  before  this  court  on 
finding  that  the  circuit  court  had  committed 
no  error  as  to  the  matter  adjudicated,  it  could 
not  do  otherwise  tlian  to  affirm  the  Judgment 


at  least  to  this  extent,  and  it  would  have  been 
improper  to  have  dismissed  the  writ  of  error 
as  improvldently  awarded.  The  Judgment  of 
affirmation  therefore  cannot  be  treated  as  a 
nullity.  It  was  my  impression,  however,  that 
It  could  be  regarded,  except  as  to  the  matters 
adjudicated  by  the  court  below,  as  a  mere 
afiBrmance  of  a  Judgment  by  default  and  that 
it  wonld  not  preclude  the  defendant  from  malE- 
Ing  a  motion  to  set  aside  or  correct  for  errors 
of  law  in  the  trial  court,  but  that  the  parties 
were  left  In  precisely  the  same  position  and 
with  the  same  remedies  as  though  no  writ  of 
error  had  ever  been  granted.  3  Cyc.  423. 
Our  authorities  lead  to  a  different  conclusion. 
The  statute  relied  on  was  made  for  the  pro- 
tection of  appellate  courts  by  compelling  liti- 
gants to  first  present  their  matters  for  adjudi- 
cation to  the  lower  courts  without  fioodlng  the 
higher  courts  with  unllUgated  questions  of 
fact  and  law.  It  applies  strictly  to  Judgments 
by  default  and  to  all  such  questions  and  cler- 
ical errors  as  have  not  been  matters  of  litiga- 
tion and  adjudication  before  the  lower  court. 
To  any  material  question  arising  during  the 
progress  of  litigation  and  adjudicated  by  the 
court  the  statute  does  not  apply,  although  a 
writ  of  error  does  not  He  until  after  final  judg- 
ment, but  as  to  such  adjudication  does  lie,  al- 
though such  final  Judgment  is  entered  up  by  , 
default— as  when  a  final  Judgment  is  entered 
up  by  default  after  demurrer  to  a  declaration 
or  bill  has  been  overruled.  Watson  v.  Wlg- 
ginton,  28  W.  Va.  533,  S49.  The  defendant  ia 
not  bound  to  apply  for  a  writ  of  error  as  to 
such  preliminary  adjudications  until  he  has 
made  a  motion  to  set  aside  such  judgment  by 
default  for  other  errors.  He  may  malce  such 
motion  first,  and  have  the  advantage  of  both 
adjudications,  and  should  do  so  if  he  wishes 
to  avail  himself  thereof.  Steenrod's  Adm'r  v. 
RaUroad  Co.,  25  W.  Va.  183.  If,  however,  he 
takes  his  writ  of  error  without  first  making, 
such-  motion,  it  is  his  duty,  If  he  relies  there- 
on, to  present  to  the  appellate  court  all  errors 
apparent  on  the  face  of  the  record,  whether 
litigated  in  the  lower  court  or  not,  for  the  rea- 
son that  the  appellate  court  having  the  whole 
record  before  It,  may  reverse  for  error  appar- 
ent on  the  face  thereof  without  regard  to  the 
assignments  of  error,  that  justice  may  be  done 
between  the  parties  and  litigation  be  ended, 
or  may  reserve  the  right  to  litigate  such  ques- 
tions in  the  lower  court.  Having  jurisdiction 
to  begin  to  review,  the  appellate  court  may 
continue  to  the  end  thereof,  notwithstanding 
the  statute,  or  the  appellant  may  be  deemed 
to  have  waived  all  legal  errors  by  permitting 
the  judgment  to  be  affirmed  without  reserva- 
tion or  objection.  This  was  settled  in  New- 
man T.  Mollohan,  10  W.  Va.  489,  which  was 
a  much  stronger  case  in  favor  of  the  appel- 
lant than  the  present  one,  for  the  reason  the 
appellant  In  that  case  had  not  been  sum- 
moned to  appear  in  the  lower  court.  New- 
man V.  Mollohan  has  been  cited  and  approved 
In  these  cases:  Blowpipe  Co.  v.  Spencer,  46 
W.  Va.  590,  33  S.  B.  342;   Ferguson  t.  Bill-     • 
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lender,  32  W.  Va.  82,  9  S.  B.  88;  Renlck  t. 
Ludlngton,  20  W.  Va.  537.  On  page  53T  of 
the  last  ease  Judge  Green  says:  "It  may  be 
regarded  as  well  settled  that,  If  an  appellate 
court  has  ever  so  erroneously  decided  that  It 
has  Jurisdiction  of  a  cause,  and  then  proceeds 
to  determine  It  on  its  merits,  the  parties  to  the 
cause  are.bound  as  res  adjudicata  by  the  deci- 
sion of  the  court  that  it  has  Jurisdiction,  as 
well  as  by  the  decision  of  the  court  on  Its  mer- 
its." Continuing,  on  page  538  be  says:  "It  Is 
true  that  In  these  cases  the  court  of  appeals 
had  no  Jurisdiction  of  the  causes,  and  took 
Jurisdiction  of  them  erroneously,  not  because 
the  appellants  were  not  proper  parties  to  the 
cause,  but  because  the  court  itself  had  no  Ju- 
risdiction to  make  any  decree  in  such  a  cause 
as  was  presented.  But  by  taking  the  Jurisdic- 
tion and  rendering  the  decree,  however 
thoughtlessly  it  might  have  been  done,  they 
necessarily  decided  that  they  had  Jurisdiction, 
and  all  the  parties  to  the  cause  were  bound, 
as  well  as  the  court  Itself,  by  this  Implied  de- 
cision that  the  court  bad  Jiu-isdictlon;  it  be- 
ing held  that  this  decision  implying  that  the 
court  bad  Jurisdiction  was  res  adjudicata." 
This  language  would  seem  to  settle  this  case, 
even  though,  as  the  appellant  insists,  the  court 
assumed,  at  his  instance,  a  Jurisdiction  it  did 
,  not  possess.  But,  as  we  have  seen,  it  did 
have  Jurisdiction  at  least  to  the  extent  of  the 
litigation  in  the  lower  court,  and,  having  such 
Jurisdiction,  without  objection  by  the  appel- 
lant It  affirmed  the  Judgment  of  the  lower 
court  without  reservation.  The  question  of 
its  Jurisdiction  and  the  errors  sought  to  be 
corrected  by  the  appellant  on  motion  have  by 
such  affirmation  become  res  adjudicata,  and 
can  no  longer  be  inquired  into  in  this  or  the 
drcuit  court 

In  the  ligbt  of  the  authorities  the  Judgment 
complained  of  Is  right,  and  is  affirmed. 


(S2  w.  Va.  KS) 

SNYDEB    T.    MIDDLE    STATES   LOAN, 
BUILDING  &  CONSTBUCTION  CO. 

(Supreme  Court  of  Appeals  of  West  Virt^nla. 
Dec.  20,  1902.) 

DECRBB— REVIEW     AT     SUBSEQUENT     TERU— 
RES  JUDICATA— USURY. 

1.  A  final  decree  upon  the  merits,  after  an- 
swer filed,  canuot  be  reheard,  reviewed,  or  oth- 
erwise disturbed  in  the  court  below,  after  the 
end  of  the  term  at  which  it  was  pronounced, 
except  for  such  matter  as  coDStitutes  ground 
for  a  bill  of  review  for  error  apparent  in  the 
decree,  bill  of  review  for  newly  discovered  evi- 
dence, or  an  original  bill  to  Impeach  it  for  suf< 
ficient  cause,  such  as  fraud  in  its  procurement. 

2.  A  person  owing  a  usurious  debt,  who  is 
a  party  to  a  suit  in  equity  and  fails  to  claim, 
by  any  form  of  pleading,  the  benefit  of  the 
statute  against  usury  before  a  final  decree  has 
been  entered  as  to  the  amount  of  the  debt,  is 
thereafter  barred  by  the  principle  of  res  Judi- 
cata from  setting  up  the  defense  of  usury. 

3.  A  deed  ot  trust  conveyiag  all  the  property 
of  a  debtor  to  a  trustee  for  the  benefit  of  his 
creditors  works  an  appropriation  of  the  prop- 
erty so  conveyed  for  that  purpose;   and,  as  the 

«     defense  of  usury  is  personal  to  the  debtor  while 


he  lives,  the  trustee  In  sncb  deed  of  tmst  ca» 
not  interpose  it. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Tucker  County; 
John  Homer  Holt  Judge. 

BiU  by  E.  E.  Snyder  against  the  Kliddle 
States  Loan,  Building  &  Construction  Com- 
pany. Decree  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Cunningham  &  Stall  ings,  for  appellant.  C. 
O.  Strieby,  for  appellee. 

POFFENBAR6ER,  J.     Afl  tmstee  In  a 

deed  of  trust  executed  by  E.  B.  Snyder,  con- 
veying all  bis  property,  real  and  personal, 
for  the  benefit  of  his  creditors,  A.  B.  Stall- 
Ings,  in  April,  1898,  brought  a  suit  In  equity 
In  the  circuit  court  of  Tucker  county  to  ob- 
tain an  adjudication  of  all  matters  in  differ- 
ence between  Snyder  and  bis  creditors  and 
among  the  creditors  themselves,  and  especial- 
ly to  enjoin  a  sale  of  Snyder's  real  estate 
under  a  deed  of  trust  executed  by  him  to  se- 
cure a  loan  made  to  him  by  the  Middle  States 
Loan,  Building  &  Construction  Company,  a 
Maryland  corporation.  The  Injunction  hav- 
ing been  awarded  and  process  served  npon 
the  defendants,  the  bill  was  taken  for  con- 
fessed as  to  a  part  of  them,  Snyder  and  some 
others  filed  answers,  and  the  building  asso- 
ciation and  others  demurred.  On  the  28fh 
day  of  November,  1888,  the  demurrers  were 
overruled  and  time  given  for  answers,  a  mo- 
tion to  dissolve  the  injunction  was  continued, 
and  an  order  of  reference  to  a  commissioner 
entered.  The  commissioner  having  ascer- 
tained and  reported  the  amount  due  the 
building  association  at  the  sum  of  $799.37,  as 
well  as  numerous  debts  due  other  parties, 
the  report  was,  on  tbe  16th  day  of  March, 
1899,  confirmed,  a  decree  entered  for  the  pay- 
ment of  the  debts  therein  set  forth,  and  tbe 
real  estate  ordered  to  be  rented. 

At  September  rules,  19(X),  a  bill  ot  review 
was  filed  In  the  cause  by  Snyder  and  Stall- 
ings,  trustee,  setting  forth  the  former  pro- 
ceedings, alleging  that  the  finding  in  favor  of 
the  building  association  was  erroneous  be- 
cause It  included  usurious  interest  in  tbe 
form  of  illegal  dues  and  premiums  allowed 
by  the  commissioner,  and  that  an  exception 
to  tbe  report  on  that  ground  had  been  filed 
by  Snyder  and  overruled  by  the  court  &nd 
praying  that  for  this  error,  the  decree  might 
be  reversed  and  set  aside,  and  the  cause 
again  referred  to  a  commissioner  with  direc- 
tions to  restate  the  account  disallowing  the 
Illegal  charges  of  the  building  association, 
and  giving  Snyder  credit  on  tbe  debt  for  all 
amounts  paid  thereon  by  him.  To  this  the 
building  association  demurred,  and,  its  de- 
murrer being  overruled,  it  filed  >  an  answer. 
The  court  referred  the  cause  to  a  commis- 
sioner, who  restated  the  account  and  found 
a  balance  of  $20.95  due  the  building  associa- 
tion, and,  by  a  decree  entered  June  20,  1901, 
tbe  exceptions  to  this  report  were  overruled, 
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and  It  was  confirmed,  and  from  fhe  decree 
the  balldintr  association  has  appealed. 

The  brief  of  connsel  for  appellees  argues 
that.  If  the  blU  Is  Insnffldent  as  a  bill  of  re- 
view for  error  apparent  in  the  decree,  it  mast 
be  entertained,  and  held  good  as  a  supple- 
mental bill  or  ft  petition  for  rehearing.  A 
snfBdent  answer  to  this  contention  is  that  it 
was  filed  long  after  the  expiration  of  the 
term  of  coart  at  which  the  decree  sought  to 
be  reviewed  and  reopened  was  entered.  That 
decree  being  a  final  adjudication  of  the 
amonnt  dne  from  Snyder  to  the  building  as- 
sociation, and  the  term  having  ended,  it  could 
be  reheard  In  the  court  below  only  upon  a 
bill  of  review.  Carper  v.  Hawkins,  8  W.  Va. 
291;  Hodges  v.  Davis,  4  Hen.  &  M.  400; 
Laidley  v.  Merrlfield,  7  Leigh,  863;  Ohilders 
T.  Loudbl,  61  W.  Va.  569,  42  S.  B.  637.  If 
the  decree  were  Interlocutory,  the  bill  might 
be  treated  as  a  petition  or  supplemental  bill 
In  the  nature  of  a  bill  of  review,  It  seems, 
but  there  is  no  occasion  to  so  bold  here. 
Laldley  v.  Merrifleld,  dted. 

Vor  the  review  of  a  final  decree  upon  the 
hearing,  after  the  end  of  the  term,  the  meth* 
ods  are  appeal,  bill  of  review  for  error  appar- 
ent, bill  of  review  for  newly  discovered  mat- 
ter, original  bill  to  set  it  aside  for  fraud  in  its 
procurement  or  other  supervenient  cause,  or. 
If  It  be  utterly  void  for  want  of  Jurisdiction, 
motion  to  vacate  it,  some  of  the  authorities 
say;  but  in  this  last  case,  It  Is  said  In  Conrad 
V.  County,  10  W.  Va.  784,  that  appeal  is  the 
better  remedy.  When  the  decree  is  not  void, 
nor  such  as  may  be  corrected  In  the  lower 
court  by  bill  of  review  or  original  bill,  ap- 
peal Is  the  only  remedy.  Subjnct  to  the  right 
of  review  upon  appeal  in  such  case,  every> 
thing  decided  expressly  or  by  necessary  im- 
pUcation  Is  res  judicata,  and  cannot  be  dis- 
tnrbed  or  altered  by  a  subsequent  decree. 
Bodidn  V.  Rollyson,  48  W.  Va.  453,  87  S.  B. 
617;  Camden  v.  Wemlnger,  7  W.  Va.  628; 
Campbell's  Ex'rs  v.  Campbell's  Ex'r,  22  Grat. 
648;  Bank  v.  Craig,  6  Leigh,  399. 

To  the  maintenance  of  a  bill  of  review  for 
newly  discovered  evidence  it  must  appear, 
not  only  that  the  new  evidence  is  material 
and  such  as  would  probably  effect  a  result 
different  from  that  embodied  in  the  decree, 
bnt  that  it  has  been  discovered  since  the  en- 
tering of  the  decree.  Bart  Ch.  Pr.  337; 
Wethered  v.  Elliott,  45  W.  Va.  436,  32  S.  B. 
208.  Such  bin  must  allege  and  prove  the 
discovery  of  new  matter  which  could  not 
have  been  used  at  the  time  of  making  the 
decree.  Dingess  v.  Marcum,  41  W.  Va.  757, 
24  S.  B.  624;  Sewing  Machine  Co.  v.  Dun- 
bar, 32  W.  Va.  335,  9  S.  B.  237.  As  this  bill 
sets  up  nothing  which  did  not  appear  in  the 
record  at  the  time  the  decree  complained  of 
was  entered,  it  cannot  be  treated  as  a  bill 
for  newly  discovered  matter,  and  no  claim  is 
made  by  counsel  that  It  Is  such  a  bill.  Is  it 
available  as  a  bill  of  review  for  error  appar- 
ent?   That  the  contract  between  the  building 


association  and  Snyder  is  illegal,  under  the 
ruling  of  this  court  In  Gray  v.  Building  As- 
sociation, 48  W.  Va.  164,  87  S.  B.  533,  54  L. 
B.  A.  217,  Bank  v.  Handley,  48  W.  Va.  690, 
87  S.  B.  536,  and  Floyd  v.  Investment  Co.,  49 
W.  Va.  827,  88  S.  B.  668,  64  L.  B.  A.  536,  87 
Am.  St  Bep.  805,  in  respect  to  the  premium 
charged  against  borrowers,  there  can  be  no 
doubt  If,  before  the  decree  was  entered, 
illegality  of  this  contract  was  pleaded  by  one 
who  was  entitied  to  interpose  the  defense  of 
nsury,  there  was  error.  Otherwise  there  was 
not  In  this  state,  the  defense  of  nsury 
must  always  be  pleaded,  else  it  is  waived. 
Lee  V.  Feamster,  21  W.  Va.  108,  45  Am.  Bep. 
649;  Barbour  v.  Tompkins,  31  W.  Va.  410,  7 
8.  B.  1;  Crenshaw's  Adm'r  v.  Clark,  5  Leigh, 
68;  Spengler  v.  Snapp,  6  Leigh,  47a  While 
it  is  not  permissible,  on  a  bill  of  review  for 
error  apparent  In  the  decree,  to  look  into  the 
evidence  and  pass  upon  controverted  mat- 
ters of  fact  (Lorentz  v.  Lorentz,  32  W.  Va. 
556,  9  S.  B.  888;  Dunn's  Bx'rs  v.  Eenick,  40 
W.  Va.  849,  22  S.  B.  66),  the  pleadings,  ez- 
hlblts  filed  with  them,  orders  and  decrees, 
and  facts  admitted  in  the  pleadings  or  stated 
in  the  decree,  may  t>e  considered.  Dunn's 
Bx'rs  y.  Benick,  cited;  Core  v.  Strickler,  24 
W.  Va.  689,  697.  As  the  building  association 
exhibited  with  its  answer  the  bond  of  Sny- 
der, its  by-laws,  and  a  statement  of  its  ac- 
count against  Snyder,  the  facts  showing  Ille- 
gality were  admitted,  and,  of  course,  open 
for  consideration,  if  the  benefit  of  the  ille- 
gality had  been  claimed  in  the  pleadings. 

As  stated,  the  overruling  of  the  exception 
of  Snyder  to  the  report  of  the  commissioner 
is  relied  upon  as  an  error  apparent  upon  the 
record.  That  exception  reads  as  follows: 
"Because  the  commissioner  allows  the  Build- 
ing, Loan  &  Construction  Company,  by  in- 
cluding fees,  premiums.  Interest,  and  fines 
utter  the  assignment  of  said  Snyder  to  trus- 
tee Stalllngs,  when  in  fact  he  should  have 
reported  the  amount  dne  said  building  and 
loan  company  at  the  time  of  the  assignment, 
with  interest  at  6  per  cent,  from  that  date, 
said  deed  of  assignment  having  been  made 
for  the  t>enefit  of  all  the  creditors  of  said 
Snyder,  the  said  building  and  loan  company 
should  not  have  more  rights  by  collecting 
premiums  and  fines  than  the  other  creditors 
of  the  said  Snyder."  Inspection  of  this  ex- 
ception shows  not  only  that  illegality  of  the 
contract  was  not  relied  upon  or  claimed,  but 
that  on  the  contrary,  the  defendant  Snyder, 
admitted  the  validity  of  the  contract  and 
objected  only  to  the  charge  of  dues,  pre- 
miums, interest,  and  fines  after  the  date  of 
the  assignment  made  by  him.  It  is  so  mani- 
fesUy  insufficient  as  a  plea  of  nsury  that  it 
is  not  insisted  upon  in  the  brief,  and  merits 
no  further  discussion  here.  In  his  answer, 
Snyder  failed  to  set  up  the  defense  of  usury, 
admitted  that  at  the  time  of  the  assignment 
Ills  Indebtedness  to  the  building  association 
was  $696.86,  and  resisted  nothing  except  a 
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charge  of  $12.14,  claimed  as  expenses  paid 
for  adyertlBlng  the  sale  of  his  property  un- 
der the  deed  of  trust  on  a  former  occasion. 

If  the  plea  of  usury  by  the  trustee  would 
have  been  available,  matter  Is  alleged  by 
Stalllngs,  trustee,  In  the  original  bill,  which 
might  be  sufficient.  In  some  Jurisdictions  It 
has  been  held  that  the  right  to  recover  back 
money  paid  as  usury  Is  a  vested  right,  and 
passes  to  an  assignee  for  the  benefit  of  cred- 
itors. 27  Am.  &  Eng.  Enc.  Law,  692;  Cor- 
coran T.  Powers,  6  Ohio  St.  19;  Beach  v. 
Bank,  8  Wend.  573;  Gray  ▼.  Bennett,  3 
Mete.  (Mass.)  522;  Tamplin  T.  Wentworth, 
99  Mass.  63;  Woolfolk  v.  Plant,  46  Ga.  422. 
But  the  contrary  Is  held  In  Low  v.  Mnssey's 
Estate,  36  Vt  183.  Of  the  many  cases  de- 
cided by  this  court  touching  the  subject  of 
usury,  It  is  believed  that  none  directly  in- 
volve this  question.  One  of  the  leading  cases 
is  Lee  V.  Feamster,  cited,  establishing  the 
rule  that  the  defense  of  usury  is  personal  to 
the  debtor,  and  that  during  his  lifetime  his 
creditor  cannot  plead  It  to  defeat  the  claim 
of  another  creditor.  In  the  course  of  the 
opinion.  Judge  Johnson  reviews  a  large  num- 
ber of  cases,  decided  by  the  courts  in  many 
of  the  states,  showing  Instances  of  exceptions 
to  the  rule.  It  Is  very  generally  held  that, 
where  a  mortgagor  conveys  the  mortgaged 
premises  charged  with  an  usurious  debt,  the 
grantee  may  plead  usury  against  it  Cole 
V.  Bansemer,  26  Ind.  94;  HcAlIster  v.  Jer- 
man,  82  Miss.  142;  Insurance  Co.  v.  Bowen, 
47  Barb.  618;  Bank  v.  Warehouse  Co.,  49 
N.  Y.  642;  Shufelt  v.  Shufelt,  9  Paige,  137, 
87  Am.  Dec.  881;  Gunnison  v.  Gregg,  20  N. 
H.  100.  It  la  believed  to  be  uniformly  held, 
however,  that,  where  the  grantee  takes  his 
assignment  or  conveyance  from  the  borrower 
subject  to  the  usurious  lien  thereon,  be  can- 
not avail  himself  of  the  defense  of  usury. 
If  be  simply  buys  the  equity  of  redemption 
be  may,  for  In  such  case  he  takes  the  whole 
interest  which  the  grantor  had  In  the  prop- 
erty, and  that  carries  the  right  to  have  the 
usury  expunged  from  the  debt  But  If  he 
purchases  the  property,  and,  as  a  part  of 
the  consideration  therefor,  assumes  the  pay- 
ment of  the  usurious  debt,  he  is  precluded 
from  the  defense.  Smith  v.  McMillan,  46 
W.  Va.  677,  33  S.  E.  283;  Shufelt  v.  Shufett, 
9  Paige,  137,  37  Am.  Dec.  381;  Post  v.  Dart 
8  Paige,  639;  Sands  v.  Church,  6  N.  Y.  847; 
Morris  V.  Floyd,  6  Barb.  130.  Akin  to  the 
proposition  that  the  purchaser  of  an  equity 
of  redemption  may  claim  the  benefit  of  the 
usury  statute,  is  the  proposition  that  an  exe- 
cution creditor,  in  subjecting  property  char- 
ged with  an  usurious  debt,  may  resist  the 
usury  in  the  prior  debt  DIx  v.  Van  Wyck, 
2  Hill  (M.  Y.)  522;  Jackson  v.  Tuttle,  9 
Cow.  233.  Bank  v.  Warehouse  Co.,  49  N. 
Y.  642.  quoted  in  Lee  v.  Feamster,  decided 
that  a  borrower  may  appropriate  property  for 
the  benefit  of  an  usurious  debt,  and  make 
such  appropriation  by  assigning  property  in 
trust  for  the  payment  of  such  debt;    and 


that.  If  be  does,  neither  the  assignee  nor 
any  other  person  can  claim  that  property  so 
appropriated  shall  not  be  applied  to  its  pay- 
ment Tbe  same  doctrine  is  announced  as  a 
general  proposition  In  Tyler  on  Usury,  at 
page  403,  in  the  following  language:  "He 
may  also  set  apart  and  dedicate  a  certain 
fund  or  certain  specified  property  to  the  pay- 
ment of  the  usurious  security,  and  his  agent 
who  has  received  the  funds  with  which  to 
pay  it  cannot  withhold  it  on  the  ground  of 
usury.  It  is  in  all  these  cases  the  party  who 
owes  tbe  debt  and  who  devotes  bis  prop- 
erty to  pay  It  that  can  alone  set  up  the 
defense  of  usury.  If  for  any  reason— his  de- 
sire to  avoid  litigation,  tala  pride  of  char- 
acter, or  his  consclentions  sense  of  Justice- 
he  may  be  induced  to  waive  bis  legal  rights 
and  to  satisfy  a  demand,  he  Is  at  liberty  to 
do  BO,  although  it  may  be  obnoxious  to  the 
defense  of  usury."  As  It  appears  to  be  very, 
well  settled  that,  where  the  debtor  sets  apart 
and  appropriates  property  for  the  payment 
of  an  usurious  debt,  it  must  be  so  applied, 
the  trustee  in  a  deed  of  trust  made  for  the 
benefit  of  creditors,  although  in  some  sense 
be  represents  the  debtor,  cannot  plead  the 
usury.'  Such  conveyance  to  a  trustee  differs 
from  a  mortgage  and  the  ordinary  deed  of 
trust  executed  to  secure  a  debt  and  is  held 
to  be  an  appropriation  of  property  for  the 
payment  of  the  debts.  Sandusky  r,  Faris. 
49  W.  Va.  150,  38  S.  E.  663;  Woodruff  v. 
Robb,  19  Ohio,  216;  Brlggs  v.  Davis.  21  N. 
Y.  674;  Hoffman  v.  Mackall,  S  Ohio  St  124. 
64  Am.  Dec.  637;  Burrlll  on  Assign.  12; 
Beach  on  Trusts  and  Trustees,  (  596;  Pom. 
Eq.  Jur.  t  995.  On  this  ground,  as  well  as 
the  excluslveness  of  the  plea  of  usury  as  a 
personal  privilege  of  the  debtor,  It  must  be 
held  that  the  trustee  In  such  deed  of  trust 
catinot  Interpose  that  plea.  In  Lee  y.  Feam- 
ster, the  fact  that  the  debtor  was  living  and 
capable  of  pleading  himself  is  emphasized. 
In  this,  the  court  placed  Itself  In  line  with 
the  general  trend  of  authorities.  In  Billlng- 
ton  T.  Wagoner,  33  N.  Y.  31,  Davles,  J.,  In 
delivering  tbe  opinion,  said;  "But  this  de- 
fense or  objection  to  tbe  contract  that  It  Is 
void  on  account  of  usury,  can  only  be  alleged 
or  set  up  by  the  party  bound  by  the  original 
contract  to  pay  the  sum  borrowed,  or  bis 
sureties,  heirs,  devisees,  or  personal  repre- 
sentatives." 

While  It  Is  not  claimed  In  the  brief,  on 
the  principle  of  relief  In  equity  against  Judg- 
ments at  law  on  the  ground  of  usury,  that 
the  debtor  may,  notwithstanding  the  finality 
of  the  decree  and  expiration  of  the  terno, 
still  set  up  the  defense  of  usury  as  an  ex- 
ception to  the  general  rule.  It  may  be  thought 
that  such  right  exists.  On  the  subject  of 
such  relief  there  Is  an  apparent  conflict  In 
the  Virginia  cases.  See  Rankin's  Ex'r  v. 
Rankin's  Adm'rs,  1  Grat  168;  Brown  ▼. 
Tuell's  Adm'r,  5  Rand.  543,  16  Am.  Dec.  759. 
Hope  V.  Smith,  10  Grat  221,  later  than  any 
of  the  other  cases  cited,  holds  that  "usary 
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In  fhe  bonds  upon  whicb  tbe  judgments  were 
recovered  cannot  be  set  up  to  tbe  Jndg- 
mentB."  Bnt  tbe  question  Is  not  Important 
here,  and  need  not  be  decided.  Snyder,  tbe 
debtor,  bas  bad  bis  day  In  a  court  of  equity 
and  failed  to  set  up  bla  defense  before  a 
decree  was  entered  against  Urn,  and  tbe 
principle  of  res  Judicata  now  bars  bis  de- 
fense;. 

For  tbe  reasons  glTen,  tbe  decrees  of  March 
7,  1801.  and  June  20,  1901,  made  upon  tbe 
UD  of  review,  most  be  reversed,  tbe  demur- 
rer to  said  bill  of  review  soatalned,  and  tbe 
bill  of  review  dismissed. 


(S3  W.  Va.  861) 

PHCBNIX  ASSUB.  CO.  v.  FRISTOD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  2S,  1903.) 

PliBADINa-ArFIDAVIT-^OINT    ACTION— 8IN- 
GLB  PROMISa. 

1.  If  a  plaintiff  fail  to  file  an  affldavit  with 
his  declaration  In  assumpsit,  after  the  defendant 
baa  appeared  and  filed  a  plea  of  non  assumpsit, 
he  cannot  then  file'  such  affidavit,  and  have  the 
defendant's  plea  stricken  from  the  record  be- 
cause not  accompanied  with  an  affidavit, 

2.  Two  persons,  to  whom  or  for  whose  benefit 
a  third  person  has  promiaed  to  pay  a  single 
amount,  cannot  mamtain  separate  suits  for 
their  alleged  shares  of  such  amount,  or  the 
whole  thereof.    They  must  sue  jointly. 

3.  Defendant  promised  to  pay  the  sum  of 
$8U7.15  for  the  benefit  of  the  Phoenix  and  Pea- 
body  Assurance  Companies.  The  Phoenix'  As- 
surance Company  Instituted  suit  against  de- 
fendant for  the  sum  of  $495.15,  its  alleged 
■hare  of  snch  joint  note.  Such  suit  la  not  main- 
tainable. 

(Syllabus  by  the  Conrt) 

Error  to  Circuit  Court,  Mercer  County;  J. 
M.  Sanders,  Judge. 

Action  by  tbe  Phcenlx  Assurance  Company 
against  L>.  J.  BVlstoe.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

W.  Walter  McOIaugberty,  for  plaintiff  in 
error.  J.  M.  Anderson  and  A.  W.  Beynolds, 
for  defendant  in  error. 

DENT,  J.  Tbe  Phoenix  Assnrance  Com- 
pany asks  the  reversal  of  a  judgment  of  the 
circuit  conrt  of  Mercer  county  dismissing  its 
action  of  assumpsit  against  U  J.  Fristoe. 
The  plaintiff  relies  on  nineteen  assignments 
of  error,  all  of  which  become  unimportant  if 
the  two  principal  assignments  are  determined 
in  favor  of  tbe  defendant  The  first  of  these 
relates  to  the  right  of  tbe  defendant  to  file 
tbe  plea  of  non  assumpsit  without  affidavit, 
and  the  second  to  the  action  of  tbe  court  in 
striking  out  the  plaintiff's  evidence  and  di- 
recting a  verdict  in  favor  of  the  defendant 
Tbe  various  other  assignments  refer  to  tbe 
rulings  of  the  conrt  in  excluding  certain  mat- 
ters of  evidence,  but  as  the  court,  in  the 
Old,  excluded  the  whole  evidence,  all  tbe  oth- 
er qneetlons  are  necessarily  included  in  the 
last;  for  if  tbe  conrt  was  right  in  deter- 
mining tbe  plaintiff  bad  proved  itself  out  of 
tourt,  and  was  not  entitled  to  recover,  the 


ruling  out  of  evidence  that  could  not  mate- 
rially change  tbe  result  could  not  possibly  in* 
Jure  tbe  plaintiff. 

1.  Tbe  plaintiff  did  not  file  its  affidavit  wltb 
its  declaration,  nor  at  tbe  first  rules;  bnt  at 
the  second  rules,  after  defendant  bad  filed 
bis  plea  of  non  assumpsit  and  prevented  the 
office  judgment  from  being  confirmed,  plain- 
tiff appeared  and  filed  his  affidavit,  and  then 
wanted  the  defendant's  plea  stricken  out 
Tbe  court  ruled  properly  that  the  affidavit 
came  too  late  after  plea  filed  and  refused  to 
strike  out  tbe  plea.  In  this  holding  tbe  court 
was  right  If  plaintiff  desires  to  prevent  the 
defendant  from  filing  a  plea  without  affidavit, 
be  must  file  bis  affidavit  with  the  declaratioa 
or  before  tbe  plea  is  filed.  Filing  afterwards, 
even  at  tbe  same  rules,  will  not  compel  the 
defendant  to  amend  his  plea.  In  this  case, 
the  principle,  "First  In  time,  first  in  right,"— 
must  prevail. 

2.  The  declaration  contains  three  counts. 
Tbe  first  Is  for  money  found  due  on  settle- 
ment The  second  charges  an  assumption 
by  the  defendant  of  a  debt  due  tbe  plaintiff 
from  W.  W.  Anderson  &  Co.,  amounting  t» 
the  sum  of  $495.36,  being  a  novation.  The 
third  charges  the  same  thing,  but  that  the 
assumpsit  was  in  writing. 

Tbe  account  filed  with  the  declaration  Is 
for  the  sum  of  $405.86,  debt  of  W.  W.  Ander- 
son &  Co.,  which  the  defendant  ag^reed  to  pay 
in  consideration,  among  other  things,  of  the 
transfer  of  the  local  agency  of  the  plaintiff. 
Plaintiff,  to  sustain  this  account  proves  that 
tbe  defendant  purchased  the  interest  of  W. 
W.  Anderson  ft  Co.  in  tbe  local  agency  of  the 
company  and  others,  and  agreed,  as  part  of 
tbe  consideration,  to  assume  and  pay  the 
sum  of  $867.15,  due  tbe  plaintiff  and  tbe 
Feabody  Insurance  Company  from  W.  W. 
Anderson  &  Co.,  and  for  which  said  W.  W. 
Anderson  ft  Co.  had  executed  their  note, 
payable  to  J.  F.  Faull,  Esq.,  agent  wltb 
Robert  A.  Anderson  and  B.  Prince  as  sure- 
ties, and  that  tbe  account  sued  for,  $495.86, 
was  the  plaintiff's  share  of  this  sum  of  $867.- 
16. 

To  sustain  this  contention,  the  plaintiff  in- 
troduces tbe  note,  whicb  reads  as  follows, 
to  wit:  "$867.16;  Bluefieid,  West  Virginia, 
July  1,  1898.  Three  months  after  date,  we 
promise  to  pay  to  tbe  order  of  J.  F.  Faull, 
Esq.,  agent,  eight  hundred  and  sixty-seven 
dollars  and  fifteen  cents,  wltb  interest  at 

per  cent  per  annum  at  ,  value 

received.  W.  W.  Anderson  &  Co.  Robert  A. 
Anderson.    B.  Prince." 

Two  letters  written  by  plaintifTs  genera) 
agent,  J.  F.  Paull,  as  follows,  to  wit: 

"Wheeling,  West  Vh-ginia,  Nov.  28,  1898. 
L.  J.  Fristoe,  Esq.,  Bluefieid,  W.  Va.— Dear 
Sir:  A  letter  received  today  from  our  Mr. 
A.  W.  Neff  brings  me  the  gratifying  intelli- 
gence that  yon  have  purchased  tbe  remaining 
%  Interest  in  tbe  agency  of  Mess.  W.  W. 
Anderson  &  Co.  and  now  have  full  control 
and  that  for  this  one-half  you  have  assumed 
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tbe  Indebtedness  of  Anderson  to  tbe  Peabody 
&  Pboenix-4887.15,  wbicb  la  to  be  paid  as 
fa6t  as  possible  eacb  montb,  beginning  with 
Jannary,  1899.  I  am  glad  tbat  yon  have  suc- 
ceeded in  secnrlng  tbe  business,  as  I  believe 
you  will  make  a  success  of  it,  as  tbe  field  you 
bare  is  a  good  one,  and  it  will  be  my  ai- 
des vor,  as  far  as  possible  to  belp  you  out  in 
every  respect  Will  yon  kindly  write  me  a 
letter  confirming  tbe  purchase  of  tbe  balance 
of  tbe  Anderson  Interest,  and  tbat  you  bave 
assumed  the  note  of  W.  W.  Anderson  &  Co. 
to  me  ($867.15)  and  payable  as  stated.  Yours 
very  truly,  J.  F.  Paull,  Sec'y  &  Gen.  Agt." 

"Dec.  7tb,  1898.  L.  J.  Fristoe,  Esq.,  Blue- 
fleld,  W.  Va.— Dear  Sir:  On  Nov.  28th  I 
wrote  yon  In  reference  to  tbe  Information 
Mr.  Netr  gave  me  In  regard  to  you  having 
purchased  tbe  interest  of  Mr.  Anderson  and 
assuming  his  Indebtedness  of  $867.15,  and 
requesting  that  you  write  me  confirming  tbe 
porcbase  and  the  assuming  of  this  debt  to  be 
paid  as  agreed  with  Mr.  NefT,  but  so  far  I 
have  not  beard  from  yon.  Will  you  kindly 
let  me  bave  an  answer  to  this  letter  and 
oblige,  yours  truly,  J.  F.  Paull,  Secretary." 

And  tbe  answer  thereto  of  the  defendant: 

"Bluefleld,  West  Virginia,  Dec.  16,  189a 
Mr.  J.  F.  Paull,  Wheeling,  W.  Va.— My  Dear 
Sir:  Replying  to  your  favor  of  the  7th,  I 
received  yours  of  November  28th,  and  should 
have  answered  at  once,  but  was  waiting  to 
hear  from  the  L.  L.  &  O.  before  writing  you. 
I  bave  purchased  the  entire  business  of  W. 
W.  Anderson  &  Co.  and  have  full  charge, 
and  agreed  with  Mr.  Neff  to  assume  tbe 
amount  due  yon  by  said  Anderson  &  Co., 
$867.15.  Mr.  Neff  assured  me  I  could  pay 
this  amount  so  as  to  not  cramp  me  in  the 
business,  all  of  which  I  appreciate  very  much 
and  win  do  my  best  to  cut  same  down  as 
fast  as  possible;  I  realize  bow  lenient  you 
have  been  with  the  agency  and  did  not  ted 
it  right  that  you  should  suffer;  this  Is  why 
I  agreed  to  this  arrangement  I  suppose 
Mr.  Neff  told  yon  that  it  would  be  impossi- 
ble to  make  anything  out  of  the  note.  I 
wish  to  thank  you  very  much  for  your  kind- 
ness In  this  matter,  and  trust  that  the  busi- 
ness may  be  conducted  in.  such  a  manner 
tbat  it  may  be  of  the  .most  pleasant  to  eacb 
of  us.  With  kindest  regards,  I  beg  to  re- 
main. Tours  very  truly,  L.  J.  Fristoe." 

These  letters  prove  beyond  question  that 
the  defendant  agreed  to  assume  and  pay  to 
J.  F.  Paull,  general  agent  of  tbe  Peabody  and 
Phoenix  Companies,  the'  sum  of  $867.15,  in 
consideration  of  the  transfer  to  him  of  the 
interest  of  W.  W.  Anderson  &  Co.  in  the 
local  agency.  In  short,  this  was  a  novation 
of  this  indebtedness  in  so  far  as  defendant 
was  concerned.  Defendant  appears  never  to 
bave  been  informed  bow  much  was  due  to 
eacb  of  these  companies,  or  he  never  assumed 
to  pay  them  separately,  and  in  taking  the  note 
from  W.  W.  Anderson  &  Co.  the  amounts 
were  consolidated.  His  contract  was  to  pay 
to  J.  F.  r*aull,  secretary  and  general  agent  tbe 


sum  of  $867.16  for  tbe  two  companies— the 
Peabody  and  Phoenix.  Tbe  proof,  written 
and  oral,  fully  sustains  this  to  be  the  con- 
tract The  question  then  presented  on  the 
motion  to  strike  out  the  evidence  was  wheth- 
er the  plaintiff  had  the  right  to  maintain 
a  separate  suit  against  tbe  defendant  for  its 
share  of  this  sum  of  money.  The  drcnlt 
court  decided  not  for  tbe  reason  that  the 
defendant  had  not  made  an  assumption  to 
pay  to  plaintiff  its  separate  share  of  ttiis  sum, 
but  bad  agreed  to  pay  the  whole  sum  to 
J.  F.  Paull,  general  agent  for  tbe  benefit 
of  both.  Therefore  they  could  not  sue  him 
separately.  There  Is  no  evidence  tbat  the 
defendant  ever  made  a  separate  promise  to 
tbe  plaintiff,  but  the  note,  and  the  letters 
show  that  tbe  promise  to  them  was  Joint 
In  2  Tuck.  Com.  257,  tbe  law  is  stated  to  be: 
"When  tbe  contract  is  made  with  several, 
whether  it  were  under  seal  or  by  parol,  if 
their  legal  interest  were  joint  they  must 
all,  if  living,  join  in  an  action  in  form  ex 
contractu  for  tbe  breach  of  it  though  the 
covenant  or  contract  with  them  were  in 
terms  joint  and  several;  tbe  reason  assigned 
is  tbat  when  the  Interest  Is  Joint  if  several 
were  to  be  permitted  to  bring  actions  for 
one  and  tbe  same  cause,  tbe  court  would  be 
in  doubt  for  which  of  them  to  give  Judg- 
ment Therefore,  where  A.  declared  upon  an 
account  stated  with  him,  of  moneys  due  to 
him 'and  a  third  person,  after  verdict  Judg- 
ment was  arrested  on  tbe  ground  tbat  tbe 
promise,  whether  express  or  Implied,  must 
in  point  of  law,  be  considered  as  made  to 
all  tbe  persons  whose  debt  it  was,  and  there- 
fore they  ought  to  have  Joined  in  the  action." 
16  En.  Plead.  &  Pract  629,  536.  In  this  case 
tbe  promise  was  made  by  the  defendant  to 
pay  for  tbe  benefit  of  tbe  two  companies— 
the  Peabody  and  the  Phoenix— $867.15,  and 
the  Pbcenlx  brings  a  separate  suit  claiming 
tliat  Its  share  of  the  promise  is  tbe  sum  of 
$405.3&  If  its  suit  Is  maintained,  tbe  Pea- 
body may  In  turn  bring  Its  suit  for  the  full 
amount  and  claim  it  is  entitled  to  the  whole. 
The  defendant  might  answer  that  the  Phoe- 
nix obtained  a  Judgment  for  $496.36  of  tbe 
sum,  to  wbieb  tbe  Peabody  could  reply,  "I 
was  not  a  party  to  tbe  suit,  and  am  not 
bound  by  that  judgment  and  hence  yon  must 
pa.v  me  again."  This  places  on  the  defend- 
ant an  obligation  be  did  not  undertake,  and 
that  is  the  risk  of  losing  to  both  parties,  or 
tbe  duty  of  making  a  settlement  between 
them.  He  promised  to  pay  tbe  two  together 
tbe  sum  of  $867.15,  and  It  matters  not  to 
him  what  their  separate  interests  may  be. 
They  must  settle  that  between  themselves. 
He  is  only  safe  In  paying  their  joint  agent 
or  their  Joint  judgment,  and  cannot  deal  with 
them  separately.  If  they  bad  rendered  to 
him  separate  accounts,  and  he  bad  accepted 
them,  the  case  would  have  been  different 
They  mixed  their  accounts,  reduced  them  to 
the  form  of  a  note,  and  Induced  him  to  as- 
sume the  mixture,  and  now  they  cannot  un- 
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mix  tbem  wltboat  his  assent,  and  make  him 
pay  them  separately.  Not  only  Is  this  tme, 
bat  his  agreement  ttf  pay  the  Joint  sum  Is  a 
novation,  which  as  to  him  eztlngnlshes  their 
prior  several  accounts  against  W.  W.  An- 
derson A  Co.  21  A.  &  E.  En.  Law  (2d  Ed.) 
671.  So,  it  to  not  a  question  as  to  whether 
the  accounts  were  merged  In  the  note  and 
satlsfled  by  It,  but  whether  the  novation  or 
new  promise  of  the  defendant  extinguished 
them.  As  to  the  old  accounts,  he  made  no 
promise,  but  only  as  to  the  joint  amount 
determined  by  the  note.  They  could  not 
maintain  separate  salts  against  him.  Their 
salt  must  be  Joint  or  In  the  name  X>t  their 
agent.  Hence,  the  court  was  right  In  hold- 
ing that  the  allegations  of  the  declaration 
W£re  not  sustained  by  the  evidence,  and,  on 
the  refusal  of  the  plaintlfT  to  take  a  nonsnlt, 
directing  a  verdict  for  the  defendant; 
The  Judgment  Is  affirmed. 


(53  W.  Va.  426) 

LYNCH  V.  SPICBR  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  28,  1903.) 

Wnjj  —  CONSTRUCTION  —  PAYMENT  OF  LEOA> 

OIKS— ATTORNEY'S  FEES— BQTJITA- 

BL>B  CONVERSION. 

1.  A  will  gives  pecuniary  legacies,  indicatlDg 
no  other  fund  for  their  payment,  and  there  is 
no  other  personalty  for  their  payment,  and  then 
directs  a  farm  to  be  sold,  'and,  after  paying 
all  my  debts,  the  balance  to  go  to  my  daughter 
Ella  apicer,  except"  certain  other  after-named 
legacies.  Ella  Spicer  takes  as  residuary  lega- 
tee, and  all  the  legacies  are  to  be  paid  out  of 
the  proceeds  of  the  farm. 

2.  When  a  will  directs  land  to  be  sold,  Its 
proceeds  are  regarded  as  personalty  at  the 
death  of  the  testator. 

3.  If  manifest  from  the  will  that  legacies  are 
to  be  paid  in  any  event,  the  implication  is  that 
the  residuary  legatee  gets  only  after  payment 
of  such  legacies. 

4.  The  court  disapproves  the  allowance  by 
courts  of  exorbitant  fees  to  attorneys  out  of 
dead  men's  estates. 

5.  Bealty  is  chargeable  with  legacies.  If  the 
will  discloses  such  intent. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; J.  M.  IfcWhorter,  Judge. 

BUI  by  C.  B.  Lynch,  administrator,  against 
Ellen  Spicer  and  others.  Decree  for  plalntUT, 
and  defendants  appeal.    Reversed. 

Miller  &  Bead,  for  appellants.  John  Os- 
borne and  B.  F.  Dnnlap,  for  appellee. 

BRANNON,  3.  Robert  D.  Shanklln  left  the 
following  will:  "July  the  twelveth,  1899.  I, 
Robert  D.  Shanklln,  of  the  county  of  Monroe, 
State  of  West  Va.,  being  aware  of  the  uncer- 
tainty, and  in  falling  health  but  of  sound 
mind  and  memory,  do  make  and  declare  this 
to  be  my  last  will  and  testament  In  man- 
ners as  follows,  to-wlt:  First,  I  give  to  my 
two  step-daughters,  Austin  Whitten's  wife, 
Avallne,  five  hundred  dollars.    I  also  give 

5  2.  See  Conversion,  voL  11,  Cent  Dig.  H  28,  4& 


Delila  Houchlns,  Allen  Houchina'  wife,  five 
hundred  dollars;  my  son,  Riley  C.  Shanklln, 
that  Is  dead,  I  gave  all  the  brick  bouse  place 
part  be  sold  the  deed  is  recorded  in  the  office 
in  binton;  I  thought  that  was  his  full  part 
of  my  estate,  but  I  will  will  his  heirs  fifty 
dollars  more.  I  will  to  my  daughter,  Mary 
Wiseman,  all  the  place  she  now  lives  on  to 
Mary  her  lifetime,  then  go  to  her  daughter, 
Ella  Shanklln,  and  her  husband.  Burton 
Shanklln,  at  Mary's  death.  I  also  leave  to 
Lee  Wiseman  ten  dollars.  I  also  will  all  my 
home  place  all  to  be  sold,  after  paying  all 
my  debts,  the  balance  to  go  to  Lo  My  dagh- 
ter,  Ella  Spicer,  except  five  hundred  dollars 
to  Mary  Wiseman  and  her  heirs  at  my  daugh- 
ter's death.  I  also  will  to  my  four  grand- 
children that  lives  with  Washington  Mottes- 
herd,  their  father,  in  Greenbryar  county,  W. 
Va.,  one  hundred  dollars  apiece,  making  four 
hundred  dollars.  My  home  place  when  sold 
is  to  pay  that  five  hundred  dollars  to  Mary 
Wiseman,  and  four  hundred— to  my  four 
grandchildren  out  of  my  home  place.  I  also 
request  my  administrator  to  sell  my  personal 
property  and  give  a  credit  for  it  I  also  ap- 
point George  H.  Vawter  my  administrator. 
Robert  D.  ShankUn.  [Seal.]"  C.  B.  Lynch, 
administrator  c.  t  a.,  filed  a  bill  to  construe 
It  The  bill  states  that  the  personalty  is  not 
sufficient  to  pay  the  legacies  to  Avallne  Whit- 
ten,  Delilah  Houchlns,  and  the  heirs  of  Riley 
Shanklln.  An  answer  says  the  farm  was  sold 
at  92.850  under  the  will,  and  that  the  per- 
sonalty amounted  to  $186.  The  decree  In 
the  case  excluded  Avallne  Whltten  and  De- 
lilah Houchlns  from  any  Interest  in  the  pro- 
ceeds of  the  sale  of  the  home  place,  and  gave 
out  of  such  proceeds  to  the  plaintiff's  attor- 
neys, for  their  services,  $200,  and  Avallne 
Whltten  and  Delilah  Houchlns  appeal. 

The  question  is  whether  they  are  to  be  paid 
their  legacies  out  of  the  land,  or  whether 
Ella  Spicer  gets  its  proceeds  free  of  those 
legacies.  It  Is  the  word  "balance"  that  has 
strong  import  It  means  after  excluding  what 
has  been  before  given.  It  Is  a  residuary 
clause.  The  word  "balance"  operates  as  a 
residuary  clause.  Page  on  Wills,  S  606.  Any 
word  importing  residue  so  operates.  Schouler 
on  Wills,  §  522;  2  Lomax,  Ex'rs,  c.  S,  S  2, 
p.  305;  18  Am.  &  Eng.  Encyc.  L.  723.  There- 
fore, taken  alone,  this  word  Imports  that  EUla 
Spicer  gets  only  what  is  left  after  legacies 
already  given  and  debts.  True,  realty  is  not 
chargeable  with  pecuniary  legacies  unless 
the  intent  appears  (Thomas  v.  Rector,  23  W. 
Va.  26);  but  It  does  appear  from  the  word 
"balance."  Where  It  is  manifest  that  the 
Intent  was  that  the  legacies  are  to  be  paid  at 
all  events,  the  implication  is  that  the  residu- 
ary devisee  or  legatee  shall  only  have  the 
remainder  after  satisfaction  of  the  previous 
legacies.  Bird  v.  Stoat,  40  W.  Va.  43,  20 
S.  E.  852;  Thomas  ▼.  Rector,  28  W.  Va.  26. 
Surely  the  testator  Intended  that  the  two 
legacies  to  Avallne  Whltten  and  Delilah 
Houchlns,    and    the   $50   to   heirs    of   Riley 
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SbankHn,  rtionld  b«  paid.  There  Is  nothing 
to  pay  them  except  the  home  farm,  and  after 
giving  these  legacies  he  says  the  "balance" 
of  it  shall  go  to  Ella  Splcer.  To  ^rhat  can 
the  word  "balance"  relate  but  to  those  ante- 
cedent legacies?  I  do  not  suppose  that  It 
means  balance  after  excluding  debts  alone. 
It  cannot  mean  that  In  order  to  get  at  Its 
meaning  we  shall  go  forward,  and,  finding 
legacies  given  afterwards  to  Mary  Wiseman 
and  the  four  grandchildren,  say  that  the  word 
"balance"  means  the  balance  after  paying 
debts  and  these  latter  legacies;  because, 
when  he  nsed  that  word  "balance,"  his  mind 
bad' not  yet  come  to  them,  bat  it  bad  dealt 
with  the  legacies  to  Avaline  Whitten  and 
Delilah  Houcblns.  Here  we  must  not  forget 
to  weigh  the  word  "except"  He  gives  Ella 
Spicer  the  "balance"  of  the  mon6y  from  the 
home  farm,  "except"  ?500  to  Mary  Wiseman 
and  $400  to  the  grandchildren;  that  is,  he 
excepts  from  the  "balance"  these  latter  leg- 
acies; that  is,  after  paying  preceding  legacies, 
be  gives  the  balance  to  Ella  Splcer,  except 
the  $900;  he  makes  an  exception  from  the 
"balance";  in  short,  he  gives  Ella  the  net 
resldnum  after  all  these  legacies.  This  gives 
these  words  "balance"  and  "except,"  each  in 
its  proper  location  in  the  will.  Its  proper  force, 
and  carries  out  what  we  mnst  say  was  the 
real  purpose  of  the  testator;  that  Is,  that  all 
these  legacies  be  paid  out  of  the  home  farm, 
and  Ella  Splcer  get  the  balance.  True,  where 
legacies  are  given  they  are,  in  general,  not 
a  charge  on  realty;  but  if  the  testator  had 
in  mind  the  land  for  their  payment.  If  his 
Intent  was  that  the  land  should  pay  them, 
they  are  payable  out  of  it  Hogg  v.  Brown- 
ing, 47  W.  Va.  22,  84  S.  B.  754.  In  this  case 
the  word  "balance"  tells  of  Intent  that  ante- 
cedent legacies  shall  be  paid  out  of  the  land, 
and  the  word  "except"  tells  of  Intent  that 
the  subsequent  legacies  shall  he  payable  out 
of  the  land.  Anothw  consideration  here  is 
that,  when  the  will  was  made,  the  testator 
bad  virtually  no  personalty.  Within  a  year 
he  died,  with  only  |186.  "He  could  not  have 
thought  that  legacies  of  $1,050,  besides  debts, 
could  be  paid  out  of  the  personalty.  He  look- 
ed to  the  land  for  their  payment  Thus  his 
situation  and  his  words  both  show  such  in- 
tent We  may  look  at  the  condition  of  his 
property  at  the  time  to  get  his  intention.  At- 
kinson V.  Sutton,  23  W.  Va.  197.  Ella  Splcer 
Is  simply  a  residuary  legatee  by  the  words 
of  the  will,  by  the  Intent  disclosed  by  its 
words,  and  the  testator's  situation  as  to  es- 
tate; she  gets  the  residuum  after  paying  all 
debts  and  legacies. 

Argument  is  made  that  legacies  are  not 
payable  out  of  realty.  They  are,  if  such  is 
the  intent,  as  shown  above.  But  another  an- 
swer to  this  argument  Is  that  the  will  does 
not  devise  the  land  to  Ella  Spicer,  but  only 
money.  The  home  farm  is  personalty  for  all 
purposes  of  the  will,  as  it  converts  realty 
into  personalty  at  death  of  testator.  Brown 
V.  Miller's  Ex'rs,  45  W.  Va.  213,  81  S.  El  956; 


Board  T.  Blair,  49  W.  Va.  824,  32  S.  E.  203. 
Whether  or  not  this  conversion  plays  any 
part  to  show  that  the  testator  intended  the 
legacies  to  be  paid  ont  of  it  it  is  certain  that 
the  argument  that  legacies  are  not  payable 
out  of  land  has  no  force,  because  it  was  per- 
sonalty at  the  moment  the  wUl  spoke.  In 
fact  he  directed  a  sale  because  otherwise 
there  was  nothing  to  pay  legacies.  "Wherq 
the  testator,  by  provisions  in  bis  will,  con- 
vert^  the  real  estate  into  personalty  out  and 
out  legacies  are  entitled  to  payment  out  of 
the  proceeds  of  such  realty  in  case  the  per- 
sonalty Is  Insufflclent"  19  Am.  &  Bng. 
Encyc  L.  1360;  Page  on  WlUs,  i  709.  "The 
effect  of  conversion  is  to  impress  the  property 
with  the  character  of  the  property  into  which 
It  is  to  be  converted,  even  before  a  change  in 
form.  Thus,  where  there  is  a  conversion  of 
realty,  the  realty  to  be  converted  will  be  dis- 
tributed as  If  personalty."  Page  on  Wills, 
S  708;  Tazewell  v.  Smith's  Adm'r,  1  Rand. 
313, 10  Am.  Dec.  633.  Here  are  legacies;  here 
is  personal  projierty;  the  testator  designed 
to  pay  the  legacies,  else  he  would  not  have 
given  them;  and  there  is  a  clause  giving  Ella 
Splcer  the  "balance"  of  that  personalty. 
Why  are  those  legacies  not  payable  out  of 
that  personalty? 

The  bill  claims  that  the  specific  devise  to 
Ella  and  Burton  Shanklin  Is  as  much  charge- 
able with  the  legacies  as  is  the  home  place. 
This  is  not  correct  The  rule  is  that  specific 
devises  of  land  are  not  chargeable  with  leg- 
acies unless  the  intent  Is  apparent  Hogg  y. 
Browning,  47  W,  Va.  22,  34  S.  B.  754,  "The 
presumption  is,  as  between  the  Qpeciflc  dev- 
isee and  pecuniary  legatee,  that  the  testator 
intends  the  money  legacy  to  be  paid  first  out 
of  the  personal  property,  and  next  out  of  the 
real  estate  which  Is  included  in  the  reaidae." 

1  Underbill  on  Wills,  {396;  19  Am.  St  Eng. 
Encyc.  L.  1313,  1356.  Even  if  a  spedfie  de- 
vise of  land  is  charged  with  debts,  the  resldn- 
ary  legacy  must  first  pay  them.  Likewise  as 
to  legacies;  if  the  specific  devise  would  be 
llahle  to  debts  secondarily  only,  though  so 
charged,  much  more  would  the  residuary  leg- 
acy have  to  pay  when  the  specific  legacy  de- 
vise is  not  charged.    Harrison   v.   Hasklns, 

2  Pat  &  H.  888.  But  this  specific  devise  la 
really  not  Involved  in  this  court  We  must 
remember  that  Ella  Spicer  takes  a  legacy  of 
personalty  under  a  residuary  clause.  "It  ia 
one  of  the  most  elementary  principles  of  the 
law  of  distribution  that  the  residuary  person- 
al estate  must  first  bear  the  burden  of  the 
debts  of  the  decedent,  and  that  the  residuary 
legatees  can  take  nothing  until  all  debts  and 
prior  dispositions  have  been  satisfied.  Oon- 
sequently,  though,  of  course,  the  residuary 
legatees  contribute  inter  sese,  In  that  each 
must  contribute  his  proportionate  share  of  the 
debts  of  the  estate,  and  can  only  receive  his 
proportion  of  the  surplus  remaining  over  and 
above  all  debts  and  legacies,  they  cannot  call 
upon  any  other  legatees  to  contribute  or  abate 
with  them,  whether  these  legatees  t>e  ape- 
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dfic,  demonstratlTe,  or  merely  general,  al- 
though the  residuary  personal  estate  is  whol- 
ly exhausted."    6  Am  &  Eng.  Dec.  Bq.  338. 

I  think  It  error  to  allow  so  large  a  sum  to 
attorneys  out  of  a  small  estate  for  services 
In  a  suit  of  no  difficulty  or  size.  The  rec- 
ord is  small,  a  short  bill,  a  short  decree— no 
depositions— only  the  construction  of  the  will 
InTolved.  This  court  and  others  have  strong- 
ly condemned  the  allowance  of  heavy  fees 
out  of  djead  men's  estates  and  funds.  Fowler 
T.  Lewis'  Adm'r,  36  W.  Va.  154,  14  S.  B.  447; 
Trustees  y.  Greenougb,  105  U.  S.  537,  26 
Ix  Ed.  1167. 

We  reverse  the  decree,  and  remand  the 
canse  to  the  cbrcnit  court  in  order  that  an- 
other decree  may  be  entered  conforming  to 
tbe  prlndplea  above  indicated. 


<S3  W.  Va.  ttL) 

AMIOir  V.  BLLIS  et  nz. 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 
April  28.  1903.) 

8PHCIFIC  PffRFORMANCB-CONTRACT  TO  SELL 
WIFB'S   LAND-ACKNOWLBOOMXNT. 

1.  A  contract  of  sale  of  the  wife's  land  by 
ber  and  her  husband,  not  acknowledged  for 
recordation,  cannot  be  specifically  enforced  in 
eqaity;  and,  on  a  bill  to  enforce  tlie  same, 
there  cannot  be  a  decree  agalDst  the  wife  for 
repayment  of  pnrcbase  money.  Mere  ctdorable 
claim  of'  Jnrisdiction  will  not  do. 

(Syllaboa  by  the  Conrt) 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty; J.  M.  McWhorter,  Judge. 

BUI  by  J.  A.  Amlck  against  R.  H.  Ellis 
and  wife.  Decree  for  plaintiff,  and  defendant 
'Wife  appeals.    Reversed. 

3.  W.  Davis,  for  appellant  Payne  &  Ham- 
ilton, for  appellee. 

BRANNON,  J.  Virginia  L.  Bllis,  wife  of 
B.  H.  ElUs,  being  owner  of  land  In  Fayette 
connty,  she  and  ber  husband  made  a  con- 
tract with  J.  A.  Amick,  5th  September,  1896, 
selling  to  him  "all  minerals  and  coal"  in  the 
tract  of  land;  part  of  the  purchase  money 
t>eing  paid  down,  and  part  payable  In  future. 
Mrs.  Bllis  refused  to  accept  the  last  pay- 
ment, and  Amick  brought  a  suit  in  equity 
in  tbe  circnlt  conrt  of  that  county,  asking 
tbat  Ellis  and  wife  be  compelled  to  perform 
tbe  contract  by  conveyance  according  to  it, 
or.  If  tbat  could  not  be  done,  that  tbe  con- 
tract be  rescinded,  and  tbat  a  decree  be 
made  In  favor  of  tbe  plaintiff  for  tbe  money 
paid  by  blm  under  tbe  contract  A  decree 
'was  made^  rescinding  tbe  contract,  and  de- 
creeing personally  against  Virginia  L.  Bills 
$232.13  on  account  of  money  paid  under 
said  contract,  and  subjecting  to  sale  the 
minerals  and  coal  In  tbe  land,  from  wblcb 
decree  Virginia  L.  Ellis  appeals. 

As  this  contract  was  not  acknowledged  for 
recordation,  It  could  not  be  specifically  en- 
forced by  conveyance  of  tbe  land.  Rosenour 
▼.  Rosenour,  47  W.  Va.  564,  35  S.  B.  918. 
44  S.E.— 17 


Tbe  contract  being  on  its  face  void  In  law 
for  all  purposes  of  equity  jurisdiction,  the 
alleged  equity  Jurisdiction  is  merely  colorabl'' 
or  pretended— Just  to  get  Jurisdiction.  Laid 
ley  V.  Laldley,  25  W.  Va.  &25;  Tbompson  v. 
Wbltaker,  41  W.  Va.  574,  23  S.  B.  795.  TV 
give  jnrisdiction,  there  must  be,  "in  addition 
to  the  simple  setting  op  of  the  claim,  some 
color  for  It;  In  other  words,  tbe  claim  mnst 
be  of  such  character  tbat  Its  mere  mention 
does  not  show  It  destitute  of  merit"  N.  O. 
Waterworks  v.  Louisiana,  185  U.  S.  344,  2? 
Sup.  Ct  681,  46  Ll  Bd.  936.  Hence  we  can 
not  apply  the  rule  that  having  Jurisdiction 
for  one  purpose,  full  r^ief  or  alternatlvr 
relief  will  be  given.  There  Is  jurisdiction  net 
tber  to  compel  a  deed  nor  for  money.  If 
there  Is  any  liability  on  Mr&  Ellis  to  recovr 
back  money  paid  under  tbe  contract,  it  1. 
recoverable  at  law,  under  section  15,  c  66 
Code  1899.  WUUamson  v.  Cline,  40  W.  Va 
194,  20  S.  B.  917;  Wick  v.  Dawson,  42  W 
Va.  43,  24  S.  B.  587;  Rogers  v.  Lynch,  44  W 
Va.  94,  29  8.  B.  507. 

Therefore  we  reverse  tbe  decree  and  dis- 
miss tbe  bill  without  prejudice  to  aa  actioja 
at  law 


(EI  W.  va.  48») 
NUZUM  V.  HERRON  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  21,  1903.) 

JUDOMBNT  OF  JUSTICE— UHN—DOCKBTIN&- 
APPBAI/-OBJBCTtON8  TO  EVIDENCE— CON- 
PBSSION  OF  JUDGMENT— PREP3RENCB—SBT- 
TINO  ASIDE. 

1.  Under  section  5,  c.  139,  Code  1899,  a  judg- 
ment for  money  rendered  by  a  justice  against 
any  person  is  a  lien  from  the  date  of  said  jadg- 
menc,  on  the  real  estate  of  or  to  which  such 
person  shall  be  possessed  or  entitled  at  or  after 
such  date. 

2.  But  snch  judgment  is  not  a  lien  on  real 
estate,  as  against  a  purchaser  thereof  for  valu- 
able consideration,  without  notice,  until  the 
same  is  docketed  in  the  judgment  lien  docket 
in  the  otDce  of  the  clerk  of  the  county  court  as 
provided  in  section  4,  c.  139,  Code  1899. 

3.  Where  tbe  confession  of  a  judgment  before 
a  justice  is  alleged  in  the  bill,  giving  date  and 
amount,  nnd  admitted  by  defendant  in  his  an- 
swer, and  proved  in  the  cause  by  oral  testi- 
mony, without  objection  or  exception,  the  ques- 
tion of  the  sufficiency  of  the  proof  oil  the  exist- 
ence of  such  judgment,  because  the  record  of 
it  wag  not  produced,  cannot  be  raised  the  first 
time  in  the  appellate  court. 

4.  Where  a  judgment  by  confession  amonnts 
to  a  preference,  under  section  2,  c.  74,  Code 
1899,  and  has  not  been  docketed  in  the  office 
of  the  clerk  of  the  county  court,  in  the  judg- 
ment lien  docket,  as  provided  in  section  4,  c. 
139,  Code  1899,  a  creditor  is  not  limited  to  four 
months  in  which  to  attack  it  by  snit  as  a  pref-  • 
erence. 

5.  Qutere,  whether,  when  so  docketed,  the 
creditor  must  sue  within  four  months  there- 
after? 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Randolph  C!oun- 
ty;   John  Homer  Holt,  Judge. 

Action  by  Staats  Nuzum  against  J.  A.  Her- 
ron  and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Modified. 
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W.  S.  Meredith,  for  appellant.    Scott,  Cobb 
&  Maxwell,  for  appellees. 

McWHORTER,.  P.  On  the  14th  day  of 
May,  1894,  James  A.  Herron  purchased  from 
Staats  Nuznm  a  stock  of  goods  and  merchan- 
dise at  the  ylllage  of  Colfax,  In  Marion  coun- 
ty, for  the  sum  of  $2,364.20,  paying  In  cash  or 
Its  equivalent  $450,  and  made  his  two  notes, 
signed  by  himself,  Helen  Herron,  and  M.  L. 
Herron,  dated  the  19th  day  of  May,  1894— 
one  for  $1,000,  to  be  paid  In  payments  of  $100 
each  on  or  before  the  19th  day  of  May  in 
each  year  thereafter  from  the  year  1888  to 
1907,  Inclusive,  with  Interest  from  date; 
whole  Interest  to  be  paid  annually;  the  other 
for  $914.20,  to  be  paid  In  annual  payments  of 
$130.00  each,  payable  on  the  19th  day  of  May 
of  each  year  from  1908  to  1914,  inclusive, 
with  Interest  from  date;  whole  Interest  to  be 
paid  annually.  In  addition  to  the  said  notes, 
said  James  A.  Herron  made  and  delivered  to 
said  Nuzum  the  following  agreement:  "Arti- 
cle of  agreement  made  this  the  19th  day  of 
May,  1894,  between  James  Arcblable  Herron, 
of  the  first  part,  and  Staats  Nuzum,  of  the  sec- 
ond part  first  party  of  the  county  of  Randolph 
county,  party  of  the  second  of  the  county 
of  Marlon,  West  Va.  Witnees,  that  the  party 
of  the  first  part  doth  covenant  with  the 
party  of  the  second  part  that  he  has  In  bis 
own  possession  as  Is  assessed  In  his  own 
name  three  hundred  and  eleven  acres  of  land 
situated  In  the  county  of  Randolph,  assessed 
at  or  abont  one  thousand  dollars  for  which  he 
claims  to  be  worth  $2,000.00.  And  hereby 
binds  himself  In  the  sum  of  five  hundred.  If 
the  above  statement  Is  not  about  as  stated  by 
him  and  also  to  deliver  the  store  with  all  the 
goods  therein,  to  the  party  of  the  second. 
The  above  $500.00  to  be  paid  to  the  party  of 
the  second.  [Signature]  J.  A.  Herron."  Said 
Herron  took  poBsession  of  the  stock  of  goods 
and  carried  on  the  mercantile  business  un- 
der the  firm  name  of  J.  A.  Herron  &  Co.; 
Helen  Herron,  the  wife  of  M.  L.  Herron,  be- 
ing the  partner  representing  the  company. 
Payments  were  made  on  the  first  note,  and 
Indorsed  thereon,  May  22,  1806,  "$00.00,  be- 
ing Interest  for  the  first  year,"  and  June  16, 
1890,  "$60.00,  being  Int  to  May  19,  1896"; 
and  on  the  second  note  are  credits  of  $4  May 
22,  1895;  "By  $14.85,  being  balance  of  first 
year's  Interest,"  and  June  16,  1896,  "By  $54.- 
85,  being  Int  to  May  19,  1896,"  which  are  all 
the  payments  that  were  made  on  either  of 
said  notes.  On  the  3lBt  day  of  January,  1899, 
.  James  A.  Herron  and  Susan  F.  Herron,  his 
wife,  In  consideration  of  $100,  conveyed  by 
deed  to  Stella  J.  Herron  60  acres  of  the  311 
acres  mentioned  In  the  agreement  of  the  19th 
of  May,  1894,  which  deed  was  recorded  on 
the  7th  day  of  February,  1899;  and  on  the 
same  81st  day  of  January,  1899,  they  con- 
veyed to  French  0.  Herron,  In  consideration 
of  $160  ($50  paid  in  hand,  and  $60  to  be  paid 
on  or  before  the  1st  day  of  January.  1900, 
and  $60  to  be  paid  on  or  before  the  1st  day 


of  January,  1901,  to  be  paid  in  work),  anoth- 
er 50  acres,  more  or  less,  of  said  tract  of 
land,  which  deed  was  recorded  February  17, 
1890;  and  on  the  let  day  of  April,  1899, 
James  A.  Herron  and  wife,  in  consideration 
of  $348,  to  be  paid,  as  set  out  in  the  deed.  In 
three  payments,  of  $100,  $100,  and  $148,  to 
be  paid,  respectively,  on  the  1st  day  of  June, 

1900,  1901,  and  1902,  conveyed  to  Jacob  W. 
Outright  43^  acres  of  said  tract  of  land,  re- 
taining a  Hen  for  the  purchase  money,  which 
deed  was  recorded  April  5,  1889;  and  on  the 
8d  day  of  April,  1889,  said  James  A.  Herron 
and  wife.  In  consideration  of  $1,052,  to  be 
paid  $200  on  or  before  the  1st  day  of  Oc- 
tober,  1900,   $348   on   or   before   Octob«   1, 

1901,  $848  on  or  before  the  Ist  day  of  Oc- 
tober, 1902,  and  $160  on  or  before  October  1, 
1903,  reserving  their  vendor's  lien  for  the 
purchase  money  on  the  property  sold,  con- 
veyed to  Harriet  M.  Outright  168  acres  of 
said  tract  of  land.  On  the  22d  day  of  April, 
1809,  Staats  Nuzum  sued  out  of  the  clerk's 
office  of  the  circuit  court  of  Randolph  county 
his  summons  in  chancery  against  James  A. 
Herron,  M.  L.  Herron,  Helen  Herron,  Susan 
F.  Herron,  Stella  J.  Herron,  French  C.  Her 
ron,  Harriet  M.  Outright,  and  Jacob  W.  Cut- 
right,  and  filed  his  affidavit  for  an  attach- 
ment, and  caused  his  order  of  attachment 
to  be  levied  upon  the  said  two  tracts,  of  50 
acres  each,  so  conveyed,  and  designated  Har- 
riet M.  Cutright  and  Jacob  W.  Outright  and 
French  C.  Herron  as  being  Indebted  to  the 
defendant  James  A.  Herron,  and  cited  them 
to  appear  and  answer  as  to  their  indebted- 
ness; and  at  the  June  rules  said  Nuzum  filed 
his  bill,  setting  up  the  sale  to  Herron  of  the 
stock  of  goods,  and  ffied  therewith  the  state- 
ment or  agreement  in  writing  of  the  said 
Herron,  dated  May  19,  1894,  claiming  to  l>e 
the  owner  of  said  tract  of  311  acres  of  land; 
alleging  that  he  gave  credit  to  said  Herron 
for  said  stock  of  merchandise  upon  bis  repre- 
sentation of  his  solvency  and  the  ownership 
of  said  real  estate;  that  the  said  James  A. 
Herron,  upon  taking  possession  of  the  stock 
of  goods,  decided  to  carry  on  the  business  at 
the  village  of  Colfax  In  the  name  of  J.  A. 
Herron  &  Co.,  which  copartnership  was  com- 
posed of  said  Herron  and  his  daughter-in- 
law  Helen  Herron,  but  the  business  was 
principally  done  by  Helen  and  her  husband, 
M.  Li.  Herron;  the  business  continued  until 
the  1st  of  April,  1899,  when  the  stock  of 
goods  was  allowed  to  become  small,  by  rea- 
son of  sales,  and  not  replenished,  and  then 
said  M.  L.  Herron  and  wife  secretly  removed 
the  stock  on  hand,  fts  well  as  their  other  ef- 
fects, to  the  state  of  Ohio;  and  alleging  that 
said  James  A.  Herron,  who  was  a  farmer, 
and  residing  on  the  311  acres  of  land,  about 
the  first  of  the  year  1899  fraudulently  com- 
menced to  dispose  of  said  land  In  such  manner 
as  to  prevent  plaintUT  from  compelling  pay- 
ment of  his  debts;  that  Stella  J.  Herron,  to 
whom  he  conveyed  60  acres,  was  the  wife  of 
one  of  his  sons,  and  French  C,  to  whom  he  con- 
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▼eyed  tlie  other  SO  acres,  was  hlS'  eon;  tbat 
on  the  20th  of  May,  1899,  a  deed  was  re- 
corded  from  defendant  Stella  J.  Herron  and 
her  husband.  B.  D.  Herron,  to  the  defendant 
French  G.  Uerron,  for  the  50  acres  which 
was  conveyed  to  Stella  by  James  A.  Herron 
and  wife,  which  deed  from  Stella  and  her 
husband  was  dated  March  15,  1899,  and  re- 
cites the  consideration  to  be  $150  paid  In 
hand.  Ckipies  of  all  of  said  deeds  are  ex- 
hibited with  the  biU.  Plaintiff  alleges  that 
he  Is  not  advised  whether  the  sales  and  con- 
veyances to  Jacob  W.  Catrlght  and  Harriet 
M.  Gutright  were  bona  fide  and  for  valuable 
consideration,  or  not,  but  alleges  that  such 
sales  were  made  by  Herron  to  defraud  plain- 
tiff out  of  the  collection  of  bis  debt,  and  that, 
if  notes  were  given  by  the  Cutrlgbts,  they 
were  Intended  by  James  A.  Herron  to  be  dis- 
posed of  In  a  fraudulent  manner,  so  as  to 
prevent  plaintiff  from  reaching  the  proceeds 
of  the  sales,  and  thereby  realize  upon  said 
notes,  and  ttiat  plalntiS  had  been  Informed 
tliat  BQch  notes  were  taken,  and  had  been, 
with  fraudulent  Intent,  assigned  by  Jamea  A. 
Herron  to  his  wife,  defendant  Susan  F.  Her- 
ron; and  alleging  that  the  conveyances  to 
SteUa  J.  Herron  and  French  C.  Herron  of  the 
two  50-acre  tracts  were  fraudulent,  and  made 
by  said  James  A.  Herron  to  hinder,  delay, 
and  defraud  plaintiff  In  the  collection  of  his 
debt,  and  that  said  Stella  and  French  had 
notice  of  such  fraudulent  intent;  and  allegluf 
that,  in  furtherance  of  his  fraudulent  Intent, 
James  A.  Herron  went  before  W.  8.  Wood- 
ford, a  Justice  of  Randolph  county,  and,  con- 
fessed a  Judgment  In  favor  of  his  wife  on 
the  15th  of  December,  1898,  for  the  sum  of 
%3S7.4&,  and  on  the  27th  day  of  December, 
1898,  before  the  said  Justice  he  confessed  an- 
other Judgment  In  favor  of  his  wife  for  $300, 
and  on  the  20th  of  February,  1899,  he  con- 
fessed another  judgment  In  favor  of  his  wife 
for  $280.25,  which  Judgments  bad  been  paid 
by  the  said  Herron  to  his  wife  by  assigning 
to  her  notes  taken  by  him  from  the  purchas- 
ers of  said  land  sold  to  the  Cutrlgbts,  or  one 
of  them;  that  said  confession  of  said  Judg- 
ments, and  any  assignment  of  any  of  said 
purchase-money  notes  to  his  wife  for  the 
pretended  purpose  of  paying  off  said  Judg- 
ments, by  the  said  James  A.  Herron,  were 
fraudulent  and  without  consideration  deemed 
valuable  In  law,  against  the  rights  of  plain- 
tiff, of  which  fraudulent  Intent  Susan  F.  Her' 
ron  had  notice;  and  sets  up  his  attachment, 
and  the  service  of  It;  and  alleging  that,  If 
the  conveyances  to  the  Cutrlgbts  should  be 
held  to  be  valid,  then  the  purchase  money 
for  the  land  so  conveyed  is  liable  to  be  ap- 
plied to  the  ipayment  of  plaintiff's  debt;  that 
neither  the  defendants  Helen  nor  M.  L.  Her- 
ron own  any  property  in  the  state  of  West 
Virginia,  nor  Is  James  A.  Herron  the  owner 
of  any  other  property  in  the  state  than  the 
pwchase  notes;  and  alleges  that  said  James 
A.  Herron  was  Insolvent,  and  that  all  his 
property  would  not  pay  all  his  debts,  on  the 


18tb  of  December,  1898,  at  the  time  of  the 
confession  of  Judgment  In  favor  of  his  wife, 
and  that,  if  this  fact  should  be  made  to  ap- 
pear from  the  proofs,  then  the  said  confes- 
sion of  Judgment  should  be  held  to  be  an 
assignment  by  James  A.  Herron  of  all  his 
property  for  the  benefit  of  plaintiff  and  all 
other  creditors  who  migbt  come  Into  this  suit 
and  contribute  to  the  expense  thereof;  and 
praying  for  an  Injunction  restraining  said 
James  A.  Herron  and  his  wife,  Susan  F.  Her- 
ron, or  either  of  them,  from  assigning  or 
transferring  any  of  the  notes  of  the  Cutrlgbts 
or  Herrons  given  for  the  purchase  of  said 
lands,  and  that  any  assignments  tbat  might 
be  made  of  any  of  said  notes  should  be  set 
aside,  and  the  proceeds  of  the  sales,  as  far  as 
the  same  might  be  held  to  be  valid,  should 
be  applied  to  the  debts  of  plaintiff,  and  any 
of  said  sales  that  might  appear  to  be  fraudu- 
lent and  Invalid  as  against  plaintiff  should 
be  set  aside,  and  the  conveyances  for  said 
land  annulled,  and  the  land  decreed  for  sale, 
and  proceeds  applied  to  plaintiff's  debt,  or  If 
It  should  be  made  to  appear  that  said  James 
A.  Herron  was  insolvent  on  the  iCth  day  of 
December,  the  time  of  the  confession  of  the 
Judgment  in  favor  of  bis  wife,  all  of  his 
property  then  owned  by  him  should  be  ap- 
plied to  the  payment  of  plaintiff's  debt  and 
the  other  debts  then  existing  against  him, 
and  for  general  relief. 

Susan  F.  Herron  filed  her  answer  to  the 
bill,  denying  all  personal  knowledge  of  the 
Indebtedness  of  her  husband,  James  A.  Her- 
ron, to  the  plaintiff,  and  denying  any  inter- 
est in  the  conveyances  to  Stella  and  French, 
except  that.  If  such  conveyances  should  be 
set  aside,  the  land  so  attempted  to  be  con- 
veyed sbould  be  subject  to  James  A.  Her- 
ron's  Indebtedness  to  her;  denying  that  the 
sales  and  conveyances  to  the  Cutrlgbts  men- 
tioned in  the  bill  were  made  by  James  A. 
Herron  for  the  purpose  of  hindering,  delay- 
ing, or  defrauding  the  plaintiff  or  any  cred- 
itor of  said  James  A.  Herron,  but  the  said 
sales  and  conveyances  were  made  in  good 
faith  and  without  any  such  fraudulent  pur- 
pose; that  it  was  true  James  A.  Herron  took 
from  the  Cutrlgbts  notes  for  the  purchase 
price  of  the  land,  aggregating  $1,400,  and 
assigned  said  notes  to  respondent,  but  denied 
that  such  assignment  was  for  any  fraudu- 
lent purpose,  and  that,  If  he  had  such  fraudu- 
lent purpose  In  either  transaction,  she  had  no 
knowledge  of  it,  and  could  not  be  affected  by 
It;  that  at  the  time  of  the  assignment  of 
said  notes  she  had  no  knowledge  of  the  In- 
debtedness of  said  James  A.  Herron  to  the 
plaintiff,  and  did  not  know  that  such  indebt- 
edness existed;  that  she  had  heard,  lA  a  gen- 
eral way,  of  the  purchase  of  the  stock  of 
goods,  but  did  not  know  that  her  husband 
was  Indebted  for  the  same  at  the  time  of  the 
assignment  of  the  notes  to  her;  that  it  Is 
true  the  several  judgments  were  rendered  In 
her  favor  against  her  husband  for  the 
amount  and  at  the  times  mentioned  in  the 
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bin,  and  that  another  Judgment  was  render- 
ed In  her  favor  against  him  on  the  4th  day 
of  May,  1891,  for  about  $173,  with  Interest 
from  that  date,  which  was  not  mentioned  In 
the  bill,  but  denied  that  any  of  such  judg- 
ments were  gotten  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  the  plaintiff,  but 
avers  that  said  James  A.  Herron  was  Just- 
ly indebted  to  her  in  the  full  amount  of 
all  of  said  sums  at  the  time  they  were  ren- 
dered, for  money  borrowed  from  her  by  him, 
or  for  money  actually  expended  by  her  for 
him  at  his  special  Interest  and  request,  and 
always  as  a  loan,  and  which  were  always  so 
recognized,  for  all  which  said  James  ▲.  Her- 
ton  always  executed  his  note  to  respondent 
at  the  time  of  the  loan,  or  very  shortly  there- 
after, in  accordance  with  the  express  agree- 
ment between  them  at  the  time  of  the  loan; 
and  avers  that,  at  the  time  of  the  assign- 
ment to  her  of  the  notes,  James  A.  Herron 
was  Indebted  to  her  In  the  sum  of  over  $1,- 
100;  that  she  Iiad,  before  the  deeds  to  the 
Cutrlghts  were  executed,  Joined  in  other 
deeds  conveying  portions  of  her  husband's 
lands,  and  had  gotten  no  benefit  therefrom, 
and,  as  he  proposed  to  dispose  of  all  his  real 
estate,  she  refused  to  Join  in  a  deed  therefor 
unless  she  received  compensation  for  the  sur- 
render of  her  contingent  right  of  dower,  and 
said  notes  were  assigned  to  her  in  payment 
of  his  Indebtedness  to  her,  and  In  considera- 
tion of  her  signing  the  deeds  thereof  as  satis- 
faction of  such  Indebtedness,  and  the  residue 
was  not  as  much  as  she  demanded  for  the 
surrender  of  her  contingent  right  of  dower. 
Respondent  avers  that  she  was  married  to 
Herron  September  30,  1886,  then  36  years  of 
age;  that  she  then  owned  or  used  and  con- 
trolled an  individual  interest  In  a  valuable 
farm  in  the  county  of  Lewis,  and  personal 
property  of  considerable  value,  consisting  of 
live  Stock  and  some  money,  part  of  which  was 
loaned  out  and  bearing  Interest;  that  a  por- 
tion of  the  live  stock  she  brought  afterwards 
to  her  husband's  farm,  In  Randolph  county; 
that  there  was  Increase  of  such  live  stock, 
and  that  since  her  marriage  she  had  contin- 
ued to  deal  more  or  less  In  live  stock,  buying 
and  selling,  sometimes  keeping  stock  on  her 
husband's  place,  and  sometimes  on  her  own 
place,  in  Lewis  county,  the  same  having  been 
partitioned  among  the  owners  shortly  after 
her  marriage,  and  the  portion  allotted  to  her 
being  about  60  acres;  that  from  that  place 
she  had  realized  In  money  about  $40  per  year 
since  her  marriage,  niost  of  which,  from  time 
tc  time,  she  loaned  out,  that  It  might  draw 
Interest;  that  all  of  the  money  loaned  to  or 
expended  for  her  husband  was  her  own  sepa- 
rate estate,  derived  from  other  sources,  and 
none  of  It  was  furnished  by  or  belonged  to 
bim;  that  since  her  marriage  she  has  contin- 
ued to  manage  her  own  property  and  busi- 
ness, and,  having  children  of  her  own,  she 
felt  that  she  ought  to  preserve  for  them  what 
property  she  had,  and  increase  It  as  much 
as  she  could,  for  their  benefit  and  her  own; 


and  denied  all  fraud  and  collusion,  and  pray- 
ed that  the  Injunction  be  dissolved,  and  the 
attachment  quashed  and  dismissed. 

Defendant  James  A.  Herron  filed  his  de- 
murrer and  answer,  and  says  that,  after  pur- 
chasing the  goods,  he  and  Helen  Herron,  bis 
son's  wife,  entered  Into  a  partnership  for  car- 
rying on  the  business  of  merchandising, 
which  was  committed  to  said  Helen  and  her 
husband,  and  respondent  knew  but  little 
about  the  business  from  that  time  unto  It 
was  closed  out,  in  the  year  1800;  tltat  on  one 
or  more  occasions  while  the  business  was  be- 
ing carried  on  he  sent  to  Helen  Herron  or  her 
husband  small  amounts  of  money  to  be  used 
for  the  payment  of  goods  purchased  for  the 
store;  that  he  knew  nothing  of  the  purpose 
of  Helen  or  her  husband  to  close  out  when  it 
was  done,  or  to  remove  the  goods  from  Ck>I- 
fax;  that  he  had  since  been  Informed  that 
M.  L.  Herron,  claiming  to  act  for  the  firm, 
borrowed  money  from  his  sister  K.  F.  Sny- 
der, to  be  used  in  the  business,  and  executed 
to  her  the  notes  of  the  firm  for  the  money, 
and  finally  sold  the  remainder  of  the  stock 
to  her  in  satisfaction  of  said  Indebtedness, 
receiving  $100,  the  excess  of  the  valuation  of 
the  goods  over  the  amount  due  her  for  tfie 
money  borrowed;  that  he  knew  nothing  of 
It  until  after  It  was  consummated;  admitted 
that  he  made  the  paper  of  May  19,  1894,  and 
believed  It  was  true  when  made,  and  that  the 
statement  was  made  in  good  faith;  avers 
that  respondent's  health  was  very  much  Im- 
paired, and  he  was  unable  to  manage  or  work 
the  small  farm  on  which  he  was  living;  that 
his  son  French  O.  Herron  was  living  In  In- 
diana, and  in  the  fall  of  1898  respondent  re- 
quested his  son  to  come  back  home  and  work 
on  the  place,  and,  as  an  Inducement,  offered 
to  pay  him  $50,  or  give  bim  the  value  of  $50 
in  land;  that  French  accepted  lils  offer,  and 
came  home,  and  the  deed  was  executed  ac- 
cordingly, and  French,  In  pursuance  of  his 
undertaking,  remained  with  the  respondent 
and  worked  uimn  the  farm  until  It  was  sold 
to  the  Cutrlghts;  that  Stella  J.  Herron  was 
living  in  Pennsylvania;  that  respondent  was 
anxious  that  she  and  her  husband  (respond- 
ent's son)  should  come  and  reside  near  bim, 
and  promised  her  $100  in  money,  or  60  acres 
of  land,  if  she  and  her  husband  would  move 
back  from  Pennsylvania,  which  she  consent- 
ed to  do,  and  the  deed  was  made  and  deliv- 
ered, but  his  daughter  had  not  yet  come  back 
to  Randolph  county,  having  stopped  in  Marl- 
on county.  He  admits  the  sales  were  made 
to  the  Cutrlghts,  and  notes  taken  for  the  sev- 
eral amounts,  and  the  same  assigned  to  hla 
wife,  Susan  F.  Herron,  In  satisfaction  of  hla 
indebtedness  to  her,  and  in  consideration  of 
her  Joining  In  said  deeds  so  as  to  release  her 
contingent  dower  In  the  lands;  tbat  respond- 
ent was  Justly  indebted  to  his  wife  In  the 
sum  of  over  $1,100,  nearly  all  of  which  waa 
for  money  borrowed  of  her,  which  money 
was  all  her  separate  estate,  and  none  of 
which  bad  been  furnished  her  by  him;  that 
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before  sbe  bad  executed  the  last  deed  she 
demanded  $300  of  tbe  purchase  price  as  a 
conalderatlon,  which  respondent  claimed  she 
Bhonid  have,  and  therefore  all  the  notes  tak- 
en for  the  purchase  money  were  assigned  to 
ber,  and  were  not  sufficient  to  satisfy  his  In- 
debtedness to  her,  and  pay  ber  the  $300  for 
jcdnlng  In  the  deed;  denies  that  the  real  es- 
tate was  sold  or  notes  assigned  with  fraudu- 
lent Intent;  that  at  tbe  time  of  their  mar- 
riage hla  wife  bed  personal  and  real  property 
of  her  own;  tbat  sbe  owned  or  controlled  an 
Interest  In  a  valuable  farm,  lying  mostly  In 
Lewis  county;  tbat  In  1887— tbe  year  follow- 
ing their  marriage — ber  interest  in  the  farm 
was  laid  off  to  her,  and  consisted  of  60  acres, 
which  she  had  owned  ever  since;  tbat  no 
money  or  means  of  respondent  ever  went  in- 
to said  real  estate,  but  the  same  was  ac- 
quired by  Ills  wife  entirely  Independent  of 
blm;  tbat  the  several  judgments  mentioned 
in  the  plalntiflTs  bill,  and  also  one  other  t>e- 
fore  Justice  Rader  on  tbe  4tb  of  May,  1801, 
foi  about  $173,  were  obtained  by  his  wife, 
and  tliat  be  was  Justly  Indebted  to  her  In 
the  several  sums  for  whlcfa  said  judgments 
were  obtained  when  so  obtained,  and  tbat  no 
part  of  tbe  same,  nor  the  debts  for  wbict 
they  were  obtained,  had  been  paid  when  he 
assigned  tbe  notes  of  the  Cutrlgbts  to  bis 
wife;  tbat  at  tbe  time  of  their  marriage  his 
wife  had  money,  either  in  hand,  or  owing  by 
responsible  parties,  to  the  amount  of  nearly 
$300,  and  also  considerable  live  stock;  tl»t 
as  much  as  10  or  12  years  before  their  mar- 
riage his  said  wife  engaged,  to  a  greater  or 
lesfc  extent,  in  raising,  buying,  and  selling 
live  stock,  and  has  ever  since  continued  to 
do  BO  on  her  own  account,  with  her  own 
means,  not  furnished  by  respondent;  that, 
from  time  to  time  since  their  marriage,  re- 
spondent had  borrowed  money  from  his  wife, 
always  contracting  to  repay  the  same,  and 
finally  giving  bis  notes  for  tbe  amounts  so 
borrowed,  at  the  time  or  shortly  afterwards, 
and  the  aggregate  of  the  amount  of  such  in- 
debtedness was  represented  by  the  amounts 
of  the  several  judgments;  tbat,  if  there  could 
be  any  question  as  to  tbe  validity  of  said 
judgments,  yet  tbe  Indebtedness  upon  which 
said  judgments  were  based  was  bona  fide 
and  still  existing  at  the  date  of  the  assign- 
ment of  the  notes,  and  constituting  a  valid 
consideration  for  such  assignment  to  the 
amount  of  such  Indebtedness;  and  denying 
each  and  every  allegation  of  fraud  and  of 
collusion  for  the  purpose  of  hindering,  delay- 
ing, or  defrauding  tbe  plaiutifT  in  tbe  collec- 
tion of  his  debt.  Defendants  J.  W.  Outright 
and  Harriet  M.  Outright  filed  their  respective 
answers,  admitting  the  purchases  made  by 
them;  averring  that  they  had  purchased  In 
good  faltb,  for  a  fair  consideration,  and  that 
they  knew  nothing  of  tbe  Indebtedness  of 
James  A.  Herron,  except  as  to  the  judgment 
in  fiivor  of  his  wife,  which  Herron  was  to 
satisfy  by  the  assignment  of  tbe  notes  for  the 
purchases  of  respondents,  which  be  did;  and 


denied  all  tbe  allegations  of  fraud,  unlawful 
combination,  and  confederacy  contained  In 
tbe  bill,  and  all  collusion  for  tbe  purpose  of 
defrauding,  hindering,  and  delaying  plaintift 
or  any  one  else. 

Depositions  were  taken  and  filed  in  the 
catise,  and  the  cause  was  heard  on  tbe  Ist 
day  of  February,  1901,  upon  tbe  bill  taken 
for  confessed  as  to  all  the  parties,  except  the 
defendants  James  A.  Herron,  Susan  F.  Her- 
ron, H.  M.  Outright,  and  Jacob  W.  Outright, 
upon  tbe  answers  and  replications  thereto, 
and  upon  the  exceptions  of  plalutlfF  to  the 
deposition  of  Susan  F.  Herron,  and  upon  the 
order  of  attachment  sued  out  and  levied  and 
upon  the  joint  petition  of  creditors  McCoy 
Shoe  Company  and  others,  filed  on  tbe  28tb 
day  of  October,  1890,  praying  to  be  made  par- 
ties to  this  cause.  The  court  overruled  the 
exceptions  taken  to  the  deposition  of  Susan 
Herron,  and  set  aside,  as  fraudulent,  tbe 
deeds  to  French  C.  Herron  and  Stella  J.  Her- 
ron, and  from  Stella  J.  Herron  and  her  hus- 
band to  French  C.  Herron,  and  held  that,  by 
reason  of  the  Institution  of  this  suit,  and  tbe 
levying  of  tbe  attachment  on  tbe  two  tracts, 
of  50  acres  each,  plaintiff  bad  a  prior  lien 
thereon  for  the  amount  of  bis  debt  against 
James  A.  Herron,  and  tbat  said  tract  should 
be  sold  to  pay  said  debt.  "And  It  further 
appearing  to  the  court  from  tbe  pleadings 
and  proofs  In  the  cause  that  the  said  James 
A.  Herron  was  justly  indebted  to  tbe  said 
Susan  F.  Herron  at  tbe  time  be  assigned  and 
transferred  to  ber  tbe  said  notes  of  Jacob  W. 
and  Harriet  M.  Outright,  to  the  amount  of 
said  notes,  and  tbat  such  notes  were  assigned 
to  ber  Id  payment  and  satisfaction  of  such  in- 
debtedness, and  the  court,  being  of  opinion 
tbat  such  assignment  and  transfer  was  made 
In  good  faith  to  satisfy  a  bona  fide  debt,  doth 
refuse  to  set  aside  such  transfer,  and  tbe 
court  doth  dissolve  the  Injunction  heretofore 
awarded  herein,  so  far  as  tbe  sf^me  affects 
tbe  right  of  said  Susan  F.  Herron  to  collect 
or  transfer  said  note.  And  the  court  doth 
quash  tbe  attachment  of  the  plaintiff  herein, 
so  far  as  tbe  same  afCects  the  said  notes,  or 
the  funds  payable  thereon,  and  the  said  Su- 
san F.  Herron  is  authorized  to  collect  or 
transfer  tbe  said  notes  of  Jacob  W.  Outright 
and  Harriet  M.  Outright  free  from  the  claims 
of  the  plaintiff  or  tbe  other  creditors  of  the 
said  James  A.  Herron."  The  court  further 
decreed  that  the  conveyances  of  the  43% 
acres  to  Jacob  W.  Outright,  of  April  1,  1809. 
and  of  168  acres  to  Harriet  M.  Outright,  of 
April  3,  1899,  were  made  in  good  faith  and 
for  valuable  consideration,  without  notice  of 
any  Indebtedness  or  claim  on  the  part  of 
tbe  plaintiff  or  any  creditor  of  said  Herron. 
Said  conveyances  were  held  to  be  legal  and 
valid,  and  tbe  cause  was  referred  to  a  com- 
missioner of  the  court,  with  directions  to  as- 
certain and  report  the  valid  debts  existing 
against  the  said  James  A.  Herroui  to  whom 
owing,  and  tbe  amounts  thereof,  and  their 
priority,  if  any,  and  to  report  any  other  per- 
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tinent  matter.  From  tbls  decree  the  plaintiff, 
Staats  Nuznm,  appealed. 

Tbe  first  assignment  of  error  la  that  the 
court  erred  In  refusing  to  sustain  the  excep- 
tions of  appellant  to  the  deposition  of  Susan 
F.  Herron,  and  permitting  same  to  be  read 
in  evidence  In  her  behalf.  It  appears  frobi 
the  record  that  when  the  witness  Susan  F. 
Herron  was  dismissed  from  the  witness 
stand,  after  agreeing  to  produce  tbe  notes 
tliat  were  assigned  to  her  by  her  husband 
and  to  return  for  further  examination,  it  was 
under  tliiB  agreement:  "By  agreement  of 
counsel  appearing  to  these  depositions,  the 
same  are  to  be  filed  with  the  understanding 
tliat  the  witness  will  return  when  requested 
by  her  counsel  to  be  further  examined;  the 
redirect  and  probably  the  cross  examination 
not  being  completed."  The  exception  taken 
to  the  deposition  is  by  the  plaintiff,  for  the 
reason  that  she  never  returned  to  have  her 
deposition  completed,  and  never  filed  the 
notes,  deeds,  and  other  papers  as  a  part  of 
her  deposition,  wlilch  she  promised  under 
oath  to  do.  There  is  notlilng  in  the  record 
to  show  that  her  counsel  ever  requested  her 
to  return  according  to  the  terms  of  the  agree- 
ment, nor  does  it  appear  that  the  plaintiff 
ever  required  her  appearance  again  as  a  wit- 
ness. The  only  notes  or  writings  witness 
promised  to  produce  were  the  Outright  notes, 
and  this  was  at  the  request  of  her  own  coun- 
sel. The  plaintiff  never  called  for  any  of  the 
papers  named  in  the  exception. 

The  second,  third,  fourth,  fifth,  and  sixth 
assignments  are  as  follows:  "Second.  The 
court  erred  in  quashing  said  attachment  in 
so  far  as  the  same  was  quashed.  Third.  Tlie 
said  court  erred  in  dissolving  said  injunction. 
Fourth.  The  said  court  erred  In  refusing  to 
set  aside  the  assignment  of  said  promissory 
notes  made  by  the  said  James  ▲.  Herron  to 
his  wife,  and  in  not  subjecting  the  said  notes 
to  the  payment  of  plaintitTs  claim.  Fifth. 
The  court  erred  in  not  adjudging  that  the 
said  confession  of  Judgment  made  by  the  de- 
fendant James  A.  Herron  for  the  benefit  of 
his  wife  on  the  16tb  day  of  December,  1808, 
while  the  said  James  A.  Herron  was  insol- 
vent, operated  and  should  be  taken  and  con- 
strued as  an  assignment  made  by  the  said 
James  A.  Herron  for  the  benefit  of  all  his 
creditors.  Sixth.  For  other  errors  apparent 
upon  the  face  of  the  record."  These  several 
assignments  of  error  may  be  properly  consid- 
ered as  one.  The  fifth  raises  the  principal 
question  involved  in  this  case;  and,  if  this 
is  well  taken,  then  it  follows  that  the  third 
assignment  must  be  sustained,  and  the  fourth, 
also,  to  the  extent  that  the  court  erred  in  re- 
fusing to  set  aside  the  assignment  by  James 
A.  Herron  to  Ills  wife  of  tbe  purchase  notes, 
and  that  these  said  notes  should  have  been 
applied  to  all  the  Indebtedness  of  James  A. 
Herron,  pro  rata.  I  take  it  from  the  assign- 
ments of  error  by  the  appellant,  as  well  as 
from  the  brief  of  tbe  appellees,  that  there  is 
00  disposition  to  question  the  validity  of  the 


sales  and  conveyances  to  the  said  Cntrights; 
the  only  question  remaining,  what  is  a  proper 
disposition  to  be  made  of  the  proceeds  of  the 
sales  to  the  Cntrights,  and  of  the  lands  (two 
tracts,  of  50  acres  each)  found  to  be  franda- 
lently  conveyed  by  James  A.  Herron  and  wife 
to  French  O.  Herron  and  Stella  J.  Herron, 
respectively?  The  Insolvency  of  James  A. 
Herron  at  the  time  of  confessing  the  Judg- 
ment on  the  16th  of  December,  1898,  is  char- 
ged in  the  bill,  and  is  not  denied,  and  Ids  In- 
solvency clearly  appears  from  the  proof  in 
the  record.  Section  2,  c.  74,  Code  1899,  de- 
fines what  the  word  "charge"  shall  there  be 
taken  to  mean.  In  that  section  it  says,  "Tbe 
word  'ctiarge'  shall  be  taken  to  include  every 
confessed  Judgment,  deed  of  trust,  mortgage, 
lien  and  encumbrance."  Said  section  further 
provides:  "Bvery  transfer  or  charge  made 
by  an  insolvent  debtor  attempting  to  prefer 
any  creditor  of  such  insolvent  debtor  or  to 
secure  such  creditor  or  any  surety  or  Indorser 
for  a  debt  to  the  exclusion  or  prejudice  of 
any  other  creditor  shall  be  void  as  to  such 
preference  or  security,  bat  shall  be  taken  to 
be  for  the  benefit  of  all  creditors  of  such 
debtor,  and  all  the  property  so  attempted  to 
be  transferred  or  charged  shall  be  applied 
and  paid  pro  rata  upon  all  the  debts  owed 
by  such  debtor  at  the  time  such  transfer  or 
charge  is  made:  provided  that  any  such 
transfer  or  cliarge  by  an  insolvent  debtor 
shall  be  valid  as  to  such  preference  or  priori- 
ty unless  a  creditor  of  such  Insolvent  debtor 
sliall  Institute  a  suit  in  chancery  witliin  one 
year  after  such  transfer  or  charge  was  made 
to  set  aside  and  avoid  the  same  and  cause 
the  property  so  transferred  or  charged  to  be 
applied  toward  the  payment  pro  rata  of  all 
the  debts  of  such  Insolvent  debtor  existing 
at  the  time  such  transfer  or  charge  is  made, 
subject  however  to  the  provision  hereinafter 
contained  with  reference  to  creditors  uniting 
In  such  suit  and  contributing  to  the  expenses 
thereof.  But  If  such  transfer  or  cliarge  be 
admitted  to  record  within  eight  months  after 
it  Is  made  then  such  suit  to  be  availing  must 
be  brought  within  four  months  after  such 
transfer  or  charge  was  admitted  to  record." 
This  provision  of  the  statute  is  plain  and  un- 
ambiguous. The  first  Judgment  waa- confess- 
ed December  16,  1898,  which  was  followed  in 
quick  succession  by  two  others,  December  27, 
1S98,  and  February  20,  1899;  the  three  Judg- 
ments amounting  in  the  aggregate  to  $913.73. 
This  was  clearly  an  attempt  on  the  part  of 
James  A.  Herron  to  give  prefer«ice  to  Susan 
F.  Herron,  his  wife,  over  ills  other  creditors, 
and  to  secure  her  In  the  payment  of  her 
claims  by  creating  Uens  upon  or  charges 
against  bis  real  estate  in  her  favor,  in  viola- 
tion of  the  statute  Just  quoted,  which  says 
tliat  such  attempted  charge  "stiall  be  void  as 
to  such  preference  or  security  but  shall  be 
token  to  be  for  the  benefit  of  all  creditors  of 
such  debtor,  and  all  the  property  so  attempt- 
ed to  be  transferred  or  charged  shall  be  ap- 
plied and  paid  pro  rate  upon  all  tlie  debts 
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owed  by  such  debtor  at  tbe  time  sncfa  trans- 
fer or  charge  la  made." 

It  la  contended  by  appellees  tbat  tbe  judg- 
ments confessed  were  no  Uens  upon  tbe  prop- 
erty, because  tbey  bad  not  been  entered  In 
tbe  Judgment  Uen  docket  of  tbe  clerk's  of- 
fice of  the  county  court;  and  tbey  cite  Dysart 
T.  Brandertb  (N.  C.)  23  S.  B.  966,  where  it  is 
held,  "After  a  judgment  of  a  justice  of  tbe 
peace  has  been  docketed  In  the  superior  court 
It  becomes  a  Uen  on  all  defendant's  realty  in 
tbe  county  where  It  Is  docketed."  Tbls  deci- 
sion Is  under  a  statute  of  tbe  state  of  North 
Carolina,  doubtless,  which  provides  tbat  sucb 
docketing  Is  necessary  to  constitute  such 
Judgment  a  lien,  for  It  is  In  that  case  said 
by  tbe  judge  rendering  tbe  opinion  that  "a 
justice's  Judgment,  when  duly  docketed  in 
tbe  office  of  the  clerk  of  the  superior  court, 
becomes  a  judgment  of  the  Supreme  Court,  to 
all  Intents  and  purposes."  But  our  statute 
makes  every  judgment  a  Uen  against  aU  real 
estate  of  the  judgment  debtor,  except  as 
against  a  purchaser  for  value,  without  no- 
tice Under  section  5,  c.  189,  Code  1899, 
these  judgments  confessed  before  tbe  justice 
became  Hens  upon  tbe  real  estate  of  said 
James  A.  Herron,  but,  not  having  been  enter- 
ed In  the  judgment  lien  docket  In  the  clerk's 
office  of  the  county  court,  they  were  not 
Uens  as  against  a  purchaser  for  value,  with- 
out notice,  of  said  real  estate,  as  provided  by 
section  6,  c.  139,  but  were  liens  except  as 
against  sucb  purchasers,  and  were  therefore 
charges  against  said  real  estate,  as  defined  In 
said  section  2. 

It  is  contended  by  appellees  tbat  there  is 
not  sufficient  proof  of  the  confession  of  said 
Judgments;  that  tbe  record  should  have 
been  produced,  or  its  loss  explained;  and 
tbat  to  admit  sucb  evidence  Is  to  violate  a 
fundamental  rule  of  evidence..  It  is  true, 
there  were  no  copies  of  tbe  Judgments  pro- 
duced or  offered,  but  tbe  confessions  were 
alleged  tat  tbe  bill,  giving  the  date  and 
amount  of  each  Judgment,  making  it'  cer- 
tain; and  both  defendants  James  A.  Herron 
and  Susan  F.  Herron,  his  wife,  the  beneflcl- 
aiy  in  these  judgments.  In  their  several  an- 
swers, admitted  the  confession  and  rendering 
of  the  judgments.  Besides,  It  was  proved  on 
cross-esamlnation  of  the  debtor,  James  A. 
Herron,  without  exception  or  objection,  and 
tbe  judgments  were  also  proved  by  the  testi- 
mony of  the  defendant  Sarah  F.  Herron,  the 
beneficiary  in  said  Judgments,  upon  her  ex- 
amination In  chief  by  defendant's  counsel. 
Tbat  question  cannot  be  now  raised  In  the 
iQ>peIlate  court  for  the  first  time. 

It  is  claimed  by  appellees  that  tbe  ruling  of 
tbe  court  in  Merchants  &  Co.  v.  Wbltescar- 
ver,  47  W.  Va.  361,  34  S.  E.  813,  Is  applicable 
to  this  case,  where  It  Is  held  that  under  sec- 
tion 2,  c.  74,  Code  1899,  "a  mercantile  firm, 
although  indebted  to  insolvency,  may  sell  Its 
stock  of  merchandise  to  a  disinterested  par- 
ty, and  receive  his  notes  In  payment  there- 
for, payable  to  its  order,  and  assign  one  or 


more  of  said  notes  In  payment  of  a  debt 
owed  by  It  to  a  bona  fide  creditor,  and  such 
transfer  will  not  be  void"  under  said  section. 
This  would  be  appHcable  to  the  case  at  bar 
but  for  the  acts  of  the  defendant  Herron  in 
confessing  t^e  several  judgments.  If  no 
such  confession  had  been  made,  and  the  de- 
fendant Herron  had  sold  bis  real  estate  to 
bona  fide  purchasers,  and  taken  their  notes 
therefor,  and  assigned  sucb  notes  to  big  cred- 
itors in  payment  of  bona  fide  debts  existing 
against  blm,  tbe  transaction  would  have 
come  under  the  ruUng  in  tbe  Whltescarver 
Case,  and  be  legal  and  valid;  but  having  con- 
fessed tbe  Judgments,  being  Insolvent  at  the 
time,'  such  confession,  under  tbe  statute. 
Was,  in  effect,  an  assignment  of  aU  bis  teal 
estate,  being  the  property  attempted  to  be 
charged  for  the  benefit  of  all  his  creditors 
(Mack  v.  Prince,  40  W.  Va.  324,  21  8.  B. 
1012);  defendant  Susan  3.  Herron  having 
preference  only  for  her  judgment  of  May  4, 
1891,  for  $173,  with  Interest  from  tbat  date; 
the  same  being  a  Uen  upon  the  said  real  es- 
tate. 

Appellees  contend  tbat  tbe  said  suit  not  be- 
ing instituted  wltbln  four  months  after  tbe 
confession  of  judgment  on  tbe  16tb  day 
of  December,  1898,  it  is  too  late  to  avail  blm 
under  section  2,  c.  74.  Tbe  Judgment  not 
having  been  docketed  In  tbe  office  of  the 
clerk  of  the  county  court,  It  Is  clear  that  tbe 
suit  could  be  Instituted  within  a  year  from 
the  confession.  If  tbe  judgment  had  been  so 
docketed,  tbe  question  might  have  arisen  as 
to  whether  such  docketing  constituted  a  rec- 
ordation. In  contemplation  of  the  provisions 
of  said  section  2.  It  appears  from  tbe  testi- 
mony of  W.  S.  Woodford,  the  justice  who 
rendered  tbe  judgment  of  December  16,  1898, 
that  said  judgment  was  founded  on  a  note 
given  by  J.  A.  Herron  to  her,  dated  June  26, 
1894,  which,  together  with  other  corroborating 
evidence.  Is  deemed  sufficient  to  establish  It 
as  a  bona  fide  claim  against  her  husband,  to 
be  paid  pro  rata  with  the  plaintiff's  and  other 
bona  fide  creditors.  If  any  there  be.  But  as 
to  tbe  other  two  Judgments,  they  are  held  to 
be  fraudulent,  and  not  permitted  to  partici- 
pate. Although  the  defendant  Susan  F.  Her- 
ron denies  in  her  answer  that  she  bad  any 
I>ersonal  knowledge  of  tbe  indebtedness  of 
her  husband,  James  A.  Herron,  to  the  plain- 
tiff, for  the  goods  sold  blm,  Cornelia  Nuzum, 
wife  of  plaintiff,  in  her  testimony,  states  at 
length  a  conversation  between  James  A.  Her- 
ron and  Susan  F.  Herron  and  plaintiff  and 
witness,  had  in  relation  to  the  debt  of  de- 
fendant Herron  to  plaintiff  for  the  goods, 
when  plaintiff  was  trying  to  get  .Herron 
to  give  blm  security  on  the  notes,  as  It  was 
claimed  Herron  had  promised  to  do;  Susan 
F.  Herron  refused  to  go  on  the  notes  as  se- 
curity because  she  said  she  was  afraid  tbat 
tbe  store  debt  might  take  aU  J.  A.  Herron 
owned,  and  then  come  on  her  land  to  finish 
paying  tbat  debt,  and  she  wanted  her  land 
for  her  children;   tbat  Herron  and  wife  and 
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witness  and  her  husband  dlecnssed  the  debt, 
and  all  the  conditions  concerning  It,  including 
the  matter  of  security  on  the  notes,  and  Mrs. 
Herron  refused  to  become  security  for  tbe 
reason  given.  She  further  stated  that  "Mrs. 
Herron  said  that  20  years  was  good  time, 
and  gave  them  a  splendid  opportunity  to  pay 
as  large  a  debt  as  $2,300.  She  aald  ttiat  they 
would  try  and  meet  their  payments  of  $100 
a  year  and  interest  as  they  became  due,  but, 
as  money  matters  were  as  close  as  they  were, 
we  ought  not  to  expect  them  to  do  any  better 
than  to  meet  theb:  payments  as  they  fell  due. 
She  said  that  they  would  try  and  do  this, 
but  could  not  do  any  better."  She  further 
said  ttiat  she  was  afraid  that  it  would  not 
pay  tbe  indebtedness  of  her  husband;  thst 
'said  M.  L.  Herron's  wife  was  very  extrava- 
gant; that  M.  L.  Herron's  family  lived  en- 
tirely out  of  the  store;  that  his  wife  made 
so  many  dodtor  bills  for  him  to  pay  out  of 
the  store  money;  that  he  frequently  bad  doc- 
tor bills  of  $50  each  to  pay,  and  they  kept 
too  many  people  about  them,  to  be  kept  oat 
of  tbe  store;  that  M.  Ia.  Herron  credited  out 
too  much;  and  that  the  financial  condition 
at  that  time  all  tended  to  make  it  uncertain 
as  to  the  store  paying  tbe  Indebtedness.  Wit- 
ness stated  that  this  conversation  took  place 
at  witness'  home,  in  Colfax,  in  1895.  Mrs. 
Heiron  made  no  denial  of  this  conversation, 
although  the  way  was  open  for  her  to  have 
again  gone  on  the  witness  stand,  as  was  pro- 
vided, by  agreement,  that  she  should  when 
she  left  the  vritness  stand  without  closing 
her  deposition.  It  is  a  significant  fact  that 
the  amount  claimed  by  Susan  F.  Herron  to  be 
paid  her  by  her  husband  for  signing  the 
deeds  to  tbe  Cutrights,  thereby  relinquishing 
her  contingent  dower,  was  an  amount  just 
sufflcient,  added  to  the  claim  she  made 
against  her  husband  for  borrowed  money,  to 
cover  the  whole  amount  of  the  Outright  notes 
to  pay  her  claim,  while  the  amount  he  paid 
her  for  her  contingent  dower  was  consider- 
ably more  than  her  dower  was  worth  in  tbe 
purchase  money  of  the  real  estate,  selling  at 
the  price  it  did,  if  she  had  been  at  that  time 
entitled  to  receive  the  dower.  The  defendant 
Susan  P.  Herron  not  only  knew  of  the  in- 
debtedness of  her  husband,  but  well  knew  of 
his  fraudulent  purpose  to  work  his  property 
out  of  his  hands,  and  into  hers,  for  tbe  pur- 
pose of  hindering,  delaying,  and  defrauding 
his  creditors,  and  participated  in  bis  fraud- 
ulent acts,  Joining  with  him  in  conveying  by 
deeds  of  January  31,  1899,'  60  acres  of  land, 
each,  to  Stella  J.  Herron,  a  daughter-in-law, 
and  to  French  C.  Herron,  a  son,  apd  on  tbe 
1st  and  3d  of  April,  1899,  respectively,  43% 
acres  to  Jacob  W.  Cutrigbt,  and  168  acres  to 
Harriet  M.  Outright,  the  consideration  for 
which  two  tracts  was  $1,400,  for  which  notes 
were  given,  and  vendor's  lien  retained  to  se- 
cure the  payment  thereof,  which  notes,  to  the 
amount  of  $1,100,  were  transferred  to  her  in 
furtherance  of  his  plans  to  cheat  his  credit- 
ors.   The  Cutrights,  being  purchasers  for  val- 


uable consideration,  without  notice,  except 
as  to  .the  confessed  judgments,  take  good  title 
to  the  property  conveyed  to  them,  their  pur- 
chase notes  being  substituted  to  tbe  benefit 
of  the  creditors  In  lieu  of  the  land;  and  Su- 
san F.  Herron,  being  an  active  participant  in 
tbe  fraudulent  conveyances  of  the  land,  with 
full  knowledge  of  the  fraudulent  intent  of 
said  James  A.  Herron,  is  not  entitled  to  any- 
thing for  her  contingent  dower  in  the  lands 
so  conveyed. 

The  confession  of  the  Judgments  by  the  in- 
solvent defendant,  James  A.  Herron,  in  fav- 
or of  his  wife,  must  be  held  to  be,  in  effect, 
an  assignment  of  his  real  estate  for  tbe  bene- 
fit of  all  his  creditors,  to  lie  paid  pro  rata,  ex- 
cept as  to  tbe  judgment  of  $173  in  favor  of 
Susan  F.  Herron,  which  is  the  first  lien  on 
said  real  estate;  and  the  decree  complained 
of  must  be  reversed  in  all  respects,  except  in 
so  far  as  it  decrees  the  conveyances  by 
James  A.  Herron  and  wife  to  French  C.  Her- 
ron, dated  January  31,  1899,  of  50  acres,  and 
from  said  Herron  and  wife  to  Stella  J.  Her- 
ron, of  the  same  date,  for  60  acres,  and  the 
deed  of  March  16,  1899,  from  Stella  J.  Her- 
ron and  her  husband  to  French  0.  Herron, 
made  in  fraud  of  the  rights  of  the  creditors 
of  James  A.  Herron,  and  also  in  so  far  as  the 
decree  sustains  the  conveyances  to  the  Cut- 
rights  of  43%  acres  and  ICS  acres,  respect- 
ively, as  legal  and  valid,  which  conveyances 
are  dated,  respectively,  April  1, 1899,  and  April 
3,  1899,  and  also  as  to  that  portion  of  said  de- 
cree which  refers  the  cause  to  a  commissioner 
for  the  purpose  as  stated,  as  to  ail  which  mat- 
ters the  decree  is  affirmed,  and  the  cause  is 
remanded  to  the  circuit  court  for  further 
proceedings  therein  to  be  had  according  to 
the  principles  herein,  and  according  to  tbo 
principles  governing  courts  of  equity. 


(H  W.  Va.  «35) 

KALBITZEB  «t  al.  t.  GOODHT7B. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  14,  1903.) 

INJUNCTION— NOTICE  OF  APPLICATION— T01<- 
UNTAHY  ASSOCIATION  —  MAJORITY  RULB  — 
ARTICLBS  OF  AGREEMENT— BNFORCSMSNT. 

1.  Under  section  3,  c.  133,  Code  1899,  a  cir^ 
cult  court,  or  judge  thereof  in  vacation,  on 
application  for  injunction,  may  exercise  a  sound 
discretion  in  the  matter  of  requiring  notice  to 
be  given  to  the  adverse  party,  or  his  attorney 
at  law  or  in  fact,  of  the  time  and  place  of 
moving  fur  it  before  the  iujunction  is  awarded. 

2.  A  voluntary  association  having  adopted  a 
constitution  or  rules  and  by-laws,  the  same  are 
to  be  considered  in  the  light  of  a  contract,  and 
the  "majority  rule"  in  the  government  or  the 
association  does  not  obtain  unless  it  Is  so  pro- 
vided in  such  contract. 

3.  To  divert  the  funds  of  such  association  to 
other  purposes  than  those  set  forth  in  the  con- 
stitution, by-laws,  rules  and  regulations  adopt- 
ed by  the  association  requires  the  cousent  oC 
each  and  every  member  of  the  associatiou. 

4.  The  articles  of  agreement  adopted  by  a 
vohiutary  association,  by  whatever  name  call- 
ed, whether  "constitution,"  "by-laws,"  "mies 
and  regulations,"  or  any  other  name,  constitute 
a  contract  between  the  members  of  such  asso- 
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dation  wbioh  the  courts  wUl  enforce.  If  DOt 
immoral,  or  contrary  to  pablic  poller  or  the 
law  of  the  land. 
(Syllabaa  by  the  Oonrt) 

Appeal  twm  Circnlt  Conrt,  Ohio  Connty; 
H.  0.  Herrey,  Judge. 

Bill  by  Christian  Kalbitser  and  others 
against  A.  J.  Goodhue,  trustee.  Decree  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Howard  &  Handlan,  for  appellant  W.  O. 
Meyer,  for  appellees. 

McWHORTER,  P.  A  voluntary  associa- 
tion was  formed  in  the  city  of  Wheeling  under 
the  name  of  the  Retail  Batcba«'  Protective 
Association  of  Wheeling,  W.  Va.,  and  adopted 
a  constitution  and  by-laws,  rules  and  regula- 
tions. The  associatlbn  was  composed  of  24 
members.  Article  6  provided  for  the  revenues 
and  disbursement  thereof,  consisting  of  seven 
■ectlous  as  follows: 

"Sec.  1.  The  dues  of  this  association  shall 
be  tweiity-flve  (25)  cents  per  month. 

"Sec.  2.  The  Initiation  fee  shall  be  ten  dol- 
lars, 910.00. 

"Sec.  8.  Each  member  shall  pay  his  dues 
and  flues  in  person  at  a  regular  meeting. 

"Sec.  4.  Should  the  funds  of  this  assoda- 
tion  becomr-  exhausted,  the  members  thereof 
shall  make  such  contributions  as  shall  be  de- 
termined by  two-thirds  of  the  members  pres- 
ent. But  no  motion  to  tax  the  members  of 
thiti  asFociatlon  shall  be  decided  at  the  same 
meetluc  at  which  it  is  made. 

"Sec.  C.  The  funds  of  this  association  shall 
be  applied  to  defraying  its  necessary  expenses. 

"St.c.  6.  This  association  shall  have  power 
to  appioprlate  snch  amounts,  as  may  be  deem- 
ed necessary  for  the  relief  of  disabled  mem- 
bers or  widows  or  orphans. 

"Sec.  7.  This  association  may  grant  bene- 
flts  to  members  for  sickness  and  funeral  ex- 
penses. In  case  of  prolonged  Indisposition  of 
any  member  of  this  association  tn  good  stand- 
ing at  the  time  of  such  occurrence,  it  shall  be 
the  duty  of  a  special  committee  to  inquire  into 
the  circumstances  attending  the  case,  and  if 
they  deem  it  necessary  they  may  appropriate 
snch  amount  as  will  defray  incidental  ex- 
pensea" 

Funds  accumulated  in  the  treasury  to  the 
amount  of  ^,800.  At  a  regular  meeting  held 
on  the  27th  day  of  February,  1901,  20  mem- 
bers of  said  association  being  present,  an  or- 
der was  passed  by  said  association,  by  a  vote 
of  12  for  and  8  against,  to  distribute  the  funds 
In  the  treastlry,  except  the  sum  of  9100  to  be 
left  in  the  treasury  for  expenses,  among  the 
members  In  good  standing  in  said  association. 
Christian  Kalbitzer  and  8  other  members  of 
the  association  filed  their  bill  in  the  circuit 
ooort  of  Ohio  connty  praying  for  an  injunc- 
tion against  A.  3.  Goodhue,  treasurer  of  said 
association,  restraining  and  enjoining  him 
from  paying  out,  distributing,  and  dividing 
among  Oie  members  of  the  association  who 
were  In  good  standing  any  moneys  in  bis 


hands  as  treasurer  of  said  association  and  be- 
longing thereto,  except  as  provided  in  the  con- 
stitution and  by-laws  of  the  association.  An 
injunction  was  granted  until  the  further  order 
of  the  court  The  defendant,  Goodhue,  treas- 
urer, filed  bis  answer  to  said  bill,  admitting 
that  he  was  such  treasurer,  and  that  he  was 
about  to  proceed  under  the  said  order  of  the 
association  to  distribute  the  funds  among  the 
members  thereof  in  good  standing,  retaining 
9100  in  the  treasury,  the  amount  of  money  in 
his  hands  as  such  treasurer  when  the  Injunc- 
tion was  served  upon  him,  averring  that  said 
funds  had  been  lying  in  the  treasury  unem- 
ployed for  a  great  number  of  months,  and  the 
presence  of  which  had  been  a  constant  menace 
to  the  peace  and  tranquillity  of  the  assodTa- 
tion.  The  affidavit  of  John  G.  Medick,  and 
Joint  affidavit  of  said  Medick,  Boniface  Gar- 
tener,  and  Anton  Korn,  and  also  the  separate 
affidavit  of  Boniface  Qartener,  were  filed  In 
support  of  said  injunction,  and  on  the  22d  day 
of  July,  1901,  the  cause  was  submitted  on  the 
bill  and  exhibits  and  the  answer  thereto,  and 
upon  the  said  affidavits,  when  the  court  en- 
tered the  decree  perpetuating  the  injunction 
granted  on  the  7th  day  of  May,  1901,  pro- 
hibiting and  restraining  said  Goodhue,  treas- 
urer of  said  volimtary  association,  and  his 
successors  in  office,  from  paying  out,  distrib- 
uting, and  dividing  among  the  members  of 
said  association  who  were  in  good  standing  any 
moneys  In  bis  or  their  hands  as  such  treas- 
urer of  said  association  and  belonging  thereto, 
except  as  provided  in  the  constitution  and  by- 
laws of  said  association,  a  copy  of  which  con- 
stitution and  by-laws  was  filed  with  the  bUl 
as  exhibit  No.  1;  but  the  court  awarded  no 
costs  in  the  cause.  From  this  decree  the  said 
A.  J.  Goodhue,  treasurer,  appeals,  and  says 
that  the  court  erred  in  granting  the  injunc- 
tion without  any  notice  of  application  thereof, 
and  in  refusing  to  dissolve  the  said  injunc- 
tion, and  in  perpetuating  and  making  perma- 
nent the  same. 

The  first  error  assigned— in  granting  the 
injunction  without  any  notice  of  application- 
is  not  insisted  upon  by  the  appellant  in  bis 
brief,  and  it  will  be  seen  that  under  section  3, 
c.  133,  Code  1899,  the  court  is  authorized  to 
exercise  a  sound  discretion  in  the  matter  of 
notice  to  the  adverse  party.  Said  section  pro- 
vides that  "apy  court  or  Judge  may  require 
that  reasonable  notice  shall  be  given  to  the 
adverse  party  or  his  attorney  at  law  or  In 
fact,  of  the  time  and  place  of  moving  for  it 
before  the  Injunction  is  awarded  If  in  the 
opinion  of  the  court  or  Judge  it  be  proper 
that  such  notice  should  be  given."  1  Bart. 
Chy.  Pr.  S!  131,  133.  It  is  Insisted  by  appel- 
lant that  no  member  having  a  vested  Interest 
in  any  part  of  the  funds  owned  by  it  the  as- 
sociation had  the  power  to  dispose  of  the 
funds  In  the  treasury  upon  a  vote  of  a  major- 
ity of  a  quorum;  that  we  have  no  statute,  no 
adjudicated  cases,  which  lay  down  rules  for 
the  government  of  voluntary  assodatlons 
and  that  the  analogy  between  corporatlor 
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and  matnal  benefit  asaocIatlonB  or  voluntary 
associations— the  "majority  rule"— Is  strictly 
applicable  here.  A  constitution  and  by-laws 
adoptdd  by  a  volnntary  association  constitute 
a  contract  between  the  members  which.  If 
not  Immoral,  or  contrary  to  public  policy  or 
the  law,  will  be  enforced  by  the  courts.  1 
Bacon  on  Benefit  Associations,  {  37,  In  treat- 
ing of  such  associations  says:  "The  articles 
of  association  are  doubtless  to  be  considered 
in  the  light  of  an  agreement  between  the 
members  extending  or  limiting  any  general 
obligation  which  binds  them  to  each  other  as 
members  of  a  partnership.  •  •  •  The 
members  hare  'established  a  law  to  them- 
selves.' •  •  •  This  fundamental  compact 
is  generally  called  the  'constitution,'  and  is 
analogous  to  the  charter  of  a  corporation." 
And  In  section  38,  Id.:  "The  association  can- 
not change  the  purposes  for  which  It  was  or- 
ganized, as  specified  in  its  articles  of  associa- 
tion, without  the  consent  of  all  the  members; 
and  although  a  minority  present  at  a  meeting 
where  money  Is  disposed  of  for  a  purpose 
different  from  that  prescribed  In  the  articles 
of  association  are  bound,  unless  they  then  and 
there  dissent,  the  vote  does  not  bind  those  that 
are  not  present"  See,  also,  sections  62,  69, 
Id.  In  Mason  v.  Finch,  28  Mich.  282,  in  the 
opinion  of  the  court,  at  page  286:  "There  la 
nothing  bat  unanimous  consent  which  can 
bind  any  member  of  an  unincorporated  com- 
pany by  any  action  not  within  the  terms  of 
the  association.  In  Joint  enterprises,  matters 
within  the  proposed  scheme  are  nsnally  left 
to  be  determined  by  such  agencies  or  ancb 
votes  as  are  agreed  upon.  Outside  of  the 
agreement,  no  one  can  be  bound  without  bis 
assent." 

Appellant  cites  Ostrom  v.  Greene,  161  N.  T. 
853,  S5  N.  SL  019,  and  quotes  therefrom  as 
follows:  "In  a  voluntary  association  a 
majority  is  entitled  to  control,  and  the  minor-- 
Ity,  however  hard  It  may  be,  must  submit" 
This  seems  to  be  an  effort  to  have  the  court 
understand  that  the  court  held  In  that  case 
tliat  in  all  voluntary  associations  this  prin- 
ciple applies,  when  In  fact  the  court  was 
8i>eaklng  for  that  case  alone,  which  was  with- 
out constitution,  rules,  or  by-laws,  and  what 
the  court  actually  said  very  properly  applied 
to  that  case.  What  the  court  did  say  is:  "A 
majority  is  entitled  to  control,  and  the  minor- 
ity, however  hard  it  may  be,  must  submit" 
In  that  case  it  is  said  by  the  court:  "The  as- 
sociation was  not  organized  to  make  money 
for  Its  members,  but  for  a  patriotic  purpose. 
It  had  no  articles  of  association,  constitution, 
by-laws,  nor  rules  of  procedure."  And  it  is 
there  further  said  that  It  was  customary  in 
that  association  for  each  meeting  to  transact 
business  by  the  vote  of  the  majority  of  those 
present  whether  they  constituted  a  majority 
of  the  entire  membership  or  not  In  the 
absence  of  anything  which  amounted  to  a 
contract  the  custom  of  "majority  rule"  in 
their  meetings  would  make  the  action  of  a 
meeting  binding,  so  that  In  that  case  it  was 


properly  held  that  the  minority  must  submit 
to  the  action  of  the  majority;  but  that  ruling 
could  not  apply  to  any  association  which  had 
a  constitution  or  rules  and  by-laws,  unless 
it  was  provided  therein  that  the  "majority 
rule"  should  obtain.  In  Abels  v.  McKeen,  18 
N.  J.  Eq.  462,  it  Is  held  that:  "The  vote  must 
be  for  some  purpose  for  which  the  money  was 
contributed.  A  majority  cannot  devote  the 
money  of  the  minority,  or  even  of  a  single 
member,  to  any  other  purpose  without  his 
consent"  In  Brown  v.  Stoerkel,  74  Mich. 
269,  41  N.  W.  921,  3  L.  K.  A.  430,  it^  held: 
"The  articles  of  agreement  of  such  an  as- 
sociation, whether  called  a  'constitution,' 
'charter,'  'by-laws,'  or  by  any  otlier  name, 
constitute  a  contract  between  the  members 
which  the  courts  will  enforce,  if  not  immoral, 
or  contrary  to  public  policy  or  the  law  of  the 
tand." 

There  is  no  provision  in  the  constitution  or 
by-laws  and  rules  of  the  association  in  case 
at  bar  that  a  majority  of  the  members  of  the 
association  may  direct  a  distribution  of  its 
funds  among  the  members  entitled  thereto, 
and  such  action  can  only  be  carried  Into  effect 
with  the  consent  of  all  the  parties  to  the  con- 
tract. Torrey  v.  Baker,  1  Allen,  120;  Ditke 
▼.  Fuller,  9  N.  H.  536,  32  Am.  Dec.  392. 

It  Is  conceded  In  the  answer  that  there  were 
24  members  of  the  association.  The  resolu- 
tion complained  of  was  adopted  by  a  vote  of 
12  for  to  8  against  there  being  20  nieml)erB 
present  and  voting  and  4  absent  so  that 
even  If  a  majority  vote  was  sufficient  under 
their  rules  to  make  an  appropriation  for  other 
purposes  than  those  mentioned  in  the  con- 
stitution, they  failed  to  have  such  maioAtj, 
and  did  not  have  a  tv^o-thlrds  vote  of  the 
members  present  There  is  no  provision  In 
the  constitution  as  to  how  many  members 
shall  be  required  to  make  a  quorum  for  the 
transaction  of  business.  Under  section  4, 
art  6,  a  provision  is  made  that  when  the 
funds  of  the  association  become  exhausted, 
the  members  shall  make  such  ccxitrlbutlons 
as  shall  be  determined  by  two-thirds  of  the 
members  present,  but  no  motion  to  tax  the 
members  should  be  decided  at  the  same  meet- 
ing at  which  it  was  made.  The  appropria- 
tion of  the  money  to  be  distributed  ammig 
the  members  was  a  purpose  for  which  no 
provision  was  made  in  the  constitution,  roles, 
regulations,  or  by-laws.  It  is  cmitended  In 
the  answer  of  the  defendant  and  by  the  brief 
filed  for  the  appellant  that  the  funds  had  ae- 
cnmnlated  to  such  an  amount  as  to  menace 
and  endanger  not  only  the  peace  and, tran- 
quillity of  the  association,  bat  Its  very  exist- 
ence; that  $100  was  sufficient  to  meet  all 
demands  that  might  prtqperly  be  made  upon 
the  association.  This  is  not  sustained  by  the 
record.  That  amount  ($100)  might  be  suffi- 
cient to  defray  the  necessary  expenses  as 
provided  in  section  6,  art  6,  of  the  con- 
stitution, but  not  for  the  purposes  mentioned 
in  the  following  sections,  6  and  7,  of  the 
same  article,  which  are  hereinbefore  copied 


Digitized  by  V^jOOQ  IC 


W.VaJ 


POCAHONTAS  IiIQHT  ft  WATER  CO.  v.  BBOWNINa. 


267 


In  Zabrlskle  ▼.  R.  R.  C(K,  18  N.  3.  Eq. 
178,  00  Am.  Dec.  617,  It  la  held:  "Oorporaton 
or  iiartnen  asaoclated  for  a  special  purpose 
spedfled  In  their  charter  or  articles  of  partner- 
ship cannot  change  that  purpose  without  the 
consent  of  all  the  corporators  or  partners." 
As  held  by>  the  circuit  court:  "To  distribute 
the  funds  In  the  manner  contemplated  by  the 
resolution  would  be  therefore  a  violation  of 
the  agreement  of  the  association,  and  cannot 
be  done  until  the  agreement  is  modified  In 
the  way  pointed  out  by  the  laws.  The  in- 
junction Is  made  perpetual,  but  no  costs  are 
awarded." 

The  court  committed  no  error,  and  the  de- 
cree must  be  affirmed,  and  the  decree  of  this 
court  la  also  without  costs.  Tone^  ▼.  Baker, 
supra. 

(B3  W.  Va.  43S) 

POCAHONTAS  LIGHT  &  WATBB  00.  T. 
BROWNING, 

(Supreme  Court  of  Appeals  of  West  Virginia. 
AprU  28.  1908.) 

BSTOPPBI^ACQUIESCBNCB-HISTAKB. 

1.  A  party  lays  a  pipe  line  for  conveyance  of 
water,  oy  mistake,  partly  in  land  of  another, 
without  right  of  way,  and  seelca  to  maintain 
the  easement  on  the  theory  of  estoppel  based 
on  conduct  of  the  landowner.  He  cannot  as- 
sert such  estoppel,  first,  because  the  landown- 
er's silence  in  omitting  to  tell  the  other  party 
of  his  right  is  not  an  estoppel  in  pals,  and  also 
because  ne  did  not  know  that  the  line  would 
pass  or  was  laid  through  his  land  until  after  its 
completion;  also  because  what  the  landowner 
is  shown  to  have  said  was  without  intent  to 
mislead  the  other  party,  or  with  reasonable  ex- 
pectation that  it  would  be  acted  on;  also  be- 
canse  the  other  party  was  not  Induced  ot  mis- 
led thereby  to  lay  the  pipe  line. 

(SyUabns  by  the  Court.) 

Appeal  from  Circuit  Court,  Mercer  County; 
J.  M.  Sanders,  Judge. 

Bill  by  the  Pocahontaa  Light  ft  Water 
Company  against  J.  L.  Browning.  Decree 
for  defendant,  and  plaintifT  appeala  Af- 
firmed. 

A.  W.  Reynolds  and  Douglas  H.  Smith,  for 
appellant  C.  W.  Smith,  Henry  ft  Oraham, 
Chapman  ft  Gillespie,  and  Brown,  Jackson 
ft  Knight,  for  appellee. 

SHANNON,  J.  W.  H.  H.  Wltten  conveyed 
to  the  Southwest  Virginia  Improvement  Com- 
pany a  tight  of  way  for  a  pipe  line  for  the 
conveyance  of  water,  and  the  company  laid 
the  pipe  line,  and  later  sold  the  water  plant 
and  right  of  way  to  the  Pocahontas  Light  ft 
Water  Company.  The  right  of  way,  as  con- 
veyed by  Wltten,  passed  for  some  874  feet 
through  land  not  owned  by  him,  but  owned 
by  A.'  St  Clair.  St  Clair  conveyed  his  tract 
of  land  to  J.  S.  Browning.  After  the  water 
pipe  line  had  been  down  and  operating  some 
seven  years.  Browning  began  to  remove  that 
part  of  It  upon  bis  land;  and  then  the  water 
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company  brought  a  chancery  suit  In  the  cir- 
cuit court  of  Mercer  county  to  enjoin  Brown- 
ing from  removing  the  pipes,  to  declare  an 
estoppel  against  the  claim  of  Browning  to 
remove  the  pipes,  and  to  quiet  the  possession 
of  the  water  company  and  its  use  of  said 
pipe  line  through  Browning's  land,  and  to 
declare  that  it  had  good  right  to  the  easemetft 
of  its  pipe  line  and  right  of  way  through 
Browning's  land.  The  result  waa  the  dlsmis- 
aal  of  the  bill,  and  an  appeal  by  the  water 
company. 

It  la  not  questioned  that  the  pipe  line  Is  In 
part  on  land  of  Browning,  nor  Is  It  claimed 
that  St  Clair  ever  gave  right  of  way  through 
his  land.  The  whole  claim  of  the  water  com- 
pany is  that  It  has  title  by  estoppel  In  pais 
from  conduct  of  St  Olalr.  It  Is  not  claimed 
that  he  ever  expressly  gave  right  of  way  or  his 
consent  to  the  construction  of  the  pipe  line. 
The  whole  claim  is  that  be  knew  of  the  lay- 
ing of  the  pipe  line,  and  made  no  objection— 
in  short,  he  was  silent  The  utmost  that  can 
be  said  to  support  this  contention  is  that  St 
Clair  passed  along  by  where  the  ditch  for 
the  pipe  line  was  made,  and  while  It  was 
open,  and  saw  sotbe  of  the  Iron  pipes  lying 
on  his  land,  and  thus  knew  of  the  construc- 
tion of  the  work,  and  made  no  protest  and 
that  In  the  town  of  Pocahontaa,  while  the 
work  was  going  on  In  the  country,  he  talked 
with  the  superintendent  asking  him  when  the 
work  would  be  completed  so  as  to  be  used 
In  the  town,  and  expressed  Interest  In  Its 
completion,  and  said  he  had  suffered  loss  as 
a  property  owner  in  the  town  from  Are,  and 
that  the  waterworks  would  be  a  great  benefit 
to  the  town.  Whilst  I  do  not  think  that  even 
If  this  la  true.  It  would  devest  St  Clair  of  his 
land.  It'  Is  a  very  Important  element  for  the 
company  to  sustain  Its  position  of  estoppel 
against  St  Clair,  that  he  should  have  known 
before  the  pipe  line  was  laid  that  It  was  to  be 
laid  through  his  land,  for  then  it  might  be 
said  that  he  allowed  the  company  to  expend 
money  without  objection.  "A  representation, 
admission,  or  act  after  the  party's  position 
bas  been  changed  will  not  avail  as  grounds 
for  estoppel,  because  It  cannot  have  been 
acted  on."  4  Am.  &  Eng.  Dea  In  Eq.  280, 
citing  McCall  T.  PoweU,  64  Ala.  254,  and 
many  other  cases.  But  he  says  he  did  not 
know  that  the  line  passed  through  his  land 
until  after  it  had  been  laid.  It  Is  not  proven 
that  he  did  know  imtll  later.  The  witness 
who  says  he  passed  by  where  the  ditch  was, 
and  the  pipes  were  being  unloaded,  leaves  xu 
to  think  that  St  Clair  was  engrossed  with 
business  thought  and  did  not  observe.  He 
says  he  paid  no  attention  to  the  ditch,  but 
passed  on  to  Pocahontas.  He  says  the  line 
passed  through  a  rocky,  wooded  comer  of  St 
Clalr'a  land.  St  Olalr  lived  10  miles  away 
from  the  line.  St  Clair  says  the  only  work 
he  ever  saw  In  cutting  the  ditch  was  at  a 
different  point  on  the  line.  St  Clair  seems 
to  be  fair;  certainly  not  partial  to  Browning 
In  his  evidence— rather  otherwlsa.    Aa  to  ex- 
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presslon  of  satisfaction  irltta  tbe  coming  im- 
provement, that  was  in  casual  conversation- 
Just  wliat  any  one  would  say— and  is  utterly 
frail'  and  incompetent  for  the  basis  of  estop- 
pel. Did  he  make  the  remarks  with  intent 
to  bind  himself?  There  is  no  evidence  at 
ail  that  the  company  constmctlng  the  water 
line  was  In  the  least  influenced  by  his  re- 
marks or  silence,  because  it  did  not  then  have 
the  faintest  Idea  that  any  of  the  right  of  way 
passed  through  his  land.  How  can  the  com- 
pany say  it  was  misled  by  what  he  said,  or 
did  not  say,  when  no  one  thought  of  the  line 
running  on  land  of  St.  Clair?  To  make  It  an 
estoppel,  the  company  must  be  able  to  say 
that  it  was  led  thereby  to  make  outlay  of 
money.  Atkinson  v.  Plum,  BO  W.  Ya.  104, 
40  S.  EL  587,  58  L.  R.  A.  788.  I  repeat 
language  cited  to  the  same  effect  In  William- 
son T.  Jones,  43  W.  Va.  563,  27  S.  E.  411,  38 
L.  R.  A.  684,  64  Am.  St  Rep.  891— that,  "to 
create  a  duty  to  speak,  it  must  be  known  by 
the  one  keeping  silence  that  some  one  is  rely- 
ing on  that  silence,  and  Is  acting  or  about  to 
act  aa  he  would  not,  had  the  truth  been  told." 
Vlele  V.  Jndson,  82  N.  Y.  40.  The  old  case  of 
Stuart  V.  Luddlngton,  1  Rand.  403,  10  Am. 
Dec.  650,  so  holds.  So  does  Hall  t,  Hall,  30 
W.  Va,  780,  5  S.  E.  260.  I  repeat  the  com- 
pany did  not  act  on  either  St  Glair's  words 
or  silence,  because  the  company  did  not  know 
that  it  was  on  his  land.  We  must  say  it  was 
misled  to  Its  Injury  to  set  up  an  estoppel.  4 
Am.  &  Eng.  Decisions  in  Eq.  281.  287,  where 
will  be  found,  in  a  note  to  Williamson  v. 
Jones,  a  most  elaborate  and  valuable  discus- 
sion of  estoppel,  and  collection  of  authorities. 
See  2  Pomeroy,  Eq.  i  805.  But  suppose  the 
company  did  act  on  St  Clair's  silence  or 
talk.  It  will  not  create  an  estoppel,  because 
one  must  not  thus  act  recklessly— must  use 
some  care  and  diligence  himself.  There  were 
the  deeds  on  record.  There  was  the  line  fence, 
crossed  by  the  pipe  line  dividing  the  Wltten 
land  from  St  Clair's.  It  was  not  necessary 
to  prove  that  one  claiming  estoppel  had  actual 
knowledge  of  the  truth,  in  order  to  defeat 
him.  It  is  enough  if  be  was  bound  to  know 
the  facts,  or  bis  means  of  knowledge  were 
equal  to  those  of  the  other  party,  for  a  fail- 
ure to  protect  himself  by  using  means  of 
knowledge  was  negligence  and  disentitles 
bim  to  equitable  relief.  4  Am.  Sc  Eng.  Dec 
In  Eq.  274.  He  must  not  know,  or  must  be 
without  means  of  knowing,  the  facts.  At- 
kinson v.  Plum,  50  W.  Va.  104,  40  S.  B.  587, 
58  li.  B.  A.  788. 

The  doctrine  "that  one  who  stands  by  and 
sees  another  laying  out  money  on  property 
to  which  he  has  claim,  and  does  not  give  no- 
tice of  it  cannot  afterwards,  in  equity  and 
good  conscience,  set  up  such  claim,  does  not 
apply  to  an  act  of  encroachment  on  lands  the 
title  to  which  is  equally  well  known  or  equal- 
ly open  to  the  notice  of  both  parties."  Gray 
V.  BarUett  20  Pick.  186,  32  Am,  Dec.  208; 
Casey's  Lessee  v.  Inloes,  39  Am.  Dec.  677. 
Was  it  not  clear  negligence  in  the  company  to 


lay  its  line  on  another's  land,  when  it  could 
80  readily  have  learned?  If  you  build  on  my 
land,  and  I  do  not  warn  yon,  you  get  good  ti- 
tle to  my  land.  Ton  cannot  do  so,  even  If  I 
see  you  building.  Yon  should  have  inquired. 
"If  a  stranger  enter  upon  the  land  of  anoth- 
er and  make  Improvements  by  erecting  build- 
ings, they  become  the  property  of  the  owner 
of  the  land.  Were  it  not  so,  a  person  might 
gain  a  title  by  commission  of  trespass,  and 
strip  his  neighbor  of  his  estate,  or  subject  him 
to  compulsory  expenses,  under  the  pretext  of 
improving  his  property.  The  foundation  of 
property  consists  in  its  being  an  exclusive 
right  Other  persons  cannot  impair  its  en- 
joyment or  bnpose  burdens  on  it  by  inter- 
meddling with  It  without  the  owner's  leave  or 
color  of  legal  authority.  •  •  •  I  know  of 
no  case  where  equity  has,  on  the  mere  ground 
of  silence,  relieved  one  who  is  perfectly  ac- 
quainted with  his  rights,  or  has  the  means 
of  becoming  so,  and  yet  willfully  undertakes 
to  proceed  in  expending  money  on  the  land  of 
another  without  obtaining  or  asking  bis  con- 
sent His  ignorance,  if  It  exists,  is  willful, 
and  he  acts  at  hia  peril"  Ctest  r.  Jack 
(Pa.)  27.  Am.  Dec.  854;  note  to  same  case. 
"Equity  will  not  on  mere  ground  of  silence 
of  the  owner,  relieve  one  who  is  perfectly  ac- 
quainted with  his  rights,  or  has  the  means 
of  becoming  so,  and  yet  willfully  undertakes 
to  proceed  in  expending  money  on  the  lands 
of  such  owner,  without  obtaining  or  asking 
his  consent  Marsh  v.  Weckerly,  13  Fa. 
252;  Knouft  v.  Thompson.  16  Pa.  364."  HIII 
V.  Epley.  31  Pa.  331;  Rogers  v.  Walker,  6 
Pa.  374,  47  Am.  Dec.  470.  "It  is  difficult  to 
imagine  how  the  concealment  of  a  fact  which 
an  Individual  of  common  prudence  and  sa- 
gacity would  discover  can  constitute  a  fraud. 
It  is  a  clear  elementary  principle  that  the 
laws  impute  to  the  purchaser  a  knowledge 
of  every  fact  of  which  the  exercise  of  ordi- 
nary diligence  would  have  put  him  In  posses- 
sion. And  such  an  imputation  of  knowledge 
is  sufficient  to  rebut  the  Inference  of  a  mere- 
ly constructive  fraud,  which  might  other- 
wise be  Implied  from  the  silence  of  the  par- 
ty." Alexander  v.  Kerr,  19  Am.  Dec.  616. 
Clark  V.  Parsons  Qi.  H.)  39  Atl.  898,  76  Am. 
St  Rep.  159,  is  In  point  here.  The  idea  that 
one  man  can  get  title  to  another  man's  laud, 
or  title  to  an  easement  upon  It  by  improve- 
ment upon  It  or  making  a  road  upon  it  or 
a  sewer,  because  he  Is  silent  Just  as  if  he  bad 
given  a  grant  la  absurd.  No  estoppel  to 
work  that  grave  result  can  exist  except  in 
the  clearest  case.  The  statute  of  frauds  says 
It  takes  a  deed  to  do  this,  but  here  It  is 
sought  to  pass  an  easement  in  fee  not  even  by 
word  of  mouth,  but  by  mere  silence.  It  this 
proposition  pte vails,  what  tenure  baa  a  man 
of  his  lands? 

Another  vital  requisite  of  estoppel  Is  that 
the  person  to  be  bound  by  it  must  know  that 
his  own  right  in  the  matter  Is  being  preju- 
diced by  the  act  of  another.  Since  fraud  Is 
the  gist  of  estoppel,  unless  the  pecsoa  la  fully 
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acquainted  wltb  the  true  state  of  affalni  and 
with  bis  rights  Id  tlie  matter,  he  'will  not  be 
estopped;  and  therefore  one  who  makes  state- 
ments or  does  acts  In  bona  fide  Ignorance  of 
the  facts  and  his  rights  will  not  be  estopped, 
nnless  his  Ignorance  was  the  resnlt  of  gross 
negligence.  4  Am.  &  Bng.  Dec.  in  Eq.  268; 
BigeTow,  Estop.  518;  Bower  v.  McCormlck, 
23  Grat.  821.  St  Glair  did  not  know  that  the 
pipe  line  would  be  on  his  land,  or  that  It  was, 
until  after  It  had  been  laid.  Was  he  bound 
to  look  to  see  that  It  would  not  be  put  on  his 
land?  That  Is  virtually  the  proposition. 
Waa  it  not  more  the  duty  of  the  company  to 
look  at  deeds  and  the  line  fence,  and  surrey, 
if  necessary,  rather  than  the  duty  of  St  Clair 
to  guess  the  company  might  use  bis  land, 
and  see  to  It  that  It  did  not?  "In  order  to 
establish  an  estoppel.  It  Is  necessary  that  the 
representation  or  conduct  relied  upon  should 
have  been  Intended  to  influence  the  other 
party  to  act;  and,  if  there  waa  no  such  In- 
tent, the  estoppel  Is  not  made  out."  "If  the 
person  who  makes  the  representationa  does 
not  know,  and  has  no  reasons  to  believe,  that 
tbe  other  will  act  upon  them,  be  wlH  not  be 
estopped."  4  Am.  &  Eng.  Dec.  in  Eq-  276; 
Pom.  Eq.  f  806.  The  truth  Is,  St  Clair  nei- 
ther did  nor  said  anything  to  mislead  or  that 
did  mislead,  but  be  was  simply  silent  when 
be  did  not  even  know  his  rights  were  being 
invaded.  Of  course,  this  excludes  all  ele- 
ments of  estoppel.  The  company  simply 
made  a  mistake  In  using  St.  Clair's  land,  and 
now  wish  to  make  their  own  mistake  St 
Clair's  mistake,  and  charge  It  to  ttie  burden 
of  the  land' of  his  alienee.  It  practically  says 
or  sitows  nothing  but  that  It  believed  that  its 
title  was  good  Therein,  it  shut  its  eyes  to 
deeds,  Un<>  fence,  and  open  means  of  knowl- 
edge. Mrs.  Cautley  Innocently  built  the  wall 
of  her  bouse  six  inches  over  the  proper  line, 
but  ber  mistake  gave  no  right  to  another's 
land.  Cautley  v.  Morgan,  61  W.  Va.  304,  41 
8.  B.  201.  In  that  case  are  points  fitted  to 
this  case.  "There  can  be  no  acquiescence 
{of  St  Clalr]  without  knowledge."  "Mere 
silence,  or  some  act  done  where  the  means  of 
knowledge  are  equally  open  to  both  parties, 
does  not  create  an  estoppel  in  pais."  "Si- 
lence will  not  estop  nnless  there  Is  not  only  a 
right,  but  a  duty,  to  speak."  Suppose  St 
Clair  had, even  consented  by  express  words. 
It  would  defeat  the  law  requiring  deeds  to 
tbUB  vest  an  easement  such  as  this  in  land. 
A  sewer  easement  cannot  be  made  without 
deed.  Piter  v.  Brown,  43  W.  Va.  412,  27 
8.  EL  899,  49  Ia  B.  A.  497.  The  proposition 
of  the  appellant  Is  simply  that  one  can  go 
upon  another's  land  without  his  consent, 
without  his  knowledge,  make  a  pipe  line  on 
the  land,  and .  get  perfect  title  to  the  ease- 
ment. Nothing  but  the  statute  of  limitations 
will  make  such  a  trespass  confer  title.  It  Js 
hardly  necessary  to  add' another  cardinal  rule 
as  to  estoppel  in  pais.  "The  estoppel  must  be 
certain,  and  by  this  is  meant  not  only  that 
tbe  facts  upon  which  it  is  based  should  be 


cleaily  proven,  but  they  should  not  be  capa- 
ble of  bearing  any  other  construction  than 
that  put  upon  them.  If  susceptible  of  an  m- 
terpretatlon  which  will  not  imply  an  estoppel, 
the  latter  effect  will  not  be  given  them.  In 
other  words,  the  representation  or  act  relied 
upon,  and  its  effect,  must  be  plain  and  def- 
inite, not  ambiguous  or  equivocal."  4  Am. 
&  Eng.  Dec.  in  Eq.  263.  "What  is  the  rea- 
son of  this  rule?  It  is  accurately  expounded 
in  the  same  decision  [footnote,  referring  to 
Storrs  V.  Barker,  6  Johns.  Cb.  166,  10  Am. 
Dec.  316].  While  the  owner  of  the  land  may 
by  his  acts  in  pals  preclude  himself  from  as- 
serting his  legal  title,  it  is  obvious  that  the 
doctrine  should  be  carefully  and  sparingly 
applied,  and  only  on  the  disclosure  of  clear 
and  satisfactory  grounds  of  Justice  and  eq- 
uity. It  is  opposed  to  the  letter  of  the  stat- 
ute of  frauds,  and  it  would  greatly  tend  to 
the  insecurity  of  titles  if  they  were  allowed 
to  be  affected  by  parol  evidence  of  a  doubtful 
character."  "The  doctrine  of  estoppel  is  nev- 
er applied,  in  any  of  its  branches,  upon  an 
uncertain  and  speculative  state  of  facts." 
Bargamln  v.  Clarke,  20  Grat  544.  It  is  use- 
less to  discuss  the  cases  of  Stone  v.  Tyree,  80 
W,  Va.  687,  5  8.  B.  878,  and  N.  &  W.  B.  Ca 
V.  Perdue,  40  W.  Va.  442,  21  a  B.  755,  and 
like  cases,  because  they  are  not  analogous 
cases,  since  the  evidence  is  too  weak  to  par- 
allel this  case  with  them.  The  evidence  does 
not  lift  this  case  to  their  standard. 

The  facts  and  law  plainly  call  for  affirm- 
ance of  the  decree  of  ,the  circuit  court,  and 
such  will  be  the  decree. 


(n  W.  Ta.  tm 
CLARK  V.  McCLAUGHERTT 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  25,  1903.) 

TAX  BALB-RBDBMPTION. 
1.  By  deed  dated  and  recorded  January  30, 
1805,  M.  conveyed  to  F.  lot  No.  11,  in  the  town 
of  Union,  Monroe  county.  The  lot  was  not 
transferred  on  the  assessor's  books  for  the  year 
1895  to  F.,  bnt  was  charged  in  name  of  M., 
returned  delinquent,  and  gold  by  the  sheriff 
for  the  taxes  of  that  year  on  the  13th  day  of 
December,  1897,  and  was  purchased  by  J.  C. 
M.  On  the  28th  day  of  July,  1898,  F.  con- 
veyed the  lot  to  C,  trustee,  to  secure  a  debt 
to  A.  No  offer  was  made  to  redeem  within 
a  year  from  day  of  sale,  and  the  purchaser 
neither  took  a  deed  nor  order  therefor  of  a  , 
court  or  judge  within  the  second  year  after  the 
sale.  On  the  14th  day  of  December,  1899,  C, 
the  trustee,  offered  to  redeem  the  lot  as  such 
trustee,  and,  as  such  agent  of  F.,  when  J.  O. 
M.  refused  to  permit  redemption,  and  on  the 
16th  of  December,  1889,  procured  a  deed  from 
the  clerk  for  said  lot  In  a  suit  bronaht  by  the 
trustee  to  set  aside  such  deed,  held,  that  C. 
had  tbe  right  to  redeem. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  MonToe  County; 
J.  M.  McWhorter,  Judge. 

Bill  by  R.  L.  Clark  against  J.  C  HcGlaugb- 
erty.  Decree  for  plaintifl,  and  defendant  ap- 
peals.   Affirmed. 
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W.  Walter  McCIangherty,  for  appellant*  B. 
L.  Clarke  and  John  Osborne,  for  appellee. 

MeWHORTER,  P.  By  deed  dated  Januai7 
81,  1895,  Alexander  McGleam  and  wife  con- 
veyed to  Minerva  French  lot  No.  11,  in  the 
town  of  Union,  Monroe  county.  By  deed 
executed  on  the  28th  of  July,  1898,  said 
French  and  her  husband  conveyed  the  said 
lot  to  R.  li.  Clark,  In  trust  to  secure  the  pay- 
ment to  Eunice  J.  Andrew  of  five  negotiable 
notes  of  $41.12  each,  at  one,  two,  three,  four, 
and  five  years,  respectively,  with  interest  pay- 
able semiannually.  Said  lot  was  charged  in 
the  name  of  McCleam  on  the  assessor's  books 
for  taxes  for  the  year  1895,  not  having  been 
transferred  to  the  grantee  on  said  books  for 
that  year,  but  la  subsequent  years  was  charged 
to  said  grantee  and  taxes  paid.  The  lot  was 
returned  delinquent  for  the  year  1895  in  the 
name  of  McCIeam,  and  sold  by  the  sheriff 
for  taxes  for  said  year  on  the  13th  of  Decem- 
ber, 1897,  and  purchased  by  J.  C.  McClaugher- 
ty,  who  was  clerk  of  the  county  court  of  Mon- 
roe county.  The  lot  was  not  redeemed,  and 
no  application  made  therefor  to  the  purchaser 
by  any  person  having  a  right  to  redeem  it,  as 
provided  in  section  15,  c.  31,  Code  1899,  with- 
in the  year  from  day  of  sale,  and  no  steps 
were  taken  by  the  purchaser  <to  obtain  a  title 
therefor  within  the  second  year  after  the  day 
of  sale.  On  the  14th  day  of  December,  1899, 
after  the  dose  of  the  second  year  from  the 
day  of  sale  the  trustee,  R.  L.  Clark,  plahitifC 
In  this  cause,  applied  to  the  purchaser,  Mc- 
Claugherty,  and  offered  to  redeem  the  lot, 
tendering  the  proper  amoimt  for  its  redemp- 
tion, which  the  purchaser  refused  to  accept 
or  to  permit  the  said  Clark  to  redeem,  and 
on  the  16th  day  of  December,  1899,  the  pur- 
chaser procured  from  J.  D.  Beckett,  clerk  of 
'the  circuit  court  of  Monroe  county,  a  deed 
for  said  lot,  the  clerk  of  the  county  court  be- 
ing the  purchaser.  At  the  September  rules, 
1900,  the  said  Clark,  trustee,  filed  his  bill 
against  J.  S.  McClaugherty,  Minerva  French, 
and  Edith  Andrew  in  the  circuit  court  of  Mon- 
roe county,  praying  that  the  deed  for  said  prop- 
erty, made  on  the  16th  of  December,  1899, 
by  the  circuit  clerk,  Beckett,  to  the  purchaser, 
McClaugherty,  be  set  aside,  canceled,  and 
held  for  naught,  and  for  general  relief. 

The  depositions  of  Beckett  and  Clark  w«e 
taken  and  filed  In  the  cause,  and  on  the  27tb 
day  of  March,  1901,  the  cause  was  heard  up- 
on the  bill  and  exhibits,  the  amended  and 
supplemeutal  answer  of  defendant,  and  the 
exhibits  filed  therewith,  and  the  bill  taken 
for  confessed  as  to  Minerva  French,  and  set 
for  hearhig  on  order  of  publication  as  to  de- 
fendant Andrew,  when  the  court  held  that 
plaintiff,  R.  L.  Clark,  trustee,  was  entitled 
to  redeem  the  lot  of  land  from  the  purchaser, 
McClaugherty,  and  that  he  had  oCered  to  re- 
deem the  same  before  the  defendant,  Mc- 
Claugherty, got  a  deed  therefor,  and  entered  a 
decree  permitting  such  redemption  upon  the 
payment   to    McClaugherty   of   $27.84,   being 


the  amount  of  taxes,  and  Interest,  coats,  and 
charges  thereon,  paid  by  McClaugherty  on 
said  lot  as  of  March  26,  1901,  and  set  aside 
the  said  deed  to  McClaugboty  with  oosts 
against  the  defendant,  McClaugherty,  from 
which  decree  said  defendant  appealed.  The 
only  question  involved  in  this  cause  neces- 
sary to  consider  is  whether  the  plaintiff  bad 
the  right  to  redeem  the  lot  at  the  time  he  ap- 
plied to  the  purchaser  on  the  14th  of  Decem- 
ber, 1889,  to  make  redemption  thereof.  If 
be  had  the  right  to  redeem,  then  the  decree 
must  be  afllrmed. 

It  is  contended  by  appellant  that  under  Mo- 
tion 24,  c.  31,  Code  1899,  Minerva  French  to 
the  only  person  who  had  the  right  to  redeem; 
that  said  section  cannot  be  construed  to  In- 
clude the  assignee,  alienee,  or  vendor  of  the 
former  owner,  as  the  section  provides  that 
the  "former  owner,  his  heirs  and  devisees," 
only,  were  vested  with  the  right  to  redeem; 
that,  while  section  15.  extended  the  right  to 
redeem  to  the  former  owner,  his  heirs  or  as- 
signs, or  any  person  having  a  right  to  charge 
such  real  estate  for  a  debt,  within  one  year 
from  the  sale,  section  24  provided  another 
and  different  period  In  which  redemption 
might  be  made,  and  confined  the  right  to 
redeem  solely  to  the  "fM'mer  owner,  his  heirs 
and  devisees."  25  Am.  &  E.  E.  L.  412  (lat 
Ed.),  under  "Who  may  Redeem,"  says,  "The 
terms  'owner,'  'persons  in  Interest,'  and  like 
expressions,  have  received  a  broad  constme- 
tlon,"  and  cites  many  anthorltles.  In  Ad- 
ams V.  Beale,  19  Iowa,  61,  it  is  held,  "The 
terms  'owner*  and  'parties  In  Interesf  In  re- 
demption laws  have  a  broad  and  compre- 
hensive meaning,"  and,  further,  "Any  right 
which  In  law  or  In  equity  amounts  to  an 
ownership  In  the  land,  any  right  of  entry 
upon  It,  to  Its  possession,  or  enjoyment  of 
any  part  of  It,  which  can  be  deemed  an  es- 
tate, makes  the  person  an  owner  so  far  as  It 
Is  necessary  to  give  him  the  right  to  re- 
deem;" and  In  Dubois  v.  Hepburn,  10  Pet 
1,  9  L.  Ed.  325,  construing  a  section  of  the 
act  of  Assembly  of  Pennsylvania  providing 
for  sale  of  lands  for  taxes,  it  Is  held:  "The 
law  of  Pennsylvania  authorizing  the  redemp- 
tion of  lands  sold  for  taxes  ought  to  receive 
a  liberal  and  benign  construction  in  favor 
of  those  whose  estates  will  be  otherwise  di- 
vested, especially  where  the  tlme^  allowed  Is 
short,  an  ample  Indemnity  given  to  the  pur- 
chaser, and  a  penalty  is  Imposed  on  the  own- 
er. The  purchaser  suffers  no  loss.  He  buys 
with  full  knowledge  that  his  title  cannot 
be  absolute  for  two  years.  If  it  Is  defeated 
by  redemption.  It  reverts  to  the  lawful  pro- 
prietors. It  would  seem  not  to  be  necesBary 
for  the  purposes  of  Justice,  or  to  effectuate 
the  objects  of  the  law,  that  the  right  to  re- 
deem should  be  narrowed  down  by  a  strict 
construction.  It  comports  with  the  words 
and  spirit  of  the  law  to  consider  any  person 
who  has  an  interest  in  lands  sold  for  taxes 
as  the  owner  thereof,  for  the  purpose  of  re- 
demption.   Any  right  which  in  law  or  equity 
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amounts  to  an  owaerahip  in  the  land— any 
rlglit  of  entry  upon  It,  to  its  poeaesslon  or 
enjoyment,  or  any  part  of  It,  wtdch  can  be 
deemed  an  estate  In  it— makes  the  person 
the  owner,  so  far  as  it  is  necessary  to  give 
him  the  right  to  redeem."  In  Boarler's  Law 
Dictionary  it  is  said:  '^he  word  'owner' 
has  no  teclmlcal  meaning,  and,  being  "nomen 
generalisslmum,'  should,  especially  when 
used  In  a  remedial  statute,  be  construed  lib- 
erally In  fayor  of  the  parties  whom  It  is  tlie 
duty  and  Intention  of  the  Legislature  to  pro- 
tect" Bailroad  Go.  t.  Boyer,  18  Pa.  497-499; 
Wataon  t.  Railroad  Co.,  47  N.  Y.  161;  Moel- 
ler  ▼.  Harvey,  16  Fhlla.  66;  Schott  ▼.  Har- 
vey, 105  Fa.  222,  61  Am.  Rep.  201;  1  Hare, 
Am.  Const  Law,  855;  Dow  ▼.  Oonld,  81 
CaL  629-649. 

It  has  long  been  settled  In  Yirglnla  and 
in  this  state  that  a  trustee  In  a  deed  of  trust 
Is  a  purchaser  for  value;  being  a  purchaser 
and  holding  the  legal  title,  be  is  an  owner 
having  a  right  to  redeem  tmder  said  section 
16.  If  an  "owner"  under  section  16,  he  Is 
certainly  a  "former  owner"  under  section  24. 
In  Hogg,  Eq.  Pr.  {  478:  "It  is  settled  beyond 
any  question  that  the  trustee  In  a  deed  of 
trust  is  the  agent  of  the  grantor  and  the 
beneficiary,  and  that  he  should  so  act  as  to 
promote  their  best  Interests."  Stove  Works 
V.  Gray,  9  W.  Va.  469;  Hartman  v.  Evans, 
88  W.  Ya.  669.  18  S.  B.  810  (Syl.,  point  7). 
The  appellant  insists  upon  a  strict  and  literal 
construction  of  section  24,  so  as  to  confine  it 
exclusively  to  "the  former  owner,  bis  heirs 
and  devisees,"  where  it  Is  provided  that  "If 
no  deed  or  order  therefor,  of  a  court  or  Judge, 
be  made  under  the  provisions  of  this  chapter 
within  one  year  after  the  right  to  redeem 
the  real  estate  sold  as  aforesaid,  shall  expire 
aa  hereinbefore  provided,  the  former  owner, 
his  heirs  or  devisees,  may  after  such  year 
and  before  snch  deed  or  order  Is  made,  re- 
deem," etc.  If  this  literal  construction  la  to 
be  given  to  section  24,  then,  applying  the 
aame  rule  of  construction  to  section  16,  a 
devisee  could  not  redeem  under  that  sec- 
tion, aa  devisees  are  not  mentioned  therein, 
but  only  the  owner,  and  "the  heirs  or  assigns 
of  any  person  having  a  right  to  charge  such 
real  estate  for  a  debt"  So,  the  twenty-sev- 
enth section,  providing  that  "if  the  owner  of 
any  real  estate  sold. for  the  nonpayment  of 
tazea  thereon,  fala  heirs  or  assigns,  claim 
that  the  taxes  on  account  of  which  the  sale 
was  made  were  not  In  arrear,  he  may,  with- 
in five  years  after  the  deed  shall  have  been 
obtained  and  admitted  to  record.  Institute  a 
suit  In  equity  against  the  purchaser,  his 
heirs  or  assigns,  alleging  the  payment  of 
taxes  and  seeking  to  have  the  sale  and  deed 
declared  void,"  etc.  The  same  construction 
given  this  section  as  that  insisted  upon  by 
the  appellant  to  be  given  section  24  would 
afford  no  relief  to  the  personal  representative 
or  devisees  of  the  owner.  Appellant  claims 
that  onder  aald  section  25,  c.  31,  it  is  pro- 
vided:   '^  at  the  time  of  such  sale  the  real 


estate  sold  be  under  a  mortgage  or  deed  of 
trust  or  there  be  any  lien  or  encumbrance 
thereon,  and  the  mortgagee,  trustee,  cestui 
que  trust  or  person  holding  any  such  lien 
or  encumbrance,  shall  fall  to  redeem  the 
same  within  the  time  prescribed  by  the  fif- 
teenth section  of  this  cliapter,  then  all  the 
right  title  and  interest  of  such  mortgagee, 
trustee,  cestui  que  trust  and  of  the  person 
or  persons  holding  any  such  lien  or  encum- 
brance on  the  real  estate  so  sold  and  not  re- 
deemed, shall  pass  to  and  be  vested  in  the 
grantee  in  such  deed;  and  his  title  to  the 
premises  shall  In  no  way  be  affected  or  Im- 
paired by  any  such  mortgage,  deed  of  trust 
Hen  or  encumbrance."  This  is  a  provision 
for  the  protection  of  the  purchaser  against 
the  holder  of  a  debt  or  lien  who  falls  to  ex- 
ercise his  right  to  redeem  under  said  chap- 
ter, where  a  deed  has  been  properly  obtained. 
The  plaintiff  in  this  case  not  only  offered  to 
redeem  In  his  own  right  as  trustee  for  the 
cestui  que  trust  but  as  the  agent  for  the 
owner.  This  case  Involves  no  question  of 
irregularity  invalidating  a  tax  sale,  but  only 
the  right  of  redemption  from  a  regular  and 
valid  sale.  Our  construction  of  the  statute 
la  that  during  the  first  year,  nnder  section 
15,  certain  persons  have  the  right  to  redeem. 
If  that  right  be  not  exercised  within  the  first 
year,  nobody  can  redeem  as  against  the  pur- 
chaser at  any  time  within  the  second  year. 
Dui-ing  that  time  he  may  take  his  deed,  con- 
cluding the  rights  of  all  others  as  to  the  land. 
If  he  falls  to  take  the  deed  daring  that  year, 
section  24  reopens  for  redemption  against 
him  in  favor  of  the  "former  owner,  his  heirs 
and  devisees";  and  we  bold  the  trustee  to 
whom  the  legal  title  was  conveyed  in  the 
first  year  after  the  sale,  to  be  an  "owner," 
within  the  meaning  of  section  16,  and  a  "for- 
mer owner,"  within  the  meaning  of  section 
24,  and  therefore  entitled  to  redeem. 

There  is  no  error  in  the  decree,  and  the 
same  must  be  affirmed. 


(E3  W.  Va.  468) 

CITY  OF  BBNWOOD  v.  WHBELINO  BY. 

CO.  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  2,  1903.) 

inmiCIPAL  CORPORATIONS-ORANT  OP  FRAN- 
CHISE —  NOTICE  or  APPLICATION  —  COMMON 
COUNCIL— VACANCIES-ELECTION  TO  riLL— 
PAROL  BVIDBNCS— FRAUD. 

1.  In  granting  a  franchise  or  privilege,  the 
coaucil  of  a  municipal  corporatipn  or  a  couDty 
court  performs  a  legislative,  and  not  a  Judicial, 
function,  and  the  notice  required  by  section  1 
of  chapter  29,  p.  82,  of  the  Acts  of  the  Legis- 
lature of  1901,  is  provided  merely  in  aid,  pro- 
tection, and  extension  of  the  right  to  be  heard 
by  petition,  and  need  not  set  forth  the  day  on 
which  the  application  will  be,  or  is  expected  to 
be,  acted  upon.  As  the  act  requires  the  appli- 
catioo  to  be  filed  30  days  before  action  upon  it, 
and  forbids  any  action  upon  it  until  after  30 
days'  publication  of  notice,  the  notice  la  merely 
Intended  to  apprise  the  public  of  its  pendency. 

2.  A  statute  requiring  notice  to  lie  "given  by 
publication  for  thirty  dayi  in  some  newspaper 
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of  general  drcalatlon"  published  in  a  county 
or  clt7,  is  Bnfflclently  complied  with  by  publica- 
tion in  the  successire  issues  of  a  weelily  news- 
paper through  the  period  of  time  named. 

3.  Under  a  city  charter  requiriug  a  quorum, 
composed  of  a  majority  of  the  members  of  the 
council,  for  the  transaction  of  business,  less 
than  a  quorum  cannot  convene  a  session  of  the 
council  and  transact  business. 

4.  Where,  in  such  case,  less  thku  a  quorum 
xaeet,  and  attempt  to  declare  ibe  seat  of  an 
absent  member  vacant,  and  elect  another  per- 
son to  his  seat,  and  still  another  to  the  seat  of 
a  member  whose  resignation  has  been  placed  in 
the  hands  of  the  mayor,  but  not  acted  upon, 
before  the  other  regular  members  aiJpear,  thus 
illegally  giving  themselves  an  apparent  major- 
ity in  the  council,  the  alleged  elections  to  fill 
vacancies  are  void,  and  the  strangers  so  ob- 
truded upon  the  council  have  no  right  to  vote, 
and  no  measure  can  be  passed  by  tneir  votes. 

6.  Although,  in  a  collateral  proceeding,  parol 
evidence  is  not  admissible  to  contradict  the 
record  of  the  proceedings  of  the  council  of  a 
municipal  corporation,  it  is  admissible  in  such 
case  to  show  that  the  council  had  not,  and 
could  not  have,  convened  at  all,  or  acquired  the 
right  to  make  a  record,  when  the  alleged  elec- 
tions took  place,  although  the  minutes  contain 
the  recital,  "Roll  of  members  called,  and  ■ 
quorum  found  present." 

6.  Fr^ud  both  lurks  and  deals  in  generalltlea. 

(Syllabus  by  the  Court) 

Appeal'  from  Circuit  Court,  Marshall  Coun- 
ty; Thayer  Melvin,  Judge. 

Bill  by  the  city  of  Benwood  against  the 
Wheeling  Railway  Company  and  another. 
Decree  for  plaintiff,  and  defendants  appeaL 
ReTersed. 

ErsUne  &  Allison,  for  appellants.  Cald- 
well &  Caldwell,  for  appellee. 

POFFENBARGER,  J.  Wheeling  Railway 
Company  and  Wheeling  Ttactlon  Company 
appeal  from  decrees  of  the  circuit  court  of 
Marshall  county  refusing  to  dissolve  and  per- 
petuating an  injunction  awarded  upon  the 
application  of  the  city  of  Benwood  restraining 
said  companies  from  making  certain  connec- 
tions of  street  railway  tracks  and  trolley 
wires  in  the  streets  of  said  city  for  the  pur- 
pose of  establishing  a  through  line  between 
the  city  of  Wheeling  and  the  city  of  Mounda- 
rille,  which,  instead  of  running  through  the 
main  portion  of  Benwood,  would  pass  along 
the  border  of  the  thickly  settled  portion  of  Its 
territory.  (Two  principal  questions  are  pre- 
sented. One  is  whether  an  ordinance  grant- 
ing the  right  to  make  the  connections  was 
passed  by  the  common  council  of  said  city  of 
Benwood  on  the  9th  day  of  July,  1901,  and 
the  other  whether,  if  such  ordinance  was 
passed  on  that  day,  it  was  repealed  on  the 
23d  day  of  July,  1901.  The  validity  of  the 
Action  of  the  council,  on  July  9,  1001,  wbere- 
by,  it  is  claimed,  the  privilege  was  granted, 
depends  largely  upon  the  construction  of 
chapter  29,  p.  82,  of  the  Acts  of  the  Legisla- 
ture of  1901,  consisting  of  one  section,  which 
reads  as  follows:  "No  franchise  shall  here- 
after be  granted  by  the  county  court  of  any 
county,  or  other  tribunal  acting  in  lieu  there- 
of, or  by  the  council  of  any  dty,  town  or  Til- 
lage incorporated  under  the  laws   of   this 


state,  where  the  application  for  such  fran- 
chise has  not  been  filed  at  least  thirty  days 
prior  to  the  time  when  it  is  to  be  acted  upon, 
by  such  county  ootirt  or  coimcil,  and  notice 
of  such  application,  stHting  the  object  of 
juch  franchise,  shall  have  been  given  by  pnb- 
Ucation  for  thirty  days  in  some  newspaper 
of  general  circulation  published  in  such  coun- 
ty or  city  wherein  such  franchise  is  to  be 
granted.  Nor  shall  such  franchise  be  grant- 
ed witbin  tiilrty  days  after  the  application 
has  been  filed,  nor  until  an  opportimity  has 
been  given  any  citizen  or  corporation  inter- 
ested in  the  granting  or  refusing  of  said  fran- 
chise to.  be  heard.  Nor  shall  any  francblse 
hereafter  be  granted  by  any  county  court,  or 
other  tribunal  acting  in  lieu  thereof,  or  by 
any  council  of  any  city,  town  or  village  In- 
corporated under  the  laws  of  this  state,  for 
a  longer  term  than  fifty  years:  provided,  how- 
ever, that  nothing  In  this  act  shall  prevent 
the  renewal  of  any  such  franchise  for  a  term 
not  exceeding  fifty  years,  when  the  same 
shall  have  expired.  No  franchise  hereafter 
granted  for  any  longer  term  than  fifty  years 
shall  be  of  any  force  or  validity."  Applica- 
tion for  the  franchise  In  question  was  filed 
May  28,  1901,  more  than  30  days  before  it 
was  acted  upon,  and  notice  thereof  was  pub- 
lished from  May  30, 1901,  until  June  2T,  1901, 
inclusive,  In  a  weekly  newspaper,  published 
in  said  city  of  Benwood.  The  objection  is 
to  the  notice  and  the  manner  of  its  publica- 
tion. It  was  not  shown  by  the  notice  when 
the  council  would,  or  would  be  requested  to, 
act  upon  it,  and  it  is  further  objected  that 
the  publication  should  have  been  made  in  a 
dally  newspaper. 

By  counsel  for  the  appellee  it  Is  insisted 
the  notice  and  the  action  of  the  council  in 
pursuance  thereof  are  void  by  reason  of  the 
failure  to  specify  in  the  notice  the  time  at 
which  the  application  would  be  acted  upon. 
It  win  be  observed  that  such  requirement  in 
not  expressed  in  the  act,  and  that  the  only 
express  requirement  as  to  its  contents  is  that 
it  shall  state  "the  object  of  such  franchise." 
To  hold  that  such  specification  Is  essential. 
it  must  be  found  that  it  arises  by  implica- 
tion. The  only  clauses  from  which  such  im- 
plication could  arise  are:  '^o  franchise  shall 
hereafter  be  granted  by  the  county  court  of 
any  county,  or  other  tribunal  acting  in  lien 
thereof,  or  by  the  council  of  any  city,  town 
or  village  incorporated  under  the  laws  of  this 
state,  where  the  application  for  such  fran- 
chise has  not  been  filed  at  least  thirty  days 
prior  to  the  time  when  it  is  to  be  acted  up- 
on," and  "nor  shall  such  franchise  be  grant- 
ed within  thirty  days  after  the  application 
has  been  filed,  nor  until  an  opportunity  has 
been  given  any  citizen  or  corporation  Inter- 
ested in  the  granting  or  refusing  of  said 
franchise  to  be  heard."  With  these  the  di- 
rection as  to  the  time  and  mode  of  filing  the 
application  must  be  considered.  Mere  inspec- 
tion of  the  statute  proves  that  it  may  be  filed 
at  any  time  "with  the  clerk  of  such  court  or 
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eoancU."  Neither  tiie  clerk  nor  tbe  aiwMcaot 
can  fix  the  time  of  acting  npon  It  The  ap- 
plicant may  say  In  the  notice  that  he  will 
request  action  npon  It  at  a  certain  regular 
meeting,  bnt  tiiat  would  fall  far  short  of 
■howlng  "when  It  Is  to  be  acted  upon,"  for 
be  has  no  power  to  con^el  action  at  that 
time,  nor  to  prevent  action  at  an  earlier 
date,  should  the  tribunal  before  which  It  is 
pending  see  fit  to  make  an  earlier  disposition 
of  the  matter.  The  only  restraint  Imposed 
npon  such  tribunal  Is  the  Inhibition  of  the 
statute  that  the  franchise  shall  not  be  grant- 
ed within  80  days  of  the  time  of  the  filing  of 
the  application,  nor  until  30  days'  notice  shall 
have  been  given  Interested  persons  to  be 
heard.  The  rule  of  Implication  in  construc- 
tion Is  that  when  a  thing  Is  Commanded  to 
be  done  such  command  authorizes  all  that  is 
necessary  for  the  performance  of  what  Is  or- 
dered. Sedgwick,  Con.  St  22a  In  such  case 
tliere  is  a  necessary  Implication,  whldi  can- 
not be  dispensed  with.  But  this  Is  probably 
only  applicabic  where  something  not  express- 
ed In  a  statute  must  be  read  into  It  In  order 
to  make  It  effective.  There  are,  no  doubt,  in- 
stances in  which,  in  the  performance  of  a 
thing  required  by  a  statute,  a  choice  of  means 
Is  allowed,  and  In  that  sense  powers  not 
necessarily  iniplit^  arlso  merely  by  impllca- 
tloiL  Tho  question  raised  here,  however,  is 
whether  there  le  a  necessary  Implication- - 
whether  the  statement  of  the  time  of  action 
upon  the  application  is  so  essential  to  the 
doing  ol  the  thing  ordered  that  it  cannot  be 
omitted.  Ub  solution  depends  somewhat  up- 
on the  nature  and  pnrpose  of  the  notice  and 
the  proceeding  to  which  it  relates. 

Tbe  granting  of  a  franchise  Is  a  legisla- 
tive, not  a  Judldal,  function.  An  application 
for  auch  a  franchise  Is  In  no  sense,  nor  to 
any  extent,  a  proceeding  Inter  partes.  Nor 
is  It  an  adversary  proceeding.  It  Is  not  ad- 
verse, in  a  legal  sense,  to  the  municipal  cor- 
poration to  whose  authorities  it  Is  made,  for 
they  have  absolute  discretion  to  grant  or  re- 
toae  It,  and  from  their  decision,  properly 
given,  there  Is  no  appeal.  In  a  sense,  the 
granting  of  the  franchise  is  a  matter  of 
grace,  proceeding  voluntarily  from  them,  and 
not  a  right  which  anybody  can  obtain  by 
compulsory  process.  As  to  the  citizen,  it  is 
not  adverse,  for  under  the  power  of  eminent 
domain  hft  property  may  be  rightfully  taken 
or  damaged  pursuant  to  the  franchise,  and 
Us  right  Is  limited  to  the  exaction  of  com- 
pensation, which  does  not  arise  npon  the 
application  for,  or  granting  of,  the  franchise. 
By  the  Constitution,  art  11,  S  6,  this  un- 
restrained power  Is  vested  in  the  council,  and 
left  ungovemed  by  any  direction  as  to  the 
mode  of  Its  exercise.  We  now  have  for  the 
first  time.  In  the  totatute  under  consideration, 
a  regulation  of  It  by  legislative  act  That 
legnlation  does  not  expressly  say  the  time  of 
action  shall  be  stated  in  the  notice.  If,  In 
nature,  the  notice  were  Judicial,  and  had 
been  prescribed  as  a  mode  of  exercising  the 
44  S.E.— 18 


fundamental  requirement,  In  Judicial  pro- 
ceedings, of  citation,  before  bearing  or  con- 
denmation,  the  time  of  hearing  would  be 
material,  and  of  the  very  essence  of  the 
notice.  It  would  be  read  Into  the  act  as  be- 
ing necessarily  Implied.  No  man  could  be 
reasonably  expected  to  be  able  to  effectually 
make  answer  to  a  demand  made  upon  him, 
without  notification  of  the  time  and  place  of 
hearing.  Here  no  demand  is  made  upon  any 
Individual.  He  Is  not  called  upon  to  answer 
or  defend,  but  only  to  advise.  The  statute 
commands  a  hearing  to  be  allowed,  not  only 
to  those  who  are  Interested  In  the  refusing 
of  the  franchise,  but  to  those  Interested  in 
the  granting  of  it  as  well.  Plainly,  the  In- 
terest referred  to  Is  merely  the  Interest  of 
persons  and  corporations  as  citizens.  No 
other  interests  of  theirs  are  subject  to  the 
powers  of  the  council  In  such  proceeding. 
Property  rights  of  the  citizen  resultantiy  and 
indlrectiy  affected  by  it  come  up  for  deter- 
mination In  other  and  subsequent  proceed- 
ings In  other  tribunals.  What,  then,  is  the 
object  of  this  notice?  Clearly,  nothing  more 
than  an  extension  of  the  right  of  the  citizen 
to  be  heard  by  petition  In  respect  to  legis- 
lation. The  application  shall  be  died  80 
days  before  action  upon  it,  and  notice  of  Its 
pendency  shall  be  given  by  publication  for 
the  like  period  before  action  upon  it  The 
public  are  apprised  by  the  notice  of  the  pen- 
dency of  tbe  application,  and  It  is  filed  with 
the  clerk  so  that  any  person  who  cares  to 
examine  it  may  know  where  to  find  it  In 
what  manner  he  may  express  his  approval 
or  disapproval  Is  not  Indicated  by  the  statute, 
and  a  choice  of  means  is  clearly  left  opei 
to  him;  but,  obviously,  he  cannot  interpose 
in  bar  of  the  proceeding,  any  right  of  his. 
This  construction  of  the  statute  clearly 
eliminates  any  Imperative  reason  for  hold 
Ing  that  the  time  of  action  upon  the  applica- 
tion shall  be  stated  in  the  notice.  Hence  It 
cannot  be  said  to  be  necessarily  implied. 
Having  only  authority  to  regulate  the  dis- 
cretionary power  vested  In  the  council  by 
the  Constitution,  and  the  regulation  made 
being.  In  a  sense.  In  derogation  of  the  pow- 
ers so  vested,  there  Is  no  reason  why  the 
courts  should  hold  that  there  was  legislative 
Intent  to  make  the  regulation  broader  than 
the  terms  used  In  the  statute,  nor  to  divest 
the  council  of  its  constitutional  powers,  ex- 
cept, by  exprete  enactment.  "Notice,"  as  us- 
ed here,  has  not  received  any  Jndldal  con- 
struction which  gives  it  the  meaning  con- 
tended for  by  counsel  for  the  appellee.  A 
notice  somewhat  similar  In  character  Is  re- 
quired by  section  2  of  chapter  44  of  the  Code, 
concerning  the  establishment  of  ferries,  and 
its  language  clearly  Imports  that  notice  of 
the  presentation  of  the  application  is  suffi- 
cient The  object  of  a  notice  of  the  pen- 
dency of  a  legislative  proceeding  is  stated 
in  Smith  V.  Helmer,  7  Barb.  416,  as  follows: 
"That  notice  was  a  direction  to  the  public, 
calculated  merely  to  guard  the  Legislature 
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from  Borptlse  and  fraud,  and  to  prevent 
hasty  and  Improyldent  legislation."  In  sup- 
port of  their  contention,  counsel  for  appel- 
lee dte  Elliott  on  RaUroads,  |  1020;  Rail- 
road Co.  V.  Frederic,  46  Mlaa.  1;  and  Mor- 
gan T.  Railroad  Co.,  36  Mich.  428  (relating 
to  the  sufficiency  of  notice  in  condemnation 
prqceedlngs) ;  and  Brazee  t.  Raymond  et  al„ 
59  Mich.  548.  26  N.  W.  689;  1  Mor.  Cor.  (2d 
Ed.)  531;  Cook,  Cor.,  etc.,  {  695;  and  San 
Buenaventura  Com.  Co.  t.  Vassault,  50  Cal. 
534  (concerning  the  requisites  of  notices  of 
meetings  of  stockholders  and  municipal 
boards).  These  are  so  essentially  different 
in  nature  that  the  authorities  really  have  no 
bearing  upon  the  question  Involved  here. 
For  the  same  reason,  Adams  t.  Clarksburg, 
28  W.  Va.  209,  and  Rellly  v.  Ogtebay.  25  W. 
Va.  36,  are  also  inapplicable. 

Nor  can  the  objection  to  the  mode  of  pub- 
lication of  the  notice  be  sustained.  Publica- 
tion in  a  weekly  newspaper  la  a  substantial 
compliance  with  the  statute.  A  strict  con- 
struction In  this  regard  would  lead  to  great 
inconvenience.  Many  counties  and  towns 
have  no  daily  newspapers,  and  no  provision 
is  made  by  the  statute  for  want  of  such 
papers,  and  It  mandatorily  requires  publica- 
tion In  a  newspaper  of  general  circulation 
published  in  the  county  or  city  wherein  the 
franchise  is  to  be  granted.  Counsel  for  the 
appellee  claim  Kellogg  v.  Carrico,  47  Mo. 
157,  sustains  their  contention,  but  It  does 
not  decide  that  publication  in  a  weekly  pajter 
is  Insufficient  It  only  holds  that  the  oml»- 
sion  of  Sundays  in  the  publication  of  notice 
of  a  judicial  sale  requiring  publication  for  80 
days  did  not  vitiate  the  notice,  A  similar 
statute,  relating  to  publication  of  notice  of 
sale  under  an  order  of  sate  in  foreclosure 
proceedings,  was  construed  In  McCurdy  v. 
Baker,  11  E:an.  111.  It  required  "public 
notice  of  the  time  and  place  of  sale,  for  at 
least  thirty  days  before  the  day  of  sale,  by 
advertisement  In  some  newsiwper."  The  dis- 
trict court  ruled  that  only  one  insertion,  30 
days  prior  to  the  sale,  was  required,  but  the 
Supreme  Court  held  that  successive  publlca- 
tlona  In  issues  of  the  paper,  commencing 
more  than  80  days  before  sale,  were  required. 
It  was  made  in  a  weekly  newspaper,  and  no 
question  aeema  to  have  been  raised  on  that 
ground.  Had  the  Legislature  intended  the 
publication  to  be  made  daily,  it  would  no 
doubt  have  been  more  specific  In  the  desig- 
nation of  the  newspaper.  It  la  required  to 
be  only  a  newspaper  of  general  circulation. 
In  construing  statutes  requiring  newspaper 
publications,  this  court  baa  heretofore  ap- 
plied the  liberal,  rather  than  the  technical, 
rule.  Marling  r.  Robrecht,  13  W.  Va.  440; 
Miller  v.  Ners  Adm'r,  33  W.  Va.  197,  10  8. 
E.  378,  6  L.  R.  A.  615;  Sandusky  v.  Faris, 
49  W.  Va.  150,  38  &  E.  563.  No  reason  Is 
found,  either  In  the  language  of  this  statute 
or  in  Its  nature,  which  requires  more  than  a 
substantial  compliance  with  its  terms.  Pub- 
llcatlob  "for  thirty  days  in  some  newspaper 


of  general  circulation'*  li  substantlaUy  ful- 
filled by  ptibUcatlOD  In  all  the  successive  Is- 
sues of  a  weekly  paper  for  the  required 
period  of  30  days. 

A  third  contention  against  the  validity  of 
the  ordinance  is  that  It  was  passed  by  a  con- 
spiracy on  the  part  of  the  members  of  coun- 
cil In  attendance  July  9,  1901.  That  body 
consisted  of  eight  members.  The  meeting 
was  a  regular  one,  and  six  of  the  eight  mem- 
bers were  present,  while  the  mayor  and  re- 
corder and  two  members  were  absent  Five 
of  the  six  members  present  favored,  and  voted 
for,  the  ordinance,  while  the  sixth  one  pro- 
tested against  the  action  on  the  appUcatian. 
and  refrained  from  voting.  It  does  not  ap- 
pear that  any  representationa  or  artifice  were 
used  to  procure  or  induce  the  absence  of  the 
mayor,  recorder,  and  two  councllmen.  They 
say  they  understood  there  was  to  be  no  meet- 
ing, but  fall  to  show  that  such  understanding 
was  had  with  any  of  the  five  members  who 
favored  the  ordinance.  Objection  is  made 
that  one  of  the  members  unlocked  the  re- 
corder's desk,  and  took  out  the  minute  book, 
and  used  It  as  recorder  pro  tem.  for  that 
meeting. .  But  for  the  grievance  found  In  the 
passage  of  the  ordinance,  It  is  very  unlikdy 
anybody  would  ever  have  complained  of  his 
action.  Absence  of  the  mayor  and  recorder 
could  not  prevent  the  holding  of  a  regular 
meeting,  and  the  council,  when  in  session, 
was  entitled  to  the  use  of  the  official  books 
and  papers.  Another  charge  of  impropriety  Is 
that  the  recorder  pro  tem.  took  the  minute 
book  to  the  office  of  the  attorney  tor  the  rail- 
way company,  and  entered  in  it  the  minutes 
of  the  meeting.  As  It  Is  not  claimed  that  the 
proceedings  were  entered  otherwise  than  as 
they  occurred,  it  is  immaterial  as  to  whore  the 
writing  was  done. 

Was  the  ordinance  repealed  at  the  meeting 
held  July  28,  1901?  That  was  another  regu- 
lar meeting  day  of  the  council,  and  the  min- 
utes of  the  meeting  read  as  follows: 

"Benwood,  July  28,  1901.  Council  met  In 
regular  session.  Mayor  Sbepard  presiding. 
Roll  of  members  called,  and  a  quorum  found 
present  The  minutes  of  meeting  of  June  U, 
1901,  was  read  and  adopted.  On  the  follow- 
ing affidavit  of  Wm.  Anderson  the  mayor  de- 
clared Jacob  Schramm's  seat  vacant  which 
was  read,  as  follows,  and  ordered  unit  <HI  the 
records: 

"  'State  of  West  Virginia.  MarshaU  County, 
to  wit  This  day  personally  appeared  before 
me,  Henry  Riddle^  a  Justice  of  the  Peace  of 
Union  District  said  county,  Wm.  Anderson, 
who  being  first  duly  sworn  doth  say  that  Ja- 
cob Schramm,  one  of  the  members  of  the 
common  council  of  the  city  of  Benwood,  In 
said  county,  did  on  or  about  the  20th  day  of 
June,  1901,  move  his  property  and  family  to 
the  city  of  Bellalre,  Ohio,  with  the  inten- 
tion of  occupying  all  of  said  property  as  soon 
as  I  could  vacate  the  same.  I  gave  him  poa- 
session  of  said  property  to  Jacob  Schramm  on 
the  28th  June,  1901,  and  to  the  best  of  nij 
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knowledge  be  baa  occupied  tbe  mne  ever 
■Ince.    Wm.  Aadenon. 

"'Swom  to  and  anbactlbed  to  before  me 
■  Uila  lOtb  day  of  July,  1801,  In  said  ooonty. 
Henry  Biddle,  a  JtuUce  of  Peace.' 

"On  tbe  filing  of  tbe  abore  affldaylt  by  ■ 
majority  vote  of  council,  John.BIafee,  a  real- 
dent  of  second  ward,  was  declared  elected, 
and  was  awran  in  by  Mayor  Sbepard,  and 
took  blB  aeat  aa  a  member  of  council. 

"Tbe  resignation  of  councilman  Heniy 
BUppner,  wblcb  la  aa  follows: 

"  'BenwoOd,  Weat  Va.,  July  23rd,  1801.  To 
the  Honorable  Mayor  and  Council  of  City  of 
Benwood— Gentlemen:  I  bereby  tender  my 
reidgnatlon  aa  councilman  of  tbe  dty  of  Ben- 
wood.    Respectfully  yours,  Henry  Sllppner.' 

"Motion  by  Councilman  Stewart  of  Second 
Ward,  second  by  Gately  of  Tblrd  Ward,  that 
fb.e  resignation  be  accepted,  carried. 

"Wm.  Hal],  of  tbe  Fourtb,  i^tM  nominated 
and  elected  to  fill  tbe  vacancy.  He,  being 
preaent,  waa  duly  awom  in  aa  oonndlman  by 
Mayor  Sbepard. 

"Tbe  following  ordinance  was  presented 
and  was  read  first,  second  and  tblrd  time  und- 
er Buapenalon  of  Uie  rules,  and  passed  by  Its 
title  by  tbe  following  yote: 

"Gately.  Kelly,  Stewart,  Blake  and  Han 
Tottng  aye, 

"Seabrlgbt,  Miner  and  Wbalen  voting  na 

"An  ordinance  entitled  an  ordinance  repeal- 
ing an  ordinances  and  resolutlona  wblcb  waa 
passed  by  tbe  rump  councU  of  tbe  dty  of  Ben- 
wood  on  July  9tb,  1001,  and  striking  from  tbe 
lecords.  If  any  record  appeara  of  sucb  action 
by  aaid  councQ. 

"Motion  by  Gately  to  adjourn  carried  by 
file  foUowlng  vote: 

"Stewart,  KeUy,  Hall,  Blake  and  Gately 
voting  aye.  Tbose  vottaig  no,  Miner,  ^ea- 
brlght,  and  Wbalen. 

"P.  W.  Potterfleld,  Recorder." 

Tbe  entry  stating  that  a  quorum  was  diown 
to  be  present  on  tbe  roU  caU  la  dearly  shown 
to  be  false.  It  is  so  admitted  by  tbe  recorder, 
and  tbe  mayor  denies  recoHectlon  as  to  who 
were  present  The  only  members  present 
were  Stewart,  Gately,  and  Kelly.  The  mayor 
ruled,  on  tbe  affidavit  alone,  that  Schramm's 
■eat  waa  vacant,  and  that,  as  SUppner  had 
tendaed  his  resignation,  the  number  of  coun- 
cQmen  were  reduced  to  aiz,  and  he  himself 
was  ex  offldo  a  member,  making  seven,  of 
which  membership  the  three  members  present 
and  himself,  making  four,  constituted  a  quo- 
ram.  They  elected  Blake  to  take  Schramm's 
seat  Bnd  Hall  to  succeed  Sllppner.  All  this 
vras  done  very  quickly,  and  possibly  before 
tbe  hour  of  meeting  bad  arrived,  which  was 
8  o'clock  p.  m.  Just  as  this  work  was  con- 
cluded, tbe  other  four  members,  Schramm, 
'Miner,  Seabrlgbt,  and  Wbalen,  came  In,  but 
Schramm  was  not  allowed  to  vote.  Miner 
•wears  they  appeared  between  five  minutes 
b^ore  and  five  minutes  after  8  o'clock.  In 
point  of  fact,  Schramm  had  not  moved  his 
property  and  family  to  Bellalre,  but  had  gone 


there  to  take  charge  of  a  barroom  tat  ooe  Sny- 
der. Bellalre  lies  acrosa  the  river  from  Ben- 
wood,  and  only  a  abort  distance  therefrom. 
Schramm  bad  taken  over  a  couple  of  dialrs 
and  a  bed,  and  stayed  there  aU  tbe  time,  but 
hla  famUy  and  the  principal  part  of  hla  furni- 
ture remained  in  Benwood.  Occasionally  be 
came  borne  at  night,  and  sometimes  his  wife 
and  children  went  over  and  stayed  with  him. 
He  did  not  move  until  the  latter  part  of  Oc- 
tober or  the  early  part  of  November  following. 
He  personaUy  went  over  to  Bellalre  and  took 
charge  of  the  saloon  on  May  28,  1801.  Wheth- 
er he  Intended  to  change  his  residence  does 
not  appear.  He  made  an  ineffectual  effort  to 
regain  his  seat  by  Injunction,  and  on  the  13th 
day  of  August  the  coundl,  under  the  impres- 
sion that  they  were  bound  to  do  ao  by  tbe 
temporary  Injunction,  actuaUy  restored  blm  to 
his  seat  In  that  body,  and  put  Blake  out  At 
tbe  same  meeting  they  expelled  Seabrlgbt  on 
the  ground  of  bis  having  used  offensive  lan- 
guage about  tbe  mayor  in  the  meeting  of  July 
2Sd. 

There  was  no  quorum  nor  any  authority  to 
do  business  when  Blake  was  elected  to  mem- 
bership. The  coundl  consisted  of  nine  mem- 
bers, tbe  eight  councflmen  and  mayor,  by  ex- 
press provision  of  the  statute.  Tbe  mayor  bad 
no  right  to  dedare  Schramm's  seat  vacant  on 
a  mere  ex  parte  affidavit,  without  notice  or 
dtation.  Assuming  that  he  could  consider 
SUppner's  seat  vacant  on  his  resignation, 
which  had  never  been  tendered  to  the  council 
nor  acted  upon,  there  were  present  only  four 
out  of  eight,  and  by  express  provision  of  the 
charter  the  mayor  had  no  right  to  vote  except 
la  the  case  of  a  tie,  from  which  It  may  be 
doubted  whether  he  could  be  counted  as  a 
member  making  up  a  quorum,  although  the 
charter  says  the  mayor  and  coundlmen  "to- 
gether shaU  constitute  a  common  coundl." 
However  that  may  be,  there  was  clearly  no 
quorum  present,  and  no  session  of  the  council 
had  commenced,  when  Blake  and  HaU  were 
admitted  to  seats.  They  had  no  right  to  ait  or 
vote  In  that  meeting,  and  on  the  vote  upon 
the  ordinance  to  repeal  the  ordinance  of  July 
8,  1801,  the  result  was  a  tie;  among  those 
actuaUy  voting  and  entitled  to  do  so,  Gately, 
Kelly,  and  Stewart  voting  aye.  and  Seabright 
Miner,  and  Wbalen  voting  no.  Schramm  at- 
tempted to  act.  demanded  bis  seat,  and  prob- 
ably attempted  to  vote  with  the  opposition, 
but  be  was  exduded.  The  mayor  did  not  vote. 
Hence  the  measure  did  not  receive  a  majority 
vote,  and  so  was  not  passed. 

But  can  this  be  estebUshed  by  parol  evi- 
dence to  contradiction  of  the  recital  to  the 
minutes,  "a  quorum  found  present"?  "The 
mtontes  or  records  of  tbe  proceedings  of  mu- 
nicipal corporations  sucb  as  dtles,  districts, 
towns,  school  districts,  boarda  of  highway 
commissioners,  and  boards  of  county  com- 
missioners, cannot  be  tontradicted  by  parol 
or  extrinsic  evidence  to  collateral  proceed- 
togs."  20  Am.  &  Bug.  Bncy.  Law,  SIO. 
It  is  so  held  by  the  courts  almost  unlyersally. 
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In  Shank  r.  Bavenswood,  43  W.  Va.  242,  27 
8.  B.  223,  tills  court  holds  that:  "In  the  case 
of  an  Inferior  conrt,  board,  or  body  required 
to  keep  a  record,  the  facts  essential  to  give  it 
jurisdiction  must  appear  in  its  proceedings, 
else  its  action  will  be  yold,  and  open  to  at- 
tack collaterally;  but.  If  its  record  state  such 
fkcts.  Its  jurisdiction  will  not  be  open  to 
attack,  nor  can  such  facts  be  dlsproven  in  a 
collateral  proceeding,  nor  Mil  any  error  ap- 
pearing therein  affect  Its  action."  It  is  to  be 
observed  that  this  law  relates  to  tlie  record 
of  the  proceedings  of  such  inferior  tribunal, 
not  to  its  organization,  or  the  commencement 
of  its  session.  In  Shank  ▼,  Ravenswood  the 
cities  from  the  minutes  of  meetings  of  the 
council  filed  as  exhibits  show  that  the  names 
of  members  attending  the  meetings  were  set 
out  In  the  caption.  This  question  did  not 
arise  in  that  case.  If  three  ont  of  eight 
members  of  a  body  may  come  together  and 
declare  themselves  to  be  a  quorum  by  a  mere 
assertion  to  that  effect  spread  upon  the 
minnte  boolc,  and  tttat  cannot  be  contradicted 
by  showing  who  were  actually  present,  the 
matter  becomes  serious  indeed.  It  Is  at  va- 
riance with  the  onlversal  practice  of  public 
bodies  for  all  time.  No  court  ever  proceeds 
to  transact  business  without  showing  the 
name  of  the  presiding  judge  or  judges.  The 
first  thing  appearing  upon  every  record  of 
every  court,  board,  or  other  tribunal  is  the 
name  or  names  of  the  person  or  persons  act- 
ing. A  municipal  board  has  no  powers  except 
such  as  are  conferred  by  statute.  It  can 
transact  no  business  without  the  presence  of 
a  quorum.  That  a  quorum  is  present  must 
appear  upon  its  record  as  a  fact,  and  not  as 
a  mere  conclusion  or  opinion,  and  the  only 
way  to  make  it  appear  as  a  fact  is  to  set 
forth  on  the  minutes  the  names  of  the  i>er- 
sons  in  attendance.  When  that  is  done  at 
the  beginning  of  the  session,  the  statos-  so 
established  is  presumed  to  continue,  unless  the 
contrary  appears  In  some  way  upon  the 
record.  The  attendance  of  a  quorum  is  a 
condition  precedent  to  everything.  Until  then 
there  is  an  absolute  incapacity  to  consider  or 
act  In  any  way  upon  any  matter.  When  the 
body  is  so  legally  convened  and  constituted, 
it  has  power  to  consider  what  is  within  its 
jurisdiction  and  authority,  and  to  declare  the 
existence  of  facts  other  than  the  fact  of  its 
own  existence.  Until  it  comes  hito  existence, 
it  cannot  proceed,  nor  make  any  record  of 
its  proceedlnga  It  has  no  authority  to  make 
a  record  showing  anything.  Less  than  a 
quorum  are  without  power  to  act  or  bind  any- 
body In  any  manner.  Their  action,  being 
absolutely  void,  may  be  Ignored  or  attacked 
in  any  proceeding.  The  record  of  a  legally 
constituted  tribunal  is  aided  and  upheld  by 
a  presumption  In  favor  of  regularity.  Surely, 
there  can  be  no  presumption  in  fav(v  of  a 
record  made  by  persons  who  have  no  shadow 
of  authority  to  act  By  making  what  pur- 
ports to  be  a  record,  they  cannot  preclude  an 
mquiry  Into  their  authority  to  make  it,  with- 


out so  much  as  even  disclosing  who  they  are. 
To  allow  a  mete  general  statement  of  a 
conclusion  to  be  put  upon  the  minutes  in  Ilea 
<rf  an  affirmative  statement  of  such  a  jnrisdle- 
tlonal  fact  would  be  to  ignore  the  maxims, 
"Fraus  latet  in  generallbus."  and  "Dolus  ver- 
satur  in  generalibua^"  where  their  applicatioii 
la  most  necessary. 

No  such  inquiiy  could  be  made  in  respect 
to  a  judgment  or  order  of  a  court  of  superior 
jurisdiction.  "Courts  of  inferior  jurisdiction 
or  limited  lowers  must  not  only  act  within 
the  scope  of  their  jurisdiction,  but  it  must 
appear  on  the  face  of  tbdr  proceedings  that 
they  so  acted.  The  record  or  mlnutee  or 
impers  in  the  case  must  affirmatively  show 
the  existence  of  every  fact  necessary  to  give 
jurisdiction  in  the  particular  cause,  other- 
wise the  judgment  may  be  impeached  col- 
laterally. No  presumptions  are  indulged  in 
Its  support,  and  want  of  jurisdiction  may  be 
shown  by  evidence  aUande."  Black,  Judg. 
{  282.  At  section  287  of  the  same  work  the 
doctrine  annoimced  by  this  ciDurt  In  Shank 
V.  Bavenswood  is  given,  but  it  does  not  cover 
the  question  here  presented,  since  It  relates 
to  proceedings,  assi^med  to  have  been  had  in 
a  tribunal  the  existence  of  which  to  not 
drawn  in  question. 

Mayer  v.  Adams,  27  W.  Va.  244,  asserts  a 
principle  more  in  point  here  than  any  other 
found,  tar  it  indicates  how  jurisdictional 
facts  shall  be  made  to  appear  upon  the  record 
of  a  court  of  special  and  limited  jurisdiction. 
There  the  record  of  the  county  court,  made 
at  a  special  term,  recited  that  it  was  a 
called  session,  held  "pursuant  to  notice,  as 
provided  for  by  section  6  of  chapter  S^  p.  22, 
of  the  Acts  of  1881."  Judge  Qreen  said: 
"What  was  necessary  In  such  a  case  was  to 
set  out  on  the  record  the  jurisdictional  f act- 
in  this  case  the  notice— under  which  this 
special  session  was  called  In  its  exact  lan- 
guage, and  the  fact  that  it  had  been  posted 
for  more  than  two  days  prior  to  the  meet- 
ing of  tiie  court  by  the  clerk  at  the  front 
door  of  the  court  house."  The  mere  redtal 
that  notice  had  been  given  as  required  by 
the  statute,  referring  to  the  section  and 
chapter,  was  not  sufficient,  and  it  was  held 
that  the  court  had  proceeded  without  jor- 
isdlction.  So  here  there  can  be  no  certainty 
as  to  the  existence  of  a  quorum  without 
a  recital  of  the  names  of  those  present 
The  absurdity  of  allowing  a  substitute  In  the 
form  of  a  conclusion  is  made  apparent  and 
accentuated  by  the  flagrant  transaction  sought 
to  be  covered  and  hidden  by  it  in  this  case. 

These  views  result  in  the  conclusion  that 
the  franchise  claimed  by  the  appellants,  and 
from  proceeding  under  which  they  have  been 
enjoined,  was  granted,  and  has  not  been  re- 
pealed. Hence  the  decrees  complained  of 
should  be  reversed,  and  the  bill  dismissed. 

BRANNON,  J.  (concurring).  I  do  not  see 
that  oral  evidence  can  be  received  to  contra- 
dict the  statement  of  fact  in  the  eouncU 
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record  that  a  quomm  was  present:  Tbe  first 
thing  a  council  meeting  must  do  la  to  aa- 
ceitain  whether  a  quorum  la  present.  When 
it  elates  the  fact.  It  must  be  taken  that  Its 
Inquiry  revealed  that  fact  That  Is  a  Juris- 
dictional  tact,  I  concede;  but  the  fact  is  the 
ultimate  fact,  the  result  of  tbe  inquiry,  and 
the  record  need  not  detail  tbe  facta  going  to 
show  wby  it  was  found  that  a  qiiomm  was 
present  I  think  the  proposition  stated  in 
Shank  ▼.  Ravenswood,  48  W.  Va.  246,  27 
8.  E.  224,  that  the  "facta  necessary  to  be 
shown  of  record  by  an  inferior  tribunal  are 
those  facts  only  without  which  It  baa  no 
power  to  act"  "If  the  record  shows  that 
such  facts  were  ascertained,  it  cannot  be  col- 
laterally Impeached."  12  Am.  ft  Eng.  Bncy. 
L.  (1st  Ed.)  274,  and  note  2.  I  hesitate  to  unite 
in  a  rule  of  l^w  opening  council  records  to 
Inquiry  as  to  the  constltatlon  of  all  meetings 
where  the  record  shows  a  quorum.  It  may 
bring  much  evil.  By  a  direct  proceeding  for 
falsehood  and  fraud,  the  record  might  be 
orertlirown  I  prefer  to  concur  on  the 
ground  that  the  grant  was  accepted,  and 
coald  not  be  repealed.  2  Smith,  Munlc.  Corp. 
f  1706.  attj  ▼.  Cltlsens,  166  U.  8.  568,  17 
Snp.  Ct.  6BS,  41  li.  Ed.  1114;  Town  t.  Rail- 
road, 51  W.  Va.  188,  41  S.  B.  418;  Mercantile 
V.  OoUins  <C.  C.)  101  Fed.  347;  N.  O.  Water- 
works T.  Elvers,  lie  V.  B.  674,  6  Sup.  Ot  273, 
29  L.  Ed.  625.  The  only  question  about  this 
point  Is  whether  the  company  had  expended 
money  cm  faltb  of  the  franchise  before  re- 
peal. Is  not  tbe  obligation  assumed  by  ac- 
ceptance to  do  railroad  servicp  a  considera- 
tion to  make  a  contract?  At  any  rate,  was 
not  tbe  repeal  arbitrary,  causeless  action? 


(5S  W.  Va.  441) 

SNOOKS  T.  WINGFUXD  et  aL 

(Supreme  Court  ot  Appeals  ot  West  Virginia. 
March  21,  1903.) 

DEED  —  mStJFPICIBNT  DESCRIPTION  —  PAROl^ 
EVIDENCB— CONSTRUCTION— HUHN03  ON  KV- 
IDENCE— BaKCTMENT  — BVIDKNCB  — BILL.  OF 
EXCEPTIONS. 

1.  When  a  deed  describes  the  property  there- 
by conveyed  as  real  estate  situated  in  a  certain 
town,  and  known  on  tbe  plat  of  said  town  as 
"Lot  No.  30,  Block  7,"  tlie  identity  of  the  plat 
may  lie  shown  by  parol  evidence;  and,  when 
shown,  the  plat  becomes  a  part  of  the  deed  as 
fully  as  if  it  were  set  out  in  it 

2.  Construction  of  the  terms  used  in  a  deed, 
aside  from  extraneous  evidence,  is  for  the  court 

3.  The  application  of  the  description  In  a 
deed  to  the  land  is  for  the  jury,  and  parol  evi- 
dence is  admissible  to  aid  in  making  the  ap- 
plication, but  it  cannot  be  used  to  enlarge  the 
description, 

4.  When  a  qnestion  occnrs  before  a  court  of 
law,  whether  certain  evidence  is  competent  or 
not,  the  determination  of  which  depends  on  cer- 
tain preliminary  facts,  those  facts  must  be  de- 
cided by  the  court 

5.  When,  in  an  action  ot  ejectment,  predi- 
cating a  claim  of  title  solely  upon  a  deed  refer- 
ring to  a  plat,  there  is  sufficient  evidence  of  the 
identity  of  tlie  plat  to  show  prima  facie  that 
it  ia  the  one  so  referred  to,  and  there  is  no  evl- 
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dence  to  the  contrarr,  the  coort  should  con^ 
stme  the  deed  as  if  the  plat  were  incorporated 
in  it,  and  rule  accordingly  upon  the  admissi- 
bility of  oral  evidence  offered. 

6.  A  bill  of  exception  to  tbe  action  ot  the 
court  in  excluding  evidence  offered  is  not  avail- 
able as  groimd  of  error  unless  it  shows  that  the 
evidence  was,  or  would  have  become,  relevant, 
material,  and  important 

(Syllabus  by  tbe  Coort) 

Error  to  Circuit  Court  Randolph  County; 
John  Homer  Holt,  Judge. 

Action  by  O.  P.  Snooks  against  T.  Wlng- 
fleld  and  others.  Judgment  for  plaintifr. 
Defendants  bring  error.     Reversed. 

Harding  &  Harding  and  B.  D.  Talbott,  for 
plaintiffs  In  error.  J.  Wm.  Harmon  anis  J. 
P.  Scott,  for  defendant  in  error. 

FOFFBNBARGBR,  J.  Jonas  Kisamore, 
being  the  owner  of  certain  lands  in  Randolph 
county,  a  portion  of  which  lay  in  a  bend  of 
Gandy  creek,  laid  off  said  portion  Into  town 
lots,  and  bad  a  plat  thereof  made,  dated  Au- 
gust 10,  1894.  The  town  was  called  "Whi^ 
mer,"  and  the  Dry  Fork  Railroad  runs 
through  it,  on  a  course  almost  north  and 
soath.  In  or  along  a  street  called  "Railroad 
ATcnne."  This  street  runs  straight  from  the 
creek  at  one  point  to  tbe  creek  at  another 
point  so  that  a  considerable  portion  of  the 
town  lies  between  It  and  the  cre^,  in  the 
bend.  At  tbe  south  end  of  this  street  and 
on  the  west  side,  is  located  lot  30  in  block  7. 
and  bounded  on  the  north  by  lot  31,  on  the 
east  by  Railroad  avenue,  on  the  southwest 
by  Crandy  creek,  and  on  the  west  by  an  av- 
enue. The  northern  boundary  line  Is  100 
feet,  tbe  eastern  105  feet,  the  western  35  feet 
while  the  distance  it  runs  along  the  creek 
is  not  given.  At-  this  point  the  Dry  Fork 
Railroad  makes  a  curve  out  of  the  street  up 
along  the  creek,  leaving  a  strip  ot  land  be- 
tween it  and  tbe  creek  unplatted.  The  plat 
does  not  appear  ever  to  have  been  recorded. 
By  deed  dated  October  20,  1894,  Kisamore 
conveyed  to  O.  P.  Snooks,  for  a  considera- 
tion, as  recited  in  the  deed,  of  $50,  said  lot 
30,  describing  it  as  follows:  "All  the  follow- 
ing deBcriI>ed  real  estate  situated  in  the  town 
of  Whltmer  in  the  county  of  Randolph  state 
of  West  Va.  and  known  on  the  plat  of  said 
town  as  lot  No.  30  Block  No.  7  said  lot  run- 
ning a  straight  line  from  lot  31  to  the  Creek 
running  back  100  feet  to  an  alley  in  the  rear." 
Later,  April  7,  1897,  EUsamore  conveyed  to 
Mrs.  Hannah  Wlng&eld  a  portion  of  the  un- 
platted land  lying  between  tbe  railroad  and 
Gandy  creek,  and  Just  across  Railroad  avenue 
from  lot  30.  On  the  same  day  he  conveyed 
to  Isaac  N.  Graves  another  portion  of  said 
unplatted  land,  and  on  May  20,  1898,  Graves 
conveyed  this  to  Thomas  B.  Crittendon.  O. 
P.  Snooks,  claiming  under  his  deed,  brought 
an  action  of  ejectment  against  Wlng&eld 
and  Crittenden  for  practically  all-  of  the  un- 
platted land  lying  between  the  railroad,  the 
creek,  and  Baliroad  avenue.  His  contention 
is  tltat  Wayne  Kisamore,  son  and  agent  of 
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the  grantor,  who  delivered  the  deed,  at  the 
time  of  Its  delivery  went  with  him  to  the 
northeastern  comer  of  lot  80,  and  represent- 
ed to  him  that  the  eastern  line  of  the  lot, 
instead  of  running  straight  with  Ballroad 
avenue  to  the  creek,  as  shown  on  the  plat,  ran 
In  a  southeasterly  direction  from  the  corner 
of  lots  30  and  31  in  a  straight  line,  touching 
the  railway  right  of  way,  to  a  snag  or  stump 
standing  In  the  edge  of  the  creek,  a  distance 
of  several  hundred  feet  from  said  comer. 
The  point  claimed  by  him,  as  shown  by  the 
report  of  the  surveyor,  Is  370  feet  distant. 
Toung  Klsamore  testifies  that  before  that 
time  he  had  shown  Snooks  the  plat.  Snooks 
denies  this.  Klsamore  says  he  did  go  to  the 
lot  and  point  out  the  lines  to  Snooks,  but 
not  that  he  showed  him  the  plat  at  that  time. 
Snooks  put  S.  K.  Nelson  on  the  stand  as  a 
witness,  who  corrobotated  him  as  to  the  rei>- 
resentatloiui  made  by  Wayne  Klsamore. 
Snooks  also  claims  to  have  paid  |140  for  the 
lot,  and  insists  upon  this  as  evidence  In  lila 
favor,  because  It  Is  more  than  the  lot  la 
worth,  as  bounded  by  the  lines  of  the  plat 
▲gainst  this,  Klsamore  contends  that  he  had 
contracted  the  lot  to  Joseph  Yeizl,  and  that 
the  sale  was  made  to  Snooks  by  Vend,  and 
the  deed  executed  to  Snooks  by  direction  of 
Yerzl.  Evidence  was  also  Introduced  tend- 
ing to  show  that  Klsamore  had  admitted  that 
he  had  conveyed  to  Snooks  all  the  land 
bounded  by  the  river  and  lot  80.  Bearing 
upon  these  contentions,  there  is  contradictory 
e\1dence  relating  to  the  existence  of  a  road 
where  Railroad  avenue  is  laid  down  on  the 
plat  in  front  of  lot  SO. 

There  are  ten  assignments  of  error,  all  of 
which  practically  turn  upon  two  questions: 
First,  whether  the  plat  offered  in  evidence 
is  snindently  Identified  as  the  plat  of  the 
town  referred  to  in  the  deed;  and,  second, 
whether  the  plat.  If  so  identified,  forms  a 
part  of  the  deed.  F.  A.  Parsons,  witness  for 
defendants,  testified  that  a  blue  print  of  a 
plat  offered  In  evidence  by  the  defendant 
was  made  from  a  plat  made  by  him  August 
10,  1894,  from  hlB  survey  In  laying  off  the 
town  of  Whltmer.  There  la  no  contention, 
■0  far  as  the  record  shows,  that  any  other 
plat  of  said  town  was  made  prior  to  the  date 
of  the  deed  to  Snooks,  or  at  any  other  time. 
The  court  sustained  the  objection  of  the 
plaintlir  to  the  introduction  of  this  plat  as 
evidence.  This  was  error.  In  the  absence 
of  contradictory  evidence,  the  testimony  of 
Parsons  was  sufficient  to  show  that  It  was 
the  plat  of  the  town.  This  having  been  es- 
tablished, that  plat  became  a  part  of  the 
deed,  as  much  as  If  it  had  been  Incorporated 
in  the  deed;  and  the  lines  on  the  plat,  bound- 
ing lot  SO.  limited  the  conveyance  to  Snooks, 
and  his  title,  to  the  lines  of  the  plat,  as  per- 
fectly as  If  those  lines  had  been  specifically 
set  down  in  tbe  deed,  and  oral  evidence  was 
inadmissible  to  extend  that  title  or  the 
bounds  of  the  lot  beyond  the  lines  laid  down 
on  the  plat.    The  construction  of  the  deed  la 


matter  of  law  for  the  court,  and  cannot  be 
left  to  the  Jury.  As  the  plat  was  Identifled 
by  Parsons,  and  there  was  no  evidence 
tending  to  show  that  It  was  not  the  plat  re- 
ferred to  in  the  deed,  the  court  should  have 
raled  on  questiona  relating  to  the  admissibil- 
ity of  evidence,  on  the  assumption  that  the 
plat  was  a  part  of  the  deed.  While  the  Iden- 
tity of  the  plat  la  a  question  for  the  Jury, 
the  jury  la  bound  to  find  upon  that  question 
according  to  the  evidence.  And  It  was  com- 
petent for  the  court  to  so  Inatract  the  Jtiry. 
Moreover,  as  it  had  been  shown  prima  Cade 
that  the  plat  was  a  part  of  the  deed,  it  was 
the  duty  of  the  court  to  exclude  all  evidence 
offered  for  the  purpose  of  contradicting  tbe 
deed,  or  setting  up  title  under  it  to  landa 
not  Included  In  the  description  given  In  the 
deed  and  plat 

When  a  plat  of  premiaea  is  referred  to  In 
the  grant  or  deed,  it  becomes,  by  legal  coo- 
stmctlon,  a  part  of  tlie  gr;ant  ordered,  and  tai 
not  explainable  by  evidence  aliunde  any  fur- 
ther than  if  Inserted  in  tbe  deed  or  grant 
Hutch.  Land  Title,  i  617.  **▲  map  or  plat 
referred  to  in  a  deed,  to  llx  ■  boundary,  is 
regarded  aa  a  part  of  it"  Id.  "A  lot  on  a 
town  plat  numbered  and  so  described  In  the 
conveyance  makes  the  plat  a  part  of  the  con- 
veyance." Id.,  dtlng  Dolde  ▼.  Vodicka,  48 
Mo.  100;  McGllntock  r.  Sogers,  11  IlL  2TO; 
Mayo  V.  Maseaux,  88  CaL  442.  "When  a 
grant  or  deed  refers  to  a  certain  idan,  aodi 
plan  becomes,  by  legal  construction,  a  part 
of  the  deed,  and  is  not  explainable  by  extra- 
neous evidence  any  further  than  It  wonld  be 
it  actually  Inserted  In  the  deed."  Kennebec 
Purchase  ▼.  TUfany,  1  Greoii.  219,  10  Am. 
Dec.  60;  McOall  T.  Davis,  66  Pa.  431,  94 
Am.  Dec.  92.  "The  boundaries,  monuments, 
courses,  and  distances  laid  down  on  a  map 
referred  to  are  as  much  to  be  regarded  the 
true  descriptions  of  the  land  as  If  they  were 
expressly  recited  to  the  deed."  1  Jones,  Beal 
Prop.  Conv.  I  424;  Ralhx>ad  Co.  ▼.  Oommia- 
sioners,  14  Gray,  663;  Brskine  r.  Moulton.  66 
Me.  276;  Ambrose  v.  Raley,  68  Dl.  606.  "If 
a  deed  describes  the  property  conveyed  as  a 
lot  of  land  in  a  town  'known  and  deacrlbed 
on  the  official  map  of  said  town  aa  Block  Na 
6^'  the  map  may  be  Identified  by  parol  evi- 
dence, and,  when  Identified,  constltates  a 
portion  of  the  deed."  Penry  v.  Richards,  62 
Gal.  406;  Caldwell  ▼.  Center,  80  Cal.  642,  89 
Am.  Dec  131;  Vance  v.  Fore,  24  Cal.  435; 
8  Wash.  Real  Prop.  867.  It  the  plat  can 
be  Identified,  it  is  immaterial  whether  the 
grantee  had  actoal  notice  of  it  Why  should 
be  have  such  notice  of  It  any  more  than  of 
every  stake,  tree,  and  other  monument  called 
for?  He  accepts  the  deed  with  the  reference 
in  it  incorporating  the  plat  and  la  deemed 
to  have  notice  of  It  "The  construction  of 
the  terms  used  In  a  deed,  aalde  from  extra- 
neous evidence,  is  for  the  court."  Jones, 
Real  Prop.  Conv.  t  339.  "The  question  of 
the  application  of  a  description  to  its  proper 
subject-matter   is   for   the  jury,    who   may 
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have  the  aid  of  all  competent  extrinsic  evi- 
dence. Tbe  question  of  the  Identity  of  the 
location  is  always  one  of  fact  for  the  Jury." 
Id.  "Parol  evidence  is  admissible  to  apply 
the  description  to  the  parcel  intended  to  be 
conveyed,  when  the  terms  used  in  the  deed 
leave  it  uncertain  what  proi)erty  was  in- 
tended to  be  embraced  in  it  Such  evidence 
cannot  be  used  to  enlarge  the  scope  of  the 
descriptive  words,  but  only  to  fit  them  to  the 
land  Intended  to  be  described."  Id.  Plaln- 
tlfl  based  his  claim  of  title  solely  on  the  deed, 
as  he  was  bound  to  do,  and  then  endeavored 
to  change  the  written  description  by  parol 
evidence^  This  be  could  not  do.  He  ae- 
quired  title  by  that  instrument 'to  no  land 
except  what  falls  within  its  description,  for 
title  to  land  can  only  pass  by  deed,  will,  or 
descent 

Having  thna  settled  the  principles  govern- 
ing the  case,  they  must  be  applied  to  die 
mlings  of  the  court  to  which  exceptions  were 
taken.  It  is  first  contended  that  the  plain- 
tUTs  deed  was  not  admissible  because  vari- 
ant from  the  declaration.  This  is  untenable^ 
for  the  reason  that  tbe  plaintiff  is  not  bound 
to  recover  all  the  land  described  in  his  dec- 
laration, nor  is  it  necessary  that  the  bound- 
aries of  the  deed  and  declaration  correspond 
in  all  respects.  If  the  land  described  in  the 
deed  can  be  located  by  parol  evidence  with- 
in the  calls  of  the  declaration,  and  consist- 
ently therewith,  the  deed  is  admissible.  Tbe 
parol  evidence  introduced  with  the  deed  in 
this  case  shows  that  this  may  be  done.  A 
witness  was  asked  what  lots  adjoining  lot 
SO  were  selling  at  and  was  permitted  to  an- 
swer, over  the  objection  of  the  defendants. 
This  evidence  was  Introduced  to  supi>ort  the 
claim  of  Snooks  to  land  outside  of  lot  80 
as  bounded  by  the  plat  on  the  theory  that 
he  had  paid  more  money  than  lot  80  was 
worth,  and  must  have  thought  he  was  get- 
ting more  iand.  The  objection  should  have 
been  sustained,  and  the  evidence  excluded. 
The  same  witness  was  permitted  to  testify, 
over  the  objection  of  the  defendants,  that 
tbe  board  walk  on  Bailroad  avenue  does  not 
mn  pest  lot  80,  but  goes  to  the  comer  of 
lots  80  and  81,  and  then  turns  off  at  right 
angles,  or  about  so,  toward  the  raUroad; 
thus  Indicating  that  Railroad  avenue  does 
not  run  along  the  side  of  lot  80.  This  was 
evidence  tending  to  contradict  the  plat  as 
to  the  existence  of  Railroad  avenue— a  mon- 
ument of  the  boundaries  of  lot  80  as  shown 
by  the  plat  It  should  have  been  exduded. 
Another  exception  is  to  the  action  of  the 
oonrt  in  refusing  to  allow  the  plat  to  be 
introduced.  Of  course,  this  exception  Is  well 
taken.  Defendants  attempted  to  show  by 
Verzl  that  Klsamore  had  first  contracted  the 
sale  of  lot  SO  to  him,  and  be  had  resold  it 
to  Snooks,  and  directed  the  deed  to  be  made 
to  him,  by  way  of  rebuttal  of  the  contention 
of  Snooks  that  he  had  paid  Klsamore  more 
money  than  lot  30  was  worth.  All  testimony 
on  that  subject  for  both  parties  was  irrele- 


vant and  the  court  properly  sustained  plain- 
tUTs  objection  to  this  evidence.  There  is 
another  reason  why  this  exception  is  not  well 
taken.  The  bills  of  exception  do  not  show 
what  it  was  proposed  to  show  by  the  testi- 
mony of  Verzi.  An  exception  to  the  refusal 
of  the  court  to  permit  the  introduction  of 
evidence  is  not  available  unless  it  is  made 
to  appear  that  the  rejected  evidence  was,  or 
would  have  been,  relevant  material,  and  im- 
portant MaxweU  v.  Kent  48  W.  Va.  542, 
38  S.  B.  174;  Hogg's  Plead.  &  Forms,  428. 
The  bills  of  exception  here  show  only  the 
questions  propounded  to  Verzi,  omitting  to 
show  what  it  was  expected  his  answers 
would  be.  This  rule  has  been  Ignored  in 
nearly  all  the  bills  of  exception  in  this  case. 
By  bill  of  exception  No.  6,  it  appears  that 
the  court  refused  to  permit  Wayne  Klsamore 
to  answer  the  question,  "What  was  it  that 
Joseph  Verzi  directed  yon  to  make  a  deed  to 
O.  P.  Snooks  for?"  Tbe  exception  is  not  well 
taken,  first  because  it  does  not  appear  what 
would  have  been  shown  In  answer  to  the 
qaeetlon;  and,  seocMid,  because  it  seems  to 
relate  to  the  matter  of  purchase  money, 
which  Is  irrelevant  The  same  bill  of  ex- 
ceptions seta  forth  four  other  questionB  pro- 
pounded to  Klsamore  in  reference  to  the  plat 
As  to  the  subject-matter,  these  questions 
were  proper,  but  It  does  not  appear  what  it 
was  expected  the  witness  would  answer. 
Hence  the  exceptions  cannot  be  sustained. 
The  same  objection  applies  to  bill  of  excep- 
tions No.  8.  BUI  of  exception  Na  10  shows 
that  the  plaintiff  was  permitted  to  testify 
that  in  selling  •  part  of  lot  80  to  J.  W. 
Phleger,  whose  deed  called  for  a  beginning 
point  on  Bailrosd  avenue,  he  fixed  the  point 
on  the  line  contended  for  by  him  east  of 
Railroad  avenue.  This  was  evidence  of  con- 
duct on  the  part  of  Snooks,  consistent  with 
his  claim,  and  inconsistent  with  his  deed.  It 
should  have  been  excluded.  Bill  of  excep- 
tions No.  U  was  taken  against  the  action 
of  the  court  in  overruling  a  motlom  to  strike 
oat  evidence  of  Snooks  In  relation  to  the 
location  of  Railroad  avenue  different  from 
that  shown  by  the  plat  which  motion  should 
have  been  sustained,  for  the  reasons  given 
in  the  discussion  of  tbe  plat  as  part  of  the 
deed.  T.  Wlnfleld,  a  defendant  being  re- 
called In  his  own  behalf,  was  asked  if  Snooks' 
had  pointed  out  to  him  the  location  of  the 
Phleger  lot  snd  whether  he  located  it  above 
or  below  Railroad  avenuei  To  this  question 
the  objection  of  the  plaintiff  was  sustained. 
Tbe  subject-matter  of  the  question  is  imma- 
terial, and  it  does  not  appear  what  the  an- 
swer would  have  been.  Hence  the  exception 
Is  not  well  taken.  Another  exception  is  to 
the  refusal  of  the  court  to  permit  the  de- 
fendants to  ask  Snooks,  while  on  the  stand, 
to  read  to  the  Jury,  from  the  deed  executed 
by  him  to  Phleger,  the  description  of  the 
land  thereby  conveyed.  The  deed  was  in 
evidence,  and  it  was  unnecessary  to  have  tbe 
witness  to  repeat  to  the  Jury  the  description 
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contained  in  it  even  It  It  had  been  relerant 
and  material.  But  the  execution  of  that  deed 
and  the  description  contained  in  it  were  mat- 
ters between  Snooks  and  Phleger,  in  no  way 
determlulug  or  affecting  the  question  of  what' 
land  was  Included  in  Snooks'  deed  for  lot  30. 
Hence  It  was  Immaterial  and  irrelevant  The 
last  assignment  of  error  Is  based  upon  the 
action  of  the  court  in  refusing  to  set  aside 
the  ycrdlct  and  grant  a  new  trial.  Enough 
has  been  said  to  clearly  show  that  the  ver- 
dict Is  contrary  to  the  evidence,  and  is  whol- 
ly unsupported  by  competent  evidence.  It 
gives  the  plaintiff  land  not  included  within 
the  calls  of  his  deed,  and  this  verdict  Is 
based  entirely  upon  oral  testimony  Inconsist- 
ent witli,  and  in  direct  contradiction  of,  the 
description  of  the  land  set  forth  In  the  deed 
and  plat.  The  court  erred  In  refusing  to 
set  aside  the  verdict. 

To  this  disposition  of  the  aftignments  of 
error,  and  declaration  of  the  legal  principles 
upon  which  it  proceeds,  it  may  be  objected 
that  we  make  the  circuit  court  decide  the 
whole  case  in  passing  upon  the  admissibility 
of  evidence;  but  it  must  be  remembered  that 
the  question  of  admlasibility  is  always  for 
the  decision  of  the  court,  although  the  de- 
cision of  a  preliminary  question  may  virtual- 
ly end  the  case.  This  case  well  Illustrates 
the  folly  of  allowing  a  Jury  to  determine  the 
Issue  upon  incompetent  evidence.  Every 
such  -verdict  must  be  set  aside  at  the  end 
of  the  trial.  Is  it  not  more  Just,  as  well  as 
consonant  with  reason,  to  rule  out  such  evi- 
dence, BO  that  the  finding  must  be  upon  com- 
petent evidence?  Here  a  finding  against  the 
Identity  of  the  plat  would  be  fiatly  contrary 
to  all  the  evidence  on  that  subject,  and  could 
not  stand,  for  there  Is  no  evidence  tending 
the  other  way.  In  holding  the  plat  to  be 
admissible  and  to  be  part  of  the  deed,  the 
court  does  Just  what  the  Jury  would  have 
been  bound  to  do,  under  the  state  of  the 
evidence.  The  determination  of  this  fact, 
whether  by  the  court  or  Jury,  governs  the 
whole  trial  of  the  case  thereafter.  When 
the  plat  is  read  with  the  deed,  as  a  part  of 
It,  the  plaintiff's  right  to  recover  is  limited 
to  Its  calls,  and  he  is  not  allowed  to  enlarg» 
them  upon  mere  oral  testimony.  The  court 
must  decide  upon  the  admlBslbillty  of  evi- 
dence, even  when.  In  order  to  do  so,  it  is 
obliged  to  examine  and  pass  upon  questions 
of  fact  Thomp.  on  Trials,  {  818.  "The  court 
must  (lecide  upon  the  competency  of  title 
papers,  and  the  right  to  use  them,  and,  in- 
cidentally, under  what  title  the  party  enter- 
ed." Carrlco  v.  McGee,  1  Dana  (Ky.)  5. 
"When  a  question  occurs  before  a  court  of 
law,  whether  certain  evidence  is  competent 
or  not  the  determination  of  wUeh  depends 
on  certain  prelfmlnary  facts,  those  facts  must 
be  decided  by  the  court"  Claytor  v.  An- 
thony, 6  Rand.  285. 

Plaintiff  seems  to  have  wholly  misunder- 
stood the  nature  of  the  action  of  ejectment 
It  Is  not  the  remedy  for  reformation  of  In- 


stnunents,  correction  of  mistakes,  or  relief 
on  the  ground  of  fraud. 

For  the  reasons  aforesaid,  the  Judgment 
must  be  reversed,  the  verdict  of  the  Jury  set 
aside,  a  new  trial  granted,  and  the  cause 
remanded  to  the  circuit  court  of  Randolph 
county  for  further  proceedings  according  to 
the  principles  here  announced,  and,  farther, 
according  to  law. 


est  w.  Va.  41E> 

TTIiLMAN,  BINSTEIN  &  CO.  T.  BIDDLS 
BROS. 

(Supreme  C«wt  of  Appeals  of  West  Virginia. 
AprU  28.  1903.) 

SALB  BT  BAILBS^TITLB  ACQUIBBD-BONA 
FIDB  PURCHASBR. 

1.  In  general,  no  one  can  transfer  a  better 
title  to  a  chattel  than  he  himself  has— even  t» 
a  bona  fide  purchaser, 

2.  Mere  possession,  without  more,  of  a  chat- 
tel by  a  bailee  for  gtorap;e,  will  not  be  ground 
for  inference  of  authority  to  sell,  so  that  a 
bona  fide  purchaser  can  boy  from  liim  good  titi* 
against  the  owner. 

(Syllabus  by  the  Oonrt) 

Brror  to  CJlrcult  Oonrt  Wood  Oranty; 
Lb  N.  Tavenner,  Judge. 

Action  by  Ullman,  Einstein  &  Co.  against 
Biddle  Bros.  Judgment  for  plaintiffs,  and 
defendants  bring  error.    Affirmed. 

W.  N.  Miller  and  Caldwell  &  Watson,  tor 
plaintiffs  In  error.  Van  Winkle  ft  Ambler, 
for.  defendants  in  error.    ■ 

BRANNON,  J.  Ullman,  Einstein  ft  Oa. 
brought  detinue  In  the  circuit  court  of  Wood 
county  against  Biddle  Bros,  to  recover  lO 
barrels  of  whisky,  which  resulted  In  a  vei^ 
diet  of  a  Jury  finding  for  the  plaintiffs  S 
of  the  10  barrels,  on  which  verdict  the  court 
gave  Judgment  for  the  plaintiffs,  and  tb* 
defendants  brought  a  writ  of  error. 

The  side  of  the  case  of  the  plaintiffs  Is  that 
their  agent-  Guggenheim,  sold  to  Wilson,  a 
liquor  merchant  the  whisky,  and  shipped  It 
from  Cleveland  to  Wilson,  at  Parkersbarg; 
that  when  advised  of  the  shipment  Wilson 
declined  to  accept  the  whisky,  and  wrote  the 
plaintiffs  a  letter  so  declining;  that  on  re- 
ceipt of  the  letter  said  agent  went  to  see 
Wilson,  and  tried  to  get  him  to  buy  the 
whisky,  but  Wilson  declined,  and  then  an 
arrangement  was  made  between  them  that 
Wilson  should  take  the  whisky  into  his  store, 
and  keep  for  the  plaintiffs,  on  storage,  until 
they  could  sell  it  and  the  whisky  was  takei^ 
to  Wilson's  store.  Wilson  says  that  Guggen- 
heim tried  to  sell  him  the  whisky,  but  he 
refused  to  buy,  but  that  notwithstanding 
such  refusal,  the  whisky  was  shipped  to  him, 
and  that  he  wrote  the  plaintiffs  that  he 
would  not  take  it;  that  then  Guggenheim 
came  to  Parkersburg,  and  Wilson  agreed  t» 
take  the  whisky,  at  the  Invoice,  and  thus  pur- 
chased  it    The   whisky    was   shipped  23d 

T 1  8e«  Bailment,  vol.  8,  Cent  Dtr  ti  tt.  tt- 
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April,  and  Guggeubeim  saw  Wilson  and 
iiia.de  tlie  storage  agreement  Ist  May,  and 
again  in  June,  as  Guggenheim  claims.  On 
lltb  Jnly,  Wilson  sold  his  entire  stock.  In- 
cluding this  whisky,  to  J.  W.  Depne^  and  on 
same  day  Depue  sold  a  half  Interest  to  the 
Biddlea,  and  a  few  days  later  the  other  half, 
and  shortly  after  Depne  bought  back  of  the 
Biddies  abont  $2,000  worth  of  the  liquors. 
Not  a  dollar  was  ever  paid  the  plaintiffs. 
Wilson  was  at  all  these  dates  heavily  in 
debt,  beyond  solvency— far  beyond. 

On  the  trial  the  court,  on  the  motion  of 
the  plaintiffs,  gave  the  following  instruction; 
"If  the  Jury  believe  from  the  evidence  that 
tbe  plaintiffs  were  the  owners  of  ten  barrels 
Of  whisky  described  In  the  declaration,  and 
that  the  plaintiffs  sent  said  whisky  to  Par- 
kersbnrg,  in  or  about  the  spring  of  lS98k 
to  be  delivered  to  3.  L.  Wilson,  olr  to  some 
other  person  In  his  behalf;  and  If  the  Jury 
farther  believe  from  the  evidence  that  J.  L 
Wilson,  after  being  notified  that  the  whisky 
bad  been  shipped,  refused  to  buy  or  to  accept 
said  whisky  as  a  purchase,  but  that  the  said 
Wilson  did  afterwards  take  tbe  same  Into 
bis  possession  as  tbe  property  of  the  plain- 
tiffs, with  the  understanding  that  he  would 
bold  tbe  same  for  the  plaintiffs,  and  subject 
to  their  ordei^-tben,  so  long  as  Wilson  held 
sncli  whisky  under  that  arrangement,  the 
whisky  remained  the  property  of  the  plain- 
tiffs, and  Wilson  had  no  title  thereto,  and 
codIA  not  pass  title  to  the  whisky,  or  make 
lawful  sale  of  the  property.  And  if  the  Jury 
believe  from  tbe  evidence  that  Wilson  did 
take  such  whisky  into  bis  possession,  agree- 
ing to  hold  it  for  the  plaintiffs  as  their  prop- 
erty, as  above  set  forth,  then,  before  the 
Jury  can  find  ttaat  tbe  whisky  subsequently 
became  the  property  of  Wilson,  the  burden 
of  proof  Is  on  the  defendant  to  show  "by  fair 
preponderance  of  the  testimony  that  Wllsou 
(awfully  acquired  title  to  the  property  after 
agreeing  to  hold  It  for  the  plaintiffs." 

We  see  no  error  In  that  Instruction.  Plain- 
ly, if  there  was  no  sale  passing  title  out  of 
tbe  plaintiffs  to  the  whisky,  and  Wilson  got 
It  into  bis  hands  on  storage  as  a  bailee,  while 
such  storage  existed,  Wilson  had  not  a  shad- 
ow of  title,  and  cpuld  pass  none  to  Depue, 
and  Depne  could  pass  none  to  Blddle  Bros. 
Tbe  last  clause  Is  specified  as  objectionable 
because  it  put  tbe  burden  of  proof  on  the  de- 
fendants. It  says  that  if  Wilson  had  the 
whisky  on  storage— If  that  ^status  once  ex- 
isted—then the  defense  must  show  that  tbe 
storage  arrangement  was  ended  by  a  sale, 
because  the  defendants  so  asserted  and 
claimed.  They  claimed  under  title  conferred 
by  sale,  and  must  prove  It  1  Oreenl.  i  74. 
It  Is  said  that  this  Instruction  Ignores  the 
law  respecting  the  rights  of  Perdue  as  an  In- 
nocent purchaser  without  notice,  as  affected 
by  tbe  character  of  the  possession  of  the 
goods  by  Wilson,  and  tbe  Indicia  of  titie 
which  he  held  therefor,  and  propounds  an 
Illegal  proposition  as  to  the  burden  of  proof 


resting  on  the  Biddies,  as  Innocent  purchas- 
ers, and  takes  no  notice  of  tbe  fault  of  tbe 
plaintiffs  in  allowing  Wilson  to  remain  In 
possession  of  tbe  Invoice  and  permit  Wilson 
to  mingle  tbe  liquors  with  others  sold.  Prac- 
tically, if  this  broad  proposition  be  held, 
there  can  be  no  bailment  that  does  not  lose 
the  property  to  the  bailor,  and  give  tbe  bailee 
power  to  confer  title  on  a  purchaser,  though 
that  bailee  has  not  an  lota  of  title.  It  would 
violate  that  basic  principle  In  the  law  of 
sales  found  in  Mecbem  on  Sales,  $  164:  "It 
Is  a  fundamental  doctrine  of  the  common 
law,  from  which  all  discussion  of  tbe  ques- 
tion must  proceed,  that,  in  general,  no  one 
can  transfer  a  better  title  to  a  chattel  than 
he  himself  has.  'Nemo  dat  quod  non  habel^ 
is  usually  the  Inflexible  maxim.  That  some 
or  all  of  tbe  parties  acted  In  good  faith  or 
parted  with  value  Is  usually  entirely  imma- 
terial. However  Innocent  the  motives,  or 
however  valuable  the  consideration.  If  the 
party  who  assumed  to  convey  bad  no  right  or 
title  to  transfer,  no  title  can  pass  to  the 
other."  The  very  authority  cited  to  support 
the  contention  of  tbe  Biddies  says  that  "sim- 
ply intrusting  tbe  possession  of  a  chattel  to 
another  as  depositary,  pledgee,  or  other 
bailee,  or  even  under  a  conditional  executory 
contract  of  sale.  Is  clearly  insufficient  to 
preclude  tbe  real  ovnier  from  reclaiming  bis 
property  In  case  of  an  unauthorized  disposi- 
tion of  It  by  the  person  so  Intnisted.  Ballard 
V.  Burgett,  40  N.  Y.  814.  The  mere  posses- 
sion of  chattels,'  by  whatever  means  acquir- 
ed. If  there  be  no  other  evidence  of  prop- 
erty or  authority  to  sell  from  the  true  owner, 
will  not  enable  tbe  possessor  to  give  a  good 
titie."  Opinion  in  McNeil  v.  Bank  (N.  T. 
App.)  7  Am.  Rep.  343.  So,  1  Rob.  Pr.  606: 
"Authority  to  an  agent  to  sell  personal  prop- 
erty may  be  expressly  conferred,  but  may 
also  be  implied  from  circumstances.  Such 
authority  cannot  be  inferred  from  mere  pos- 
session of  the  property,  even  though  the  al- 
leged agent  be  a  dealer  in  property  of  that 
kind,  but  the  principal  must  have  done  some- 
thing more.  He  must  have  so  acted  as  to 
clothe  tbe  agent  with  apparent  authority  to 
sell,  or  must  have  conferred  upon  him,  or 
permitted  him  to  assume,  all  of  tbe  apparent 
indicia  of  titie."  Mecbem,  Agency,  §  335. 
Thus  the  possession  by  Wilson  conferred  no 
appearance  of  authority  to  sell.  He  was  sim- 
ply an  agent  to  keep  In  storage.  What  did 
the  plaintiffs  do  besides  allowing  this  posses- 
sion to  give  color  of  authority  to  sell? 
Nothing.  The  case  above  cited  by  counsel 
for  Blddle  Bros,  was  one  where  the  owner 
of  bank  stock  delivered  to  brokers  to  secure 
a  balance  tbe  certificate  of  stock,  indorsed 
with  blank  assignment,  and  irrevocable  pow- 
er of  transfer,  slgrned  by  him,  and  the  bro* 
kers,  without  his  knowledge,  pledged  the 
stock  to  one  advancing  money  In  good  faith, 
and  received  from  the  brokers  the  certificate. 
He  was  held  entitled  to  bold  the  shares. 
This  Is  not  in  point    Tbe  owner  bad  given 
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strong  Indicia  of  power  to  dispose  of  the 
certificate,  and  thus  Inspired  confidence  In 
the  broker's  authority— held  him  out  as  au- 
thorized—and  It  was  a  case  fit  for  the  appli- 
cation of  the  rule  that,  where  one  of  two 
Innocent  people  must  suffer,  he  who  caused 
the  loss  must  bear  it  Dlas  v.  Chlckering,  64 
Md.  848,  1  Atl.  709,  64  Am.  Rep.  770,  does 
not  apply.  A  piano  manufacturer  sent  a 
piano  to  a  firm  of  two  to  sell.  One  of  the 
flrtn  moved  the  piano  to  his  home,  and  there 
sold  It  as  his  own  to  a  bona  fide  purchaser. 
A  majority  of  the  court  held  that  the  pur- 
chaser had  good  title,  because  it  w^s  Intrust- 
ed to  the  firm,  with  undented  power  to  selL 

Another  Instruction  for  plaintiff  is  com- 
plained of,  but  It  Is  Identically  the  same  as 
that  Just  discussed,  except  in  phrase. 

The  court  gave  an  instruction  for  the  de- 
fense that  the  question  Involved  in  the  case 
was  In  whom,  was  the  legal  title  to  the  liq- 
uor, and  that  if  the  plaintiffs  invoiced  the 
goods  and  shipped  them  to  Wilson,  and  be 
declined  to  accept  them,  and  later  the  plain- 
tiffs* agent  procured  Wilson  to  accept  them, 
and  they  were  accepted  and  purchased  by 
Wilson,  and  Depue  purchased  of  Wilson, 
then  the  defendants  had  good  title,  and  the 
Jury  should  find  for  the  defendants.  This 
fairly  presented  the  defendants'  theory— in 
fact,  too  favorably,  because  omitting  the 
fraud  element-and,  with  the  instructions  for 
the  plaintiffs,  placed  the  two  sides  of  the 
controversy  fairly  before  the  jury. 

The  defense  complains  that  the  following 
Instruction  was  refused:  "The  Jury  are  in- 
structed that  this  is  not  a  suit  attacking  the 
sale  of  the  goods  sued  for  by  3.  L.  Wilson  to 
J.  W.  Depue,  and  by  Depue  to  the  defend- 
ants, Biddle  Bros.,  and  this  is  not  a  question 
before  you.  The  sole  question  is  whether 
the  legal  title  to  the  said  goods  passed  from 
the  plaintiffs  to  the  said  J.  L.  Wilson,  and 
by  WUson  to  Depue,  and  from  Depue  to  Bid- 
die  Bros.;  and  If  you  find  that  the  said  goods 
were  purchased  by  Wilson  from  the  plain- 
tiffs, either  when  originally  Invoiced  to  him, 
or  subsequently,  in  May,  1898,  when  Wilson 
received  and  took  possession  thereof  from  the 
railroad  company,  then  yon  should  find  for 
the  defendants."  There  is  no  proper  matter 
in  this  instruction  not  contained  in  the  in- 
structions given,  but  it  tells  the  Jury  that  the 
question  whether  there  were  real,  bona  fide 
sales  from  Wilson  to  Depue  and  ftom  Depue 
to  Biddle  Bros,  was  foreign  to  the  case;  that 
Is,  that  though  they  might  believe  from  the 
evidence  that  one  or  both  sales  were  sham, 
false,  and  fraudulent,  done  with  design  to 
cheat  the  plaintiffs  out  of  f 750  purchase  mon- 
ey for  the  whisky,  yet  it  had  nothing  to  do 
with  the  case.  Plainly,  this  is  not  so.  If 
there  was  such  fraud,  conid  not  the  jury  In- 
fer that,  as  the  evidence  of  witnesses  to  sus- 
tain the  validity  of  the  sale  was  false,  so  was 
Wilson's  evidence  that  he  bad  purchased  the 


goods?  Again,  say  that  Wilson,  in  May. 
agreed  to  accept  the  goods.  He  was  steeped 
in  debt  over  $12,000,  was  Insolvoit  utterly. 
and  concealed  this  from  the  plaintiffs;  buy- 
ing the  goods  when  utterly  unable  to  pay  (or 
them  on  credit  He  was  so  deeply  indebted 
that  he  could  not  answer  its  amount  This 
was  a  fraud  on  the  vendors.  He  bought  as  K 
able  to  pay,  and  on  credit  "Where  a  party, 
by  fraudulently  concealing  his  Insolvency  and 
bis  intent  not  to  pay  for  goods,  induces  the 
owner  to  sell  them  on  credit  the  vendoT,  If 
no  Innocent  party  has  acquired  an  interest  In 
them,  is  entitled  to  disaffirm  the  contract  and 
recover  the  goods."  Donaldson  v.  Farwell, 
93  n.  S.  631,  28  L.  Ed.  993;  Morrow  t.  New 
England  Co.  (U.  8.  C.  C.  A.)  24  L.  R.  A.  417, 
and  note;  BenJ.  on  Sales,  {  440,  note,  p.  470. 
"The  existence  of  the  intent  [not  to  pay]  is  a 
question  of  fact -for  the  jury,  and  here,  as  in 
other  cases  of  fraudulent  Intent  a  wide  range 
of  inquiry  is  allowed,  to  put  before  the  jury 
all  the  facts  and  circumstances  which  may 
throw  light  upon  it"  Mecbem  on  Sales,  i 
905.  The  same  book  (section  903)  says: 
"Direct  proof  of  an  Intent  not  to  pay  Is  nsnal- 
ly  impossible  to  make.  It  may  therefore  be 
deduced  from  facts  and  circumstances,  with- 
out any  actual  representations;  full  knowl- 
edge by  the  purchaser  of  his  insolvency  being 
always  a  controlling  element."  Now,  under 
this  law,  could  not  the  plaintiffs  show  fraod 
to  show  Depne  not  a  bona  fide  purchaser? 
I  shall  not  discuss  the  evidence  of  fraud.  It 
all  came  from  the  witnesses  of  the  defend- 
ants. These  parties  were  Intimates.  They 
had  sold  to  one  another  liquor  establishments 
again  and  again.  Depue  sold  once  to  tlie 
Biddies;  then  bought  back;  then  aold  to 
Agery  &  Co.;  then  they  sold  to  Wilson;  tben 
Wilson  to  Depue;  then  Depue  to  the  Biddies 
on  the  same  day  Wilson  sold  to  Depue.  Wil- 
son's sale  to  Depue,  and  his  to  the  Biddies, 
all  within  a  few  days.  The  whole  transac- 
tion at  once  attacked  by  another  creditor,  and 
they  compromise,  and  Depue  helps  to  pay. 
These  and  many  other  circumstances  enter 
Into  the  question  of  fraud.  To  say,  as  the 
defense  asked  the  court  by  this  Instruction 
to  say,  that  fraud  was  foreign  to  the  case, 
would  have  been  improper. 

Lastly,  as  to  the  verdict  We  cannot  aet  It 
aside.  I  think  it  justified  by  the  evidence; 
but  It  Is  enough  to  say  for  the  court  that  the 
case  before  the  jury  was  on  questions  of  fact, 
on  a  large  mass  of  oral  evidence,  flatly  con- 
flicting, given  by  various  witnesses.  As  to 
the  material  point  whether  Wilson  did  flnaUy 
purchase  or  take  the  liquor  In  storage,  as  on 
other  matters,  the  case  turned  on  credibility 
of  witnesses,  and  we  cannot  interfere  with 
the  verdict.  In  such  a  case  the  verdict  of  ■ 
Jury  is  sacred  and  beyond  our  power,  aa  held 
In  Toung  v.  W.  Va.  &  Pittsburg  Railroad, 
44  W.  Va.  218,  28  S.  B.  932. 

We  therefore  affirm  the  judgment 
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WALDRON  T.  8PBRBT. 

(Supreme  Court  of  Appeals  of  West  Vlr^nia. 

AprU  11,  1903.) 

UAUaOVS  PROSECUTION— TERMINATION  OT 
ORIOINAIj  FROSBCUTION. 

1.  On  complaint  and  information  on  oath  of 
S.,  charging  W.  with  a  felony,  the  justice  be- 
fore whom  the  complaint  was  made  issued  his 
warrant  in  due  form  for  the  arrest  of  W.  The 
warrant  was  placed  in  the  hands  of  an  oflScer, 
who  was  antnorized  to  execute  it.  W.  was 
arrested  thereon,  and  brought  before  said  jus- 
tice for  examination  on  said  complaint.  S. 
was  the  only  witness  summoned  on  behalf  of 
the  state.  He  tailed  to  appear.  For  that  rea- 
son the  examination  was,  oy  the  justice,  con- 
tinued until  the  nest  day.  S.  again  failed  to 
appear,  although  he  was  sent  for.  The  com- 
plaint and  warrant  were  then  dismissed  by  the 
jnstice,  without  having  heard  any  evidence 
whatever,  and  the  accu^  was  discharged  from 
custody.  W.  has  not  been  in  any  way  further 
prosecuted  on  said  charge^  Held,  the  dismissal 
of  the  complaint  and  warrant  and  discharge  of 
W.  as  aforesaid  are  a  sufficient  ending  and  ter- 
mination of  that  particular  prosecution  to  en- 
title W.  to  maintain  his  action  for  malicious 
proaecntion,  so  far  as  that  element  of  hia  case 
IS  concerned. 

(Syllabus  by  the  Ootirt) 

Brror  to  Glrcolt  <3ourt,  McDowell  Oooniy; 
J.  M.  Sanders,  Judge. 

Action  by  John  W.  Waldron  against  J.  J. 
Sperry.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

T.  F.  Henrltze,  for  plaintiff  !n  error. 
Strother,  Taylor  &  Strother,  for  defendant  in 
error. 

MILLBR,  J.  On  the  4tta  day  of  October, 
1900,  John  W.  Waldron  commenced  bis  ac- 
tion In  the  circuit  court  of  McDowell  county 
against  J.  J.  Sperry  for  an  alleged  malicious 
prosecution.  At  the  October  rules  following 
he  filed  bis  declaration,  containing  two 
counts,  and  laying  his  damages  therein  at 
$10,000.  On  the  3d  day  of  September,  1901, 
plaintiff  caused  notice  to  be  served  on  the 
defendant  that  he  would,  at  tbat  September 
term  of  the  court,  demand  and  insist  upon  a 
trial  of  the  said  action.  On  the  12th  day  of 
September,  1901,  the  defendant  demurred  to 
the  said  declaration,  which  demurrer  was 
overruled,  and  thereupon  the  defendant  en- 
tered bis  plea  of  not  guilty,  and,  issue  being 
joined  thereon,  be  moved  the  court  to  con- 
tinue the  trial  of  the  action  until  the  next 
term,  and  In  support  of  his  motion  tendered 
and  filed  bis  own  and  the  affldavit  of  Dr.  O. 
W.  L.  Sandford,  who  was  also  examined  In 
open  court,  touching  the  matters  referred  to 
In  his  affidavit  The  court  overruled  the 
said  motion,  and  the  defendant  excepted. 
Thereupon  a  Jury  was  Impaneled  and  sworn 
in  the  case;  the  evidence  adduced  by  the 
plaintiff  was  beard,  the  defendant  offering 
none;  and  a  verdict  was  rendered  in  favor 
of  the  plaintiff  against  the  defendant  for 
$500.  The  defendant  then  moved  the  court  to 
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set  aside  said  verdict,  and  grant  blm  a  new 
trial  of  the  action;  but  the  court  refused 
■o  to  do,  and  the  defendant  again  excepted, 
whereupon  the  court  entered  Judgment  up- 
on the  verdict  for  said  $500  against  the  de- 
fendant, who  then  moved  the  court  to  arrest 
said  judgment,  which  motion  was  also  over- 
ruled, and  the  defendant  again  excepted. 
The  defendant  also  excepted  to  the  refusal 
of  the  coiu^  to  give  to  the  Jury  three  several 
Instructions,  Nob.  1,  4,  and  6,  asked  for  by 
blm,  and  also  excepted  to  the  giving  of  an 
Instruction  asked  for  by  the  plaintiff,  all  of 
which  are  hereinafter  referred  to.  The  de- 
fendant, during  the  trial,  also  excepted  to 
the  action  of  the  court  in  admitting  as  evi- 
dence a  certain  warrant  of  arrest,  with  the 
return  of  the  execution  thereof  Indorsed 
thereon,  and  an  entry  In  the  docket  of  the 
Justice,  made  after  the  return  of  said  war- 
rant. All  of  the  evidence  adduced  on  the 
trial,  with  the  several  rulings  of  the  court, 
excepted  to  as  aforesaid,  appear  by  bills  of 
exception. 

Dr.  Sandford's  affidavit,  sworn  to  on  the 
10th  day  of  September,  1901.  before  T.  F. 
Henrltze,  notary  public,  states,  In  substance, 
tbat  he  was  the  physician  of  defendant,  who 
was  then  suffering  from  general  nervous  de- 
bility; tbat  defendant's  condition  was  such 
tbat  he  was  physically  unable  to  undergo 
the  fatigue  and  excitement  incident  to  a  trial; 
and  tbat  he  bad  been  waiting  on  the  defend- 
ant for  about  two  weeks.  Being  cross-ex- 
amined, Sandford  further  stated  that  he  had 
seen  Sperry  since  making  the  affldavit;  that 
his  condition  was  slightly  better;  that  de- 
fendant had  nervous  debility,  produced  by 
alcoholism;  that  on  the  evening  before  wit- 
ness had  seen  Sperry  walking  around  in  his 
yard  at  home,  with  a  gun,  sboodng  bull 
bats;  that  his  then  condition  would  not  exist 
If  he  bad  not  been  drinking;  that  he  was 
In  the  habit  of  taking  periodical  sprees;  tbat 
his  condition  was  such  tbat  be  might  ride 
to  town  (meaning  the  county  seat);  tbat  the 
ride  would  be  beneficial  to  him;  and  that  he 
could  appear  in  court  without  detriment  to 
himself,  but  that  be  did  not  think  that  de- 
fendant could  be  cross-examined. 

Defendant's  affidavit,  sworn  to  before  said 
Henrltze  on  the  11th  day  of  September,  1901, 
states  substantially  that  be  was  not  ready 
for  the  trial  of  the  action  at  that  term,  for 
the  reason  that  he  was  physically  unable  to 
attend  the  trial  and  testify;  that  his  testi- 
mony in  the  case  was  material  to  bis  de- 
fense; that  he  could  not  prove  the  same 
facts  which  be  would  testify  to  by  any  oth- 
er witness  that  he  knew  of;  that  T.  F.  Hen- 
rltze, one  of  his  counsel  in  the  action,  bad, 
at  his  request,  soon  after  the  Institution  of 
the  suit,  written  to  B.  0.  McCIaugherty,  an 
attorney  at  Blufleld,  to  employ  him  as  co- 
counsel  In  the  case;  that  defendant  bad  re- 
lied upon  said  McCIaugherty  as  his  attorney 
In  the  case;  that  he  had  been  advised  by 
bis  physician  that  the  excitement  and  fatigue 


Digitized  by 


Google 


284 


44  SOUTBBASTEBN  RBPORTBB. 


(W.  Va, 


Incident  to  a  trial  of  the  case  would  be  high- 
ly Injurlons  to  him,  owing  to  his  then  phys- 
ical condition;  that  said  McClangberty  was 
not  In  attendance  upon  the  court;  that  he 
had  been  Informed  on  the  first  day  of  the 
then  term  that  McClaugherty  was  not  In  a 
condition  physically  to  properly  try  the  case; 
that  McClaugherty  lived  at  Blufleld,  86  miles 
away;  that  all  of  the  correspondence  in  re- 
gard to  the  suit  had  been  carried  on  with 
McClaugherty  by  his  other  attorney,  T.  F. 
Henritze;  that  defendant  had  on  that  morn- 
ing made  the  trip  from  his  home  to  Welch, 
a  distance  of  about  one  mile,  and  that  he 
was  then  able  to  make  such  trip  again,  but 
that  the  excitement  and  anxiety  Incident  to 
attending  the  trial  and  testifying  In  it,  he 
was  advised  by  bis  physician,  would  very 
much  retard  his  recovery,  and  perhaps  com- 
pletely prostrate  him.  Plaintiff  asked  leave 
to  cross-examine  said  Sperry  upon  said  affi- 
davit, but  he  did  not  appear  tn  court  to  be 
BO  examined. 

This  evidence  shows  that  defendant  had 
brought  upon  himself  his  then  nervous  de- 
bility; and  he  falls  to  show  that  his  case 
could  not  be  safely  tried  without  his  own 
evidence.  It  also  appears  that  be  then  had 
coimsel  In  court,  attending  to  bis  Interests 
in  the  case.  Defendant  did  not  make  out  a 
proper  case  for  a  continuance.  Tompkins  ▼. 
Burgess,  2  W.  Va.  187;  Dimmey  v.  Railroad 
Co.,  27  W.  Va.  32,  55  Am.  Rep.  292;  Rossett 
v.  Gardner  and  Richardson,  S  W.  Va.  531. 
The  motion,  therefore,  was  properly  over- 
ruled. 

The  declaration  contains  all  of  the  requi- 
sites required  by  our  adjudicated  cases  of 
this  character.  Appellant  has  not  specified 
any  defects  therein.  We  find  none.  The  de- 
murrer thereto  was  also  properly  overruled. 

The  said  warrant,  as  the  evidence  shows, 
was  issued  on  the  12th  day  of  September, 
1000,  in  McDowell  county,  by  W.  Q.  Hunt, 
then  a  justice  In  and  for  said  county,  duly 
qualified  and  acting  as  such,  upon  the  com- 
plaint and  information  on  oath  of  said  J.  J. 
Sperry  before  said  Justice,  and  recites  that 
John  W.  Waldron,  on  the  11th  day  of  Sep- 
tember, 1900,  in  the  said  county,  one  Smith 
i&  Wesson  revolver  of  the  value  of  $24,  of 
the  goods  and  cbatteia  of  J.  J.  Sperry,  then 
and  there  being  found,  did  steal,  take,  and 
carry  away.  The  warrant  is  directed  to  the 
sheriff,  "or  any  other  constable  of  said  coun- 
ty," and  required  the  officer  forthwith  to  ap- 
prehend and  bring  before  that  or  some  other 
justice  of  said  county  the  body  of  said  Wal- 
dron to  answer  the  said  complaint,  and  to 
be  further  dealt  with  according  to  law.  The 
return  Indorsed  on  said  warrant  shows  that 
A.  C.  Hufford,  deputy  for  W.  W.  Whyte, 
sheriff,  executed  the  warrant  by  arresting 
J.  W.  Waldron,  therein  named,  and  deliver- 
ing him  to  W.  Q.  Hunt,  Justice  of  the  Peace 
of  McDowell  county,  W.  Va.,  on  the  13th 
day  of  September,  1900.  The  entry  In  the 
docket  of  the  Justice  recites  that  on  informa- 


tion on  oath  of  J.  J.  Sperry  on  the  12tfa  day 
of  September,  1900,  In  the  said  county  of 
McDowell  and  state  of  West  Virginia,  a  war- 
rant was  Issued  for  the  arrest  of  John  W. 
Waldron,  for  this,  to  wit,  that  he  one  Smith 
&  Wesson  revolver  of  the  value  of  $24,  of 
the  goods  and  chattels  of  J.  J.  Sperry,  then 
and  there  being  found,  did  unlawfuUy  and 
feloniously  steal,  take,  and  carry  away,  and 
th.it  the  said  warrant  was  duly  served  and 
returned  before  said  Justice  on  the  13tfa  day 
of  September,  1900,  the  said  Waldron  having 
been  arrested  by  A.  0.  Hufford,  and  brought 
before  the  justice  under  said  warrant  on  said 
ISth  day  of  September,  1900;  that  thereupon 
said  case  was  continued  until  the  14th  day 
of  Septenlber,  1900,  for  trial,  said  Waldron 
being  left  in  the  custody  of  said  Hufford,  a 
deputy  sheriff,  during  said  time;  and  that 
on  said  14th  day  of  September,  1900,  said 
Waldron  appeared,  and  announced  himself 
ready  for  and  demanded  a  trial,  and,  no  wit- 
ness appearing  for  the  state,  the  case  was 
dismissed  without  trlaL  We  see  no  reason 
why  said  warrant,  retium  thereon,  and  entry 
of  the  Justice  dismissing  said  prosecution 
should  not  have  been  received  by  the  court 
as  evidence  along  with  the  other  testimony 
adduced.  The  court  did  not  err  in  admitting 
them. 

It  was  proved  that  A.  C.  Hufford  arreated 
Waldron  upon  said  warrant;  that  Hufford 
was  a  deputy  sheriff  of  McDowell  county  at 
the  time;  that  Sperry  handed  said  warrant 
to  him,  and  said  he  wanted  Hufford  to  ar- 
rest that  d n  s b ,  John  Waldron; 

that  he  (Waldron)  had  stolen  his  pistol,  and  to 
put  him  in  jail;  that  on  the  morning  of  the 
13th  of  September  Hufford  did  arrest  Wat 
dron;  that  Sperry  was  summoned  as  a  wit- 
ness, and  the  only  witness,  for  the  state; 
that  several  witnesses  were  summoned  on 
behalf  of  Waldron;  that  In  the  evening  of 
that  day  Waldron  was  taken  before  Justice 
Hunt;  that  his  witnesses  also  appeared,  but 
Sperry  failed  to  appear,  although  he  was 
sent  for;  that  because  of  the  absence  of 
Siterry  the  examination  was,  by  the  justice, 
continued  until  the  next  day,  and  Waldron 
was  again  placed  in  the  custody  of  the  offi- 
cer; that  in  the  evening  of  the  next  day  the 
said  officer,  with  Waldron,  went  again  be- 
fore the  Jiistlce;  that  two  attorneys  in  behalf 
of  Waldron  and  his  witnesses  were  also  there, 
but  said  Sperry,  although  again  sent  for, 
failed  to  appear,  whereupon  the  said  prose- 
cution was  dismissed  by  the  Justice,  with- 
out any  evidence  being  heard,  and  said  Wal- 
dron was  discharged  therefrom,  and  released 
from  custody;  and  that  Waldron  has  not 
been  in  any  way  further  prosecuted  for  or 
on  accouut  of  said  alleged  offense.  It  was 
further  proved  that  on  the  night  of  the  lltb 
day  of  September,  1900,  Waldron,  being  then 
a  deputy  sheriff  of  McDowell  county,  went 
Into  Hutson  Bros.'  saloon  in  the  town  of 
Welch;  that  at  the  time  there  yrere  In  the 
saloon    Sperry,   who  was  intoxicated,    Daa 
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Harman,  BUI  Payne,  Bnb  Payn«,  Clarence 
Switzer,  Hutson,  and  ottaen;  that  Sperry  bad 
a  32  Smith  &  Wesson  revolTer, '  loaded,  in 
IilR  hand;  tbat  he  had  been  thrusting  his 
pist(rf  In  the  faces  of  some  of  the  people 
there;  tbat  Waldron  had  gone  Into  the  sa- 
loou  to  see  about  the  matter;  that  while  Wal- 
dron and  W.  B.  Payne  were  talking  about  it, 
Sperry  came  across  the  room,  and  Jabbed 
Waldron  in  the  stomach  with  the  mnzzle  of 
the  pistol;  that  Waldron  grabbed  the  pistol, 
and  wrenched  It  out  of  Sperry's  hands,  and 
pnt  it  into  bis  own  poclcet;  that  afterwards 
Sperry  asked  him  to  glTe  up  the  pistol,  but 
Waldron  told  him  that  he  would  not  give  the 
pistol  back  to  him  until  he  got  sober;  tbat 
Sperry  got  angry,  and  said  he  would  have 
Waldron  removed  as  deputy  sheriff;  and' that 
very  soon  afterwards,  Sperry  having  -dis- 
puted Waldron's  word,  Waldron  knocked  him 
down.  It  was  also  shown  that  the  pistol  was 
a  new  one,  in  good  condition,  loaded  all 
around,  and  that  such  pistols  could  be  bought 
In  the  market  for  f  12  or  fl5.  It  was  fur- 
ther proved  that  Waldron  had  been  a  deputy 
sheriff  of  the-  county  continuously  since  1893. 
There  was  other  evidence  given  on  unim- 
portant matters,  but  none  of  it  favorable  to 
Sperry. 

The  instmctions  refused  and  the  one  given 
by  the  court,  complained  of  by  defendant, 
are  in  the  words  and  figures,  following: 

"(1)  The  court  instructs  the  jury  that  the 
evldance  in  this  case  is  entirely  Insufficient 
to  entitle  the  plaintiff  to  any  verdict  In  the 
case,  and  the  Jury  is  Instructed  to  find  for 
the  defendant." 

"(4)  The  court  Instmctb  the  Jury  tliat  the 
process  upon  which  the  alleged  '  malldoue 
prosecution  in  this  case  is  based  is  void,  and, 
If  the  Jury  believe  from  the  evidence  in  the 
case  that  there  was  no  restraint  put  upon 
the  liberty  of  the  plalntllf  by  the  deputy 
slierlfr,  A.  C.  Hufford,  in  connection  with 
said  alleged  prosecution,  the  Jury  shall  find 
for  the  defendant 

"(5)  The  court  instmcts  the  Jury  that  if 
they  believe  from  the  evidence  in  this  case 
that  the  defendant  was  intoxicated,  and  ap- 
proached the  plaintiff  on  the  night  of  the 
Ilth  of  September,  1900,  in  a  crowd,  at  the 
■aioon,  and  punched  him  with  his  pistol,  and 
the  plaintiff  forcibly  took  said  pistol  out  of 
the  possession  of  the  defendant,  and  a  quar- 
rel ensued,  in  which  the  plaintiff  struck  and 
knocked  the  defendant  down,  and  told  him 
tbat  he  would  return  the  said  pistol  to  him 
when  he  got  sober;  and  that  the  plaintiff  did 
not  return  the  defendant's  pistol  to  him,  and 
still  had  possession  of  the  same  on  the  12th 
day  of  September,  1900,  at  the  time  the  war- 
rant referred  to  In  this  case  was  issued  and 
delivered  to  A.  C.  Hufford,  and  that  the  plaln- 
tlfl  retained  possession  of  said  pistol  until 
the  13th  or  14th  of  September,  when  he  tnm- 
ed  the  same  over  to  the  Justice— such  reten- 
tion of  said  pistol  was  wrongful,  and  there 


was   probable   cause   for   such    prosecution, 
and  the  plaintiff  cannot  recover  in  this  case." 

"The  court  instructs  the  Jury  that,  although 
no  actual  damages  may  have  been  proven  by 
the  plaintiff  in  this  case,  John  W.  Waldron, 
as  to  actual  attorney  fees  and  expenses 
about  his  defense  in  the  prosecution  com- 
menced or  pursued  against  him  by  the  de- 
fendant in  this  case,  J.  J.  Sperry,  and  al- 
though he  may  have  proven  no  actual  dam- 
ages for  Iqss  of  time  because  of  the  prose- 
cution against  him— but  of  all  this  the  Jury 
are  to  Judge  from  the  evidence  in  the  case- 
yet  the  Jury  may  give  such  damages  as  they 
think  proper  for  injury  to  the  plaintlfTs  feel- 
ings, person  and  character  by  his  detention 
in  custody  and  prosecution,  if  they  believe 
from  the  evidence  that  there  was  a  prosecu- 
tion commenced  or  pursued  against  him  by 
the  defendant;  and  that  said  prosecution  was 
instigated,  by  the  defendant,  Sperry,  without 
probable  cause  therefor,  and  with  malice 
express,  or  implied  from  the  want  of  prob- 
able cause;  and  that  the  prosecution  was 
conducted  to  its  termination  to  the  final  dis- 
charge of  the  plaintiff,  John  W.  Waldron, 
without  proof  as  to  the  amount  of  such  dam- 
ages, and  thb  Jury  may  give  such  punitive 
or  exemplary  damages  as  they  may  tliink 
proper  for  the  conduct  of  the  defendant,  3. 
J.  Sperry,  if  they  believe  from  the  evidence 
in  this  case  that  the  said  prosecution  against 
John  W.  Waldron  was  commenced  or  pur 
sued  for  the  private  ends  of  defendant^ 
Sperry,  or  if  they  believe  from  the  evidence 
that  said  prosecution  was  commenced  or  pur- 
sued with  reckless  disregard  of  the  rights 
of  the  plaintiff,  Waldron,  and  may  assess 
such  damages  without  proof  as  to  the 
amount  thereof,  the  amount  of  said  dam- 
ages  not  to  exceed  ten   thousand  dollars." 

The  gist  of  this  action  is  the  want  of  prob 
able  cause  and  the  maliciousness  of  the  de- 
fendant's conduct.  Tavenner  v.  Morehead, 
41  W.  Va.  116,  120,  23  S.  B.  673;  Harper  v. 
Harper.  49  W.  Va.  661,  669,  39  S.  E.  661.  In 
legal  effect,  instruction  No.  1  declares  that 
upon  the  evidence  in  the  case  Sperry  had 
proliable  cause  for  instigating  and  procuring 
the  prosecution  of  Waldron,  as  alleged  in  the 
declaration.  In  actions  for  malicious  prose- 
cution, whether  a  state  of  facts  admitted,  un- 
disputed, or  assumed  constitutes  probable 
cause  or  not,  or  whether  from  such  facta  the 
existence  or  absence  of  probable  cause  is  to 
be  inferred,  is  a  pure  question  of  law  for  the 
decision  of  the  court,  and  not  for  the  Jury. 
Upon  a  supposed  or  assumed  state  of  facts, 
no  matter  however  complicated.  If  there  be 
testimony  tending  to  prove  such  facts,  and 
they  are  pertinent  to  the  question,  the  court 
Is  bound,  at  the  instance  of  the  parties,  to 
instruct  the  Jury  whether  such  supposed  or 
assumed  state  of  facts  does  or  does  not 
amount  to  probable  cause.  Vinal  v.  Core  and 
Compton,  18  W.  Va.  1.  The  proposed  instruc- 
tion was  Improiwr  in  this  ca8&    The  court 
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did  not  err  In  refusing  to  give  it.  The  re- 
straint or  abuse  of  restraint  of  Waldron  by 
the  officer  having  him  under  arrest  does  not 
go  to  the  foundation  of  tills  action,  as  in- 
struction No.  4  assumes.  Therefore  the  court 
correctly  rejected  said  Instruction  No.  4.  The 
theory  of  instruction  No.  6  Is  that,  if  Wal- 
dron was  guilty  of  a  wrongful  act  toward 
Sperry.  he  (Sperry)  had  probable  cause  for 
the  criminal  prosecution  against  Waldron. 
The  bare  statement  of  tlilB  proposition  shows 
the  fallacy  of  the  contention.  Instruction  No. 
5  was  also  improper.  The  court  did  right  in 
rejecting  it 

No  contention  is  made  by  defendant's 
counsel  concerning  the  said  instruction  given 
at  the  instance  of  plaintifF.  We  see  no  ob- 
jection to  it 

Defendant's  counsel  contend  that,  the  crim- 
inal prosecution  against  Waldron  having  been 
dismissed  by  the  Justice  without  ,any  evi- 
dence having  been  heard,  and  said  Waldron 
having  been  discharged  from  custody  upon 
said  charge.  It  Is  not  such  sufficient  ending 
of  the  prosecution  as  entities  the  plalntifl  to 
maintain  his  action.  Ward  v.  Beasor,  98 
Va.  399,  36  S.  B.  470,  Is  cited  to  sustain  this 
view.  On  pages  403  and  404,  98  Va.,  pages 
471,  472,  36  S.  B.,  the  court  says:  "Notvrlth- 
Btanding  the  warrant  In  the  case  at  bar  char- 
ges that  the  larceny  committed  was  feloni- 
ous, the  Justice  before  whom  the  accused  [de- 
fendant in  error]  was  brought  for  trial  was 
clothed  with  power  to  convict  or  acquit  him 
upon  hearing  the  evidence;  The  offense 
charged  In  the  warrant  Is  a  misdemeanor 
under  our  statute,  the  word  feloniously'  be- 
ing used  to  characterize  the  Intent  with 
which  the  takfaig  and  carrying  away  was 
done;  a  felonious  intent  being  an  essential 
ingredient  in  the  crime  of  larceny,  whether 
grand  or  petit,  dlstlnguishbig  it  from  a  mere 
trespass.  *  *  *  In  this  case,  therefore, 
the  Justice,  with  full  power,  upon  hearing  the 
evidence,  to  convict  or  acquit  the  defendant 
in  error  of  the  charge  made  in  the  warrant 
:irlthout  hearing  any  evidence,  dismissed  the 
warrant,  and  discharged  him.  This  action 
amounted  to  no  more  tttan  the  assent  of  the 
Justice  to  a  cessation  of  the  proceedings 
without  any  examination  whatever  of  the 
cause  upon  its  merits.  It  was  the  equiva- 
lent of  a  nolle  prosequi,  nothing  more,  and 
could  not  establish  the  innocence  of  the  de- 
fendant in  error,  nor  show  want  of  probable 
cause  for  the  prosecution.*  The  case  of  Jones 
V.  Finch,  84  Va.  207  [4  S.  B.  342],  very  much 
relied  on  by  counsel  for  defendant  in  error, 
was  a  similar  action  to  this,  and  It  was  there 
held  that  a  discbarge  of  the  accused  brought 
before  a  commissioner  of  the  United  States 
court  upon  the  charge  of  robbing  the  United 
States  mail,  the  commissioner  being  clothed 
with  the  power  to  send  the  accused  on  for 
trial  or  discharge  him,  was  a  sufficient  ter- 
mination of  the  prosecution  to  maintain  an 
action   of  malicious   prosecution;    but  the 


court.  In  reaching  that  conclusion,  empha- 
sizes the  fact  that  the  declaration  alleged 
that  the  commissioner  discharged  the  accused 
and  dismissed  the  warrant  upon  hearing  the 
evidence.  That  Is  not  this  case.  While  the 
declaration  here  does  allege  that  the  prose- 
cation  upon  which  this  action  is  founded  Is 
now  wholly  ended,'  It  Is  but  an  allegation  of 
a  conclusion  of  law,  not  warranted  by  the 
facts  recited,  and  upon  which  it  Is  made. 
They  do  not  convey  the  idea  of  tflal  and  ac- 
quittal, but  Import  only  a  cessation  of  the 
proceedings  without  any  examination  what- 
ever of  the  case  ui>on  its  merits,  and  were^ 
therefore,  no  bar  to  the  Institution  of  another 
prosecution  for  the  same  offense."  It  will 
be  observed  in  the  case  cited  that  "the  Jn- 
tice  before  whom  the  accused  [defendant  in 
error]  was  brought  for  trial  was  clothed 
with  power  to  convict  him  npon  hearing  the 
evidence."  The  offense  charged  was  a  mis- 
demeanor. In  the  case  of  Jones  ▼.  Finch,  84 
Va.  207.  4  S.  E.  342,  the  language  of  the  court 
Is:  "The  commissioner  being  clothed  with 
the  power  to  send  the  accused  on  for  trial  or 
discharge  him,  the  discharge  of  the  accused 
was  a  Bufflclent  termination  of  the  prosecu- 
tion to  maintain  an  action  of  malicious  pros- 
ecution." The  decisions  cited  are  placed  on 
the  ground  that  the  Justice  and  commissions 
were  clothed  with  the  power  to  try  and  de- 
termine the  guilt  of  the  accused  uiton  the 
evidence.  By  certain  provisions  in  chapter 
50  of  the  Ckide  of  1899,  a  Justice  has  Juris- 
diction of  certoin  misdemeanors,  and  may 
try,  determine,  and  give  Judgment  therein, 
with  or  without  a  Jury,  if  none  be  demanded 
by  the  accused.  Section  226  of  said  chapter 
defines  the  cases  in  which  a  Jury  may  be  Im- 
paneled. Section  230  prescribes  the  -cases, 
and  defines  the  modes  of  appeal  to  the  cir- 
cuit court;  but  In  no  case  can  a  Justice  try 
and  determine  the  guilt  of  the  accused,  and 
render  final  Judgment  therein,  where  the 
charge  is  for  a  felony.  .  Ck>de  1899,  c  156,  i 
1,  provides  that  "a  Judge  of  a  circuit  court.  In 
vacation,  as  well  as  In  term  time,  or  a  Jos- 
tice,  may  Issue  process  for  the  apprehen- 
sion of  a  person  charged  with  an  offense." 
Section  2  that  "on  complaint  to  any  soch 
officer  of  a  criminal  offence,  he  shall  exam- 
ine, on  oath,  the  complainant  and  any  other 
witnesses,  and  if  he  see  good  reason  to  be- 
lieve that  an  offence  has  been  committed, 
shall  issue  his  warrant  reciting  the  accusa- 
tion, and  requUlng  the  person  accused  to  be 
arrested  and  brought  before  a  Justice  of  the 
county;  and  In  the  same  warrant  may  re- 
quire the  officer  to  whom  it  Is  directed  to 
summon  such  witnesses,  as  shall  be  therein 
named,  to  appear  and  give  evidence  on  the 
examination."  Section  15  of  the  same  chap- 
ter provides  that:  "The  Justice  shall  dis- 
charge the  accused  If  he  consider  that  there 
is  not  sufficient  cause  for  charging  him  with 
the  offence;  and  he  shall  commit  him  to  Jail. 
If  he  consider  that  there  Is  such  cause,  or  let 
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him  to  ball  onder  the  alztb  section.  He  shall 
require  recognizance,  with  or  wlthont  sure- 
ties, as  he  deems  proper,  from  all  material 
'Witnesses  against  the  accused,  and  also  for 
him  if  he  desire  It."  And  section  16,  Id., 
provides  that:  "When  a  Justice  so  consid- 
ers ttiat  there  is  sufficient  cause  for  charging 
the  accus^  with  the  offence,  unless  it  be  a 
case  wherein  It  Is  otherwise  specially  provid- 
ed, the  commitment  shall  be  for  trial  and  the 
recognizance  be  for  the  appearance  in  the 
circuit  court  on  some  day  of  the  term  then 
being  held,  or  on  the  first  day  of  the  next 
term  thereof."  In  this  case  the  Justice  could 
determine  only  whether  or  not  there  was  a 
sufficient  cause  for  charging  Waldron  with 
the  offense  stated  In  the  complaint  and  war- 
rant. If  the  Justice  considered  that  there 
was  not  sufficient  cause  for  so  charging  Wal- 
dron, It  was  his  duty  to  discharge  him. 

There  was  no  evidence  against  Waldnm, 
and,  so  far  as  the  record  in  this  case  dis- 
closes, there  could  have  been  none  produced 
to  show  that  he  either  stole,  or  Intended  to 
steal,  Bperry's  pistol.  What  was  the  Justice 
to  do  under  the  circumstances?  He  had  ad- 
journed the  examination  from  the  13th  to  the 
14th  of  September.  Was  he  to  bold  Waldron 
In  custody  indefinitely?  We  think  not  He 
dismissed  the  complaint,  and  discharged 
Waldron.  This  particular  proceeding  was 
then  at  an  end.  No  appeal  from  the  action 
of  the  Justice  cotdd  have  been  taken.  It  is 
troe  that  the  dismissal  of  the  complaint  and 
the  discharge  of  the  accused  were  not  a  bar 
to  any  further  prosecution  against  him  upon 
the  said  charge,  but  it  is  proved  that  there 
has  been  no  further  prosecution  therefor. 
In  Harper  t.  Harper,  40  W.  Va.  661,  89  S. 
S.  661  (Syl.,  points  1  and  2),  it  la  held: 
"Under  section  12,  c.  156.  Code  1889,  It  is  the 
doty  of  any  Justice  before  whom  any  person 
la  brought  for  an  offense,  if  demanded  by 
such  person,  as  soon  as  may  be  to  examine 
on  oath.  In  the  presence  of  the  accused,  the 
'Witnesses  for  as  well  as  those  against  him." 
"In  an  action  for  malicious  prosecution, 
tb^  discharge  by  a  Justice  of  the  plaintiff, 
wbo  has  been  arrested  and  brought  before 
blm  for  examination,  or  the  refusal  of  the 
grand  Jury  to  indict  him,  is  prima  facie  evi- 
dence of  a  want  of  probable  cause,  except 
in  a  case  where  it  shall  appear  that  such  dis- 
charge or  refusal  to  indict  was  after  the 
bearing  by  the  Justice  or  the  grand  Jury  of 
'the  witnesses  for  the  accused  as  well  as  for 
tbe  prosecution,  and  such  prima  facte  evl- 
dedbe  is  liable  to  be  rebutted  by  proof."  It 
seems  that  there  was  in  this  case  a  final  de- 
termination and  ending  of  the  said  crim- 
inal prosecution.  The  said  verdict  was  -war- 
ranted by  the  evidence.  There  is  no  error 
in  the  refusal  of  the  drcoit  court  to  set  aside 
tbe  said  verdict  and  grant  the  defendant  a 
new  trial  of  the  action. 

The  Judgment  !■  right;  and  must  b«  af- 
firmed. 


(9  W.  -Va.  382) 
BANK  OF  BRAMWBLIi  v.  WHITB  et  bL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

AprU  25.  1903.) 

DBCRES^BNTRT-AMBNDED   BILU 

1.  Tbe  Bank  of  Bramwell  brought  its  suit  In 
the  circuit  court  of  Mingo  county  for  the  ben- 
efit of  itself  and  all  other  lien  creditors  who 
would  come  In  and  contribute  to  the  expenses 
of  the  suit  against  W.,  principal  debtor,  and  T., 
his  surety,  for  the  purpose  of  subjecting  the 
surety's  real  estate  to  the  payment  of  the  liens 
thereon.  The  cause  was  referred  to  a  conimis- 
sloner  to  ascertain  and  report  the  real  estate 
of  said  T.  and  the  liens  thereon,  and  on  the 
filing  of  the  commissioner's  report,  on  motion 
of  tbe  plaintiff,  the  cause  was  remaaded  to 
rules,  with  leave  to  file  an  amended  bill  mak- 
ing new  parties,  to  sue  out  process,  etc  As 
amended  bill  was  filed,  but  it  does  not  appear 
from  the  record  that  it  was  matured.  The 
cause  was  brought  on  to  be  heard,  among  other 
things,  npon  the  demurrers  of  T.  and  W.  to  the 
original  and  amended  bills  of  plaintiff,  and  the 
defendants,  T.  and  W.,  suggested  the  absence 
of  the  amended  bill,  and  objected  to  a  hearing 
of  the  cause  until  the  same  was  restored;  the 
amended  bill  not  appearing  in  the  record.  Held 
error  to  enter  final  decree  at  that  time. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Mingo  County; 
a  S.  Doollttle,  Judge. 

Bill  by  the  Bank  of  Bramwell  against  H. 
8.  White  and  another.  Decree  for  plaintiff, 
and  defendants  appeal.    Reversed. 

Sbeppard  &  Ooodykoontz,  for  appeUanta^ 
Rncker  &  Anderson,  for  appellee. 

McWHORTER,  P.  The  Bank  of  Bram- 
well, suing  for  the  benefit  of  itself  and  such 
other  lien  creditors  as  would  come  in  and 
contribute  to  the  expenses  of  the  suit,  filed 
its  bill  in  the  circuit  court  of  Mingo  county, 
against  H.  S.  White  and  O.  W.  Taylor,  at 
the  June  rules,  1897,  alleging  that  it  had  re- 
covered Judgment  before  M.  A.  Hatfield,  a 
Justice,  against  tbe  defendant  H.  S.  White, 
for  $205.73,  with  Interest  from  April  13, 
1895;  that  on  the  15th  of  April,  1885,  an 
execution  issued  upon  said  Judgment,  direct- 
ed to  3.  B.  Steele,  a  constable  of  Mingo 
county;  that  on  the  29th  of  April  the  execu- 
tion was  returned  unsatisfied,  because  of  a 
stay  bond  filed  by  White,  under  the  statute, 
with  G.  W.  Taylor,  his  surety;  that  on  the 
31st  of  October  an  execution  was  Issued 
against  White  and  his  surety,  Taylor,  on  his 
stay  bond,  directed  to  said  Steele,  constable, 
which  execution  It  Is  alleged  was  returned 
January  25,  1896,  unsatlsfled;  and  that  on 
the  25th  of  March,  1886,  the  third  execution 
was  issued  on  said  Judgment  and  stay  bond, 
and  returned  to  the  Justice  with  the  indorse- 
ment thereon  by  the  constable,  "No  property 
found."   It  Is  further  alleged  that  still  another 

execution  was  Issued  on  the  day  of 

March,  1897,  on  said  stay  bond  and  Judg- 
ment, by  A.  M.  Toler,  Justice,  successor  to 
M.  8.  Hatfield,  directed  to  Elbert  Riley,  a 
constable,  and  by  him- returned  with  the  In- 
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dorsement  tbereon,"No  property  found,"  as 
It  wae  alleged  would  appear  from  a  duly' cer- 
tified copy  filed  with  the  bill,  marked  Exhibit 
4,  but  no  such  exhibit  appears  In  the  record; 
that  said  judgement  bad  never  been  itald; 
that  subsequent  to  the  rendering  of  said 
Judgment,  and  before  the  expiration  of  the 
stay  claimed  by  the  Justice,  defendant  White 
became  Insolvent,  and  his  property  and  ef- 
fects -were  placed  in  the  hands  of  a  receiver 
appointed  by  the  District  Court  of  the  United 
Stat^,  and  that  he  was  still  so  insolvent; 
that  the  said  stay  bond  under  the  statute 
had  the  effect  of  Judgment  as  to  said  Taylor, 
and  was  in  effect  a  confession  of  Judgment, 
and  was  a  lien  upon  Taylor's  real  estate, 
and  the  suit  was  for  the  purpose  of  enforc- 
ing the  lien  against  the  real  estate  of  Taylor, 
And  plaintiff  further  alleged  that  on  the  13th 
of  April,  1895,  I.  T.  Mann  also  recovered 
Judgment  before  the  same  Justice  against 
said  White,  and  said  Taylor  signed  a  stay 
bond  with  White  upon  said  Judgment,  and 
claiming  that  said  Mann  had  a  lien  or  liabil- 
ity upon  the  estate  of  said  Taylor,  whicb 
would  be  enforced  in  that  court,  and  that 
said  lien  had  never  been  iwld  by  White  or 
Taylor,  or  by  any  one  for  them,  and  mention- 
ed other  Judgments  against  the  same  parties. 
Several  of  the  exhibits,  like  Exhibit  4,  before 
referred  to,  purporting  to  be  filed  with  said 
bill,  do  not  appear  in  the  record,  and  that 
fact  Is  set  out  as  one  cause  of  demurrer  by 
the  defendants.  White  and  Taylor.  The 
court  sustained  the  demurrer  to  the  bill, 
and  gave  plaintiff  leave  to.  amend  at  the  bar, 
"which  was  accordingly  done,"  when  the 
said  defendants  again  demurred  to  the- bill 
as  amended,  but  the  demurrer  was  ovemiled. 
There  is  but  one  bill  filed  in  the  cause,  and 
It  does  not  appear  In  what  particulars  the 
bill  was  amended.  An  order  was  entered 
May  17,  1888,  showing  that  certain  new  par- 
ties were  necessary,  and  remanding  the  cause 
to  rules,  with  leave  to  plaintiff  to  amend  its 
bin,  making  necessary  parties,  to  sue  out  pro- 
cess, etc.  It  can  be  gathered  from  the  record 
that  an  amended  bill  was  filed,  but  It  does 
not  appear  to  be  in  the  record,  or  that  It  was 
ever  matured,  at  rules  or  otherwise.  On  the 
16tb  of  September,  1898,  defendant  Taylor 
filed  bis  answer,  to  which  there  was  general 
replication;  he  denied  the  material  allega- 
tions of  the  bni,  and  called  for  strict  proof  of 
the  allegations;  denied  that  the  so-called 
Judgment  claimed  by  plaintiff  against  the 
defendant  White  had  not  been  paid  off  by 
the  defendants  or  eith,a  of  them,  or  that  any- 
thing remained  due  thereon.  Respondent 
admitted  that  after  the  rendition  of  said  so- 
called  Judgment,  the  ralldity  of  which  be 
denied,  and  before  the  expiration  of  the  so- 
called  stay  bond  granted  by  Justice  Hatfield, 
tbe  defendant  White  became  insolvent,  and 
Ills  property  and  effects  were  placed  in  the 
bands  of  a  receiver  as  stated,  and  that  he 
was  BtUl  Insolvent,  but  denied  that  White's 


estate  would  not  be  sufficient  to  pay  tbe 
Judgments;  but  on  the  other  hand,  his  estate 
was  worth  more  than  $60,000,  a  large  portion 
of  which  consisted  of  real  estate  in  BiUngo 
and  Marshall  counties,  and  that  If  such  judg- 
ment lien  existed  tt  was  a  lien  upon  the  real  es- 
tate of  H.S.WUte,  and  it  was  the  duty  of 
plalntifl  to  enforce  the  same  against  tbe  real 
estate  of  White  before  proceeding  against 
tbe  real  estate  and  property  of  respondoit, 
and  denied  the  Judgment  and  stay  bond  of 
I.  T.  Blann,  and  avers  that,  on  the  31st  of 
October,  Mann  caused  to  be  issued  against  re- 
spondent and  White,  upon  the  said  so-called 
Judgment  and  so-called  stay  bond,  the  va- 
lidity or  existence  of  which  respondent  denied. 
In  his  favor,  an  execution,  which  was  placed 
in  tbe  hands  of  J.  E.  Steele,  a  constable,  up- 
on wblcb  the  following  indorsements  were 
made  by  said  Steele,  constable: 

"Executed  November  the  22d,  1895,  by 
levying  the  said  execution  on  15,000  feet  of 
poplar  lumber,  the  property  of  H.  S.  White, 
in  Mingo  County,  West  Virginia;  adyertised 
for  December  the  4tta,  1885.  3.  E.  Steele,  C. 
M.  0. 

"December  the  4th,  1895.  No  bidders;  sale 
postponed  until  December  the  20,  1885. 

"December  tbe  7th,  1895.  Sale  of  tbe 
above  property  is  enjoined.  J.  B.  Steele,  C. 
M.  0." 

That  on  the  said  Slst  day  of  October,  1895, 
plaintiff  caused  to  be  awarded  upon  his  pre- 
tended Judgment  and  stay  bond  In  Its  favor 
an  execution,  which  was  likewise  placed  In 
the  hands  of  said  Steele,  constable,  by  vlrtne 
of  which  execution  said  constable  levied  on 
and  took  into  bis  possession  a  large  quantity 
of  lumber  on  Beech  Creek,  located  on  tbe 
land  of  Elbert  Kennada,  and  the  said  lumber 
so  levied  upon  was  worth  at  a  fair  cash  value 
more  than  $10,000,  and  which  was  tbe  prop- 
erty of  H.  S.  White,  to  which  be  bad  a  valid 
and  substantial  title;  that  long  after  said 
executions  went  into  tbe  hands  of  said  con- 
stable, to  wit.  In  the  month  of  Decembo:, 
1895,  White's  property  was  placed  in  the 
hands  of  B.  F.  Melghen,  receiver  for  said 
White,  appointed  by  the  United  States  CiP- 
cult  Court  for  the  District  of  West  Virginia, 
in  tbe  equity  cause  of  A.  J.  Sturgiss  against 
H.  S.  White  et  al.;  that  said  executions,  by 
virtue  of  the  levy  aforesaid,  became  valid, 
existing,  abiding,  and  continuing  liens  upon 
the  said  property  levied  upon,  and  were  In 
full  satisfaction  and  payment  of  said  execu- 
tions; and  denied  the  charge  of  plaintiff's 
amended  bill,  to  the  effect  that  plalnfMTs 
claim  and  the  claim  of  Mann  had  been  pre- 
sented in  said  cause,  and  expressly  denied 
that  the  plaintiff  and  said  Mann  had  followed 
the  said  property  and  assets  so  levied  upon 
into  tbe  federal  court,  and  there  asserted 
their  Hen  thereon;  upon  the  other  hand,  be 
charged  that  by  the  gross  and  wanton  neg- 
lect and  delay  of  said  plaintiff  and  Mann  In 
falling  to  assert  Jthelr  execution  liens  from 
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the  time  of  tbe  levy  thereof,  to  wit,  In  the 
month  of  April,  1895,  uatll  the  pionth  of  De- 
cember, 189S,  and  afterwards  Into  the  federal 
court,  waa  the  sole  cause  of  their  falling  to 
collect  the  amoonts  of  tbe  Judgments  men- 
tioned, and  that,  If  they  had  so  failed  to 
collect  tbelr  debts,  It  was  no  fault  of  respond- 
ent; that  the  sales  of  said  property  under 
said  executions  in  favor  of  said  plaintiff  and 
said  Mann  were  postponed  from  time  to  time 
by  the  constable  In  whose  hands  said  execu- 
tions were  placed,  by  the  consent  and  direc- 
tion of  plaintiff  and  said  Mann,  all  of  which 
was  without  the  consent  or  direction  of  de- 
fendant, whereby  be  was  released  and  re- 
lieved of  all  liabilities  by  Tlrtue'  of  either  of 
tbe  stay  bonds  signed  by  him  In  favor  of 
plaintiff  and  said  Mann;  and  denied  that  It 
was  true,  as  alleged  in  tbe  bill,  that  the  es- 
tate of  White  was  wasted  and  misappropri- 
ated by  the  management  of  said  White  and 
agent  for  said  receiver,  or  that  the  proceeds 
arising  from  tbe  sale  of  estate  would  not  be 
sufficient  to  pay  the  expenses  of  said  receiver- 
ship and  cost  of  suit;  that  If  said  property 
bad  been  wasted  and  misappropriated  It  was 
no  fault  of  the  respondent,  and  he  should  not 
be  chargeable  therewith,  as  tbe  plaintiff  and 
Mann  took  no  steps  whatever  to  protect  their 
rights  In  the  premises  against  the  said  White, 
knowing  that  If  respondent  was  liable  at  all 
for  the  payment  of  their  judgments  he  was 
only  bound  as  surety  therefor,  and  that  It 
wa&  not  true,  as  alleged  In  the  bill,  that  the 
plaintiff  had  no  means  of  making  Its  debts  hi 
any  way,  except  out  of  the  property  of  re- 
spondent; and  denied  that  White  waa  per- 
fectly Insolvent  or  unreliable,  and  that  the 
property  delivered  by  blm  to.  his  receiver 
would  not  be  sufficient  to  pay  the  plaintiff 
any  part  of  Its  debt;  and  denied  that  said  I. 
T.  Mann  was  the- absolute  bona  fide  owner  of 
the  Judgment  In  the  bill  mentioned;  and 
named  a  list  of  12  Judgments,  reported  by 
GommlSBioner  Hatfield  in  the  cause  as  liens 
against  respondent,  which  had  been  fully 
paid  off  and  satisfied,  amounting  In  the  ag- 
gregate to  $986.34;  and  denied  tbe  existence 
of  any  Judgment  against  him  in  favor  of 
Baldridge-Hogan  Saw  Ck>mpany,  Sandford 
Dempsey's  heirs,  and  Francis  Biddler  &  Co.; 
and  claims  to  have  paid  $75  on  the  lien  re- 
ported In  favor  of  the  defendant  H.  S.  Wald- 
ron. 

The  defendant  H.  S.  White  filed  bis  answer 
by  leave  of  the  court,  and  to  which  the  plain- 
tiff replied  generally,  which  answer  simply 
adopts  each  and  every  part  of  the  answer  of 
Taylor  as  his  answer.  The  cause  was  re- 
ferred to  Commissioner  J.  M.  Hatfield  to  as- 
certain and  report  the  amount  of  real  estate 
owned  by  defendant  Taylor,  Its  location, 
value,  and  bis  title  thereto,  and  his  Interest 
therein,  the  liens  thereon,  and  whether  tbe 
rents  and  profits  would  pay  off  the  Hens 
within  a  period  of  five  years  or  less.  The 
commissioner  made  his  report,  to  which  tbe 
44S.B.-19 


defendants,  White  and  Taylor,  filed  excep- 
tions. In  view  of  the  fact  that  the  record 
clearly  shows  that  the  cause  was  premature- 
ly heard  and  final  decree  rendered  before  tbe 
cause  was  matured.  It  Is  not  deemed  neces- 
sary or  proper  to  make  further  statement  of 
the  proceedings  in  the  cause,  except  as  to 
such  final  decree.  On  the  19th  day  of  Jan- 
uary, 1899,  a  final  decree  was  entered.  In  part 
as  follows:  "This  day  this  cause  came  ou 
again  to  be  heard  upon  the  plaintiff's  original 
bUl  and  exhibits  therewith  filed,  upon  the 
proceedings  at  rules,  and  upon  all  the  former 
orders  and  decrees  heretofore  entered  herein, 
upon  the  demurrers  of  G.  W.  Taylor  and  H. 
S.  White  to  the  original  and  amended  bills 
of  tbe  plaintiff,  and  the  defendants,  White 
and  Taylor,  suggested  the  absence  of  the 
amended  bill,  and  objected  to  a  hearing  of 
this  matter  until  tbe  bill  Is  restored,  the  an- 
swers of  G.  W.  Taylor  and  H.  S.  White  to 
the  bill  of  plaintiff,  with  general  replication 
thereto,  and  upon  the  report  of  account  made 
by  Commissioner  J.  M.  Hatfield  filed  in  open 
court  on  the  18th  day  of  May,  1898,  and  upon 
the  depositions  returned  with  said  report, 
and  upon  tbe  exceptions  to  said  report  filed 
by  G.  W.  Taylor  and  H.  S.  White;  and,  the 
same  being  argued  by  counsel  and  the  re- 
port having  been  seen  and  inspected  by  court, 
said  exceptions  are  overruled,  and  said  re- 
port is  hereby  in  all  things  approved  and  con- 
firmed; and  thereupon  the  death  of  tbe  de- 
fendant J.  A.  Nighbert  was  suggested  and 
admitted,  but  the  plaintiff  declines  to  revive 
his  bill  so  far  as  the  suggestion  Is  concern- 
ed; and  It  appearing  from  said  report  that 
the  defendant  G.  W.  Taylor  Is  indebted  to 
the  following  named  persons  in  the  amount 
set  opposite  their  respective  names"— and 
proceeded  to  make  a  list  of  claims,  amount- 
ing In  the  aggregate  to  nearly  $3,000,  which 
are  decreed  to  be  Hens  upon  the  several 
tracts  of  real  estate  belonging  to  said  Taylor, 
which  real  estate  is  decreed  to  be  sold  to  pay 
off  said  liens.  From  this  decree  the  defend- 
ant 6.  W.  Taylor  appealed,  assigning  numer- 
ous errors;  but  It  Is  unnecessary  to  notice 
more  than  one.  It  will  be  seen  that  tbe  de- 
fendant Taylor  denied  In  his  answer  allega- 
tions alleged  In  the  answer  to  be  contained 
In  the  amended  bill,  and  which  are  not  In  the 
bill  which  is  set  out  in  the  record,  which  al- 
leg.itions  are  important  In  arriving  at  proper 
conclusions  on  tbe  Issues  involved  In  the 
cause,  which  emphasizes  the  necessity  of  the 
presence  of  the  amended  bill,  that  a  full,  fair, 
and  Just  hearing  may  be  bad  of  the  cause. 
The  defendants,  Taylor  and  White,  having 
suggested  the  absence  of  the  amended  bill 
and  objected  to  a  hearing  until  it  was  re- 
stored, it  was  error  In  the  court  to  hear  the 
cause  at  that  time. 

Therefore  the  decree  is  reversed,  and  the 
cause  remanded  to  be  fully  matured  and  pro- 
ceeded in  according  to  the  rules  governing 
courts  of  equity. 
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NICHOIi  V.  HUNTINGTON  WATER  CO. 

(Supreme  Court  of  Appeals  of  West  Vir^nla. 
April  25,  1903.) 

WATER  COMPANIES— LIABILITIES— LOSS  BT 
FIRE. 

1.  A  water  supply  companr  occupying  the 
streets  of  a  city  under  an  ordinance  requiring 
it  to  maintain  a  certain  number  of  fire  hy- 
drants, and  proyiding  for  payment  of  an  an- 
nual rental  therefor  by  the  city  out  of  its  rev- 
enues derived  from  taxation,  is  not  liable  In  an 
action,  either  ex  contractu  or  ex  delicto,  for 
the  loss  of  a  building  by  fire,  which  could  have 
been  saved  but  for  Its  failure  to  have  the 
mains  and  hydrants  supplied  with  sufficient 
water  for  fire  protection  at  the  time  of  the  fire. 

2,  Recovery  for  such  loss  cannot  be  had  by 
the  owner  of  the  property  upon  a  contract  be- 
tween his  tenant  and  the  water  company  to 
Iceep  the  building  supplied  with  water  for  "do- 
mestic, sanitary,  and  fire  purposes." 

(Syllabus  by  the  Court.) 

Error  to  Qrcnlt  Court,  Cabell  County;  Els. 
Doollttle,  Judge. 

Action  by  Frances  L.  Nicbol  against  the 
Huntington  Water  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Williams,  Scott  ft  Lovett,  for  plaintiff  In 
error.  Slmms  &  Enslow,  for  defendant  In 
error. 


POFFENBARGER,  J.  Prances  L.  Nlchol 
complains  of  a  Judgment  of  the  circuit  court 
of  Cabell  County  sustaining  a  demurrer  to 
her  declaration  against  the  Huntlng^ton  Wa- 
ter Company,  a  private  corporation,  and  dis- 
missing ber  action  upon  her  declination  to 
amend.  She  was  the  owner  of  a  bulldlnj;, 
called  the  "Hotel  Adelphi,"  which  was  to- 
tally consumed  by  fire  July  2,  1901,  which, 
when  first  discovered,  was  confined  to  the 
top  of  the  building,  and  did  not  burst  through 
the  roof  Into  a  blaze  until  some  time  after 
the  arrival  of  the  dty  firemen,  with  hose 
and  appliances  suitable  and  sufficient  to 
have  extinguished  the  fire  and  saved  the 
building  had  there  been  water  In  the  pipes 
and  hydrants  of  the  defendant  company. 

Said  declaration  further  avers  the  author- 
ity of  the  city  of  Huntington  under  Its  char- 
ter to  make  regulations  guarding  against  dan- 
ger or  damages  by  fire  to  itself  and  own- 
ers of  property  within  Its  limits,  by  erect- 
ing, authorizing,  or  prohibiting  the  erection 
of  waterworks  in  or  near  the  city;  that  It 
had  passed  an  ordinance  authorizing  certain 
Individuals  to  construct,  maintain,  and  op- 
erate waterworks  to  supply  the  city  and  Its 
inhabitants  with  water  for  fire  and  domes- 
tic purposes;  that  said  franchise  or  contract 
had  been  assigned,  by  the  individuals  to 
whom  it  was  granted,  to  the  defendant  com- 
pany; that,  in  pursuance  of  the  authority 
given  by  said  ordinance,  said  company  con- 
structed said  waterworks,  and  was  operating 
the  same  at  the  time  of  said  fire;  that,  by 
contract  contained  In  the  said  ordinance  as 


accepted,  81  hydrants  were  located  and  con- 
structed by  the  company  for  fire  protection, 
in  consideration  of  an  annual  rental  of  $3,000 
to  be  paid  by  the  city;  that  a  number  of 
these  hydrants  were  located  near  enough  to 
said  hotel  to  tiave  been  available  for  its 
protection  Iiad  they  been  supplied  with  wa- 
ter; tliat  all  taxable  property  in  said  city, 
including  the  said  hotel  property,  bad  been 
assessed  with  taxes  for  the  payment  of  said 
rental,  which  taxes  assessed  upon  said  prop- 
erty of  the  plaintiff  bad  been  paid;  that  by 
its  acceptance  of  said  franchise  it  became 
and  was  the  duty  of  the  defendant  company 
to  keep  all  of  said  hydrants  in  good  order, 
and  constantly  supplied  with  sufficient  wa- 
ter for  fire  service;  that  plaintiff's  tenants 
then  in  possession  of  said  hotel,  by  payment 

of  the  sum  of dollars,  ha^  acquired  the 

right  to  use,  and  the  defendant  company  un- 
dertook and  promised  to  supply,  water  at 
said  hotel,  for  the  then  current  quarter,  for 
domestic,  sanitary,  and  fire  purposes,  In  con- 
sideration of  the  payment  of  said  sum;  that 
the  contract  so  made  between  the  said  city 
and  W.  S.  Kuhn,  and  assigned  to  the  defend- 
ant company,  was  made  for  the  use  and  ben- 
efit of  all  the  property  owners  and  inhabit- 
ants of  said  city,  including  the  plaintiff,  who 
then  owned  said  hotel;  that  by  virtue  of  the 
premises  it  was  the  duty  of  the  defendant 
to  keep  a  constant  and  sufficient  supply  of 
water  in  its  pipes  and  hydrants,  to  afford,  at 
all  times,  the  greatest  possible  protection  to  all 
property  within  the  dty;  and  that,  at  the  time 
of  said  fire,  the  defendant  had  persistently, 
carelessly,  and  negligently,  and  not  because 
of  unavoidable  accident,  refused  and  failed 
to  furnish  its  mains  and  hydrants  with  any 
water  with  which  to  extinguish  the  fire,  and 
so  refused,  neglected,  and  failed  to  furnish 
any  water  to  the  said  hotel,  by  reason  of 
which  tortious  and  negligent  conduct  ber 
said  building  was  wholly  destroyed  by  said 
fire,  whereby  she  suffered  damages  amount- 
ing to  $30,000. 

The  writ  commands  the  defendant  to  be 
summoned  to  answer  the  plaintiff  "of  a 
plea  of  trespass  on  the  case."  The  declara- 
tion recites  that  it  has  been  summoned  to 
answer  in  the  same  way. 

Tlie  allegations  of  the  declaration  strongly 
import  a  purpose  to  state  a  cause  of  action 
founded  upon  contract,  and,  for  the  plaintiff 
in  error,  the  declaration  is  so  treated  in  the 
brief.  For  the  defendant  in  error.  It  is  in- 
sisted that  the  declaration  is  for  a  tort,  based 
upon  a  breach  of  duty  arising  from  the  two 
alleged  contracts,  one  between  the  city  and 
the  defendant,  and  the  other  between  the 
plaintiff  and  the  defendant  As  the  all-im- 
portant question  Is  whether  a  cause  of  action. 
either  ex  contractu  or  ex  delicto.  Is  or  can 
be  stated  upon  the  facts  disclosed  by  the 
declaration,  it  is  unnecessary  to  give  time 
and  labor  to  an  attempt  to  settle  the  con- 
troversy concerning  the  character  of  the  deo 
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laration.  If  It  Rball  be  found  that  a  good 
cause  of  acttou  cannot  be  predicated  upon 
the  facts,  such  an  attempt  would  not  only  be 
^upererogant,  but  might  result  In  an  errone- 
ous determination  of  a  doubtful  question  and 
the  making  of  a  bad  precedent 

The  case  of  Mendel  v.  Wheeling,  28  W. 
Va.  233,  57  Am.  Rep.  665,  establishes  the 
doctrine  that  a  city  owning  Its  own  water- 
works under  a  charter  not  compelling,  but 
permitting,  It  to  own  and  operate  such  works, 
is  not  liable  for  loss  of  property  by  Are  caus- 
ed by  the  negligence  of  the  agents  and  serv- 
ants of  the  dty  in  suffering  the  water  pipes 
to  become  useless,  so  that  they  will  not  sup- 
ply water  for  the  extinguishment  of  Are.  It 
Is  further  held  in  that  case  that  It  is  wholly 
Immaterial,  on  the  question  of  such  liability, 
whether  the  city  charges  those  who  are  sup- 
plied with  water  a  certain  annual  water  rent 
therefor,  'by  way  of  raising  the  means  to 
defray  the  expenses  of  the  maintenance  and 
operations  of  such  works,  or  whether  such 
expense  Is  defrayed  by  funds  provided  by 
direct  taxation.  In  that  case,  the  opinion  de- 
livered by  Judge  Johnson  reviews  practically 
all  the  cases  which  rest  9  distinction  upon 
the  ground  that  the  city  charges  Individuals 
for  services  rendered  them,  such  as  furnish- 
ing water  or  gas,  and  repudiates  that  distinc- 
tion In  the  following  language:  "The  Idea 
seems  to  have  been  in  the  minds  of  these 
courts  that,  unless  the  cities  were  to  receive 
a  profit  for  the  use  of  their  waterworks,  they 
would  not  be  liable  for  the  Improper  con- 
struction or  Improper  use  of  the  works. 
They  seemed  to  so  hold  in  view  of  the  fact 
that  It  had  often  been  decided  that  a  mu- 
nicipal corporation  was  not  liable  for  injuries 
resulting  from  the  negligence  of  its  agents 
while  discharging  a  purely  governmental 
duty.  It  seems  to  me  that,  as  applied  to  a 
mtmidpal  corporation,  the  idea  of  proflt  to  be 
received  by  the  corporation  has  nothing  to  do 
with  Its  liability.  It  receives  no  profits.  In 
the  sense  that  a  private  corporation  does, 
from  Its  operations.  In  the  case  of  a  pri- 
vate corporation  the  profits  received  are  divid- 
ed among  its  stockholders.  After  the  pay- 
ment of  the  debts  of  a  private  corporation, 
every  dollar  of  its  earnings  is  at  the  disposal 
of  the  corporation,  to  be  distributed  In  divi- 
dends to  its  stockholders  or  reinvested  for 
their  Individual  benefit.  Not  so  with  a  mu- 
nicipal corporation;  not  one  dollar  of  its 
earnings,  after  Its  expenses  and  other  debts 
are  paid,  can  by  any  possibility  accrue  to  the 
benefit  of  any  private  individual.  There  Is 
no  stock,  and  can  therefore  be  no  stockhold- 
ers. In  a  municipal  corporation.  If  any  prof- 
its accrue  to  It,  they  at  once  ^o  to  the  benefit 
of  the  public.  •  •  •  If  a  city  owns  Its 
waterworks.  It  may  pay  Its  running  expenses 
and  repairs  by  taxation.  It  It  pleases,  and  fur- 
nish water  free  to  all  who  will  comply  with 
its  regulations;  or,  as  Is  generally  the  case, 
and  is  more  Just  and  equitable.  It  may  keep 
up  Its  works  and  repairs  by  charging  each 


Individual  at  a  fixed  rate  for  the  water  he 
uses,  and,  if  there  Is  any  surplus.  It  is  used 
in  some  other  way  for  the  benefit  of  the  cor- 
poration to  lessen  the  burdens  of  Its  citizens. 
Whatever  profit,  if  It  may  be  so  called,  It 
receives,  the  officers  of  the  city  charged  with 
municipal  duties,  among  which  are  the  man- 
agement of  its  waterworks,  do  not  receive  it, 
or  any  part  thereof,  but  it  goes  to  the  benefit 
of  the  public.  It  is  not,  properly  speaking,  a 
proflt,  but  it  is  a  mode  of  taxation  to  meet 
the  burdens  of  the  municipal  government. 
No  case  has  been  dted  which  shows  that  the 
plaintiffs  action  here  can  be  maintained. 
On  the  contrary,  many  cases  have  been  cited 
which  in  principle  decide  that  a  municipal 
corporation  is  not  responsible  for  damages 
for  loss  by  fire  which  was  caused  by  the  neg- 
ligence of  the  servants  or  agents  of  the  city 
in  charge  of  the  waterworks  and  pipes  under 
the  city's  controL" 

This  effectually  disposes  of  a  large  number 
of  authorities  cited  in  the  brief  for  the  plain- 
tiff in  error  as  sustaining  the  contention  that 
there  is  nothing  in  the  nature  of  the  contract 
that  would  relieve  the  water  company  from 
liability;  it  being  contended  that  as,  under 
these  authorities,  the  city  would  be  liable  up- 
on such  a  contract  as  was  made  with  the  wa- 
ter company,  and  to  the  extent  of  the  dam- 
age set  up  against  the  defendant,  said  de- 
fendant would  be  clearly  liable,  it  being  only 
a  private  corporation.  These  authorities  are, 
Tied.  Mun.  Corp.  644,  {  327,  also  pp.  644- 
688,  a  327,  336;  Bher.  &  Redf.  Neg.  {  286; 
Tlndley  v.  Salem,  137  Mass.'  171,  60  Am. 
Rep.  289;  Bailey  v.  Mayor,  etc.,  3  Hill,  531, 
88  Am.  Dec.  669;  Savings  Fund  Soc.  v.  Phil- 
adelphia, 31  Pa.  175,  72  Am.  Dec.  730;  Oli- 
ver V.  Worcester,  102  Mass.  600,  3  Am.  Rep. 
485.  Most  of  these  authorities  are  wholly 
Inapplicable  to  the  case  presented  here,  for 
they  relate  to  actions  for  Injuries  Inflicted 
upon  persons  or  property  In  the  exercise  of 
the  powers  conferred— affirmative  acts  In- 
flicting injury— and  not  to  cases  of  failures 
to  exercise  the  powers  at  all,  in  consequence 
of  which  Individuals  have  suffered  losses. 
Many  of  the  authorities  say  that,  for  inju- 
ries resulting  from  the  negligent  exercise  of 
the  power,  municipal  corporations  are  lia- 
ble, upon  the  theory  that,  in  undertaking  to 
furnish  water  or  gas  or  other  commodities  to 
iudividuals,  and  charging  therefor,  they  de- 
part from  the  purpose  for  which  such  corpo- 
rations are  created,  and  engage  in  business 
enterprises,  and  become  assimilated  to  pri- 
vate corporations.  That  is  stated  merely  as 
a  reason  for  holding  them  liable  for  injurious 
acts  done  in  the  exercise  of  such  power. 
These  courts  do  not  go  so  far  as  to  say  that 
there  is  a  binding  contract  between  the  mu- 
nicipal corporation  and  the  individual  for 
the  nonperformance  qt  which,  on  the  part 
of  the  corporation,  the  individual  has  a  right 
of  action  for  damages.  As  has  been  seen, 
this  court  puts  the  ground  of  recovery  of  dam- 
I  ages  for  injuries  resulting  from  the  negligent 
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exercise  of  the  power  npon  an  entirely  dif- 
ferent ground.  In  Saving  Funds  Soc.  ▼. 
Philadelphia,  the  question  was  not  UablUtr 
for  damages,  either  for  the  nonexerclse  of 
the  power  or  the  negligent  exercise  thereof, 
and  the  court  adopted  the  same  line  of  rea- 
soning In  reaching  the  conclusion  that  an  In- 
junction be  awarded  against  the  city  re- 
straining it  from  taking  possession  of  gas- 
works to  the  injury  of  persons  holding  loan 
certificates,  called  "City  Gas  Loans."  So  that 
case  has  really  no  application  here. 

In  the  opinion  In  Mendel  t.  Wheeling,  the 
following  Is  quoted  from  the  opinion  In  Brlnk- 
meyer  t.  Evansvllle,  29  Ind.  187,  delivered 
by  Elliott,  J.:  "A  municipal  corporation  la 
for  the  purposes  of  Its  creation  a  government 
possessing,  to  a  limi^ted  extent,  sovereign  pow- 
ers, wlilch  in  their  nature  are  either  legis- 
lative or  Judicial,  and  may  be  denominated 
'governmental'  or  'public'  The  extent  to 
which  It  may  b«  proper  to  exercise  such  pow- 
ers, as  well  as  the  mode  of  that  exercise 
by  the  corporation  within  the  limits  pre- 
scribed by  the  law  creating  them,  is  of 
necessity  Intrusted  to  the  Judgment,  discre- 
tion, and  will  of  the  properly  constituted 
authorities  to  whom  they  are  delegated.  And, 
being  public  and  sovereign  in  their  nature, 
the  corporation  is  not  liable  to  be  sued  either 
for  a  failure  to  exercise  them,  or  for  error 
committed  in  their  exercise."  As  much  of 
the  substance  of  this  quotation  Is  Incorpo- 
rated in  the  syllabus  of  Mendel  v.  Wheeling, 
It  is  but  fair  to  say  that  this  court  has  ap- 
proved it  as  sound  law.  It  lies  at  the  basis 
of  the  decision  of  that  case.  It  holds  that 
a  municipal  corporation  is  not  bound  to  fur- 
nish protection  from  fire,  and  that,  when 
authorized  so  to  do  by  legislative  act,  It  has 
discretion  to  omit  the  exercise  of  that  power, 
and  there  is  no  duty  resting  upon  It  which 
may  form  the  basis  of  a  contract  between 
the  corporation  and  the  citizen  who  owns 
property.  This  is  the  position  taken  by  the 
great  majority  of  the  courts  which  have  pass- 
ed upon  the  question.  Wheeler  v.  City  of 
Cincinnati,  19  Ohio  St.  19,  2  Am.  Rep.  368; 
Grant  v.  City  of  Erie,  69  Pa.  420,  8  Am. 
Rep.  272;  Talnter  v.  City  of  Worcester,  123 
Mass.  311,  25  Am.  Bep.  90;  Foster  v.  Water 
Co.,  3  Lea  (Tenn.)  42;  Vanhorn  v.  City  of 
Des  Moines,  63  Iowa,  447,  19  N.  W.  293,  50 
Am.  Rep.  750;  Wright  v.  Augusta,  78  Ga. 
241,  6  Am.  St.  Rep.  256. 

This  principle  governs  also  the  relation  of 
a  private  or  quasi  pulJlic  corporation  toward 
the  citizens  and  property  owners  of  the  city 
in  which,  tmder  a  contract  with  the  city,  it 
undertakes  to  furnish  water  for  protection 
against  fire.  In  consideration  of  the  payment 
by  the  dty  of  an  annual  rental  Davis  ▼. 
Water  Works  Co.,  54  Iowa,  69,  6  N.  W.  126. 
37  Am,  Rep.  185;  Becker  v.  Water  Works 
Co.,  79  Iowa,  419,  44  N.  W.  894,  IS  Am.  St. 
Rep.  377;  Britton  v.  Water  Works  Co.,  81 
Wis.  48.  61  N.  W.  84,  29  Am.  St  Bep.  856; 


Howsmon  r.  Water  Co.,  119.  Mo.  304,  24 
S.  W.  784,  23  L.  R.  A.  146,  41  Am.  St  Bep. 
654;  Fitch  v.  Water  Co.,  139  Ind.  214,  87 
N.  E.  982,  47  Am.  St  Rep.  258;  Ferris  v. 
Water  Co.,  16  Nev.  44,  40  Am.  Rep.  485; 
Fowler  v.  Water  Works  Co.,  83  Ga.  219,  9 
S.  E.  673,  20  Am.  St  Bep.  313;  Mott  v. 
Water  &  Mfg.  Co.,  48  Ean.  12,  28  Pac.  989, 
15  L.  B.  A.  375,  30  Am.  St  Rep.  267;  Safety 
Deposit  and  Trust  Co.  v.  Water  Co.  (C.  C.) 
94  Fed.  238. 

Thus,  in  Becker  v.  Water  Works  Co.,  79 
Iowa,  419,  44  N.  W.  694,  18  Am.  St  Rep. 
377,  it  is  held  that  "the  law  which  authorizes 
cities  to  contract  for  the  building  and  opera- 
tion of  waterworks  by  individuals  or  com- 
panies confers  no  power  to  contract  with 
such  Individual  or  company  to  Indemnify  a 
citizen  and  taxpayer  for  damages  which  he 
may  sustain  by  reason  of  a  failure  to  furnish 
water  as  provided  in  the  contract  so  as  to 
enable  the  citizen  to  maintain  an  action 
therefor  In  his  own  name."  In  the  Hows- 
mon v.  Water  Co.  Case,  the  ordinance  pro- 
vided that,  "should  said  water  company,  from 
lack  of  supplies,  or  any  other  cause,  except 
providential,  or  unavoidable  accident,  fall  to 
furnish  a  reasonable  or  adequate  supply  of 
water  to  extinguish  any  fire,  then  it  shall  be 
liable  for  all  damages  occasioned  by  such 
fire  or  neglect."  But  the  court  held  that 
"a  water  company  which  agrees  with  a  town 
to  be  liable  for  damages  caused  by  its  failure 
to  supply  water  sufiicient  to  extinguish  all 
fires  cannot  be  sued  on  such  agreement  by  a 
citizen,  though  he  and  others  pay  a  special 
tax  to  the  company  under  the  contract"  In 
Davis  V.  Water  Worlw  Co.,  54  Iowa,  59,  6 
N.  W.  126,  37  Am.  Bep.  185,  the  court  treat- 
ed the  water  works  company  as  an  agency 
or  Instrumentality  in  the  hands, of  the  dty, 
in  the  exercise  of  its  police  powers,  and  gave 
it  the  same  Immunity  from  action  by  citizens 
as  is  given  to  the  officers  of  a  city,  using 
the  following  language:  "The  plaintiff  re- 
ceived benefits  from  the  water  thus  sup- 
plied. In  common  with  all  the  people  of  the 
city.  These  benefits  she  receives.  Just  as  she 
does  other  benefits  from  the  municipal  gov- 
ernment as  the  benefits  enjoyed  on  account 
of  Improved  streets,  peace  and  order  en- 
forced by  police  reg;ulation,  and  the  like.  It 
cannot  be  claimed  that  the  agents  or  oCBcers 
of  the  city  employed  by  the  municipal  gov- 
ernment to  supply  water,  improve  the  streets, 
or  maintain  good  order,  are  liable  to  a  citizen 
for  loss  or  damage  sustained  by  reason  of 
the  failure  to  perform  their  duties  and  ob- 
ligations In  this  respect  They  are  employed 
by  the  city,  and  responsible  alone  to  the  city. 
The  people  must  trust  to  the  municipal  gov- 
ernment to  enforce  the  discharge  of  duties 
and  obligations  by  the  oflScers  and  agents  of 
that  government  They  cannot  hold  such 
officers  and  agents  liable  upon  the  contracts 
between  them  and  the  city."  This  Is  quoted 
with  approval  in  Fitch  T.  Water  COn  139 
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Ind.  214,  219.  37  N.  B.  982,  984,  47  Am.  St 
Bep.  258. 

An  Affort  has  been  made  here,  as  in  many 
otber  cases,  to  maintain  this  salt  on  the 
ground  that  the  contract  made  between  the 
city  and  the  waterworlis  company  contains  a 
promise,  or  a  contract,  made  for  the  benefit 
of  the  plaintiff.  Practically  all  the  courts 
hold  the  contrary  of  this  proposition.  In 
Ferris  v.  Water  C!o.  the  court  say:  "Th^ 
plaintiff,  in  common  with  the  other  residents 
of  the  town,  enjoyed  the  advantages  of  this 
contract  He  had  an  Indirect  Interest  in  the 
performance  of  the  contract  by  the  water 
company,  as  had  all  the  property  holders  of 
the  town,  but  such  an  Interest  is  not  suffi- 
cient to  constitute  the  privity,  either  directly 
or  by  substitution,  which  must  exist  in  order 
to  give  blm  a  right  of  action  upon  a  con- 
tract" The  following  cases  also  bold  that  a 
citizen  whose  property  has  been  destroyed 
by  Are,  In  a  city  where  water  is  furnished  by 
a  private  corporation  under  contract  with  the 
city,  cannot  sue  on.  that  contract,  under  the 
exception  which  allows  a  stranger  to  a  con- 
tract to  sue  on  it  when  It  contains  a  promise 
for  bis  benefit:  Howsmou  v.  Water  Co.,  119 
Mo.  3(K,  24  8.  W.  784,  23  L.  R.  A.  146,  41  Am. 
St  Rep.  654;  Davis  v.  Water  Co.,  54  lo^a, 
59,  6  K.  W.  126,  37  Am.  Rep.  185;  Fowler 
V.  Water  Co.,  83  Ga.  219,  9  S.  E.  673,  20  Am. 
St.  Rep.  313,  Nickerson  v.  Water  Co.,  46 
Conn.  24,  33  Am.  Bep.  1;  Safety  Deposit  Ca 
V.  Water  Cc.  (C.  C.)  94  Fed.  238;  Mott  v. 
Water  Co.,  48  Kan.  12,  28  Pac.  989,  15  L.  R. 
A.  375,  80  Am.  St  Rep.  267;  Walnwright  v. 
Water  Co.,  78  Hun,  146,  28  N.  Y.  Supp.  987. 

Two  cases  referred  to  in  the  brief  for 
defendant  in  error  assert  a  doctrine  contrary 
to  that  enunciated  in  the  cases  hereinbefore 
referred  to.  They  are  Paducah  Lumber  Co. 
V.  Paducah  Water  Supply  Co.,  89  Ky.  340, 
12  S.  W.  554,  13  S.  W.  249,  7  L.  R.  A.  77,  25 
Am.  St  Bep.  536,  and  Gorrell  v.  Greensboro 
Water  Supply  Co.  (N.  C.)  32  S.  B.  720,  46 
L.  R.  A.  513,  70  Am.  St  Rep.  69&  The  Ken- 
tucky case  has  been  disapproved  In  Mott  ▼. 
Water  Co.,  48  Kan.  12,  28  Pac.  989,  15  L.  R. 
A.  876,  30  Am.  St  Rep.  267;  Fitch  v.  Water 
Co.,  139  Ind.  214,  37  N.  E.  982,  47  Am.  St 
Rep.  258;  Howsmon  v.  Water  Co.,  119  Mo. 
304,  24  S.  W.  781,  23  L.  R.  A.  146,  41  Am.  St. 
Rep.  654;  Britton  v.  Water  Co.,  81  Wis.  48, 
51  N.  W.  81,  29  Am.  St  Rep.  856;  Safety 
Deposit  Co,  V.  Water  Co.  (C.  C.)  94  Fed. 
238.  The  North  Carolina  case,  Gorrell  v. 
Water  Supply  Company,  admits  that  the 
Kentucky  case  Is  against  the  weight  of  au- 
thority, but  approves  and  follows  It  on  the 
ground  that  "if,  then,  neither  the  taxpayer 
himself  nor  the  city  on  his  behalf  can  sue 
the  company,  the  conclusion  seems  to  be 
that  the  loss  by  fire  in  these  cases  Is  regard- 
ed by  the  law  as  damage  for  which  there  Is 
no  redress."  This  language  is  quoted  from  a 
note  by  Judge  Freeman  in  29  Am.  St  Rep. 
863.    The  opinion  then  proceeds  thus:  "This 


Is  a  complete  reductlo  .ad  absnrdum,  and  we 
prefer  not  to  concur  In  cases,  however  nu- 
merous—there are  probably  a  dozen  SfMtt.er- 
ed  through  half  a  dozen  states— which  lead 
to  such  conclusion."  The -answer  to  this  is 
that,  although  the  property  owner  has  not  a 
right  of  action  against  the  waterworks  com- 
pany for  his  damages,  be  Is  in  no  worse 
condition  than  he  would  be  if  the  protection 
of  his  property  were  intrusted  to  the  city, 
exercising  its  police  power  Itself,  and  not 
through  a  waterworks  company  as  an  ag;ent 
or  Instrumentality  in  its  hands.  Why  should 
a  citizen  recover  his  damages  from  a  water- 
works company  when  the  courts  universally 
hold  that  he  cannot  recover  from  the  city  It- 
self? Nor  does  it  follow  from  this  that  the 
protection  from  danger  by  fire  Is  less  when 
It  Is  Intrusted  to  a  private  corporation  than 
when  it  Is  retained  by  the  city,  since  the  city 
has  almost  as  ample  power  to  compel  the  wa- 
terworks company  to  perform  its  full  duty 
in  the  premises  as  it  has  in  the  case  of  its 
own  agents  in  charge  of  its  own  waterworks. 
In  either  case,  the  property  owner  must 
sometimes  suffer  loss  on  account  of  the  neg- 
ligence of  the  agent  whether  he  acts  under 
a  mere  appointment '  or  a  contract  In  the 
form  of  an  ordinance.  It  is  to  be  noted  also 
that  the  chief  Justice  and  one  of  the  judges 
of  the  North  Carolina  court  dissented  fn  that 
case. 

From  the  foregoing.  It  Is  very  dear  that  no 
recovery  can  be  had  upon  the  contract  be- 
tween the  city  and  the  waterworks  company. 
Nor  can  a  different  conclusion  be  reached  by 
applying  the  principles  governing  actions  ex 
delicto.  In  Fowler  v.  Water  Works  Co., 
83  Ga.  219,  9  S.  E.  673.  20  Am.  St  Bep.  313, 
the  court  say:  "There  being  no  ground  for 
recovery,  treating  the  action  as  one  ex  con- 
tractu, is  it  better  founded  treating  it  as  one 
ex  delicto?  We  think  not  The  violation  of 
a  contract  entered  Into  with  the  public,  the 
breach  being  by,  mere  omission  or  non- 
feasance, is  no  tort,  direct  or  indirect  to  the 
private  property  of  an  Individual,  though 
be  be  a  member  of  the  community  and  a  tax- 
payer to  the  government.  Unless  made  so 
by  statute,  a  city  is  not  liable  for  falling  to 
protect  the  inhabitants  against  the  destruc- 
tion of  property  by  fire.  Wright  v.  Augusta, 
78  Ga.  241  [6  Am.  St  Bep.  256];  Am.  &  Eng. 
Ency.  of  Law,  vol.  7,  p.  997  et  seq.  We  are 
unable  to  see  how  a  contractor  with  the  city 
to  supply  water  to  extinguish  fires  commits 
any  tort  by  failure  to  comply  with  his  un- 
dertaking, unless  to  the  contract  relation 
there  is  superadded  a  legal  command  by  stat- 
ute or  express  law."  To  the  same  effect  are 
Fitch  V.  Water  Co.,  139  Ind.  214,  37  N.  E. 
082,  47  Am.  St  Bep.  238;  Howsmon  v.  Wa- 
ter Co.,  119  Mo.  304,  24  S.  W.  784,  23  L.  B. 
A.  146,  41  Am.  St  Bep.  654. 

But  one  question  remains  to  be  consider- 
ed, and  that  Is  whether  a  recovery  can  be 
had  upon  the  contract  alleged  to  have  exist- 
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«>d  direcUy  between  tiie  plalntUTs  tenants 
and  the  water  company.  There  Is  no  allega- 
tion that  the  premises  were  supplied  with 
hose  and  other  appliances  which  would  have 
enabled  the  occupants  of  the  building  and  the 
Bremen  to  have  extinguished  the  Are  from 
the  hydrants  on  the  premises,  even  had  there 
been  water.  This  alleged  right  of  recovery 
might  be  disposed  of  upon  the  narrow  ground 
that,  even  though  a  good  cause  of  action 
might  be  set  up  on  this  contract,  the  allega- 
tion falls  far  short  But  there  is  no  sufficient 
allegation  that  there  was  a  contract  between 
the  owner  of  the  property  and  the  defendant 
The  allegation  reads  as  follows:  "That  the 
said  plaintiff,  by  its  tenants  tben  In  posses- 
sion of  the  said  Hotel  Adelphi,  bad  a  contract 
with  the  defendant,  at  the  time  of  and  before 
the  destruction  of  the  said  Hotel  Adelphi  by 
fire,  as  hereinafter  complained  of,  whereby 
and  by  virtue  whereof  tbe  plaintiff  and  ber 
said  tenants  acquired  the  right  to  use,  and 
the  defendant  undertook  and  promised  to 
supply,  water  at  the  said  Hotel  Adelphi  for 
the  quarter  then  current,  for  domestic,  sani- 
tary, and  fire  purposes,  and  in  consideration 
of  the  said  contract  the  plaintiff,  by  Its  said 
tenants,  bad  paid  to  the  defendant  In  ad- 
vance a  water  rental  in  great  amount,  to  wit, 
the  amount  of  $ ."  On  Its  face  this  al- 
legation admits  that  the  contract  .was  with 
the  tenants,  and  that  the  tenants  paid  the 
water  rent  It  is  a  mere  attempt  on  the  part 
of  the  property  owner  to  claim  the  benefit 
of  a  contract  made  with  the  tenant  There 
is  no  allegation  in  the  declaration  that  the 
tenants  were  the  agents  of  the  owner  of  the 
property,  and  no  such  relation  exists  by  force 
of  law.  Agency  between  the  landlord  and 
tenant  would  have  to  be  established  as  a  sep- 
arate and  independent  relation,  either  to  im- 
pose a  liability  upon  the  landlord  or  to  en- 
able him  to  claim  the  benefit  of  a  contract 
made  by  the  tenant.  No  authority  Is  cited, 
and  none  bas  been  found,,  holding  the  con- 
trary of  this  proposition.  It  is  too  well  es- 
tablished to  require  citation  of  authority  that 
the  tenant  cannot  bind  bis  landlord  by  bis 
contract  for  repairs  to  the  property.  If  he 
cannot  bind  his  landlord.  It  follows  that,  un- 
less specially  authorized,  he  cannot  make  a 
contract  In  reference  to  the  property  for  the 
benefit  of  the  landlord,  for,  In  order  to  do 
so,  he  would  be  compelled  to  bind  bis  land- 
lord to  pay  the  consideration  for  the  benefit 
contracted  for.  Hence  no  recovery  can  be 
had  upon  the  allegation  of  the  declaration 
above  quoted.  Whether,  if  It  had  been  alleg- 
ed that  such  a  contract  existed  between  the 
owner  of  the  property  and  the  defendant,  re- 
covery conld  be  had  upon  It,  Is  reserved  for 
future  determination,  if  such  question  shall 
ever  be  presented.  It  is  not  intended  here 
to  Intimate  any  opinion,  one  way  or  the  oth- 
er, upon  that  question. 

There  Is  no  error  In  the  Judgment,  and  It 
mast  be  afSrmed. 


(Bi  W.  Va.  485) 

WALL  T.  NOBFOLK  &  W.  R.  CO.  et  aL 

(Supreme  Coott  of  Appeals  of  West  Virginia. 

March  21,  1903.) 

ATTACHMENT  —  RAILROAD    PROPKRTT  —  OAE- 

NISHMBNT— CABS    UNDER    CONTRACT— 

INTERSTATE  COMMERCE. 

1.  Under  section  8  of  article  11  of  the  state 
Constitution,  rolling  stock  and  all  other  mov- 
able property  of  a  railroad  company  or  corpo- 
ration are  sabject  to  process  of  attachment, 
where  the  attachment  is  applicable,  as  well  ai 
to  ordinary  execution. 

2.  The  right  nuder  attachment  of  the  ^ar- 
niaher  aa  to  the  garnishee  does  not  by  garnish- 
ment rise  higher  than  the  right  of  the  prin- 
cipal defendant  aa  to  the  garniahee.  When  the 
right  of  such  defendant  is  subject  to  a  right  of 
the  garnishee  under  a  contract  between  them, 
the  right  of  the  garnisber  is  likewise  subject 
to  the  right  of  the  garnishee. 

3.  One  railroad  company  bas  an  agreement 
with  another  by  which  loaded  cars  of  the  one 
are  to  be  received  at  connecting  points  by  the 
other,  and  hauled  over  its  line  to  the  destination 
of  load  of  the  car,  and  then  be  reloaded  with 
other  freight  by  tne  receiving  company  on  its 
line,  and  carried  over  its  line,  and  returned 
loaded  to  the  railroad  of  the  owner  of  the  cars; 
the  receiving  company  compensating  tlie  own- 
ing company  for  auch  use  of  the  cars.  Such 
cars  cannot  be  seised  under  an  attachment 
against  the  company  owning  the  cars,  so  as  to 
defeat  the  rights  under  such  arrangement  or 
contract  of  the  company  receiving  and  entitled 
to  80  use  the  cars,  and  a  garnishment  of  the 
receiving  company  cannot  aftect  its  rights  un- 
der such  arrangements  by  reason  of  its  pos- 
session of  snch  car. 

4.  A  railroad  car  sent  loaded  with  freight 
from  another  state  into  this  state,  and  to  be  re- 
turned loaded  to  the  former  state  in  the  trans- 
action of  Interstate  commerce,  cannot  be  lev- 
ied upon  under  an  attachment  in  this  state;  nor 
will  another  railroad  company  having  snch  cars 
in  its  possession  in  the  process  of  carrying  on 
interstate  commerce  be  liable  to  garnishment 
by  reason  of  its  possession  received  from  an- 
other company,  against  which  an  attachment 
was  issued.  This  is  because  of  the  commerce 
clause  of  the  national  Constitution  and  the 
interstate  commerce  act  of  Congress. 

(Syllabns  by  the  Court) 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  E.  Boyd  Faulkner,  Judge. 

Bill  by  O.  F.  Wall  against  the  Pennsyl- 
vania Railroad  Company  and  others.  Decree 
for  plaintiff,  and  defendants  appeal.  Be- 
versed. 

Marshall  McCormlck,  Cleon  Moore,  and 
Jos.  I.  Doran,  for  appellants.  J.  M.  Mason, 
St.,  and  John  W.  Daniel,  for  anpellee. 

BRANNON,  J.  O.  F.  Wall  brought  an  at- 
tachment in  equity  against  the  Pennsylvania 
Railroad  Company  In  the  circuit  court  of 
Jefferson  county  to  recover  damages  for 
some  cattle  killed  and  others  Injured  while 
being  carried  over  the  line  of  the  defendant 
in  the  state  of  Pennsylvania,  and  sued  oat  an 
attachment  and  levied  the  same  on  a  freight 
car  of  said  company  found  at  Shepherd.s- 
town,  in  Jefferson  county— the  car  being  in  the 
possession  of  the  Norfolk  &  Western  Railway 
Company— and  served  the  attachment  also 

T  L  Bee  AtUchment,  vol.  S.  Cent  Die-  i  UT. 
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on  the  latter  company,  as  a  garnlahee,  on  ac- 
count of  Its  having  the  car  In  Its  possession. 
The  Pennsylvania  Railroad  Company  is  a 
foreign  corporation.  That  company  did  not 
appear  In  the  suit;  but  the  Norfolk  &  West- 
era  company  filed  an  answer,  which  stands 
as  taken  for  true  and  uncontroverted  as  to 
Ita  statement  of  facts.  That  answer,  after 
stating  that  both  railroad  companies  are 
common  carriers  of  goods  by  railroad,  states: 
"That  at  the  time  of  the  issue  and  service 
of  the  writs  of  attachment  herein  upon  the 
garnishee,  and  ever  since  that  time,  an  ar- 
rangement  and  understanding  existed  be- 
tween the  defendant  and  garnishee  compa- 
nies, according  to  the  universal  custom  In 
such  cases  among  railroad  lines  throughout 
the  United  States  In  the  management  of  their 
freight  business,  by  which,  instead  of  un- 
loading and  transferring  their  freight  from 
the  cars  of  one  company  to  the  cars  of  an- 
other at  a  point  of  connection,  each  company 
receives  the  loaded  cars  of  the  other  from 
and  throughout  counectlng  lines  or  direct, 
hauls  them  to  the  place  of  destination  on  its 
own  line,  and,  after  discharging  the  freight, 
uude(  the  implied  agreement  to  return  them, 
as  soon  as  and  when  practicable.  In  the  due 
course  of  business,  reloaded  with  freight,  to 
some  poii)t  on  or  near  or  reached  by  the  line 
of  the  company  owning  them.  That  under 
the  arrangement  and  understanding  existing 
as  aforesaid,  the  Norfolk  &  Western  Railway 
Company,  the  garnishee,  had  the  right  to 
use  in  its  business  the  cars  aforesaid;  the 
cars  owned  by  it  while  on  the  lines  of  the 
Pennsylvania  Railroad  Company  being  simi- 
larly in  current  and  constant  use  of  the  Penn- 
sylvania Railroad  at  all  times,  and  each 
company  paying  the  other  by  wheelage  or 
mileage  of  such  cars.  The  method  afore- 
said of  receiving  and  returning  railroad  cars 
of  other  lines  by  railroads  facilitates  traffic, 
and  is  a  great  accommodation  to  the  ship- 
ping public,  and  has  become  a  part  of  the 
general  system .  of  freight  transportation 
throughout  the  United  States.  That  it  would 
be  practically  impossible  for  the  garnishee  to 
carry  on  its  business  with  arrangements  and 
understanding  of  this  character  with  other 
lines,  and  that  the  garnishee,  under  the  ar- 
rangements and  understanding  aforesaid,  is 
entitled  to  hold  and  use  as  aforesaid  the  cars 
for  said  business  free  and  discharged  of,  and 
without  interference  from, '  attachment  or 
garnishment  proceedings  herein,  and  that  the 
maintenance  of  such  proceedings  would  nul- 
lify the  rights  of  the  garnishee  with  the  de- 
fendant under  the  arrangement  and  under- 
standing aforesaid,  and  interfere  seriously 
with  the  proper  movement  of  traffic  and  ac- 
commodation of  the  shipping  public."  The 
car  levied  upon  had  been  loaded  beyond  Ha- 
gerstown,  Md.,  with  sacks  of  patent  plaster, 
consigned  to  Shepherdstown,  and  when  levied 
upon  was  standing  upon  a  side  track,  loaded 
-rlth  plaster,  to  be  delivered  in  said  town, 
according  to  said  bill,  and,  according  to  the 


answer,  was  being  unloaded  when  the  gar- 
nishee was  served  with  the  attachment.  The 
case  resulted  in  a  decision  by  the  circuit  court 
holding  the  attachment  and  garnishment  val- 
id, and  a  decree  was  rendered  against  the 
Norfolk  &  Western  Railway  Company  for 
$432.25  on  account  of  its  liability  by  reason 
of  its  possession  of  said  car,  and  tiuA  com- 
pany has  appealed  to  this  court 

The  question  is  raised,  is  this  car  subject 
to  attachment?  Upon  the  question  whether 
the  property  of  a  quasi  public  corporation, 
essential  to  Its  operation,  Is  so  liable,  there  is 
much  conflict  of  authority,  as  will  appear 
from  the  authorities  cited.  Brady  v.  John- 
son (Md.)  26  Atl.  49,  20  L.  R.  A.  737;  Gooch 
v.  McGee,  35  Am.  Rep.  558;  Ammant  ▼.  New, 
etc.,  Co.,  15  Am.  Dec.  693,  note  695.  All 
admit  that  the  property  of  a  purely  private 
corporation,  not  serving  the  general  public, 
though  ever  so  essential  to  Its  use,  is  liable 
to  execution;  but,  as  to  those  corporations 
created  to  carry  on  business  valuable  to  the 
public,  such  as  a  railroad  corporation,  which 
is  a  common  carrier,  this  conflict  of  cases 
exists.  On  the  one  side,  it  is  said  that  such 
a  corporation  would  be  disabled  from  per- 
forming Its  public  duties  if  Its  property  essen- 
tial in  so  doing  could  be  seized  and  sold 
away  from  It,  and  thus  the  public  would  suf- 
fer great  harm.  On  the  other  side,  to  exempt 
so  much  property  cripples  the  power  of  the 
law  to  enforce  payment  of  debts,  and  ex- 
empts from  its  scope  a  great  mass  of  prop- 
erty. If  we  say  that  such  property  is  not 
wholly  free  from  subjection  to  debt,  for  the 
reason  that  it  may  be  reached  by  sequestra- 
tion of  earnings  or  by  the  sale  of  the  whole 
property,  the  reply  is  that  the  ordinary  and 
ready  remedy  by  execution  upon  judgment  is 
abortive,  and  that  relief  is  practically  denied 
to  small  debts.  Between  these  adverse  in- 
.terests  the  courts  have  greatly  conflicted. 
All  the  cases  say  that,  unless  statute  au- 
thorizes, the  franchise  itself  cannot  be  sold 
under  execution;  and  the  major  part  of  legal 
authority  says,  also,  that  property  of  such 
corporations  essential  to  the  exercise  of  such 
franchise  is  also  not  subject  to  execution. 
In  Gue  T.  Tide  Water  Canal  Co.,  24  How, 
257,  16  U  Ed.  635,  the  United  States  Su- 
preme Court  held  that  a  corporate  franchise 
to  take  tolls  on  a  canal  cannot  be  sold  under 
fieri  facias,  unless  authorized  by  a  statute  of 
the  state  granting  the  Incorporation,  and  also 
that  the  lands  or  works  essential  to  the  en- 
joyment of  the  franchise  cannot  be  separated 
from  it  and  sold  under  a  fl.  fa.,  so  as  to  de- 
stroy or  impair  the  value  of  the  franchise. 
So  in  East  Alabama  Co.  v.  Doe,  114  U.  8. 
340,  5  Sup.  Ot.  869,  29  L.  Ed.  136,  it  was 
held  that  a  railroad  right  of  way  could  not 
be  sold  to  any  one  not  owning  the  franchise, 
under  an  execution.  Elliott  on  Railroads, 
▼ol.  2.  {  520,  says:  "The  franchise  of  a  raU- 
road  company,  and  corporate  property  essen- 
tial to  the  enjoyment  to  the  franchise,  are  not 
subject  to  sale  on  execution  unless  the  Legls- 
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latnre  autborlzes  or  assents  to  tbe  transfer. 
Bat  locomotives,  cars,  and  otber  personal 
pioperty  held  by  tbe  corporation,  if  not  In 
actual  use  In  tbe  operation  of  tbe  road,  are 
beld  by  some  autboritles  to  be  subject  to  sale 
on  execution;  and  there  seems  to  be  no  rea- 
son why  property  of  a  railroad  corporation, 
not  essential  to  tbe  enjoyment  of  Its  fran- 
chise, should  not  be  subjected  to  the  payment 
of  its  debts."  Amid  tbe  conflict,  I  have  con- 
cluded that  tbe  law  Is  properly  stated  In  11 
Am.  &  Eng.  Ency.  L.  (2d.  Ed.)  620,  as  fol- 
lows: "In  tbe  case  of  corporations,  such  as 
ralhroad  or  bridge  companies,  which,  though 
not  strictly  public  corporations,  are  created 
to  serve  public  purposes,  and  are  charged 
with  public  duty,  sucb  property  as  Is  nec- 
essary to  enable  tbem  to  discharge  their  du- 
ties to  the  public  and  effectuate  the  objects 
of  their  Incorporation  is  not,  according  to  the 
weight  of  authority,  apart  from  statutory 
provision,  subject  to  execution  at  law.  But 
tbe  property  of  a  quasi  public  corporation, 
not  necessary  or  not  used  for  the  purposes 
which  called  the  corporation  into  being,  la  not 
exempt  from  seizure  or  sale  under  execu- 
tion." There  are  some  cases  which,  while 
admitting  that  a  franchise  or  things  indis- 
pensable to  its  use  cannot  be  levied  on  under 
execution,  yet  bold  that  rolling  stock  Is  lia- 
ble to  execution.  Louisville  Co.  v.  Boney, 
117  Ind.  501,  20  N.  E.  432,  3  L.  B.  A.  435.  It 
thus  seems  that  the  franchise  Itself  and 
everything  pertaining  to  It,  essential  to  Its 
pperatlon,  are  exempt  from  execution,  and 
thus  the  matter  turns  upon  the  question 
whether  railroad  rolling  stock  Is  so  essential 
I  do  not  think  that  that  question  Is  tested  by 
whether  the  property  is  indispensable  In  the 
use  of  the  franchise,  but  tliat,  as  put  by  the 
case  of  Brady  v.  Johnson,  75  Md.  445,  26 
Atl.  49,  20  I..  B.  A.  737,  if  it  is  of  a  nature 
to  be  of  practical  use  in  tbe  operation  of  tfa^ 
franchise.  Boiling  stock  is  essential,  next  to 
the  track  or  right  of  way— in  fact,  equally 
with  tbem.  True,  rolling  stock  taken  can  be 
replaced,  but  often  this  is  beyond  the  ability 
of  tbe  company,  and  we  can  easily  Imagine 
cases  where  seizure  of  rolling  stock  would 
stop  the  performance  of  public  duties.  So  I 
think  tbe  common  law  exempts  such  rolling 
stock  from  execution.  Tbe  convention  which 
framed  our  Constitution  must  have  been  of 
this  opinion  when  It  inserted  in  article  11,  { 
8,  the  provision:  "Tbe  rolling  stock  and  all 
otber  movable  property  belonging  to  any  rail- 
road company  or  corporation  in  this  state, 
shnll  be  considered  personal  property  and 
shall  be  liable  to  execution  and  sale  In  the 
same  manner  as  tbe  personal  property  of  in- 
dividuals." It  is  argued  that  this  section 
can  have  no  application  to  foreign  corpora- 
tions, but  only  to  those  chartered  by  this 
state.  It  is  a  principle  that  no  state  can,  and 
therefore  no  state  is  presumed  to  intend  to, 
legislate  as  to  persons  or  things  outside  of  its 
territory,  and  I  would  be  inclined  to  concur 
-t  first  concur— in  that  view;  but  that 


would  estabilsb  a  difference  between  the 
property  of  home  and  foreign  corporations, 
found  within  the  territory  of  the  state.  And 
in  this  connection  we  must  remember  that  it 
is  -a  proposition  disputed  by  no  one  that  "a 
state  having  property  of  a  nonresident  within 
its  territory  may  appropriate  it  to  satisfy  de- 
mands of  her  citizens."  Pennoyer  v.  NeflC, 
95  U.  8.  714,  24  L.  Ed.  565.  So  I  do  not  see 
but  that  the  state  Constitution  would  make 
all  rolling  stock  of  a  railroad  company, 
whether  foreign  or  domestic,  liable  to  ex- 
ecution when  found  within  tbe  state.  If  that 
provision  of  our  Constitution  bad  no  applica- 
tion to  property  owned  by  a  foreign  corpo- 
ration, then  this  car  would  not  be  leviable, 
but  I  think  the  Constitution  applies  to  It. 

It  Is  said  that  this  provision  of  the  Consti- 
tution does  not  apply,  for  tbe  reason  that  it 
makes  rolling  stock  liable  to  execution  only, 
and  not  to  attachment,  as  execution  Is  only 
the  end  of  tbe  law,  issuing  only  upon  a  Judg- 
ment, whereas  an  attachment  goes  at  tbe 
opening  of  tbe  suit,  and  is  only  a  means  to 
compel  the  appearance  of  the  defendant. 
Such  was  the  object  of  the  ancient  process  of 
foreign  attachment,  according  to  tbe*  cus- 
tom of  London;  but  the  modem  doctrine  is 
that  attachment  Is  not  for  the  purpose  of 
bringing  the  defendant  into  courts  and  that 
its  object  is  to  give  tbe  plaintiff  execution 
against  tbe  thing  attached— to  seize  It,  and 
create  a  Den  upon  it  conditional  upon  tbe  ren- 
dition of  Judgment  In  this  state,  upon  Judg- 
ment, tbe  order  is  not  for  another  execution, 
but  for  sale  under  the  attachment  3  Am.  A 
Eng.  Ency.  L.  187;  4  Cyc.  395;  1  Shlnn  on 
Attachment,  (2.  I  do  not  think  that  It  was 
the  intention  of  the  convention  to  make  rail- 
road rolling  stock  liable  to  ultimate  execu- 
tion, and  deny  its  liability  to  attachment,  as 
attachment  would  often  be  tbe  only  process 
available  for  prompt  seizure  to  answer  ulti- 
mate Judgment  The  object  of  tbe  section 
was  to  do  away  with  the  law  exempting  roll- 
ing stock  and  other  movable  properties  of 
railroad  and  other  corporations,  and  not  to 
discriminate  between  writs  of  process. 

Is  the  Norfolk  &  Western  Company  liable 
as  garnishee,  under  the  circumstances  of  the 
case?  It  had  possession  of  this  car  under  tbe 
circumstances  stated  in  the  answer.  We 
must  look  at  the  character  of  this  possession. 
The  garnishee  beld  tbe  car  under  "an  ar- 
rangement and  understanding  between  tbe 
defendant  and  the  garnishee  companies,  ac- 
cording to  tbe  universal  custom  in  such  cases 
among  railroad  lines  throughout  the  ITnlted 
States  in  the  management  of  their  freight 
business,  by  which.  Instead  of  unloading  and 
transferring  their  freight  from  the  cars  of 
one  company  to  the  cars  of  another  at  a 
point  of  connection,  each  company  receives 
the  loaded  cars  of  the  other,  from  and 
throughout  connecting  lines  or  direct  hauls 
them  to  the  place  of  destination  on  its  own 
line,  and.  after  discharging  tbe  freight  under 
tbe  implied  agreement  to  return  them  as  an<* 
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-when  practicable,  In  due  course  of  bnsinesB, 
reloaded  wltli  freight,  to  some  point  on  or 
near,  or  reached  by,  the  line  of  the  company 
owning  them."  Here  is  a  contract  between 
the  two  companies,  vesting  the  Norfolk  & 
Western  Company  with  a  Talnable  right, 
which  It  coald  carry  Into  effect  by  reason  of 
Its  possession  of  the  car,  but  could  not  If  It 
was  seized  and  taken  from  it  The  Pennsyl- 
vania Company  had  got  the  load  of  plaster 
from  some  point  on  Its  line,  carried  It  In  this 
car  to  Hagerstown,  where  its  line  connected 
with  the  line  of  the  Norfolk  A  Western,  and 
the  latter  took  up  the  car  and  hanled  It  to 
Sbepherdstown;  and,  In  consideration  of  so 
doing,  it  had  the  Important  right  of  loading 
that  car,  after  discharge  of  the  plaster  from 
it,  with  freight  at  some  point  on  Its  own  line, 
hauling  it  over  its  own  line,  earning  compen- 
sation thereby,  and  turning  it  over  to  the 
Pennsylvania  Company  for  further  transpor- 
tation. The  answer  says  it  paid  wheelage 
for  this  right.  It  is  needless  to  endeavor  to 
impress  the  fact  that  the  use  of  a  car  to  a 
railroad  company  to  carry  on  its'  business  is 
a  valuable  use.  In  short,  the  garnishee  com- 
pany had  a  subslstent  contract  for  the  pos- 
session and  use  of  this  car,  and  it  had  execut- 
ed that  contract,  so  far  as  was  to  its  disad- 
vantage, by  haulage  to  the  place  to  which 
the  plaster  was  consigned,  but  had  not  yet 
enjoyed  that  part  of  the  contract  most  bene- 
ficial to  It,  by  loading  it  with  freight  on  some 
part  of  Its  line,  and  earning  compensation 
for  Its  carriage.  It  had  the  right  to  keep 
the  car  until  It  returned  it  loaded  to  the 
Pennsylvania  Company  at  Hagerstown,  and 
It  conld  not  be  levied  upon  and  taken  from  it 
to  defeat  this  right  because  of  principles  of 
law  that  are  beyond  all  question.  What  Is 
sush  law?  Drake  on  Attachm.  {  462,  states 
that  law  as  follows:  "It  is  an  Invariable 
mle  that  under  no  circumstances  shall  a 
garnishee,  by  the  operation  of  the  proceed- 
ings against  blm,  be  placed  in  any  worse 
condition  that  he  would  be  If  the  defendant's 
Claim  against  him  were  enforced  by  the  de- 
fendant himeslf."  "A  plaintiff  by  garnish- 
ment cannot  place  himself  in  a  superior  posi- 
tion, as  regards  a  recovery,  than  is  occupied 
by  the  principal  defendant.  The  garnishee's 
liability  is  measured  by  his  responsibility 
and  relation  to  the  defendant  He  can  be 
charged  only  in  consistency  with  the  subject 
of  his  contract  with  the  defendant."  2  Shlnn 
on  Attachm.  f  516.  In  Mill  v.  Steel  Co.,  152 
n.  S.  619,  14  Sup.  Ct  717,  38  U  Ed.  565,  we 
And  the  court  saying:  "The  proposition  here 
laid  down  Is  in  harmony  with  the  generally 
recognized  principle  that  the  rights  of  the 
gamisber  do  not  rise  above  or  extend  beyond 
those  of  his  debtor."  "The  service  of  the 
Cramlshment  neither  changed  nor  Interrupted 
tlie  contractual  relations  existing  between 
tbe  Chicago  Company  and  the  St  Louis  Com- 
pany. The  right  and  equities  existing  and 
to  arise  out  of  those  contractual  relations, 
-vrere  lo  no  way  terminated  or  defeated  by 


that  service."  B.  &  O.  B.  Co.  t.  McCul- 
lough,  12  Grat  695,  is  pointed  authority;  al- 
so NeUl  &  Kllingham  v.  Rogers,  41  W.  Va.  37 
23  S.  E.  702.  Therefore  we  bold  that  the 
Norfolk  &  Western  Company  could  not  in- 
cur liability  by  the  possession  of  that  car. 
Liability  could  only  arise  from  possession  of 
It  It  did  not  owe  the  Pennsylvania  company 
anything.  It  bad  the  right  to  use  that  car, 
regardless  of  the  levy  on  it  and  carry  It  to 
Hagerstown  and  return  It  to  the  Pennsyl- 
vania Company,  under  its  contract  with  that 
company.  It  will  not  do  to  say  that  it  could 
be  liable  by  reason  of  the  ultimate  right  of 
the  Pennsylvania  Company  to  have  posses- 
sion of  the  car,  because  the  right  of  the  Nor- 
folk &  Western  would  be  defeated  by  the 
subjection  of  the  car  to  the  attachment— its 
right  to  carry  the  car  back  to  Hagerstown. 
It  would  be  Impracticable,  under  the  drcum-' 
stances,  to  subject  such  reversion.  In  fact, 
the  court  took  no  steps  to  ascertain  the  value 
of  the  reversion,  as  its  order  shows  that  It 
ascertained  the  value  of  the  car  as  it  stood 
at  Hagerstown,  without  reference  to  any 
idea  of  reversion,  and,  finding  it  greater  than 
the  demand,  gave  a  personal  Judgment 
against  the  gamlsbee. 

The  case  of  M.  C.  R.  Ca  v.  G.  &  H.  R. 
Co.,  1  111.  App.  399,  is  very  pointed  in  this 
case  to  sustain  our  decision.  Loomls  brought 
suit  against  a  railroad  company,  and  gar- 
nished another,  having  in  its  possession  cars 
of  the  debtor  company.  Just  as  in  this  case. 
It  was  held  that  "a  railroad  company  is  not 
liable  to  garnishment  for  cars  received  of  a 
connecting  line  under  running  arrangements 
existing  between  them,  such  as  are  usually 
adopted  by  connecting  lines  throughout  the 
country,  whereby,  instead  of  unloading  and 
transferring  their  freight  from  the  cars  of 
one  company  to  the  cars  of  the  other  at  the 
points  of  connection,  each  received  from  the 
other  the  cars  loaded  with  freight,  and  haul- 
ed them  to  the  place  of  destination  on  Its 
own  line  of  road,  and,  after  discharging  the 
freight,  returned  the  cars  as  soon  as  prac- 
ticable in  due  course  of  business."  But  it  is 
said  that  the  answer  of  the  company  does 
not  set  up  a  contract  as  actually  existing. 
but  relies  simply  on  a  universal  custom 
among  railroad  companies  as  to  such  traffic 
arrangement.  This  contention  cannot  be  sus- 
tained in  the  face  of  the  fact  that  the  answer 
affirmatively  avers  that  "an  arrangement  and 
understanding  existed  between  the  defendant 
and  garnishee  companies."  Those  words 
plainly  import  a  perfect  contract,  because  by 
the  agreement  and  understanding  of  the  par- 
ties there  is  a  union  of  minds  upon  a  specific 
thing.  What  if  the  answer  does  say  that 
such  agreement  was  according  to  the  uni- 
versal custom  in  such  cases  among  railroad 
lines?  That  does  not  destroy  the  statement 
that  there  was  an  agreement  and  under* 
standiDR  between  the  parties  to  a  certain  ef- 
fect. The  averment  as  to  custom  is  surplus 
age,  merely  stating  that  the  contract  con- 
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formed  to  sncta  cnatom.  Therefore  we  hold 
that,  by  reason  of  the  contractual  relation 
between  the  two  companies,  the  car  was  not 
attachable;  the  garnishee  was  not  subject 
to  garnishment  and  liability.  It  Is  argued 
that  there  was  no  contract  such  as  would 
forbid  the  Pennsylvania  Company  from  tak- 
ing the  car  from  the  Norfolk  &  Western 
Company  at  any  time.  There  was  that  con- 
tract. It  forbade  the  Pennsylvania  Company 
from  taking  the  car  from  the  Norfolk  & 
Western  Company.  The  ititter  company  bad 
the  right  to  do  as  it  did  nnder  the  contract; 
that  Is,  take  the  car  to  Luray  and  load  It 
with  freight,  and  haul  It  to  the  end  of  Its 
line,  and  there  deliver  It  to  the  Cumberland 
Valley  Railroad,  to  be  carried  over  that  road 
and  delivered  to  Its  owner. 

It  may  be  thought  that  If  the  attachment 
treated  a  lien  on  the  car,  conceding  the  right 
of  the  Norfolk  &  Western,  under  said  con- 
tract to  carry  the  car  back  to  Hagerstown, 
yet  the  attachment  lien  still  clung  to  the  car; 
and.  It  giving  Wall  a  right  superior  to  the 
right  of  the  Pennsylvania  Company,  It  was 
the  duty  of  the  Norfolk  &  Western  to  carry 
the  car  back  to  Jefferson  Oonnty,  to  be  made 
amenable  to  the  attachment  It  is  an  accept- 
ed principle  of  law  that  the  laws  and  proc- 
ess of  one  state  have  no  force  outside-  of  that 
state,  and  to  say  that  the  lien  of  the  attach- 
ment clung  to  the  car  In  Its  physical  absence 
from  the  state  would  seem  to  violate  that 
principal  of  law.  This  lien  exists  only  under 
the  attachment  law  and  process,  and  is  not 
a  contractual  lien.  It  passes  no  title.  Where 
there  is  a  mortgage  or  other  conveyance 
passing  the  title  to  movable  property,  doubt- 
less that  title  can  be  asserted  in  another 
state  so  as  to  recover  the  property  there. 
So,  likely,  will  a  contractual  lien  avail  there. 
How  far  this  doctrine  goes.  Is  not  well  set- 
tled. Even  such  mortgages  or  liens  passing 
title  have  been  held  subordinate  to  rights  ac- 
quired in  the  state  to  which  the  property  is 
removed  by  third  persons.  Hervey  y.  Loco- 
motive Works,  93  U.  S.  664,  23  L.  Ed.  1003; 
Walworth  v.  Harris,  120  U.  S.  355,  9  Sup.  Ct 
340,  32  L.  Ed.  712;  Corbett  y.  Llttlefleld 
(Mich.)  47  N.  W.  581,  11  L.  R.  A.  96,  22  Am. 
St.  Rep.  681;  Homthal  v.  Burwell,  109  N.  C. 
10,  13  S.  E.  721,  13  U  R.  A.  740,  26  Am.  St 
Rep.  556;  Harrison  y.  Sterry,  5  Crancb,  289, 
298,  8  L.  Ed.  104;  Story  on  Confl.  L.  f  402. 
These  authorities  are  not  cited  as  pointed  on 
this  question,  for  they  involve  rights  of  third 
persons,  but  are  cognate.  In  onr  case  the 
rights  of  no  third  person  had  Intervened. 
We  do  not  say  whether  or  not  Wall  could 
enforce  this  lien  In  another  state.  If  he 
could  not,  the  lien  would  end  at  the  state 
line,  and  the  garnishee,  having  rightfully 
taken  the  car  to  Hagerstown,  would  be  un- 
der no  obligation  to  return  It  We  must  pass 
simply  on  the  rights  between  Wall  and  the 
Norfolk  A  Western.  The  company  had  right 
to  take  the  car  loaded^  to  Hagerstown.  It 
seems  dear  that  at  that  pohit  It  had  the 


right  to  end  Its  obligation  to  the  Pennsyl- 
vania Company  by  delivery  of  the  loaded 
car  to  It.  It  was  not  under  obligations  to 
assume  the  burden  of  carrying  the  car  back 
to  Jefferson  county.  Its  contract  placed  up- 
on it  no  such  burden.  On  the  contrary,  that 
contract  gave  It  the  right  to  end  Its  relation 
with  Pennsylvania  Company  by  delivery  of 
the  car,  and  thus  end  Its  obligation,  as  the 
right  to  end  an  obligation  under  a  contract  la 
an  essential  part  of  the  contract  The  Nor- 
folk &  Western  Company  could  not  be  called 
upon  to  unload  the  car,  for  that  would  be  a 
violation  of  the  rights  of  the  shipper  In  the 
middle  of  the  transit,  and  the  company  could 
not  be  required  to  haul  the  load  back  to  Jef- 
ferson county,  first  because  that,  also,  would 
be  a  great  wrong  upon  the  shipper  of  the 
load  in  the  car;  and,  second,  because  it 
would  place  a  burden  upon  the  Norfolk  & 
Western,  which  its  contract  did  not  put  upon 
it.  Thus  we  cannot  see  that  the  garnishee 
company  was  under  any  obligation  to  return 
the  car. 

There  la  another  reason  still,  of  very  con- 
trolling force,  exempting  the  garnishee  from 
liability,  and  that  is  that  clause  of  the  fed- 
eral Constitution  giving  power  to  Congress  to 
regulate  commerce  among  the  states,  and 
the  act  of  Congress  providing  "that  every 
railroad  company  in  the  United  States,  whose 
road  is  operated  by  steam.  Its  successor  and 
assigns,  be  and  is  hereby  authorized  to  car- 
ry over  Its  road  passengers,  freight  and  prop- 
erty on  their  way  from  any  state  to  another 
state,  and  to  connect  with  roads  of  other 
states,  so  as  to  form  continuous  lines  for  tbe 
transportation  of  the  same  to  the  place  of 
destination."  It  has  been  frequently  beld 
that  the  powers  of  the  federal  government 
under  said  clause  of  the  Constitution  are  ex- 
clusive of  all  power  In  the  state.  This  power 
In  the  national  government  was  held  In  Bow- 
man V.  Chicago,  126  U.  S.  465,  8  Sup.  Ct  689, 
1062,  31  Ll  Ed.  700,  and  Railroad  y.  Rich- 
mond, 19  Wall.  584,  22  L.  Ed.  173.  to  be  "de- 
signed to  remove  trammels  upon  transporta- 
tion between  states  which  had  previously 
existed,  and  to  prevent  a  creation  of  such 
trammels  In  future,  and  to  facilitate  railway 
transportation  by  authorizing  the  construc- 
tion of  bridges  over  the  navigable  waters  of 
the  Mississippi  to  reach  trammels  interposed 
by  state  enactments.  •  •  •  The  power  to 
regulate  commerce  among  the  several  states 
was  vested  in  Congress  to  secure  equality  and 
freedom  in  commercial  Intercourse  against 
discriminating  state  legislation.  •  •  •  So 
tar  as  these  regulations  made  by  Congress 
extend,  they  are  certainly  indications  of  Its 
intention  that  the  transportation  of  commodi- 
ties between  the  states  shall  be  free,  except 
where  It  Is  positively  restricted  by  Congress 
Itself."  It  would  be  easy  to  cite  many  fed- 
eral cases  to  show  that  any  state  legislation 
hindering,  obstructing,  or  placing  burdens 
upon  Interstate  commerce  are  void,  and  that 
no  state  legislation  can  be  ao  used  or  ap- 


Digitized  by  V^jOOQ  IC 


W.Vtii 


WALL  ▼.  NOBFOLE  &  W.  IL  CO. 


piled  as  to  effect  tbia  result  No  one  can 
claim  that  the  attachment  laws  of  West 
Virginia  are  void  under  the  commerce  claase 
of  the  federal  Ck>nstitatlon,  but  that  the  use 
of  the  writ  of  attachment  In  this  case  works 
a  hindrance  of  the  freedom  of  interstate  com- 
merce; that  is,  that  the  writ  Is  abortive  and 
of  no  effect,  applied  as  In  this  case.  Any 
statute  or  action  by  state  authorities  which 
amonnts  to  a  regulation  of  commerce  between 
the  states  Is  void,  and,  if  it  works  obstruction 
or  even  retardation  of  such  commerce,  it  is. 
In  law,  a  regulation  of  commerce.  Thus  a 
state  tax  on  telegraph  messages  beyond  the 
state  Is  void  for  that  reason.  Telegraph  Co. 
V.  Texas,  105  TJ.  S.  460,  26  L.  Ed.  1067.  A 
state  act  requiring  a  telegraph  company  to 
deliver  messages  within  a  mile  of  the  o£9ce 
was  held  void  under  the  commerce  clause. 
W.  V.  Tel.  Co.  V.  Pendleton,  132  U.  S.  347,  7 
Sup.  Ct  1126,  SO  li.  Ed.  1187.  A  state  8ta^ 
ute  prohibiting  a  greater  charge  for  a  short- 
er than  for  a  longer  haul  was  held  invalid 
because  it  tended  to  hinder  Interstate  com- 
merce, from  the  fact  that  it  might  prohibit, 
or  operate  to  prohibit,  the  railroad  from  car^ 
rjing  freight  from  another  state  at  lower 
rates  than  it  could  afford  to  carry  for  from 
points  within  the  state.  It  worked  a  con- 
sequential effect  upon  business  outside  the 
statew  L.  &  N.  B.  Co.  ▼.  Eubank,  184  IT.  S. 
27,  22  Sup.  Ct  277,  46  L.  Ed.  416.  A  steam- 
boat was  engaged  in  navigating  a  river  be- 
tween two  towns  in  Michigan,  but  It  was 
In  a  habit  of  carrying  goods  destined  for 
points  in  another  state.  The  court  said  that 
ttie  case  related  to  transportation  on  navi- 
gable waters-,  and,  farther,  it  was  unable  to 
draw  any  distinct  line  between  the  anthorlty 
of  Congress  to  regulate  an  agency  employed 
in  commerce  between  the  states,  and  when 
It  Is  confined  in  its  action  entirely  within  lim- 
its within  a  single  state.  Several  agencies 
combining,  each  taking  up  the  commodity 
transported  at  the  boundary  line  at  one  end 
of  tbe  state,  and  leaving  it  at  the  boundary  of 
the  other,  would  not  oust  the  federal  power 
under  the  commerce  clause.  Daniel  Ball  v. 
tJ.  S.,  10  Wall.  557,  19  L.  Ed.  999.  In  Hall  v. 
De  Culr,  95  U.  S.  488,  24  Ll  Ed.  647,  it  was 
held  that  the  statute  requiring  a  steamboat 
to  carry  colored  passengers  in  the  same  cab- 
In  with  white  was  nnconstltotional,  In  requir- 
ing those  engaged  in  the  transportation  of 
passengers  among  the  states  to  carry  colored 
passengers  in  Louisiana  In  the  same  cabin 
with  whites,  and  was  void  under  the  com- 
merce clause.  These  cases  will  show  that 
no  matter  what  the  form,  mode,  or  means  by 
-which  such  commerce  is  impeded  or  ob- 
structed, it  Is  void.  4  Elliott  on  Railroads,  t 
1684.  Even  the  state's  power  of  taxation, 
large  as  it  is,  cannot  be  exerted  on  inter- 
state commerce,  because  it  tends  to  lessen  It 
and  impair  It  Robblns  v.  Shelby  County, 
120  U.  S.  489,  7  Sup.  Ct  592,  80  L.  Ed.  604. 
ft  Is  true  that,  in  order  to  brand  state  law 
or  action  as  contrary  to  the  federal  Consti- 


tution and  law,  the  operation  of  such  state 
law  or  action  must  be  direct  and  substantial- 
ly hurtful  to  sucb  commerce,  not  merely  re- 
motely hurtful.  L.  &  N.  R.  Co.  v.  Kentucky, 
183  U.  S.  503,  22  Sup.  Ct  95,  46  L.  Ed.  29a 
But  is  not  tbe  operation  of  this  writ  of  at- 
tachment a  direct  impediment  and  obstruc- 
tion of  interstate  commerce?  If  this  levy  is 
given  any  effect  it  would  take  the  car  from 
the  custody  of  the  Norfolk  &  Western  after 
it  had  started  on  its  mission  of  carriage  from 
one  state  to  another,  while  yet  its  freight  was 
under  Its  roof  and  entitled  to  shelter  from 
the  elements  and  the  security  of  its  inclosure. 
Its  transit  with  its  freight  had  not  yet  ended 
when  the  writ  was  levied.  Tbe  protection 
and  security  of  the  plaster  were  a  part  of  the 
function  of  Interstate  carriage,  and  the  rail- 
road company  and  consignee  were  entitled 
thereto.  Just  as  much  as  they  were  entitled 
to  the  car  for  transportation  to  the  point  of 
consignment  Not  only  so,  because  that  at- 
tachment would  prevent  tbe  Norfolk  &  West- 
ern Company  from  taking  that  car  to  some 
point  on  Its  line,  loading  it  with  goods,  and 
hauling  it  back  over  its  road,  and  prevent 
the  Cumberland  Valley  Road  from  hauling  in 
Maryland  and  Pennsylvania,  and  prevent  tbe 
Pennsylvania  road  from  hauling  it  on  to 
Newark,  It  would  prevent  those  companies 
from  earning  freight  for  such  return  load, 
and  would  prevent  citizens  of  West  Virginia 
and  another  state  from  the  benefit  of  such 
car  in  transporting  their  goods,  and  thus  de- 
prive them,  as  consignor  and  consignees,  from 
the  full  enjoyment  of  the  benefit  of  Inter- 
state commerce.  I  cannot  Imagine  anything 
more  directly  operative  on  Interstate  com- 
merce than  an  attachment  so  used.  The  Nor- 
folk &  Western  Railroad  Company  passes 
from  state  to  state  with  its  line,  and  is  en- 
gaged In  the  business  of  interstate  commerce, 
as  held  in  Norfolk,  etc.,  Railroad  ▼.  Pennsyl- 
vania, 136  n.  S.  114,  10  Sup.  Ct  958,  34  L. 
Ed.  394.  It  Is  a  link  and  part  of  lines  of 
railroads  affording  communication  and  trans- 
portation between  different  states. 

It  will  not  do  to  say  that  we  can  find 
no  act  of  Congress  saying  that  state  process 
shall  not  be  served  upon  railroad  cars  run- 
ning from  state  to  state,  and  that  until  there 
Is  such  act  state  process  can  be  so  used 
Powers  of  the  national  government  were 
given  to  it  In  this  commerce  matter  by  the 
states  at  the  foundation  of  the  government 
In  order  that  the  indispensable  transaction 
of  interstate  commerce  should  be  under  one 
single  governmental  power,  for  the  sake  of 
uniformity,  so  that  it  would  not  be  hamper- 
ed and  crippled  by  the  action— the  different 
and  diverse  and  variant  action— of  many 
states,  which  would  forbid  the  growth  of 
commerce  and  prosperity  of  all  the  states; 
and  this  power  in  the  nation  is  exclusive. 
It  is  well  established  that  "m  long  as  Con- 
gress does  not  pass  any  law  to  regulate  com- 
merce among  the  states,  It  thereby  Indicates 
its  will  that  commerce  shall   be  free  and 
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antrammeled."  Brown  ▼.  Houston,  114  U. 
S.  622,  e  Sup.  Gt  1081,  29  L.  Ed.  257.  The 
power  Is  excluslTe,  and  "the  failure  of  Con- 
gress to  make  express  regulations  Indicates 
Its  win  that  the  subject  shall  be  free  from 
any  restriction  or  imposition;  and  any  regn- 
latlon  of  the  snbject  by  the  states,  except  in 
matters  of  local  concern  only,  as  hereafter 
mentioned,  la  repugnant  to  such  freedom." 
Robblns  v.  Shelby  County,  120  U.  S.  488,  7 
Sup.  Ct  592,  30  L.  Ed.  694. 

I  have  already  said  that  our  state  attach- 
ment statute  is  entirely  valid,  but  that  It  can- 
not be  used  in  a  manner  and  fit  cases  lit 
whlcb  It  would  operate  to  infringe  upon 
the  exclusive  power  of  the  federal  govern- 
ment as  to  interstate  commerce.  It  may  be 
asked,  if  this  is  so,  what  becomes  of  that  sec- 
tion of  the  very  Constitution  of  this  state  pro- 
viding that  rolling  stock  shall  be  liable  to 
execution?  I  apply  to  it  the  same  rule  as 
the  attachment  law  is  subject  to.  Both  are 
subject  to  the  paramount  force  of  the  na- 
tional Constitution,  as  it  is  an  admitted  prin- 
ciple that  a  state  Constitution  can  no  more 
detract  from  the  force  of  federal  law  than 
can  a  state  statute.  It  may  be  that  this  rul- 
ing will  render  the  application  in  practice 
of  the  provision  of  the  state  Constitution 
making  liable  the  rolling  stock  of  foreign  cor- 
porations, or  even  of  railroad  companies  cre- 
ated by  the  state,  very  narrow;  but,  if  so, 
it  is  the  result  of  the  force— the  paramount 
force — of  the  federal  Constitution. 

For  these  reasons,  we  reverse  the  decree 
of  the  circuit  court  and  dismiss  the  plalntlCTg 
salt 

(U  W.  Va.  450) 

PENNSYLVANIA  B.  CO.  ▼.  ROGERS  et  al. 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 
March  21,  1903.) 

GARNISHMENT  —  JURISDICTION  —  PROCEDURE 
—NONRESIDENT  OARNISHEE^-FOREION  COR- 
PORATIONS—DEBT DUB  PRINCIPAL  DEFEND- 
ANT—DUTIES  OF  OARNISHEE— RETURN  OF 
BBRVICE— PROHIBITION— EXEMPTIONS. 

1.  Oamighment  is  the  exercise  of  a  special 
and  limited  statutory  power,  the  requisites  of 
which  are  jurisdictional. 

2.  Although,  in  such  proceeding,  there  is  no 
actual  manual  seizure  of  property  by  the  ex- 
ecuting officer,  it  is  in  the  nature  of  a  proceed- 
ing in  rem,  and  jurisdiction  of  the  debt  or  prop- 
erty sought  to  be  thereby  subjected  must  be 
obtaiued,  else  the  court  cannot  prcmounce  judg- 
ment of  condemnation  against  it 

3.  Oarnishment  is  a  dual  proceeding,  moving 
against  die  garnishee  in  personam  to  compel 
him  to  answer  and  disclose  what  property  and 
estate  of  the  defendant  be  has  in  his  hands  and 
to  hold  the  same  subject  to  the  order  of  the 
court,  and  against  the  property  and  estate  it- 
self to  extinguish  the  right  of  the  defendant 
In  It  by  rondemnntlon  and  appropriation  of  It 
to  the  satisfaction  of  the  plamtiff's  claim. 

4.  A  nonresident,  temporarily  in  the  state, 
may  be  summoned  and  compelled  to  answer  as 
garnishee,  but  if,  upon  his  answer,  it  be  estab- 
lished that  he  Is  a  nonresident,  he  cannot  be 
subjected  to  further  proceedings  In  the  canse, 
for  want  of  Jurisdiction,  unless,  when  gamish- 

T  «.  See  GaroisbmeDt,  vol.  24,  Cent  Dig.  I  144. 


ed,  he  have  in  the  state  property  of  the  defend- 
ant in  his  possession,  or  l>e  bound  to  pay  the 
defendant  money  or  deliver  to  liim  property 
within  the  state. 

6.  Foreign  corporatious  and  nonresident  in- 
dividuals stand  upon  the  same  footing  in  re- 
spect to  garnishment,  except  that  the  former 
are  subject  to  garnishment  when  doing  busi- 
ness in  the  state  in  which  the  garnishment  is- 
sues iu  such  sense  and  to  sucE  extent  as  to 
have  become  domiciled  thwein. 

d.  A  debt  dne  from  a  foreign  railroad  corpo- 
ration operating  no  railroad  In  this  state,  and 
doing  no  business  here  other  than  maintaming, 
jointly  with  other  railroads,  an  agency  relating 
to  through  freight  service,  and  for  the  solicit- 
ing of  freight  for  such  company,  to  be  handled 
on  its  lines  without  the  state,  is  beyond  the 
territorial  jurisdiction  of  the  courts  of  this  state, 
and  not  snbject  to  garnishment  here. 

7.  The  garnishee,  In  the  «re  of  the  law.  Is  • 
mere  stakeholder,  a  custodian  of  property  or 
estate  attached  in  his  hands,  and  has  no  right 
to  do  any  voluntary  act  to  the  prejudice  of  eith- 
er the  plaintiff  or  defendant  in  the  action.  He 
must  let  the  law  take  Its  course,  except  that 
he  may  protect  himself  from  jeopardy  or  injury 
by  unauthorized  acts  and  proceedings. 

8.  A  garnishee  cannot  ^ve  jurisdiction  of  a 
debt  due  from  him  by  his  voluntary  appear- 
ance, when  not  previooaly  served  with  the  or- 
der of  attachment  nor  when  an  attempted 
service  is  invalid. 

9.  Omission  to  show,  in  the  retnm  of  service 
of  an  order  of  attachment  upon  a  foreign  cor- 
poration as  garnishee,  that  the  agent  upon 
whom  the  service  was  made  resides  in  the  coun- 
ty in  which  he  was  served,  renders"  the  serv- 
ice invalid,  and.  In  such  case,  the  court  obtains 
no  jurisdiction  of  the  res,  for  want  of  service 
on  the  eamishee. 

10.  Pronibition  lies  from  a  circuit  court  to  a 
Justice  of  the  peace  to  restrain  him  from  pro- 
ceeding in  an  action  when  the  eubject-matter 
thereof  is  beyond  his  territorial  Jurisdiction,  and 
also  when,  by  reason  of  want  of  service  or  in- 
validity of  service,  be  has  not  acquired  such 
Jurisdiction;  although,  when  he'  has  jurisdic- 
tion of  the  subject-matter,  and  the  question  of 
his  Jurisdiction  of  the  person  depends  upon 
some  fact  to  be  determined  b^  him,  his  erro- 
neous decision  In  favor  of  jurisdiction  is  only 
error,  not  subjecting  him  to  prohibition. 

11.  In  80  far  as  Mahany  v.  Kephart  15  W. 
Va.  600,  and  Stevens  V.  Brown,  20  W.  Va. 
450,  hold  that  fhe  exemption  laws  of  another 
state  have  no  extraterritorial  force  and  wiU  not 
be  enforced  by  the  courts  of  this  state,  they 
are  reafUrmed. 

(Syllabns  by  the  Court) 

Error  to  Oircnit  Court  Ohio  Oonnty;  Thay- 
er Melvln,  Judge. 

Action  by  the  Pennsylvania  Railroad  Com- 
pany against  W.  W.  Rogers  and  otbera. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed. 

J.  B.  Sommerville,  tor  plaintiff  In  error. 
Oaldwell  &  Caldwell,  for  defendants  in  error. 

POFFBNBARGBR,  J.  This  case  Involves 
the  consideration  of  questions  arising  upon 
the  Invocation  of  the  extraordinary  legal 
remedy,  prohibition,  in  restraint  of  the  spe- 
cial and  limited  proceeding  known  as  gar- 
nishment As  prohibition  lies  only  to  re- 
strain a  court  or  other  tribunal  from  pro- 
ceeding without  jurisdiction,  or  In  excess  of 
its  Jurisdiction,  and  as  attachment  is  a  pure- 
ly statutory  proceeding,  the  questions  pre- 
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sented  are  principally  jnrlsdlctional  In  char- 
acter, and  perspicuity  demands  an  Inquiry 
Into  the  nature  of  both  proceedings.  This 
Bliould  be  preceded.  boweTer,  by  a  statement 
of  the  case. 

W.  W.  Rogers,  a  citizen  of  Ohio  county, 
doing  a  detective  and  collection  business,  and 
having  taken,  by  assignment,  a  large  num- 
ber of  claims  from  persons  residing  In  Penn- 
sylvania against  employes  of  the  Pennsyl- 
vania Railroad  Company,  a  foreign  corpora- 
tion, which  claims  that  It  does  not  own  or 
operate  any  railroad  or  do  any  business  in 
this  state.  Instituted,  before  D.  Z.  Phillips, 
a  Justice  of  the  peace  of  Ohio  county,  more 
than  400  salts  against  the  said  nonresident 
employes  on  the  accounts  so  assigned,  and 
made  the  said  railroad  company  a  garnishee 
in  each  of  them.  The  service  of  process,  as 
to  the  garnishee,  was  by  delivering  a  copy  of 
the  order  of  attachment  "to  J.  J.  McCormlck, 
agent  of  the  said  garnishee  ii.  charge  of  its 
business,  in  the  city  of  Wheeling,  in  said 
coanty,  there  belny  no  other  person  within 
the  state  of  West  Virginia  upon  whom  said 
ordo.  of  attachment  can  be  legally  served." 
In  seme  of  these  cases  the  railroad  company 
appe>ired  specially  for  the  purpose  of  object- 
ing to  the  service  of  process  upon  it,  and 
moved  to  l)e  discharged  because  the  order 
of  attachment  issued  therein  had  not  been 
properly  or  legally  served  upon  it  After 
bearing  the  evidence  and  argument  of  coun- 
sel npon  tb3  motion,  the  justice  overruled 
tt.  Then  the  garnishee  filed  Its  answer,  ad- 
mitting indebtedness,  but  claiming  it  was 
not  liable  as  garnishee,  for  the  following 
reasonci:  Firs*,  because  the  justice  was  wlth- 
onr  Jurisdiction  in  said  cause;  second,  be- 
cause said  Pennsylvania  Railroad  Company 
and  the  principal  debtor  in  the  action  were 
both  citizens  of  the  state  of  Pennsylvania, 
and  the  money  due  was  for  wages  earned  by 
the  defendant  as  an  employe  of  the  railroad 
company,  under  a  contract  between  him  and 
the  railroad  company  in  Pennsylvania,  and 
was  not,  therefore,  subject  to  garnishment 
In  West  Virginia;  third,  because  the  wages 
of  the  defendant  were  exempt  from  execu- 
tion or  forced  sale  under  the  laws  of  Penn- 
sylvania, and  could  not  be  subjected  to  gar- 
nishment In  the  state  of  West  Virginia.  The 
^rnisbee,  therefore,  again  asked  to  be  dis- 
charged, but  the  motion  was  overruled,  and 
judgment  entered  against  the  garnishee  for 
the  amount  of  the  Indebtedness  admitted. 
The  record  here  shows  a  transcript  of  the 
proceedings  in  only  one  of  these  cases,  that 
of  Rogers,  assignee,  against  James  R.  Sny- 
der. The  bringing  of  these  suits  was  com- 
menced in  July  or  August,  1901,  and  many 
Judgments  were  rendered  against  the  gar- 
Dlabee.  On  the  lOth  day  of  January,  1902, 
the  Pennsylvania  Railroad  Company  pre- 
sented to  a  judge  of  the  circuit  court  of  Ohio 
county  its  petition,  praying  for  a  writ  of 
prohibition  to  restrain  Rogers  and  Phillips, 
and  each  of  them,  "from  proceeding  further  | 


in  their  said  acts,  doings,  and  proceedings, 
and  from  instituting  any  other  or  further 
proceedings  against"  the  petitioner,  "either 
in  regard  to  the  said  claims  of  the  said  Rog- 
ers against"  the  petitioner  "arising  out  of 
the  assignment  of  claims  to  the  said  Rogers 
by  any  person,  or  against"  the  petitioner's- 
"said  employes  residing  in  the  said  state 
of  Pennsylvania."  In  addition  to  the  facts 
hereinbefore  set  out,  the  petition  contains 
the  following  averment:  "lour  petitioner 
does  not  own  and  does  not  operate  any  rail- 
road or  any  part  of  a  railroad  in  the  county 
of  Ohio,  or  in  the  state  of  West  Virginia,  and 
does  no  budiness  in  the  said  last-named  state 
or  county.  There  is,  however,  located  In  the 
said  city  of  Wheeling,  an  agent  of  what  Is 
known  as  the  'Star  Union  Line,'  wWch  is 
an  association  of  several  railroads,  formed 
and  kept  up  for  the  purpose  of  facilitating 
the  handling  of  certain  freight  business.  In 
the  city  of  Wheeling.  The  name  of  said 
agent  is  J.  J.  McCormlck,  and  the  only  serv- 
ice which  was  had  upon  your  petitioner  in 
said  suits  brought  before  the  said  Pliilllps, 
justice  as  aforesaid,  by  the  said  Rogers,  was 
bad  by  serving  copies  of  the  orders  of  at- 
tachment issued  In  said  canse  upon  said  J. 
J.  •  McCormlck.  Your  petitioner  is  advised 
that  the  said  J.  J.  McCormlck  is  not  your 
petitioner's  agent,  and  that  the  said  service 
of  the  said  copies  upon  him  Is  not  such  a 
service  as  should  or  will  bind  your  petitioner 
in  the  said  cases,  and  that  therefore  the  said 
Phillips,  justice  as  aforesaid,  Is  without  juris- 
diction to  render  any  decision,  or  enter  any 
order  or  judgment,  against  your  petitioner 
in  the  said  cases."  The  petitioner  further 
shows  that  some  of  the  employes  against 
whom  these  actions  were  brought  had  in- 
stituted chancery  suits  in  Pennsylvania,  seek- 
ing to  restrain  the  railroad  company,  by 
Injunction,  from  paying  the  judgments  recov- 
ered by  Rogers  in  Ohio  county,  and  a  tran- 
script of  the  record  of  one  of  said  equity 
cases,  showing  all  the  proceedings  therein 
and  the  opinion  of  the  Judge  in  the  cause,  is 
filed  as  a  part  of  the  petition.  A  rule  was 
awarded  against  Rogers  and  Phillips,  re- 
turnable on  the  16th  day  of  January,  1902, 
which  on  said  date  was  continued  until  the 
Ist  day  of  February,  1902,  when  there  was 
a  final  hearing,  and  the  court  discharged 
the  rule,  dismissed  the  petition,  and  gave 
costs  against  the  petitioner,  and  the  cause  is 
now  here  on  a  writ  of  error  to  said  Judg- 
ment. 

Attachment  Is  no  part  of  the  general  Juris- 
diction of  any  court.  It  Is  purely  statutory, 
and,  though  everywhere  vested  by  statute 
in  courts  of  general  jurisdiction,  it  Is  still 
a  special  and  limited  power,  resting  npon  its 
own  peculiar  grounds,  acting  In  its  own  pre- 
scribed modes,  and  leading  to  its  own  specific 
i-esults.  Drake  on  Attach.  {  83;  Waples  on 
Attach.  H  635,  637.  When  Jurisdiction  by 
attachment  is  conferred  upon  and  exerdsed 
by  courts  of  general  Jurisdiction,  It  Is  special. 
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and  unsupported  by  presumptions  In  Us  fa- 
vor. Waples  on  Attach.  I  639.  The  stat- 
utory prerequisites  to  attachment  are  Juris- 
dictional.   Waples  on  Attach.  §§  625,  C27. 

Attachment  is  in  the  nature  of  a  proceed- 
ing In  rem.  There  is  an  actual  seizure  of  prop- 
.erty,  except  where  It  is  in  the  form  of  gar- 
nishment In  the  case  of  garnishment,  it 
retains  its  character  as  pne  in  the  nature  of 
a  proceeding  In  rem,  although  there  is  no  ac- 
tual seizure  of  property  under  the  order  of 
attachment,  for  by  service 'of  the  order  upon 
the  garnishee  it  arrests  the  debt  in  his  hands, 
and  holds  it  through  bim,  subject  to  the 
Judgment  of  the  court  The  claim  subject- 
ed by  garnishment  is  estate  of  the  principal 
debtor  in  the  hands  of  the  garnishee,  and  the 
proceeding  is  against  It  as  a  res,  a  thing, 
and  not  against  the  garnishee  personally, 
except  to  compel  hhn  to  turn  it  over  to  the 
creditor  of  the  prhicipal  defendant  in  satis- 
faction of  his  claim.  In  every  ptactlcal 
sense,  it  amounts  to  a  seizure  of  a  thing. 
"Garnishment  is  in  the  nature  of  a  proceed- 
ing in  rem,  since  its  aim  is  to  Invest  the 
plaintiff  -with  the  right  and  power  to  appro- 
priate, to  the  satisfaction  of  his  claim  against 
the  defendant,  property  of  the  defendant's 
In  the  garnishee's  hands,  or  a  debt  due  from 
the  garnishee  to  the  defendant"  Drake  on 
Attach.  {  452;  Wade  on  Attach.  {  838.  With- 
out such  seizure,  no  Jurisdiction  over  the  res 
is  acquired,  and  no  Judgment  against  It  can 
be  rendered,  although  the  court  may  have 
Jurisdiction  of  the  parties.  Garnishment  U 
no  exception  to  this  rule,  as  will  be  shown. 
Jurisdiction  of  the  person  of  the  garnishee 
must  be  acquired  by  service  upon  him,  but 
this  does  not  necessarily  give  Jurisdiction  of 
the  res  or  debt  owing  by  him,  which  belongs 
to  the 'defendant,  whose  right  to  It  must  be 
extinguished  by  bringing  it  within  the  Juris- 
diction of  the  court  by  proper  proceedings, 
and  subjecting  It  to  the  satisfaction  of  the 
plaintiff's  demand  by  a  proper  Judgment 

Just  here  it  is  to  be  further  observed  that 
courts  have  no  extraterritorial  Jurisdiction 
over  either  persons  or  property  in  attachment 
suits.  To  maintain  a  proceeding,  there  must 
be  Jurisdiction  over  the  one  or  the  other,  or 
both.  Waples  on  Attach.  S  644.  "Juris- 
diction over  persons  and  property  in  any 
state  is  confined  to  the  persons  and  proper^ 
within  the  territorial  bounds  of  the  state. 
No  court  within  It  can  exercise  Jurisdiction 
beyond  it  To  exercise  It  over  persons  or 
property  in  another  state  would  be  an  un- 
warrantable assumption  and  arrogatlon  of 
unlawful  authority,  entitled  to  no  respect  on 
the  principle  of  comity,  but  meriting  rebuke 
and  resistance  as  a  wanton  abuse  of  power. 
A  judgment  rendered  In  any  state  against  a 
person  or  property  over  which  the  court  has 
no  jurisdiction  Is  not  entitled  to  full  faith 
and  credit'  In  other  states,  but  its  validity 
may  be  questioned  on  Jurisdictional  grounds, 
and  Its  enforcement  resisted;  for,  not  being 
by  due  process  of  law,  it  is  entitled  to  no 


regard,  even  in  the  state  where  it  Is  ren- 
dered; and  It  may  be  Impeached  collaterally 
anywhere."  Waples  on  Attach,  i  648.  In 
other  words,  such  action  is  absolutely  null 
and  void  for  want  of  Jurisdiction. 

In  exact  alignment  with  this  general  prop- 
osition of  law,  which  Is  not  questioned  any- 
where, it  has  been  held  by  the  courts  of  tills 
country,  with  practical  unanimity,  tliat  a 
nonresident  cannot  be  subjected  to  the  pro- 
cess of  garnishment  although  caught  witliin 
the  state  temporarily  and  served  with  pro- 
cess. The  moment  that  It  is  made  to  appear 
to  the  court  that  be  is  a  nonresident  only 
temporarily  within  the  state,  without  prop- 
erty or  effects  of  the  defendant  in  his  posses- 
sion In  the  state,  or  owing  him  a  debt  paya- 
ble within  the  state,  the  Jurisdiction  of  the 
court  ends.  "In  this  country  the  question 
has  been  repeatedly  presented,  and  the  uni- 
form tenor  of  the  adjudications  establishes 
the  doctrine,  that  whether  the  defendant  re- 
side or  not  in  the  state  in  wliich  the  attach- 
ment is  obtained,  a  nonresident  cannot  be 
subjected  to  garnishment  there,  unless,  when 
garnished,  be  have  in  the  state  property  of 
the  defendant  in  his  hands,  or  be  bound  to 
pay  the  defendant  money.^or  to  deliver  to 
him  goods,  at  some  particular  place  in  that 
state."  Drake  on  Attach.  {  474;  Wade  on 
Attach,  t  413;  Waples  on  Attach.  |{  3S7- 
892. 

It  is  said  tliat  the  first  announcement  of 
this  doctrine  in  this  country  was  made  by 
the  Supreme  Judicial  Court  of  Massachu- 
setts. In  that  state  the  proceeding  Is  called 
"trustee  process,"  and  the  garnishee  here 
would  there  .be  called  the  "trustee."  The 
reason  given  for  holding  that  a  nonresident 
cannot  be  subjected  to  garnishment  Is  stated 
in  Tlngley  v.  Bateman,  10  Mass.  346,  347,  as 
follows:  "The  summoning  of  a  trustee  la  like 
a  process  In  rem.  A  chose  In  action  is  there- 
by arrested  and  made  to  answer  the  debt  of 
the  principal.  The  person  entitled  by  the 
contract  or  duty  of  the  supposed  trustee  la 
thus  summoned  by  this  species  of  effects. 
These  are,  however,  to  be  considered  for 
this  purpose  as  local,  and -as  remaining  at  the 
residence  of  the  debtor  or  person  intrusted 
for  the  principal;  and  his  rights  in  this  re- 
spect are  not  to  be  considered  as  following 
the  person  of  the  debtor  to  any  place  where 
he  may  be  transiently  found,  to  be  taken 
there  at  the  will  of  a  third  person,  within 
a  jurisdiction  where  neither  the  original  cred- 
itor nor  debtor  reside."  It  is  further  stated 
In  said  opinion  that  in  the  process  of  foreign 
attachment  by  the  custom  of  London,  out  of 
which  our  system  of  attachment  law  orig- 
inated, and  from  which  it  differs  to  no  con- 
siderable extent  the  garnishee  must  be  suk- 
gested  to  be  a  man  within  the  city.  Proceed- 
ing, the  court  says:  "The  principal  has  not 
been  made  a  party  by  any  legal  summons, 
and  he  may  justly  object  to  the  transfer  of 
bis  demands  against  Daggett  attempted  to 
be  made  in  this  case  by  Daggett's  collusive 
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or  transient  removal  within  the  process  of 
this  court:  that  the  credits  or  effects  in  his 
hands  belonging  to  Bateman  hare  never  been 
legally  attached,  and  that  the  summoning  of 
Daggett  was  to  no  purpose  a  sufficient  serv- 
ice of  this  writ;  and,  as  this  defect  of  service 
appears  In  the  proceedings,  the  court  dismiss 
the  action  ex  offldq."  The  same  principle  is 
announced  In  all  the  following  cases:  Nye  v. 
Llscombe,  21  Pick.  263;  Hart  v.  Anthony,  15 
Pick.  445;  Lovejoy  v.  Albee,  33  Me.  414,  54 
Am.  Dec.  630;  Lawrence  v.  Smith,  45  N.  H. 
533,  86  Am.  Dea  188;  Baxter  v.  Vincent,  6 
Yt  614;  Oreea  v.  Bank,  25  Conn.  462;  Bay 
V.  Underwood,  8  Pick.  302;  Cronin  v.  Foster, 
18  B.  I.  196;  Smith  v.  Baton,  SS  Me.  307,  68 
Am.  Dec.  746;  Jones  v.  Winchester,  6  N.  H. 
497;  Sawyer  v.  Thompson,  24  N.  H.  610; 
Young  T.  Boss,  31  N.  H.  201;  Peck  t.  Bar^ 
uum,  24  Yt.  75;  Binge  v.  Green,  52  Yt  204; 
Squalr  v.  Shea,  26  Qblo  St  &15;  Peters  v. 
Bogers,  6  Mason,  555,  Fed.  Cas.  No.  11,033. 

In  14  Am.  &  Bng.  Bnc.  Law  (2d  Ed.)  815,  It 
is  said:  "Under  statutes  providing  generally 
for  summoning,  as  garnishees,  persons  in- 
debted to  the  defendant  or  having  in  their 
possession  property  belonging  to  him,  it  has 
been  held  that  nonresidents  were  exempt 
from  liability  to  be  so  summoned,  though 
found  temporarily  within  the  state,  and  In 
some  Jurisdictions  the  statutes  have  express- 
ly provided  that  only  residents  of  the  state 
shall  be  so  summoned.  On  the  other  hand, 
there  are  statutes  which  expressly  provide 
that  nonresidents  may  be  summoned  as  gar- 
nishees, and  by  the  weight  of  authority  it 
seems  that  the  mere  fact  that  a  person  is  a 
nonresident  does  not  exempt  him  from  lia- 
bility to  be  so  summoned  when  the  question 
Is  not  affected  by  the  situs  of  the  res  sought 
to  be  reached  by  the  process."  A  hasty  read- 
ing of  this  might  lead  one  to  say  that  it  ta 
in  conflict  with  the  general  proposition  here- 
tofore announced,  but  It  is  not  The  distinc- 
tion between  summoning  the  garnishee,  by 
which  Jurisdiction  over  his  person  Is  acquir- 
ed, and  the  obtaining  of  Jurisdiction  of  the 
res,  the  claim  sought  to  be  subjected,  must 
be  observed.  If  a  nonresident  be  found  tem- 
porarily within  the  state,  he  may  undoubted- 
ly be  summoned,  and  must  appear  and  an- 
swer. But  when  it  is  shown  by  his  answer 
that  be  is  a  nonresident,  having  no  property 
of  the  defendant  In  bis  possession  within  the 
state,  nor  owing  him  any  debt  payable  with- 
in the  state,  nor  bound  by  any  contract 
to  deliver  any  property  to  him  within  the 
state,  the  want  of  Jurisdiction  of  the  res 
appears,  and,' when  established,  the  proceed- 
ing must  end,  although  there  is  Jurisdiction 
of  the  person  of  the  garnishee.  "When  one 
Is  summoned  as  garnishee  in  a  state  of 
which  he  is  not  a  resident  it  is  necessary 
for  his  own  protection  that  he  should  an- 
swer to  tiie  proceeding,  and  avail  himself 
of  whatever  defense  he  has  against  liability, 
or  he  will  be  liable  to  a  Judgment  by  de- 
fftult  against  him.  If  the  law  under  which 


be  was  summoned  authorize  that  course  of 
proceeding;  for,  by  the  service  of  process, 
the  court  acquires  Jurisdiction  over  his  per- 
son, and  the  question  whether  it  has,  or  can 
take,  Jurisdiction  of  the  effects  in  bis  hands, 
can  only  be  raised  by  himself  upon  his  an- 
swer." Drake  on  Attach.  S  476.  It  Is  to  be 
observed  that  In  the  quotation  from  14  Am. 
&  Bug.  Bnc.  Law  (2d  Ed.)  it  is  said  the 
nonresident  is  liable  to  be  summoned  "when 
the  question  Is  not  affected  by  the  situs  of 
the  res  sought  to  be  reached  by  the  process." 
But  two  cases  have  been  found  which 
completely  Ignore  the  principle  that  a  non- 
resident cannot  be  held  as  garnishee  when 
It  is  shown  that  he  is  a  nonresident,  and  has 
no  effects  of  the  debtor  In  his  possession 
within  the  state,  and  owes  him  no  debt 
payable  within  the  state.  They  are  Moly- 
neaux  v.  Seymour,  30  Ga.  440,  76  Am.  Dec. 
662,  and  Morgan  v.  Neville,  74  Pa.  62.  Both 
of  these  cases  not  only  Ignore  that  proposi- 
tion, but  fall  to  distinguish  attachment  which 
is  a  special  limited  statutory  proceeding, 
from '  proceedings  in  which  the  courts  exer- 
cise general  Jurisdiction,  and  In  which  strict 
compliance  with  the  requirements  in  matters 
of  procedure  Is  not  ordinarily  Jurisdictional, 
as  we  have  seen  that  it  is  in  attachment  and 
garnishment.  Where  the  action  Is  in  perso- 
nam, Jurisdiction  of  the  person  of  the  de- 
fendant is  plenary  Jurisdiction,  giving  the 
court  full  power  for  all  purposes  of  the 
action.  But  in  garnishment,  as  we  have 
seen,  Jurisdiction  of  the  person  of  the  gar- 
nishee is  only  partial  Jurisdiction.  It  is 
generally  so  held.  No  attention  whatever 
was  paid  to  this  distinction  in  the  two  cases 
named.  The  Pennsylvania  decision  is  vig- 
orously condemned  by  Mr.  Thompson,  in  his 
Commentaries  on  the  Law  of  Corporations. 
See  volflme  7,  {  8073,  note  4,  pp.  6432,  6433. 
In  14  Am.  &  Bng.  Bnc.  Law  (2d  Bd.)  805, 
the  following  is  found:  "The  rule  announced 
in  a  number  of  late  and  well-considered  cases, 
and  which  seems  to  be  the  doctrine  which 
'Yrill  best  protect  the  interest  of  commerce,  is 
that  a  debtor  majr  be  charged  as  garnishee 
of  his  creditor,  without  regard  to  the  Illusive 
theories  as  to  the  situs  of  a  debt  in  any 
Jurisdiction  In  which  an  action  could  have 
been  brought  by  such  creditor  against  the  , 
debtor  for  the  recovery  of  the  debt,  though 
personal  service  cannot  be  had  upon  the 
defendant"  For  this  proposition,  several 
cases  are  cited.  But  these  cdses  do  not  re- 
pudiate, overturn,  nor  say  anything  In  con- 
flict with,  the  proposition  that  a  nonresident 
cannot  be  subjected  to  garnishment  unless 
he  has  effects  of  the  debtor  within  the  state, 
or  owes  any  debt  payable  within  the  state, 
or  has  contracted  to  deliver  to  him  property 
within  the  state.  Most  of  them  are  cases 
against  foreign  corporations  doing  business 
within  the  state,  and  which  have.  In  some 
sense,  become  domestic  corporations  by  hav- 
ing complied  with  the  statute  of  the  state, 
and  voluntarily  made  themselves  Subject  *a> 
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Its  process,  Just  as  if  they  were  domestic 
corporations.  Such  Is  Moouey  v.  Buford,  18 
C.  G  A.  421,  72  Fed.  32.  In  Pomeroy  v. 
Rand,  McNally  &  Co.,  157  IlL  176,  41  N.  B. 
636,  the  garnishee  -was  a  resident  of  the  state. 
In  Mooney  v.  Railroad  Ck).,  60  Iowa,  346,  14 
N.  W.  343,  the  garnishee  railroad  company 
operated  its  railroad  within  the. state,  and 
was  held  to  be  a  citizen  of  the  state.  In 
Bank  y.  Insurance  Oo.,  83  Iowa,  491,  60  N. 
W.  53,  32  Am.  St  Rep.  316,  the  garnishee 
Insurance  company  was  held  to  be  doing 
business  within  the  state,  and  the  case  was 
assimilated  to  the  Mooney  Case,  and  the  de- 
cision based  upon  the  same  principle.  In 
Railroad  CX).  t.  Thompson,  31  Kan.  180,  1 
Pac.  622,  47  Am.  Rep.  497,  the  garnishee 
railroad  company  had  teased  property  and 
was  doing  business  within  the  state.  In 
Railroad  Oo.  v.  Sharitt,  43  Kan.  375,  23  Pac. 
430,  8  L.  R.  A.  385,  389,  19  Am.  St  Rep.  143, 
the  railroad  company  did  business  and  oper- 
ated its  road  In  both  of  the  states  between 
the  courts  of  which  the  conflict  occurred, 
and  the  question  was  not  one  of  Jurisdiction 
on  the  ground  involved  here,  but  the  en- 
forcement of  the  exemption  laws  of  a  for- 
eign state  in  the  garnishment  proceeding.  In 
Harvey  ▼.  Railroad  Co.,  60  Minn.  405,  62 
N.  W.  005,  17  U  R.  A.  84,  involving  the  va- 
lidity of  a  garnishment  made  in  Montana,  it 
was  found  and  held  that  the  railroad  com- 
pany operated  its  railroad  in  the  state  of 
Montana.  In  Hardware  Co.  v.  Lang,.  127 
Mo.  242,  29  S.  W.  1010,  the  garnishees  were 
residents  o£  the  state.  In  Insurance  Oo.  v. 
Chambers,  63  N.  J.  Eq.  468,  32  Atl.  663,  the 
garnishee  insurance  company  was  held  to 
be  doing  business  within  the  state  In  which 
it  was  garnished.  In  Railroad  Co.  v.  Barn- 
bill,  91  Tenn.  396,  19  S.  W.  21,  30  Am.  St 
Rep.  889,  the  garnishee  railroad  tompany 
was  held  to  be  a  domestic  corporation  of  the 
state.  It  la  also  insisted  in  the  brief  that 
Railroad  Co.  v.  Sturm,  174  U.  S.  710,  18  Sup. 
Ct  797,  43  L.  Ed.  1144,  at  least  countenances 
the  proiK>sltion  that  a  nonresident  temporai^- 
ily  within  the  state  may  be  subjected  to  gar- 
nishment It  certainly  does  not  so  decide. 
Mr.  Justice  McKenna  says,  "We  are  not  con- 
cerned to  inquire  whether  the  cases  which 
decide  that  a  debtor  temporarily  in  a  state 
'  cannot  be  garnished  there  are  or  are  not  Jus- 
tified by  principle."  At  another  placer  he 
says,  of  the  locality  of  the  debt  "But  we  do 
not  thinlc  it  necessary  to  resort  to  the  idea 
at  all,  or  to  give  it  important  distinction." 
On  the  contrary,  the  following  language  from 
him  strongly  indicates  that,  at  least,  the  dom- 
icile of  the  garnishee  determines  the  Juris- 
diction of  the  debt  sought  to  be  subjected: 
"The  essential  service  of  foreign  attachment 
laws  is  to  reach  and  arrest  the  payment  of 
what  is  due  and  might  be  paid  to  a  nonresi- 
dent to  the  defeat  of  ills  creditors.  To  do 
this,  he  must  go  to  the  domicile  of  his  debtor, 
and  can  only  do  it  under  the  laws  and  proce- 
dure in  force  there.    This  is  a  legal  necessity. 


and  considerations  of  attos  are  somewhat  arti- 
ficial. If  not  artificial,  whatever  of  substance 
there  is  must  be  with  the  debtor.  He,  and  he 
only,  lias  ^something  in  his  hands.  That  some- 
thing is  the  res,  and  gives  character  to  the  ac- 
tion as  one  in  the  nature  of  a  proceeding  in 
rem."  By  the  word  "debtor"  here  he  means 
the  garnishee,  the  man  owing  the  debt  sought 
to  be  subjected  byattachment.  Heqnotesfrom 
the  opinion  in  Andrews  v.  Clarke,  1  Garth. 
25,  passing  upon  the  law  of  attachment  un- 
der the  custom  of  London,  where  it  Is  said: 
"For  it  was  always  the  custom  in  London  to 
attach  debts  upon  bills  of  exchange  and  gold- 
smiths' notes,  etc.,  if  the  goldsmith  who  gave 
the  note  on  the  person  to  whom  the  bill  is 
directed  liveth  within  the  city,  without  any 
respect  had  to  the  place  where  the  debt  was 
contracted."  In  that  case  a  prohibition  was 
denied  which  bad  been  asked,  upon  the 
grounds  that  the  cause  of  action  did  not 
arise  in  London,  but  was  made  in  the  county 
of  Middlesex.  What  Mr.  Justice  McKenna 
w^s  disposing  of  as  fallacious  and  unsound 
was  the  proposition,  advanced  by  a  Kansas 
Judge,  that  the  situs  of  the  debt  is  with  the 
man  to  whom  it  Js  due,  and  not  with  the 
man  who  owes  it  He  not  only  abstains 
from  questioning  the  soundness  of  the  deci- 
sions holding  that  a  debtor  temporarily  in  a 
state  cannot  be  garnished,  but  he  shows  also 
tliat  the  case  he  was  considering  was  within 
that  principle,  for  he  says,  "There  is  no  fact 
of  change  of  domicile  in  the  case.  The 
plaintiff  in  error  was  not  temporarily  in  Iowa. 
It  was  an  Iowa  corporation  and  a  re^dent 
of  the  state,  and  was  such  at  the  time  the 
debt  sued  on  was  contracted."  Tliis  opinion 
does  not  militate  against  the  principle  so 
generally  recognized,  but  rather  upholds  it 
This  question  seems  never  to  .ba^®  been 
raised  nor  passed  upon  in  this  state.  But 
two  cases,  not  like,  but  in  some  respects  sim- 
ilar to  this,  have  been  decided.  Mahany  t. 
Kepbart  15  W.  Ya.  609,  and  Stevens  ▼. 
Brown,  20  W.  Va.  450.  By  reference  to 
them  It  will  be  seen  that  in  each  the  Bal- 
timore &  Ohio  Railroad  Company  was  pro- 
ceeded against  as  garnishee  and  debtor  of  a 
nonresident  person,  and  that  the  Jurisdiction 
was  sustained  upon  the  ground  that  said 
railroad  company  maintained  and  operated 
Its  road  In  the  state  of  West  Virginia;  and 
it  was  pointed  out  in  the  opinion  that  it  had 
been  held  In  Hart  v.  Railroad  Co.,  6  W.  Va. 
336,  that  the  acta  of  the  Legislature  had  con- 
ferred corporate  powers  and  privileges  upon 
said  railroad  company,  and  that  said  rail- 
road company  is  an  Incorporated  railroad 
company  within  the  boundaries  of  this  state, 
and  that  the  court  would  take  Judicial  notice 
of  the  fact  It  is  thus  seen  that  it  was  found 
and  expressly  determined,  in  order  to  uphold 
tbe  Jurisdiction  of  the  court  that  the  rail- 
road company  was  within  the  state  of  West 
Virginia,  and  subject  to  its  process.  While 
It  is  not  said  that  it  was  domiciled  In  this 
state,  somewliat  stronger  language  was  used. 
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tmpertliig  tbat  It  was  snbstantlally  a  domes- 
tic corporation.  In  Mahany  t.  Kepbart,  the 
following  is  Quoted  from  Drake  on  Attacb. 
I  479:  "Wbere,  as  Is  sometimes  the  case,  a 
corporation  Is  chartered  by  two  or  more 
states,  it  is  not  in  any  of  those  states  a  for- 
eign corporation,  and  may  be  subjected  to 
garnishment  in  any  of  them,  though  its  of- 
fice and  place  of  bnainess  be  not  in  the  state 
In  which  the  garnishment  takes  place."  The 
other  case,  Stevens  v.  Brown,  was  disposed 
of,  and  the  Jnrisdlctioa  sustained,  upon  the 
same  grounds.  As  tending  to  uphold  their 
position,  counsel  for  defendants  in  error 
quote  tiie  following  from  the  opinion  In 
Beime  v.  Rosser,  26  Grat.  538,  which  was 
quoted  also  in  Mabany  y.  Kephart:  "All  ac- 
tions are  either  local  or  transitory.  Real  ac- 
tions are  local,  and  personal  actions  are 
transitory.  This  is  a  personal  action,  being 
for  the  recovery  of  damages  for  the  breach 
of  a  contract,  and  is  therefore  a  transitory 
action.  It  is  a  general  principle  of  the  com- 
mon law  that  a  transitory  action  can  be 
brought  against  a  party  wherever  he  may 
be  found  and  served  Vith  process,  no  matter 
where  he  may  reside,  or  where  the  execution 
may  have  arisen."  This  has  no  shadow  of 
application.  It  was  quoted  to  uphold  the 
action  of  the  court  in  giving  a  personal  Judg- 
ment against  Kephart,  a  nonresident  who 
had  appeared  to  the  action,  being  the  defend- 
ant, not  the  garnishee,  in  the  action. 

The  principle  which  forbids  garnishment 
of  a  nonresident  individual  temporarily  in 
the  state  applies  to  foreign  corporations. 
Unless  doing  business  within  the  state,  they 
are  not  subject  to  garnishment  therein.  This 
Is  the  only  extent  to  which  the  rule  is  re- 
laxed in  such  cases.  "Owing  to  the  growth 
of  corporations,  and  the  transaction  of  their 
business  in  Jurisdictions  other  than  those  In 
which  they  were  Incorporated,  there  are  stat- 
utes In  practically  all  Jurisdictions  which  au- 
thorize the  service  of  process  upon  certain 
ofllcera  .or  agents  of  foreign  corporations,  and 
a.  foreign  corporation,  transacting  business  in 
a  Jurisdiction  in  which  such  statutes  exist, 
impliedly  submits  itself  to  the  Jurisdiction  of 
the  courts  therein,  and  may  be  summoned  as 
Kamlsbee  if  corporations  and  nonresident  in- 
dividuals are  liable  to  be  so  summoned." 
14  Ami  &  Eng.  Enc.  Law  (2d  Ed.)  816.  Ob- 
serve that  this  rule  says  they  may  be  sum- 
mooed.  It  does  not  say  that,  by  summon- 
ing them  under  such  circumstances.  Jurisdic- 
tion of  the  res  is  obtained.  It  Is  not  enough 
In  such  case,  to  confer  such  Jurisdiction,  that 
Jurisdiction  of  the  person  of  the  garnishee 
may  be  obtained,  any  more  than  In  the  case 
of  an  individual.  "A  corporation  frequently 
does  business  at  the  same  time  In  several 
different  states,  and  It  Is  liable  to  garnish- 
ment In  any  one  of  them  where  It  has  an 
otiicer  upon  whom  process  may  be  legally 
served.  If  It  has  property  of  the  defendant 
there.  If  a  corporation  is  chartered  in  dif- 
ferent states,  it  has  corporate  existence  in 
m&cii,  as  a  matter  ot  course,  and  may  be 
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treated  in  eac^  as  a  resident  But  If  not 
thus  chartered,  so  as  to  be.  In  contemplation 
of  law,  a  resident  of  the  state,  it  comes  un- 
der the  rule  governing  natural  persons." 
Waples  on  Attach.  {  801.  In  this  statement, 
Wapies  appears  to  be  fully  sustained  by  the 
numerous  cases  cited  in  support  ot  the  text 
from  the  American  and  English  Encyclo- 
ptedla  of  Law  last  above  quoted.  In  most 
of  these  cases  it  appears  that  the  foreign  cor- 
porations garnished  had  places  of  business 
where  they  transacted  their  corporate  busi- 
ness with  agents  in  charge  of  it  as  their  own 
business.  In  some,  they  were  railroad  com- 
panies operating  lines  through  the  states  un- 
der legislative  permission,  and  subjected  by 
legislation  to  the  liabilities  of  domestic  cor- 
porations. In  some,  the  statutes  expressly 
made  foreign  corporations  liable  to  garnish- 
ment Generally,  they  uphold  the  proposi- 
tions quoted  from  Waples. 

The  garnishee  sought  to  be  held  by  the  Jus- 
tice in  this  state  admitted  in  its  answer  that 
!  it  owed  the  defendant  $24.  As  it  was  bound 
.  to  answer  fully,  if  at  clU,  and  make  a  full 
;  disclosure  of  all  the  estate  of  defendant  in 
[  its  handle,  and  this  answer  was  not  contro- 
verted or  excepted  to,  the  answer  amounts 
to  a  denial  that  the  railroad  company  had 
anything  in  its  hands  except  said  sum  of 
money,  and  substantially  denied  that  that 
sum  was  payable  in  the  state  of  West  Vir- 
ginia. By  the  same  answer  it  averred  that  it 
was  a  citizen  of  the  state  of  Pennsylvania, 
that  Snyder  was  a  citizen  of  sold  state,  and 
that  said  sum  was  due  for  wages  earned  in 
Pennsylvania  under  a  contract  made  in  Penn- 
sylvania. Being  uncontroverted,  the  answer 
must  be  taken  as  true  as  to  all  these  mat- 
ters. It  negatives  any  liability  to  the  defend- 
ant In  West  Virginia  either  for  money  or  on 
account  of  property,  and  also  the  Jurisdiction 
of  the  court  because  of  the  nonresidency  of 
the  garnishee.  The  uncontroverted  averment 
that  the  money  was  due  on  account  of  wages 
earned  in  Pennsylvania  under  a  contract 
there  made  gives  rise  to  the  legal  presump- 
tion that  it  is  payable  In  Pennsylvania.  Hef- 
flebower  v.  Detrlck,  27  W.  Va.  16.  That 
negatives  any  mere  presumption  of  money 
agreed  to  be  paid  to  Snyder  In  this  state. 
The  petition  admits,  however,  that  the  rail- 
road company  had  some  connection  with  the 
Star  Union  Line  of  which  McOormick  was 
agent  but  denies  that  the  railroad  company 
itself  was  doing  business  In  the  state.  The 
existence  of  this  Star  Union  Line  and  Its 
operations  in  the  county  of  Ohio  is  the  only 
ground  for  saying  that  the  Pennsylvania 
Kailroad  Company  does  business  In  the  state. 
This  seems  to  be  fully  admitted.  It  is  not 
contended  that  the  railroad  company  has 
con:)plied  with  the  statutory  requirements 
giving  to  foreign  corporations  the  rights,  and 
subjecting  them  to  the  liabllltlea,  of  domestic 
corporations.  So  it  must  be  determined 
whether  its  connection  with  the  Stnr  Union 
Line  amounts  to  a  doing  business  within  the 
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state  so  as  to  make  It  liable  tp  garnishment 
The  Star-  Union  Line  Is  a  sort  of  Joint  traflBc 
arrangement  maintained  by  several  railroads 
to  facilitate  the  handling  and  forwarding  of 
freight  One  of  these  la  the  garnishee  com- 
pany. It  appoints  the  president  of  the  Star 
Union  Line,  and  be  appointed  McCormlck, 
the  agent  In  charge,  and  it  Is  said  McCormlck 
solicits  freight  for  the  Pennsylvania  Railroad 
Company.  The  garnishee  company  contrib- 
utes to  the  expenses  and  maintenance  of 
tills  arransoraent,  and  in  that  way  to  the 
payment  of  the  agent  for  bis  services.  !  t 
does  not  amount  to  a  doing  business  witblD 
the  state  within  the  meaning  of  the  law  of 
garnishment  The  Pennsylvania  Railroad 
Company  has  not  In  any  sense  made  itself  a 
West  Virginia  corporation  by  contributing  to 
the  maintenance  of  tills  Joint  traffic  arrange- 
ment, although  It  may  in  some  sense— a  lim- 
ited sense— amount  to  a  doing  business  with- 
in the  state.  It  could  not  be  regarded  as 
being  within  the  state  otherwise  than  tran- 
siently. It  operates  no  lines  here,  runs  no 
cars  here,  and  performs  none  of  Its  business 
as  a  common  carrier  within  the  state. 
Whether  it  would  amount  to  doing  Business 
within  the  meaning  of  the  statiite  prohibiting 
a  foreign  corporatian-  from  doing  business 
without  complying  with  certain  regulations  Is 
not  the  test  To  do  business  within  the 
meaning  of  the  law  of  garnishment.  It  must 
bring  Itself  within  the  state  in  some  sub- 
stantial way.  It  is  not  enough,  as  has  been 
said,  that  process  may  be  served  upon  it 
That  only  gives  Jurisdiction  in  personam,  not 
necessarily  Jurisdiction  of  the  claim  sought 
to  be  reached  in  Its  hands.  This  view  is  tin- 
doubtedly  supported  by  the  great  weight  of 
authority.  In  some  states,  nonresidents'  are 
by  statute  expressly  made  liable  to  the  pro- 
cess of  garnishment  and  many  cases  are  to 
bo  found  In  which  the  decisions  are  based 
upon  these  statutes.  Where  they  do  not  ex- 
ist, the  foreign  corporation  held  as  garnishee 
is  held  to  be  within  the  state  in  the  trans- 
action of  Its  ordinary  corporate  business,  and 
that  holding  Is  based,  in  the  cases  of  rail- 
roads, In  almost  every  Instance,  upon  the 
operation  of  a  line  of  railroad  within  the 
state,  and  not  merely  upon  the  presence  of 
an  agent  whose  business  it  Is  to  solicit 
freight  or  to  manage  a  Joint  traffic  arrange- 
ment which  Is  handled  over  the  line  of  some 
other  railroad  within  the  state.  Thomp. 
Com.  Cor.  vol.  T,  {{  806fr-8073,  fully  supports 
this  decision.  For  a  full  discussion  of  the 
subject  and  a  conclusion  in  exact  accord 
with  ours,  see  Freeman  on  Executions,  1 161a. 
The  Justice  was  without  Jurisdiction  for 
another  reason.  The  return  of  service  of  the 
order  of  attachment  is  clearly  insufficient 
It  does  not  show  that  McCormlck,  the  agent, 
resided  In  the  county  of  Ohio.  The  service 
was  evidently  made  under  section  35  of 
chapter  50  of  the  Code.  Section  38  of  the 
same  chapter  provides  that  service,  under 
any  of  the  preceding  four  sections,  shall  be 
made  In  tbe  county  In  which  the  i)er8on  serv- 


ed resides,  and  that  tbe  return  must  show 
that  he  resides  In  tbe  county.  It  says  further 
that  If  the  return  does  not  show  this,  tbe 
service  shall  not  be  valid.  In  Taylor  v.  Rail- 
road Co.,  35  W.  Va.  328,  13  S.  E.  ,1009,  It  has 
been  decided  that  a  Judgment  based  on  a  re- 
turn of  service  not  showing  that  fact  is  void, 
there  having  been  no  appearance.  To  the 
same  effect  Is  Frazler  v.  Railroad  Co.,  40  W. 
Va.  224,  21  S.  E.  723;  and  the  doctrine  Is  ap- 
proved In  Hopkins  v.  Railroad  Co.,  42  W.  Va. 
535,  26  S.  E.  187,  and  Ry,  Co.  v.  Wright,  50 
W.  Va.  653,  41  S.  E.  147. 

This  defect  of  service  would  be  cured  by 
an  appearance  in  an  action  in  personam,  and 
especially  in  a  Justice's  court  for  section  33 
of  cliapter  50  of  the  Code  provides  that  nn 
appearance  by  the  defendant  Is  equivalent 
to  personal  service.  But  It  does  not  say 
that  an  appearance  by  a  garnishee  shall  be 
equivalent  to  personal  service,  and  to  con- 
strue it  to  mean  that  would  do  violence  to 
the  spirit  of  tbe  law  of  garnishment  Nor 
does  the  statute  anywhere  provide  that  a 
garnishee  may  confer  Jurisdiction  by  his  ap- 
pearance without  service  of  process.  Section 
197,  c.  50,  relating  to  that  subject  requires 
the  delivery  of  a  copy  of  the  order  of  attach- 
ment to  the  person  designated  by  tbe  plain- 
tiff as  garnishee,  and  there  Is  no  provision 
for  his  appearance  until  ofter  that  is  done. 
Why  is  this?  The  garnishee  is  a  stakeholder, 
and  must  be  impartial.  He  cannot  voluntari- 
ly place  his  creditor's  debt  within  the  Juris- 
diction of  a  court  to  the  end  that  it  may  be 
taken  by  some  other  person.  The  debt  must 
be  arrested  and  detained  in  his  bands  by  tbe 
service  of  process,  and  that  must  be  a  suffi- 
cient service  to  hold  It  "Garnishment  rests 
wholI.v  upon  judicial  process,  and  depends 
upon  the  due  pursuit  of  tbe  steps  prescribed 
by  law  for  Its  prosecution.  It  can  borrow  no 
aid  from  volunteered  acts  of  the  garnishee. 
Such  acts  will  be  regarded  as  void,  so  far  as 
they  Interfere  with  the  rights  of  third  par- 
ties. Thus,  under  a  law  requiring  the  gar- 
nislimeut  process  to  be  personally  served  on 
the  garnishee.  It  was  held  that  he  bad  no 
right  to  do  so,  and  that  the  acceptance  or 
waiver  of  service  was  a  nullity  as  against 
other  attaching  creditors,  and  equally  so  as 
against  an  assignee  of  the  debt  In  respect  of 
which  the  garnishee  was  charged.  So,  where 
the  statute  prescribed  that  process  should  be 
served  on  a  corporation  by  service  on  the 
president,  or  any  director  or  manager  there- 
of, an  admission  of  service  of  garnishment 
by  the  attorney  of  a  corporation  was  held  to- 
sutRcIent  to  give  tbe  court  jurisdiction  of  the 
corporation.  So,  where  no  legal  service  of 
process  had  been  made  on  a  corporation  as 
garnishee,  and  yet  the  secretary  of  the  cor- 
poration appeared  and  answered,  and  made 
no  objection  to  the  sufficiency  of  tbe  service. 
It  was  held  that  no  judgment  could  be  ren- 
dered against  the  corporation.  So,  where  a 
garnishment  was  made  after  the  return  day 
of  the  writ,  and  the  garnishee  appeared  and 
answered,  and  Judgment  was  rendered  against 
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blm,  it  was  decided  that  the  process  under 
which  he  was  stnumoned  had  no  validity,  and 
that  he  therefore  stood  as  though  he  had  vol- 
untarily appeared  and  answered  Interroga- 
tories without  notice,  and  the  judgment 
against  him  was  set  aside  as  against  other 
creditors."  Drake  on  Attach.  §  451b.  "The 
garnishee,  in  the  eyes  of  the  law,  Is  a  mere 
stakeholder,  a  custodian  of  the  property  at- 
tached in  his  bands;  he  has  no  pecuniary  In- 
terest. In  the  matter;  he  has  no  cost  to  pay, 
and  therefore  none  to  save;  his  business  Is 
to  let  the  law  take  Its  oourse  between  the 
litigants;  he  has  no  right  to  accept  or  waive 
service  of  the  pro<:eeding,  thereby  favoring 
one  party  at  the  expense  and  injury  of  an- 
other, and  creating  actually  a  privilege  with 
priority  In  favor  of  one  creditor  to  the  preju- 
dice of  another."  Schindler  v.  Smith,  18  La. 
Ann.  476.  To  the  same  effect,  see  Wade  on 
Attach.  {  33<S.  It  is  to  be  remembered  that 
there  has  been  no  service  of  process  on  the 
defendant 

Tlie  whole  case  rests  apon  the  sufficiency 
of  the  proceeding  against  the  garnishee,  to 
arrest  In  its  hands  the  right  of  the  defendant 
to  the  debt  sought  to  be  subjected.  In  such 
case,  the  court's  Jurisdiction  depends  npon 
something  having  been  seized.  Without  it, 
no  suit  can  be  maintained  against  the  gar- 
nishee. The  case  is  quite  different  from  one 
in  which  the  defendant  has  been  served  or 
has  appeared,  and  Is  in  a  position  to  take  bis 
own  exceptious  to  tba  proceedings  on  the 
ground  of  insufficiency.    Waples  on  Attach. 

5  474.  "The  return  of  the  writ  must  state 
all  of  the  facts  that  are  essential  to  a  valid 
service  thereof.  It  must  be  certain,  and 
must  show  that  the  property  was  attached 
in  tbe  hands  of  the  garnishee,  or  the  court  ac- 
quires no  Jurisdiction  over  the  res.  The  re- 
turn should  also  state  on  whom  the  writ 
was  served,  and  the  time  when  service  was 
made.  It  mnst  recite  the  performance  of 
those  acts  required  by  the  statute  as  condi- 
tions precedent  to  a  valid  service  in  garnish- 
ment" 9  Bnc.  PI.  &  Pr.  827,  828.  "In  or^ 
der  that  tlie  defendant  may  be  concluded  by 
tite  proceedings,  it  has  been  held  necessary 
that  there  should  have  been  a  proper  service 
of  process  on  the  garnishee.  The  latter  has 
no  power  to  affect  the  rights  of  the  defendant 
by  voluntarily  appearing  as  garnishee,  and, 
if  he  does  voluntarily  appear,  the  proceedings 
will  afford  no  protection  to  him  against  sub- 
sequent liability  to  tbe  defendant"    14  Am. 

6  Eiig.  Enc.  Law  (2d  Ed.)  885. 

Counsel  for  defendant  in  error  insist  that 
Jurisdiction  is  admitted  by  the  plaintiff  in  er- . 
ror  in  its  petition  for  the  writ  of  prohibition. 
As  before  stated,  that  petition  shows  that 
employes  of  tbe  company  have  instituted 
suits  in  equity  in  Pennsylvania  to  enjoin  the 
petitioner  from  paying  over  their  wages  in 
satisfaction  of  the  Judgments  rendered  by 
Phillips  in  Ohio  county,  W.  Va.  In  the  peti- 
tion is  Incorporated  the  record  of  one  of 
these  chancery  causes,  namely,  O.  C.  Gal- 
braitb  ▼.  B.  M.  Rattet  and  tbe  petitioner. 


The  answer  of  the  railroad  company  in  that 
suit  set '  np  the  Ohio  county  Judgment 
against  Oalbraitli,  and  insisted  npon  its  val- 
idity as  a  defense  in  the  equity  suit,  and 
averred  tliat  tbe  claim  of  Rutter  was  assign- 
ed to  Rogers;  that  the  attachment  was  issu- 
ed by  Phillips,  "Justice  of  the  peace  of  Wash- 
ington district  Ohio  county.  West  Virginia, 
a  competent  tribunal  under  the  laws  of  the 
state  of  West  Virginia,  having  Jurisdiction 
of  tbe  subject-matter;  and  that  the  sum- 
mons was  duly  served,  and  tbe  attachment 
was  duly  served  on  an  agent  of  the  defend- 
ant garnishee,  and  that  the  proceedings  af- 
fecting such  Jurisdiction  are  regular."  The 
Pennsylvania  court  record  further  shows 
that  evidence  was  taken  to  sustain  ^e  alle- 
gations of  the  answer,  and  that  the  court 
found  against  the  railroad  company  as  to 
several  matters  of  fact  and  that  the  railroad 
company  excepted  to  the  findings  of  the 
court  in  not  holding  that  McCormick  was  In 
its  employ;  that  he  was  district  freight  so- 
licitor, whose  principal  duty  it  was  to  solicit 
freight  for  the  defendant;  that  tbe  Union 
Line  was  tbe  through  freight  business  of  tbe 
defendant,  and  a  bureau  of  the  defendant 
for  conducting  Its  through  freight  business; 
that  McCormick  bad  an  office  In  Wheeling, 
W.  Va.,  as  freight  solicitor  of  the  Pennsyl- 
vania Railroad  Company;  and  that  the  Penn- 
sylvania Railroad  Company  had  no  other  of- 
fice In  Wheeling.  This  cannot  amount  to  an 
e8topi>el.  "The  pleadings  of  a  party  In  one 
suit  may  be  used  In  evidence  against  him  In 
another,  not  as  an  estoppel,  but  as  proof, 
open  to  rebuttal  and  explanation,  that  he  ad- 
mitted certain  facts.  But  in  order  to  bring 
such  admissions  home  to  him,  the  pleadings 
must  t>e  either  signed  by  him,  or  It  must  ap- 
pear that  It  was  within  the  scope  of  tbe  at- 
torney's authority  to  admit  such  facts." 
Buzard  v.  McAnulty,  77  Tex.  438,  14  S.  W. 
138;  Perry  v.  Simpson,  40  Conn.  313;  Tabb 
V.  Cabell,  17  Grat  160.  It  does  not  preclude 
or  estop  the  petitioner  on  the  ground  of  hav- 
ing taken  an  Inconsistent  position  in  Judicial 
proceedings,  for  the  reason  that  It  does  not 
appear  to  have  obtained  any  advantage  from 
it  or  Injured  the  other  party  to  this  suit 
Taken  altogether,  as  a  part  of  the  petition, 
It  only  shows  that  the  petitioner  set  up  the 
Ohio  county  Judgment  as  a  defense  In  the 
Pennsylvania  court  and  that  that  court  re- 
fused to  find  from  the  evidence  offered  in 
support  of  the  answer  certain  facts,  which, 
if  found,  as  contended  for  by  the  railroad 
company,  fall  tat  sbbrt  of  establishing  that 
said  company  is  within  the  state  of  West 
Virginia  in  such  sense  as  to  make  a  debt  due 
from  it  to  a  nonresident  subject  to  con- 
demnation by  garnishment  In  the  courts  of 
this  state.  It  is  said  that  the  agency  of  Mc- 
Cormick is  admitted.  Suppose  it  Is;  he  Is 
an  agent,  with  an  office  In  the  city  of  Wheel- 
ing, whose  business  It  Is,  not  to  operate  a 
railroad  In  this  state,  nor  to  transact  the  or- 
dinary business  of  the  Pennsylvania  Railroad 
Company  here,  but  to  solicit  freight  for  it 
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The  answer  does  not  admit  that  th^  raflroad 
company  Is  a  West  Virginia  corporation,  or 
Is  doing  business  within  the  state  as  a  for- 
eign corporation,  nor  that  the  debt  due  from 
It  Is  liable  to  garnishment  tn  this  state. 
True,  it  says  that  the  justice's  court  is  a  com- 
petent tribunal,  having  jurisdiction  of  the 
subject-matter.  That  is  a  conclusion  of  law 
rather  than  an  admlesion  of  fact.  It  also 
says  the  proceedings  aCtcctlng  jurisdiction 
ore  regular.  That,  too.  Is  largely  a  conclu- 
sion of  law.  Treating  these  admissions  as 
evidence  on  the  questions  of  fact  set  up  la 
the  xH3tltion,  eliminating  from  them  the  mat- 
ters of  law  Included,  they  do  not  overthrow 
the  averments  of  the  petition  that  the  rail- 
road company,  and  especially  the  debt  due 
from  it,  are  not  subject  to  garnishment  In 
this  state,  as  Insisted  upon  In  Its  answer 
flled  In  the  Justice's  court  The  pleadings  In 
the  Pennsylvania  equity  cause  are  entitled 
to  but  little  consideration  here  as  admissions. 
Spealfing  of  judicial  admissions  made  In 
pleadings,  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
720,  says,  "They  are  admissible  in  behalf  of 
eithCT  the  adverse  party  or  a  stranger,  pro- 
vided they  were  sworn  to  by  the  client  per- 
sonally, or  were  drawn  under  his  special  In- 
structions." The  answer  was  flled  by  attor- 
neys and  sworn  to  by  one  of  them,  and  there 
Is  nothing  to  show  that  It  wa»  prepared  un- 
der instructions  from  anybody  having  au- 
thority to  bind  the  railroad  company  general- 
ly. On  the  same  page  of  the  same  book,  In 
a  note.  It  to  said:  "In  Bolleau  v.  Rutlin,  2 
Bxch.  665,  it  was  held  that  pleadings  in 
equity,  as  well  as  at  common  law,  are  not 
to  be  treated  as  positive  allegations  o'f  the 
truth  of  the  facts  therein  for  all  purposes, 
but  only  as  statements  of  the  case  of  the 
party,  to  be  admitted  or  denied  by  the  oppo- 
site side,  and,  if  denied,  to  be  proved  and 
ullimately  submitted  for  judicial  decision." 
This  is  peculiarly  applicable  here,  where  It 
clearly  appears  that  the  railroad  company 
against  whom  it  is  attempted  to  maintain 
this  admission  is  struggling  to  protect  Itself 
against  double  liability  for  a  great  number 
of  claims  asserted  agalnsf  It  in  the  courts  of 
two  different  states.  The  record  in  the  case 
relied  upon  was  not  made  between  the  par- 
ties to  the  case  In  which  the  transcript  of 
the  docket  of  the  justice  is  flled  with  the  pe- 
tition—the  only  one  that  can  be  considered 
here.  Hence  It  Is  not  the  same  suit,  nor  be- 
tween the  same  parties;  and  for  that  reason 
Is  entitled  to  less  weight  than  it  would  oth- 
erwise be  entitled  to.  1  Am.  &  Eng.  Enc 
Law  (2d  Ed.)  719.  720. 

As  the  justice  was  without  Jurisdiction  of 
the  res  (the  real  subject-matter)  for  two  rea- 
sons: First,  that  the  service  of  process  was 
Invalid,  and  not  cured  by  appearance,  al- 
though appearance  was  made;  and,  second, 
because  the  subject-matter  Itself  Is  not  In  the 
state,  nor  subject  to  the  process  of  its  courts 
—the  writ  or  prohibition  prayed  for  ought  to 
have  heen  awarded  by  the  court  bolow.  But 
It  to  Insisted  that,  although  Jurisdiction  waa 


not  acquired,  the  Justice  had  the  power  to 
consider  whether  be  had  Jurisdiction,  and  to 
decide  the  question  of  Jurisdiction;  and  that. 
If  he  did  decide  that  he  bad  Jurisdiction, 
when  in  truth  he  had  not,  his  action  in  so 
holding  was  not  without  jurisdiction,  nor  an 
act  in  excess  of  jurisdiction,  but  simply  an 
error  to  be  corrected  on  appeal,  and  not  an 
act  without  Jurisdiction,  or  In  excess  there- 
of, subjecting  the  court  and  the  parties  to 
the  writ  of  prohibition.  For  this,  Sperry  v. 
Sanders,  50  W.  Va.  70,  40  S.  E.  327,  and  How- 
land  V.  Railway  Co.,  134  Mo.  479,  36  S.  W. 
29,  are  relied  upon.  The  Sperry  Case  is  not 
applicable.  It  only  holds  that  a  court  has 
Jurisdiction  to  determine  whether  a  Judgment 
Is  valid  or  invalid.  That  is  purely  an  exer- 
cise of  jurisdiction,  the  parties  being  before 
the  court,  and  the  validity  of  the  judgment 
being  brought  Into  the  court  upon  the  proper 
pleadings.  The  Howland  Case  does  not  sus- 
tain the  contention,  for  It  asserts  that  Juris- 
diction must  be  obtained,  that  Is,  power  to 
hoar  and  determine.  It  m\ist  have  jurisdic- 
tion, not  only  of  the  person,  but  of  the  res, 
after  which  what  to  done  by  the  court  is 
merely  the  exercise  of  Jurisdiction.  Works 
on  Courts  and  Jurisdiction,  at  page  634,  says, 
"Prohibition  will  lie  to  prevent  action  where 
the  court  has  not  jurisdiction  of  the  person, 
as  well  as  in  cases  where  there  to  an  ab- 
sence of  Jurisdiction  of  the  subject-matter." 
It  must  have  Jurisdiction  of  the  subject-mat- 
ter. 16  Am.  &  Eng.  Enc.  Pi.  &  Pr.  1094, 
1110.  Writ  lies  for  excess  of  territorial  Ju- 
risdiction. Id.  1120.  It  to  necessary  for  the 
defendant,  as  a  general  rule,  to  plead  and 
show  want  of  Jurisdiction  before  applying  for 
a  prohibition.  But  omission  to  do  this  does 
not  prevent  its  issuance,  when  the  declara- 
tion shows  that  the  cause  of  action  did  not 
arise  Infra  jurlsdictlonem,  or  that  Its  sub- 
ject-matter is  not  proper  for  the  Judgment 
and  determination  of  the  court,  or  If  the  de- 
fendant was  prevented  by  artifice,  etc.,  from 
pleading  want  of  jurisdiction.  Bacon,  Abr. 
(Ed.  1S52)  vol.  8,  p.  232.  The  answer  of  the 
garnishee,  setting  up  Its  nonresldence,  was 
not  controverted,  so  far  as  the  record  shows, 
and  must  be  taken  as  true.  That  establishes 
a  want  of  jurisdiction  by  showing  that  the 
subject-matter  to  beyond  the  territorial  ju- 
risdiction of  the  court.  It  Is  an  utter  want 
of  Jurisdiction,  In  defiance  of  which  the  Jus- 
tice went  on  and  gave  Judgrment  Had  the 
subject-matter  been  within  the  territorial 
Jurisdiction  of  the  court,  jurisdiction  of  it 
was  not  obtained,  because  there  was  no  serv- 
ice upon  the  garnishee.  What  purports  to  he 
the  return  of  service  being  void  under  the 
statute  and  decisions  of  this  court,  it  could 
not  confer  any  Jurisdiction  of  the  subject- 
matter,  although  the  garnishee  appeared  and 
subjected  Itself  to  the  Jurisdiction  of  the 
court.  Where  the  court  has  Jurisdiction  of 
the  subject-matter,  and  the  question  of  its 
jurisdiction  of  the  person  turns  upon  some 
fact  to  be  determined  by  the  court.  Its  deci- 
sion that  it  has  Jurtodlctlon,  U  wrong,  to  an 
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error,  and  prohibition  Is  not  the  proper  rem- 
edy. Works  on  Conrts  and  Jurisdiction,  634. 
Bat  that  Is  not  the  status  of  these  matters. 
Tbe  return  of  service,  as  has  been  shown,  to 
▼old  on  Its  face,  and  glres  no  Jurisdiction  of 
tbe  subject-matter,  even  If  the  subject-matter 
were  within  the  territorial  Jurisdiction  of 
tbe  court.  It  is  not  a  mere  irre^larity.  It  Is 
a  statutory  requisite  of  the  return,  for  omis- 
sion of  which  the  statute  says,  not  that  the 
return  Is  defective,  InsufOcient,  or  invalid, 
but  that  "the  service  shall  not  be  valid." 

It  is  also  objected  that  the  prayer  of  the 
petition  Is  defective  because  too  general. 
Tbe  substance  of  it  has  been  given  In  the 
statement  of  tbe  case.  It  seeks  the  writ,  as 
to  all  of  the  numerous  cases  mentioned  in  the 
list  filed,  as  an  exhibit  with  tbe  petition.  It 
can  only  go,  of  course,  if  at  all,  as  to  tbe  one 
case,  tbe  record  of  which  is  exhibited,  name- 
ly, tbat  of  Rogers  v.  Snyder  and  the  railroad 
company.  This  court  cannot  presume  that 
certain  things  appear,  and  certain  defenses 
were  made,  In  tbe  other  cases.  They  must 
be  shown.  After  setting  up  and  showing 
what  has  been  done  generally  In  these  cases, 
including  the  particular  case,  tbe  record  of 
wbicb  Is  exhibited,  it  prays  that  Phillips  and 
Rogers  may  be  prohibited  from  proceeding  In 
tbelr  said  acts  and  proceedings.  This,  of 
course,  embraces  that  particular  case,  al- 
though It  is  not  specifically  named  In  tbe 
prayer.  The  petition  alleges  that  In  doing 
tbe  acts  complained  of  the  Justice  has  acted 
without  any  Jurisdiction,  and  that.  If  not  re- 
strained he  will  continue  his  unauthorised 
proceedings.  Although  general,  and  some- 
what indefinite  in  its  terms,  the  petition  and 
prayer  are.  In  substance  and  effect,  suffi- 
ciently certain. 

It  is  insisted  that  the  decisions  In  the  cases 
of  Mahany  v.  Kephart  and  Stevens  v.  Brown, 
to  which  reference  has  been  made,  ought  to 
be  re-examined,  and  overruled  in  so  far  as 
they  hold  that  the  exemption  laws  of  a  for- 
eign state  have  no  extraterritorial  force  or 
virtue,  and  will  not  be  enforced  by  the  courts 
of  this  state.  As  tested  by  the  great  weight 
of  American  authority,  these  two  decisions 
are  right,  and  no  good  reason  Is  presented 
why  they  should  be  overruled. 

The  court  below  sustained  a  motion  to 
quash  tbe  rule  and  dismiss  the  petition 
for  Insufficiency  of  cause  shown  for  the  is- 
suance of  the  writ.  Tbe  Jndgmeii,t,  there- 
fore, stands  as  one  upon  demurrer.  It  must 
be  reversed,  for  the  reasons  shown,  but 
Judgment  cannot  now  be  entered  awarding 
tbe  writ  of  prohibition.  It  is  only  held  that 
tbe  petition  is  sufficient,  and  that  the  court 
below  erred  In  not  so  holding,  and  In  quash- 
ing the  rule  and  dismissing  tbe  petition. 
Hence,  an  order  will  be  entered  reversing 
the  Judgment,  and  remanding  the  case  to  the 
circuit  court  of  Ohio  county  for  further  pro- 
ceedings In  accordance  with  the  principles 
bore  announced  and  further  according  to 
law. 


{5J  W.  Va.  410) 

BEATTY   LTJMBBR  CO.  v.  WESTERN 

UNION  TELEGRAPH  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  14,  1903.) 

TELEGRAPH  COMPANY— PAILURB  TO  DELIVBiR 
TELEGRAM— DAMAGES. 

1.  A  condition  upon  a  blank  telegraphic  mes- 
sage providing  that  tbe  "coniipany  shall  not  b? 
liable  for  mistakes  or  delays  in  the  transmission 
or  delivery,  or  for  nondelivery,  of  any  unre- 
peated  message  beyond  the  amount  received  for 
sending  the  same,  is  not  valid  and  effective  to 
excuse  the  telegraph  company  from  liability  for 
total  omlsnon  to  send  or  deliver  a  message. 

2.  A  telegraphic  message  importing  on  its 
face  a  proposal  to  sell  lumber  is  sufficient  of  it- 
self to  charge  tbe  telegraph  company  with  no- 
tice of  its  importance,  bo  as  to  call  for  prompt 
transmission  and  delivery. 

3.  Compensatory  damages  cannot  be  recover- 
ed of  a  telegraph  company  for  failure  to  send 
or  deliver  a  mere  proposal  to  sell  lumber,  as 
they  are  contingent  upon  its  acceptance: 

4.  In  answer  to  a  telegram  to  a  lumber  com- 
pany asking  whether  it  could  furnish  certain 
lumber,  and  -at  what  price,  a  reply  telegram 
that  it  could  furnish  it  at  a  certam  price  was 
delivered  to  a  telegraph  company  for  transmis- 
sion, but  was  either  never  sent  or  never  de- 
livered. In  an  action  for  damages  by  the  lum- 
ber company  against  the  telegraph  tompany, 
the  measure  of  damages  is  not  the  difference 
between  the  cost  of  the  lumber  delivered  at  the 
poiut  of  delivery  and  the  fixed  price,  but  the 
difference  between  such  price  and  the  market 
value  of  the  lumber  at  the  time  when  delivery 
would  have  been  made  if  the  contract  had  been 
consummated. 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Kanawba  Coun- 
ty;   F.  A.  Outhrle,  Judge. 

Action  by  the  Beatty  Lumber  Company 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  plaintlfC,  and  defend- 
ant brings  error.    Reversed. 

Simms  &  Eiuslow  and  Floumoy,  Price  & 
Smith,  for  plaintiff  In  error.  Payne  &  Payne 
and -Brown,  Jackson  &  EInight,  for  defend- 
ant  In  error. 

BRANNON,  J.  Beatty  Lumber  Company 
brought  an  action  against  the  Western  Union 
Telegraph  Company  in  the  circuit  court  of 
Kanawha  county,  and  recovered  verdict  and 
Judgment  for  $1,684.45,  for  which  Judgment 
the  telegraph  company  sued  out  the  present 
writ  of  error.  The  claim  for  damages  by 
the  lumber  company  is  predicated  upon  the 
fact  that  it  delivered  to  the  telegraph  com- 
pany at  Glade  Station  a  telegraphic  message 
for  transmission  to  G.  Ellas  &  Bro.,  and  that 
the  telegraph  company  either  negligently  omit- 
ted to  send  or  to  deliver  the  said  message. 
G.  Ellas  &  Bro.  had  sent  a  dispatch  request- 
ing the  lumber  company  to  quote  price  on 
certain  lumber,  and  tbe  lumber  comi)any,  in 
response,  delivered  to  the  telegraph  com- 
pany for  transmission  a  reply  message  read- 
ing: "Can  deliver  the  four-sixteen  stringers 
at  Buffalo  in  thirty  days  for  twenty-one  sixty 
per  thousand  feet.  Commence  shipping  in 
five  days.    Beatty  Lumber  Company." 

A  question  debated  In  this  case  is  whether 
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a  condition  written  upon  a  blank  message, 
reading,  "It  ia  agreed  bettreen  the  sender 
of  tbe  folloiving  message  and  this  company, 
that  said  company  shall  not  be  liable  for 
mistakes  or  delays  in  the  transmission  or  de- 
livery, or  for  nondelivery,  of  any  unrepeat- 
ed  message  beyond  the  amount  received  for 
sending  the  same,"  ia  valid  or  void,  In  the 
eye  of  the  law.  This  condition  Is  found  on 
all  the  blanks  now  used  In  telegraphy,  con- 
pled  with  a  printed  warning  that  it  is  safer, 
to  guard  against  mistakes  or  delays,  to  have 
message  repeated  from  the  office  of  destina- 
tion back  to  the  originating  office  for  com- 
parison. The  charge  for  this  repetition  is 
one-half  the  regular  rate,  in  addition  to  that 
rate.  Whether  such  a  condition  Is  valid  has 
been  the  prolific  source  of  elaborate  and  able 
'  discussion  in  England  and  almost  every  one 
of  the  American  states,  and  In  the  federal 
courts,  and  there  Is  vast  conflict  of  opinion 
between  the  courts  upon  the  subject;  many 
courts  holding  such  a  condition -utterly  void 
to  exempt  the  company  from  liability,  and 
others  holding  It  valid,  or  partiy  valid.  It  Is 
a  well-established  rule  that  a  common  car- 
rier canflot  make  any  contract  or  Btipulatloa 
with  one  dealing  with  It  by  which  it  can 
screen  itself  from  liability  for  loss  arising 
from  its  negligence.  This  court  recognized 
this  doctrine  in  Brown  t.  Adams  Express 
Company,  16  W.  Va.  812.  It  Is  because  of 
that  doctrine  that  so  many  courts  stamp  the 
above  condition  as  void,  but  it  must  be  said 
that  the  preponderance  of  authority  holds 
such  condition  valid,  certainly  to  the  extent 
of  excusing  the  company  from  loss  for  want 
of  ordinary  care.  2  Thomp.  on  Neg.  (2d  Ed.) 
(  2422;  2  Sedgwick,  {  876.  The  subject  la 
ably  discussed  in  Primrose  v.  Western  Union 
Telegraph  Co.,  164  U.  S.  1,  14,  Sup.  Ct  1098, 
88  L.  Ed.  883;  holding  that  clause  valid  to 
excuse  from  error  in  transmission  of  a  cipher 
dispatch.  I  shall  not  elaborate  the  subject 
here,  for  the  reason  that  whether  or  not  such 
a  condition,  as  to  mere  error  in  transmission, 
or  delay  in  transmission  or  delivery.  Is  valid, 
it  certainly  is  not  valid  to  excuse  total  fail- 
ure to  send  or  deliver  a  message.  See  note, 
86  Lb  R.  A.  711.  for  cases.  The  condition 
above  given  excuses  only  for  delay  in  trans- 
mission, and  such  a  condition  would  surely 
not  be  widened  to  cover  total  failure  to  send 
a  message.  As  to  that  clause  excusing  total 
failure  to  deliver,  it  can  be  said  that  even 
those  courts  which  hold  such  a  condition 
good  as  to  mere  error  in  transmission  recog- 
nize that  It  Is  not  good  to  forgive  a  total  fail- 
ure to  deliver  or  to  transmit.  What  has  rep- 
etition of  the  message  back  from  the  office 
of  destination  to  that  of  Its  origin  to  do 
with  a  total  failure  to  send  or  deliver?  This 
condition  has  no  relevancy,  except  as  to  such 
failure  or  error  as  might  be  ciu-ed  by  rep- 
etition. It  is  only  to  errors  preventable  by 
repetition  that  such  a  condition  logically  ap- 
plies. Repetition  could  not  prevent  either 
failure  to  send  or  failure  to  deliver.    Thomp. 


on  Negl.  S  2424;  Ctosswell  on  Electricity.  U 
525,  627.  All  authorities  hold  a  company  lia- 
ble for  gross  negligence,  willful  misconduct, 
or  bad  faith  or  fraud.  2  Thomp.  on  NegL 
§S  2411,  2423;  CrossweU  on  Electricity,  S  610. 
The  omission  in  this  case  is  not  one  of  mere 
Inaccuracy  in  transmission,  but  either  total 
failure  to  send  or  to  deliver  the  message,  and 
therefore  we  hold  the  clause  no  Justification 
for  omission  of  that  character. 

Another  question  debated  in  this  case  ia 
whether  the  dispatch  above  quoted  furnished 
warning  to  the  company  of  its  important  Im- 
port, BO  as  to  call  upon  it  for  diligence  and 
care  in  prompt  transmission  and  delivery. 
The  law  is,  by  the  great  weight  of  authority, 
that  an  enigmatical  message,  commonly  call- 
ed a  "cipher  message,"  or  one  which,  though 
not  such  a  message,  is  yet  one  so  obscure  that 
It  Is  not  intelligible  to  the  telegraphic  op- 
erator, does  not  render  the  company  liable, 
in  case  of  omission  of  the  company  to  send  or 
deliver,  for  full  compensatory  damages,  bat 
only  for  nominal  damages;  that  Is,  the  amount 
paid  by  the  sender.  The  reason  la,  there  'is 
nothing  on  the  face  of'tbe  dispatch  to  warn 
the  company  of  the  Importance  of  the  mea- 
sage  and  to  spur  It  to  diligence,  and  thus  we 
cannot  say  that  the  parties  contemplated  any 
special  damages  from  omissibn  of  that  dnty 
required  of  the  telegraph  company  by  law. 
2  Thomp,  on  Negl.  {{  2469,  2472;  CrossweU 
on  Electricity,  {  609.  This  subject  was  fully 
discussed  in  Primrose  v.  Western  Union  Tele- 
graph Company,  154  U.  S.  1,  14  Sup.  Ot  1098, 
38  L.  Ed.  883,  and  It  was  held  that  a  cipher 
or  obscure  message  will  render  a  company 
liable  to  only  nominal  damage  In  case  of 
default.  I  venture  to  say  that  this  position 
Is  very  doubtful,  notwithstanding  that  I  con- 
cede that  It  Is  law,  xxpon  a  preponderance  of 
authority.  It  would  seem  that  a  telegraph 
company  receiving  a  message  ought  to  pre- 
sume, without  Information  conveyed  by  the 
telegram  or  otherwise,  that  It  Is  important, 
and  that  damage  may  ensue  from  its  failure 
of  duty.  What  right  has  It  to  ask  whether  It 
Is  Important  or  not?  Crosswell  on  Electricity, 
I  674.  In  the  present  case  the  message  Is 
plainly  a  commercial  one.  It  plainly  Im- 
ports that  it  was  an  answer  to  an  inquiry  as 
to  lumber,  and  that  It  proposed  to  sell  and 
deliver  lumber.  Such  a  message  affords  no 
excuse  for  omission  of  duty  by  a  telegraph 
company. 

But  tlie  trouble  facing  the  plaintiff  in  this 
case  Is  that  there  was  no  finished  contract 
between  the  parties,  but  only  a  proposal  for 
a  contract,  and  there  can  be  no  contract 
without  both  a  proposal  and  Its  acceptance. 
The  failure  of  the  telegraph  company  did  not 
cause  the  breach  of  a  consummated  contract. 
It  only  prevented  one  that  might  or  might 
not  have  been  made.  Where  one  sends  a  dis- 
patch to  buy  an  article,  and  the  dispatch  la 
not  sent,  and  the  price  of  that  article  rises,  or 
a  dispatch  to  sell  an  article,  and  the  price 
falls,  we  can  see  a  ground  for  damage  proxl- 
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mately  traceable  to  the  omission  to  send  the 
dispatcli.  So  we  oan  where  there  is  a  sub- 
sisting contract,  and  the  failure  of  the  tele- 
graph company  canaes  a  breach  of  that  con- 
tract. In  this  case,  however,  we  can  only 
guess  or  surmise  that  there  would  have  been 
a  binding  contract,  had  the  dispatch  been 
sent  In  order  to  give  cnnpensatory  dam- 
ages, we  have  to  surmise  and  conjecture- 
only  surmise  and  conjecture— that,  had  the 
message  been  sent,  there  would  have  been 
an  acceptance  of  the  proposal  which  It  made. 
To  give  compensatory  damages,  there  must 
be  actual  loss,  and  the  court  must  see  that 
it  comes  from  the  wrongful  act  of  the  defend- 
ant: that,  but  for  such  act,  there  would  not 
have  been  a  loss.  "Compensatory  damages 
are  sncb  as  measure  the  actual  loss,  and  are 
given  as  amends  therefor."  Talbott  v.  Rail- 
road, 42  W.  Va.  660,  26  S.  B.  811.  Therefore 
we  must  be  able  to  say  with  legal  certainty 
that.  If  that  telegram  had  been  d^vered, 
there  would  have  been  an  actual  contract, 
for.  If  a  contract  had  not  ensued,  the  com- 
pany would  clearly  not  be  liable.  We  every- 
where come  across  the  rule  that  damages 
must  not  be  contingent  and  conjectural.  I 
do  not  here  mean  a  conjectural  process  of 
fixing  the  mere  amount  of  damages, .  but  I 
mean  that  we  can90t  fix  damages  upon  a 
party  as  guilty  'of  wrong  upon  a  cause  or 
basis  resting  on  a  contingency— upon  an 
event  that  might  or  might  not  have  hap- 
pened. We  cannot  say  that  the  liroposal  of 
the  lumber  company  would  have  been  accept- 
ed. "Speculative  Loss.  The  plaintiff  must, 
of  course,  prove  that  the  loss  for  which  he 
seeks  compensation  would  have  happeped. 
Compensation  will  not  be  given  for  mere  con- 
jectural consequences.  In  Hibbard  v.  W.  U. 
Tel.  Co.  [33  Wis.  658,  14  Am.  Kep.  775],  a 
telegram  was  sent  by  Hibbard  to  his  agent, 
directing  him  to  buy  goods  at  a  certain  price, 
deliverable  In  June,  at  the  seller's  option. 
The  message  was. not  delivered,  and  the  price 
the  next  day  went  up.  After  that  it  went 
down,  and  continued  below  the  price  men- 
tioned In  the  telegram  until  after  the  period 
fixed  for  delivery.  The  agent  did  not  buy 
the  goods.  It  was  held  that  only  nominal 
damages  could  be  recovered,  as  the  plaintiff 
could  only  have  made  profit  by  selling  the 
day  after  the  purchase  was  made,  and  it  was 
Impossible  to  say  that  he  would  have  done 
this.  It  depended  upon,  too  many  contingen- 
cies. So,  where  the  plaintiff  telegraphed  to 
a  broker  to  buy  oil  on  a  margin,  and  the  mes- 
sage was  not  delivered,  it  was  held  that  the 
loss  of  the  plaintiff  was  too  uncertain  tor 
compensation,  though  the  price  of  oil  after- 
wards fluctuated.  Where  the  plaintiff,  an 
undertaker,  failed  to  receive  a  message,  'Meet 
me  at  the  depot  prepared  to  arrange  for  sUp- 
ment  to  I.  of  my  mother-in-law's  remains,'  it 
was  held  that,  since  he  lost  only  the  possibili- 
ty of  making  a  profit,  he  could  not  recover. 
In  Western  U.  Tel.  Co.  v.  Connelly  [2  Will- 
son,  Civ.  Cas.  Ct  App.  S  118],  a  message  to 


the  plaintiff  In  these  words,  'If  you  want  a 
place,  come  first  train,'  was  delayed,  and  up- 
on going  to  the  place  the  plaintiff  found  him- 
self too  late.  It  was  held  that  he  might  re- 
cover compensation  for  his  time  and  expenses 
In  going  to  the  place,  but  that  loss  from  fail- 
ure to  secure  employment  was  too  conjectur- 
al." This  authority  from  2  Sedgw.  on  Dam. 
{  888,  seems  applicable  to  this  case.  So  does 
section  888,  where  we  find  this:  "In  many 
cases  where  a  telegram  is  delayed  or  not  de- 
livered, it  is  impossible  to  prove  that  a  bar- 
gain has  been  lost,  because  it  does  not  ap- 
pear that,  had  the  measag^e  been  duly  trans- 
mitted, an  actual  gain  would  have  ensued. 
The  whole  subject  has  been  recently  review- 
ed In  its  bearing  on  the  contracts  of  telegraph 
companies  by  the  Supreme  Court  of  the  Unit- 
ed States.  In  Western  D.  Tel.  Co.  v.  Hall, 
124  U.  8.  444,  454  [8  Sup.  Ct  578,  31  L.  Ed. 
478],  the  message  was:  'Buy  ten  thousand, 
if  you  think  it  safe.  Wire  me.'  The  mes- 
sage meant  that  the  person  to  whom  it  was 
addressed  should  buy  ten  thousand  barrels 
of  petroleum.  If  be  thought  it  safe.  Had  it 
been  delivered  in  time,  the  purchase  would 
have  been  made  at  $1.17  per  barrel.  On  the 
delivery  of  the  dispatch  the  price  had  risen 
to  $1.35,  and  no  purchase  was  made.  The 
court  held  that  the  plaintiff  could  recover 
only  nominal  damages."  The  opinion  says 
that  the  only  theory  on  which  the  plaintiff 
could  show  actual  loss  was  on  the  supposition 
that  if  he  had  bought  on  the  8tb  of  Novem- 
ber, be  might  and  would  have  sold  on  the 
10th;  that  it  was  dear  that,  in  point  of  fact 
the  plaintiff  had  suffered  no  actual  loss,  as 
no  transaction  was  in  fact  made,  and  all  that 
could  be  said  to  have  been  lost  was  the  op- 
portunity of  buying  on  the  8th,  and  of  mak- 
ing profit  by  selling  on  the  10th,  the  sale  on 
that  day  being  purely  contingent 

In  Johnson  v.  W.  U.  Tel.  Co.  (Miss.)  28 
South.  787,  88  Am.  St  Rep.  684,  we  find  the 
law  thus  stated:  "The  damages  for  failure 
to  deliver  a  telegram  are  too  remote  and  un- 
certain to  admit  of  recovery  where,  If  it  had 
been  received,  it  only  gave  plaintiff  an  oppor- 
tunity to  make  a  contract  for  railroad  con- 
struction, which  he  might  or  might  not  have 
made,  the  profits  on  which,  if  made,  would 
have  been  subject  to  several  contingencies." 
We  find  in  Western  Union  Td.  Co.  v.  Blan- 
cbard  (Qa.)  45  Am.  Rep.  486,  a  report  or  ref- 
erence to  the  case  of  McColl  v.  Western  U. 
Tel.  Co.,  44  N.  Y.  Super.  Ct  487,  In  which  a 
man  sent  a  dispatch  as  follows:  "Can  close 
Valkyrie  and  others,  22,  20  net,  Montreal. 
Answer  immediately.''  Held,  that  commis- 
sions which  the  sender  would  have  earned 
as  brewer  in  effecting  a  charter  of  the  two 
vessels  if  the  message  bad  been  duly  sent 
were'  not  damages  either  actually  contem- 
plated or  to  be  fairly  supposed  to  have  been 
contemplated  by  the  defendant,  and  there- 
fore not  recoverable.  The  court  said  that, 
however  strongly  the  plaintiff  may  have  felt 
assured,  acting  as  a  brok»',  that  tiie  offer 
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telegraphed  to  his  principal  would  be  accept- 
ed, and  that  be  would  get  bis  commission, 
yet  there  was  nothing  In  the  case  placing 
tbese  contingencies,  in  themselves  uncertain 
and  remote,  within  contemplation.  The  court 
said  that  the  claim  of  the  plaintiff  was  tac  a 
special  and  contingent  loss.  In  Smith  y. 
Western  U.  Tel.  Ca,  83  Ky.  104,  4  Am.  St 
Rep.  126,  a  party  had  bought  stock  ot  a  New 
York  broker,  and  had  a  deposit  with  him,  and 
the  broker  was  not  to  sell  the  stoclc,  except 
In  the  event  It  so  declined  that  Its  value, 
with  the  deposit  made  by  the  party,  did  not 
equal  tbe  amount  paid  therefor.  A  telegram 
was  addressed  to  the  purchaser  In  Kentucky 
by  the  broker,  notifying  him  of  the  purchase 
of  stocks,  but  was  never  delivered.  The 
stock  declined,  and  the  broker  sold  the  stock. 
Soon  such  stock  increased.  In  an  action 
against  tbe  company,  tbe  Jury  found  that.  If 
the  purchaser  had  received  the  telegram,  he 
would  have  ordered  the  stock  sold  when 
stocks  first  began  to  decline,  of  which  he  bad 
notice,  and  thus  have  saved  a  large  amount. 
It  was  held  that  he  could  only  recover  the 
cost  of  the  message,  and  that  the  special  ver- 
dict that  the  person  might  have  sold  bad  no 
effect;  tbat  "what  a  person  might  or  would 
have  done  Is  not  the  proper  subject  of  a  spe- 
cial finding,  and  such  a  finding,  though  not 
objected  to,  will  not  be  considered."  In 
North  American  Trans.  Co.  t.  Morrison,  178 
U.  S.  262,  20  Sup.  Ct  860,  44  L.  Ed.  1061,  In 
an  action  against  the  common  carrier  (a  rail- 
road company)  for  damages  for  failure  to  get 
employment,  or  ccmtracts  by  which  the  party 
could  have  made  profit,  which  damages  were 
alleged  to  flow  from  a  failure  to  make  rail- 
road connections,  it  was  beld  there  could  be 
no  recovery,  because  the  contracts,  as  well 
as  profits,  which  the  plaintiff  suggested  he 
might  have  made,  bad  he  reached  Dawson 
City,  were  contingent  and  uncertain. 

Tbe  case  of  Manvilie  v.  Tel.  Co.,  87  Iowa, 
218,  18  Am.  Rep.  8,  is  cited  for  tbe  appellee. 
There  tbe  message  was,  "Ship  your  hogs  at 
once."  Tbat  was  tbe  last  dispatch  to  make 
a  bargain.  Failure  to  send  it  prevented  an 
actual  sale.  There  was  nothing  contingent 
in  that  It  was  not  a  mere  proposal,  which 
might  or  might  not  have  been  accepted.  So, 
In  Thompson  v.  Tel.  Co.,  64  Wis.  681,  25  N. 
W.  789,  SI  Am.  Rep.  641.  The  dispatch  read: 
"Send  the  horse  today.  Mock  loads  to-night" 
The  failure  there  lost  actual  sale.  It  was  not 
a  mere  contingency.  In  W.  U.  Tel.  Co.  ▼• 
Brown,  84  Tex.  64,  10  S.  W.  336,  there  was  a 
failure  to  send  a  dispatch  by  agent  to  prin- 
cipal telling  him  that  he  had  bought  mules, 
which  the  principal  could  sell,  which  failure 
caused  the  loss  of  an  actual  sale  which  the 
plaintiff  bad  already  made.  There  was  no 
contingency  or  uncertainty.  So  In  Hare  ▼. 
Parkersburg,  24  W.  Va.  554,  there  was  an  ac- 
tual contract  by  which  the  city  purchased 
gravel  of  Ilare,  and  after  be  had  delivered  a 
part  of  It  tbe  city  rescinded  the  contract 
Where    was    tbere   any   contingency    about 


tbat?    An  actual  contract  broken,  and  the 
loss  certain,  ascertainable. 

Our  conclusion,  therefore,  is  tbat  as  we 
cannot  with  legal  certainty,  say  that  a  con- 
tract would  have  come  Into  existence  if  the 
dispatch  bad  been  received,  we  cannot  assert 
or  find  tliat  any  actual  loss  was  inflicted  up- 
on tbe  plaintiff,  and  therefore  the  recovery 
of  compensatory  damages  was  Improper  iit 
the  case.  It  is  well  settled  that  the  bare  in- 
fringement of  a  right  or  the  bare  breacb  of 
a  contract  though  not  accompanied  by  actual 
damage,  gives  a  right  to  recovery  of  nominal 
damages;  but  for  compensatory  damages 
there  must  be  actual,  substantial,  measurable 
loss.    1  Sedgwick  on  Dam.  §  08. 

In  this  opinion  I  have  assumed  tbat  the- 
profits  which  the  plaintiff  claims  it  could 
have  made  by  the  difference  In  tbe  estimated 
cost  of  production  of  tbe  lumber  and  tbe 
price  which  it  was  to  receive  for  it  is  not  con- 
jectural or  contingent  or  speculative.  Sncb 
damages  have  often  been  denied  by  our 
courts.  Xewbrough  v.  Walker,  8  Orat  16, 
66  Am.  Dec.  127;  Bodkin  v.  Arnold,  4S  W- 
Va.  108,  36  S.  B.  080;  James  v.  Adams,  8 
W.  Va.  668;  Hare  v.  Parkersburg,  24  W. 
Va.  5S4.  But  as  Just  stated,  I  bare  granted 
tbat  sqcb  profits,  it  tbere  had  been  a  con- 
tract would  be  ascertainable  with  legal  cer- 
tainty. " 

To  repel  tbe  argument  tbat  tbe  acceptance- 
of  the  proposals  to  sell  In  this  case  was  un- 
certain and  contingent  we  are  told  that  Ellas- 
stated,  as  a  witness,  that  his  firm  would 
have  acMpted  tbat  proposal  If  it  had  been 
received.  This  will  not  prove  tbe  fact  That 
evidence  does  not  make  the  fact  certain. 
Tbe  opinion  of  this  witness  months  after- 
wards cannot  go  to  that  length.  In  McColl  v. 
W.  U.  TeL  Co.,  cited,  the  party  to  whom  the 
telegram  was  addressed  said  tbat  be  would 
have  accepted  its  proposal,  but  tbe  court 
said  this  did  not  change  the  nature  of  the 
matter.  So,  in  Smith  v.  W.  U.  Tel.  Co.,  cited, 
tbe  Jury  found  that,  if  the  telegram  bad  been 
received,  the  party  would  have  sold  his  stock, 
but  the  court  said,  "What  a  person  might  or 
would  have  done  In  a  certain  event  Is  not 
the  proper  subject  of  a  special  finding,  and 
will  not  be  considered." 

The  measure  of  damages  has  been  hotly 
contested  in  this  case,  as  well  as  the  matter 
last  considered.  In  view  of  what  has  been 
said  as  to  contingent  damages  above,  it  may 
not  be  important  to  discuss  the  measure  of 
damages,  but  it  arises  on  the  record.  Tbe 
plaintiff  says  tbat  the  measure  Is  the  differ- 
vcnce  between  what  the  lumber  wonid  have 
cost  It  delivered  at  Buffalo,  and  the  price 
which  its  telegram  proposed,  and  upon  this 
basis  the  Jury  fl.xed  the  amount  of  damages. 
It  was  proven  In  the  case  tbat  from  the  date 
when  this  lumber  would  have  been  delivered, 
as  the  plaintiff  claims,  lumber  Increased  con- 
stantly in  value,  and  was  much  higher  at 
the  time  of  the  suit  brought  than  then.  The 
plaintiff  did  not  have  the  lumber  on  Its  bands.  . 
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Already  manafactured;  but  Intended  to  man- 
ufacture it  from  its  timber  tben  yet  standing. 
Tbe  company  did  not  lose  one  cent  from  la- 
bor done  In  ezecnting  a  contract  We  bold 
tbat  under  tbe  evidence  tbe  company  lost 
notblng,  for  tbe  reason  tbat  its  timber  was 
-vrortb  more  afterwards  tban  at  tbat  time, 
and  bas  ever  since  continued  so,  and  tbat  it 
conld  at  any  time  bave  converted  tbe  timber 
into  lumber  and  realized  more  money  from  It 
tban  it  conld  bave  realized  if  it  bad  consum- 
mated tbe  contract.  In  abort,  tbe  failure  of 
tbe  telegram  to  reach  Its  destination,  in  all 
bnman  probability,  made  money  for  tbe 
plaintiff.  Certain  it  is  tbat  tbe  plaintiff  could 
have  used  its  timber,  and  Its  sawmill  In 
manufacturing  tbe  timber  into  lumber,  and 
made  money  over  wbat  Ellas  ft  Bro.  would 
bare  paid.  Suppose  tbe  telegram  bad  been 
received,  and  Its  proposal  accepted,  and  tben 
EiUaa  &  Bro.  bad  afterwards  countermanded 
tbe  order,  before  tbe  plaintiff  bad  done  any 
work  Wbat  damages  could  tbe  plaintiff 
faave  recovered  from  tbem?  Only  nominal 
damages,  as  tbe  plaintiff  lost  notblng  there- 
by, as  Its  timber  was  worth  more  tban  ever, 
and  was  convertible  Into  lumber,  which 
wonid  bave  brought  Just  as  much  as  the 
price  agreed,  and  more.  Now,  did  not  the 
fiUlure  of  the  telegraph  company  place  the 
plaintiff  in  practically  the  same  condition  as 
It  wQnld  bave  been  If  Ellas  ft  Bro.  bad  made 
the  order,  and  then  countermanded  It?  It 
seems  to  me  tbat  this  case  assimilates  itself 
to  tbe  law  where,  upon  tbe  sale  of  chattels 
the  vendee  breaks  tbe  contract  by  a  refusal 
to  accept  the  goods.  If  the  plaintiff  had  got- 
ten oat  tbe  lumber  and  had  been  refused  ac- 
ceptance, it  would  bave  been  In  the  same 
fix  It  actually  was  In,  save  the  expenditure  of 
labor.  Where  a  vendee  refuses  to  accept  tbe 
goods,  and  tbe  vendor  retains  them  as  his 
property,  tbe  measure  of  damages  In  a  suit 
by  the  vendor  against  tbe  vendee  "where 
the  title  Is  not  passed,  Is  the  difference  be- 
tween the  contract  and  market  price  of  .the 
article  at  tbe  time  when  and  the  place  where 
It  should  have  been  accepted."  2  Sedgwick 
on  Dam.  §  753.  In  the  leading  case  of  Mas- 
terton  v.  Mayor,  7  Hill,  6t,  42  Am.  Dec.  88, 
commented  upon  in  1  Sutberl.  on  Damages, 
I  64,  this  doctrine  tbat  the  measure  of  dam- 
ages is  the  difference  between  tbe  market 
valne  of  tbe  refused  article,  if  an  article 
of  value,  and  contract  price.  Is  approved. 
Therefore,  if  that  lumber  would  have  brought 
in  tbe  market  at  Buffalo,  at  the  time  when 
it  wonld  have  been  delivered,  as  much  as  tbe 
figures  named  by  the  plaintiff  in  its  lost 
telegram,  it  could  recover  only  nominal  dam- 
ages, because  It  lost  nothing.  Or  if  It  could 
bave  so  manufactured  that  timber  Into  that 
kind  of  lumber,  or  any  lumber,  within  a  rea- 
sonable time  after  tbe  date  of  the  lost  dis- 
patch, then  It  can  recover  only  nominal  dam- 
ages, because  it  could  not  bave  lost  any- 
thing from  tbe  telegraph  company's  fault 
Under  these  principles.  It  follows  that  the 


plaintiff's  Instruction  1,  telling  the  Jury  that 
tbe  plaintiff  was  entitled  to  recover  the  dif- 
ference between  the  price  for  the  lumber  pro- 
posed In  Its  lost  dispatch  and  tbe  sum  or 
amount  It  would  have  cost  the  plaintiff,  de- 
livered at  Buffalo,  was  erroneous.  The  de- 
fendant's Instruction  that  the  plaintiff  could 
recover  only  the  amount  paid  for  the  lost 
message  was  correct  and  shonld  have  been 
given.  Tbe  court  should  bave  given  defend- 
ant's instruction  3  that  as  there  was  no  con- 
tract, no  profits  could  be  recovered;  and 
also  No.  4,  saying  that  recovery  of  profits 
between  cost  of  production  and  the  price  pro- 
posed could  not  be  allowed.  The  court  prop- 
erly refnsed  defendant's  Instruction  S,  tell- 
ing the  Jury  that  If  tbe  plaintiff  did  not  re- 
quest to  hav:e  the  message  repeated,  and  did 
not  pay  for  repeating  It  there  could  be  no 
recovery. 

For  these  reasons,  we  reverse  the  Judg- 
ment set  aside  the  verdict,  grant  a  new  tri- 
al, and  remand  the  case  to  the  circuit  court 


(53  W.  Va.  S83) 
AI.DBBSON*S  ADM'R  v.  ALDERSON  et  al. 
(Supreme  Court  of  Appeals  of  West  Vir^nla.- 
April  25,  1903.) 

PRINOIPAIi  AND  SURBTT-8ALB  OF  PRINCI- 
PAL'S LANDS— BANKRUPTCY  OF  HUSBAND- 
RIGHTS  IN  DBCBASED  WIFE'S  ESTATE. 

1.  Where  a  suit  Is  instituted  by  an  executor 
to  pay  the  debts  of  the  estate  out  of  the  real 
estate  of  the  testator — ^there  being  no  personal 
assets;  the  estate  being  largely  Indebted,  prin- 
cipally on  account  of  mdorsements  and  surety- 
ship, for  which  security  debts  there  are  judg- 
ment liens  against  the  principal  debtor — and  in 
the  suit  the  Uen  creditors  of  the  principal  debt- 
or have  been  convened,  tbe  principal  debtor  Is 
not  entitled  to  claim  the  benefit -of  sectlou  7,  c. 
139,  Code  1899,  providing  that  no  sale  shall  be 
made  of  bis  real^  unless  it  appear  to  the  court 
that  tbe  rents  and  profits  of  the  real  estate 
subject  to  tbe  liens  will  not  satisfy  the  same  In 
five  years.  The  principal  debtor's  land  should 
first  be  subjected  to  tbe  exoneration  of  the 
lands  of  the  surety. 

2.  Where  the  remainder  in  the  estate  of  a 
deceased  wife  is  subject  to  the  payment  of  the 
debts  of  the  surviving  husband,  who  has  been 
duly  adjudged  a  bankrupt  under  the  United 
States  bankrupt  act  of  1898  (Act  July  1,  1898. 
c.  541,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p. 
34181),  for  which  debts  the  estate  of  the  wife 
was  liable  only  as  security  or  indorser,  and  the 
husband's  estate  by  tbe  curtesy  has  been  sub- 
jected to  sale,  and  the  rents  and  profits  of  such 
curtesy  estate  sequestered  to  pay  the  liens  there- 
on, it  is  the  duty  of  the  circuit  court  to  retain 
the  residue  of  the  life  estate  of  said  bankrupt, 
or  tbe  proceeds  thereof,  after  satisfying  the 
liens  decreed  against  the  same,  and  administer 
the  same,  for  the  purpose  of  protecting  and 
making  whole  the  estate  of  the  deceased  wife 
and  her  devisees,  entitled 'to'  the  remainder 
after  sale  of  such  estate  by  the  curtesy  for  the 
debts  of  said  bankrupt,  for  which  said  remain- 
ders were  decreed  to  be  sold,  and  for  which 
they  were  only  liable  as  security  or  indorser 
for  the  bankrupt,  instead  of  turning  over  such 
residue  to  the  trustee  in  bankruptcy  of  said 
bankrupt 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Qreenbiler 
County;  J.  M.  McWhorter,  Judgs. 
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Action  by  Mary  P.  Alderson's  administra- 
tor against  J.  C.  Alderson  and  others.  From 
the  decree  defendant  J.  C.  Aldeison  appeals. 
ModiGed  and  atflrraed. 

Mliler  &  Reed  and  Slmms,  Enslow  ft 
Alderson,  for  appellant.  John  W.  Harris  and 
Mollohan,  McClintlc  &  Mathews,  for  appel- 
lees. 

McWHORTER,  P.  S.  Lewis  Price,  admin- 
istrator c.  t.  a.  of  Mary  P.  Alderson,  institut- 
ed in  the  circuit  court  of  Greenbrier  county 
bis  bill  against  J.  C.  Alderson,  the  husband 
of  his  testatrix,  and  others;  alleging  that  the 
estate  was  considerably  in  debt,  and  no  per- 
sonal property  left  to'  pay  the  debts;  that  be- 
fore her  death  the  testatrix  had  Joined  with 
her  husband  in  a  coal  lease  for  certain  of 
her  lands,  In  which  the  lessee  bad  not  devel- 
oped or  opened  the  mines  on  said  land;  that 
Alderson  had  given  notice  to  the  lessee, 
James  Lang,  as  well  as  to  plaintiff,  tliat  he 
claimed  his  wife's  interest  In  the  said  lease, 
and  curtesy  in  all  real  estate  of  which  his 
wife  died  seised;  alleging  that  Alderson  was 
not  entitled  to  curtesy  in  said  lease,  nor  In 
the  proceeds  derived  therefrom,  nor  in  any 
other  lands  of  the  testatrix,  in  their  present 
condition,  aa  said  lands,  except  probably  a 
tract  of  about  190  acres  In  the  Richlands, 
Greenbrier  county,  are  undeveloped  and  tim- 
ber lands,  upon  which  no  mines  had  been 
opened  and  no  operation  commenced  at  the 
death  of  the  testatrix,  and,  as  to  that  portion 
of  the  mineral  land  leased  to  Lang,  said  J. 
C.  Alderson  united  In  said  lease,  parting 
with  any  and  all  Interest  he  may  have  bad 
therein.  Plaintiff  asked  the  court  to  take 
charge  of  the  administration  of  the  estate  of 
bis  testatrix  under  the  will,  and  give  blm 
full  and  explicit  directions  as  to  the  payment 
of  debts  for  which  the  estate  might  be  liable; 
and  praying  that  said  Alderson  be  required 
to  discover,  any  and  all  property  he  might 
own  that  was  liable  to  the  payment  of  the 
debts  owing  by  him,  and  for  which  the  plain- 
tiff testatrix  was  bound  as  his  indorser;  that 
the  real  estate  of  J.  0.  Alderson  be  first  sub- 
jected to  the  payment  of  all  debts  due  by 
him,  and  on  which  bis  wife,  M.  P.  Alderson, 
was  indorser;  that  the  will  of  his  testatrix 
be  construed,  and  the  rights  of  the  devisees 
and  legatees  thereunder  be  determined,  and 
also  the  rights  of  J.  0.  Alderson,  the  husband. 
In  her  said  estate. 

The  defendant  J.  O.  Alderson  filed  his  an- 
swer, disclosing  the  land  to  which  be  was  en- 
titled, and  Interest  therein;  showing  that  he 
had  large  interests  and  holdings  In  several 
counties  in  this  state  and  in  other  states. 
The  court  decreed  in  that  cause  that  J.  C.  Al- 
derson was  entitled  to  curtesy  in  the  real  es- 
Btate  of  which  his  wife  died  seised  of  an  es- 
tate of  inheritance,  and  Including  a  life  es- 
tate by  the  curtesy  in  the  said  interest  of  his 
wife  In  mineral  lands  described  in  the  Lang 
lease,  which  Included  the  rents.  Issues,  and 


profits  arising  from  said  Interest  by  reams 
of  said  lease  to  land,  from  which  decree  the 
plaintiff  appealed,  and  the  decree  was  affirm- 
ed by  this  court  46  W.  Va.  242,  33  8.  E.  228. 
Plaintiff  filed  an  amended  bill  at  the  March 
rules,  1898,  in  said  circuit  court,  bringing  In 
other  parties,  co-owners  In  certain  lands  with 
plaintiff's  testatrix;  praying  that  they  be  re- 
quired to  answer  and  disclose  what  their  In- 
terests were,  and  by  whom  the  legal  title 
thereto  was  held.  At  the  June  rules,  1899, 
plaintiff  filed  his  second  amended  bill,  mak- 
ing the  creditors  of  the  estate  of  J.  C.  Aider- 
son  parties;  stating  that  it  was  alleged  In  the 
original  bill  that  said  Mary  P.  Alderson  was 
at  the  time  of  her  death  bound  as  security 
of,  or  Indorser  for,  her  said  bnsband,  to  a 
large  amount;  that  some  of  said  creditors  had 
filed  their  claims  in  said  suit,  which  were 
allowed  and  reported  to  the  court;  tbat  plain- 
tiff was  Informed  that  there  were  others 
claiming  to  be  creditors  of  said  J.  C.  Aiders 
son,  for  whose  debts  his  wife's  estate  was 
not  bound,  who  claimed  the  right  to  subject 
to  the  satisfaction  of  their  claims  the  inter- 
est In  her  estate  so  adjudged  in  bis  favor; 
and  denying  that  such  creditors  had  any 
such  right,  except  subject  to  the  prior  rights 
of  the  remainderman  and  those  who  were 
creditors  of  both  Alderson  and  his  wife;  a^ 
alleging  that,  whatever  interest  said  J.  C. 
Alderson  might  have  In  his  wife's  estate  un- 
der the  said  decisions,  that  Interest  must 
first  be  subjected  to  the  payment  of  the  debts 
of  Alderson  for  which  his  wife's  estate  was 
bound;  and  further  alleging  thAt  the  defend- 
ant Thomas  Tabb,  as  the  owner  of  the  legal 
title  to  the  Raleigh  county  land  under  the 
deed  of  trust  from  Alderson  and  wife,  of 
date  December  28,  1893,  must  be  brought  be- 
fore the  court;  tiiat  other  creditors  named 
claimed  to  have  sued  out  and  levied  attach- 
ments since  the  institution  of  this  suit  upon 
the  said  interest  of  Alderson  for  the  debts 
asserted  by  them  in  this  suit;  that  the  de- 
fendants Tabb  and  Smith,  not  parties  to  the 
original  bill,  and  individual  creditors  of  said 
J.  C.  Alderson,  also  claimed,  as  plaintiff  was 
Informed,  to  have  sued  out  and  levied  attach- 
ments on  the  said  Interest;  tbat  the  defendants 
Bank  of  Alderson,  Feamster,  Peabody  Insur- 
ance Company,  and  3.  N.  Alderson  claimed  to 
be  Judgment  lien  creditors  of  said  J.  C.  Aider- 
son,  and  that  the  defendants  Miller  &  Read 
claimed  to  be  assignees  of  a  certain  portion 
of  said  Interest;  and  prayed  that  the  several 
attaching  creditors,  the  said  Judgment  lien 
creditors  and  assignees,  and  all  others  claim- 
ing to  have  liens  upon  the  said  interest  or 
estate  of  said  Alderson,  might  be  required  to 
present  their  claims  in  this  suit;  that  the 
said  several  parties  might  be  enjoined  from 
the  further  prosecution  of  any  suits  brought 
by  them  to  subject  said  interest  or  estate  to 
the  payment  of  their  debts;  that  the  court 
might  ascertain  and  determine  for  what 
debts  of  the  said  J.  0.  Alderson  the  estate  of 
said  M.  P.  Alderson  was  bound,  and  tiie  ex- 
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tent  to  which  It  was  entitled  to  be  relieved 
therefrom  by  the  application  thereto  of  the 
Interest  of  said  J.  O.  Alder  son;  and  that  such 
application  might  be  made  according  to  the 
respective  lights  of  the  parties  to  this  suit 

In  April,  1899,  Thomas  Tabb,  for  Annie 
J.  Pbcebns,  filed  his  affidavit  in  the  drcnit 
conrt  of  Greenbrier  county,  and  sned  out  at- 
tachments in  several  counties  against  said  J. 
0.  Alderson  and  C.  L.  Smith  and  the  Kan- 
awha Valley  Bank,  re8x>ectlvely;  also  sned 
out  attachments  in  actions  of  debt  against 
said  Alderson,  all  of  which  designated  the 
lessee,  Lang,  and  the  Sun  Goal  &  Ck>ke  Com- 
pany, as  garnishees;  and  the  said  Phoebus 
flled  her  bill  against  said  J.  O.  Alderson  in 
said  drcnit  court  ,of  Greenbrier  county  to 
enforce  her  claim  against  said  Alderson, 
and  praying  (hat  defendants  James  Liang  and 
S.  Lewis  Price  might  be  required  to  discover 
and  disclose  by  answer,  or  as  the  court  might 
otherwise  direct,  the  moneys  owing  by  them, 
and  the  property  In  their  possession  or  under 
their  control  belonging  to  the  defendant  J. 
C.  Alderson,  and  the  enforcement  of  the  at- 
tachment, and  for  general  relief. 

The  defendant  J.  O.  Alderson  flled  his  de- 
murrer and  answer  to  the  second  amended 
bill  of  said  S.  Lewis  Price,  administrator, 
etc.;  denying  the  rights  of  those  creditors  of 
his  late  wife,  Mary  P.  Alderson,  and  himself. 
Jointly,  or  those  creditors  of  Mary  P.  Aider- 
son  on  debts  or  obligations  for  which  she  was 
secnrlty  for  him,  to  any  priority  of  the  other 
creditors,  also  himself,  in  regard  to  respond- 
ent's estate  by  the  curtesy  in  the  estate  of 
his  late  wife,  except  such  as  said  creditors 
might  acquire  by  some  mode  and  manner 
prescribed  by  law;  and  denying  that  his  said 
Interests  must  be  first  subjected  to  the  pay- 
ment of  his  debts  for  which  his  said  wife's 
estate  was  I)ound,  to  the  exclusion  of  others 
of  his  creditors  who  might  acquire  proper 
liens  on  said  estate. 

The  defendant  S.  W.  N.  Feamster  also  filed 
his  separate  demurrer  and  answer  to  the  sec- 
ond amended  bill,  setting  up  his  Judgment  as 
a  valid  and  binding  Hen  on  the  estate  by  the 
curtesy  of  J.  0.  Alderson  in  the  land  of  his 
wife,  and  denying  that  the  estate  of  his  wife, 
by  reason  of  her  indorsement  for  J.  C.  Aider- 
son,  was  entitled  to  any  rights  of  substitution 
against  the  estate  or  Interest  of  said  Aider- 
son,  except  in  so  far  as  she  had  paid  such 
debts,  and  then  only  to  any  lien  obtained  by 
said  creditors  of  J.  0.  Alderson,  and  averring 
that  M.  P.  Alderson  bad  paid  no  part  of  any 
debts  for  which  she  was  the  indorser  or  sure- 
ty for  said  Alderson. 

The  defendant  the  Kanawha  Valley  Bantc 
filed  its  answer,  setting  up  its  claim  against 
J.  C.  Alderson  and  the  estate  of  Mary  P.  Al- 
derson, his  indorser. 

The  defendant  Annie  J.  Phoebus  also  filed 
Iter  answer. 

On  the  ITtb  day  of  July,  1889,  the  caases 
came  on  to  be  heard  together,  when  the  de- 
fendant J.  O.  Alderson  appeared  specially 


and  prayed  oyer  of  the  subpoenas  in  each  of 
said  causes,  and  moved  to  quash  the  said 
writs  directed  to  the  sheriff  of  Fayette  coun- 
ty in  each  case,  and  also  in  each  of  said 
cases  moved  to  quash  the  attaclmients  there- 
in Issued.  The  court  overruled  the  motions 
to  quash  said  writs  in  each  of  said  cases, 
and  overruled  the  motion  to  quash  the  at- 
tachments in  the  case  of  Annie  J.  Phoebus 
against  said  Alderson,  and  sustained  the  mo- 
tion to  quash  the  attachment  in  the  case  of 
Tabb  against  Alderson,  and  dismissed  the 
bill  of  said  Tabb.  And  MlUer  &  Read  and 
J.  N.  Alderson  and  S.  W.  N.  Feamster  ten- 
dered their  separate  petitions  in  the  cause  of 
Phoebus  against  Alderson  and  others,  which 
were  filed  by  leave  of  the  court,  and  the 
cause  was  referred  to  Henry  Gilmer,  special 
conmilssloner,  with  instructions  to  state  and 
report,  first,  a  settlement  of  the  administra- 
tion account  of  Mary  P.  Alderson,  deceased, 
showing  what  had  come  or  should  have  come 
into  the  hands  of  said  administrator,  belong- 
ing to  the  estate;  second,  the  real  estate 
owned  by  the  testatrix  at  the  time  of  her 
death,  whether  held  in  severalty  or  in  con- 
nection with  others,  her  interest,  the  loca- 
tion, etc.,  whether  wild  or  Improved  land; 
third,  the  debts  of  the  testatrix  owing  by 
her  at  the  time  of  her  death,  and  whether 
owing  in  the  relation  of  principal  or  in- 
dorser, to  whom  owing,  with  the  amount, 
dignities,  and  priorities;  fourth,  the  debts  of 
J.  O.  Alderson  for  which  his  wife  was  bound, 
and  the  order  of  priorities  in  which  said 
debts  should  l>e  paid  out  of  the  estate  by  the 
curtesy  in  the  land  of  his  deceased  wife,  in 
the  event  it  should  be  held  that  the  said  es- 
tate by  the  curtesy  is  bound  in  the  first  in- 
stance for  the  payment  of  such  of  said  debts 
as  his  wife  was  bound  for  as  his  surety  or 
indorser;  fifth,  the  liens,  by  attachment. 
Judgment,  or  otherwise,  against  the  estate 
by  the  curtesy  of  J.  0.  Alderson  In  the  es- 
tate of'  his  wife,  and  dignities  and  priorities 
In  the  event  it  should  be  held  that  said  es- 
tate- is  not  bound  in  the  first  instance  for  the 
debts  of  said  Alderson  for  which  his  wife 
was  surety  or  indorser;  sixth,  what  royal- 
ties, if  any,  have  been  collected  or  should 
have  been  collected  from  the  lessee,  Lang, - 
and  others,  under  the  lease  on  the  Interest 
of  Mary  P.  Alderson's  lands  In  Fayette  coun- 
ty, by  whom  collected,  when,  and  what  dis- 
position has  been  made  of  them;  seventh, 
what  rents  have  been  collected  since  the 
death  of  Mary  P.  Alderson  from  the  land  of 
which  she  died  seised,  by  whom,  and  what 
disposition  has  been  made  thereof,  and  any 
other  pertinent  matter  that  the  commission- 
er might  deem  proper  or  be  required  to  re- 
port by  any  party  in  interest 

On  the  28d  day  of  October,  1898,  the  spe- 
cial commissioner,  Henry  Gilmer,  flled  his 
report,  to  which  several  exceptions  were  flled. 
On  the  13th  day  of  November,  1899,  John  A. 
Preston,  trustee  in  bankruptcy  of  J.  0.  Al- 
derson,  bankrupt,   tendered  his  petition   in 
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theae  causes,  wbtch  be  asked  to  be  filed  as 
his  answer  to  the  bills,  to  which  answer  tbe 
plalntlS  replied  generally,  by  which  i>etitlon 
It  appears  that  on  the  lltb  day  of  August, 
1809,  a  petition  In  bankruptcy  was  filed 
against  J.  C.  Alderson  by  his  creditors  in 
tbe  District  Court  of  tbe  United  States  for 
tbe  District  of  West  Virginia,  and  that  on 
tbe  6th  day  of  September  following  be  was 
duly  declared  by  said  court  a  bankrupt;  and 
praying  that  said  trusty  In  bankruptcy  be 
made  a  part£  to  tbe  original  and  amended 
bills  filed  by  the  administrator  of  Mary  P. 
Alderson,  and  that  his  rights  be  ascertained 
and  determined,  so  far  as  they  rightfully 
might  be,  under  tbe  pleadings  and  proofs  tak- 
en or  to  be  taken  in  said  cause;  that  tbe  es- 
tate and  assets  of  said  bankrupt  In  tbe  pos- 
session or  under  the  control  of  tbe  said  court 
might  be  turned  over  to  bim  to  be  adminis- 
tered under  tbe  orders  of  the  bankruptcy 
court;  and  for  further  and  complete  relief. 

The  cause  came  on  to  be  beard  on  the  24tb 
day  of  November,  1839,  upon  all  tbe  papers 
formerly  filed  and  read,  the  decrees,  and 
upon  tbe  report  of  Commissioner  Gilmer,  tbe 
exhibits  and  papers  filed  therewith,  and  the 
depositions  taken  before  said  commissioner 
and  filed  as  a  part  of  his  report,  the  excep- 
tions of  tbe  plaintiff,  administrator  of  M.  P. 
Alderson,  Margaret  L.  Price,  Jennie  S.  Price, 
tbe  Peabody  Insurance  Company,  tbe  Manu- 
facturers' Fire  Insurance  Company,  and  tbe 
defendant  J;  C.  Alderson  to  said  report,  and 
upon  the  petition  of  J.  A.  Preston,  trustee  in 
bankruptcy. 

Tbe  court  overruled  the  exceptions  of  all 
the  parties  to  said  report,  and  recited,  "and 
It  appearing  to  tbe  court  that  tbe  lien  cred- 
itors of  said  J.  0.  Alderson  and  all  tbe  cred- 
itors of  M.  P.  Alderson  were  convened  ac- 
cording to  law,"  and  proceeded  to  decree  aa 
follows:  "It  Is  therefore  adjudged,  ordered, 
and  decreed  that  the  said  report,  as  correct- 
ed herein,  be,  and  the  same  is  hereby,  con- 
firmed; and  It  appearing  from  said  report 
and  tbe  proceedings  in  this  suit,  that  the  at- 
torneys for  J.  C.  Alderson,  Miller  &  Read, 
and  Simms,  Enslow  A  Alderson,  are  by  their 
assignments  and  the  decrees  of  this  court 
entitled  to  priority,  to  tbe  several  amounts 
set  up  before  the  commissioner  and  reported 
by  bIm,  against  tbe  fund  now  In  tbe  hands 
of  J.  A.  Preston,  receiver  of  this  court, 
amounting  to  one  thousand  three  hundred 
and  seventy-six  dollars  and  forty-five  cents," 
and  decreed  to  Miller  &  Read  tbe  sum  of 
1750,  with  Interest,  as  tbe  first  lien  on  said 
fund;  and  to  Slmms,  Enslow  &  Alderson  tbe 
sum  of  $500,  with  Interest,  as  tbe  second  lien 
against  said  fund;  and  to  the  Peabody  In- 
surance Company  tbe  sum  of  $3,798.70,  as 
the  third  lien  against  the  real  estate  (Includ- 
ing tbe  royalties  of  tbe  Lang  lease  which 
might  thereafter  accrue)  of  said  J.  C.  Aider- 
son,  except  that  portion  conveyed  by  J.  C. 
and  M.  P.  Alderson  to  Thomas  Tabb,  trus- 


tee, by  deed  of  trust,  mentioned  In  cominls- 
sloner's  report,  to  secure  Annie  J.  Phoebus; 
and  decreed  to  Manufacturers'  Fire  Insiir- 
ance  Company  against  J.  G.  Alderson   the 
sum  of  $2,966.32,  as  the  fourth  Uen  against 
tbe  real  estate  and  royalties  of  J.  C.   Al- 
derson, with  said  exception;  and  to  the  Bank 
of   Alderson,   for   the   benefit   of  B.   W.    N. 
Feamster,  against  said  Alderson,  tbe  sum  of 
$994.80,  as  the  fifth  lien  against  said  real 
estate  and  royalties;   and  to  Joseph  N.  Al- 
derson against  J.  C.  Alderson  tbe  sum  of 
$150,  as   the   sixth   Uen  against  the   same. 
Said  decree  furtber  recites  tbe  fact  of  tbe 
filing  of  tbe  petition  in  Involuntary   bank- 
ruptcy In  the  United  States  District  Court  by 
tbe  creditors  of  said  J.  C,  Alderson,  and  his 
being  adjudged  a  bankrupt,  and  the  appoint- 
ment therein  of  John  A.  Preston  as  bis  trus- 
tee in  bankruptcy,  and  that  the  attachment 
liens  of  Annie  J.  Phoebus,  the  Kanawha  Val- 
ley Bank,  Clarence  U.  Smith,  and  the  Com- 
mercial Bank  of  Wheeling,  as  well  as  tbe 
said  Judgment  liens  of  Feamster  and   tbe 
Judgment  Uen  of  J.  C.  Alderson,  were  each 
and  all  of  them  acquired  and  took  effect  with- 
in tbe  four  months  next  preceding  the  filing 
of  tbe  said  petition  In  bankruptcy,  and  that 
tbe  court  bad  no  further  Jurisdiction  for  tbe 
enforcement  of  said  attachments  and  Judg- 
ments;  and  tbe  court  did  not  pads  on  tbe 
merit  of  said  claims  against  said  J.  0.  Aider- 
son,  but  left  the  parties  to  assert  such  rights 
as  they  might  have  in  the  said  bankruptcy 
proceedings  or  elsewhere.    It  was  further  de- 
creed that  said  Preston,  receiver,  pay  over  to 
said  MUler  &  Bead  and  Slmms,  Enslow  & 
Alderson  tbe  sums  decreed  to  them  out  of 
tbe  funds  In  bis  bauds  from  tbp  estate  of 
J.  C.  Alderson.  and  that  the  chancery  suit  of 
tbe  Commercial  Bank  of  Wheeling  against 
said  J.  C.  Alderson,  pending  in  said  court,  be 
consolidated  with,  and  thereafter  be  heard 
together  witB,   these  suits.    It  was  furtber 
decreed  that  Annie  J.'  Pbcebus  recover  of  the 
estate  of  M.  P.  Alderson  tbe  sum  of  $9,583.84. 
for  wblch  debt  she  was  bound  as  a  suirety 
of  said  3,  C.  Alderson.  which  was  decreed 
to  be  tbe  first  lien  on  the  interest  of  botb 
M.  P.  and  J.  O.  Alderson  in  what  was  known 
as  the  "Raleigh  Land,"  conveyed  by  M.    P. 
and  J.  C.  Alderson  to  Thomas  Tabb,  trustee, 
by  deed  dated  the  28th  day  of  December. 
1893,  and  was  also  a  general  Uen,  wlthoat 
priority,  against  the  other  real  estate  of  M. 
P.  Alderson,  deceased;  and  decreed  to  other 
parties  further  sums  against .  tbe  estate    uf 
M.  P.  Alderson  deceased;   and  provided  that 
unless  the  said  M.  P.  Alderson's  administra- 
tor, or  some  one  for  the  estate,  within  80  days 
from  the  date  of  tbe  decree,  and  unless  tbe 
defendant  J.   C.  Alderson,  or  some  one    for 
bIm,  within  tbe  said  time,  should  pay  off  the 
said  recovery  bad  against  them,  respectively, 
then  the  special  commissioners  named  in  said 
decree  should  proceed  to  sell  said  land  and 
interests  of  the  said  M.  P.  Alderson's  estat* 
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and  of  J  0.  Alderaon,  trom  which  decree  the 
defendant  J.  C.  Alderaon  appealed  to  tiila 
court. 

The  first  asalgnment  of  error  Is  the  over- 
ruling of  the  defend&ntB'  demurrer  to  sec- 
ond amended  bill,  claiming  that  the  objects 
of  the  original  bill  were  Incompatible  with 
the  prayers  of  the  second  amended  bill;  that 
the  original  bill  was  brought  to  settle  the 
estate  of  plaintifTs  testatrix,  and  to  exclude 
defendant  J.  0.  Alderaon  from  curtesy  in 
said  estate,  and  could  not  be  tnmed  Into  a 
general  creditors'  bill  against  said  Alderson, 
when  his  wife's  estate  was  not  a  lien  creditor 
of  his,  and  had  not  at  that  time  been  com- 
pelled to  pay  one  cent  for  said  Alderaon,  as 
his  surety  or  Indorser;  that  no  execution 
had  been  returned  on  any  judgment  nulla 
bona,  nor  was  thera  any  allegation  In  any 
of  the  bills  that  the  rents.  Issues,  and  profits 
of  defendant  Alderson's  real  estate  would  not 
In  five  yeara  discbarge  all  of  the  liens  against 
the  same;  that  the  said  amended  bill,  on  Its 
face,  showed  no  equity,  as  It  did  not  allege 
that  either  M.  P.  Alderaon,  In  her  lifetime, 
or  her  estate,  had,  by  iMiylng  any  lien  debt 
of  said  Alderson  as  surety  for  him,  be- 
come entitled  to  be  subrogated  to  any  Uen 
against  hla  estate.  The  original  bill  was 
filed  by  the  personal  representative  of  M.  P. 
Alderson,  deceased,  under  the  statute,  to  sub- 
ject her  real  estate  to  the  payment  of  her 
debtf>— she  having  left  no  personal  estate— 
a  large  part  of  which  debts  she  owed  only 
as  surety  or  indorser  for  her  huebaud,  J.  G. 
Alderson,  and  because  of  his  interest  In  the 
real  estate  sought  to  be  subjected  to  the 
payment  of  such  debts,  as  well  as  his  liabil- 
ity for  a  part  of  the  debts  as  principal  debt- 
or, he  was  a  necessary  party  to  the  suit,  and 
the  plalntlfT  had  a  right  to  have  the  estate 
he  represented  to  be  protected,  by  having  the 
interest  of  J.  C.  Alderson  In  the  real  estate 
of  his  testatrix  first  subjected  to  the  payment 
of  his  debts  for  which  the  estate  was  bound 
as  surety  or  Indorser,  and  which  the  bill 
prayed  might  be  done.  It  also  prayed  for  a 
discovery  from  the  said  J.  O.  Alderson  as  to 
what  property  he  owned  which  would  be 
liable  fof  his  debts,  and.  In  response,  dis- 
closed by  answer  his  lands  and  Interests  In 
lands,  whereby  it  appeare  that  he  has  large 
holdings  of  real  estate  and  interests  In  this 
state  and  elsewhere,  besides  his  curtesy  es- 
tate. From  the  record  it  appeara  that  the 
larger  amount  of  the  indebtedness  reported 
against  the  estate  of  M.  P.  Alderson  were 
debts  for  which  said  estate  was  bound  only 
as  snrety  or  indorser  of  appellant.  8o  the 
relations  existing  between  Alderson  and  his 
wife's  estate  was  that  of  principal  and  sure 
ty,  which  is  a  subject  of  equitable  Jurisdic- 
tion; and  the  relation  between  Alderson,  the 
life  tenapt  by  the  curtesy,  and  the  re- 
maindermen, Is  also  an  equitable  one;  and 
a  court  of  equity  will  protect,  as  far  aa  it 
may,   the  remainder  against  the  acts,  de- 


faults, or  obligations  of  the  life  tenant  And 
the  court  having,  In  addition  to  the  other 
grounds  of  equitable  Jurisdiction,  these 
grounds,  and  having  the  whole  estate  and  all 
parties  to  be  affected  by  its  administration 
properly  before  it  as  parties  defendant.  It 
was  proper  that  it  should  dispose  of  all  ques- 
tions and  equities  arising  between  the  par- 
ties, and,  as  far  as  possible,  reimburae  the 
remaindermen  out  of  the  estate  of  J.  G. 
Alderson,  to  the  extent  that  the  remainder 
was  taken  to  pay  his  debts.  It  would  seem 
that  the  Judgment  liens  against  said  Aider- 
son  could  not  be  properly  enforced  against 
his  real  estate,  or  interests  therein, ,  In  the 
absence  of  an  allegation  that  the  rents  and 
profits  would  not  satisfy  the  Judgments  In 
five  years,  or  unless  It  so  appear  to  the  sat- 
isfaction of  the  court  In  some  way  in  th<^ 
cadse,  as  provided  in  section  7,  c.  139,  Code 
1880  (Dunfee  v.  Childs,  46  W.  Va.  166,  80 
8.  B.  102),  as  the  sale  Is  being  made  for  the 
purpose  of  paying  otC  the  Judgment  liens. 
But  the  majority  of  the  court  hold  that  the 
theory  of  plaintiff's  suit  Is  that,  under  the 
facts  appearing  In  the  cause,  equity  has  ju- 
risdiction to  administer  the  estate  of  Mrs. 
M.  P.  Alderson,  and  to  protect  the  fee  in 
the  real  estate  thereof  from  all  liabilities 
not  primarily  resting  upon  it,  to  the  extent 
that  such  liabilities  may  be  satisfied  out  of 
an  Interest  in  the  same  real  estate  owned  by 
J.  0.  Alderson,  who  Is  a  necessary  party  to 
this  cause,  and  who  is  primarily  liable  for 
such  Indebtedness,  and  to  adjust  all  equities 
between  her  estate  and  the  estate  of  her 
said  husband  therein;  that  In  such  case  the 
principal  debtor  Is  not  entitled  to  have  the 
benefit  of  the  statute  providing  that  his  lands 
shall  not  be  sold  unless  it  appear  that  the 
rents  and  Issues  will  not  pay  the  debts 
against  them  In  five  years.  The  prindpal 
debtor's  land  should  firet  be  subjected,  to  the 
exoneration  of  the  lands  of  the  surety.  That 
It  is  not  a  suit  for  the  enforcement  of  Judg- 
ment liens  against  the  debtor's  real  estate; 
neither  is  it  necessary  that  It  appear  that 
executions  of  the  judgments  be  returned 
nulla  bona  before  proceeding  against  the 
lands  of  the  principal  debtor.  Oertainly,  if 
Mrs.  Alderson  had  paid  the  Judgments  against 
her  husband,  and  this  had  been  a  suit  to 
subrogate  the  estate  of  Mra.  Alderson  to 
the  rights  of  the  Judgment  creditors  whose 
debts  she  had  paid,  the  principal  Judgment 
debtor  would  have  been  entitled  to  the  benefit 
of  the  provisions  of  the  statute  referred  to, 
in  relation  to  the  renting  of  his  lands.  In- 
stead of  sale  thereof,  In  case  the  rentals 
would  pay  the  debts  in  five  years. 

And  it  is  assigned  as  error  by  the  defend- 
ant that  the  court  decreed  a  sale  of  the 
curtesy  estate  of  said  Alderson  in  the  lands 
of  which  his  wife  died  seised,  alone,  when 
the  record  of  the  suit  formerly  before  the 
court  showed  that  be  was  the  owner  of  oth- 
er valuable  lands,  and  without  ascertalnhig 
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wbether  or  not  the  rents  and  profits  of  said 
lands  would  pay  the  debts  as  the  statute  re- 
quires. This  assignment  Is  met  by  what 
has  Just  been  said. 

It  Is  contended  by  appellant,  also,  that  the 
court  erred  In  refusing  to  quash  the  attach- 
ments sued  out  against  the  estate  of  J.  CL 
Alderson.  This  Is  wholly  ImmaterlaMn  this 
cause,  as  the  said  attachments  were  render- 
ed null  and  void  by  the  United  States  bank- 
rupt act  of  1888  (Act  July  1,  1898,  c.  541, 
30  Stat.  644  [U.  S.  Oomp.  St.  1901,  p.  3418]). 
Foster's  Code  of  Bankruptcy,  I  260.  Bank- 
rupt Act  July  1,  1898,  c.  S41,  S  67f,  SO  Stat 
565  [U.  S.  Ctomp.  St  1901,  p.  3460]:  "All 
levies,  judgments,  attachments  or  other  Hens 
obtained  through  legal  proceedings  against  a 
person  who  Is  Insolvent  at  any  time  within 
four  months  prior  to  the  filing  of  a  petltiob 
In  bankruptcy  against  him  shall  be  deemed 
null  and  void  In  case  he  Is  adjudged  a  bank- 
rupt and  the  property  affected  by  the  levy. 
Judgment,  attachment  or  other  lien  shall 
be  deemed  wholly  discharged  and  released 
from  the  same  and  shall  pass  to  the  trustee 
as  part  of  the  estate  of  the  bankrupt  unless 
the  court  shall  on  due  notice  order  that  the 
right  under  such  levy.  Judgment,  attachment 
or  other  lien  shall  be  preserved  for  the  ben- 
efit of  the  estate;  and  thereupon  the  same 
may  pass  to  and  shall  be  preserved  by  the 
trustee  for  the  benefit  of  the  estate  as  afore- 
said." The  court  ascertained  that  said  at- 
tachments were  sued  out  and  levied  within 
the  four  months  next  preceding  the  filing 
of  the  petition  in  bankruptcy  against  the  «ald 
J.  O.  Alderson,  and  very  properly  held  that 
It  bad  no  Jurisdiction  for  the  enforcement 
of  said  attachments  and  the  Judgments  re- 
covered within  said  time,  and  declined  to 
pass  upon  the  merits  of  said  claims  against 
said  Alderson,  and  left  said  claimants  to  as- 
sert such  rights  as  they  might  have  In  the 
said  bankruptcy  proceedings  or  elsewhere. 

A  cross-error  Is  assigned  that  the  court 
erred  in  directing  the  residue  of  the  life  es- 
tate of  the  said  J.  C.  Alderson,  or  the  pro- 
ceeds thei-eof,  after  satisfying  the  Judgment 
llena  decreed  against  the  same,  to  be  turned 
over  and  paid  to  John  A.  Preston,  trustee  In 
bankruptcy  of  said  Alderson,  to  be  distribut- 
ed under  the  otdeta  of  the  bankruptcy  court 
Instead  of  retaining  and  administering  the 
same  for  the  purpose  of  making  whole  the  es- 
tate of  Mrs.  M.  P.  Alderson  and  her  devisees 
entitled  to  the  remainder  after  such  life  es- 
tate for  the  debts  of  J.  O.  Alderson,  for  which 
said  remainders  were  decreed  to  be  sold,  and 
for  which  said  remainders  were  only  liable 
as  security  for  J.  C.  Alderson.  It  la  wdl  said 
by  appellees'  counsel:  "The  effect  of  this 
ruling  is  to  compel  the  remaindermen  to  per- 
mit their  remainders  to  be  sold  to  pay  the 
debts  of  the  life  tenant  sacrificing  their  fee 
for  the  protection  of  said  life  estate,  for  debts 
primarily  those  of  the  life  tenant  In  other 
words,  the  fee  of  the  remainder  la  sold  and 


lost  f never,  fbe  debts  of  the  life  tenant  are 
paid,  his  life  estate  Is  cleared,  freed  of  Incum- 
brances, and  turned  over  to  him  or  his  cred- 
itors, who  go  their  way  rejoldng,  leaving  the 
remaindermen  but  the  memory  of  an  estate 
they  should  have>  enjoyed,  and  the  satisfac- 
tion of  knowing  they  have  paid  the  debts  and 
saved  the  estate  of  J.  C.  Alderson.  Having 
Jurisdiction  to  ascertain  the  debts  of  J.  G.  Al- 
derson for  which  Mrs.  Alders(m's  estate  was 
liable,  and  having  both  estates— life  and  re- 
mainder—before the  court  It  should  have 
granted  full  and  complete  relief,  adjusted  all 
equities  between  the  estates,  and  made  the 
estate  of  Mrs.  Alderson  whole,  so  far  as  pos- 
sible, out  of  the  life  estate  of  J.  O.  Alderson." 
The  circuit  court  having  taken  Jurisdiction 
of  said  parties,  matters,  and  Interests  before 
the  filing  of  the  petition  In  bankruptcy,  and 
the  trustee  in  bankruptcy  having  filed  his  pe- 
tition In  the  nature  of  an  answer  in  the 
cause,  asking  to  be  made  a  party  to  the  suit 
and  submitting  himself  to  the  Jurisdiction 
of  the  court,  the  court  had  a  right  to  proceed 
In  the  cause  according  to  the  principles  of 
equity,  so  far  as  not  to  violate  the  terms  ct 
the  bankrupt  act  This  It  did,  observing  the 
liens  valid  under  that  act  and  abating  those 
invalid  as  procured  by  attachments  and  Judg- 
ments within  the  period  of  four  months  prior 
to  the  filing  of  the  petition  In  bankruptcy. 
This  disposes,  also,  of  the  assignment  that 
the  court  erred  In  entering  any  decree  of  sale 
In  the  said  cause  after  the  adjudication  In 
bankruptcy  of  said  Alderson.  See  Mason  8c 
Hogue  V.  Warthena,  7  W.  Va.  532. 

As  claimed  In  the  cross-assignment  of  er- 
ror, the  court  should  have  directed  the  resi- 
due of  the  life  estate  of  said  Alderson.  aftw 
the  satisfaction  of  the  Judgment  Hens  de- 
creed against  tbe  same,  to  be  retained  for  the 
purpose  of  administering  the  same  to  protect 
the  estate  of  Mrs.  M.  P.  Alderson  and  those 
entitled  to  remainder  after  such  life  estate. 
tw  the  debts  of  said  J.  C.  Alderson  for  which 
said  remainders  were  decreed  to  be  sold,  and 
for  which  they  were  only  liable  as  securily 
for  J.  O.  Alderson.  In  re  Price  (D.  C.)  92 
Fed.  987,  989.  But  after  such  disposition,  if 
there  should  still  remain  a  residue,  the  same 
would  properly  be  turned  over  to  said  trustee 
In  bankruptcy. 

Appellant  assigns  as  error  tbe  overruling 
by  the  court  of  his  exception  to  tbe  report  of 
CommlBsloner  Gilmer  as  to  the  equitable  es- 
tate of  Mrs.  M.  P.  Alderson  In  lands  sold  by 
S.  li.  Price  to  said  M.  P.  Alderson  in  her  life- 
time. The  exception  mentioned  is  as  follows: 
"J.  C.  Alderson  further  excepts  to  the  within 
report  because  It  falls  to  report  the  estate  of 
M.  P.  Alderson  as  the  equitable  owner  of  the 
Interest  sold  by  8.  L.  Price  to  her,  as  detail- 
ed In  the  evidence  of  vritnesses  Price  and 
Preston,  In  the  Fayette  county  lands.  Price 
having  sold  the  same  to  Mrs.  Alderson  by  a 
written  agreement  the  destruction  of  said 
agreement  could  not  revest  the  equitable  tltl« 
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In  S.  Ii.  Price^  which  covild  not  pass  from 
Mrs.  Alderson  except  by  deed,  J.  C.  Alderson 
joining  therein,  and  because  it  falls  to  report 
the  said  sum  of  $1,500  due  by  Price  to  Mrs. 
Alderson  as  a  debt  in  favor  of  the  estate 
against  said  Price."  It  appears  from  the  evi- 
dence of  John  A.  Preston  that  about  the 
year  1887,  1888,  or  1889,  at  the  Instance  of 
Mrs.  M.  P.  Alderson  and  S.  L.  Price,  he  wrote 
a  paper  betvreea  them,  in  the  shape  of  a  con- 
tract, which  was  not  a  deed;  that  after  he 
wrote  it  she  told  him  to  take  the  paper  and 
hold  it;  that  the  agreement  purported  to  be 
the  purchase  by  Mrs.  Alderson  of  $1,500 
worth  of  lands  of  S.  Lewis  Price  at  not  quite 
|8  per  acre,  and,  by  calculation,  made  the 
purchase  171  acres;  that  the  contract  was 
never  acknowledged  before  an  oflScer,  nor  re- 
corded, but  remained  in  hia  possession  all  the 
time  until  he  surrendered  It  or  turned  it  over 
to  Miss  M.  L.  Price  at  the  request  of  Mrs. 
Alderson;  that  Mrs.  Alderson  told  him  she 
wanted  blm  to  destroy  the  pap».  He  t<rid 
her  be  did  not  like  to  do  that  unless  he  did 
It  In  her  presence.  She  then  said,  "Well,  you 
give  It  to  Mag  [Miss  M.  L.  Price],  and  she 
will  destroy  It"  Miss  M.  L.  Price  was  pres- 
ent, and  Mrs.  Alderson  then  said  to  her, 
"Mag,  when  Johnnie  brings  you  that  paper, 
yon  destroy  It"  That  In  a  short  time  he  took 
the  paper  over  and  handed  It  to  Miss  Price, 
as  Mrs.  Alderson  had  directed  him  to  do.  S. 
L.  Price  testifies  that  there  was. $1,600  paid 
by  Mrs.  Alderson;  that  his  impression  was 
tbat  he  bad  borrowed  some  money  from  her 
before  that  time— he  thinks,  $1,000— and  she 
afterwards  paid  him  $300.  When  asked 
what  lands  were  mentioned  in  said  agree- 
ment of  oale,  he  answered:  "Fayette  land. 
Just  so  much  of  the  Fayette  land,  at  between 
$8  and  $9  per  acre,  for  part  of  my  Interest 
In  my  mother's  estate.  The  land  In  Fayette 
was  undivided,  and  was  a  tract  of  about  4,700 
acres;  and  this  was  a  portion  of  my  Interest 
In  the  4,700-acre  tract  The  Lang  lease  is  a 
part  of  this  4,700-acre  tract"  He  stated 
that  the  land  was  never  conveyed;  that  there 
was  no  deed  from  him  to  her,  nor  from  htr 
to  him,  and  does  not  recollect  whether  the 
instrument  was  under  seal  or  not;  that  when 
she  was  leaving  she  remarked  to  him  that  If 
she  never  came  back  he  could  have  that 
land;  and  that  be  never  repaid  the  $1,600  to 
her.  The  legal  title  to  the  Interest  never 
passed  to  M.  P.  Alderson,  nor  to  any  one  In 
trust  for  her,  but  Is  still  vested  In  S.  L.  Price. 
There  are  no  pleadings  or  allegations  bring- 
ing the  matter  In  question  In  this  suit,  and  It 
could  only  be  litigated  therein  upon  a  cross- 
bill, with  proper  averments  bringing  the  mat- 
ter directly  in  issue;  making  the  said  S.  L. 
Price,  the  owner  of  the  Interest  in  fee,  a  par- 
ty defendant  to  said  cross-bill.  The  plead- 
ings may  be  so  amended  as  to  raise  the  ques- 
tion of  the  rights  of  said  J.  C  Alderson  to 


curtesy  in  said  interest.  If  he  be  so  advised. 
It  is  apparent  from  the  testimony  of  Thomas 
Tabb,  taken  In  the  cause  on  the  13th  day  of 
June,  1899,  and  called  to  the  attention  of  this 
court,  that  there  was  a  mistake  In  the  calcu- 
lation of  the  amotmt  that  should  be  recov- 
ered by  Annie  J.  Phoebus  against  J.  G.  Aider- 
son,  and  for  which  a  decree-was  entered  for 
the  sale  of  the  Raleigh  lands;  the  amount 
as  ascertained  by  the  decree  being  $9,583.84, 
as  of  November  24,  1899,  the  date  of  the  de- 
cree. Witness  Tabb,  in  his  testimony,  says: 
"The  balance  due  as  of  December  1,  1898, 
was  nine  thousand  five  hundred  and  fifty- 
nine  dollars  and  sixty-eight  cents,  of  which 
sum  four  hundred  and  seventy-five  dollars 
and  forty-four  cents  was  interest  So  take 
the  principal  sum  of  nine  thousand  eighty- 
four  dollars  and  twenty-four  cents,  with  in- 
terest from  December  1,  1898,  and  add  to  this 
four  hundred  and  seventy-five  dollars  and 
forty-four  cents,  the  interest  which  be  owed 
on  December  1,  1898,  will  make  the  exact 
sum  he  now  owes."  So  that  to  add  to  the 
principal  sum  of  $9,084.24  the  Interest  there- 
on from  December  1,  1898,  to  November  24, 
1899.  $534.45,  to  which  add  $476.44,  the  In- 
terest owing  up  to  December  1,  1898,  as  stat- 
ed by  Tabb,  makes  the  sum  of  $10,094.13  on 
the  24th  day  of  November,  1899,  which  Is  the 
amount  that  should  have  been  decreed,  in- 
stead of  the  sum  mentioned  In  the  decree  of 
$9,583.84;  and  said  decree  is  hereby  amended 
and  modified  accordingly,  and  as  so  amended 
the  decree  Is  afilrmed,  except  as  to  the  dis- 
position of  the  residue  of  the  estate  of  J.  C. 
Alderson  after  paying  all  the  recoveries 
against  him,  which  shall  be  disposed  of  as 
hereinbefore  indicated;  and  this  cause  Is  re- 
manded to  the  circuit  court  of  Greenbrier 
county  for  further  proceedings  to  be  had 
therein  according  to  the  principles  governing 
courts  of  equity. 

BRANNON,  J.  (concurring).  The  right  of 
a  creditor  against  his  debtor  is  one  thing— 
tbat  of  a  surety  against  his  principal  another, 
for  many  purposes.  If  a  surety,  after  pay- 
ment of  the  debt,  seeks  subrogation  to  the 
lien,  claiming  just  the  creditor's  right,  it  may 
be  that  he  would  have  to  rent  his  prindpal's 
land.  If  It  would  pay  the  debt  In  five  years. 
As  to  that,  I  do  not  say.  This  Is  not  a  case 
of  subrogation.  It  Involves  aitother  right  of 
the  surety  as  against  the  principal— the  right 
to  have  the  principal  pay  the  debt,  though 
the  surely  has  not  paid  a  cent  A  surety, 
after  the  debt  la  due,  may  file  a  bill  quia 
timet  against  the  principal  debtor  to  compel 
such  payment,  to  escafie  danger,  and  may 
enforce  any  lien  of  the  creditor  against  the 
principal's  land.  Neal  v.  Bufflngton,  42  W. 
Va.  327,  26  S.  B.  172;  Watson  v.  Wigglnton, 
28  W.  Va.  675.  I  do  not  think  the  surety  can 
be  compelled  to  wait  five  years  before  being 
exonerated. 
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aL  V.  WARING  et  «1. 

(Supreme  Court  of  Georgia.    AprU  8,  1903.) 

CONTRACT  —  VALIDITY  —  POWERS  OF  COURT— 
tJNWISH  CONTRACTS— INCAPABLE  OP  PER- 
POHMANCEl— FRAUD  —  FORFEITURES  —  JOINT 
TENANCY— ABOLITION  —  INVESTMENT  ASSO- 
CIATION—LOTTERY— MATURITY  OF  CERTIFI- 
CATES—REDEMPTION. 

1.  The  power  of  the  courts  to  declare  a  con- 
tract void  for  beiog  in  contravention  of  a  aound 
public  policy  is  a  very  delicate  and  undefined 
power,  and.  like  the  power  to  declare  a  statute 
unconatitutioual,  should  be  exercised .  only  in 
cases  free  from  doubt. 

2.  The  authority  of  the  lawmaking  power  to 
interfere  with  the  private  right  of  contract  has 
its  limits,  and  the  courts  should  be  extremely 
cautious  in  exercising  the  power  to  superrise 
private  contracts  which  the  lawmaking  power 
has  not  declared  unlawful. 

3.  The  courts  are  not  authorized  to  declare 
a  contract  void  merely  because  it  may  be  un- 
wise, or  even  foolish.  Folly  is  not  in  all  case* 
ti«ud. 

4.  The  people  of  this  state,  as  parens  patrlte, 
have  the  power,  through  the  courts,  to  protect 
persons  of  unsound  mind,  or  under  other  dis- 
ability, from  the  harmful  effects  of  unwise  or 
foolish  contracts;  but  the  power  does  not  ex- 
tend to  such  contracts  when  made  hf  persons 
of  full  age,  of  sound  mind,  and  laboring  under 
no  disability. 

6.  The  possibility  or  probability  of  nerform- 
ance  of  many  contracts  known  to  the  com- 
mercial world  is  dependent  upon  so  many  con- 
tingencies that  it  is  only  in  an  extreme  case 
that  a  given  contract  can  be  said,  as  matter  of 
law,  to  be  so  incapable  of  performance  as  to 
evidence  a  purpose  to  defraud. 

6.  The  courts  will  always  relieve  an  innocent 
party  from  the  obligation  of  a  contract  which 
IS  the  result  of  a  fraud;  but  all  contracts  which 
are  uiireasonable,  unwise,  or  even  foolish,  are 
not  necessarily  fraudulent. 

7.  The  success  of  many  legitimate  business 
schemes,  especially  those  relating  to  the  han- 
dling and  improving  of  sums  of  money,  depends 
largely  upon  the  hone.sty,  wisdom,  and  business 
sagacity  of  those  in  charge  of  the  scheme;  and 
one  who  goes  into  such  schemes  takes  the  risks 
that  are  always  incident  to  intrusting  another 
with  funds  for  improvement  and  pro^t. 

8.  While  forfeitures  are  not  unlawful,  the 
law  does  not  favor  them,  and  all  ambiguities 
in  a  contract  are  to  be  resolved  against  their 
existence;  but  where  a  contract  In  unmistaka- 
ble terms  provides  for  a  forfeiture,  and  is  other- 
wise free  from  legal  infirmity^  neither  a  court 
of  law  nor  a  court  of  equity  will  relieve  against 
the  forfeiture. 

9.  Joint  tenancy,  with  its  incident  of  snrvivor- 
ship,  as  it  existed  at  common  law,  is  abolish- 
ed. While  survivorship  is  not  favored  by  the 
law  of  this  state,  and  will  never  arise  by  op- 
eration of  law,  it  is  not  prohibited,  and,  when 
a  contract  provides  for  it  in  express  terms  or 
by  necessary  implication,  the  law  will  allow  the 
contract,  to  be   enforced. 

10.  An  investment  association,  which  applies 
the  principle  of  survivorship  to  the  investments 
by  subscribers,  the  survivorship  depending  upon 
default  of  the  members,  instead  of  death,  is 
not  prohibited  by  law. 

11.  The  mere  fact  that  an  enterprise  depends 
for  its  success,  to  some  extent,  on  forfeitures 
and  lapses,  is  not  alone  sufficient  to  render  the 
scheme  unlawful. 

12.  It  would  seem  that,  in  order  to  Tender  a 
scheme  unlawful,  contrary  to  public  policy,  and 
fraudulent,  because  it  is  dependent  for  success 
on  forfeitures  or  lapses,  it  must  appear  that  it 
is  not  only  largely  so  dependent,  but  that  it  is 
beyond  the  range  of  all  reasonable  probability 
that  the  number  of  forfeitures  or  lapses  neces- 


sary to  effectuate  the  scheme  wtll  occur  In  the 
time  required. 

13.  An  enterprise  dependent  for  saccess  upon 
forfeitures  or  lapses,  even  many  forfeitures  or 
lapses,  is  not,  for  this  reason  alone,  inherent- 
ly fraudulent. 

14.  In  order  to  constitute  a  lottery,  three  in- 
gredients are  essentially  necessary — considera- 
tion, prize,  and  chance. 

15.  When  a  number  of  persons  are  entitled, 
in  any  event,  to  a  given  amount,  though  it  may 
not  be  the  same  amount,  and  ail  cannot  be 
paid  at  one  time,  the  determination  by  lot  of 
what  portion  of  that  number  shall  be  paid  at 
different  times  would  not  give  the  transaction 
the  characteristics  of  a  lottery.  It  is  when  the 
amount  to  be  paid,  or  the  value  of  the  article  ■ 
to  be  delivered,  is  itself  determined,  either  in 
whole  or  in  part,  by  chance,  that  the  elements 
of  a  lottery  are  present. 

16.  It  is  not  to  be  presumed  that  people  intend 
to  violate  the  law,  and  the  language  of  their 
undertakings  must,  if  possible,  be  so  construed 
as  to  make  the  obligation  one  which  the  law 
would  recognize  as  valid.  All  ambiguities  are 
to  be  resolved  in  favor  of  legality  and  against 
illegality.  The  contract  Is  to  be  held  illegal 
only  when  it  will  admit  of  no  other  construc- 
tion. 

17.  While  the  construction  placed  npon  a  con- 
tract by  one  of  the  parties  only  is  not  con- 
trolling, still  where  a  contract  is  capable  of 
being  construed  either  as  legal  or  illegal,  and 
either  party,  and  especially  the  party  npon 
whom  the  main  obligation  rests,  has  nnifonnly 
placed  that  construction  upon  the  contract  which 
would  render  it  legal,  this  fact  may  be  prop- 
erly considered  in  determining  the  validity  of 
the  contract. 

18.  A  corporation  had  authority  under  its 
charter  to  deal  in  stocks,  bonds,  etc.,  to  nego- 
tiate loans,  to  loan  money,  to  purchase,  improve, 
and  sell  property,  both  real  and  personal,  to 
guarauty  the  payment  of  obligations,  and'  to 
issue  investment  certificates,  to  be  paid  for  by 
the  investor  in  monthly  installments.  A  large 
number  of  these  certificates  were  issued.  The 
provisions  of  each  certificate  were,  in  substance, 
as  follows:  An  obligation  to  pay  the  holder 
$500  at  the  end  of  14  years,  in  consideration  of 
the  payment  by  bim  of  $4  as  a  membership  or 
initiation  fee  and  installments  of  S1.25  each 
month  until  the  end  of  that  period.  The  ^ 
was  given  as  compensation  to  the  agent  pro- 
curing the  contract,  and  26  cents  of  each 
monthly  installment  went  to  pay  expenses  of 
the  company.  Fifty  per  cent,  of  each  monthly 
installment  and  all  fines  made  a  redemption 
fund;  30  per  cent,  a  reserve  fund.  The  holder 
was  required  to  surrender  the  certificate,  when- 
ever called,  upon  the  payment  of  its  redemption 
value,  which  was  declared  to  be  the  full  amount 
paid  m,  with  interest  at  8  per  cent  iper  annum, 
and  its  "proportionate  share  of  all  dividends  or 
accumulations  from  fines,  lapses,  and '  interest 
earned  in  excess  of  eight  per  cent,  per  annum." 
Certificates  were  to  be  called  for  redemption  in 
the  order  indicated  by  a  multiple  table,  based 
on  the  figure  3,  which  appeared  ou  the  back 
of  each  certificate.  The  redemption  fund  was 
to  be  used  to  pay  off  certificates  called  before 
maturity,  to  pay  certificates  at  maturity,  to 
pay  estates  of  deceased  certificate  holders  who 
were  not  over  50  years  of  age  at  the  date  of 
the  certificate  the  amounts  paid  thereon,  with 
interest  at  8  per  cent.,  and  its  proportionate 
share  of  profits  earned  in  excess  of  8  per  cent, 
per  annum.  The  reserve  fund  was  to  be  used 
and  held  for  the  protection  of  all  live,  out- 
standing certificates.  The  failure  to  pay  an  in- 
stallment subjected  the  holder  to  a  fine  of  50 
cents  each  month.  If  any  installment  or  fiue 
remained  unpaid  for  six  months,  all  payments 
were  forfeited  to  the  company,  provided  that 
the  payment  of  84  installments  would  entitle 
the  holder  to  a  paid-up  certificate  bearing  4 
per  cent,  interest.    Legal  representatives  of  oer^ 
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tificate  holders  who  were  more  than  60  years  of 
age  at  the  date  of  the  certificate  were  permit- 
ted to  take  a  paid-up  certificate  of  the  character 
above  indicated,  or  to  continue  the  payment  of 
installmenta.  The  entire  assets  of  Uie  com- 
pany were  to  be  liable  for  the  payment  of  the 
certificates.  The  funds  of  the  company  could 
be  loaned  to  certificate  holders  upon  termi  to 
be  fixed  by  the  directors.  No  part  of  the  re- 
«erye  or  redemption  funds  could  even  be  loan- 
ed to  ad  officer  or  director.  No  officer  or  Sir 
rector  or  any  member  of  their  families  could  be 
a  certificate  holder.  It  was  further  provided 
in  the  certificate  ''that  no  statement  made  by 
any  one,  except  as  herein  set  forth,  shall  be 
binding  on  this  company."  At  the  time  th« 
certificates  were  offered  for  sale,  the  objects, 
purposes,  aims,  and  expectations  of  the  com- 
iwiiy  were  set  forth  in  literature  which  was 
circulated  by  the  company,  and  the  statements 
therein  were  authorized  by  the  company.    Beld: 

(a)  That,  ijroperly  construed,  the  certificate  does 
not  authorize  the  redemption  of  any  certificate 
of  a  living  person  until  it  has  earned  at  least 
8  per  cent,   interest  on  the  amounts  paid  in. 

(b)  That  the  scheme  of  the  company  ia  not  a 
lotterr.  The  fact  that  the  certificates  to  be 
called  f«r  redemption  are  determined  by  refer- 
ence to  a  table  of  numbers,  which,  instead  of 
being  in  nnmerical  order,  has  an  arbitrary  ar- 
rangement based  on  multiples  of  the  figure  3, 
thns  making  it  possible  iu  some  cases  for  certifi- 
cates to  be  redeemed  before  others  of  older 
date,  doe?  not  give  the  scheme  the  characteris- 
tics of  a  lottery,  or  one  in  the  nature  of  a  lot- 
tery, (c)  That  It  cannot  be  said,  as  matter  of 
law,  that  the  contract  is  incapable  of  perform- 
ance  by  legitinrate  methods,  or  that  its  perform- 
ance is  80  largely  dependent  upon  forfeitures  or 
lapses  as  to  be  fraudulent,  or  contrary  to  public 
policy,  (d)  That,  if  any  statement  in  the  litera- 
ture of  the  company  is  at  variance  with  what  ia 
contained  in  the  certificate,  what  is  stated  in 
the  certificate  must  control  until  it  is  reformed, 
or  the  contract  therein  contained  is  rescinded. 

19.  If  the  scheme  described  in  the  certificate 
above  referred  to  was  a  lottery,  or  in  the  natnrs 
thereof,  or  was  so  impossible  of  performance  as 
to  be  fraudulent,  or  opposed  to  public  policy, 
as  was  contended  by  tiie  defendants  in  error, 
the  question  as  to  whether  a  court  of  equity 
woald,  at  the  instance  of  those  who  knowingly 
went  into  the  scheme,  administer  the  assets  for 
their  benefit,  is  not  now  decided. 
(Syllabus  by  the  Court.) 

The  company  issued  certificates  ("Class 
A.")  by  which  it  promised  to  pay  the  holder 
$5()5.54  on  condition  that  he  should  pay  $1.25 
monthly  for  130  months,  he  agreeing  to  sur- 
render his  certificate  for  redemption  at  a  value 
fixed  by  a  sliding  scale,  by  which,  if  redeemed 
one  month  after  date,  $15  was  to  be  received, 
'if  two  months,  $18,  and  so  on,  the  value  in- 
creasing $3  with  each  installment  paid.  Cer- 
tificates to  be  redeemed  were  not  selected  in 
nnmerical  order,  but  according  to  a  table  using 
multiples  of  3,  and  under  the  operation  of  which 
younger  certificates  could  be  called  in  before 
those  of  older  date.  A  cash  payment  of  $4, 
betades  26  cents  per  month  for  130  months, 
was  to  be  applied  to  expense  account.  Certifi- 
cates not  matured  by  the  multiple  table  were,  at 
the  end  of  130  mouths,  to  receive  $505.54  for 
$166..'S0  paid  in.  On  failure  to  pay  any  month- 
ly installment  a  fine  of  50  cents  was  imposed, 
and,  if  not  paid  by  the  succeeding  month,  the 
certificate  lapsed,  and  the  holder  forfeited  all 
payments  and  fines.  The  United  States  postal 
authorities  held  this  to  be  a  lottery,  and  the 
mails  were  closed  against  the  company. 

Betaining  the  scheme  of  lapses,  and  the  de- 
rice  of  a  multiple  table  to  determine  what  cer- 
tificates should  be  redeemed,  the  company  there- 
upon issued  another  form  of  certificate  ("Class 
B  ),  substantially  like  the  foregoing,  except 
that  it  promised  to  pay  $500,  instead  of  $504; 
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the  number  of  installments  was  raised  to  168; 
certificates  were  to  be  redeemed  out  of  the 
profits  on  payment  to  the  holder  of  the  total 
amount  which  he  had  paid  in,  with  8  per  cent. 
interest  thereon,  together  with  liis  proportion 
of  all  fines  and  lapses.  Holders  of  certificates 
not  called  in  under  the  device  of  the  multiple 
table  during  108  mouths  would  pay  in  $214, 
of  which  $46  was  deducted  for  expenses,  leav- 
ing $168  to  be  invested,  and  for  this  S214  the 
company  absolutely  promised  to  return  $500, 
necessitating  that  it  should  earn  28  per  cent, 
profit  per  annum,  and  paying  the  holder  133 
per  cent,  or  19  per  cent  per  annum  average  in- 
terest 

The  company  issued  a  half  million  dollars  of 
these  certificates,  "Class  B."  It  had  a  cap- 
ital stock  of  only  ^2,500,  and  no  other  property 
except  that  paid  in  by  the  certificate  holders, 
and  the  funds  or  property  in  which  the  cer- 
tificate holders'  money  was  invested. 

BM:  (1)  "Class  A"  certificates  constituted 
a  lottery,  and  "Class  B"  was  not  essentially 
different  therefrom,  being  in  the  nature  of  a 
lottery  scheme,  prohibited  by  the  act  of  187^ 
(Acta  1877,  p.  112),  as  amended  by  the  act  ol 
1881  (Acts  1880-Sl,  p.  62). 

(2)  A  court  of  equity  should  afford  relief  t« 
a  litigant  expressly  a^ing  aid  against  such  a 
contract  more  readily  than  the  postal  authori- 
ties would  volunteer  to  act  on  behalf  of  th« 
public,  which  was  not  actively  seeking  protec- 
tion. 

(3)  In  a  numbor  of  instances,  where  substan- 
tially similar  schemes  liave  been  under  review, 
the  courts  have  held  the  same  to  be  illegal,  con- 
trary to  public  policy,  and  void.  Among  many 
others,  see  Horner  v.  U.  8.,  13  Sup.  Ct.  409, 
147  U.  S.  460,  37  L.  Kd.  237;  State  v.  Inter- 
state Investment  Co.  (Ohio)  60  N.  E.  220,  52  L. 
K.  A.  530,  83  Am.  St  Rep.  754  (where  the 
effect  of  the  table  of  multiples  was  involved); 
Pelts  V.  Supreme  Financial  Union  (N.  J.  Ch.) 
19  Atl.  668  (2);  State  v.  New  Orleans  Deben- 
ture Redemption  Co.  (La.)  26  South.  586.  The 
case  of  Unfonf  Investment  Association  v.  Lutz, 
60  111.  App.  176,  contra,  is  not  a  decision  by  a 
court  of  final  report. 

(4)  Such  holding  is  not  solely  In  the  interest 
of  the  certificate  holder,  who  desires  to  discon- 
tinue the  illegal  scheme,  but  also  in  pursuance 
of  a  sound  public  policy,  and  to  prevent  similar 
schemes  from  l)eing  launched. 

(5)  To  have  selected  certificates  for  cancella- 
tion by  the  usual  methods  of  lot  would  have  in- 
volved the  element  of  chance;  to  have  selected 
them  in  numerical  order  would  not  have  involv- 
ed the  element  of  chance;  to  select  them  by 
the  device  of  the  multiple  table  making  older 
certificates  mature  after  younger,  and  where 
even  this  order  was  interfered  with  by  lapses, 
was  essentially  a  selection  by  lot,  and  was  with-  . 
in  the  prohibition  of  the  act  of  1877.  State  v. 
Interstate  Savings  Investment  Co.  (Ohio)  60 
N.  B.  220,  52  L.  R.  A.  530,  83  Am.  St  Rep. 
754. 

(6)  The  scheme  here  involved  chance  on 
chance,  by  which  an  early  redemption  was  a 
return  of  the  amount  paid  in  with  about  10 
per  cent,  interest,  and  amounted  to  a  small 
prize,  if,  later  on,  the  scheme  failed  for  want 
of  lapses.  To  have  the  certificate  redeemed  at 
the  end  of  the  168  months,  secured  principal  and 
13.3  per  cent  profit,  and  was  the  greater  prize, 
if  the  number  of  lapses  proved  sufficient  to  ena- 
ble the  plan  to  work  out  to  the  end  of  168 
months. 

(7)  In  determining  whether  the  scheme  is 
possible  without  undue  lapses,  the  courts  must 
exclude  from  the  calculation  windfalls,  extra- 
ordinary and  improbable  rises  in  value  of  invest- 
ments, and  consider  the  risks  of  business,  cur- 
rent rates  of  interest  and  the  fact  that,  If 
such  a  scheme,  without  aid  from  undue  lapses, 
were  regarded  as  possible  by  men  of  ordinary 
business  prudence,  the  enormous  profits  prom- 
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ised  would  attract  millions  of  capital  from  the 
more  useful  chanuela  of  trade  and  commerce. 

(8)  The  evidence  diadoeea  that  out  of  $240.- 
000  total  profits  earned  49  per  cent,  of  Buch 
profits,  or  $119,000,  waa  derived  from  lapses, 
and  that,  but  for  such  lapses,  the  company 
could  not  have  redeemed  the  certificates  al- 
ready called  iu,  and  on  which  about  10  per  cent, 
interest  was  paid. 

(9)  There  Is  an  absolute  promise  to  pay  $500 
for  every  $214  paid  In  on  certificates  wnich  ma- 
ture at  the  end  of  168  months.  This  involves 
the  necessity  of  the  company  earning  enough 
on  each  $1G8  to  pay  back  the  $46  appropriated 
for  expenses,  together  with  133  per  cent,  on 
$168,  equal  to  an  average  annual  interest  of 
28  pec  cent,  on  the  $168  invested,  and  a  divi- 
dend of  19  per  cent,  per  annum  to  the  certifi- 
cate holder. 

(10)  A  provision  for  incidental  lapses  does 
not  render  a  scheme  illegal.  In  legal  and  valid 
insurance  contracts  the  element  of  a  lapse  is  in- 
cidental, and  the  policy  holder  has  at  all  events 
received  value  in  actual  protection  bj  insurance 
during  the  premium  term.  In  stnct  tontines 
the  lapses  are  not  necessary  to  the  success  of 
the  scheme,  for  all  can  remain  in  to  the  end  of 
the  period,  and  get  their  share  of  the  fund, 
whatever  it  may  prove  to  be. 

(11)  Equity  abhors  lapses,  and  will  relieve 
against  forfeitures.  8.  C.  R.  R.  v.  Augusta 
Co.,  33  S.  E.  36,  107  Ga.  182.  A  scheme  large- 
ly depending  on  lapses  for  its  success  is  iUegal, 
and  contrary  to  public  policy,  for  the  reason 
that  the  lapses  do  not  represent  earnings  of 
the  company  so  much  as  losses  of  those  unfor^ 
tunates  who,  having  started,  are  unable  to  hold 
out  to  the  date  of  maturity.  Equity  is  unwill- 
ing that  others  should  reap  that  which  they 
did  not  sow. 

(12)  The  guaranty  to  pay  much  for  little 
appeals  to  that  cupidity  and  desire  to  "get 
rich  quick,"  which  makes  the  scheme  coutraty 
to  public  policy,  and  calls  for  action  by  a  court 
of  equity  to  protect  those  who,  tempted  by  the 
guaranty  of  $500  for  $214  pai4  in,  are  blind 
to  the  fact  that  they  may  be  among  the  lapsed. 
Equity  will  act  all  the  more  quickly  because 
those  who  are  financially  the  weakest  are  most 
likely  to  lapse,  to  the  benefit  of  the  stronger, 
who  can  continue  to  pay  until  the  end  of  the 
term. 

(13)  The  right  to  make  contracts  is  not  un- 
limited. Civ.  Code  1803,  §  3668.  The  same 
public  policy  which  forbids  lotteries  and  futures, 
and  which  protects  the  necessitous  from  usuri- 
ous contracts,  will  in  like  manner  protect  those 
who  have  been  induced  by  the  promise  of 
usurious  profits  to  go  into  a  scheme  depending 
for  its  performance  on  lapses,  in  which  many 
must  lose  in  order  that  few  may  gain. 

(14)  The  maxim  "In  pari  delicto,"  etc.,  or 
that  courts  will  not  ordinarily  interfere  where 
parties  to  an  illegal  contract  are  equally  guilty, 
does  not  apply  here,  because  the  parties  are 
not  on  a  parity. 

(a)  Nor  does  it  apply  where  the  contract  Is 
executory,  and  in  course  of  performance,  at 
here. 

(b)  Nor  does  it  apply  for  the  further  reason 
that  the  defendant  company  really  has  no  In- 
terest in  the  appropriation  to  'be  made  of  the 
fund  by  the  court.  It  has  been  paid  $4,  togeth- 
er with  25  cents  monthly,  for  investing  a  fund. 
It  is,  in  effect,  the  a^ent  of  the  certificate 
holder,  and  the  money  in  its  hands  is  a  trust 
fund,  the  real  owners  being  the  subscribers. 
Any  holder,  on  proof  of  the  insolvency  of  the 
agent,  or  the  impossibility  of  the  ultimate  per- 
formnnre  of  the  scheme  without  undue  lapses, 
is  entitled  to  have  the  illegal  scheme  discon- 
tinued, and  the  trust  property  placed  in  the 
bands  of  a  receiver  for  distribution  among  the 
true  owners. 

(15)  If  the  scheme  continues  In  operation, 
each  certificate  holder  must  still  pay,  in  order 
to  avoid  a  lapse,  with  the  forfeiture  of  all  that 


he  has  contributed.  Equity  will  not  force  him 
to  continue  the  illegal  payments,  nor  to  mn  the 
risk  of  a  forfeiture  by  his  withdrawal.  Before 
the  contract  is  finally  executed,  it  allows  a  locos 
peniteutice  to  those  who  desire  to  have  the 
scheme  discontinued,  and  in  aid  of  those  seek- 
ing the  discontinuance  of  the  scheme  the  court 
will  administer  the  trust  fund  for  the  benefit 
of  the  true  owners.  McLaughlin  t.  National 
Investment  Co.  (0.  C.)  64  Fed.  90S. 

Per  Simmons,  O.  J,,  and  Lamar,  J.,  dissent- 
ing. 

Error  from  Superior  Court,  Fulton  Coanty; 
3.  H.  Lumpkin,  Judge. 

Action  by  P.  Q.  Waring  and  others  against 
the  Equitable  Loan  &  Security  Company  and 
others.  From  an  order  appointing  a  receiver 
for  the  company,  defendants  bring  error. 
Beversed. 

Following  Is  tbe  opinion  of  Judge  Lumpkin 
in  the  court  below:    ' 

On  January  30,  1894,  the  Equitable  Loan  5 
Security  Company  was  Incorporated,  Its  cap- 
ital stock  being  $2,600.  It  began  Issuing 
■what  were  called  "Investment  certificates." 
tbe  certificates  first  Issued  being  deslg^nated 
as  "Class  A."  Before  the  end  of  that  year  the 
Poat-Offlce  Department  refused  the  company 
the  use  of  the  United  States  malls,  boldlng 
that  the  cerdflcates  Issued  by  It  and  tbe  busi- 
ness conducted  by  It  constituted  a  lottery 
scheme.  After  this  the  company  began  is- 
suing another  set  of  certtficates,  which  it 
called  "Class  B"  (setting  forth  a  form  there- 
of. See  opinion  of  tbe  Supreme  Court,  Infra). 
On  March  2S,  ld9S,  It  obtained  an  amend- 
ment to  Its  charter,  conferring  power,  among 
other  things,  "to  purchase,  improTe,  lease, 
sell,  dispose  of,  or  use  in  any  way  it  may 
see  fit  property  of  any  description,  whether 
real  or  personal."  In  March,  1897,  McMillan 
and  others  filed  tbelr  equitable  petition  seek- 
ing to  have  a  receiver  appointed,  alleging, 
among  other  things,  that  tbe  contracts  were 
Illegal,  and  impossible  of  performance;  that 
tbe .  agents  of  the  company  who  procured 
them  to  purcliase  these  certificates  made 
fraudulent  representations  to  them;  and  that 
It  was  Insolvent  On  the  preliminary  bear- 
ing, tbe  affidavits  being  confiicting,  and  tbe 
presiding  Judge  not  having  before  him  aucli 
full  light  on  all  the  questions  involved  In 
tbe  case  as  he  preferred  to  have  before  mak- 
ing a  final  adjudication,  be  permitted  the 
company  to  give  bond  in  lieu  of  appointing  a 
receiver  ad  Interim.  The  case  was  carried 
to  tbe  Supreme  Court,  where  this  ruling  was 
affirmed  as  a  proper  use  of  discretion,  as  the 
case  then  stood.  102  Ga.  675,  27  S.  E.  668. 
In  1888  it  was  referred  to  an  auditor  to  re- 
port on  all  questions  of  law  and  fact,  tosetb- 
er  with  the  evidence  on  which  he  based  bis 
findings.  On  December  16,  1899,  the  auditor 
filed  his  report  To  this  exceptions  were  filed 
by  McMillan  and  others,  and  they  came  on  for 
a  hearing  In  1900.  Before  any  decision  was 
reached,  the  plaintiffs  withdrew,  and  dis 
missed  their  exceptions,  thus  leaving  nothing 
before  tbe  court  to  decide.    Under  the  law 
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of  this  8taW  (ClT.  Oode  1895,  {  4601)  tbera 
being  no  lodger  any  ezceptlonB  to  the  au- 
ditor's report,  tbe  court  could  do  nothtag  bat 
frame  a  decree  based  on  It,  wblch  be  ac- 
cordingly did.  Plaintiffs  on  the  present  hear- 
ing Introduced  erldence  seeking  to  show,  and 
contended,  that  some  sort  of  agreement  or 
settlement  was  arrived  at  between  tbe  plain- 
tiffs In  that  case  and  the  company,  and  that 
the  withdrawal  of  the  exceptions  resulted 
therefrom.  But  with  this  tbe  conrt  bad  noth- 
ing to  do.  It  will  be  seen  that  what  was 
apparently  a  victory  for  the  company  was  In 
fact  a  pro  forma  decree  resulting  necessarily 
when  the  exceptions  were  withdrawn,  and 
nothing  left  for  tbe  conrt  to  decide.  The 
court  has  In  fact  never  passed  upon  any  of 
the  qnestlons  here  presented,  further  than  Is 
Involved  In  the  fact  that  In  the  former  case 
he  preferred  to  have  a  full  and  complete  In- 
vesttgatlon  before  passing  final  Judgment, 
and  therefore  permitted  a  bond  or  bonds  to 
be  given  In  lieu  of  appointing  a  receiver  pend- 
ing the  cause.  It  seems  from  tbe  evlitence  in 
the  present  case  tiiat  there  has  been  a  mis- 
UDderstandlng  of  this  fact  Tbe  report  of 
the  anditor  was  favorable  to  the  company, 
and  this  was  printed  and  scattered.  On  this 
bearing  counsel  for  some  of  the  certiflcate 
holders,  who  object  to  the  receivership,  has 
urged  In  argument  that  he  and  Ills  clients 
thought  that  the  court  had  fully  approved  of 
and  decided  In  favor  of  the  company's  con- 
tentions In  the  former  case;  and  this  has 
been  bronght  forward  as  an  argument  why 
the  conrt  shonid  now  decline  to  appoint  a  re- 
ceiver. On  the  other  hand,  counsel  for  the 
company  urge  that.  If  the  court  is  in  doubt 
as  to  the  contentions  of  the  parties  in  tbe 
present  case,  he  should  refuse  the  receiver- 
ship as  a  matter  of  discretion;  so  that  the 
court  is  put  between  two  horns  of  an  argu- 
mentative dilemma — the  one  being  the  con- 
tention that  he  should  not  appoint  a  receiver, 
as  a  matter  of  discretion,  ad  interim;  and 
the  other  being  that,  because  be  did  not  do 
so  before,  certiflcate  holders  took  It  as  a  com- 
plete victory  for  the  company.  It  may  be 
stated,  however,  that  the  evidence  In  the 
present  case  is  different  from  what  It  was 
then,  and  that  the  status  is  different. 

In  September,  1902,  Waring  and  others  (be- 
ing holders  of  certificates  of  the  company,  on 
which,  together  with  those  of  parties  who 
Iiave  become  plaintiffs,  by  order  had  been 
paid  Into  Its  treasury  some  thirty-five  or  for- 
ty thousand  dollars)  filed  the  present  equita- 
ble petition,  seeking,  among  other  things,  the 
appointment  of  a  receiver,  to  have  the 
scheme  of  the  company  declared  Illegal,  to 
have  Judgment  for  what  they  might  Justly 
be  entitled  to  recover,  and  to  have  proper 
disposition  of  the  fund.  This  petition  stated 
that  it  was  filed  "on  behalf  of  the  petition- 
ers and  of  all  other  holders  of  certificates  of 
ttie  company."  Tbe  defendant  resists  the  ap- 
pointment of  a  receiver,  and  a  number  of 
certiflcate  holders,  representing  quite  a  con- 


siderable amount,  have  Joined  In  the  objec- 
tion: The  hearing  on  the  application  for  the 
appointment  of  a  receiver  occupied  fifteen 
days;  hundreds  of  aflldavlts  were  Intro- 
duced; the  books  and  records  of  tbe  com- 
pany were  brought  Into  court;  experts  on 
each  side  have  had  access  to  them,  and  have 
given  testimony  concerning  them.  The  man- 
aging officers  of  the  company  were  summon- 
ed before  a  commissioner,  and  their  evidence 
taken,  with  full  and  thorough  cross-examina- 
tion, and  argument  of  counsel  on  each  side 
has  been  heard.  There  is  no  need  for  any 
further  auditor  to  report  to  tbe  court  tbe 
facts  of  the  case  in  order  to  arrive  at  a  con- 
clusion. If  he  is  not  in  possession  of  the 
facts  after  this  hearing,  it  Is  much  to  be 
feared  he  never  will  be;  and  no  bearing 
could  be  of  further  service  to  him,  so  far  as 
deciding  the  questions  now  raised  is  concern- 
ed. He  feels  that  be  ought  to  decide  the 
principal  legal  questions  made.  Many  ques- 
tions have  been  raised,  and  many  grounds  of 
attack  made  upon  the  company.  In  the  deci- 
sion which  the  court  will  make  he  will  en- 
deavor to  base  his  Judgment  upon  the  con- 
trolling questions  of  law,  and,  as  far  as  possi- 
ble, to  avoid  relying  on  matters  of  discre- 
tionary decision.  If  It  is  desired  to  except 
to  his  decree,  it  can  thus  be  done,  and  a  de- 
cision of  the  Supreme  Court  reached,  which 
will  not  be  a  mere  afBrmance  or  reversal  of  a 
discretionary  Judgment,  but  will  pass  upon 
the  correctness  of  the  rulings  of  this  court  in 
regard  to  the  law.  Several  of  tbe  points  rais- 
ed by  the  plaintiffs  will  be  dealt  with  briefly 
before  going  Into  the  main  controlling  ques- 
tions in  the  case. 

It  was  contended  by  tbe  plaintiffs  that 
the  charter  of  the  company,  as  originally 
granted,  contained  no  power  to  Invest  In 
real  estate;  that  the  amendment  which  was 
granted  in  1896  was  not  lawfully  accepted 
by  the  stockholders  of  the  company;  and  that 
such  Investments  were  injurious  to  tbe  hold- 
ers of  certificates,  and  were  Illegal.  Gener- 
ally, the  question  whether  an  amendment  to 
a  charter  of  a  corporation  is  legally  accepted 
by  the  corporation  or  Its  stockholders  is 
one  in  which  the  stockholders  and  the  com- 
pany alone  are  interested.  If  the  stockhold- 
ers are  satisfied  with  and  acquiesce  in  the 
manner  of  acceptance,  certiflcate  holders  can- 
not set  up  for  them  that  some  one  or  more 
of  them .  was  absent,  or  that  tbe  manner  of 
acceptance  might  have  been  objected  to  by 
them,  unless  there  Is  something  in  the  con- 
tracts between  the  company  and  the  cer- 
tificate holders,  or  In  the  relations  between 
the  two,  which  authorizes  tbe  latter  to  raise 
the  question.    There  Is  not  In  this  case. 

It  is  contended  by  the  plaintiffs  that  the 
officers  of  the  company  have  been  guilty  of 
malfeasance  and  breach  of  trust  in  various 
ways.  There  have,  no  doubt,  been  some  er- 
rors and  Irregularities  in  the  affairs  of  tbe 
company  and  in  tbe  keeping  of  its  books. 
For  instance,  It  would  have  been  better  for 
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the  secretary  not  to  have  sold  notes  belong- 
ing to  talm  as  an  individual  to  tbe  company 
of  which  he  was  an  oflBcer.  Human  nature 
is  Tery  weak,  and  it  is  not  well  for  a  man 
to  be  on  both  sides  of  a  trade.  But  some 
errors  are  apt  to  occur  in  a  company  do- 
ing a  considerable  business,  and  the  evidence 
does  not  disclose  any  such  mismanagement 
or  waste  on  the  part  of  its  officers  as  would 
require  the  appointment  of  a  receiver. at  this 
time  on  that  ground.  Indeed,  it  may  be  stat- 
ed, to  the  credit  of  the  principal  officers, 
that  they  have  given  opportunity  for  a  thor- 
ough examination  of  their  books  and  ac- 
counts, and  have  promptly  furnished  to  the 
court,  in  the  progress  of  the  hearing,  in- 
formation desired.  Upon  the  whole,  the 
court  is  of  opinion  that  the  evldeace  does 
not  indicate  any  personal  dishonesty  or  pecu- 
lations on  their  part  in  dealing  with  the 
assets. 

The  plaintiffs  alleged  and  sought  to  prove 
that  the  agents  of  the  company  soliciting 
persons  to  purchase  these  certificates  were 
guilty  of  making  false  and  fraudulent  rep- 
resentations, and  that  purchasers  were  mis- 
led thereby,  and  acted  thereon.  There  was 
some  proof  indicating  that  an  agent  or  agents 
of  the 'company  had  at  times  given  too  free 
rein  to  imagination,  and  had  been  some- 
what economical  of  the  truth.  Indeed,  no 
evidence  from  these  agents  was  introduced 
In  denial  of  such  contentions  on  the  part  of 
plaintiffs.  If  individual  holders  of  certlfl-' 
cates  were  Induced  to  purchase  them  by 
fraudulent  representations  of  the  selling 
agents,  while  it  might  become  ground  for  a 
rescission  of  the  contract  so  far  as  they 
were  concerned,  it  would  not  necessitate 
the  appointment  of  a  receiver  for  the  entire 
assets  of  the  company,  unless  it  were  shown 
that  a  receiver  was  necessary  for  the  protec- 
tion of  the  rights  of  such  persons.  There 
Is  some  question,  too,  as  to  whether  some  of 
the  persons  asserting  that  they  were  deceived 
ace  not  prevented  from  setting  up  such  a 
claim  by  agreeing  with  the  company  that  it 
should  not  be  bound  by  the  representations 
of  such  agenta  If,  therefore,  the  scheme 
of  the  company  is  legal,  and  its  contracts 
valid.  If  any  deception  was  practiced  upon 
certain  certificate  holders,  It  would  not  re- 
quire the  appointment  of  a  receiver. 

It  is  contended  that  the  company  is  in- 
solvent, and  that  it  cannot  perform  its  agree- 
ments. In  the  ordinary  sense  of  the  term, 
solvency  or  insolvency  Is  determined  by  a 
comparison  of  assets  and  liabilities.  In  cer- 
tain classes  of  corporattons,  such  as  building 
and  loan  associations,  a  somewhat  different 
meaning  has  been  given  to  the  term;  or 
perhaps  the  word  has  been  used  for  want 
of  a  better  one.  See  Towle  t.  American 
BuUding  Society  (C.  C.)  61  Fed.  447.  It  is 
urged  here  that,  inasmuch  as  certificates 
have  not  yet  matured,  the  company  cannot 
be  held  Insolvent.  As  it  is  the  Intention  of 
the  court  to  rest  his  decision  upon  other 


grounds,  he  does  not  deem  It  necessary  to 
enter  into  a  discussion  of  the  solvency  or 
insolvency  of  this  company  as  a  separate 
question.  In  so  far  as  the  state  of  its  as- 
sets is  material  to  a  decision  of  the  legal 
questions  decided,  reference  will  be  made 
to  it  hereafter.  So,  also,  so  far  as  necessary, 
consideration  will  be  given  later  in  this  deci- 
sion to  the  question  of  the  possibility  of  per- 
formance of  the  contracts. 

This  brings  us  to  one  of  the  great  con- 
trolling questions  in  the  case:  Is  this  scheme 
illegal,  or  contrary  to  public  policy,  as  being 
a  lottery,  or  in  the  nature  of  a  lottery,  or 
Involving  a   similar  scheme  or  device? 

The  Penal  Code  of  1885  of  this  state  con- 
tains the  following  provisions: 

"Sec.  406.  If  any  person  either  by  himself 
or  his  agent  shall  sell  or  offer  for  sale,  or 
procure  for,  or  furnish  to,  any  person  any 
ticket,  number,  combination,  or  chance,  -or 
anything  representing  a  chance  In  any  lot- 
tery, gift  enterprise,  or  other  similar  scheme 
or  device,  whether  such  lottery,  gift  enter- 
prise or  scheme  shall  be  operated  In  this 
state  or  not  he  shall  be  guilty  of  a  misde- 
meanor. 

"Sec.  407.  No  person,  by  himself,  or  an- 
other, shall  keep,  maintain,  employ,  or  carry 
on  any  lottery  in  this  state,  or  other  scheme 
or  device  for  the  hazarding  of  any  money  or 
valuable  thing." 

It  will  thus  be  seen  that  the  law  of  Georgia 
denounces  as  Illegal  not  only  a  lottery,  strict- 
ly so  called,  but  also  any  gift  enterprise,  "or 
other  similar , scheme  or  device,"  "or  other 
scheme  or  device  for  the  hazarding  of  any 
money  or  valuable  thing."  It  will  not  be 
necessary  to  set  forth  at  length  the  defini- 
tions of  a  lottery  given  by  various  diction- 
aries, or  to  discuss  the  verbal  differences 
In  them.  Perhaps  as  good  a  general  defini- 
tion as  can  be  found  Is  that  given  by  Mr. 
Bishop  <Stat.  Or.  {  952),  as  follows:  "Any 
scheme  whereby  one,  on  paying  money  or 
other  valuable  thing  to  another,  becomes  en- 
titled to  receive  from  him  such  a  return  in 
value,  or  nothing,  as  some  formula  of  chance 
may  determine."  Shrewd  differentiation  may 
escape  from  the  definition;  but  a  general 
statute  like  ours  is  aimed  to  reach  the  sub- 
stance of  the  scheme,  regardless  of  any  mere 
variation  in  form,  and  to  leave  no  loophole 
of  ^cape  by  mere  quibbling  with  words. 
U.  S.  V.  Wallis  (D.  0.)  68  Fed.  942.  A  con- 
sideration  of  various  definitions  of  the  word 
"lottery,"  and  of  numerous  decisions,  indi- 
cates that  three  elements  enter  Into  such  a 
scheme,  and  that  If  they  exist  it  is  a  lot- 
tery, or  "similar  scheme  or  device,"  and  con- 
demned by  laws  against  lottery,  no  matter 
what  may  be  the  particular  form  of  words 
or  cloak  of  phrases  in  which  It  may  con- 
ceal itself.  These  elements  are:  (1)  A  con- 
sideration; (2)  chance;  (3)  a  prise,  or  some 
advantage  or  inequality  in  amount  or  vaiue 
which  is  in  the  nature  of  a  prize. 

1.  The  consideration  need  not  be  great. 
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It  may  be  in  money  or  other  thing  of  ralne. 
Bometlmei  the  attracting  of  cnntom  to  one's 
business,  or  other  benefit  to  the  person  con- 
ducting the  scheme,  is  held  to  be  sufficient, 
although  no  money  la  paid  directly  for  the 
ticket,  lot,  or  chance,  but  it  purports  to  be 
glveo.  In  the  present  case  money  is  directly 
paid  by  the  purchasers  of  certlflcates,  and 
there  is  no  controversy  as  to  the  existence 
of  the  element  of  consideration. 

2.  Does  chance  enter  into  the  scheme? 
What  is  chance?  It  has  been  defined  to  be 
"the  unknown  or  undefined  cause  of  events 
that  to  us  are  uncertain  or  not  subject  to  cal- 
culation; luck;  fortune;  *  *  *  an  event 
resulting  from  an  assumed  fortuitous  agen- 
cy; an  accident,"  etc.  Standard  Dictionary. 
The  Century  Dictionary,  among  other  defini- 
tions, gives  this:  "Fortuity;  especially  the 
absence  of  a  cause  necessitating  an  event, 
or  the  absence  of  any  known  reason  why  an 
event  should  turn  out  one  way  rather  than 
another,  spoken  of  as  If  It  wdre  a  real  agen- 
cy." Worcester  defines  it  to  be  "absence  of 
an  assignable  cause;  accident;  fortuity;  for- 
tune." In  an  opinion  filed  by  Hon.  Harri* 
son  Q.  Barrett,  acting  assistant  attorney  gen- 
eral of  the  United  States  for  the  Poet  Ofilce 
Department,  on  December  S,  1900,  he  quotes 
the  following:  "Chance,  In  its  original 
meaning,  may  be  defined  as  that  which  de- 
termines the  course  of  events  In  the  absence 
of  law,  ordinary  causation,  or  providence." 
Of  course,  In  a  cei-tain  absolute  sense  there  is 
no  chance.  Everything  In  the  universe  acts 
according  to  some  law.  The  card  drawn  at 
random  from  the  pack,  the  fall  of  the  dice, 
the  ticket  drawn  from  the  lottery  wheel,  all 
obey  some  law.  To  Omniscience,  the  word 
"Chanel"  has  no  meaning.  But  from  the 
standpoint  of  humanity,  these  and  many  oth- 
er things  are  results  of  chance  or  accident. 
An  event  which  Is  the  result  of  calculation, 
design,  or  the  operation  of  known  laws,  does 
not  occur  by  chance.  An  event  which  hap- 
pens as  a  result  of  an  unknown  or  undefined 
cause  that  to  man  is  uncertain  or  not  subject 
,  to  calculation,  is  the  result  of  chance.  Is 
there  or  not  chance  involved  in  this  scheme? 
The  company  Issues  certificates  which  are 
numbered  In  reg^ular  order  as  they  are  Issued. 
The  purchaser  has  no  option  as  to  the  num- 
ber placed  on  his  certificate.  He  cannot 
select  any  particular  number.  He  cannot 
foresee  or  calculate  what  number  the  certif- 
icate will  bear.  He  sends  in  his  application. 
The  officer  or  agent  of  the  company  cannot 
select  a  number  for  him.  Neither  can  be 
foresee  or  calculate  in  advance  what  num- 
ber will  fall  to  any  particular  applicant  The 
certlflcates  are  numbered  Just  as  the  appli- 
cations happen  to  reach  the  main  office. 
Some  are  sent  by  mail;  some  have  been  sent 
In  tbe  past  by  the  soliciting  agents  by  tele- 
gram. If  several  applications  arrive  by  the 
same  mall,  they  are  numbered  in  the  order 
of  their  dates.  If  several  bear  the  same 
date,  there  it  no  mode  of  selection,  except 


the  accident  of  which  one  the  official  picks 
up  first  Suppose  one  man  should  send  an 
application  by  mail  from  Savannah,  or  any 
distant  dty,  and  the  application  of  another 
should  be  sent  by  telegraph  on  the  same  day. 
Tbe  latter  would  get  the  earlier  number.  If 
both  were  sent  by  mail,  and  both  reached  the 
main  office  at  tbe  same  time,  it  would  be  the 
merest  accident  which  would  receive  the 
earlier  number.  If  both  were  sent  by  tele- 
graph, and  both  reached  the  main  office  at 
tbe  same  time,  it  would  be  the  merest  acci- 
dent which  would  receive  the  earlier  number. 
If  one  were  delivered  by  a  later  mail,  it 
would  get  a  higher  number.  If  one  mailed 
an  application  from  a  neighboring  town,  say 
Decatur,  and  another  on  the  same  day  mail- 
ed an  application  from  Savannah,  at  a  great- 
er distance,  the  former  arriving  first  would 
be  first  numbered.  Thus  It  will  be  seen  that 
the  number  which  a  purchaser  gets  is  not 
the  result  of  choice  or  selection  of  it  either 
by  him  or  by  the  agent  of  the  company,  but 
depends  on  the  accident  of  the  time  of  ar- 
rival of  his  application,  the  number  of  appli- 
cations which  happen  to  arrive  on  a  certain 
day,  or  the  accident  of  the  picking  up  of  one 
paper  instead  of  another  by  the  numbering  of- 
ficial. If  several  of  the  same  date  arrive  at 
the  same  time.  So  ttiat  the  number  w^lch  a 
purchaser  obtains  is  purely  the  result  of 
chance,  so-  far  as  he  and  the  company  are 
concerned. 

What  effect  has  this  numbering,  obtained 
by  chance,  on  the  selection  of  certlflcates  to 
be  redeemed,  if  the  company  has  a  redemp- 
tion? If  certlflcates  are  called  for  payment, 
those  to  be  paid  are  to  be  selected,  not  by 
choice,  but  skipping  about  according  to  the 
use  of  a  table  containing  a  set  of  numbers, 
which  are  called  "numerals,"  and  another  set 
of  numbers  called  "multiples."  Thus  certlfl 
cate  No.  1  Is  first  to  be  paid,  then  No.  3,  then 
9,  then  2,  then  6,  then  18,  then  27,  then  4, 
then  12,  then  86,  then  5,  then  15,  then  45. 
then  54,  and  so  on  indefinitely,  the  distance 
between  numbers  to  be  paid  increasing,  so 
that  after  100  comes  300,  and  then  900. 
When  the  numbers  reach  the  thousands, 
they  must  be  quite  wide  apart.  There  are 
now  about  6,000  certlflcates  outstanding.  It 
will  thus  be  apparent  that  whenever  the 
company  calls  a  number  of  certificates  for 
redemption,  whose  certificates  will  be  re- 
deenjed  depends  on  chance.  The  holder  of 
a  certificate  is  not  allowed  to  demand 
Its  redemption.  The  company  is  not  allow- 
ed to  redeem,  by  choice,  or  by  agreement 
with  the  holder,  any  particular  certlfleate. 
But  Its  redemption  is  made  to  depend  on 
the  chance  of  its  number  corresponding 
with  a  numbw  in  the  multiple  table.  But 
it  is  said  the  company  is  not  compelled 
under  the  contract  to  redeem  before  the  end 
of  168  months,  and  that  earlier  redemp- 
tion Is  a  privilege,  not  a  requirement.  This 
feature  of  the  contract  will  be  referred  to 
again  later.    For  the  present  It  is  enough 
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to  say  tbat  the  certificate  provides  tbat  it 
sball  be  surrendered  If  called  for  redemption; 
tbat  the  avowed  policy  and  governing  prin- 
ciples of  the  company,  as  set  fortli  in  tbe 
pamphlets  sent  out  by  it,  are  "security,  profit 
earnings,  and  speedy  returns  to  investors"; 
tbat  it  has  called  in  and  redeemed  numerous 
certificates  in  the  past  (several  hundred '  of 
Class  B  at  various  times);  and  that  the  de- 
termination of  the  numbers  to  be  redeemed 
is  and  was  fixed  by  chance,  as  already 
shown.  Indeed,  it  is  the  boast  of  the  com- 
pany that  tbe  selection  is  by  chance  (though 
tbat  word  is  not  used),  and  not  by  design  or 
choice,  for  on  the  face  of  the  certificate  oc- 
curs this  statement:  "That,  in  order  to  pre- 
vent favoritism  or  partiality  being  shown  by 
the  company,  certificates  paid  before  matur- 
ity shall  be  paid  by  numbers,  and  only  ac- 
cording to  the  multiple  table  which  is  printed 
on  the  back  hereof."  In  a  letter  from  its 
presidents  to  W.  M.  Bent,  dated  May  30,  1902, 
he  says:  "We  pay  only  as  provided  in  the 
table  on  tbe  back  of  each  certificate,  and 
cannot  ourselves  determine  when  any  certif- 
icate will  be  paid."  Thus  the  company 
holds  out  as  its  plan  of  action  the  use  of 
chance,  and  actually  uses  it. 

Another  element  of  chance  involved  Is  from 
lapses  or  forfeitures  by  certificate  holders 
who  fail  to  keep  up  their  payments  of  in- 
stallments. This  further  introduces  chance, 
both  as  to  the  amount  on  hand  wliich  may 
be  divided,  and  also  as  to  the  numl>erB  to  be 
redeemed;  for,  if  there  is  a  lapse,  and  the 
lapsed  number  should  otherwise  be  subject 
to  redemption,  it  would  drop  out,  and  some 
other  number  would  become  subject,  not 
from  any  selection  or  choice,  but  fn>m  the 
accident  of  the  lapsing  of  one  or  more  num- 
bers, over  which  the  holder  of  the  redeemed 
certificate  bad  no  control.  Tbe  element  of 
new  business  would  also  add  to  the  redemp- 
tion fund  which  can  be  used  to  redeem  other 
numbers,  thus  making  tbe  payment  to  them 
greater,  and  also  increase  tbe  chance  num- 
bers In  the  redemption  possibilities  accord- 
ing to  tbe  table.  If  this  scheme  does  not 
Involve  chance,  it  Is  hard  to  conceive  one 
which  does. 

It  Is  urged  that  the  element  of  chance 
alone,  unless  connected  with  the  element  of 
prize,  does  not  constitute  a  lottery,  or  sim- 
ilar scheme.  This  may  be  treated  as  cor- 
rect, but  tbe  question  of  combination  of 
chance  and  prize  in  this  scheme  will  be  spo- 
ken of  later..  The  purpose  now  is  to  show 
that.  If  tbe  element  of  prize  does  exist,  the 
element  of  chance  also  coexists  with  it,  thus 
making  it  a  lottery  scheme  In  MacDonald 
V.  U.  8.,  12  C.  C.  A.  839,  63  Fed.  426,  It  is 
said  that,  "where  the  value  of  bonds  in  an 
Investment  company  depends  on  their  num- 
ber, and  the  numbering  is  done  by  the  secre- 
tary according  to  tbe  order  in  which  the  ap- 
plications happen  to  reach  him,  the  .result  of 
a  purcitase  of  such  bonds  is  so  dependent  on 
chance  as  to  render  their  sale  a  lottery."    In 


U.  &  T.  Fulkerson  (D.  C.^  74  Fed.  819,  it  Is 
said  (page  628):  "The  element  of  chance  la 
especially  and  clearly  discernible  in  tbe  fact 
that  tbe  numbers  of  the  coupons  which  any 
particular  applicant  rec^ves  depend  upon  tbe 
order  in  which  bis  application  goes  into  the 
company,  and  that  the  determination  of  what 
coupons  shall  be  paid  is  made  to  depend  up- 
on a  device  of  numbers  whose  operations  are 
such  that  It  Is  utterly  impossible  for  any  one 
to  know  the  result  until  the  same  lias  1}een 
accomplished."    Bo  it  is  here. 

8.  Does  this  scheme  include  an  element  of 
prize?  The  word  "prize"  has  been  defined 
by  Webster  as  "that  which  is  obtained 
against  the  competition  of  others;  anything 
carried  off  as  the  result  or  award  of  a  con- 
test; the  thing  striven  for;  and  hence  any- 
thing offered  to  be  competed  for,  or  as  the 
inducement  to  or  reward  of  effort;  that 
which  is  won  In  a  lottery."  One  definition 
given  by  the  Century  Dictionary  is  "tbat 
which  is  won  in  a  lottery,  or  in  any  similar 
way."  Among  the  definitions  of  the  word 
given  in  tbe  Standard  Dictionary  are  "any- 
thing to  be  striven  for;  also  anything  offered 
as  an  inducement  to  participate  in  a  scheme 
of  chance."  As  used  in  connection  vritb  an- 
ti-lottery laws,  the  word  "prize"  comprehends 
anything  of  value  gained  (or,  corresponding- 
ly, lost)  by  the  operation  of  chance,  or  any 
Inequality  in  amount  or  value  in  a  scheme 
of  payment  of  money  or  other  thing  of  value 
as  a  result  of  the  use  of  chance.  The  gain 
need  not  be  large  to  constitute  a  prize.  If 
there  are  a  number  of  purchasers  of  tickets, 
bonds,  certificates,  or  whatever  the  thing 
sold  may  be  called,  who  enter  on  equal  terms, 
but  in  the  payment  by  the  company  or  man- 
ager the  scheme  includes  the  making  of  an 
inequality  in  amounts  by  the  employment  of 
chance,  so  that  one  gets  more  than  another 
similarly  situated,  it  Is  a  lottery.  The  In- 
equality may  not  be  great,  nor  in  favor  of 
the  person  selected  by  chance.'  It  may  be 
against  him.  He  need  not  lose  all  or  gain 
all.  Partial  g^aln  (or  loss  In  the  hope  of  gain) 
Is  sufliclent  to  constitute  a  prize.  That  a  , 
scheme  wherein  inequality  in  payment  or 
distribution  Is  to  result  from  chance,  is  a  lot- 
tery, see  Dunn  v.  People,  40  III.  465  (3). 
The  fact  that  each  gets  something,  or  even 
gets  the  value  of  what  he  pays,  will  not  save 
the  scheme,  or  make  it  legal.  In  Meyer  v. 
State,  112  Ga.  20,  87  S.  El.  96,  51  L.  B.  A. 
496,  81  Am.  St  Rep.  17,  it  Is  said:  "A  mee- 
chant  who  gives  to  a  designated  class  of  cus- 
tomers an  opportunity  to  secure  by  lot  or 
chance  any  article  of  value  additional  to  tbat 
for  which  such  customers  have  paid,  violatea 
the  provisions  of  section  407  of  the  Penal 
Code,  which  declares  that  no  person  'shall 
keep,  maintain,  employ,  or  carry  on  any  lot- 
tery in  this  state,  or  other  scheme  or  device 
for  the  hazarding  of  any  money  or  valuable 
thing.'  "  A  number  of  cases  are  reviewed  by 
Mr.  Justice  Cobb  in  tbe  opinion.  In  U.  S. 
y.  Wallls  (D.  a)  68  Fed.  942,  a  simlltr  nil- 
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ing  la  made,  and  It  Ib  also  said  that  "the 
word  'lottery'  embraces  the  elements  of  pro- 
curing through  lot  or  chance,  by  the  Invest- 
ment  of  money  or  something  of  value,  some 
greater  amount  of  money  or  thing  of  value." 
In  Ballock  v.  State,  73  Md.  1,  20  AtL  184.  8 
L.  R.  A.  671,  25  Am.  St  Rep.  669,  it  Is  held 
that  any  device  whereby  money  or  any  other 
thing  is  to  be  paid  or  delivered  on  the  hap- 
pening of  any  event  or  contingency  In  the 
nature  of  a  lottery  Is  Illegal  under  the  laws 
relating  to  lotteries  and  lottery  tickets;  and 
that  tlie  fact  that  there  are  no  blanks  to  be 
drawn,  but  all  get  something,  and  the  scheme 
provides  for  the  ultimate  return  of  the  entire 
Investment,  with  Interest,  will  not  legalize  It, 
If  the  time  for  such  return  to  certain  holders 
of  bonds  depends  on  chance,  and  the  Induce- 
ment for  investment  Is  the  possibility  of  get- 
ting a  bonus,  which  Is  to  be  determined  In 
the  same  manner.  See,  also,  U.  S.  v.  Politaer 
CD.  C.)  69  Fed.  273,  277-280.  In  Horner  T. 
U.  S.,  147  TJ.  S.  449,  462,  13  Snp.  Ot  409,  87 
L.  E^.  237,  the  same  Austrian  bonds  which 
were  Involved  In  the  Maryland  case  were 
considered.  The  Supreme  Court. of  the  Unit- 
ed States  rendered  an  interesting  and  learned 
decision,  approvingly  citing  the  decision  of 
the  Supreme  Court  of  Maryland,  and  hold- 
ing substantially  the  same  doctrine.  The 
following  brief  excerpts  may  be  of  Interest: 
"It  cannot  be  said  that  this  is  not  a  species 
of  gambling,  and  that  It  does  not  tend  in  any 
degree  to  promote  a  gambling  spirit,  and  a 
love  of  making  gain  through  the  chance  of 
dice,  cards,  wheel,  or  other  method  of  set- 
tling a  contingency.  It  certainly  cannot  be 
said  that  It  is  net  in  the  nature  of  a  lottery,' 
and  that  it  had  no  tendency  to  create  a  de- 
sire for  other  and  more  pernicious  modes  of 
gaming.  •  •  •  In  Reg.  v.  Harris,  10  Cox's 
G.  C.  352,  It  was  held  that  a  lottery  in  which 
tickets'  were  drawn  by  subscribers  of  a  shil- 
ling, which  entitled  them  at  all  events  to  what 
purported  to  be  of  the  value  of  a  shilling, 
and  also  to  the  chance  of  a  greater  value 
than  a  shilling,  was  an  Illegal  lottery  with- 
in the  statute.  In  Sykes  y.  Beadon,  L.  R. 
11  Cta.  Dlv.  170,  190,  there  were  holders  of 
certificates,  who  subscribed  money  to  be  In- 
vested In  funds,  which  were  to  be  divided 
amongst  them  by  lot,  and  divided  unequally, 
that  Is,  those  who  got  the  benefit  of  the  draw- 
ings got  a  bond  bearing  interest  and  a  bo- 
nus, which  gave  them  dlfTerent  advantages 
from  the  person  whose  certificates  were  not 
drawn;  and  it  depended  upon  chance  who  got 
ttie  greater  or  lesser  advantage.  The  scheme 
was  held  to  be  a  subscription  by  a  number  of 
persons  to  a  fund  for  the  purpose  of  divid- 
ing that  fund  among  them  by  chance,  and 
nnequally;  and  Sir  George  Jessel,  Master  of 
the  Rolls,  characterized  the  scheme  as  a  lot- 
tery." In  State  v.  Interstate  Savings  Invest- 
ment Co.  (Ohio)  00  N.  B.  220,  62  L,  R.  A. 
S30,  83  Am.  St.  R^.  764.  It  Is  held  that  "con- 
tracts of  Investment,  security  debentures,  or 
eertlflcatn  which,  by  the  device  of  a  'nu- 


meral apart,'  may  be  called  In  and  redeemed 
at  any  period  before  they  would  regularly  ac- 
cumulate a  credit  In  the  reserve  fund  equal 
to  the  stipulated  endowment 'value,  and  oth- 
erwise giving  unequal  advantages  to  the  cer- 
tificate holders,  contain  the  elements  of 
chance  and  prize,  constituting  a  lottery,  and 
are  unlawful."  See,  also,  U.  S.  v.  MacDonald 
(D.  C.)  59  Fed.  563;  same  case  on  review  bf 
Court  of  Appeals,  12  C.  C.  A.  339,  63  Fed. 
426;  People  v.  KlUott  QSlcb.)  41  N.  W.  916, 
8  L.  R.  A.  403,  16  Am.  St  Rep.  640;  U.  S. 
v.  Fulkerson  (D,  0.)  74  Fed.  619;.  In  re  Na. 
tlonal  Indemnity  &  Endowment  Co.  (Pa.)  21 
Atl.  879;  State  v.  New  Orleans  Debenture 
Co.  (La.)  26  South.  586,  589;  McLaughlin  v. 
National  Bond  &  Investment  Co.  (C  a)  64 
Fed.  908;  Peltz  v.  Supreme  Chamber  (N,  J. 
Ch.)  19  Atl.  668  (2),  671. 

It  Is  urged  that  the  facts  in  the  cases  cited 
were  not  the  same  as  In  this  case.  It  may 
be  said,  in  general  terms,  that  no  two  cases 
are  precisely  alike.  But  if  the  principle  de- 
cided In  the  one  applies  in  the  other,  it  Is 
sufficient  as  a  precedent  The  Ingenuity  with 
which  schemes  of  chance  are  varied  to  avoid 
the  statutes,  or  add  new  and  alluring  fea- 
tures, Is  little  short  of  wonderful.  As  fast 
as  statutes  are  passed  or  decisions  made, 
some  skillful  change  Is  devised  In  the  plan 
of  operations.  In  the  hope  of  getting  Just  be- 
yond the  statutory  prohibition;  but,  so  long 
as  the  inherent  evil  remains,  it  matters  not 
how  the  special  facts  may  be  shifted,  the 
scheme  is  still  unlawful.  In  this  company. 
Glass  A  certificates  having  been  declared  by 
the  postal  authorities  obnoxious  to  the  lot- 
tery laws,  and  the  malls  dosei  to  them,  a 
change  was  made;  but  the  scheme  of  calling 
In  certificates  Issued  according  to  chance,  and 
dependent  on  chance  numbers  for  redemp- 
tion, was  left  in  Class  B  certificates;  and  It 
will  presently  be  shown  that  the  Inequalities 
existing  under  these  redemptions  constituted 
prizes,  within  the  meaning  of  the  lottery  laws. 
A  few  illustrations  of  the  exercise  of  the  hi- 
genulty  which  yet  failed  to  avoid  the  law 
may  not  be  uninteresting:  Prize  candy  box- 
es. Holoman  v.  State,  2  Tex.  App.  610,  2S 
Am.  Rep.  439.  Allowing  purchasers  of  goods 
to  a  certain  amount  a  guess  at  the  number  of 
beans  in  a  globe,  with  an  ofTer  of  a  watch  to 
the  one  making  the  nearest  guess.  Hudelson 
V.  State,  94  Ind.  426,  48  Am.  Rep.  171.  Sale 
of  clothes  to  a  certain  amount  payable  In 
installments,  with  drawings  entitling  some 
to  goods  without  further  payments,  though 
each  eventually  should  receive  clothes  of  the 
valne  paid.  State  v.  Moren  (Minn.)  61  N. 
W.  618.  Selling  tea;  some  envelopes  contain- 
ing tickets  entitling  the  holder  to  a  hand- 
kerchief, chicken,  etc.;  holder  selecting  his 
own  envelope.  State  t.  Bonell  (La.)  8  South. 
298,  10  L.  R.  A.  60,  21  Am.  St.  Rep.  413.  A 
gift  sale  of  books.  State  v.  Clarke,  33  N.  H. 
829,  68  Am.  Dec.  723.  Prize  concerts.  Com. 
V.  Thacher,  97  Mass.  583,  98  Am.  Dec.  125. 
And  the  list  could  be  almost  Indefinitely  ex- 
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tended.  The  word  "lottery"  must  be  con- 
strued wltb  a  view  of  remedying  the  mis-' 
chief  intended  to  be  prevented,  and  to  sup- 
press all  evasions  for  Its  continuance.  State 
V.  Kansas  Mercantile  Ass'n  (Kan.)  25  Pac. 
981,  11  L.  R.  A.  430,  431,  23  Am.  St  Rep.  727. 
It  Is  said  tbat  the  contract  in  Class  B  cer- 
tificates does  not  require  tbe  company  to  re- 
deem, but  provides  only  tbat  the  holder  shall 
surrender  the  certificate  "for  payment  and 
cancellation  whenever  the  same  shall  be  call- 
ed, before  maturity,"  and  that  this  leaves  the 
company  op  its  managers  to  determine  when 
certificates  shall  be  called  in.  As  already  no- 
ticed, several  hundred  have  actually  been 
called  in.  The  following  are  a  few  extracts 
from  the  pamphlets  sent  out  by  the  company 
to  obtain  custom,  construing  the  contract  and 
declaring  the  purpose  of  the  company:  "Its 
governing  principles  are  security,  profit  earn- 
ing, and  speedy  return  to  the  Investor." 
"The  company  is  now  calling  its  Class  B  cer^ 
tiflcates  for  redemption,  and  the  following 
numbers  have  been  paid"  [giving  a  list]. 
"Tbe  chief  attraction  and  most  prominent 
feature  of  our  plan  is  to  call  and  pay  off 
certificates  [printed  in  red  ink]  as  rapidly 
as  our  business  will  permit,  at  their  then  val- 
ue, which  value  shall  always  be  the  full 
amount  of  the  first  payment  and  all  install- 
ments paid  on  them,  with  8  per  cent  Inter- 
est, and  their  proportionate  share  of  all  div- 
idends or  accumulations  from  fines,  lapses 
(forfeitures)  and  interest  earned  In  excess  of 
8  per  'cent,  per  annum.  For  the  express  pur- 
pose of  thus  calling  certificates  for  payment 
[red  ink]  as  early  and  as  rapidly  as  possible 
a  redemption  fund  [red  Ink]  has  been  created 
to  which  is  placed  50  per  cent  (62  1-2  cents) 
of  each  installment  paid  and  all  fines."  "To 
Guarantee  [red  ink]  our  certificate  holders 
the  largest  profit  and  quickest  possible  re- 
turns," no  officer  or  director  familiar  with 
the  Inside  workings  of  tbe  company  is  allow- 
ed to  hold  certificates.  Again,  "thus  render- 
ing possible  an  early  payment  of  certificates 
at  a  handsome  profit  above  tbe  rate  of  inter- 
est agreed  upon."  "Redemption  Fund.  Fifty 
per  cent.  (62  1-2  cents)  of  each  installment 
paid  and  all  fines  shall  be  placed  to  a  redemp- 
tion fund  which  can  be  used  fo(  paying  off 
and  retiring  certificates  before  their  maturi- 
ty." "All  certificates  pay  their  holders  their 
equitable  ratio  of  profit,  whether  called  for 
redemption  tbe  12th,  24th,  snth,  or  any  other 
month."  "Insurance  companies  kill  the  man 
and  pay  the  policy:  The  Equitable  Loan  & 
Security  Company  kills  the  certificate  and 
pays  tbe  man,  thereby  insuring  a  speedy  re- 
turn to  living  membera"  "A  thorough 
knowledge  of  our  plan  will  also  show  tbat  It 
Is  absolutely  perfect  in  point  of  sectirlty,  prof- 
it earning,  equity  and  a  speedy  return  to  the 
Investor."  These,  and  like  statements,  re- 
peated again  and  again  In  various  publica- 
tions, show  conclusively  the  announced  pol- 
icy and  declared  intention  of  tbe  company. 


and  tbe  claim  that  the  scheme  was  safe,  fea- 
sible, and  practicable. 

The  certificates  themselves  state  that  tbe 
installments  of  $1.26  per  month  on  each,  re- 
celved-from  the  holders,  shall  be  divided  into 
three  parts;  50  per  cent  going  to  a  "redemp- 
tion fund,"  80  per  c«it  going  to  a  "reserve 
fund,  which  shall  be  used  and  held  for  the 
protection  of  all  live  outstanding  certifi- 
cates," and  20  per  cent  to  the  expense  fund. 
Now,  why  name  a  fond  the  "redemption 
fund,"  unless  It  was  intended  to  use  It  to  re- 
deem, or  at  least  to  convey  that  Idea?  The 
different  things  which  it  Is  stated  in  the 
fourth  paragraph  of  the  certificates  that  the 
redemption  fund  may  be  used  to  pay  do  not 
negative  the  Idea  that  it  is  intended  to  be 
used  to  pay,  not  to  hold  for  investment  If 
there  is  no  difference  between  tbe  "redemp- 
tion fund"  and  the  "reserve  fund,"  why  the 
division?  And  why  provide  only  as  to  the 
reserve  fund  that  it  shall  be  held?  In  a  let- 
ter from  the  president  of  tbe  company  to  W. 
M.  Bent,  dated  May  29,  1902,  he  says,  "We 
redeem  certificates  each  month."  Thus  by 
the  terms  of  the  certificates  themselves,  by 
the  declared  policy,  and  "governing  princi- 
ples" of  the  company,  as  stated  again  and 
again  In  print  and  to  some  extent  by  its  ac- 
tual practice,  redemption  and  "speedy  return 
to  the  investor"  are  integral  parts  of  this 
scheme. 

The  fact  tbat  no  specific  time  or  plan  for 
the  operation  of  tbe  chance  redemption  or 
drawing  has  been  determined  upon  at  the 
time  the  ticket,  bond,  certificate,  or  whatever 
the  token  may  be  called,  is  sold,  will  not 
save  tne  scheme,  if  It  is  otherwise  tainted  as 
a  lottery  scheme.  Thomas  v.  People,  59  ni. 
160.  Nor  if  the  matter -Is  dependent  on  the 
choice  or  selection  of  the  managers.  State 
V.  Shorts,  32  N.  J.  Law,  388,  90  Am.  Dec. 
668.  In  the  case  of  State  v.  Interst&te  0>. 
(Ohio)  60  N.  E.  220,  52  L.  R.  A.  530,  83  Am. 
St  Rep.  754,  supra,  the  certificates  in  "Series 
A"  provided  that  the  first  six  months'  pay- 
ments were  to  be  passed  to  the  credit  of  the 
reserve  and  expense  fund,  and  of  subsequent 
payments  6fi  per  cent  was  placed  to  the  re- 
demption fund,  20  per  cent  to  the  reserve 
fund,  and  15  per  cent  to  the  expense  fund. 
"Not  less  than  20  per  cent,  of  tbe  total 
amount  contributed  to  the  redemption  fund  is 
applied  every  month  to  redeem,"  etc.  "Regu- 
lar redemptions.  The  company  reserves  the 
right  to  call  in  and  pay  this  certificate  at  any 
time  previous  to  Its  maturity  •  •  •  xhe 
directors  reserve  the  right  to  modify  tbla 
method  of  redemption  at  such  a  time  and  in 
such  a  manner  as  will,  in  their  Judgment,  be 
to  the  best  Interests  of  certificate  holders." 
But  It  was  held  to  be  a  lottery  scheme,  in 
spite  of  the  use  of  this  form  of  language. 
Note  also  the  permissive  form  of  language 
used  In  the  case  of  McLaughlin  (C.  C.)  64  Fed. 
908,  supra,  and  that  the  certificate  was  "sub- 
ject" to  redemption  by  the  company  at  any 
time  before  maturity,  and  tbat  there  waa  to 
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be  appropriated  to  the  certificate  "its  pro* 
portionate  share  of  the  reserre  fund." 

In  the  New  Orleans  Debenture  Oo.  Case 
(La.)  26  South.  686,  the  certificate  was  "anb- 
ject  to  redemption."  Compare,  also,  the  de- 
termination allowed  In  40  111.  466,  supra. 
If  mere  permlssiye  forms  of  words  would 
change  the  character  of  a  scheme  from  a  lot- 
tery to  no  lottery,  why  could  not  any  lottery 
openly  operate  an  agency  In  every  county  of 
the  state  by  merely  having  printed  on  the 
tickets  that  the  directors  "may"  call  in  the 
tickets  or  have  drawings  when  they  think 
sound  business  principles  will  authorize,  ac- 
tually calling  in  and  reObeming  some  by  a 
chance  determination,  and  holding  out  as 
an  Inducement  to  buyers  that  this  was  a 
governing  principle  of  the  company?  It  Is 
not  the  form  of  words  used,  it  is  the  nature 
of  the  scheme,  which  determines  Its  legality 
or  Illegality.  Nor  does  the  fact  that  the 
prizes  in  some  of  the  cases  cited  are  large 
make  any  difference.  A  scheme,  if  illegal 
as  tainted  with  a  lottery  feature,  would  not 
become  legal  by  reducing  the  size  of  Its 
pilzes.  If  so,  all  lotteries  with  small  prizes 
would  be  legal.  It  la  the  element  of  gain  or 
Inequality  arising  from  the  use  of  chance 
which  condemns  a  scheme,  not  the  size  of 
the  prlises.  To  quote  an  expression  from  one 
of  the  sages  of  the  law,  "The  office  of  the 
judges  Is  to  make  such  a  construction  as  will 
suppress  the  mischief  and  advance  the  rem- 
edy, and  to  suppress  all  evasions  for  th» 
continuance  of  the  mischief."  Magdalen  Col- 
lege Case,  11  O).  71b.  See,  also,  Thomas  r. 
People,  59  111.  160,  supra. 

Is  theru  inequality  in  distribution,  result- 
ing from  chance?  The  secretary  of  the  com- 
pany has  made  an  affidavit  showing  bow 
lie  claims  amounts  paid  on  certificates  here- 
tofore redeemed  since  April,  1001,  were  ar- 
rived at  For  the  present  purpose,  we  may 
assume  his  calculations  to  be  correct  So 
doing,  he  says  that  each  certificate  which  has 
teen  redeemed  has  received  an  amount  equal 
to  the  first  payment  of  $4,  plus  the  sum  of 
the  installments  of  |1.26  per  month,  with 
Interest  for  the  average  time  at  the  rate  of 
.98  per  cent,  per  annum.  Or  that  If  the 
first  payment  of  $4,  and  the  26  cents  per 
month,  which  went  to  expenses,  be  not  con- 
sidered, but  only  the  $1  per  month  paid  into 
the  redemption  and  reserve  funds,  on  each 
certificate  called  in,  there  has  been  paid  to 
the  holder  the  $1  per  month,  with  15.56  per 
cent,  per  annum,  compounded  quarterly,  and 
that  the  basis  for  this  calculation  was  the 
net  assets  appearing  on  the  books  of  the 
company  In  April,  U901.  On  the  trial  the 
company  Introduced  in  evidence  the  affidavit 
of  an  expert  accountant,  showing  what  was 
called  an  "apportionment  of  profits";  that 
is,  what  any  particular  certificate  would  be 
Talued  at  on  August  31,  1002,  on  the  basis 
of  the  books  as  they  then  stood,  and  there- 
fore what  the  bolder  of  such  a  certificate 
would  be  paid  if  It  were  called  for  redemi>- 


tlon.  His  affidavit  shows  that,  if  a  cer- 
tificate were  then  or  since  called,  there  would 
be  paid,  by  such  calculation,  the  $1  per 
month  paid  into  the  redemption  and  reserve 
funds,  with  14  per  cent  interest,  compound- 
ed quarterly.  So  that,  if  these  two  affidavits 
be  true  and  correct,  those  who  have  had  cer- 
tificates called  in  for  redemption  by  the  use 
of  the  chance  device  already  explained,  even 
Including  a  redemption  in  August,  received 
15.66  per  cent  on  the  monthly  payment  of 
|1,  compounded  quarterly,  while  certificates 
redeemed  after  August  Slst  would  have  re- 
ceived payment  at  the  rate  of  14  per  cent, 
compounded  quarterly— a  difference  of  1.56 
per  cent  compounded  quarterly:  and  the 
man  who  received  this  difference  received 
it  as  a  result  of  the  mode  of  redeeming  by 
chance.  A  small  error  In  the  entries  on  the 
books  was  afterward  found,  but  as  what 
would  be  taken  off  of  one  account  would 
go  to  another,  and  there  was  a  small  in- 
crease of  both  assets  and  liabilities,  it  made 
no  material  change  In  the  calculation. 

Seeing  this  trouble,  no  doubt,  the  secre- 
tary ot  the  company  stated  in  another  affida- 
vit. In  substance,  that  the  valuation  of  as- 
sets appearing  on  the  books  was  not  correct, 
but  much  too  small;  that,  taking  estimates 
of  certain  real  estate  dealers  and  others,  and 
considering  the  assets  at  a  low  estimate,  an 
"apportionment"  will  show  that  the  present 
value  of  a  certificate  would  be  fixed,  by  cal- 
culating interest  on  each  monthly  payment  of 
one  dollar  into  the  reserve  and  redemption 
funds  at  the  rate  of  18.36  per  cent,  com- 
pounded quarterly,  or  perhaps  slightly  more 
Suppose  this  is  true;  what  then?  In  the 
first  place,  the  value  of  certificates  hereto- 
fore redeemed  since  Apri!,  1901,  has  been 
determined  with  reference  to  a  book  valua- 
tion of  that  time.  The  books  on  August 
31,  1902,  showed  assets  on  the  basis  of  which 
the  expert  employed  by  the  company  cal- 
culated. Now,  it  being  evident  that  the 
book  valuation  shows  that  certificates  al- 
ready redeemed  received  more  than  is  left 
for  any  of  the  certificates  still  unredeemed, 
the  book  valuation  is  to  be  rejected  entlreij, 
and  a  new  estimate  made,  although  the  com- 
pany had  printed  and  sent  out  as  true  the 
statement  of  August  Slst,  .showing  what  it 
called  its  assets  and  liabilities.  Very  well. 
Suppose  the  new  estimate,  which  the  sec- 
retary says  is  low,  be  taken;  what  is  the 
result?  The  certificates  redeemed,  even 
down  to  and  Including  August,  just  before 
this  suit,  have  been  paid  on  the  basis  of  15.56 
per  cent,  on  the  $1  per  month,  compounded 
quarterly.  Those  still  In,  and  which  may  now 
be  redeemed,  will  get  paid  on  the  basis  of 
18.36  per  cent  on  the  $1  per  month,  com- 
pounded quarterly— a  difference  of  2.80  per- 
cent, or  nearly  3  per  cent  on  the  $1  per 
month,  compounded  quarterly.  If  the  cal- 
culation of  the  expert  employed,  and  whose 
evidence  was  introduced  by  the  company, 
iB  correct,  certificates  which  were  redeem- 
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ed  up  to  tbe  filing  of  this  petition  obtained  an 
advantage  over  those  remaining  unredeem- 
ed, by  bavlng  their  values  fixed  at  a  rate 
of  Interest  VA  per  cent,  higher,  compounded 
quarterly.  U  tbe  last  calculation  of  the  sec- 
retary be  taken  as  true,  those  redeemed  lost 
at  tbe  rate  of  nearly  8  per  cent,  compound- 
ed quarterly.  It  is  a  matter  of  indiSerence 
which  Is  taken  as  true.  Esther  one  shows 
that  those  redeemed  and  those  unredeem- 
ed are  not  equal.  This  Inequality,  being 
brought  about  by  tbe  chance  method  of  re- 
demption already  described,  makes  a  lottery 
feature.  As  the  company  seeks  to  show 
equality  and  repel  the  Idea  of,  prizes  by  us- 
ing per  cents.,  that  form  of  expression  Is 
followed,  so  that  it  may  appear  by  mere 
comparison  of  the  affidavits  introduced  by 
tbe  defendant  that  there  Is  Inequality,  not 
alone  in  time  of  redemption,  but  also  in 
amounts,  between  the  redeemed  and  tbe 
unredeemed.  One  very  significant  expres- 
sion is  used  by  the  secretary  in  seeking  to 
explain  why  the  calculation  of  the  expert 
showed  a  less  valuation  for  certificates  un- 
redeemed. After  speaking  of  a  real  estate 
purcbase,  etc.,  since  the  process  of  redeem- 
ing began,  be  says  that  "that  period  [L  e., 
April,  1901]  was  nearer  to  the  time  of  the 
great  number  of  lapses  following  tbe  Mc- 
Millan salt."  In  other  words,  what  falls  in 
by  the  chance  of  lapses  is  paid  out,  at  least 
In  part,  Jby  a  chance  table. 

Another  thing  which  will  emphasize  the 
risk  of  loss  is  this:  As  will  be  remembered, 
the  first  payment  of  H  goes  to  tbe  agent; 
25  cents  of  each  monthly  Installment  Is  used 
for  expenses;  and  only  the  $1  remains  to 
earn  and  build  up.  It  will  readily  be  seen 
that  it  will  require  several  years,  even  at 
the  rates  of  Interest  estimated  by  defendant 
and  its  expert  witness,  before  the  $1  can  earn 
back  the  primary  ^  and  the  25  cents  a  month. 
To  Illustrate:  The  holder  of  a  certificate  on 
which  the  first  monthly  dues  were  paid  in  Oc- 
tober, 1901,  paid  In  |4  to  enter,  and  $1.25  per 
month,  aggregating  to  the  end  of  August, 
1902,  $17.75.  According  to  the  calculation  of 
the  expert,  its  value  (or  what  Is  more  reso- 
nantly called  Its  apportionment  of  profits) 
on  August  3,  1902,  was  $11.79.  Therefore, 
If  by  the  multiple  table  that  number  should 
be  reached  for  redemption,  the  owner  would 
receive  actually  less  than  he  bad  paid  in  by 
$5.96.  Again,  the  holder  of  a  certificate  on 
which  the  first  monthly  payment  was  made 
in  May,  1899,  paid  tbe  preliminary  amount 
of  $4  and  forty  Installments  of  $1.25,  making 
$54.  Its  value  Is  fixed  at  $51.06.  These  are 
not  Isolated  cases.  Tbe  same  Is  true  of  a 
large  number  of  certificates.  In  fact,  on  cer- 
tificates running  back  to  January,  1899,  tbe 
allotment  is  less  than  the  amount  actually 
paid  in,  regardless  of  Interest.  Similar  re- 
sults appear  from  the  secretary's  calculation 
of  values  on  April  1,  1901.  Suppose  that  by 
tbe  multiple  table  the  redemption  number 
should  fall  on  any  one  of  these;  la  It  not  evi- 


dent that  tbe  holder  would  get  less  than  be 
paid  In,  regardless  of  interest,  and  suffer  an 
actual  loss?  It  is  said  that  this  has  not  hap- 
pened, and  pwhaps  not  But  under  the  mul- 
tiple table,  the  numbers  subject  to  redemp- 
tion rapidly  get  wider  apart  Already,  since 
redemption  began  in  1901,  the  skipping  pro- 
cess has  stretched  from  the  beginning  of 
the  table  to  number  3,141;  and  it  is  apparent 
that  in  tbe  course  of  time,  by  continuation 
of  this  process,  a  number  or  numbers  will 
be  reached,  which.  If  redeemed,  will  not  only 
pay  the  holder  no  profit,  but  will  cause  him 
actual  loss.  If  tbe  company  honestly  abides 
by  its  scheme,  andtcontinues  to  redeem  ac- 
cording to  the  declarations  quoted,  it  cannot 
prevent  the  result.  It  is  no  answer. to  this 
to  say  that  tbe  company  may  devise  some 
way  to  meet  It  Such  a  suggestion  met  with 
no  favor  In  69  111.  160,  and  33  N.  H.  329,  66 
Am.  Dec.  723,  supra.  There  Is  another  thing 
which  seems  to  run  through  all  the  calcula- 
tions of  the  company.  If  a  certificate  holder 
fails  to  pay  his  Installments  for  one  or  more 
months,  they  seem  to  Ignore  him  as  a  per- 
son to  whom  payment  may  have  to  be  made, 
treating  him  as  not  "In  good  standing."  In 
apportioning  out  the  assets  and  determin- 
ing the  values  for  redemption,  they  Indnde 
tbe  amounts  paid  by  him  as  assets,  but  leave 
him  entirely  out  as  a  possible  claimant  At 
least,  this  seems  to  be  true.  And  In  one 
affidavit  of  the  expert  he  made  a  correction 
on  accoant  of  some  persons  in  this  condition, 
who  in  fact  paid  their  fines  and  dues,  and 
returned  to  "good  standing."  By  the  terms 
of  tbe  certificates,  a  man  does  not  lose  an 
right,  or  bis  certificate  lapse,  until  after  six 
months'  default  He  can  pay  up,  with  the 
fines  Imposed  for  delay.'  So  that  to  leave  a 
number  of  such  persons  out  of  the  calcula- 
tion is  to  Ignore  quite  an  important  factor. 
It  Is  practically  admitted  that  tbe  certifi- 
cates belonging  to  Class  A  are  illegal.  But 
it  is  contended  that  those  in  Class  B  are  so 
different  as  to  avoid  tbe  illegality.  There 
are  several  points  of  difference,  and  the  cer- 
tificates belonging  to  Class  A  are  more  clear- 
ly and  plainly  illegal.  But  In  tbe  opinion  of 
this  court  the  illegality  Is  preserved  In  the 
certificates  of  Class  B.  In  Class  A  the  ma- 
turity value  was  $505.54,  maturing  after  130 
Installments  of  $1.25  had  been  paid.  In  Class 
B  $500.00  Is  fixed  as  tbe  maturity  value  after 
168  months.  As  will  appear  more  fully  later 
on,  neither  can  be  accomplished  by  the  legiti- 
mate Investment  of  money,  nor  without  the 
aid  of  large  lapses.  As  to  calls  for  redemp- 
tion before  maturity,  each  uses  the  form: 
"That  the  bolder  shall  surrender  for  cance- 
lation this  certificate  when  the  same  shall 
be  called,  upon  the  payment  to  him  of  Its 
then  redemption  value."  In  Class  A  certain 
amounts  are  named  If  the  certificate  should 
be  called  at  certain  times.  In  Class  B  it 
states  that  "redemption  value  shall  be  the 
full  amount  of  tbe  first  payment,  and  all  In- 
stallments paid  hereon  with  interest  on  said 
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amount  at  eight  per  cent  per  annum  and  Its 
proportionate  share  of  all  dividends  or  ac- 
comulations  from  fines,  lapses,  and  Interest 
earned  In  excess  of  eight  per  cent  per  an- 
num." One  of  these  fixes  the  sum  to  be  paid 
outright  The  other  fixes  It  by  giving  certain 
elements  from  which  the  minimum  amount 
can  be  calculated,  with  the  hope  of  'more 
held  out  It  promises  to  pay  certainly  the 
amount  fixed  by  the  payments  of  the  cer- 
tificate holder,  with  eight  per  cent  Interest 
regardless  of  the  time  of  call,  and  regardless 
of  whether  eight  per  cent  had  been  earned 
or  not  It  Is  suggested  that  the  added  words 
"and  its  proportionate  share,"  etc.,  above 
eight  per  cent.  Indicates  that  It  was  not 
subject  to  call  until  more  than  eight  per 
cent  had  been  earned.  This  does  not  seem 
to  the*  court  the  proper  construction.  But  in 
any  event  the  multiple  table  does  not  select 
certificates  according  to  what  the  payments 
on  them  have  earned.  It  selects  them  by 
chance  application  of  numbers.  The  differ- 
ence between  the  two  classes  In  this  respect 
Is  one  of  degree,  rather  than  of  quality.  One 
la  worse  than  the  other,  but  both  aire  bad. 
Other  differences  need  not  be  noticed. 

Stripped  of  all  technical  lore,  can  any  one 
seriously  believe  that  the  scheme  of  the  com- 
pany's business  was  merely  to  take  the  money 
of  purchasers  of  certificates,  invest  part  of 
it  and  give  them  back  what  the  part  Invest- 
ed earned,  or  that  this  was  held  out  to  por^ 
chasers  as  the  real  scheme?  Does  any  one 
believe  that  purchasers  have  turned  in  their 
money  to  this  company,  paid  It  $4  for  the 
privilege  of  starting,  and  one-fifth  of  all  In- 
stallments as  expenses,  simply  for  the  privi- 
lege of  letting  the  company  Invest  the  other 
foor-flfths  and  give  them  back  such  profits 
as  It  made?  Is  It  not  plain  enough  to  be 
seen  that  the  real  attraction  was  the  appeal- 
ing to  cupidity,  and  the  hope  of  getting 
large  returns  by  the  use  of  chance? 

The  contentions  in  regard  to  lapses,  the 
ImpossibiUty  of  the  scheme,  and  the  Insol- 
vency of  the  company,  may  be  treated  to- 
gether. It  Is  an  error,  in  dealing  with  these 
matters,  to  treat  each  as  separate  and  dis- 
tinct instead  of  considering  their  relation  to 
the  scheme  as  a  whole.  The  fallacy  in  this 
mode  of  treatment  may  be  illustrated  by  a 
case  of  fraud.  Considered  separately,  there 
is  nothing  illegal  In  a  man's  giving  his  house 
and  lot  to  his  wife  as  a  home,  though  he  may 
own  nothing  else.  So,  too,  as  a  separate 
statement  there  is  nothing  illegal  about  a 
man's  owing  debts.  But,  if  the  two  be  put 
together,  it  is  -fraudulent  for  a  debtor  to  give 
away  all  of  his  property  to  his  wife  so  as 
to  defeat  bis  creditor.  In  this  case,  where 
the  real  question  Is  as  to  the  legality  of  the 
scheme  of  the  company.  It  will  not  do  to 
segregate  the  elements  of  the  complaint,  and 
deal  separately  with  each,  without  regard  to 
the  whole.  To  cite  the  law  governing  a  plea 
of  impossibility  of  performance,  where  filed 
to,«  suit  on  a  contract  confessedly  legal,  is 


quite  different  from  considering  the  nature 
and  character  of  the  promise,  and  the  com- 
I>any'B  scheme  of  performing  It  In  determin- 
ing whether  the  scheme  is  legal  or  Illegal. 
Thus  it  is  urged  In  behalf  of  the  company 
that  a  provision  in  a  contract  for  a  forfdture 
on  faUure  to  pay,  or  a  "lapse,"  Is  not  lllegaL 
While  forfeitures  are  not  favored,  and  equity 
In  proper  cases  tyrants  relief  against  them, 
yet  a  provision  in  a  contract  for  a  forfeiture, 
or  a  lapse  on  failure  to  pay,  does  not  per  se 
render  the  contract  Illegal.  But  whether  a 
number  of  craHflcate  holders  will  or  will  not 
fall  to  pay,  and  bow  many  will  fail,  and  at 
what  stage  of  the  proceeding,  and  what 
amount  of  previously  paid  Installments  will 
thus  be  forfeited  or  gained  by  the  company, 
necessarily  involves  an  element  of  chance. 
While  a  forfeiture  may  happen  without  In- 
volving illegality  In  the  individual  contract 
and  accretions  be  added  to  the  funds,  yet  If 
a  company  whose  business  is  the  issuing  of' 
bonds,  certificates,  or  promises  to  pay,  must 
depend  for  its  ability  to  do  so  upon  this 
chance  element  it  Is  an  Illegal  scheme,  fraud- 
ulent In  law,  and  contrary  to  pubUc  policy. 
A  company  may  contract  with  a  certificate 
holder  that  a  forfeiture  of  amounts  already 
paid,  or  a  "lapse,"  shall  occur  on  a  failure 
to  make  payments.  But  If  a  company's  busi- 
ness is  to  promise  large  numbers  of  certifi- 
cate holders  to  pay  them  certain  amounts, 
and,  aa  an  essential  element  or  ability  to  pay 
some  of  them  the  agreed  amounts.  It  muat 
depend  upon  the  chance  of  lapses  or  failure 
on  the  part  of  others  to  keep  their  contracts, 
and  consequent  forfeiture  of  sums  already 
paid  in,  the  scheme  is  essentially  one  of 
chance.  The  mere  existence  of  some  good 
fortune  or  bad  fortune,  though  Involving  an 
element  of  chance,  does  not  necessarily  ren- 
der a  business  Illegal,  If  chance  is  not  an 
Integral  or  essential  part  of  it  Thus  the  sea- 
sons affect  the  farmer  and  the  merchant 
The  success  or  failure  of  other  merchants  or 
dealers  may  affect  one's  collections,  and  his 
profits  and  losses.  And  many  other  illustra- 
tions might  be  given.  Indeed,  It  may  be  said 
that  all  success  In  business  Is  more  or  less 
affected  by  circumstances  beyond  the  con- 
trol of  the  Individual  considered,  and  there- 
fore. In  a  loose  and  vague  way,  called  chance. 
But  in  legitimate  business  the  employment 
of  capital  or  labor  (physical  or  mental),  or 
both,  form  the  foundation,  and  their  Inti- 
mate product  the  primary  reward;  and  the 
element  of  chance  Is  not  the  essential  ele- 
ment of  the  enterprise.  This  is  a  wholly 
different  thing  from  organizing  or  carrying 
on  a  scheme  in  which  chance  la  a  basis  or 
essential  element 

As  sustaining  a  contrary  theory,  the  case 
of  Union  Investment  Ass'n  v.  Lutz,  60  III. 
App.  176,  Is  cited  by  defendant's  counsel. 
An  examination  of  that  case  will  show  that 
the  paragraph  of  the  opinion  dealing  with 
this  Important  subject  embraces  eleven  lines, 
and  cites  one  decision  which  involved  quite  a 
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different  organization  from  a  bond  company 
dependent  on  lapses.  Bapp's  Harmony  So- 
ciety was  a  religions  assoclatlOD,  in  which 
each  starrendered  his  property  into  one  com- 
mon stoclE  for  the  mutual  benefit  of  all,  dur- 
ing their  Joint  lives,  with  right  of  snrrivor- 
shlp,  with  proTlsions  in  regard  to  furnishing 
necessaries  to  the  member  and  his  family, 
and  with  privilege  to  secede  during  the  life- 
time of  the  meml>er.  Schriber  v.  Rapp,  5 
Watts,  351,  80  Am.  Dec.  327.  The  lUinois 
decision  does  not  consider  the  distinction 
pointed  out  above,  nor  does  it  refer  to  any 
chance  or  lottery  feature  in  the  mode  of  dis- 
tribution. If  it  meant  to  hold  that  for  a  com- 
pany to  conduct  a  scheme  in  which  It  is  de- 
pendent upon  chance  lapses  or  forfeitures  for 
its  ability  to  comply  with  Its  promises  to  pay 
some  of  its  certificate  holders,  and  where 
those  called  in  for  payment  shall  be  fixed  by 
chance,  la  legitimate  business.  It  would  be 
'  neither  sound  in  principle  nor  sustained  by ' 
authority,  and  would  be  in  the  teeth  of  de- 
cisions already  cited.  The  court  says,  of  the 
scheme  then  being  considered,  that  "It  ap- 
plies the  principle  of  Joint  tenancy  to  the  in- 
vestments by  the  suliscribers,  the  survivor- 
ship depending  upon  default  Instead  of 
death."  The  analogy  invoked  does  not  ap- 
parently exist  Death  is  a  certainty,  result- 
ing from  the  operation  of  natural  laws.  The 
time  may  not  be  known,  though  It  may  be 
estimated  with  some  probability  by  the  use 
of  mortality  tables.  Default  or  lapse  is  a 
mere  chance,  which  may  never  happen  at  all. 
If  the  statement  of  the  Illinois  court  be  cor- 
rect, such  an  attempt  to  apply  to  a  chance 
event  the  principle  of  Joint  tenancy  can  have 
little  weight  in  this  State,  where  Joint  ten- 
ancy Itself  bas  been  abolished.  Oiv.  Code 
1885,  f  3142.  This  court  does-  not  believe 
that  the  Supreme  Court  of  Illinois  meant  to 
bold  any  such  doctrine.  To  do  so  would  be 
out  of  consonance  with  the  trend  of  its  de- 
cisions. 

The  effort  is  made  to  analogize  this  sort 
of  scheme  to  the  business  of  Insurance,  and 
especial  reference  is  made  to  tontine  insur- 
ance. What  has  been  said  aliove  indicates  a 
wide  difference.  It  would  prolong  this  opin- 
ion beyond  reasonable  limits  to  enter  Into  a 
full  discussion  of  the  methods  of  insurance, 
and  the  legality  of  lapses  as  incident  there- 
to. Suffice  it  to  say  that  outside  of  co-opera- 
tive and  assessment  companies,  where  the 
insured  are  also  insurers  of  each  other,  all 
respectable  life  Insurance  companies  at  this 
day  are  believed  to  lay  aside  from  premiums 
paid  on  ordinary  life  policies  a  reserve, 
which,  invested  at  some  reasonable  rate,  will 
produce  the  amount  of  the  policy  within  the 
time  of  the  expectancy  of  the  insured.  Many 
states  have  laws  fixing  the  rate  of  interest  in 
calculating  life  Insurance  reserves  or  net 
value  of  policies.  In  this  state  4  per  cent,  is 
used,  except  where  a  company  has  a  cash 
capital  fully  paid  np  of  not  less  than  $100,000, 
when  the  Insurance  commissioner  may  In  his 


discretion  employ  a  rate  of  from  .8  per  cent, 
to  6  per  cent.  Civ.  Code  1896,  {  204d.  The 
rate  of  interest  which  Is  employed  In  many 
states  is  4  per  cent,  compounded  annually. 
This  is  what  is  considered  a  reasonable  insur- 
ance reserve,  and  a  practicable  rate  of  Inter- 
est; i^ot  14  per  cent,  15  per  cent,  or  18  per 
cent.,  compounded  quarterly,  as  this  company 
nses  in  Its  calculations  to  figure  out  estimated 
results.  A  tontine  policy  has  been  defined  to 
be  "a  policy  of  insurance  In  which  the  iwlicy 
holder  agrees,  in  common  with  the  other  pol- 
icy holders  undw  the  same  plan,  that  no  divi- 
dend, return  premium,  or  surrender  value 
shall  be  received  for  i^  term  of  years  called 
the  tontine  period,  the  entire  surplus  from  all 
sources  being  allowed  to  accumulate  to  the 
end  of  that  period,  and  then  divided  among 
all  who  have  maintained  their  Insurance  in 
force."  Century  Dictionary.  This  is  a  modi- 
fication based  upon  tbe  original  tontine, 
which  was  an  annuity  shared  by  subscribers 
to  a  loan,  with  benefit  of  survivorship.  Lo- 
renzo Tontl  could  hardly  have  foreseen  that 
bis  plan  of  survivorship  would  be  claimed  as 
applicable  to  or  as  legalizing  a  company 
which  maintains  a  redemption  fund  of  GO  per 
cent,  of  monthly  installments  paid,  which  de- 
pends for  its  ability  to  carry  out  Its  promises 
on  the  chance  of  lapses,  and  which  redeems, 
not  by  equitable  division  of  all  profits  among 
the  Insured  at  the  end  of  the  tontine  period, 
bat  calls  'some  for  redemption  by  the  use  of 
chance.  No  insurance  company  of  any  stand- 
ing can  probably  be  found  which  does  any 
such  tontine  insurance.  If  it  does,  it  Is  run- 
ning a  lottery,  not  an  insurance  business. 
The  modem  trend  of  legislation  and  decisions 
Is  rather  in  the  direction  of  limiting  than  ex- 
tending what  is  loosely  called  the  "tontine" 
principle. 

Judge  Grosscup,  in  his  charge  in  the  Mac- 
Donald  Case  (D.  C.)  59  Fed.  565,  566,  makes 
use  of  the  following  language:  "Take,  for 
instance,  the  life  insurance  companies— those 
that  proceed  on  the  stock  plan  or  on  the  as- 
sessment plan.  They  require  of  the  member 
that  he  pay  in  a  certain  amount  of  money. 
That  is  the  pecuniary  consideration.  That 
money  is  Invested,  or  supposed  to  be  invest- 
ed, in  securities,  and,  when  the  member  dies, 
a  certain  amount,  stipulated  in  the  policy.  Is 
paid  to  his  heirs  or  the  beneficiary  named  In 
the  policy.  That  Is  the  return.  The  man 
may  have  been  Insured  but  a  month,  and 
have  paid  in  but  a  few  dollars,  and  have  re- 
ceived back  ?5,000  or  $10,000.  In  such  In- 
stances as  that,  a  much  larger  sum  has  been 
returned  than  the  consideration,  bnt  the  fact 
tbat  there  was  such  a  return  does  not  make 
It  an  unlawful  enterprise.  Why?  Because 
the  prize  Is  not  determinable  by,  or  depend- 
ent upon,  chance  or  lot  It  Is  dependent  ap- 
on  the  life  of  a  man,  and  the  life  of  a' man  Is 
determined  by  tbe  laws  of  nature,  and  not 
by  the  chances  of  lot"  So  also  he  deals 
with  Investment  In  real  estate,  whlcb  en- 
hances In  value.    In  State  t.  Interstate  Bar- 
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toga  Co.  (OMo)  60  N.  E.  220,  52  L.  R.  A.  530. 
83  Am.  St.  Rep.  754,  supra,  it  Is  said  that 
"contracts  of  Investment  security,  debentures, 
or  certlflcates  which  cannot  reasonably  be 
expected  to  accumulate  a  reserve  fond  equal. 
to  the  stipulated  endowment  values  within 
the  stated  period,  without  aid  from  lapses  or 
appropriation  from  premiums  on  new  busi- 
ness, are  fraudulent,  contrary  to  public  pol- 
icy, and  nqlawtuL"  This  was  not  a  dictum, 
as  Insisted.  It  .was  a  direct  decision  of  a 
point  involved  in  the  case.  The  above  Is  a 
copy  of  a  headnote  made  by  the  court  Itself. 
Courta  will  use  extreme  caution  in  declariufr 
a  transaction  void  on  grounds  of  public  pol- 
icy, and  will  not  lightly  infer  such  contrariety 
or  such  adverse  public  policy.  But  can  there 
be  any  question  th;it  In  this  state  there  Is  a 
public  policy,  clear,  certain,  beyond  doubt, 
against  gaming  tn  every  form,  or  by  any 
name,  and  against  lotteries  and  lottery 
schemes  or  devices,  by  whntever  name  called, 
or  under  whatever  verblRse  covered  up7 

Th?  enurneratloc  of  certain  contracts  as 
contrary  to  putUc  policy  in  section  3668  of 
the  Civil  Code  of  1895  is  not  inteitded  tc 
be  exhaustive!,  but  illustrative.  Two  dta- 
ttoos  will  gufilce  to  prove  this  to  be  true. 
See  Merck-r  v.  Mercior,  60  Ga.  546,  553,  16 
An.  Rep.  694;  Western  &  Atlantic  B.  Co. 
T   Bishup.  60  Ga.  472,  473. 

This  company's  capital  Is  only  $2,500,  of 
which  about  one-half  has  been  paid  in,  partly 
In  a  dealc  and  office  famltnre  It  has  issaed 
bnndreds  of  thousands  of  dollars  worth  of 
eertlflcates;  so  that  the'  capital  la  merely 
nominal,  and  fumlshei?  no  reat  security.  The 
eertltlcstc  holders  must  looK  to  the  amounts 
arising  from  the  contracts  or  certificates. 
Cass  B  certlflcata»  begin  thnit:  "The  Equita- 
ble Loan  ft  Security  Company  of  Atlanta, 
Geoi-gla,  beteby  promises  to  pay  to  the  order 

of ,  at  Its  home  office  Id  Atlanta, 

Oa.,  five  bundred  dollars  subject  to  the  fol- 
lowing express  terms  and  conditions:  Ist 
That  the  holder  has  paid  four  dollars  herefor 
and  agrees  to  pay  to  the  maicer  hereof  at  Its 
home  offlcfe,  without  any  other  or  further  no- 
tice, an  installment  of  oqe^dollar  and  twenty- 
five  cents  on  the  fifth  day  of  each  and  every 
succeeding  month  hereafter,  until  one  hun- 
dred and  sixty-eight  installments  shall  have 
been  paid,  time  being  of  the  essence  of  this 
contract,  then  this  certificate  shall  become 
due  and  payable  for  its  full  face  value."  As 
stated  ibove,  the  first  payment  of  |4  goes  to 
the  ai,ent,  and  25  cents  per  month  of  the 
Installments  goes  to  expenses,  leaving  (1  per 
month  of  which  62%  cents  goes  to  the  re- 
denoptlon  fund,  and  37%  cents  to  the  reserve 
fund.  The  redemption  fund  may  be  used 
to  rede«n,  and,  as  already  shown,  the  de- 
clared policy  of  the  company  is  to  make  re- 
demptions or  "8i)eedy  returns  to  Investors." 
The  only  fund  specifically  provided  to  be  held 
in  reserve  is  37%  cents  per  month.  In  168 
months  this  would  aggregate  $63.  If  the 
entire  91  per  month  were  held  In  reserve,  it 


would  aggregate  1168.  According  to  the 
sworn  calculation  of  an  expert,  which  has  not 
been  denied,  $1  paid  monthly  for  168  months 
(14  years),  if  Invested  as  received  at  8  per 
cent  (the  highest  legal  rate  in  Georgia),  and 
compounded  annually,  would  aggregate,  both 
principal  and  Interest,  at  the  end  of  the  time, 
$302.20,  as  against  $500  maturity  value.  It 
Is  perfectly  evident  tliat  no  rational  or  rea- 
sonably possible  Investment  of  or  Interest 
on  either  $63  or  $168  can  produce  $500  in 
the  given  time.  Especially  is  this  true  when 
It  Is  remembered  that  the  entire  amount  is 
not  received  at  the  beginning  of  the  period, 
but  is  paid  in  monthly  installments,  and 
therefore  has  an  average  earning  capacity 
for  only  one-half  of  the  whole  time. 

It  is  suggested  that  there  is  no  real  binding 
promise  to  pay  $500;  that  the  naming  of  that 
amount  is  not  a  substantial  part  of  the  con- 
tract; that  the  company  may  redeem  all  of 
Its  certificates  at  any  time  previous  to  matur- 
ity, even  to  the  last  minute,  at  a  less  amount, 
and  can  thus  at  its  option  avoid  ever  having 
to  pay  the  full  sum.  The  error  of  this  sug- 
gestion is  twofold:  In  the  first  place,  the  cer- 
tificates have  been  issued  at  various  dates, 
running  through  several  years.  They,  there- 
fore, will  fall  due  all  along  at  different  times. 
If  the  company  adheres  to  its  table,  it  can- 
not select  to  pay  any  particular  certificates 
as  they  are  about  due,  less  than  the  full 
amdnnt,  on  account  of  Its  redemption  privi- 
lege before  maturity.  Nor  can  it  select  and 
call  them  before  maturity,  unless  they  happen 
to  bear  the  tabular  numbers  for  calling,  or 
unless  It  can  and  will  wind  up  and  pay  off 
an  certificates  when  the  first  fall  due,  which 
is  evidently  not  the  purpose  or  scheme,  for 
new  certificates  are  continually  being  issued 
(though  called  by  a  different  class  name). 
The  second  error  in  this  suggestion  (though 
evidently  not  thought  of  in  making  It)  Is  this: 
The  very  first  thing  In  the  certificate  is  a 
promise  to  pay  $500  at  maturity.  It  is  print- 
ed In  lar^  type— the  most  prominent  thing  In 
the  certificate.  It  Is  true  that  It  says  that 
this  is  subject  to  "the  following  express  terms 
and  conditions,"  which  are  then  printed  in 
small  type,  and  some  of  them  In  rather  un- 
certain. If  not  ambiguous,  expressions,  as 
will  be  seen  by  reading  them.  But  In  one 
of  its  pamphlet  publications,  stated  on  its 
face  to  have  been  copyrighted  In  1895  by  Its 
secretary,  and  therefore  enaanatlng,  not  from 
Its  BoIIdtiDg  agents  on  the  road,  but  from 
headquarters,  occurs  this  statement:  "Twen- 
ty certificates  purchased  In  the  Equitable 
Loan  &  Security  Company,  If  carried  to  ma- 
turity, win  pay  you  Ten  Thousand  Dollars, 
yielding  a  clear  profit  of  $5,720.00."  Beyond 
question  the  company  held  out,  as  part  of  its 
plan  of  operation,  the  paying  of  $500  on  some 
certificates.  To  hold  that  It  printed  its  $600 
promises  In  bold  tyi)e,  and  sent  abroad  its 
pamphlets  construing  and  illustrating  Its  plan, 
but  never  really  Intended  any  such  thing, 
and  that  these  statements  are  mere  surplos- 
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age  In  the  contract,  and  not  to  be  considered 
In  ascertaining  the  duties  or  the  liabilities 
of  the  company,  or  the  legality  of  the  scheme, 
would  look  very  much*  like  branding  it  as 
fraudulent  In  its  origin.  This  court  prefers 
to  give  the  company  a  more  liberal  and  char- 
itable view,  and  not  to  hold  men  of  the  char- 
acter and  standing  of  the  president,  ex  presi- 
dent and  others  who  have  been  connected 
with  it,  guilty  of  willful  fraud.  A  scheme 
which,  for  its  carrying  out  and  distribution 
of  payments,  must  rely  upon  the  element  of 
chance,  may  be  Ulegal,  but  it  Is  less  repre- 
hensible than  if  It  were  branded  as  fraudu- 
lent, misleading,  ^nd  deceptive.  The  one 
may  tnTolve  a  mistaken  notion  of  what  the 
law  will  penult;  the  other  would  involye 
moral  turpitude. 

The  only  rational  possibility  for  the  com- 
pany to  ever  pay  off  certificates  as  they  ma- 
ture at  ^00  each,  or  any  considerable  part 
of  them,  depends  on  the  chance  element  that 
a  laige  number  of  certificate  holders  will  fail 
to  keep  up  their  payments,  and  thus  what 
they  have  already  paid  in  will  be  forfeited. 
It  is  not  necessary  to  appeal  to  conflicting 
evidence  to  show  what  part  lapses  play  in  this 
scheme.  In  one  of  the  affidavits  of  the  ex- 
pert offered  in  evidence  by  the  company,  he 
says:  "The  books  of  the  defendant  show 
$306,468.62  to  the  credit  of  the  redemption 
fund,  and  $221,912.40  to  the  credit  of  the  re- 
serve fund,  making  a  total  to  the  credit  of 
the  two  accounts  of  1628,379.02.  In  mak- 
ing up  bis  statement,  deponent  did  not  con- 
sider these  accounts  as  they  appear  on  the 
books,  but  took  instead  the  amount  actually 
paid  Into  these  accounts  by  certiflcates  in 
good  standing  ($408,408.00).  The  difference 
in  the  two  amounts  shows  the  profits  from 
lapses,  to  wit,  $119,97L00,  which  amount  is 
includied  In  total  profit  of  $243,709.82,  shovm 
on  foregoing  statement."  In  other  words,  out 
of  $243,709.82  stated  as  profits,  and  treated 
as  such  in  determining  the  values  of  and  abil- 
ity to  redeem  certificates,  this  witness  esti- 
mates $119,971  as  the  profit  from  lapses.  In 
a  published  statement  dated  February  28, 
1902,  it  appears  that  prior  to  that  time  there 
was  a  "total  amount  paid  on  certiflcates  that 
have  lapsed  (forfeited),  $153,609.00."  In  one 
of  the  pamphlets  already  referred  to  as  issued 
by  the  company  occurs  the  following:  "We 
Issue  without  a  single  forfeiture,  but  we 
know  from  experience  and  statistics  that  more 
or  less  of  our  certificate  holders  will  lapse, 
and  that  accretions  from  fines  will  be  an  ad- 
ditional large  source  of  profit,  but  from  the 
very  terms  of  our  certificates  every  dollar 
realized  from  both  of  these  sources  must  go 
to  the  credit  of  those  who  do  not  lapse,  and 
not  for  the  private  profit  of  a  few,  thus  ren- 
dering possible  an  early  payment  of  certifi- 
cates at  a  handsome  profit  above  the  rate  of 
interest  earned  upon  loans."  Note  the  words, 
"thus  rendering  possible,"  etc.  Do  not  laps- 
es form  an  essential  element,  a  sine  qua  non, 
of  the  scheme? 


Of  the  cases  relied  on  by  counsel  for  the 
company,  in  Chancy  Park  Land  Co.  v.  Hart 
(Iowa)  73  N.  W.  1059,  where  a  body  of  land, 
comprising  a  number  of  lots  according  to  a 
survey,  was  sold,  and  various  persons  sub- 
scribed, and  agreed  that  the  lots  should  be 
divided  or  apportioned  among  them  "In  such 
manner  as  they  might  decide,"  and  where 
they  did  bold  a  meeting  and  adopted  a  plan 
to  assign  the  various  lots  by  drawing  slips 
from  boxes,  suggested  by  one  of  their  own 
number,  and  not  induced  or  caused  by  the 
promoters  of  the  sale,  took  the  lots  so  re- 
spectively assigned,  and  gave  contracts  there- 
for, it  was  held  that  there  was  no  scheme  of 
lottery  on  the  part  of  the  promoters  of  the 
sale,  preventing  a  recovery  of  the  purchase 
price.  If  the  sellers  had  distributed  lots  of 
unequal  value,  by  chance.  It  would  have  been 
different  Wooden  v.  Shotweil,  23  N.  3.  Law, 
46S;  Kohn  v.  Koehler,  96  N.  Y.  362,  48  Am. 
Rep.  628,  and  Ex  parte  Shobert,  70  CaL  632, 
11  Pac.  786,  59  Am.  Rep.  432,  are  in  confilct 
with  the  decision  of  the  Supreme  Court  of  the 
United  States  In  the  Homer  Case,  and  are 
there  expressly  dlsapproTed;  and  also  la 
BaUock'B  Case.  20  AU.  184,  8  L.  R.  A.  671. 
672,  25  Am.  St  Rep.  659,  by  the  Supreme 
Court  of  Maryland. 

From  the  foregoing  discussion  it  win  be 
seen  that  by  the  evidence  introduced  by  the 
conipany  Itself  and  Its  letters  and  published 
statements,  the  following  things  are  estab- 
lished: (1)  The  payment  of  a  consideration'; 
^2)  the  use  of  diance;  (3)  prizes,  consisting 
in  inequality  of  payments,  resulting  from  the 
use  of  chance;  and  this  Inequality  is  not  in 
time  only,  but  in'  amounts,  and  does  not  result 
merely  from  increase  or  decrease  of  assets 
from  loans  or  Investments  (if.  Indeed,  that 
would  be  legal  where  the  certificates  redeem- 
ed or  subjected  to  this  inequality  are  deten- 
mlned  by  chance),  but  primarily  from  the 
chance  element  of  lapses  and  amounts  arising 
therefrom.  And  from  the  same  sources,  to- 
gether with  the  application  of  a  simple  calcu- 
lation, it  appears  (4)  that  the  -business  of  this 
company  is  to  issue  a  large  number  of  certifi- 
cates or  promises  to  pay,  and  that  depends, 
and  must  depend,'  for  its  ability  to  comply 
with  them,  upon  the  chance  of  many  lapses 
or  forfeitures.  As  matter  of  law,  the  court 
holds  that  such  a  business  or  scheme  is  ille- 
gal, and  is  contrary  to  public  policy. 

6.  It  is  contended  by  the  company  that  If 
the  court  should  hold  the  scheme  or  plan  of 
its  operations  to  be  tainted  with  illegality,  as 
embodying  a  lottery  feature  or  similar  de- 
vice, nevertheless  plaintiffs  and  othera  who 
purchased  certificates  may  be  classed  as  pac- 
tlcipes  criminis  and  in  pari  delicto,  that  is, 
equally  at  fault  and  can  have  no  relief  in 
equity.  A  number  of  decisions  have  been 
cited  on  this  subject,  a  review  of  all  of  which 
would  require  much  time  and  be  unneces- 
sary. It  may  be  said,  generally,  that  where 
an  illegal  contract  is  executory  It  will  not  be 
enforced  by  tlie  courts,  nor  can  damages  be 
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cecovered  for  Its  breach.  Wherever  a  party 
has  to  set  up  and  rely  on  such  a  contract  to 
sustain  his  claim,  the  courts  will  not  aid 
him.  So,  too,  an  illegal  contract  will  not  be 
indirectly  enforced,  as,  for  instance,  to  fur- 
nish a  measure  of  damages  in  a  suit  against 
a  telegraph  company  for  a  -mistake  in  send- 
ing a  message.  Cothran  v.  Western  Union 
Telegraph  Co..  83  Ga.  25,  9  S.  El  836.  While 
the  aecieions  are  not  uniform  on  the  subject, 
the  weight  of  authority,  including  decisions 
of  the  Supreme  Court  of  this  state,  is  that 
one  imrty  to  such  a  contract  cannot  generally 
have  an  accounting  In  equity  against  the 
other  for  the  proceeds  or  profits  of  the  mu- 
tual illegal  ventiure.  Nor,  it  has  been  said, 
will  a  court  enforce  equities  in  such  Illegal 
proceeds,  where  to  do  so  would  be  sub- 
stantially to  enijorce  the  contract  Exchange 
Bank  y.  Loh,  104  Oa.  446,  4S8,  SI  S.  E.  459, 
44  L.  R.  A.  372  (though  in  fact  the  contract 
there  was  held  to  be  legal,  and  what  was 
said  on  this  subject  was  perhaps  unneces- 
sary). In  these  and  similar  cases,  whether 
specific  performance,  damages,  injunction,  or 
accounting  for  proceeds  or  profits  between  the 
parties  was  sought,  it  was  a  necessary  part 
of  the  case  to  set  up  and  rely  on  the  illegal 
contract  or  illegal  conduct  of  a  party  in  pari 
delicto.  So  far  as  this  may  be  sought.  It 
cannot  be  granted.  In  Ingram  v.  Mitchell, 
30  Ga.  547,  550,  it  is  said:  "The  rule  hither- 
to applied  by  this  court,  and  perhaps  by  the 
English  courts,  is  this:  that  whenever  the 
plaintiff  can  make  out  bis  case  without  in- 
voking the  illegal  contract  to  his  aid,  he  is 
entitled  to  recover."  In  Raleigh  &  Gaston 
R.  R.  Co.  T.  Swanson,  102  Ga.  754,  28  8.  E. 
601,  39  L.  R.  A.  275,  it  is  said  that:  "A 
party  to  such  a  contract  cannot  recover  in 
an  action  which  does  not  seek  to  disaffirm 
but  to  enforce  it  by  suit  for  its  breach."  In 
Clarke  v.  Brown,  77  Ga.  606,  4  Am.  St  Rep. 
98,  it  was  held  that:  "Where  a  principal 
deposited  money  with  his  agents  to  be  used 
in  the  purchase  of  futures  in  pork  and  grain, 
he  could  recover  from  such  agents  the 
amount  so  deposited,  in  an  action  for  money 
had  and  received.  He  could  not  set  up  the' 
illegal  contract  to  recover  profits  realized 
thereunder,  nor  could  the  agents  set  up  the 
illegal  contract  for  the  purpose  of  defeating 
a  recovery  by  the  principal  of  the  money  de- 
posited with  them,  and  which  was  held  by 
than.  It  did  not  matter  whether  the  money 
sued  for  by  the  principal  was  the  identical 
money  furnished  by  him,  or  whether  the 
agents  deposited  the  money  in  bank  with  oth- 
er deiMSits  of  theirs,  and  used  such  money 
for  filling  margins  for  futures,  and  after- 
wards replaced  them  to  the  credit  of  the 
principal.  The  question  is,  whose  money  Is 
it— the  agents'  or  the  principal's?  Nor  does 
this  stand  in  the  position  of  an  executed  con- 
tract. In  which  both  parties  are  in  pari  de- 
licto." See,  also,  Tennant  v.  Elliott,  1  Bos. 
ft  PdL  '8;  Farmer  ▼.  Russell,  Id.  296;  Cook 
r.  Sherman  {O.  0.)  20  Fed.  167,  17a 


If  an  illegal  contract  is  executed,  and  the 
parties  are  in  pari  delicto— that  is,  equally  in 
fault— equity  will  not  aid  one  against  the 
other  in  recovering  what  has  been  paid,  but 
will  leave  them  where  it  finds  them.  If 
executed  in  part  only,  the  rule  cannot  be 
stronger  than  if  executed  in  full.  But  if  the 
parties  are  not  in  pari  delicto,  the  rule  does 
not  apply.  "When  both  parties  are  at  fault 
and  equally  so,  equity  will  not  interfere,  but 
leaves  them  where  it  finds  them.  The  rule 
is  otherwise  IC  the  fault  of  one  overbalances, 
decidedly,  that  of  the  other."  Oiv.  Code 
1895,  {  3937.  In  Clark  on  Contracts,  403,  494, 
occurs  the  following:  ''This  rule  Is  expressed 
in  the  maxim  'In  pari  delicto  potior  est  con-, 
ditio  defendentis;'  that  is  to  say;  where  the 
parties  ar^  equally  .at  fault,  the  condition  of 
the  defendant  la  th&  better.  •  •  •  There 
are  some  exceptional  cases,  however,  to 
which  this  maxim  does  not  apply— cases  in 
which  a  man  may  be  relieved  from  an  Illegal 
agreement  These  may  be  grouped  as:  (a) 
Cases  in  which  a  locus  pcenitentise  remains, 
and,  while  the  agreement  is  unperformed, 
money  or  goods  delivered  in  furtherance  of 
it  are  allowed  to  be  recovered,  (b)  Cases  In 
which  the  itarties  are  not  regarded  as  being 
in  pari  delicto,  as  (1)  wb6re  the  party  asking 
relief  was  induced  to  enter  Into  the  agree- 
ment under  the  infiuence  of  fraud  or  strong 
pressure,  or  (2)  where  the  law  which  makes 
the  agreement  unlawful  was  intended  for  the 
protection '  of  the  party  asking  relief."  In 
the  case  of  Raleigh  &  Gaston  R.  Go.  ▼. 
Swanson,  102  Ga.  760,  28  S.  E.  601,  39  L.  R. 
A.  275,  the  Supreme  Court  of  Georgia  quotes 
this  authority  with  approval,  and  says  that 
the  exceptions  stated  by  the  author  "are  un- 
doubtedly sustained  by  good  authority."  In 
Clark  on  Contracts,  500,  it  is  said:  "It  is  also 
held  that  the  parties  are  not  to  be  regarded 
as  being  In  x>arl  delicto  where  the  agreement 
is  merely  malum  prohibitum,  and  the  law 
which  makes  it  illegal  was  intended  for  the 
protection  of  the  party  .asking  relief."  In 
15  Am.  &  Eng.  Ency.  L,  1004,  1005,  1007, 
similar  principles  are  announced,  but  even 
more  strongly;  and  it  is  further  said:  "And 
when  a  contract  is  prohibited  by  statute, 
and  a  penalty  Imposed  on  only  one  of  the 
parties  for  a  violation  of  the  statute,  the  par- 
ties are  not  necessarily  in  pari  delicto,  and, 
when  equity  requires  it,  the  court  may  afford 
relief  to  the  party  upon  whom  no  penalty  is 
imposed." 

In  Jones  v.  Gollghtly,  2  Wm.  Bl.  1073,  It 
was  held  that  money  paid  to  a  lottery  office 
keeper  as  a  premium  for  an  illegal  insurance 
of  a  ticket  may  be  recovered.  It  is  said 
that  "the  statute  is  made  to  protect  the  ignor- 
ant and  deluded  multitude,  who  in  hopes  of 
gain  and  prizes,  and  not  conversant  in  cal- 
culations, are  drawn  in  by  the  office  keepers." 
See  the  notes  to  that  case.  In  Browning  v. 
Morris,  2  Oowper,  790,  792.  793,  It  was  held 
that  a  lottery  keeper  could  not  recover  money 
I>ald  by  him,  he  being  the  principal  offender. 
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Lord  Mansfield  said:  "It  Is  rery  material 
that  tbe  statute  Itself,  by  the  distinction  It 
makes,  bas  marked  the  criminal,  for  the  pen- 
allies  are  all  on  one  side— upon  the  office 
keeper."  So,  In  Georgia,  the  punishment  is 
placed  upon  the  person  selling  or  furnishing 
lottery  tickets,  not  upon  the  purchaser.  In 
President  v.  Nahant  Bank,  3  Mete.  (Mass.) 
581,  585,  686,  it  Is  said:  "To  have  decided 
otherwise  would  have  given  effect  to  an  il- 
legal contract  In  favor  of  tbe  principal  of- 
fender, and  would  have  operated  as  a  reward 
for  an  offense  which  the  statute  was  intend- 
ed to  prevent"  There  Is  no  par  delictum  in 
the  present  case,  either  as  matter  of  law  or 
Of  foct  See,  also,  1  Pom.  Eq.  Jur.  g  403; 
2  Pom.  Eq.  Jur.  §S  929,  941,  942;  1  Story,  Eq. 
Jur.  (13th  Ed.)  300;  Duval  r.  Wellman,  124 
N.  Y.  156,  26  N.  E.  343;  Mount  v.  Walte,  7 
Johns.  434,  441  (insurance  paid  on  lottery 
ticket  recovered);  Parkersburg  v.  Brown, 
106  U.  S.  487  (3)  1  Sup.  Ot  442,  27  L.  Ed. 
238;  Thomas  v.  Richmond,  12  Wall.  849,  20 
L.  Ed.  453;  White  v.  President,  22  Pick.  181; 
Bowditch  T.  New  England  L.  Ins.  C>>.,  141 
Mass.  202,  295-296,  4  N.  E.  798,  56  Am.  Rep. 
474;  Ford  v.  Harrington,  16  N.  T.  285  (opin- 
ion of  Bowen,  J.,  concurred  In  by  five  of  the 
other  Justices,  there  being  eight  in  all); 
Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  490; 
Davidson  v.  Charter,  55  Iowa,  117,  7  N.  W. 
466;  Bateman  v.  Robinson,  12  Neb.  508,  11 
N.  W.  736  (2);  Reynolds  v.  Sprye,  1  De  Q., 
M.  &  G.  658;  Sykes  v.  Beadon,  L.'  R.  11  Ch. 
Dlv.  197,  supra;  Callaway  v.  Mayor,  48  Ga. 
311,  where  It  Is  said:  "It  Is  hardly  possible 
to  conceive  a  case,  except  in  certain  instances 
of  pari  delicto,  where  a  party  illegally  obtain- 
ing money  cannot  be  made  to  pay  It  back." 
In  Branham  t.  StalUngs  (Colo.  Sup.)  40  Pac. 
39b,  62  Am.  St.  Rep.  213,  the  case  was  not 
between  tbe  company  conducting  the  scheme 
and  the  purchaser,  but  tbe, plaintiff  was  an 
organizer  and  active  participant,  and  was  In 
pari  delicto. 

7.  A  few  words  as  to  the  pleadings.  That 
there  are  some  parts  of  the  plaintiff's  plead- 
ings which  are  not  well  set  forth,  and  can- 
not withstand  a  special  demurrer,  but  will 
have  to  be  amended,  is  quite  clear — ^for  .In- 
stance, to  copy  an  affidavit  as  a  part  of  a 
paragraph  of  a  petition  is  more  rhetorical 
than  exact;  and  there  are  other  Instances. 
There  Is  also  some  contrariety  of  views 
among  the  pleaders  on  certain  subjects. 
But  this  Is  not  surprising.  If  holders  of 
certfficates  thought  the  scheme  illegal,  there 
was  an  auditor's  report  for  them.  If  some 
of  them  think  the  court  has  approved  tbe 
plan,  and  now  ask  about  redemption,  they 
are  met  with  a  statement  that  the  company 
is  not  compelled  to  redeem.  If  they  say 
that  it  cannot  pay  the  $500  named  In  the 
certificate,  the  reply  is  that  it  is  not  bound 
to  do  so,  but  may  pay  less  at  any  time  be- 
fore maturity.  If  the  redemption  fund  Is 
asked  about,  the  answer  is  that  the  com- 
pany  "vady"  redeem   before   maturity   but 


need  not  If  they  point  to  the  statements 
of  tbe  company  and  its  agents  as  to  its  basal 
principles,  it  Is  said  that  these  are  not  in 
the  ceiUflcate.  Is  there  any  wonder  that 
the  petitioners  and  interveners  have  brought 
their  legal  woes,  and  piling  them  in  a  sor- 
rowful, if  somewhat  inartistic,  mass  before 
a  court  of  equity,  have  asked  such  aid  as 
equity  could  give?  On  a  smaller  scale,  com- 
parison may  be  made  with  the  pleadings  In 
7  Johns.  434,  supra;  Olv.  Code  1895,  (  4S33. 
If  amendment  Is  necessary.  It  can  be  made. 

Among  other  things,  the  pleadings  do 
make  the  points  treated  of  in  this  opinion; 
allege  that  the  scheme  of  defendants  Is 
fraudulent,  unlawful,  and  contrary  to  pub- 
lic policy,  that  It  is  impossible  now  for  de- 
fendant company  to  redeem  its  certificates 
at  redemption  value, .  and  that  It  will  be 
equally  impossible  for  it  to  redeem  its  cer- 
tificates at  the  maturity  value;  and  they 
pray  for  a  receiver,  to  have  the  amounts 
paid  In  by  certificate  holders  determined, 
and  for  Judgments  for  the  sums  which  may 
be  respectively  due  them,  etc.  Th&t  some 
may  ffie  a  petition  on  behalf  of  themselves 
and  others  is  rudimentary  law.  Oiy.  Code 
1895,  9  4842.  Nor  does  the  fact  that  some 
of  the  certificate  holders  have  Joined  with 
the  company  change  this.  If  so,  there  could 
never  be  a  representative  petition  by  bond- 
holders, stockholders,  or  tbe  like,  if  officers 
of  the  company  attacked,  or  their  friends, 
should  see  fit  to  buy  some  bonds  or  stock, 
and  Join  with  the  company  In  the  fight 
What  appeared  at  first  blush  to  be  a  volun- 
tary uprising  of  quite  a  lot  of  certificate 
holders  was  explained  to  a  considerable  ex- 
tent by  evidence  which  showed  that  the 
company  or  some  of  its  employes  conferred 
■with  a  friendly  certificate  holder,  and  fur- 
nished a  list  of  addresses  to  him,  and  that 
a  circular  letter  was  sent  out  setting  forth 
an  effort  to  wreck  the  company,  and  sug- 
gesting the  signing  of  a  blank  form  in- 
closed, authorizing  an  attorney  to  represent 
the  signers  in  opposing  a  receivership,  with- 
out any  charge  of  fee  against  them.  The 
attorney  does  not  seem  to  have  had  any- 
thing to  do  with  this,  but  on  behalf  of  him- 
self and  some  others  bona  fide  objected  to 
a  receiver,  and  he  was  no  doubt  surprised 
at  the  amount  of  moral  support  which  was 
offered  him,  unaccompanied  by  any  fee. 
He  is,  however,  In  no  way  subject  to  crit- 
icism. 

It  is  suggested  that  this  Is  not  a  repre- 
sentative petition.  But  why  not?  A  bolder 
of  a  Class  A  certificate,  and  numerous  hold- 
ers of  Class  B  certificates,  are  parties.  By 
tbe  terms  of  the  certificates  of  Class  B  It 
is  said  that  all  the  assets  are  liable;  so 
that.  If  both  were  valid.  Class  0  would  be 
subordinate,  or  at  least  not  superior,'  to 
Class  B.  But  if  the  scheme  Is  illegal,  as 
has  been  held,  tbe  real  classification  Is  as 
to  certificate  holders  or  persons  whose  mon- 
ey has  been  paid  to  the  company  for  cer.tlfl- 
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cates,  and  It  1b  Immaterial  wbettaer  the  Ille- 
gality is  classified  as  A,  B,  C,  or  some  otber 
letter.  If  an  order  of  court  Is  needed  to 
declare  this  a  representatlTe  proceeding,  It 
can  and  fvUI  be  granted. 

8.  Sball  a  receiver  be  appointed?  Prece- 
dent on  this  subject  Is  necessarily  limited, 
because  companies  of  this  sort  are  modem 
Inventions.  In  MclAughlln  t.  National 
Bond  Investment  Co.  (C.  C.)  64  Fed.  908, 
supra.  It  was  held  that  a  receiver  would  be 
appointed.  In  Parkerson  v.  Brown,  li06  V. 
S.  487  (4),  1  Sup.  Ct.  442,  27  L<  Ed.  238,  supra 
(not  a  case  concerning  a  bond  company,  but 
one  of  illegal  contract  where  the  parties  were 
not  In  pari  delicto),  there  was  a  prayer  tat  a 
receiver,  but  none  was  applied  for;  but  It 
was  held  that  eqtiitable  methods  would  be  ap- 
plied. See,  also,  Peltz  v.  Supreme  Chamber, 
etc.  (N.  J.  Ch.)  19  Atl.  668,  671,  supra.  In  re- 
gard to  this  very  company  the  Supreme  Court 
has  recognized  that  a  receiver  might  have 
been  appointed  without  error,  but,  under  the 
facts  as  then  presented,  held  that  the  require- 
ment of  bond'  was  not  an  abuse  of  discre- 
tion. McBIUIan  V.  Equitable'  Loan  Co.,  102 
6a.  S75,  27  8.  B.  668.  The  facts  in  the  pres- 
ent case  are  far  stronger  than  in  that.  Civ. 
Code  1895,  K  4900,  4904;  Wolfe  v.  CSaflln 
Co.,  81  Oa.  64,  6  S.  B.  699;  Cohen  v.  Mey- 
ers, 42  6a.  46;  Ortou  v.  Madden,  76  Ga. 
83;  Albany  Go.  v.  Soathem  Agricultural 
Works,  76  Oa.  135,  2  Am.  St  Rep.  20.  If 
tbe  preceding  part  of  this  decision  is  cor- 
rect, here  is  a  corporation,  with  a  nominal 
capital  Btoc^  of  $2,600,  the  visible  portion 
of  which  in  hand  Is  in  the  shape  of  some 
office  fmrnitnre.  taken  secondhand  eight 
years  ago,  conducting  a  business  which  thi£ 
court  holds  is  illegal,  and  as  a  result  of  It 
in  possession  of  several  hundred  thousand 
dollars  of  assets,  arising  from  payments  by 
many  people,  who,  not  being  In  pari  delicto 
with  it,  are  entitled  to  recover  on  account 
thereof,  and  which  fund  the  company  is  not 
entitled  ex  aequo  et  bono  to  hold  against 
them.  Many  of  these  payments  are  small, 
and  to  remand  each  of  the  persons  who 
made  them  to  a  separate  suit  would  be  a 
practical  denial  of  justice  to  them,  would 
entail  a  great  number  of  suits,  and  large 
amounts  In  costs.  If  the  company  Is  allow- 
ed to  continue  to  operate  and  use  tbe  fund 
or  assets  in  ways  herein  held  Illegal,  these 
numerous  parties  are  in  danger  of  loss.  It 
Is  said  that  most  of  the  cases  In  regatd  to 
"Investment"  or  "debenture  companies" 
arose  on  criminal  prosecutions  for  conduct- 
ing lotteries  or  proceedings  to  forfeit  char- 
ters. But  it  must  be  rememl>ered  that  in 
criminal  cases  laws  are  construed  strictly; 
and,  it  the  schemes  were  lotteries  to  the  ex- 
tent of  being  criminal,  it  wonld  certainly 
fomlah  BO  argument  against  a  like  holding 
In  a  civil  '  case.  Tbe  trouble  with  this 
scheme  Is  not  a  mere  excrescence  which 
may  be  lopped  off,  and  the  wound  covered 
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with  a  new  letter  of  the  alphabet  It  is 
fundamental.  To  eradicate  it  Is  to  eviscer- 
ate the  scheme  itself.  Under  our  Code,  if 
a  charter  is  forfeited,  after  paying  "debts" 
the  balance  is  to  be  divided  among  the 
stockholdens.  Surely,  it  cannot  be  claimed 
that  if  the  scheme  of  this  company's  busi- 
ness is  illegal,  the  sole  remedy  is  to  forfeit 
■tlte  charter)  and  give  to  its  three  or  four 
stockholders  payments  made  by  the  certifi- 
cate holders.  The  public  may  also  have  a 
remedy.  But  this  does  not  aCect  the  rights 
of  Individuals  to  proceed  for  their  protec- 
tion. 

Finally,  it  is  urged  that  the  appointment 
of  a  receiver  will  work  injury.  But  the 
courts  did  not  originate  the*  scheme,  nor  is 
there  anything  in  the  charter  indicating  the 
use  of  chance  or  the  lik&  If  there  is  In- 
Jury  to  the  company  from  its  methods.  It 
cannot  complain  that  it  gets  hurt  To  those 
who  wish  to  proceed  In  the  hope  of  win- 
ning prizes  by  chance  from  the  failure  or 
misfortune  of  others,  this  chance  will  be 
lost  They  cannot  lawfully  do  so.  But  to 
the  many  whose  small  monthly  payments' 
represent  days  of  toil  and  nights  of  wait- 
ing, and  who  would  fall  by  the  wayside  (in 
the  language  of  the  company),  "thus  ren- 
dering possible  an  early  payment  of  certifi- 
cates at  a  handsome  profit  above  the  rate 
of  interest  agreed  upon,"  something  may  be 
saved,  and  their  little  accumulations  may 
be  rescued  from  the  coming  "lapses."  Ic 
siu-ger}-  or  in  law.  the  knife  always  hurts, 
but  on  proper  occasion  it  must  be  applied. 
As  already  stated,  this  decision  does  not 
quote  affidavits  introduced  for  the  plalnticrs 
Id  cases  of  conflict.  To  do  so  would  make 
the  case  much  stronger.  But  the  court 
deems  it  made  out  by  the  evidence  and 
statements  of  the  defendant  company  and 
its  officers.  It  may  be  assumed  that  they 
thought  they  had  gotten  beyond  the  prohi- 
bition of  the  law;  but  the  court  cannot 
agree  with  them.  It  matters  not  bow  per- 
sonally honorable  may  be  the  gentlemen 
connected  with  this  company,  or  how  mis- 
taken they  may  be;  the  law  must  be  de- 
clared. The  legal  principles  involved  ought 
to  be,  as  they  have  been,  fully  decided, 
that  others  may  not  make  the  same  mis- 
take. Or,  if  it  should  be  held  to  be  a  legiti- 
mate scheme  of  business,  and  violative  of 
no  public  policy,  to  gather  in  by  chance 
lapses  and  divide  unequally  by  the  use  of 
chance  numbers,  to  bold  out  as  an  induce- 
ment "handsome  profits"  to  be  thus  derived 
and  divided,  and  so  to  foster  the  spirit  of 
gain  by  chance,  it  should  be  known  that 
such  is  the  law  of  this  state;  so  that  other 
companies  which  have  been  stopped  in  Ohio, 
in  Pennsylvania,  in  Louisiana,  and  in  other 
states  may  change  the  formula  of  their  cer- 
tificates, and,  using  words  of  permissive 
sound,  may  find  protection  beneath  the 
three-pillared  arch,  and  feel  that  they  hare 
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a  guardian  sentlnd  in  bim  who  atanda  with 
drawn  sword  In  every  impress  of  the  great 
seal  of  Georgia. 

Having  accidentally  omitted  one  or  two 
things  in  the  opinion  filed  January  3,  1903 
(though  Its  length  might  not  indicate  any 
qmlsslod),  the  court  files  this  brief  supple- 
mental decision: 

In  addition  to  the  authorities  cited  to- 
show  that  section  8668  of  the  Civil  Code  of 
1885  does  not,  and  does  not  Intend  to,  enu- 
merate all  contracts  contrary  to  public  poli- 
cy, see  Central  R.  R.  t.  Murphey,  113  Oa. 
514,  516  et  seq.,  38  S.  E.  970,  53  L.  R.  A. 
720;  Sessions  y.  Payne,  113  Ga.  956,  39  S. 
B.-  325;  Berry  v.  Cooper,  28  Ga.  543  (4); 
Hutchinson  on  Carriers  (2d  Ed.)  {  250.  In 
the  first  case  cited,  and  other  like  caseii, 
where  a  contract  has  been  Uiclnded  in  a  bill 
of  lading,  seeking  in  whole  or  In  part  to  ex- 
empt the  common  carrier  from  the  effects  of 
the  negligence  of  itself  or  Its  servants,  the 
shipper,  though  signing  the  contract,  could 
recover  for  damages,  as  such,  accruing  from 
negligence  of  the  carrier,  ootwittiatandlng 
such  limitation,  and  the  bill  of  lading  could 
of  course  be  used  in  evidence.  The  public 
policy  was  against  allowing  the  stipulation 
for  exemption,  and  was  in  favor  of  the  pro- 
tection of  the  public.  To  hold  that  because 
the  shipper  signed  the  contract  he  would 
be  In  pari  delicto  would  defeat  the  very 
end  which  the  public  policy  sought  to  ac- 
complish. And  In  .  the  -present  case  public 
policy  is  best  subserved  by  allowing  a  re- 
covery of  their  money  by  buyers  of  certifi- 
cates rather  than  by  enriching  the  company, 
or  what  the  English  courts  call  the  "office 
'  keepers."  They  are  not  at  all  on  a  plane  of 
equality. 

After  stating  that  the  allotment  made  by 
the  defendant's  expert  fixed  the  present  val- 
ue of  many  certificates  at  less  than  the  ac- 
tual amount  paid  In,  it  Is  stated  that  this 
is  true  of  certificates  running  back  to  Janu- 
ary, 1899.  This  Is  believed  to  be  the  correct 
date,  and  that  all  certificates  Issued  since 
then  are  in  the  condition  mentioned.  But 
whether  that  date  is  exact  or  only  approxi- 
mate would  not  make  the  slightest  difference 
in  the  principle  announced,  or  in  the  illustra- 
tion then  being  given.  The  point  being  made 
was  to  show  that  In  the  allotment  or  "ap- 
portionment" the  present  value  fixed  on  a 
large  number  of  certificates— including  those 
Issued  during  several  years  past— was  leai 
than  the  actual  cash  paid  by  the  purchasers 
to  the  company,  and  if,  under  the  multiple 
table,  the  number  for  redemption  should 
reach  one  of  these,  there  would  be  actual 
loss.  Back  of  that  time  are  quite  a  large  num- 
ber of  certificates  as  to  which  the  allotment 
or  "apportionment"  fixes  values  at  more  than 
the  actual  cash  paid  in,  but  less  than  such 
payments,  with  8  per  cent  Interest,  named 
In  the  certificate.  If  the  redemption  number 
should  fall  on  one  or  more  of  these,  they 
would  get  something  above  actual  payments. 


but  not  as  much  as  8  per  cent.  Interest  on 
them.  Then  there  are  some  as  to  which  the 
values  fixed  or  estimated  equal  or  exceed 
the  amounts  paid  in  with  8  per  cent,  in- 
terest It  Is  true  that  the  company  has  made 
a  calculation  based  on  the  $1  per  month 
which  went  to  the  redemption  and  reserve 
funds;  but,  besides  this,  the  certificate  bold- 
er has  paid  the  preliminary  amount  of  H. 
and  25  cents  per  month;  and  the  valuations 
do  not  include  these  or  make  any  reference 
to  them.  Besides,  Interest  runs  regularly  ac- 
cording to  date.'  The  multiple  table  does  not, 
but  skips  according  to  a  sort  of  geometrical 
progression. 

Candler  8c  Thomson,  Hoke  Smith,  H.  O. 
Peeples,  Rosser  &  Brandon,  H.  B.  W.  Palm- 
er, and  B.  W.  Butler,  for  plaintiffs  In  error. 
O.  T.  &  J.  F.  Cann,  Jno.  L.  Hopkins  &  Sons, 
Brown  &  Randolph,  H.  M.  Dorsey,  Arthur 
Heyman,  J.  D.  Bradwell,  and  Tompkins  & 
Alston,  for  defendants  in  error. 

COBB,  J.  This  case  Is  here  upon  a  bill 
of  exceptions  of  the  Equitable  Loan  &  Se- 
curity Company  assigning  error  npon  an  or^ 
der  of  the  judge  of  the  superior  court  of  the 
Atlantic  circuit  placing  its  entire  assets  In 
the  hands  of  a  receiver  for  administration. 
The  reasons  for  appointing  the  receiver  were 
that  the  scheme  of  the  company,  If  not  a 
lottery,  was,  to  say  the  least  of  It,  In  the 
nature  of  a  lottery,  and  was  therefore  Illegal; 
that  the  contracts  evidenced  by  its  certifi- 
cates were  impossible  of  performance  by  le- 
gal methods;  that  such  contracts  were  con- 
trary to  public  policy.  The  court  did  not 
base  Its  Judgment  upon  the  grounds  that  the 
officers  of  the  company  had  -been  guilty  of 
malfeasance,  misfeasance,  or  breach  of  trust 
The  court  found  that  the  officers  of  the  com- 
pany had  not  been  guilty  of  any  personal 
dishonesty  or  peculation  in  dealing  with 
the  assets  of  the  company,  but  held  that  the 
scheme  was  lllegaL  The  court  also  found 
that,  if  the  scheme  of  the  company  was  legal 
and  Its  contracts  valid,  any  deception  which 
may  have  been  practiced  upon  any  of  the 
certificate  holders  waa  not  of  such  a  charac- 
ter as  to  require  the  appointment  of  a  receiv- 
er; that  while  such  certificate  holders  might 
have  their  remedy  for  a  rescission  of  the  con- 
tract Uiere  was  nothing  In  the  evidence  au- 
thorizing the  appointment  of  a  receiver  on 
this  vground.  The  court  did  not  appoint  a 
receiver  on  the  ground  of  the  Insolvency  of 
the  company,  and  did  not  make  any  finding 
In  terms  on  the  question  as  to  its  solvency 
or  insolvency.  The  court  also  found  that  the 
company,  under  its  charter,  was  authorized 
to  make  investments  In  real  estate,  and  that 
the  certificate  holders  had  no  right  to  com- 
plain that  the  charter  had  been  amended  so 
as  to  authorize  the  company  to  engage  in 
this  business.  It  will  thus  be  seen  that  the 
first  question  to  be  determined  is  whether 
the  scheme  of  the  company  waa  illegal. 
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In  Older  to  fairly  pass  upon  tbe  question 
of  the  legality  of  tbe  scheme,  it  la  necessary 
to  take  Into  consideration  the  origin  and 
liistory  of  the  company.  The  original  char- 
ter of  the  company  was  granted  on  January 
30,  1894.  under  an  order  of  Fulton  superior 
court  It  authorised  the  company  to  carry 
on  the  business  of  dealing  In  stocks,  bonds, 
notes,  and  securities  of  every  description, 
with  a  right  to  negotiate  loans,  charge  com- 
missions, and  loan  money  upon  collaterals, 
mortgages,  or  other  security.  It  also  author^ 
ized  the  company  to  Issue  Investment,  bonds 
and  certificates,  to  be  paid  for  by  the  Investor 
In  menthly  Installments  or  otherwise,  the 
plan  to  be  fully  set  forth  in  the  certlflcatea 
or  bonds.  The  amount  of  the  capital  to  be 
employed  was  fixed  at  $2,500,  with  the  privi- 
lege of  Increasing  It  to  $100,000.  By  an 
amendment  to  the  charter,  granted  March  26, 
1896,  the  company  was  authorized  to  pur- 
chase. Improve,  lease,  sell,  and  dispose  of,  or 
use  In  any  way  It  might  see  fit,  property  of 
any  description,  real  or  personal;  to  execute 
notes,  bonds,  and  other  obligations,  and  to 
secure  the  same  by  deed  of  trust  or  other 
form  of  security,  Including  the  right  to  guar- 
anty the  payment  of  obligations  of  other  per- 
aons,  natural  or  artificial;  to  pursue  the  plan 
of  national  or  other  building  and  loan  asso- 
ciations, should  its  directors  see  fit  to  adopt 
such  plan  of  operation  In  whole  or  In  part 
This  amendment  to  the  charter  was  accepted 
by  the  company  on  March  81,  1896.  Shortly 
after  Its  Incorporation,  the  company  issued 
an  investment  certificate,  which  la  styled 
"Class  A."  The  following  is  a  copy  of  one 
of  such  certificates: 

"Tbe  Equitable  Loan  and  Security  Com- 
pany, of  Atlanta,  Georgia,  promises  to  pay 

to of or  order,  at  its  home  ofllce 

in  Atlanta,  Ga.,  Five  Hundred  and  Five  Dol- 
lars and  Fifty-four  Cents  ($505.64)  upon  the 
following  express  terms  and  conditions: 

"Ist  That  there  shall  be  paid  by  the  hold- 
er to  the  maker  hereof,  at  its  home  office 
in  Atlanta,  6a.,  without  any  other  or  further 
notice,  an  installment  <a  one  dollar  and  twen- 
^-flve  cents  ($1.26)  on  the  Fifth  day  of  each 
and  every  succeeding  month  hereafter  until 
one  hundred  and  thirty  installments  shall 
have  been  thus  paid,  time  being  of  the  es- 
sence of  this  contract 

"2nd.  That  the  holder  hereof  shall  surren- 
der for  cancellation  this  certificate,  whenever 
the  same  shall  be  called,  upon  the  payment 
to  him  of  Ita  then  redemption  value;  tbe 
maker  reserving  the  right  to  call  and  pay 
the  same  before  maturity,  under  the  follow- 
ing rules  and  regulations.  Certificates  paid 
before  maturity  shall  be  paid  to  the  follow- 
ing order,  to-wlt:  The  first  paid  shall  be 
number  one,  the  second  paid  shall  be  number 
three,  the  llitrd  paid  shall  be  number  nine, 
tbe  fourth  paid  shall  be  number  two,  the  fifth 
paid  shall  be  number  six,  the  sixth  paid 
shall  be  number  eighteen,  the  seventh  paid 
shall   be   number  twenty-seven,   tbe  eighth 


paid  shall  be  number  four,  tbie  ninttt  paid 
shall  be  number  twelve,  tbe  tenth  paid  shall 
be  number  thlrty-slx.  and  so  on,  according 
to  the  table  which  Is  printed  on  the  back 
hereof,  and  which  table  is  hereby  referred  to 
and  made  a  part  of  this  contract 

"Srd.  That  the  redemption  value  of  this 
certificate,  if  paid  prior  to  ita  maturity,  shall 
be  Fifteen  Dollars  if  paid  <me  month  after 
date.  Eighteen  and  ••/loo  Dollars  if  paid  two 
months  after  date.  Twenty-one  and  ii/i'oo 
Dollars  if  paid  three  months  after  date, 
Twenty-four  and  i</ioo  Dollars  If  paid  four 
months  after  date.  Twenty-seven  and  »«/ioo 
Dollars  if  paid  five  months  after  date.  Thirty 
and  *Vioo  Dollars  If  paid  six  months  after 
date,  and  so  on,  the  redemption  value  to- 
creasing  Three  Dollars  with  each  tostallment 
paid,  besides  toterest  at  the  rate  of  four  per 
cent,  per  annum  on  the  redemption  value  of 
said  certificate  for  the  month  next  preceding 
the  date  of  redemption  hereof. 

"4th.  That  of  each  and«  eyerj  tostallment 
paid  as  aforesaid,  the  maker  hereof  shall 
place  twenty-five  cente  to  a  reserve  fund, 
which  shall  be  used  and  held  for  the  pro- 
tection of  all  live  out-standing  certificates  is- 
sued by  this  company;  and  seventy-five  cento 
to  a  redemption  fund,  which  may  be  used  as 
follows:  (a)  For  paytog  certificates  Issued 
by  this  Company  to  tbe  order  and  manner 
that  they  shall  mature,  (b)  For  paytog  off 
and  retiring  certificates  prior  to  their  maturi- 
ty accordtog  to  the  terms  heretobefore  stat- 
ed, (c)  For  paytog  the  heirs,  executors,  or 
administrators  of  any  deceased  holder  hereof 
the  sum  that  tostallments  paid  by  such  de- 
ceased may  have  contributed  to  the  redemp- 
tion and  reserve  funds,  provided  said  cer- 
tificate is  in  full  force  at  death  of  holder  and 
satisfactory  proof  of  such  death  Is  furnished 
the  maker  hereof  within  sixty  days  after 
death  occurs;  and  the  remaining  twenty-five 
centa  and  all  transfer  fees,  shall  be  used  for 
the  expenses  of  said  Company. 

"5th.  That  a  failure  to  pay  any  one  of  said 
Installments  when  due  subjecta  the  holder 
hereof  to  a  fine  of  fifty  cents,  which,  together 
with  the  omitted  tostallment  must  be  paid 
by  the  fifth  day  of  the  next  succeeding 
month,  and  if  said  installment  and  fine  are 
not  paid  within  the  said  time,  then  this  cer- 
tificate shall  be  null  and  void,  and  of  no 
value,  and  the  holder  hereof  forfelte  all  pay- 
menta  and  fines;  provided,  however,  that 
this  company  will  reinstate  said  cerllficate  at 
any  time  within  three  months  after  such  for- 
feiture, uiK>n  the  holder  hereof  first  paying 
all  dues  hereon,  together  with  fines  assessed 
at  the  rate  of  fifty  centa  for  each  payment 
to  default  If  this  certificate  shall,  accord- 
tog  to  the  plan  of  redemption  herein  stated, 
become  payable  after  it  shall  have  been  for- 
feited, and  before  Ite  retostatement  then  It 
shall  be  entitied  to  payment  the  next  month 
after  ita  reinstatement  And  provided  fur- 
ther, that  after  sixty  monthly  tostallmenta 
shall  liave  been  paid  to  the  manner  hereto 
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provided,  and  an  other  stlpulatloiiB  herein 
shall  have  been  fully  complied  with  by  the 
holdw  hereof,  and  such  holder  shall  there- 
after default  In  any  subsequent  installment, 
the  maker  agrees  to  issue  to  such  defaulting 
holder  a  new  certiflcate  which  shall  bear  the 
next  unsold  number,  for  an  amount  equal  to 
the  payments  made  on  such  defaulted  cer- 
tificate, less  the  amount  deducted  for  ex- 
penses, which  new  certiflcate  thus  issued 
ehhll  be  non-assessable  and  shall  bear  inter- 
est at  the  rate  of  four  per  cent  per  annum, 
and  shall  be  payable  in  its  regular  order  as 
per  plan  of  redemption  herein  stated;  pro- 
vided application  for  such  new  certiflcate 
shall  be  made  to  the  home  ofllce  of  the  Com- 
pany and  the  old  or  defaulted  certiflcate 
surrendered  within  three  months  after  such 
defaulted  certiflcate  shall  be  cancelled  on 
the  books  of  the  Ck>mpany. 

"6th.  That  all  receipts  from  fines  shall  be 
paid  into  t]}e  redemption  fund. 

"7tb.  That  the  oontribntions  to  tiie  reserve 
and  redemption  funds  may  be  loaned  to  the 
holders  of  certificates  issued  by  tills  Com- 
pany  upon  terms  and  security  to  be  accepted 
by  the  Board  of  Directors;  provided  that  not 
more  than  one  himdred  dollars  can  be  loan- 
ed on  account  of  any  one  certificate,  and  no 
loan  can  be  ntade  for  a  longer  time  tlian, 
five  years. 

"8tb.  That  after  the  reanre  fund  shall 
iiave  reached  the  sum  of  One  Hundred  Thou- 
sand Dollars,  tbe  interest  earnings  therefrom 
may,  at  the  option  of  the  Board  of  Directors 
of  this  Company,  be  applied  to  the  redemp- 
tion of  certificates  then  in  force  issued  by 
this  Company.  And  when  the  reserve  fund 
shall  have  reached  the  sum  of  Two  Hundred 
Thousand  Dollars,  then  fifty  per  cent  or  any 
other  portion  of  all  the  further  current  con- 
tributions thereto,  may  be  applied  to  the  re- 
demption of  certificates  in  force  in  like  man- 
ner with  the  interest  thereon,  when  the 
'  Board  of  Directors  shall  so  authorize. 

"9th.  That  no  transfer  of  this  certiflcate 
shall  be  valid  or  binding  on  the  maker  here- 
of until  such  transfer  has  been  made  in 
writing  hereon,  and  the  same  duly  recorded 
on  the  books  of  the  Company  at  its  home 
office;  and  for  each  transfer  a  fee  of  One 
Dollar  must  be  paid  before  a  transfer  will 
be  made. 

"10th.  That  each  and  every  transferee  of 
tills  certiflcate  accepts  it  subject  to  all  the 
stipulations  herein. 

"11th.  That  no  statement  made  by  anyone 
except  as  herein  set  forth  sball  be  binding 
on  this  Company. 

"12th.  That  no  part  of  the  Reserve,  Re- 
demption or  other  fund  shall  ever  be  loaned 
to  any  Ofilcer  or  Director  of  this  Company. 

"13th.  That  no  part  of  the  Reserve  or  Re- 
demption fund  sball  be  loaned,  except  (A) 
upon  improved  real  estate  within  the  incor- 
porate limits  of  the  city  in  which  it  is  lo- 
cated, and  then  not  in  excess  of  50  per  cent 
cf  its  cash  market  value;   (B)  Upon  Govern- 


ment, State,  County  or  City  Bonds  tliat  have 

never  defaulted  the  payment  of  interest;  and 
tills  provision  can  never  be  changed  except 

by  the  consent  of  every  holder  of  live  Cer- 
tlflcates  issued  by  tiiis  Company  in  Class  'A.' 

"In  Witness  Whereof,  this  Company  lias 
caused  this  Certiflcate  to  be  executed  in  its 

name  and  behalf,  under  its  corporate  seal, 
by  Its  President  and  Secretary.  [Dated  and 
signed.]" 

The  following  is  a  copy  of  tbe  table  re- 
ferred to  in  the  certificate,  which  appears 
upon  tbe  back  of  the  same: 

Table  Beferred  to  la  tlia  Body  of  tUa 
Oertifloata. 

t7READ  FROU  LEFT  TO  RIGHT. XI 

Numeral  Column.     Ut  Uultlple  CoL    M  Ualtlple  CoL 

No.                             No.  No. 

Pay  Qrst   1               than         t              thai  • 

Then         t              then         •               than  18 

than  27 

Then         4               than        U              than  U 

Then         (               then        U               than  tf 

than  M 

Then         T               than        It               than  t» 

Than         •              then        M               than  n 

then  n 

Then        U               then        10                then  M 

Then        U                then        It                then  M 

then  108 

Than        U               then        »               then  U7 

Then        U               then        41               then  US 

than  US 

Then        1«                then        41                then  144 

Then        IT                then         SI                then  IB 

than  162 

Then        1>               than        ST               then  171 

.  Then        10               then        M               then  ISO 

then  in 

Than        St               then        M              than  198 

Then        S               then        <l               than  207 

than  21S 

Than        »              then        TS               then  22S 

Then        2(              then        It               then  234 

then  242 

Then        2t               then        84                than  2B2 

Then        29                then'        87                then '  (Gl 

then  270 

Than        21                then        92                then  279 

Then        22                then        9(                then  288 

then  297 

Then        14              then      102               then  300 

Than        M               then      lOS               then  Si  5 

then  224 

Then        8T               then      lU               than  233 

Then        W               then       114                then  342 

than  361 

Then        40               then      120               than  860 

Then        a                then       121                then  889 

then  178 

Then        41               then       129                than  887 

Than        44               then       122                then  894 

then  40S 

Then        44                then       128                then  414 

Then        47                then       141                then  423 

then  421' 

Then        49                than       147                than  441 

Then        M               than      ISO               than  450 

then  469 

Then        62               then      164               then  448 

Then        68                than       169                than  477 

then  484 

Than        tC                then       188                then  495 

Then        58                then       168                then  604 

then  612 

Then        68                then       174                then  621 

Then        60                then       177                then  631 

then  640 

Then         a                then       188                then  649 

Then        41                then       189                then  6S8 

than  687 

Than        84                then       191                then  674 

Then        4S                then       196                then  685 

than  694 

Then        47                then       201                then  601 

Then         48                 then       204                 then  612 

then  421 

Then        TO                then       210               then  630 

Then        71                then       2U                then  639 

then  648 

Then        n              then      219               than  £37 

Than        14               tbao      m              than  466 

thw  871 


Digitized  by 


Google 


Gfc) 


BQUITABLBLOAN  &  SBCUBIX7  CO.  T.  WABINQ. 


341 


tammi 

ColoniB 

Ut  MuIUpIe  CoL 

M  MnlUpto  Co 

No. 

No. 

No. 

Them 

76 

then 

226 

then 

684 

Then 

T7 

then 

m 

then 
then 

693 
702 

Then 

79 

then 

287 

then 

7U 

Then 

S) 

then 

240 

then 
then 

720 
729 

Then 

a 

thnt 

246 

then 

738 

Then 

a 

then 

249 

then 
then 

747 
756 

Then 

B 

then 

2SS 

then 

765 

Them 

w 

then 

1B6 

then 
then 

774 
786 

Then 

n 

then 

264 

then 

792 

Then 

a 

then 

287 

then 

801 

then 

816 

Then 

n 

then 

276 

then 

819 

Then 

» 

then 

276 

then 
then 

828 

837 

Then 

94 

then 

282 

then 

846 

Then 

96 

then 

286 

then 
then 

8SS 
864 

Then 

97 

then 

291 

then 

873 

Than 

96 

then 

294 

then 
then 

882 
891 

Then 

UO 

then 
and  so 

800 

on. 

then 

900 

A  large  number  of  these  Class  A  cerUfl-; 
cates  were  Issued.  The  Assistant  Attorney 
General  of  the  United  States  for  the  Post- 
Office  Department  having  given  an  opinion 
that  the  scheme  indicated  In  these  CNrtiflcates 
was  a  lottery,  by  an  order  of  the  Postmaster 
Qenearal  the  mails  were  closed  against  the 
<^mpany;  and,  under  the  usual  rules  of  the 
department  in  such  cases,  all  letters  addressed 
to  the  company  were  stamped  as  fraudulent 
and  returned  to  tlio  writer.  An  appeal  was 
made  to  the  department  to  reverse  this  rul- 
ing, bat  the  departmeiit  adhered  to  the  same, 
&aC  tbc  Postmaster  General  refused  to  re- 
scind the  order  closing  the  malls  to  the  com- 
pany There  were  at  the  time  the  present 
case  v/us  instituted  only  70  of  these  cer- 
tlflcatep  outstanding,  and  the  holder  of  only 
one  of  them  is  a  party  to  the  present  pro- 
ceeding. It  is  not  necessury  to  determine 
wbetuei-  the  scheme  indicated  in  this  class 
of  certificates  wap  legal.  From  the  evidence 
it  appears  that  the  officers  of  the  company, 
so  tar  ar  they  were  able  to  do  so,  protected 
the  holders  of  these  certificates,  notwithstand- 
ing their  condemnation  by  the  Post-Office  De- 
partment; and  that  all  the  holders,  except 
the  number  above  referred  to,  have  been  set- 
tled with  upon  terms  which  were,  so  far  as 
the  present  record  discloses,  entirely  satis- 
factory to  the  holde-r^;  and  that  the  company 
has  in  hand  a  ftmd  derived,  entirely  from 
receipts  and  investments  from  this  class  of 
certificates,  which  can  and  will  be  used,  as 
far  as  practicable,  in  settlement  with  the 
holders  of  these  certificated.  The  evidence 
further  shows  that  the  funds  derived  from 
tills  source  have  never  been  mingled  with 
other  funds  of  the  company,  nor  have  other 
funds  been  used  in  any  way  In  the  settle- 
ment or  discharge  of  certificates  of  this  class. 
We  wUl  therefore  not  pass  upon  the  legality 
of  the  scheme  indicated  In  this  class  of  cer- 
tificates, and  will  eliminate  from  the  dis- 
'  ctiBBlon  anything  in  reference  to  this  class  of 
certificates,  except  so  far  as  their  history 
may  throw  light  upon  the  legality  of  the 
•cliemes  indicated  in  certificates  subsequent- 


ly Issued.  The  Judge  did  not  appoint  a  re- 
ceiver on  account  of  the  illegality  of  these 
certificates.  The  reason  he  gave  for  the  ap- 
pointment was  that  he  thought  subsequently 
issued  certificates  were  illegal.  If  the  re- 
ceiver had  been  appointed  solely  on  account 
of  Class  A  certificates,  the  order  of  appoint- 
ment should  and  would  have  been  limited  in 
its  operation  to  the  fund  in  the  treasury  of 
the  company  which  was  set  apart  for  the 
payment  of  these  certificates.  Whether  there 
should  be  a  receiver  appointed  for  this  fund, 
alone,  has  not  been  passed  upon  by  the 
Judge,  and  will  not  now  be  passed  upon  by 
us. 

Upon  the  refusal  of  the  Postmaster  Gen- 
eral to  rescind  the  order  dosing  the  mails 
against  it,  the  company  prompUy  ceased  to 
issue  certificates  of  the  class  above  referred 
to,  and  did  all  that  It  was  possible  to  do 
under  the  circumstances  to  protect  those  who 
had  in  good  faith  bought  the  certificates. 
The  company  then  Issued  a  certificate  known 
as  "Class  B,"  a  copy  of  which  is  as  follows: 

"The  Equitable  Loan  and  Security  Com- 
pany of  Atianta,  Georgia,  hereby  promises  to 

pay  to  the  order  of  of  at  its 

home  office  in  Atlanta,  6a.,  Five  Hundred 
Dollars,  subject  to  the  following  express 
terms  and  conditions: 

"Ist  That  the  bolder  has  paid  Four  Dol- 
lars herefor  and  agrees  to  pay  to  the  malcer 
hereof  at  its  home  office,  without  any  other 
or  further  notice,  an  Installment  of  One 'Dol- 
lar and  Twenty-five  Cents  on  the  fifth  day 
of  each  and  eveiy  succeeding  month  here- 
after, until  One  Hundred  and  Sixty-Eight  in- 
stallments shall  have  been  thus  paid,  time 
being  of  the  essence  of  this  contract  then 
this  Certificate  shall  become  due  and  pay- 
able for  its  full  face  value. 

"2nd.  That  the  holder  hereof  shall  surren- 
der for  payment  and  cancellation  this  certifi- 
cate whenever  the  same  shall  be  called,  be- 
fore maturity  upon  the  payment  to  him  of  its 
then  redemption  value,  which  value  shall  be 
the  full  amount  of  the  first  payment,  and  all 
Installments  paid  hereon,  with  Interest  on 
said  amount  at  the  rate  of  Eight  per  cent 
per  annum,  and  Its  proportionate  share  of  all 
dividends  or  accumulations  from  fines,  lapses 
and  Interest  earned  in  excess  of  eight  per 
cent,  per  annum. 

"3rd.  That,  in  order  to  prevent  favor- 
itism or  partiality  being  shown  by  the  Com- 
pany, Certificates  paid  before  maturity  shall 
.be  paid  by  numbers,  and  only  according  to 
the  multiple  table  which  Is  printed  on  the 
back  hereof,  which  table  is  hereby  referred 
to  and  made  a  part  of  this  contract 

"4th.  That  of  each  and  every  Installment 
paid  as  aforesaid,  the  maker  hereof  shall  place 
Fifty  per  cent  and  all  net  receipts  from  fines 
to  a  redemption  fund,  which  may  be  used 
(a)  For  paying  off  Certificates  prior  to  their 
full  maturity  term,  according  to  the  terms 
above  set  forth,  (b)  For  paying  Certificates 
in  the  order  and  manner  that  they  shall  ma- 
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ture  at  the  end  of  the  fall  term,  (c)  For 
paying  to  the  legal  representatives  of  any 
deceased  holder  hereof  the  fnll  amount  of 
the  first  payment,  and  all  Installments  paid 
hereon,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum  and  its  proportionate 
share  of  all  dividends  or  accumulations  from 
fioea,  lapses  and  Interest  earned  in  excess  of 
eight  per  cent  per  annum,  Provided,  this  Cer- 
tificate Is  in  good  standing  and  legal  and  suf- 
ficient notice  of  such  death  Is  furnished  the 
maker  hereof  within  dxty  days  after  death 
occurs,  or  fines  will  be  enforced  as  provided 
for  In  section  5th  hereof;  and  provided  fur- 
ther, that  If  the  holder  hereof  at  the  date  of 
this  Certificate  was  more  than  fifty  years  of 
age,  that  the  said  legal  representatives  of 
such  deceased  shall  not  have  the  right  to 
surrender  this  Oertiflcate  for  payment  upon 
conditlonB  above  set  forth,  and  the  maker 
hereof  cannot  be  required  to  pay  the  same 
under  this  section  hereof,  but  will  issue  in 
lieu  hereof  a  paid-up  Certificate  tat  the 
amount  of  Installments  that  have  been  paid 
hereon,  with  four  per  cent  per  annum  in- 
terest, accordtaig  to  the  provision  regulating 
paid-up  C«*tiflcate8  in  section  fifth  hereof, 
or  this  Certificate  may  be  continued  as  thoi^h 
death  had  not  occurred;  and  thirty  per  cent 
to  a  reserve  fund  which  shall  be  used  and 
held  for  the  protection  of  all  live  outstanding 
Certificates;  and  the  remaining  twenty  per 
cen^  and  all  transfer  fees  shall  be  used  for 
the  expenses  of  the  Company. 

"5th.  That  a  failure  to  pay  said  Install- 
ments when  due  subjects  the  hold»  hereof 
to  a  fine  of  Fifty  Cents  each  month  for  each 
and  every  installment  in  arrears,  and  if  any 
installment  or  fine  shall  remain  unpaid  for 
six  months,  then  this  Certificate  shall  becpme 
null  and  void,  and  of  no  value,  and  the  hold- 
er hereof  shall  and  does  forfeit  all  payments 
and  fines  made  hereon.  Provided,  that  at 
any  time  after  Eight-four  monthly  install- 
ments have  been  paid  hereon  the  holder  may 
surrender  this  Certificate,  if  it  is  In  gsod 
standing,  and  receive  for  It  a  new,  non-assess- 
able and  non-forfeitable  Certificate  for  the 
amount  of  Installments  that  have  been  paid 
hereon,  with  interest  at  the  rate  of  four  per 
cent,  per  annum,  which  new  certificate  shall 
bear  the  next  unsold  number,  and  shall  bear 
Interest  at  the  rate  of  four  per  cent  per 
annum  and  be  payable  on  or  before  the  ex- 
piration of  the  tontine  period  from  the  time 
it  is  then  Issued. 

"6th.  That  the  entire  assets  of  this  Com-, 
pany  shall  at  all  times  be  liable  for  the  full 
payment  of  all  obligations  incurred  in  its 
certificates. 

"7th.  That  the  funds  of  this  Company  may 
be  loaned  to  the  holders  of  certificates,  upon 
terms  and  security  to  be  approved  and  ac- 
cepted by  the  Board  of  Directors. 

"8th.  That  no  part  of  the  reserve  or  re- 
demption funds  can  ever  be  loaned  to  any 
ofllcer  or  director  of  this  Company. 

"9th.  That  no  transfer  hereof  shall  be  valid 


or  binding  on  the  maker  until  it  has  lieen 
approved  by  the  Directors  and  recorded  on 
the  boobs  of  the  Company  at  its  home  ofilce, 
and  a  fee  of  One  Dollar  paid  for  making 
such  record.  Each  and  every  transferee  here- 
of accepts  this  certificate  subject  to  ail  the 
stipulations  herein. 

"10th.  That  no  oflScor  or  Director  of  this 
Company,  or  any  member  of  his  or  their 
families,  can  purchase  or  own  this  Certificat& 

"11th.  That  no  statement  made  by  any  one 
except  as  herein  Set  forth  shall  be  binding 
on  this  Company. 

"In  Witness  Whereof  this  Company  baa 
caused  this  Certificate  to  be  executed  in  its 
name  and  behalf,  under  its  corporate  seal, 

by  its  President  and  Secretary,   this  

day  of  189-.  (Executed  by  the  Com- 
pany.]" 

The  multiple  table  referred  to  in  this  cer- 
tificate is  the  same  as  that  which-  appears 
upon  the  back  of  certificates  of  Class  A.  The 
scheme  of  the  company  as  indicated  in  these 
certificates  was  approved  by  the  Assistant 
Attorney  General  of  the  United  States  to; 
the  Post-OfiBce  Department,  and  from  the 
time  it  began  to  issue  these  certificates  the 
company  had  the  same  unrestricted  right  to 
the  use  of  the  malls  as  any  other  person  en- 
gaged in  a  lawful  business.  Whether  the 
certificates  of  Class  A  were  legal  or  Illegal, 
it  is  to  be  said  to  the  credit  of  the  company 
and  Its  olScers  that  they  abandoned  the  use 
of  the  same  as  soon  as  the  authorities  of  the 
Post-Offlce  Department  had  declared  them 
to  be  illegal,  and  did  not  issue  any  other 
form  of  certificate  until  the  same  had  been 
approved  by  the  law  oflScer  of  that  depart- 
ment These  facts  Indicate  that  It  was  the 
Intention  of  the  officers  of  the  company  at  all 
times  to  obey  the  law  of  the  land,  and  to 
heed  the  voice  of  its  authorized  officials. 

Is  the  scheme  of  the  company  as  indicated 
in  certificates  of  Class  B  of  such  a  character 
that  it  must  be  declared  unlawful,  violative 
of  sound  public  policy,  and  calculated  to  de- 
fraud? Let  us  first  look  at  the  scheme  as 
Indicated  by  the  certificate.  Independently  of 
other  evidence  throwing  light  upon  the  char- 
acter of  the  contract.  The  certificate  is  an 
obligation  on  the  part  of  the  company  to  pay 
to  the  bolder  the  sum  of  $000,  subject  to  the 
terms  and  conditions  named  in  the  certifi- 
cate. Is  It  reasonably  probable  that  the 
scheme  indicated  by  these  certificates  can  be 
carried  into  execution?  While  it  does  not 
appear  in  terms  in  the  certificate,  the  fact  is, 
as  admitted,  that  the  $4  paid  by  the  certifi- 
cate bolder  Is  allowed  the  agent-  obtaining 
the  certificate  as  a  fee,  and  that  this  sum 
does  not  go  into  the  treasury  of  the  company. 
Twenty-five  cents  of  each  ^onthly  install- 
ment is  set  apart  for  expenses.  It  la  there- 
fore to  be  determined  whether  it  is  reason- 
ably probable  that  the  company  can  legiti- 
mately realize  with  the  monthly  Installments 
of  $1,  at  the  end  of  14  years,  a  sum  sufficient 
to  pay  the  holder  of  the  certificate  $500.    Or 
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course.  If  the  contract  Is  considered  as  sim- 
ply a  contract  to  receive  $168  In  monthly  In- 
stallinents  of  $1,  and  to  pay  the  bolder  of  the 
certificate  8  per  cent.  Interest  thereon,  the 
contract  Is  Incapable  of  performance,  for  8 
per  cent,  upon  $168  paid  In  monthly  Install- 
ments would  not  of  course  realize  the  Sum 
of  $300.  .  But  that  Is  not  the  contract  em- 
braced In  the  certificate,  taken  In  the  light  of 
the  purposes  for  which  the  company  was  or- 
ganized. The  contract  Is  to  take  the  money 
paid  to  it  In  monthly  installments  and  Im- 
prove it  accordlog  to  well-known  legitimate 
business  methods,  and  guaranty  to  the  cer- 
tificate holder  that  at  the  end  of  14  years  the 
company  will  pay  to  Urn  the  sum  of  money 
named  In  the  certificate,  which  the  company 
considers  by  Its  guaranty  as  the  legitimate 
earnings  of  the  money  of  the  certificate  hold- 
er, turned  over  and  over  and  over  again  dur^ 
ing  the  period  that  It  Is  In  the  hands  of  the 
company.  If  the  company  In  the  handling 
of  this  money  was  limited  to  investments  of 
the  money  at  8  per  cent  simple  Interest  an- 
nually, then  no  person  of  ordinary  intelli- 
gence would  for  a  moment  purchase  one  of 
these  certificates,  for  it  would  be  manifest, 
not  only  to  a  man  of  average  Intelligence,  but 
to  the  man  far  below  the  average,  that  such 
a  contract  was  an  Impossibility.  The  legiti- 
mate resources  of  the  company  under  Its 
charter,  which  may  be  called  into  exercise 
for  the  purpose  of  Improving  the  funds  be- 
longing to  Its  certificate  holders,  are  far  more 
numerous  than  loans  upon  simple  Interest  at 
the  rate  of  8  per  cent  per  annum.  The  com- 
pany Is  authorized  to  loan  money  at  8  per 
cent,  and  may  contract  for  the  Interest  to 
be  payable  annually,  semiannually,  quarterly, 
bimonthly,  monthly,  or  In  even  shorter  peri- 
ods. Such  transactions  would  be  perfectly 
legitimate,  and  are  not  subject  to  the  charge 
of  being  usurious.  But  suppose  It  should  be 
said  that  interest  payable  monthly  or  for 
shorter  periods  is  unusual,  and  that  it  Is  im- 
probable that  the  company  would  transact 
business  upon  this  plan.  The  reply  Is  that  It 
is  legal,  and  Is  one  of  the  legitimate  re- 
sources of  the  company,  and  it  cannot  be  said 
that  it  Is  Impossible,  or  even  Improbable,  that 
the  company  will  realize  funds  from  this 
source.  Loans  of  money,  with  interest  pay- 
able at  short  intervals  of  time,  are  not  unu- 
sual In  the  business  world.  They  are  con- 
stantly made  by  banks  and  other  moneyed  In- 
stitutions. In  addition  to  this,  the  company 
.birs  a  right  to  purchase  negotiable  paper,  and 
in  the  pin^ihase  Is  not  restricted  under  the 
law  of  this  state  to  discount  at  the  rate  of 
8  per  cent,  and  the  proceeds  that  In  all  prob- 
ability can  be  derived  from  this  source  of  In- 
'come  would  aid  very  much  in  the  Improve- 
ment of  the  fund  placed  under  the  contract  in 
the  hands  of  the  oflBcers  of  the  company  for 
improvement  for  the  benefit  of  the  certificate 
holder.  The  company  la  authorized  to  en- 
gage in  the  purchase  of  property,  either  real 
or  personal,  and  experience  has  demonstrated 


that  wise  and  prudent  business  men  make 
haudsome  profits  In  a  business  of  this  char- 
acter. Indeed,  there  is  scarcely  any  limit  to 
the  possible  profits  to  be  derived  from  such 
Investments,  wisely  made.  The  company  Is 
also  authorized  to  deal  in  stocks,  bonds,  etc., 
and  to  guaranty  the  payment  of  obligations 
of  other  persons,  both  natural  and  artificial. 
All  of  these  methods  of  business  are  lawful, 
and  If  wisely  adhered  to  are  profitable,  and 
this  company  has  authority  to  engage  In 
them.  In  addition  to  these,  there  are  other 
resources  of  the  company  for  the  benefit  of 
the  persistent  certificate  bolder  who  con- 
tinues to  the  end.  Under  the  terms  of  the 
certificate,  if  any  member  desires  to  discon- 
tinue payments  of  installments  at  the  expira- 
tion of  seven  years,  he  may  do  so,  taking  a 
paid-up  certificate,  bearing  only  4  per  cent. 
Interest;  and  the  legal  representatives  of 
deceased  members  who  were  more  than  60 
years  of  age  at  the  date  their  certificates 
were  Issued  may  take  paid-up  certificates  of 
similar  character.  Another  resource  Is  re- 
demption of  certificates;  still  another  Is  fines; 
and,  lastly,  lapses  or  forfeitures  for  nonpay- 
ment of  assessments  during  the  first  seven 
years.  The  company  holds  out  to  the  world 
that  it  will  take  the  money  of  others  and  im- 
prove It  In  these  various  ways,  and  pay  back 
at  the  end  of  14  years  a  guarantied  sum.  Let 
it  be  conceded  for  the  moment  that  all  of 
the  sources  of  profit  above  referred  to  are  le- 
gitimate and  proper;  can  it  be  said,  as  mat- 
ter of  law,  that  the  scheme  of  the  company 
Is  so  far  beyond  possibility  or  probability  of 
performance  that  those  who  engage  In  it 
are  engaged  in  a  fraudulent  scheme,  which 
should  be  branded  as  being  contrary  to  a 
sound  public  policy?  Have  not  legitimate 
financial  institutions  in  the  past  taken  the 
money  of  Investors  and  improved  it  in'  such 
a  way  that  the  profits  were  far  In  excess  of 
the  profits  Intended  to  be  realized  under  this 
contract?  Are  not  sound  financial  institu- 
tions at  this  time  engaged  in  lines  of  lawful 
and  legitimate  business  where  profits  of  this 
character  are  realized  for  Investors  who  in- 
trust their  money  to  them?  It  has  been  said 
that  the  "power  of  courts  to  declare  a  con- 
tract void  for  being  In  contravention  of  sound 
public  policy  Is  a  very  delicate  and  undefined 
power,  and,  like  the  power  to  declare  a  stat- 
ute unconstitutional,  should  be  exercised  only 
in  cases  free  from  doubt"  Richmond  v. 
Railroad  Company,  26  Iowa,  202.  It  will  not 
do  for  courts  to  declare  contracts  void,  sim- 
ply because  they  are  apparenOy  unwise  or 
even  foolish.  The  authority  of  the  lawmak- 
ing power  to  Interfere  with  the  private  right 
of  contract  has  its  limits,  and  certainly  the 
courts  should  be  extremely  cautious  in  super- 
vising private  contracts  when  the  lawmaking 
power  has  not  declared  them  to  be  unlawful. 
The  possibility  or  the  probability  of  one  be- 
ing able  to  perform  many  of  the  contracts 
known  to  the  commercial  world  Is  dependent 
upon  so  many  considerations  that  it  is  only 
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In  an  extreme  case  that  the  courts  should 
bold  that  a  given  contract  is  of  such  a  char- 
acter that  Its  performance  is  impossible  or 
Improbable,  and  that  those  who  entered  Into 
It  must  have  done  bo  with  a  fraudulent  In- 
tent Of  course,  It  Is  the  duty  of  the  courts 
to  put  their  stamp  of  disapproval  upon  all 
contracts  which  are  fraudulent,  and  for  this 
reason  calculated  to  deceive  the  confiding  and 
the  credulous.  But  all  foolish  contracts  are 
not  fraudulent,  and  It  Is  not  either  the  duty 
or  within  the  power  of  the  courts  to  relieve 
a  person  from  a  contract  merely  because  It  is 
In  Its  terms  unwise  or  even  foolish.  Taking 
the  contract  evidenced  by  the  certificate  un- 
der consideration,  with  all  of  the  resources 
of  the  company  which  can  be  called  Into 
operation  for  the  purpose  of  Improving  the 
funds  intrusted  to  its  care,  we  cannot  say  as 
matter  of  law  that  the  contract  is  so  unrea- 
sonable and  Incapable  of  performance  as  to 
be  void  because  opposed  to  a  sound  public 
policy.  The  company  may  be  able  to  comply 
with  the  contract  On  the  other  hand,  It  may 
not  Contracts,  although  not  exactly  of  a 
similar  nature,  but  Involving  as  much  risk 
of  loss,  have  been  compiled  with.  On  the 
other  hand,  contracts  Involving  less  risk  of 
loss  than  Is  apparent  In  this  one  bave  not 
been  complied  with.  The  success  of  the 
scheme  of  this  company  depends  largely  upon 
the  honesty,  wisdom,  and  business  sagacity 
of  its  officers,  and  those  who  place  their 
money  In  the  bands  of  the  company  take  the 
chances  that  are  always  incident  to  Intrust- 
ing to  another  the  handling  and  Improvement 
of  a  sum  of  money. 

In  thus  dealing  with  the  question,  we  have 
assumed  that  the  company  bad  at  Its  com- 
mand all  of  the  sources  of  Income  above  re- 
ferred to.  It  will,  of  course,  be  conceded 
that  tbose  resources  which  relate  to  the  pur- 
chase and  sale  of  property,  tbe  guarantying 
of  obligations,  and  tbe  loan  of  money  at 
lawful  rates  of  interest  are  perfectly  legiti- 
mate and  proper,  and  persons  engaging  In 
business  of  this  character  lay  themselves  sub- 
ject to  no  penalty  or  criticism.  It  Is  said, 
though,  that  the  company  relied  upon  lapses, 
and  that  lapses  are  based  upon  forfeitures, 
and  that  forfeitures  are  abhorred,  and  that 
contracts  which  depend  for  their  perform- 
ance entirely  upon  forfeitures  are  contrary  to 
law  and  opposed  to  sound  public  policy.  For- 
feitures are  not  favored,  and  where  a  con- 
tract is  ambiguous,  and  Is  Incapable  of  be- 
ing construed  so  as  to  provide  for  a  forfeiture 
and  so  as  not  to  so  provide,  tbe  courts  uni- 
formly hold  that  they  will  construe  the  con- 
tract so  as  to  avoid  the  forfeiture.  But  the 
law  permits  a  man  to  make  a  contract  which 
will  result  In  a  forfeiture;  and,  when  It  Is 
clear  from  the  terms  of  the  contract  that  tbe 
parties  have  so  agreed,  a  court  of  law,  as 
well  as  a  court  of  equity,  will  enforce  the 
forfeiture.  Tbe  time  of  payment  specified  In 
a  contract  may  be  material,  and  by  Its  terms 

failure  to  pay  within  that  time  may  in- 


volve an  absolute  forfeiture;  and.  If  It  does, 
this  forfeiture  will  not  be  relieved  against 
even  in  a  court  of  equity.  Mr.  Justice  Brad- 
ley, in  New  York  Life  Insnrance  Company  v. 
Statham,  93  U.  S.  30^1,  28  I*  Ed.  789,  in  re- 
ferring to  the  forfeiture  of  an  Insurance  pol- 
icy for  nonpayment  of  premiums,  says:  "For- 
feiture for  nonpayment  is  a  necessary  means 
of  protecting  themselves  from  embarrass- 
ment Unless  It  were  enforceable,  the  busi- 
ness would  be  thrown  Into  utter  confusion. 
It  Is  like  the  forfeiture  of  shares  In  mining 
enterprises,  and  all  other  hazardous  under- 
takings. There  must  be  power  to  cut  off  un- 
profitable members,  or  the  success  of  tbe 
whole  scheme  is  endangered.  The  insured 
parties  are  associates  In  a  great  scheme. 
This  associated  relation  exists  whether  the 
company  be  a  mutual  one  or  not  E<acb  is 
interested  In  the  engagements  of  all,  for 
out  of  the  coexistence  of  many  risks  arises 
tbe  law  of  average,  which  underlies  the 
whole  business.  An  essential  feature  of  this 
scheme  is  the  mathematical  calculations  re- 
ferred to,  on  which  the  premiums  and 
amounts  assured  are  based.  And  these  cal- 
culations, again,  are  based  on  the  assumption 
of  average  mortality,  and  of  prompt  pay- 
ments and  compound  Interest  thereon.  De- 
linquency cannot  be  tolerated  nor  redeemed, 
except  at  the  option  of  tbe  company.  This 
has  always  been  the  understanding  and  the 
practice  in  this  department  of  business." 
See,  also,  Klein  v.  Ins.  Co.,  104  U.  S.  88. 
26  li.  Ed.  662.  In  Union  Investment  Asso- 
ciation V.  Lutz,  50  111.  App.  176,  it  was  held: 
An  investment  association  which  applies  the 
principle  of  Joint  tenancy  to  the  investments 
by  the  subscribers— the  survivorship  depend- 
ing upon  default  of  the  members,  instead  of 
death— is  not  prohibited  by  law;  and  neither 
is  such  an  association  prohibited  because  the 
tlieory  on  which  profit  is  promised  is  that  one- 
half  or  more  of  the  subscribers  will  fail  to 
keep  up  their  dues,  and  whatever  money  is 
paid  in  by  defaulting  subscribers  will  Inure 
to  the  benefit  of  those  who  do  not  default. 
See,  also,  26  Am.  &  Eng.  Bnc.  L.  (1st  Ed.) 
p.  61.  Tbe  mere  fact  that  the  business  or 
scheme  depends  to  some  extent  upon  for- 
feitures or  lapses  will  not  be  sufficient  to 
render  the  entire  scheme  Invalid.  If  the 
scheme  is  dependent  largely  upon  lapses,  and 
It  is  apparent  that  a  sufficient  number  of 
lapses  to  effectuate  It  will  probably  not 
occur  during  the  period  provided  for  the 
maturity  of  the  contract  the  question  would 
be  altogetber  a  different  one.  In  such  a 
case  the  scheme  might  be  Illegal.'  In  State 
V.  Investment  Company  (Ohio)  60  N.  E.  220, 
62  L.  R.  A.  630,  83  Am.  St  Rep.  764,  It  was  ' 
held:  "Contracts  of  Investment  security, 
debentures,  or  certificates,  which  cannot  rea- 
sonably be  expected  to  accumulate  a  reserve 
fund  equal  to  the  stipulated  endowment  val- 
ues within  the  stated  period  without  aid  from 
lapses  or  appropriation  from  premiums  oo 
new  business  are  fraudulent,  contrary  to  pub- 
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lie  poHc7,  and  nnla'wfal."  In  the  oplniqii, 
Davis,  J.,  said:  "A  sctieine  wblcli  can  snc- 
ceed  only  by  lapses  Is  manifestly  a  scheme 
whicb  will  enrich  some  at  the  expense  of 
others  who  embatlc  in  the  same  enterprise. 
It  holds  ont  the  inducement  that  those  who 
may  be  strong  enough  to  surviTe  will  find 
their  proflt  In  the  weakness,  the  misfortunes, 
and  the  discouragements  whicb  cause  a 
larger  number  of  their  associates  to  fall  by 
the  way.  Moreover,  since  the  salvation  of 
the  company  depends  on  these  lapses,  it  nec- 
essarily tends  to  encourage  and  produce 
tbem.  True  enough,  all  of  these  certificates 
are  nonforfeitable  after  36  monthly  pay- 
ments, but  that  only  signifies  that  a  larger 
number  must  fall  In  the  first  three  years,  or 
that  the  whole  scheme  must  fall,  for  tbe 
vice  of  tbe  plan  is  not  that  some  may  fail, 
but  that  many  mast  fail,  in  order  that  all 
continuing  certificates  shall  mature."  80  N> 
E.  220,  S2  L.  R.  A.  543-544,  83  Am.  St.  R^. 
754.  See,  also,  Peltz  v.  Financial  Union,  19 
AU.  (N.  J.)  668;  State  v.  New  Orleans  Re- 
demption Company  (La.)  26  South.  586.  If 
these  authorities  simply  hold  that  where  It 
Is  apparent  ttiat  the  scheme  Is  so  dependent 
upon  lapses  that  it  could  not  succeed  with- 
out them,  and  where  the  number  of  lapses 
necessary  to  effectuate  the  scheme  is  be- 
yond all  reason,  and  would  in  all  probability 
not  occur,  the  scheme  would  be  fiaudulent. 
we  will  not  now  undertake  to  combat  the 
proposition  thus 'laid  down.  If,  however,  the 
boldlng  goeii  to  the  extent  that  every  scheme 
dependent  upon  lapses— even  many  lapses- 
Is  inherentiy  fraudulent,  we  cannot  recognize 
sncb  a  ruling  as  in  the  slightest  degree 
sound.  In  a  case  where  lapses  are  simply  a 
pai't  of  the  scheme,  and  it  cannot  be  said  with 
certainty  they  form  even  a  large  part  of  it, 
the  court  should  not  declare  the  contract  In- 
valid, as  being  opposed  to  a  sound  public 
policy,  simply  because  the  success  of  the 
scheme  is  in  part  dependent  upon  forfeitures 
and  lapses.  If  this  was  the  law,  then  not 
only  would  the  business  of  life  insurance  In 
all  of  ita  branches  be  at  an  end,  but  many 
contracts  in  other  lines  of  business  would 
come  under  condemnation.  If  absolute  for- 
feitures and  lapses  would  not  make  the  con- 
tract invalid,  then,  of  course,  partial  for- 
feitures, such  as  result  from  tbe  voluntary 
retirement  of  a  member  at  the  expiration  of 
seven  years,  would  not  make  the  contract 
Illegal.  Nor  would  partial  forfeiture  result- 
ing from  the  death  of  a  member  affect  tbe 
Ipj^lity  of  tbe  contract.  Considering  as  a 
whole  tbe  resources  tbe  company  may  re- 
sort to  for  tbe  purpose  of  carrying  out  the 
contract.  It  cannot  be  said,  as  matter  of 
law,  tbat  the  contract  is  either  fraudulent, 
or  violative  of  the  law  of  tbe  land,  or  con- 
trary to  a  sound  public  policy.  It  may  be 
tbat  tbe  contract  is  unwise.  It  may  be  that 
It  la  a  contract  attended  with  risk— even 
grca.t  risk.  But  these  are  all  questions  to 
be  determined  by  tbe  investor,  and  we  know 


of  no  law  which  prohibits  him  from  taking 
the  risk  of  sucb  a  contract 

Our  learned  •brother  of  the  circuit  bench 
held  that  tbe  scheme  was  a  lottery,  or  at  least 
in  the  nature  of  a  lottery.  There  are  various 
definitions  of  a  lottery,  some  of  the  broadest 
being  as  follows:  "A  schema  for  distribut- 
ing prizes  by  chance  or  lot,  where  a  valuable 
consideration  Is  given  for  tbe  chance  of  draw- 
ing a  prize;  especially  where  such  chances  are 
allotted  by  sale  of  tickets."  Standard  Diction- 
ary. "A  scheme  by  which  a  result  is  reached 
by  some  action  or  means  taken,  in  which  re- 
sult man's  choice  or  will  has  no  part,  and 
which  human  reason,  foresight,  sagacity,  or 
design  cannot  enable  blm  to  know  or  deter- 
mine until  the  same  has  been  accomplished." 
Bouv.  Law  Dictionary.  "Where  a  pecuniary 
consideration  Is  paid,  and  It  is  determined  by 
lot  or  chance,  according  to  some  scheme  held 
out  to  the  public,  what  and  how  mudi  he  who 
pays  the  money  is  to  have  for  It"  Anderson's 
Law  Dictionary.  "Any  scheme  for  the  dis- 
posal or  distribution  of  property  by  chance 
among  persons  who  have  paid,  or  promised 
or  agreed  to  i>ay,  any  valuable  consideration 
for  the  chance  of  obtaining  sucb  property,  or 
a  portion  of  it,  or  for  any  share  of  or  interest 
in  such  property,  upon  any  agreement  under- 
standing, or  expectation  that  It  Is  to  be  dis- 
tributed or  disposed  of  by  lot  or  chance,  wheth- 
er called  a  'lottery,'  a  "raffle,*  a  'gift  enterprise,' 
or  by  whatever  name  the  same  may  be 
known."  Black's  Law  Dictionary.  Lotteries 
and  similar  schemes  are  prohibited  by  the 
law  of  this  state.  Pen.  Code  1895,  |§  406, 
407;  Meyer  v.  State,  112  Ga.  20,  37  S.  E.  96, 
81  L.  R,  A.  496,  81  Am.  St  Rep.  17.  There 
are  three  essential  ingredients  In  a  lottery- 
consideration,  prize,  and  chance.  One  of  these 
ingredients  Is  certainly  present  In  the  scheme 
now  under  review,  tbat  is,  consideration.  Are 
the  other  two  present?  If  the  element  of  prize 
exists  at  all.  It  is  to  be  found  In  the  second 
clause  of  the  certificate,  which  Is  as  follows: 
"That  the  holder  hereof  shall  surrender  for 
payment  and  cancellation  this  certificate  when- 
ever the  same  shall  be  called,  before  maturity, 
upon  the  payment  to  him  of  its  then  redemp- 
tion value,  which  value  shall  be  the  full 
amount  of  the  first  payment,  and  all  install- 
ments paid  hereon,  with  Interest  on  said 
amount  at  the  rate  of  eight  per  cent  per  an- 
num, and  its  proportionate  shore  of  all  divi- 
dends or  accumulations  from  fines,  lapses  and 
Interest  earned  in  excess  of  eight  per  cent 
per  annum."  If  this  clause  of  the  contract 
can  be  properly  construed  to  mean  that  the 
company  is  compelled  to,  or  even  may,  call 
for  redemption  any  certificates  before  they 
have  earned  8  per  cent,  interest  per  annum 
on  the  full  amount  of  the  first  payment  and 
on  all  Installments  paid,  then  there  Is  an  ele- 
ment of  prize  In  the  contract  But  can  the 
clause  of  the  contract  be  properly  so  construed? 
It  provides  that  the  holder  of  a  certificate  shall 
surrender  It  before  maturity,  whenever  the 
same  shall  be  called,  upon  payment  to  him 
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of  Its  then  redemption  value.  This  redemp- 
tion value  is  then  declared  to  be  the  full 
amount  of  the  first  payment  and  all  Install- 
ments paid  on  the  certificate,  with  interest 
thereon  at  the  rate  of  8  per  cent  i>er  annum, 
and  its  proportionate  share  of  profits  earned 
In  excess  of  8. per  cent.  The  certificate  can- 
not be  called  until  it  has  a  redemption  value, 
and  that  redemption  value  Is  fixed  at  a  sum 
not  less  than  8  per  cent.,  but  it  may  be  more 
than  8  per  cent,  provided  a  greater  smu  than 
this  has  been  earned.  Does  the  contract  mean 
other  than  that  the  company  may  call  for  re- 
demption those  certUIcates  which  have  earned 
at  least  8  per  cent  on  the  amount  paid  in?  Is 
not  this  the  real  meaning  of  the  clause?  Do 
not  the  wOTds  "earned  In  excess  of  eight  per 
cent"  necessarily  Imply  that  there  can  be  no 
call  for  redemption  until  at  least  eight  per  cent 
has  been  earned?  This  seems  to  us  a  proper 
and  reasonable  construction  of  the  contract 
But  suppose  the  clause  Is  ambiguous.  It  la 
familiar  law  that  If  a  contract  is  of  doubtful 
meaning,  and  one  construction  would  make 
it  legal,  and  another  illegal,  the  courts  are 
bound  to  adopt  that  constraction  which  will 
not  Impute  to  the  parties  an  Intention  to  dis- 
obey the  law.  It  is  not  to  be  presumed  that 
people  intend  to  violate  the  law,  and  the  lan- 
guage of  their  vindertalilngs  must  be  always 
construed,  if  possible,  in  such  a  way  as  to 
malce  the  obligation  one  which  the  law  would 
recognize  as  valid.  This  view  of  the  matter 
Is  strengthened  when  we  consider  that  it  Is 
the  construction  which  the  company  has  al- 
ways placed  upon  this  clause  In  the  contract 
The  evidence  in  the  present  case  shows  that 
the  officers  of  the  company  have  construed 
this  clause  of  the  contract  to  mean  that  there 
was  not  to  be  any  redemption  until  the  cer- 
tificate had  earned  at  least  8  per  cent  on  the 
amount  paid  In.  The  secretary  of  the  com- 
pany testified:  "A  certificate  Is  not  eligible 
for  redemption  until  It  has  earned  8%  at  least 
If  a  man  has  not  been  In  but  six  months,  his 
certificate  has  not  a  redemption  value  until 
that  sum  has  been  earned,  starting  always 
with  the  $1.  No  certificate'  was  redeemed 
until  Its  pro  rata  part  of  the  assets  of  the  com- 
pany equaled  the  full  amount  paid  to  the  com- 
pany on  account  of  said  certificate,  with  in- 
terest thereon  at  the  rate  of  8%  for  the  average 
time."  If  under  the  contract  no  certificate 
can  ever  be  called  for  redemption  until  It  has 
earned  at  least  8%,  then  there  Is  no  element 
of  prize  In  the  contract  If  the  afTairs  of  the 
company  are  In  such  condition  that  some  of 
the  certificates  have  earned  at  least  8%  upon 
the  amounts  paid  In,  then,  under  the  contract 
it  is  a  question  for  the  company  to  determine 
whether  It  is  to  the  interest  of  the  company 
to  retire  such  certificates,  either  in  whole  or 
in  part  The  holders  have  all  agreed  to  sur- 
render their  certificates  whenever  they  are 
tendered  this  amount;  and  whenever  the  com- 
pany is  In  a  position  where  it  can  tender  this 
mount  or  more.  It  Is  simply  a  question  as 
what  shall  be  the  policy  of  the  company 


—to  retire  a  portion  of  such  certificates  at 
their  then  value,  or  to  retain  the  entire  fund 
to  be  used  and  improved  for  the  benefit  of 
the  certificate  holders.    When  the  company 
determines  that  It  is  to  the  interest  of  all  con- 
cerned that  a  portion  of  the  certificates  shall 
be  redeemed,  then  the  question  arises  as  to 
how  many  of  such  certificates  shall  be  redeem- 
ed, and  how  shall  it  be  determined  which  cer- 
tificates shall  be  called  for  redemption.    Tlie 
holders  of  these  certificates  place  their  money 
with  the  company  for  the  purpose  of  Increase 
and  profit  and  each  Investor  thus  placing  his 
money  with  the  company  does  so  upon  esprefss 
condition  that,    whenever  a  point  has   l>een 
reached    where  his  certificate  has  earned  8% 
or  more,  the  company  has  the  right  to  tendo' 
him  the  value  of  his  certificate,  and-  compel 
him  to  surrender  the  same.    It  might  be  more 
to  the  interest  of  ail  the  certificate  holders  to 
continue  to  the  end,  but,  by  the  very  terms 
of  the  contract,  every  certificate  holder  baa 
agreed  with  the  company  that  it  may  aettie 
with  him  at  the  value  of  his  certificate  at  any 
time  after  It  has  earned  8%.    This  being  the 
contract  of  each  certificate  holder,  and  It  be- 
ing foreseen  that  it  would  not  be  wise  In  all 
instances  to  redeem  every  certificate  that  bad 
a  redemption  value,  some  method  had  to  be 
adopted  by  which  It  Would  be  determined  who 
should  be  entitled  to  have  their  certificates 
redeemed  If  redemption  was  desirable,  or  who 
should  be  compelled  to  surrender  tbelr  cer- 
tificates If  redemption  at  that  time  was  Tin- 
desirable.    The   whole  purpose  of  the  com- 
pany was  to  make  money  for  Its  certificate 
holders.     Under   the  contract   U   may    come 
to  a  settlement  with  some  of  Its  certificate 
holders  at  any  time  when  the  assets  of  the 
company  would  authorize  a  settlement  at  a 
sum  made  up  of  at  least  the  amount  paid  In, 
and  8  per  cent,  interest  thereon.    When   it 
should  have  this  settiement  was  left  to  the 
discretion  of  the  company.    The  number  who 
Should  be  entitled  to  such  settiement  at  any 
given  time  was  also  left  to  the  discretion  of 
the  company.    The  manner  In  which  the  num- 
ber should  be  selected  was  not  left  to  the  dis- 
cretion of  the  company,  but  was  to  be  deter- 
mined by  reference  to  what  is  called  the  "mul- 
tiple table,"  a  copy  of  which  is  set  forth  above. 
When  the  company  has  determined  how  many 
certificates  shall  be  called,  a  reference  to  this 
multiple  table  and  the  books  of  the  company 
showing  the  outstanding  certificates  will  show 
exactly  what  are  the  numbers  of  those  cer- 
tificates which  will  be  then  called.    It  can  be 
determined  as  absolutely  what  numbers  are 
embraced  hi  a  given  call  under  the  multiple 
table  as  If  the  plan  had  been  adopted  to  re- 
deem the  certificates  In  numerical  order.   Some 
plan  had  to  be  adopted  for  ascertaining  what 
numbers  should  b6  cedled  wlien   it  was   not 
desired  to  call  all  certificates  that  had  a  re- 
demption   value.    Any   plan   adopted    would 
be  purely  arbitrary,  and  any  plan  adopted 
would  have  some  element  of  chance  In  It  using 
that  word  In  its  broad  sense.    If  the  plan  bad 
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been  to  pay  certificates  In  tbelr  nnmerlcal 
order,  tbere  would  have  been  the  same  element 
of  chance  as  there  Is  under  the  plan  actually 
piusued,  because  the  time  at  which  the  cer- 
tificates shall  be  called  would  be  governed  In 
each  Instance  by  the  order  In  which  the  a.'p- 
pllcations  reach  the  secretary  and  nnmben 
are  placed  upon  the  certificates. 

But  let  It  be  conceded  that  there  Is  an 
element  of  chance;  the  scheme  la  not  a  lot- 
tery, or  In  the  ^  nature  of  a  lottery,  unless 
there  Is  also  the  element  of  prl^.  We  can 
see  no  element  of  prize  In  the  scheme  what- 
ever. Certificates  are  called  for  redemption 
and  matured  at  their  own  value,  without 
reference  to  the  redemption  value  of  other 
certificates.  It  may  be  that  the  redemption 
value  of  a  certificate  will  be  the  same  as  that 
of  another  certificate  of  another  date,  or  it 
may  be  that  its  redemption  value  will  be 
smaller  or  greater.  But  the  holder  gets  no 
prize,  in  the  sense  that  term  Is  used  In  lot- 
tery law.  Each  holder  receives  a  return  of 
the  money  which  he  has  paid  In,  together 
with  what  It  has  earned,  and  can  t>e  com- 
pelled to  receive  this  at  any  time  that  the 
earnings  are  8  per  cent  or  more.  The  com- 
pany makes  the  contract  to  pay  a  certain 
amount  at  the  end  of  14  years,  if  In  the  man- 
agement of  the  business  It  sees  proper  to  re- 
tain the  money  during  that  entire  period. 
It  reserves  the  right  to  settle  with  each  hold- 
er before  the  end  of  that  period,  at  any  time 
after  the  earnings  of  the  company  are  such 
that  his  certificate  would  have  the  redemp- 
tion value  fixed  In  the  contract;  and  it  re- 
serves the  right  to  determine  whether  at 
such  a  time  it  will  pay  him,  or  pay  another 
certificate  holder  whose  certificate  Is  ready 
for  redemption,  by  a  reference  to  the  mul- 
tiple table  above  referred  to.  It  must  be 
admitted  that  the  plan  of  redemption  by  ref- 
erence to  the  multiple  table  is  unique,  and 
may  even  be  said  to  be  "catchy,"  q>eaklng 
colloquially,  and  was  probably  resorted  to 
for  the  purpose  of  attracting  attention.  But 
it  would  never  do  for  the  courts  to  hold  that 
unique  and  unusual  methods  make  enterpris- 
es unlawful  or  contrary  to  public  policy. 
After,  the  most  careful  investigation  and  anx- 
ious consideration  of  this  matter,  we  are  un- 
able to  see  In  this  contract  anything  which 
partakes  of  the  element  of  prize.  It  seems 
to  us  that  the  contract  is  one  of  investment, 
where  the  investor  relies  upon  the  honesty, 
probity,  and  business  sagacity  of  those  in 
charge  of  the  affairs  of  the  company,  and 
Intrusts  bis  money  to  them  with  the  expec- 
tation of  receiving  satisfactory,  and,  it  may 
be,  large,  profits  at  the  end  of  the  period 
fixed  in  the  contract,  but  at  the  same  time 
expressly  undertaking  to  withdraw  his  mon- 
ey at  any  time  the  company  is  in  a  position 
to  oflTer  him  as  earnings  on  that  money  the 
minimum  amount  fixed  as  a  redemption  value 
of  his  certificate;  and  this,  too,  at  a  time 
when  other  certificate  holders,  whose  certifi- 
cates are  of  greater  or  less  redemption  value 


than  his,  or,  it  may  be,  exactly  equal  with 
Ms,  are  not  compelled  to  retire.  It  is  said, 
though,  that  under  the  operation  of  the  mul- 
tiple table  a  certificate  might  be  called  at  a 
time  when  it  bad  not  earned  the  amount 
necessary  to  make  the  redemption  value. 
The  secretary  of  the  company  testifled:  "We  - 
have  never  reached  a  multiple  when  the  cer- 
tificate has  not  earned  8%  Interest  on  the 
original  $4  and  the  $1.25  paid  In."  Under 
the  contract  as  we  construe  it;  the  company 
would  not  have  a  right  to  call  for  redemp- 
tion a  certificate  which  'had  not  earned  Its 
minimum  redemption  value,  and  as  the  com- 
pany by  reference  to  Its  multiple  table  and 
the  list  of  outstanding  certificates,  can  tell, 
when  it  fixes  the  number  of  certificates  to  be 
called,  exactly  what  will  t>e  the  numbers 
embraced  in  the  call.  It  Is  not  to  be  presumed 
that  the  company  will  make  a  call  that  em- 
braces a  number  which  could  not  be  lawfully 
redeemed.  The  evidence  Just  referred  to 
shows  that  so  far  in  the  operations  of  the 
company  no  certificate  has  been  called  which 
was  not  entitled  to  be  redeemed  under  the 
contract  as  we  have  construed  It  To  make 
a  lottery,  as  aboVe  stated,  three  ingredients 
mnst  be  present— consideration,  chance,  and 
prize.  We  find  in  this  contract  certainly  the 
element  of  consideration,  possibly  the  ele- 
ment of  chance,  but  nnder  no  circumstances 
the  element  of  prize.  Chance  alone  will  not 
make  a  lottery;  and  chance,  even  when 
coupled  with  consideration  alone,  will  not 
make  a  lottery.  When  a  number  of  persons 
are  entitled,  in  any  event,  each  to  a  given 
amount,  though  it  may  not  be  the  same 
amount,  and  all  cannot  be  paid  at  one  time, 
the  determination  by  lot  or  chance  or  draw- 
ing of  what  portion  of  that  number  shall 
be  paid  at  difterent  times  would  not  give 
to  the  transaction  the  characteristics  of  a 
lottery.  It  is  when  the  amount  to  be  paid, 
or  the  value  of  the  article  to  be  delivered.  Is 
Itself  determined,  either  In  whole  or  In  part 
by  lot,  drawing,  or  chance,  that  the  elements 
of  a  lottery  are  present  Corporations  issue 
bonds,  and  reserve  the  right  to  call  in  for  re- 
demption a  portion  of  the  bonds  before  they 
are  due.  It  Is  not  unusual  In  such  cases  for 
the  contract  to  stipulate  that  the  numbers 
of  bonds  to  be  called  shall  be  determined  by 
lot  or  chance.  Such  a  transaction  as  this 
has  never  been  held  to  be  a  lottery,  although 
there  was  the  element  of  chance  In  regard  to 
whose  bonds  should  be  called.  It  is  not  a 
lottery,  because  there  is  no  element  of  prize. 
The  value  of  the  .bond  Is  not  increased  or 
diminished  by  the  drawing.  Each  bond  Is 
paid  its  value  at  the  time  it  is  called— no 
more,  no  less— and  the  only  question  deter- 
mined by  lot  Is  whether  the  bond  of  A.  shall 
be  called  instead  of  the  bond  of  B.,  or  the 
bond  of  one  number  in  preference  to  the 
bond  of  another  number.  Many  schemes 
and  devices  have  been  held  to  be  lotteries. 
From  the  briefs  of  counsel  we  select  the  fol- 
lowing as  a  portion  of  the  many  cases  that 
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migbt  be  fonnd  relating  to  this  subject:  Mey- 
er V.  State,  112  Ga.  20,  37  S.  B.  96,  51  L,.  R. 
A.  496,  81  Am.  St.  Rep.  17;  McLaughlin  v. 
Investment  Co.  (O.  C.)  04  Fed.  908;  Homer 
V.  V.  S.,  147  U.  S.  449,  13  Sup.  Ct  409,  37 
L.  Ed.  237;  State  v.  Clarke,  33  N.  H.  329, 
66  Am.  Dec.  723;  Thomas  t.  People,  59  IlL 
160;  In  re  National  Indemnity  Co.  (Pa.)  21 
Atl.  879;  United  States  v.  PoUtzer  (D.  C.) 
69  Fed.  273;  Dunn  ▼.  People,  40  111.  465; 
Sykes  V.  Beadon,  40  L.  R.  Cb.  Dlv.  170;  Mac- 
Donald  V.  United  States,  12  C.  C.  A.  339, 
63  Fed.  427;  United'  States  v.  Fulkerson  (D. 
C.)  74  Fed.  619;  Hudelson  v.  State  (Ind.) 
48  Am.  Rep.  171;  State  v.  Moren  (Minn.) 
61  N.  W.  618;  Ballock  v.  State  (Md.)  20  Atl. 
184.  8  li.  R.  A.  671,  25  Am.  St  Rep.  659; 
State  T.  Mercantile  Ass'n  (Kan.)  25  Pac.  984, 
11  Ia  R.  a.  430,  23  Am.  St  Bep.  721;  State 
V.  Bonell  (La.)  8  South.  208,  10  L.  B.  A. 
60,  21  Am.  St  Rep.  413;  Beg.  v.  Harris,  10 
Cox,  C.  O.  852;  United  States  ▼.  Zelsler  (C. 
O.)  30  Fed.  499;  United  States  v.  WalUs  (D. 
C.)  68  Fed.  942;  State  ▼.  Shorts,  32  N.  J. 
Law,  398,  90  Am.  Dec.  668;  Com.  v.  Thacher, 
97  Mass.  583,  93  Am.  Dec.  125.  We  do  not 
think  it  would  be  desirable  or  profitable  to 
discuss  In  detail  the  facts  of  these  numerous 
cases  that  have  been  called  to  our  attention. 
Many  of  them  are  merely  cases  relating  to 
general  principles  in  reference  to  the  law  of 
lottery,  about  which  there  Is  no  dispute. 
Some  of  them  relate  to  Investment  compa- 
nies, but  none  of  these  are,  in  our  Judgment, 
either  In  their  facts  or  in  their  reasoning, 
close  enough  to  the  present  case  to  be  follow- 
ed by  us,  even  If  they  were  decisions' which 
were  binding  upon  us  as  authority.  In  those 
cases  where  the  facts  were  at  all  similar 
to  those  of  the  present  case,  there  were  some 
facts  which.  In  our  opinion,  materially  dis- 
tinguished the  cases  from  that  which  we 
now  have  under  consideration.  There  was  a 
union  in  each  case  of  chance,  prize,  and  con- 
sideration, or  the  contract  was  of  such  8 
character  that  it  was  so  largely  dependent 
upon  lapses  as  to  make  It  fraudulent  and 
void.  If  In  the  foregoing  discussion  we 
have  been  so  fortunate  as  to  have  clearly  set 
forth  what  we  understand  to  be  the  scheme 
of  the  contract  Involved  In  the  present  case, 
we  feel  perfectly  safe  In  saying  that  a  mere 
casual  examination  of  the  cases  cited  will 
be  all  that  Is  necessary  to  differentiate  every 
one  of  them  from  the  one  now  under  review, 
though  It  Is  not  at  all  Incumbent  upon  us 
to  show  that  any  distinction  between  the 
cases  exists.  The  courts  have  in  many  cases 
made  rulings  which  were  intended  to  protect 
the  public  from  being  Imposed  upon  by  fraud- 
ulent devices  In  the  form  of  Investment  com- 
panies, and  it  is  proper  that  the  strong  arm 
of  the  courts  should  be  used  in  cases  where 
the  scheme  is  fraudulent  and  calculated  to 
deceive  and  defraud.  But  no  case  has  been 
called  to  our  attention  where  any  court  of 
last  resort  haS  ever  held  a  contract  like  the 
one  nnder  consideration,  understood  as  we 


think  It  should  be  understood,  and  as  the  ea- 
tlre  scheme  requires  it  to  be  understood,  to 
be  unlawful  or  incapable  of  enforcement. 

It  was  not  insisted,  as  we  understand  it, 
that  there  was  any  Infirmity  in  that  clause  of 
the  certificate  which  provides  that  the  legal 
representatives  of  a  deceased  ceiUficate  Iiold- 
er,  who  was  not  more  ttian  60  years  of  age 
when  the  certificate  was  Issued,  should  be  set- 
tled with  by  the  payment  of  all  amounts 
which  bad  been  paid  in,  witb  8  per  cent. 
Interest  thereon,  and  Its  sliare  of  eaminsa 
in  excess  of  that  amount;  and  if  the  de- 
ceased holder  was  more  tlian  50  years  of  age 
when  the  certificate  was  issued,  and  his  legal 
representatives  did  not  desire  to  continue  the 
certificate  as  though  death  bad  not  occur- 
red, they  should  be  settled  with  by  the  de- 
livery of  a  paid-up  certificate  for  the  amounts 
inid  in,  bearing  4  per  cent  interest  per  an- 
num. Nor  was  it  claimed  that  there  was  any 
Infirmity  In  that  part  of  the  contract  wbicb 
provided  that  one  who  had  paid  for  84 
months  should  be  entitled  to  a  i)ald-np  cer- 
tfficate  for  such  amountti,  bearing  4  per  cent. 
Interest  per  annum.  It  might  be  that  nn- 
der the  contract  the  legal  representatives  of 
a  holder  who  was  not  more  than  60  years 
old  when  the  certlflcate  was' issued  would  re- 
ceive the  full  amount  paid  In,  with  8  per 
cent.  Interest  thereon,  at  a  time  when  this 
amount  had  not  earned  8  per  cent;  but  as 
this  payment  would  be  due  to  him  by  the 
happening  of  the  death  of  the  certlflcate 
holder,  which  is  an  event  coming  In  due 
course  of  nature,  this  would  not  make  the 
scheme  any  more  illegal  than  it  would  make 
every  contract  of  life  insurance  fraudulent 
and  void.  Taking  the  contract  as  a  whole, 
and  viewing  the  same  as  it  has  been  con- 
strued by  the  officers  of  the  company,  and 
in  the  light  of  the  manner  in  which  the  af- 
fairs of  the  company  have  been  Administered, 
we  find  nothing  in  the  contract  that  would 
Justify  us  In  condemning  the  same  as  Illegal. 

It  is  said,  though,  that  the  company  issued 
literature  which  was  calculated  to  impress 
the  public  and  those  who  invested  In  the  com- 
pany with  the  Idea  that  the  business  carried 
on  was  the  business  of  a  lottery,  and  that  this 
literature  was  misleading,  and  did  not  set 
forth  the  character  of  the  enterprise  as  now 
contended  for  by  the  company.  We  will  set 
forth  some  of  these  extracts  from  the  litera- 
ture of  the  company.  Certain  circulars  of  the 
company  sent  to  prospective  Investors  con- 
tained the  following  statements:  "The  B^q- 
uitable  Loan  and  Security  Ca  is  an  estab- 
lished financial  institution,  whose  governing 
principles  are  security,  profit  earnings,  and 
speedy  returns  to  the  investor."  "All  cer- 
tificates pay  their  holders  their  equitable 
ratio  of  profits,  whether  called  for  redemp- 
tion the  12th,  24tb,  36th,  or  any  month  after 
their  issuance."  "Insurance  companies  kill 
the  man  and  pay  the  policy;  the  Equitable 
Loan  and  Security  Co.  kills  the  policy  and 
pays  the  man,  thereby  Insuring  a  speedy  re- 
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turn  to  living  members."  "A  tboroni^ 
knowledge  of  our  plaii  wQl  also  show  that  It 
is  absolutely  perfect  la  point  of  security, 
profit  earnings,  equity  and  speedy  returns  to 
the  Investor."  "To  guarantee  our  certificate 
holders  the  largest  profits  and  quickest  pos- 
sible returns,  no  officer  or  director  of  this 
company,  or  any  member  of  his  or  their 
families  can  ever  own  or  purchase  certifi- 
cates, thus  preventing  those  who  are  fa- 
miUar  with  the  inside  worklogs  of  the 
company  from  speculating  on  delinquent  in- 
vestors and  realizing  any  profits  at  the  ez- 
IKnae  of  prompt  and  persistent  holders." 
'^^wenty  certificates  purchased  in  the  Equi- 
table Loan  and  Becority  Company,  If  carried 
to  maturity,  vrtll  pay  you  Ten  Thousand  Dol- 
lars, yielding  a  clear  profit  of  $5,720.00." 
'*The  chief  element  and  most  prominent  fea- 
ture in  our  plan  Is  to  call  and  pay  certificates 
as  rapidly  as  our  business  will  permit  at 
their  Tame,  which  value  shall  always  be  the 
full  amount  of  first  payment  and  all  Install- 
ments paid  on  tbem,-  with  8  per  cent  Interest, 
and  their  proportionate  share  of  all  divi- 
dends, accumulations  from  fines,  lapses  (for- 
feitures), and  interest  earned  in  excess  of  8 
par  cent,  per  annimi.  For  the  express  pur- 
I>ose  of  calling  certificates  for  payment  as 
rapidly  and  as  early  as  possible,  a  redemption 
fond  has  been  created,"  etc. 

Th'.se  extracts  from  the  literature  of  the 
company  contoiu  a  few  of  the  many  allurtog 
attractlous  which  are  held  out  to  prospective 
certificate  holders.  They  embrace,  we  be- 
lieve, those  which  are  principally  relied  on 
In  the  present  case  to  show  misrepresenta- 
tloR  and  fraud  in  reference  to  the  character 
of  the  company's  business.  It  must  be  ad- 
mitted that  these  declarations  in  the  litera- 
ture of  the  company  evince  a  hopeful  and 
sanguine  spirit  on  the  part  of  the  officers  of 
the  company,  and  it  is  evidently  their  desire 
to  Impress  the  public  and  possible  Investors 
with  this  same  spirit.  Is  what  is  said  in 
this  literature  anything  more  than  an  effort 
to  call  attention  to  the  character  and  busi- 
ness of  the  company  tn  an  attractive,  enti- 
cing, and  fasdnatiiig  way?  Are  not  such 
methods  usual  in  the  commercial  world  with 
those  who  have  something  to  sell?  Are  they 
not  permissible  when  not  false  or  fraudulent? 
When  these  statements  are  read  and  under- 
stood, there  la  really  nothing  Inconsistent 
with  the  plan  of  the  company  as  we  have 
held  it  to  be.  But  suppose  we  ar&  wrong 
in  this,  and  that  what  is  said  amounts  to 
mlarepiesentation  and  fraudulent  misrepre- 
sentation. So  far  as  the  present  case  is^con- 
cemed,  it  will  avail  the  defendants  in  error 
nothing,  for  the  reason  that  the  court  has 
not  placed  its  order  appointing  a  receiver 
on  any  such  ground.  On  the  contrary,  it 
has  distinctly  held  that  If  the  individual 
holders  of  certificates  were  induced  to  pur- 
chase them  by  the  fraudulent  representations 
of  the  selling  agent,  or  of  the  officers  of  the 
comi>any,  it  might  be  ground  for  a  resdsflion 


of  the  contract,  so  far  as  they  were  con- 
coned,  but  it  would  not  necessitate  the  ap- 
Xtointment  of  a  receiver  to  take  charge  of 
the  entire  assets  of  the  company,  unless  it 
was  shown  that  a  receiver  for  the  entire 
assets  was  necessary  for  the  protection  of 
the  rights  of  snch  persons;  and  that,  if  the 
scheme  of  the  company  is  legal  and  its  con- 
tracts valid,  if  any  deception  was  practiced 
upon  the  certificate  holders,  it  would  not  re- 
quire the  appointment  of  a  receiver.  So  fai 
as  these  misrepresentations  may  have  been 
made  by  the  agents  of  the  company,  it  vb'as 
not  bound  by  them,  if  they  were  at  all  in 
conflict  with  what  was  stated  in  the  cer- 
tificate, because  in  the  face  of  each  certificate 
is  a  distinct  stipulation  that  no  statement 
made  by  any  one,  except  as  therein  set  forth, 
shall  be  binding  upon  the  company.  This 
language  is  broad  enough  to  apply  even  to 
statements  made  by  the  officials  of  the  com- 
pany. The  contract  relations  between  the 
certificate  holder  and  the  company  are  abso- 
lutely controlled  by  the  certificate,  as  long 
as  it  stands  as  evidence  of  the  contract. 
Let  It  be  conceded  that  the  literature  of  the 
company  which  was  sent  out  and  authorized 
by  it  was  calculated  to  impress  ui>on  those 
who  read  it  that  contracts  of  a  nature  not 
provided  for  in  the  certificate  were  intended, 
and  that  the  applicants  for  certificates  made 
their  applications  expecting  to  obtain  certlfi- 
catea  of  a  character  Indicated  by  the  litera- 
ture and  different  from  those  indicated  by  the 
certificates.  When  they  received  the  cer- 
tificates wltii  the  statement  in  them  above 
referred  to,  and  could  see  by  a  simple  read- 
ing of  the  same  that  It  was  different  from 
wliat  was  contained  in  the  literature,  they 
would  be  bound  by  the  terms  of  the  certifi- 
cates after  they  became  acquainted  with 
what  was  contained  therein,  or  a  reasonable 
and  sufficient  time  elapsed  for  them  to  ac- 
quaint themselves  with  its  contents  after  the 
certificate  had  come  into  their  possession. 
The  certificate  was  the  evidence  of  the  con- 
tract When  it  was  delivered  to  the  cer- 
tificate holder,  it  was  his  duty  to  read  It 
and  ascertain  what  was  the  contract  rela- 
tion that  existed  between  himself  and  the 
company,  and,  if  the  literature  of  the  com- 
pany proposed  a  different  contract  he  could 
have,  within  a  reasonable  time,  claimed  a 
rescission  and  recovered  back  what  he  bad 
I>ald,  if  the  contract  contained  In  the  cer- 
tificate was  substantially  and  materially  dif- 
ferent from  that  proposed  in  the  literature 
of  the  company.  Certainly,  he  cannot  come 
Into  court  as  a  certificate  holder,  and  clalnr 
rights  under  a  contract  not  only  not  con- 
tained in  the  certificate,  but  directly  antago- 
nistic to  the  statements  made  therein,  after 
having  received  and  treated  the  certificate 
as  evidence  of  the  contract  between  himself 
and  the  company.  The  plaintiffs  do  not  ask 
either  a  rescission  or  a  reformation  of  the 
contract.  They  claim  that  they  are  holders 
of  the  certificates  as  Issued,  and  as  such  only 
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do  tbey  pray  for  relief,  and  tbe  relief  asked 
for  is  not  of  a  nature  which  the  contract 
contained  ta  tbe  certificate  would  authorize. 
It  may  be  that  they  have  been  deceived  and 
defrauded  and  wronged  by  the  misrepresenta- 
tions of  agents,  or  even  of  the  officers,  con- 
tained In  authorized  literature  of  the  com- 
pany. If  80,  they  should  not  come  Into  a 
court  of  equity  endeavoring  to  use  their  posi- 
tion as  certlflcate  holders  to  enforce  a  con- 
tract not  contained  In  their  certlflcates,  but 
tbelr  appropriate  remedy  was  In  due  time 
to 'have  applied  for  a  rescission  of  the  con- 
tract, and  ask  that  the  company  be  required 
to  pay  to  them  the  sums  which  It  and  its 
agents  bad  received  from  them  as  a  result 
of  tbe  fraud  which  bad  been  perpetrated 
upon  them.  Fraud  on  tbe  part  of  the  agents 
and  officers  of  tbe  company  would  be  a  suf- 
ficient ground  upon  which  to  base  an  applica- 
tion for  a  rescission  of  the  contract;  but 
fraud  of  tbe  worst  type  would  not  authorize 
a  court  of  equity,  in  the  absence  of  a  prayer 
for  a  reformation  of  the  contract,  to  decree 
that  the  certificates  issued  providing  a  con- 
tract of  one  character  should,  on  account  of 
tbe  misrepresentations  made  at  the  time  they 
were  issued  or  applied  for,  be  declared  a  con- 
tract of  an  entirely  different  character. 

It  appears  from  tbe  evidence  that  a  large 
part  of  certificates  of  "Class  B"  are  outstand- 
ing, and  that  tbe  company  has  ceased  to 
Issue  certificates  of  this  class.  At  the  time 
this  suit  was  filed  tbe  company  was  issuing 
certificates  known  as  "Class  C."  A  copy  of 
one  of  sncb  certificates  Is  as  follows: 

"In  Consideration  of  the  written  application 
for  this  Certlflcate  (a  copy  of  which  Is  on  tbe 
back  of  this  Certificate)  and  the  statements 
and  agreements  therein  contained,  which  are 
hereby  made  a  part  of  this  contract  the 
Equitable  Loan  and  Security  Company,  here- 
by promises  to  pay  to  tbe  order  of of 

,  at  the  Home  Office  of  the  Company, 

Five  Hundred  Dollars,  subject  to  tbe  follow- 
ing express  terms  aqd  conditions: 

"1st  That  the  holder  hereof  agrees  to  and 
shall  surrender  this  Certlflcate  for  payment 
and  cancellation  whenever  the  same  shall  be 
called  before  maturity  upon  the  payment  to 
bim  of  its  then  redemption  value,  which  value 
shall  be  the  full  amount  of  all  Installments 
paid  hereon,  wltb  a  guarantied  profit  of 
Eight  per  cent,  per  annum  (whlcb  profit  most 
be  earned  before  this  certlflcate  shall  be 
eligible  for  redemption)  together  with  its  pro- 
portionate share  of  all  proflts  or  accumula- 
tions arising  from  interest,  fines  and  lapses 
In  excess  of  BMgbt  per  cent  per  annum. 

"2nd.  Tbat  of  each  and  every  Installment 
paid  hereon  tbe  maker  hereof  shall  place 
Fifty  per  cent  and  all  net  receipts  from  fines 
to  a  redemption  fund,  which  may  be  used: 
(1st)  For  paying  off  Certlflcates  prior  to  their 
foil  maturity  according  to  the  terms  herein 
set  forth;  (2nd.)  For  paying  Certlflcates  in 
tbe  order  and  manner  tbat  they  shall  mature 
at  tbe  end  of  the  full  term;  (3rd.)  For  pay- 


ing to  the  legal  representatlveB  of  tbe  de- 
ceased bolder  hereof  t£e  full  amount  of  all 
Installments  paid  hereon  with  a  guaranteed 
profit  of  Eight  per  cent,  per  annum  together 
with  Its  proportionate  share  of  all  proflts 
or  accumulations  arising  from  interest  fines 
and  lapses  in  excess  of  Eight  per  cent,  per 
annum.  Provided,  this  Certificate  Is  tn  good 
standing  and  legal  and  sufficient  notice  of 
such  death  is  furnished  and  this  Certlflcate 
satisfactorily  released  and  surrendered  to  the 
maker  hereof  within  ninety  days  after  death 
occurs;  otherwise  this  Certificate  can  not  be 
so  surrendered,  and  all  conditions  'frill  be  en- 
forced as  provided  for  in  section  flftb  hereof; 
(4tb.)  For  paying  all  licenses  and  taxes: 
Thirty  per  cent  to  a  reserve  fund  wlilch  shall 
be  used  and  held  for  the  protection  of  all  live 
outstanding  Certificates;  and  the  remaining 
twenty  per  cent  and  all  transfer  fees  shall 
be  used  for  the  expenses  of  tbe  Company  and 
such  other  purposes  ae  the  Directors  may 
approve. 

"3rd.  That  the  holder  baa  paid  One  Dollar 
and  Fifty  cents  herefor  and  agrees  to  pay  to 
the  maker  hereof  at  its  Home  Office,  without 
any  other  or  further  notice,  an  installment  of 
One  Dollar  and  fifty  cents  on  the  fifth  day  of 
each  and  every  succeeding  month  hereafter, 
until  One  Hundred  and  Slxty-etght  install- 
ments, shall  have  been  thus  paid,  time  being 
of  the  essence  of  this  contract;  then  this 
Certlflcate  shall  become  due  and  payable  with- 
in thirty  days  from  the  date  of  said  last  pay- 
ment for  its  full  face  value  of  Five  Hundred 
Dollars. 

"4th.  Tbat  In  order  to  prevent  favoritism 
or  partiality  being  shown  by  the  Company, 
Certificates  paid  before  maturity  shall  be 
paid  by  numbers,  and  only  according  to  the 
multiple  table  which  Is  printed  on  tbe  back 
hereof,  which  table  is  hereby  referred  to 
and  made  a  part  of  this  contract 

"6th.  That  a  failure  to  pay  said  Install- 
ments when  due  subjects  the  holder  hereof 
to  a  fine  of  15  cents  per  month  for  each 
month  on  every  Installment  In  arrears,  and  if 
any  Installment  shall  remain  unpaid  for  six 
months,  then  this  Certificate  shall  become  null 
and  void,  and  of  no  value,  and  tbe  bolder 
hereof  shall  and  does  forfeit  all  payments 
(Including  fines)  made  hereon;  Provided,  that 
at  any  time  after  eighty-four  monthly  install- 
ments have  been  paid  hereon,  tbe  holder 
hereof  may  surrender  this  Certificate,  If  it 
is  In  good  standing,  and  receive  for  it  a  new, 
non-asseesable  and  non-forfeitable  Certificate 
for  the  full  amount  of  installments  tbat  have 
been  paid  hereon,  with  interest  at  the  rate  of 
4  per  cent  per  annum,  which  new  Certlflcate 
shall  bear  the  next  unsold  number  and  shall 
bear  Interest  at  tbe  rate  of  4  per  cent,  per 
annum  and  be  paya'ble  on  or  before  tbe  ex- 
piration of  the  tontine  period,  from  the  time  it 
la  then  issued. 

"6th.  Tbat  no  transfer  hereof  aball  be  valid 
or  binding  on  the  maker  hereof  until  It  has 
been  approved  hereon  by  tbe  Secretary  and 
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recorded  on  the  books  of  the  Company  at  Its 
Home  Office,  and  a  fee  of  One  Dollar  and 
Fifty  cents  paid  for  making  racli  record. 
Each  and  every  transferee  hereof  accepts 
this  Certificate  snbject  to  all  the  stipulations 
herein.  This  Company  shall  have  a  prior  lien 
tipon  this  Certificate  for  any  Indebtedness  due 
said  Company  by  the  owner  hereof  as  shown 
by  the  books  of  this  Company. 

"7th.  That  no  statement  made  by  any  one 
except  as  herein  set  forth  shall  be  binding 
on  this  Company. 

"8tb..That  no  part  of  the  reserve  or  re- 
demption funds  can  ever  be  loaned  to  any 
officer  or  director  of  this  Company. 

"9tb.  That  the  funds  of  this  Company  may 
be  loaned  to  the  holders  of  Certlflcates,  and 
otherwise  Invested,  upon  terms  and  security 
to  be  approved  and  accepted  by  the  Board  of 
Directors. 

"10th.  That  no  officer  or  director  of  this 
Company,  or  any  member  of  his  or  their 
families,  can  purchase  or  own  this  Certificate. 

"In  Witness  Whereof,  this  Company  has 
caused  this  Certificate  to  be  executed  In  Its 
name  and  behalf,  under  Its  corporate  seal, 

by  Its  President  and  Secretary,  this  

day  of  — — ,  190—. 

"Equitable  Loan  and  Security  Company, 

"By  —. ,  President 

" ,  Secretary." 

The  multiple  table  referred  to  in  this  cer- 
tificate Is  the  same  as  that  set  out  above, 
except  that- at  the  bottom  of  the  table  appears 
the  following:  "If  at  any  time  any  multiple 
number  next  in  the  regular  order  of  redemp- 
tion should  not  have  to  Its  credit  a  sufficient 
per  cent  profit  to  permit  of  its  redemption  ac- 
cording to  the  terms  of  this  certificate,  pay- 
ment may  revert  back  to  the  lowest  numeral 
and  multiple  numbers  coming  next  In  order, 
and  on  which  the  profit  is  sufficient  to  jiistify 
their  redemption,  and  this  process  continued 
until  the  suspended  multiple  numbers  shall 
have  enough  earned  profit  apportioned  to 
their  credit  to  render  them  eligible  for  re- 
dempticm,  according  to  their  terms,  when  they 
may  be  called." 

If  the  contracts  contained  in  certlflcates  of 
Class  B  are  lawful,  It  follows  necessarily  tliat 
the  contracts  contained  in  certlflcates  of 
Class  C  would  be  lawful.  In  fact  it  was 
practically  -  conceded  that  the  Issue  in  this 
case  depended  upon  the  validity  of  certificates 
of  Class  B.  Upon  the  Invalidity  of  these  cer- 
tificates the  court  based  its  order  appointing 
a  receiver,  and  we  think  It  Is  evident  that 
the  Judgment  appointing  a  receiver  of  the 
entire  assets  of  the  company  was  not  based 
upon  the  certlflcates  of  either  Class  A  oi 
Class  C.  The  court  based  its  decision  ap- 
pointing a  receiver  solely  upon  the  ground 
that  the  scheme  of  the  company  was  unlaw- 
ful, and  not  upon  the  ground  that  the  com- 
IHiny  was  not  carrying  out  In  good  faith  the 
acbeme  authorized  by  the  charter,  and  In- 
dicated by  the  contracts  made  with  the  cer- 
tificate holders.    We  are  constrained,  for  the 


reasons  above  given,  to  disagree  with  our 
learned  Brother  in  reference  to  the  legality 
of  this  scheme.  We  have  set  forth  what  we 
believe  to  be  the  true  Intrepretation  of  the 
contract  If  the  company  is  not  keeping 
within  the  limits  of  Its  charter  powers,  or  if 
It  is  not  managing  the  assets  In  the  manner 
provided  In  its  contracts  with  the  certificate 
holders,  of  course  they  have  their  appropriate 
remedy  to  bring  the  company  within  the 
limits  of  Its  charter  and  the  scheme  as  set 
forth  in  the  certificates.  Whether  the  com- 
pany has  exceeded  its  charter  powers,  or 
whether  It  has  managed  the  assets  of  the  com- 
pany In  any  improper  way.  It  Is  not  Incum- 
bent upon  us  to  determine  at  the  present 
time.  The  findbig  of  the  judge  to  the  con- 
trary precludes  any  Inquiry  Into  the  subject 
so  far  as  the  present  case  Is  concerned.  In 
our  opinion,  the  judgment  must  be  reversed 
on  the  ground  that  the  court  erred  In  its  in- 
terpretation of  the  contract  and,  as  upon  this 
ground  alone  a  receiver  was  apiK>inted,  the 
order  appointing  the  receiver  should  be  va- 
cated, and  the  assets  of  the  company  re- 
stored to  the  possession  of  the  officers  of  the 
company,  to  be  administered  by  them  In 
accordance  with  the  charter,  the  contracts, 
and  the  law  of  the  land. 

From  the  view  we  have  taken  of  the  case. 
It  is  unnecessary  for  us  to  investigate  the 
question  whether  a  court  of  equity  would 
under  any  circumstances  take  charge  of  the 
assets  of  a  lottery  company  at  the  instance 
of  one  who  knowingly  went  into  the  unlaw- 
ful scheme.  On  first  Impression,  It  would 
seem  to  us  that  the  purchaser  of  a  lottery 
ticket  was  In  pari  delicto  with  the  seller,  and. 
If  the  scheme  of  the  company  was  as  the 
learned  judge  of  the  court  below  held,  the 
holders  of  certlflcates  would  be  In  no  bet- 
ter position  than  the  purchasers  of  lottery 
tickets.  Upon  this  question,  however,  we 
refrain  from  expressing  any  matured  opin- 
ion. Certain  It  Is,  however,  that  if  the 
scheme  of  the  company  was  In  the  nature 
of  a  lottery,  and  a  court  would,  at  the  in- 
stance of  one  who  went  Into  the  scheme, 
take  charge  of  the  assets  of  the  company, 
then  every  person  who  ever  paid  one  cent 
into  the  company  would  be  entitled  to  par- 
ticipate In  the  distribution  of  these  assets, 
even  though  by  reason  of  his  default  his 
certificate  had  been  forfeited.  The  assets 
should  not  be  administered  for  the  benefit 
alone  of  certificate  holders  who  are  In.  They 
obtain  no  rights  under  their  certificates,  be- 
cause the  contracts  would  be  illegal.  If* 
they  have  any  rights,  they  arise  from  the 
fact  that  they  paid  money  into  an  unlawful 
enterprise,  and  the  holders  of  certlflcates 
who  have  paid  In  and  lapsed  are  just  as 
much  entitied  to  participate  as  those  who 
have  paid  in  and  have  not  lapsed.  If  a 
court  of  equity  wUl  take  charge  of  these 
assets,  in  order  to  prevent  them  from  be- 
ing used  for  this  unlawful  business,  these 
assets  should  be  returned  to  the  true  own- 


Digitized  by 


Google 


352 


44  SOUTHEASTBBN  REPORTER. 


(Oi. 


ers  of  the  fond— that  Is,  the  holders  of  cer- 
tificates at  the  present  time,  and  all  per- 
sons who  have  contributed  to  the  fnnd  at 
any  time.  One  reason  why  It  appears  to  us 
that  it  Is  not  the  province  of  a  court  of 
equity  to  soli  Its  bands  In  distributing  a 
fund  of  this  character  Is  that  after  all  per- 
son^ who  have  ever  contributed  to  the  fund 
have  been  repaid  the  amount  contributed, 
with  lawful  Interest  thereon,  and  even  the 
costs  of  suit  and  of  the  receivership  have 
been  paid,  there  will  probably  be  remaining 
a  surplus  in  the  hands  of  the  court,  and  It 
would  be  necessary  to  determine  to  whom 
this  surplus  belonged.  A  court  of  equity 
would  certainly  not  give  this  fund  to  the 
holders  of  the  lottery  tickets,  as  it  were. 
If  It  did,  it  would  encourage  people  to  buy 
lottery  tickets,  and  would  be  giving  to  those 
who  bought  the  tickets  a  part  of  the  profits 
of  the  illegal  enterprise.  If  the  fund  re- 
maining In  the  hands  of  the  court  was  not 
given  to  the  purchasers  of  the  tickets,  it 
would  have  to  be  divided  among  the  op- 
erators of  the  Illegal  scheme;  and  It  would 
certainly  be  an  unusual  spectacle  for  men 
who  had  been  promoters  of  a  lottery  scheme, 
and  who  had  had  a  fund  raised  by  them 
taken  from  them  by  a  court  of  equity,  to 
wait  around  the  doors  of  the  court  until  the 
fund  had  been  administered,  to  see  how 
much  a  court  of  equity  would  return  to 
them  as  the  promoters  of  the  scheme.  At 
no  time  In  the  history  of  the  court  of  chan- 
cery have  persons  In  possession  of  a  fund 
procured  by  unlawful  means  been  known 
to  wait  around  the  doors  of  the  court  for  the 
time  to  arrive  when  a  portion  of  such  a 
fund  should  be  returned  to  them  by  the 
court,  for  the  reason  that  the  owner  could 
not  be  found,  and  the  court  must  make  some 
disposition  of  it  The  doors  of .  a  court  of 
equity  are  closed  against  such  persons,  and 
should  never  open  to  admit  a  fund  which 
would  have  to  be  so  administered  that  a  time 
would  arrive  when  the  lawbreaker  loitering 
at  the  doors  of  the  court  in  anxious  solicitude 
as  to  the  time  and  terms  of  the  final  decree 
must  be  sent  for  In  order  that  the  conrt 
might  deliver  to  him  a  part  of  the  fnnd 
remaining  unadmlnlstered  in  its  hands.  The 
unadminlstered  part  of  the  fnnd  In  such 
cases  cannot,  consistently  with  any  rule  of 
law  or  equity,  be  paid  to  those  who  were 
enticed  into  the  illegal  scheme,  and  a  court 
of  equity  has  no  right  to  confiscate  even 
the  property  of  a  lawbreaker;  and,  at  the  end 
■  of  litigation  of  the  character  indicated  by 
the  above  reflections,  the  only  course  open 
to  the  court  would  be  to  call  in  the  trans- 
gressor of  the  law,  and  deliver  to  him  a 
fund  which,  according  to  the  rules  of  law 
and  equity,  could  not  with  propriety  be  de- 
livered to  any  one  else.  However,  as' said 
above,  we  do  not  decide  this  question.  These 
are  simply  some  reflections  growing  out  of 
the  possibilities  that  might  result  from  an 
attempt  by  a  court  of  equity  to  administer 


a  fond  which  in  Its  inception  and  grovfth  Is 
tainted  and  impure.  It  does  now  seem  to  ns 
that  the  only  court  that  should  ever  oi>en 
Its  doors  to  him  who  would  improve  his 
fortune  by  methods  not  authorized  by  law  is 
that  conrt  which  has  Jurisdiction  to  punish 
offenders  against  the  law.  Of  all  courts,  a 
court  of  equity  shonld  not  be  opened  to 
the  lawless,  to  settle  controversies  concern- 
ing their  spoils.  The  lawless  should  neither 
be  allowed  to  pass  the  threshold  of  snch  a 
court,  nor  permitted  to  linger  around  its 
portals  in  anticipation  of  a  benefit  to  be 
derived  from  Its  decrees. 

Having  reached  the  conclusion  that  the  in- 
dividuals engaged  in  this  enterprise  are  not 
subject  to  the  criticism  that  they  are  the 
managers  of  a  lottery,  or  promoters  of  a 
scheme  which  Is  unlawful,  we  are  saved  the 
necessity  at  the  present  time  of  deciding 
what  would  have  been  the  rights  of  these 
certificate  holders  If  their  contentions  had 
been  sound. 

'  Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  SIMMONS,  C  J.,  and 
LAMAR,  J.,  dissenting. 

LAMAR,  J.  (dissenting).  I  cannot  assent 
to  the  majority  opinion,  and  have  attempted 
in  the  beadnotes  to  indicate  as  briefly  as 
possible  what  I  conceive  to  be  the  law  ap- 
plicable to  this  case,  in  which  I  am  author- 
ized to  say  that  Chief  Justice  SUMMONS  con- 
curs. The  reporter  has  been  requested  to  in- 
corporate in  the  oflaeial  report  the  learned 
and  able  opinion  of  his  honor,  Judge  J.  H. 
LUMPKIN,  of  the  Atlanta  circuit,  and  this 
makes  It  unnecessary  to  go  Into  any  elab- 
orate discussion  of  the  authorities,  or  to  set 
out  at  greater  length  the  facts  appearing  In 
the  record. 

On  Rehearing. 

COBB,  J.  The  application  for  a  rehearing 
in  this  case  Is  based  upon  numerous  grounds. 
A  rehearing  is  asked  upon  the  ground  that 
the  case  was  heard  by  only  five  justices,  and 
the  judgment  rendered  was  concurred  In  by 
only  three.  It  is  now  asked  that  the  case  be 
reheard  before  a  full  bench  of  six  justices. 
These  facts  alone  furnish  no  sufficient  reason 
for  a  rehearing.  Under  the  Constitution  and 
Laws,  three  justices  may  render  a  judgment 
In  any  case  heard  before  less  than  six  jus- 
tices. £3ven  if,  under  any  circumstances,  a 
litigant  has  a  right  to  ask  that  his  case  be 
heard  before  a  full  court  of  six  justices,  ttae 
application  must  be  made  before  the  case  is 
heard.  The  fact  that  one  or  more  of  the  jus- 
tices is  absent,  and  the  judgment  is  rendered 
by  three  justices  only,  constitutes  no  ground 
for  a  rehearing  at  the  Instance  of  a  party. 
While  It  does  not  appear  in  the  official  report 
of  the  case,  still  the  records  of  this  court  dis- 
close that  in  the  case  of  Gilbert  v.  State  (Ga.) 
43  S.  E.  47,  which  was  heard  by  four  Justices, 
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and  the  Judgment  rendered  by  three,  the 
fourth  dissenting,  an  application  for  a  rehear- 
ing upon  the  ground  above  referred  to  was 
refused. 

It  Is  further  contended  that  a  rehearing 
should  be  granted  for  the  reason  that  In  the 
opinion  of  the  majority  it  Is  recognized  that 
Che  scheme  Is  dependent,  to  some  extent,  upon 
the  doctrine  of  survivorship,  and  that,  as 
Joint  tenancy  with  its  Incident  of  survivorship 
has  been  abolished  in  this  state,  the  ruling 
is  unsound  to  the  extent  referred  to.  It  is 
true  that  the  common-law  doctrine  of  sur- 
vivorship among  joint  tenants  was  abolished 
by  the  Constitution  of  1777.  Lowe  v.  Broolcs, 
23  Ga.  325;  Carswell  v.  Schley,  &6  Ga.  101, 
108.  See,  also,  Bryan  v.  Averett,  21  Ga.  402, 
6S  Am.  Dec.  464;  Harrison  ▼.  Harrison,  105 
Ga.  520,  31  &  E.  455,  70  Am.  St.  Bep.  60. 
The  Code  declares:  "Joint  tenancy  does  not 
exist  in  this  state,  and  all  such  estates,  under 
thfc  Englisli  law,  will  be  held  to  be  tenan- 
cies In  common  under  this  Code."  Civ.  Code 
1895,  i  3142.  It  follows,  therefore,  that, 
whs.  ever  an  Instrument  creates  an  estate 
which  at  common  law  would  be  held  to  be 
a  joint  tenancy,  in  this  state  the  Instrument 
i7cnld  bo  held  to  talit  effect  as  to  all  its 
term?,  exceijt  so  far  as  It  provided  by  impli- 
cation for  snrvivorsblp  among  the  tenants, 
and  such  tenants  would  be  held  to  occupy  to 
each  other,  so  far  as  this  question  is  concern- 
ed, tho  relation  of  tenants  In  common.  While 
th<.>  dctftrins  of  survivorship,  as  applied  to 
joint  tenancies,  has  been  distinctly  abolished 
£b£  does  not  exist  in  this  state,  there  Is  no 
law  of  tUa  state  that  we  are  aware  of  which 
prevents  parties  to  a  contract,  or  a  testator 
in  his  will,  from  expressly  providing  that  an 
Intereel:  Ik  property  shall  be  dependent  lipon 
survivorship.  Of  course,  all  presumptions 
are  against  such  an  Intention,  but  where  the 
contract  or  will  provides,  either  in  express 
termK  or  by  necessary  implication,  that  the 
doctrine  of  survivorship  shall. be  recognized, 
tv'c  know  of  no  reason  why  a  provision  in  the 
contract  or  will  dependent  upon  such  doctrine 
may  not  become  operative  under  the  laws  of 
this  state.  While  this  question  seems  not  to 
have  been  distinctly  passed  upon  by  this 
court,  there  are  numerous  cases  in  which 
the  doctrine  of  survivorship  has  been  recog- 
nized as  being  operative.  Among  the  cases 
on  this  subject,  see  RIordon  v.  Holiday,  8  Ua. 
79;  Benton  v.  Patterson,  Id.  146;  Dunn  v. 
Bryan,  38  Ga.  154;  Hooper  v.  Howell,  60  Ga. 
165;  Id.,  52  Ga.  316;  Parrott  y.  Edmond- 
Bon.  64  Ga.  332;  Olmstead  v.  Dunn,  72  Ga. 
850.  At  common  law  an  estate  in  joint  ten- 
ancy, with  the  incident  of  survivorship,  was 
created  In  any  case  where  lands  or  tenements 
were  granted  to  two  or  more  persons,  to  be 
held  in  fee  simple,  fee  tail,  for  life,  for  years, 
or  at  will.  The  mere  creation  of  the  estate 
in  two  or  more  persons,  without  more,  drew 
to  It  the  incident  of  survivorship.  See  2 
Blaclc.  Com  p.  180.  In  Georgia  the  mere 
44  S.E.— 23 


creation  of  the  estate  in  two  or  more  persons 
never  draws  to  it  survivorship  as  an  incident, 
and  the  presumption  is  in  all  cases  that  sur- 
vivorship was  not  Intended.  But  where,  by 
express  terms  or  necessary  implication,  a  sur- 
vivorship Is  provided  for,  the  law  of  Georgia 
allows  it  to  exist.  This  exact  question  has 
been  passed  upon  In  other  states  having  stat- 
utes abolishing  the  doctrine  of  survivorship 
as  applied  to  Joint  tenancies.  In  Arnold  v. 
Jack's  Ex'rs,  24  Pa.  57,  the  Supreme  Court  of 
Pennsylvania  held  that  though  survivorship, 
as  an  incident  to  Joint  tenancies,  had  been 
abolished  in  that  state,  It  might  be  expressly 
provided  for  by  will  or  deed;  Knox,  J.,  in 
the  opinion  saying:  "But  conceding  that  the 
right  of  survivorship,  as  an  incident  of  a 
joint  tenancy,  no  matter  how  created,  is  gone, 
it  by  no  means  follows  that  this  fright  may 
not  be  expressly  given  either  by  a  devise  in 
a  will  or  by  grant  in  a  deed  of  conveyance. 
It  may  cease  to  exist  as  an  Incident,  and 
yet  be  legally  created  as  a  principal."  See, 
also,  Jones  v.  Cable,  114  Pa.  586,  7  Atl.  791; 
Sturm  V.  Sawyer,  2  Pa.  Super.  Ct  254;  Lentz 
T.  Lentz,  2  Phila.  148.  In  the  case  of  Taylor 
y.  Smith,  21  S.  E.  202,  the  Supreme  Court  of 
North  Carolina  held  that  the  act  abolishing 
survivorship  In  estates  In  joint  tenancy  did 
not  prohibit  contracts  making  the  rights  of 
the  parties  dependent  on  survivorship.  In 
the  opinion,  Avery,  J.,  said:  "The  act  of  1784 
(Code  1890,  i  1326)  abolishes  survivorship 
where  the  joint  tenancy  would  otherwise 
have  been  created  by  the  law,  but  does  not 
operate  to  prohibit  persons  from  entering  into 
written  contracts  as  to  land,  or  verbal  agree- 
ments as  to  personalty;  such  as  to  make  the 
future  rights  of  the  parties  depend  upon  the 
fact  of  survivorship."  See,  also,  17  Am.  & 
Eng.  Enc.  L.  (2d  Ed.)  650. 

The  remaining  grounds  of  the  application 
for  a  rehearing  relate  to  matters  which  were 
fully  discussed  and  carefully  considered.  At- 
tention is  called  In  the  motion  for  a  rehear- 
ing to  the  case  of  State  y.  Hawkins  (Md.)  51 
Atl.  850.  Even  If  this  case  can  be  considered 
as  antagonls'nc  to  the  conclusion  reached  in 
the  present  case,  we  find  nothing  in  the  rea- 
soning of  the  court  which  dissatisfies  us  with 
the  conclusions  we  have  reached.  In  addi- 
tion to  the  cases  cited  in  the  original  opin- 
ion on  the  question  of  what  constitutes  a  lot- 
tery, we  take  this  occasion  to  call  attention 
to  the  following:  Hall  v.  Cox,  1  Q.  B.  1U8; 
Regina  v.  Dodds,  4  Ont.  390;  Reglna  v.  Jam- 
leson,  7  Ont.  149;  Stoddart  v.  Argus  Printing 
Co.,  2  K.  B.  474;  Dunham  v,  St.  Croix  Mfg. 
Co.,  34  N.  Bruns.  243;  United  States  v. 
Bosenblum  (0.  C.)  121  Fed.  180. 

While  the  differences  of  opinion  among  the 
justices  of  this  court,  as  indicated  by  the  opin- 
ions filed,  still  exist,  so  far  as  the  merits 
of  this  controversy  are  concerned,  we  are  all 
agreed  that  no  sufficient  reason  has  been 
given  why  this  case  should  be  reargued. 

Application  denied. 
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SNIDER  v.  NEWELL. 

(Supreme  Court  of  North  Carolina.    May  12, 
1903.) 

SEDUCTION  —  LOSS  OP  SERVICES  —  NECESSITY 
OF    PROOF— PRESUMPTION— DEMUR- 
RER TO  EVIDENCE. 

1.  A  demurrer  to  plaintiff's  evidence  admits 
the  truth  of  the  plaintiff's  testimony,  together 
with  every  reasonable  inference  to  be  drawn 
therefrom  most  favorable  to  him. 

2.  In  an  action  for  the  seduction  of  plain- 
tiff's daughter,  a  demurrer  to  DlaintifTs  evi- 
dence preRpnts  the  question  whether  the  plain- 
tiff's testimony  is  sufficient  to  sustain  a  find- 
ing of  such  loss  of  service  as  is  necessary  to 
maintain  the  actiou. 

3.  It  is  not  necessary  that  a  father  suing 
for  the  seduction  of  his  daughter,  who  is  a 
member  of  his  household,  should  show  actoal 
loss  of  services. 

Appeal  from  Superior  Court,  Mffcldenburg 
County;  Shaw,  Judge. 

Action  by  J.  F.  Snider  against  W.  B.  New- 
ell. From  a  judgment  of  nonsuit,  plaintiff 
appeala    Reversed. 

Jones  &  Tillett.  for  appellant.  Burwell  & 
Cansler,  for  appellee. 

CONNOR,  J.  This  l8  an  action  prosecuted 
by  the  plaintiff  for  the  recovery  of  damages 
alleged  to  have  been  sustained  by  reason  of 
the  seduction  by  the  defendant  of  his  daugh- 
ter, whereby  he  "lost  the  services  of  his  said 
daughter,  and  the  reputation  of  his  family 
was  thereby  greatly  injured,  and  he  suffered 
great  mental  anguish  and  humiliation."  The 
defendant  admitted  that  he  had  Illicit  carnal 
Intercourse  with  the  daughter,  but  denied 
that  the  plaintiff  lost  her  services  thereby,  or 
suffered  otherwise.  The  plaintiff  Introduced 
evidence  tending  to  show  that  his  daughter, 
when  about  18  years  of  age,  was  seduced  and 
debauched  by  the  defendant;  that  he  had  re- 
peated acts  of  sexual  intercourse  with  her  in 
the  plaintiff's  house,  in  which  his  daughter 
resided  as  one  of  his  family;  that  such  Inter- 
course was  had  at  night,  the  defendant  going 
to  the  room  of  the  daughter,  entering  through 
her  bedroom  window;  that  the  plaintiff  icnevr 
nothing  of  the  defendant's  conduct  until  it 
had  continued  about  a  year,  when  he  char- 
ged the  defendant  with  It,  when  be  admitted 
the  truth  of  the  charge.  The  plaintiff  tes- 
tified that  he  was  greatly  shocked;  that  the 
matter  greatly  pressed  on  his  mind,  and  he 
thought  they  were  all  disgraced;  that  the 
daughter  was,  prior  to  the  sexual  Intercourse 
with  the  defendant,  chaste,  pure,  and  virtu- 
ous; that  defendant  is  a  married  man.  The 
defendant  introduced  no  testimony,  but  mov- 
ed the  court  to  dismiss  the  action  as  upon  a 
nonsuit.  The  court  allowed  the  motion,  the 
plaintiff  excepted  and  appealed. 

The  judgment  of  his  honor  is  based  upon 
the  conclusion  of  law  that  the  plaintiff  bad 
not  shown  any  loss  of  service,  or  any  diminu- 
tion of  the  daughter's  capacity  to  serve  him, 
and  could  not,  for  the  other  injuries  alleged, 
maintain  the  action.     The  demurrer  to  the 


evidence  admits  the  truth  of  the  plaintlfC's 
testimony,  together  with  every  reasonable  in- 
ference to  be  drawn  therefrom  most  favor- 
able to  the  plaintiff,  but  presents  the  ques- 
tion whether  the  plaintiff's  testimony  is  suffi- 
cient to  base  a  finding  of  such  loss  of  serv- 
ice as  Is  necessary  to  maintain  the  action. 
The  plaintiff  has  alleged  a  loss  of  service, 
mental  anguish,  and  mortification.  We  bare 
been  unable  to  find,  after  a  very  careful  and 
diligent  search,  a  case  in  England  or  America 
In  which  the  declaration  or  complaint  lias 
failed  to  allege  loss  of  service.  The  action 
at  common  law  was  trespass  vi  et  armis,  or 
trespass  on  the  case  per  quod  servltlum  amis- 
It.  Briggs  V.  Evans,  27  N.  C.  16.  The  grav- 
amen of  the  action  was  that  the  daughter 
was  the  servant  of  the  plaintiff,  and  that  by 
her  seduction  he  lost  her  services.  Taylor, 
C.  J.,  In  McClure's  Executors  v.  Miller,  11  N. 
G.  133,  says:  "It  Is  characterized  by  a  sen- 
sible writer  as  one  of  the  'quaintest  fictions' 
In  the  world  that  satisfaction  can  only  be 
come  at  by  the  father's  bringing  the  action 
against  the  seducer  for  the  loss  of  his  daugh- 
ter's services  during  her  pregnancy  and  nnr- 
turtng."  In  Kinney  t.  Laughenour,  £9  N.  C. 
365,  it  Is  said:  "The  action  for  seduction 
does  not  grow  out  of  the  relation  of  parent 
and  child,  but  that  of  master  and  servant 
and  the  loss  of  services.  It  is  true  that  tbia 
Is  a  fiction  of  the  law."  In  Hood  v.  Sud- 
derth.  111  N.  0.  215,  16  S.  E.  397,  Clarlc,  J., 
said  arguendo:  "It  Is  true  that  at  common 
law  an  action  for  seduction  could  technically 
only  be  brought  by  a  father,  master,  or  em- 
ployer, and  that  damages  were  alleged  per 
quod  servitlum  amisit  for  value  of  services 
lost  This  though  tn  fact  no  services  were 
lost,  and  even  when  a  woman  was  of  full  age, 
and  the  father  was  not  entitled  to  recover 
services  of  any  one  else.  It  was  well  under- 
stood that  this  was  a  mere  fiction,  and  dam- 
ages were  awarded  for  wrong  and  Injury 
done  her."  The  question  decided  In  that  case 
does  not  arise  upon  this  record.  In  Scarlett 
V.  Norwood,  115  N.  C.  284,  20  S.  E.  459,  there 
was  an  allegation  of  loss  of  service,  seduc- 
tion, etc.,  "thereby  damaging  said  plaintiff, 
and  for  medical  care,  nursing,  tendance," 
etc.  The  action  was  brought  by  the  father. 
In  Abbott  V.  Hancock,  123  N.  C.  99,  81  S.  E. 
268,  the  plaintiff  alleged  that  her  daughter 
was  in  her  actual  service,  residing  with  ber 
in  New  Berne,  and  being  under  21  years  old. 
and  unmarried.  In  Willeford  y.  Bailey  (at 
this  term)  43  S.  E.  928,  there  was  an  allega- 
tion of  loss  of  service,  abduction,  etc.,  the  ac- 
tion being  brought  by  the  father,  the  girl  be- 
ing under  21  years  of  age.  Nash,  J.,  tn 
Briggs  V.  Evans,  supra,  says:  "It  Is  but  a 
figment  of  the  law  to  open  the  door  for  the 
redress  of  his  Injury.  It  is  the  substratum 
on  which  the  action  Is  built  ♦  ♦  •  He 
comes  Into  court  as  a  master;  he  goes  before 
the  jury  as  a  father."  The  case  of  Anthony 
V.  Norton,  60  Kan.  S41,  66  Pac.  629,  44  L.  R. 
A.  757,  72  Am.  St  Rep.  860,  unmistakably 
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holda  that  "the  action  could  be  maintained  on 
the  bare  relation  of  parent  and  child  alone." 
It  is  one  of  the  most  striking  Uluatrations  of 
the  conservatism  of  the  profession  and  the 
bench  that,  although  there  has  been  a  con- 
stant protest  against  the  necessity  for  resort- 
ing to  this  "quaintest  fiction"  or  legal  "fig- 
ment," the  courts  have  not  felt  Justified  in 
abandoning  it.  We  find  most  careful  and 
accurate  counsel  in  all  of  the  cases  alleging 
loss  of  service.  Sir  Frederick  Pollock,  in  his 
work  on  Torts,  pp.  222,  223,  says:  "There 
seems.  In  short,  no  reason  why  this  class  of 
wrongs  [injuries  in  family  relations]  should 
not  be  treated  by  the  common  law  In  a  fair- 
ly simple  and  rational  manner,  and  with  re- 
sults generally  not  much  unlike  those  we  ac- 
tually find,  only  free  from  the  anomalies  and 
injustice  which  flow  from  disguising  real 
analogies  under  transparent  but  cumbrous 
fictiona.  But,  as  a  matter  of  history  (and 
pretty  modem  history),  the  development  of 
the  law  has  been  strangely  baiting  and  one- 
sided. Starting  from  the  particular  case  of  a 
hired  servant,  the  authorities  have  dealt  with 
other  relations  not  by  openly  treating  them 
as  analogous  in  principle,  but  by  importing  in- 
to them  the  flcttoa  of  actual  service,  with  the 
result  that  In  the  class  of  cases  most  prom- 
inent In  modem  practice,  namely,  actions 
brought  by  a  parent  (pr  person  in  loco  paren- 
tis) for  the  seduction  of  a  daughter,  the  test 
of  the  plaintlfT's  right  has  come  to  be,  not 
whether  he  has  been  injured  as  the  head  of 
the  family,  but  whether  he  can  make  out  a 
constructive  'loss  of  service.' "  He  discusses 
the  question  with  his  usual  clearness  and 
force,  saying:  "The  capridons  working  of 
the  action  for  seduction  In  modem  practice 
has  often  been  the  subject  of  censure.  Thus, 
Sergeant  Manning  wrote  more  than  50  years 
ago:  'The  quasi  fiction  of  servltlum  amisit 
afCords  protection  to  the  rich  man  whose 
daughter  occasionally  makes  his  tea,  but 
leaves  without  redress  the  poor  man  whose 
child  Is  sent  unprotected  to  earn  her  bread 
among  strangers.' "  While,  In  a  certain  sense, 
"fictions  have  had  their  day,"  and  are  not 
to  be  permitted  to  hamper  the  courts  in  the 
admlnlEtration  of  Justice,  we  must  be  careful 
that  we  permit  not  ourselves,  because  we  live 
in  days  of  Codes  of  Civil  Procedure,  to  con- 
ceive that  we  may  altogether  break  away 
from  the  wisdom  and  experience  of  the  past. 
As  was  said  by  the  great  Chief  Justice  Pear- 
son In  regard  to  estoppel:  "According  to  My 
Lord  Coke,  an  estoppel  Is  that  which  con- 
dndes  and  'shuts  a  man's  mouth  from  speak- 
ing the  truth.'  With  this  forbidding  introduc- 
tion, a  principle  is  announced  which  lies  at 
the  foundation  of  all  fair  dealing  between 
man  and  man,  and  without  which  it  would 
be  impossible  to  administer  the  law  as  a  sys- 
tem." Armfleld  v.  Moore,  44  N.  O.  161,  Sir 
Henry  Maine,.  In  bis  great  work  on  Ancient 
Law,  tells  us  that  a  legal  fiction  is  "a  rade 
device,  absolutely  necessary  in  early  stages 
of  society;  but  fictions  have  had  their  day." 


He  says:  "It  is  not  difficult  to  see  why  fic- 
tions In  all  their  forms  are  particularly  con- 
genial to  the  infancy  of  society.  They  satis- 
fy the  desire  for  improvement,  which  Is  not 
quite  wanting,  at  the  same  time  that  they  do 
not  offend  the  superstitious  disrelish  for 
change,  which  is  always  present  At  a  par- 
ticular stage  of  social  progress,  they  are  in- 
valuable expedients  for  overcoming  the  rigid- 
ity of  law,  and.  Indeed,  without  one  of  them 
— the  fiction  of  adoption,  which  permits  the 
family  tie  to  be  artiflclally  created— it  is  dif- 
ficult to  understand  how  society  would  ever 
have  escaped  from  its  swaddling  clothes,  and 
taken  Its  first  step  towards  civllizntion. 
•  •  •  To  revile  them  as  merely  fraudulent 
la  to  betray  ignorance  of  their  peculiar  office 
In  the  historical  development  of  the  law.  But 
at  the  same  time  It  would  be  equally  foolish 
to  argue  with  those  theorists  who,  discover- 
ing that  fictions  have  had  their  uses,  argue 
that  they  ought  to  be  stereotyped  in  our  sys- 
tem." Pages  25,  26.  He  wisely  concludes 
that  it  will  be  necessary  to  "prune  them 
away." 

However  Interesting  and  Inviting  this  field 
may  be,  it  is  hardly  proper  to  Investigate  it 
In  the  decision  of  this  case.  We  are  not  call- 
ed upon  to  say  more  than  that  courts  should 
move  forward,  and  yet  cautiously,  In  dis- 
pensing with  even  "fictions."  We  must  bear 
In  mind  that  the  law  of  procedure  as  well  as 
substantive  law  is  not  a  thing  to  be  manu- 
factured, but  is  the  result  of  growth  and 
careful  conservative  progress.  While  we  find 
no  difficulty  In  holding  that  "it  Is  not  neces- 
sary, in  order  for  a  parent  to  maintain  an  ac- 
tion for  the  seduction  of  bis  daughter,  that 
he  prove  actual  services  or  the  loss  thereof," 
it  is  sufficient  that  it  be  shown  that  the  tshild 
Is  a  daughter  of  the  person  suing,  and  resid- 
ing In  his  family  as  such,  or  is  elsewhere 
with  his  consent  and  approval.  Rogers  on 
Domestic  Relations,  |  839.  We  carefully  re- 
frain from  advancing  further  than  is  neces- 
sary in  this  case.  It  would  not  require  any 
considerable  foresight  to  see  a  large  yielding 
of  suits  for  seduction  brought  by  collateral 
relations  upon  the  suggestion  of  loss  sus- 
tained in  social  position,  business  relations, 
mortified  sensibilities,  etc.  We  have  a  strik- 
ing illustration  of  this  in  Young  v.  Tel.  Co., 
107  N.  C.  870,  11  S.  K.  1044.  9  L.  R.  A.  669, 
22  Am.  at.  Rep.  883,  In  which  it  was  held 
that  a  husband,  to  whom  a  message  had 
been  sent  notifying  him  of  the  sickness  of 
bis  wife,  could,  in  an  action  for  failure  to 
deliver  promptly,  recover.  In  addition  to 
nominal  damages,  compensation  for  mental 
anguish.  Since  the  decision  of  that  case,  we 
have  suits  for  "compensation  for  mental  an- 
guish" brought  by  persons  of  almost  every 
kind  and  degree  of  kinship,  and  we  have 
good  reason  for  thinking  that  "the  end  doth 
not  yet  appear."  It  is  undoubtedly  trae 
that,  as  we  come  Into  a  clearer  view  of  so- 
clal,  domestic,  and  business  relations,  with 
their  resulting  rights  and  duties,  the  oourta 
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will  guard  these  relations,  and  protect  them 
by  appropriate  remedies,  both  preventive  and 
remedial.  In  doing  so,  the  principles  under- 
lying our  jurisprudence  must  not  be  violat- 
ed, or  sentimental  emotions  be  made  cause 
of  actions;  nor  must  we  permit  the  tenderest 
and  most  sacred  relations  of  life  to  become 
sources  of  profit  and  speculation.  In  the 
view  which  we  take  of  this  case,  the  plaintiff 
was  entitled  to  maintain  his  action  upon  his 
allegation  and  proof.  We  find  abundant  au- 
tiiority,  btith  in  and  beyond  this  state,  to  sus- 
tain this  conclusion.  In  McDanlel  v.  Ed- 
wards, 29  N.  C.  408,  47  Am.  Dec.  831,  Ruffln, 
C.  J.,  says:  "When  the  daughter  is  living 
with  the  father,  whether  within  age  or  of 
full  age,  she  is  deemed  to  be  his  servant,  for 
the  purposes  of  this  action,  in  the  former 
case  absolutely,  and  in  the  latter  If  she  ren- 
der the  smallest  assistance  in  the  family— 
as  pouring  out  tea,  minting,  and  the  like." 
In  Kennedy  v.  Shea,  ItO  Mass.  150,  Ames, 
J.,  said:  "According  to  numerous  decisions 
of  the  courts  of  New  Tork,  Pennsylvania, 
and  some  other  states  of  the  Union,  this  re- 
lation is  sufficiently  proved  by  the  evidence 
that  the  daughter  was  a  minor,  and  that  her 
father  had  the  right  to  her  services."  In 
Bartiey  v.  Richtmyer,  4  N.  Y.  38,  58  Am. 
Dec.  838,  Branson,  O.  J.,  says:  "Since  it  has 
been  settled  that  the  value  of  the  services  ac- 
tually lost  does  not  constitute  the  measure  of 
damages  when  the  action  Is  brought  by  the 
father.  It  has  been  held  sufficient  for  him 
to  show  that  the  daughter  was  under  age, 
and  lived  in  bis  family,  at  the  time  of  her 
seduction,  without  proving  that  she  had  been 
accustomed  to  render  service.  It  has  been 
thought  enough  that  the  father  was  entitled 
to  her  services,  and  might  have  required 
them  If  be  had  chosen  to  do  so."  See,  also, 
notes  to  this  case,  53  Am.  Dec.  838.  In 
Martin  v.  Payne,  9  Johns.  887,  6  Am.  Dec. 
288,  Spencer,  J.,  says:  "She  was  his  servant 
de  jnre,  though  not  de  facto,  at  the  time  of 
the  injury;  and,  being  his  servant  de  Jure, 
the  defendant  has  done  an  act  which  has 
deprived  the  father  of  his  daughter's  serv- 
ices, and  which  he  might  have  exacted  but 
for  that  injury."  Coon  v.  Moffet,  8  N.  J. 
Law,  583,  4  Am.  Dec.  392. 

The  English  cases  are  eqnally  as  clear  up- 
on this  point  In  Fores  v.  Wilson,  Peake,  N. 
P.  Cases,  55,  Lord  Kenyon  held  "that  there 
must  subsist  some  relation  of  master  and 
servant;  yet  a  very  slight  relation  was  suffi- 
cient, as  it  had  been  determined  when  daugh- 
ters of  the  highest  and  most  opulent  families 
have  been  seduced,  the  parent  may  maintain 
an  action  on  the  supposed  relation  of  master 
and  servant,  though  every  one  must  know 
that  such  a  child  cannot  be  treated  as  a 
menial  servant"  In  Maunder  r.  Venn,  1 
Moody  &  M.  323  (22  Com.  Law  Rep.),  it  is 
held  that  It  is  not  necessary  to  show  any 
acts  of  service  done  by  the  daughter.  It  is 
enough  that  she  lives  In  the  father's  family 
nnder  such  circumstances  that  he  has  a  right 


to  her  services.  This  case  Is  singularly  like 
the  case  before  us.  It  Is  said  in  the  course 
of  the  plaintifiTs  proof,  a  difficulty  occurred 
in  making  out  any  acts  of  service  of  tbe 
daughter.'  It  being,  however,  proved  that  the 
seduction  took  place  while  she  was  residing 
with  the  plaintiff,  and  forming  a  part  of  bis 
family,  Littiedale,  J.,  interposed,  and  said 
that:  "The  proof  of  any  acts  of  service  -was 
unnecessary.  It  was  sufficient  that  she  was 
living  with  her  father,  forming  part  of  bis 
family,  and  liable  to  bis  control  and  demand. 
Tbe  right  to  the  service  is  sufficient"  Judge 
Cooley  thus  sums  up  the  law:  "The  fatber 
suing  for  this  injury  in  the  case  of  a  dangb- 
ter,  actually  at  the  time  being  a  member  of 
his  household,  is  entitled  to  recover  in  bis 
capacity  of  actual  master  for  a  loss  of  serv- 
ices consequent  upon  any  diminished  ability 
in  the  daughter  to  render  service.  That  an 
actual  loss  is  suffered  under  such  clrcam- 
Btances  the  law  will  conclusively  presume, 
and  evidence  that  the  daughter  was  accus- 
tomed to  render  no  service  will  not  be  receiv- 
ed." Cooley  on  Torts,  p.  221;  Pollock  on 
Torts,  p.  27. 

We  thus  see  that  while  the  courts  bave 
protested  against  the  rale  of  law  requiring 
the  allegation  of  the  fiction  upon  which  tbe 
action  is  based,  they  have  wisely  wrougbt 
out  the  substantial  reipedy  by  recognition  of 
tbe  relation,  with  all  of  its  incidents,  rights, 
and  duties,  of  parent  and  child.  It  is  diflS- 
cult  to  conceive  how  a  daughter  who  bas 
been  seduced  and  debauched  as  the  testi- 
mony in  this  case  shows  can  be  said  not  to 
have  had  her  ability  to  serve  her  fatber  di- 
minished; hence  we  place  our  decision  upon 
the  allegation  and  testimony  in  the  record. 
His  honor  was  In  error  in  sustaining  the  de- 
murrer to  the  evidence,  and  the  case  should 
have  been  submltt^  to  tbe  Jnry  under  prop- 
er instructions. 

There  must  be  a  new  trial. 

WALKER,  J.,  having  been  of  counsel,  did 
not  sit  on  the  hearing  of  this  case. 

CLARK,  C.  J.  (concurring  in  result).  Tbe 
opinion  of  the  court  holds,  quoting  Rodgers' 
Domestic  Relations,  t  839:  "It  Is  not  neces- 
sary, in  order  for  a  parent  to  maintain  an  ac- 
tion for  seduction  of  his  daughter,  that  be 
prove  actual  services  or  the  loss  thereof." 
There  are  numerous  authorities  to  maintain 
that  proposition.  It  follows,  therefore,  that 
under  our  Code,  |  233  (2),  loss  of  services 
need  not  be  averred,  except  when  such  loss 
Is  an  element  of  damages.  That  section  pro- 
vides that  the  complaint  shall  contain  "a 
plain  and  concise  statement  of  the  facts  con- 
stituting a  cause  of  action";  hence  none  oth^ 
should  be  stated.  Nothing  now  needs  to  be 
averred  which  it  is  not  necessary  to  prove. 
It  can  serve  no  purpose  to  make  an  unneces- 
sary or  untrue  averment  in  any  pleading  un- 
der the  Code,  and,  a  fortiori.  It  cannot  be  a 
fatal  defect  to  fail  to  make  such  averment 
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The  whole  snbject  1b  summed  np  wltb  full 
citation  of  antliorltlea  In  ttie  American  & 
English  Encyclopedia  In  the  article  "Seduc- 
tion." It  appears  therefrom  that  the  real 
causes  of  action,  when  brought  by  a  father 
for  the  seduction  of  his  daughter,  are  the 
wrong  and  injury  done  him  In  the  mln  of  bis 
daughter,  his  grounded  feelings  and  sense  of 
dishonor,  the  stain  and  grief  brought  upon 
his  family;  and  the  Jury  can  add  exemplary 
damages  as  punishment  to  the  defendant.  Of 
course.  In  addition  there  can  be  compensa- 
tion for  loss  of  services.  If  any.  The  matter 
Is  thus  summed  up  In  a  review  of  many  au- 
thorities, but  Is  stated  In  none  better  than  In 
Russell  V.  Chambers,  31  Minn.  64,  16  N.  W. 
458:  "As  to  the  damages  the  parent  may  re- 
cover, the  loss  of  service  Is  a  comparatively 
unimportant  part,  and  he  is  entitled  to  re- 
cover for  his  wounded  feelings  and  sense  of 
dishcHior.  loss  of  the  society  of  a  virtuous 
daughter;  and,  in  short,  all  that  a  father 
can  feel  from  the  nature  of  the  loss."  In 
Lawyer  v.  Fritcher,  64  Hun,  591,  7  N.  Y. 
Snpp.  912,  Landon,  J.,  says:  "This  artlflce 
is  properly  termed  a  legal  fiction,  the  real 
ground  of  recovery  being  for  damages  for 
the  outrage  perpetrated."  So  entirely  is  It  an 
action  for  punitive  damages  for  the  tort,  the 
wrong  and  Injury  and  humiliation  inflicted, 
that  it  is  said  in  Morgan  v.  Ross,  74  Mo.  318: 
"It  is  believed  that  no  case  can  be  found  In 
the  books  where  the  verdict  in  an  action  lilce 
this  has  been  set  aside  upon  the  sole  ground 
of  awarding  excessive  damages."  In  Mc- 
Clnre'B  Ex'rs  v.  Miller,  11  N.  G.  138,  it  was 
held  that  the  action  was  in  truth  to  recover 
vindictive  damages  "for  the  disgrace  and 
degradation"  caused  by  the  defendant,  and 
hence  abated  on  the  death  of  the  plaintiff  (the 
father),  which  would  not  be  the  case  if  it 
were  an  action  for  loss  of  services.  In  many 
states  by  statute  it  lias  been  made  unneces- 
sary to  allege  or  prove  loss  of  services  when 
such  loss  is  a  fiction  (&s  It  is  in  most  cases), 
and  also  authorizing  the  woman  to  bring  the 
action  herself  when  of  age.  Stoudt  v.  Shep- 
herd, 73  Mich.  589,  41  N.  W.  696,  and  other 
cases  cited  in  Am.  &  Eng.  Enc.  Law,  supra. 
In  this  state  and  others  in  which  fictions  have 
been  abolished  by  the  Code,  the  same  result 
has  been  attained  thereby.  In  Hood  v.  Sud- 
derth.  111  N.  C.  at  page  221,  16  S.  E.  400,  it 
was  held  that  the  Code  had  abolished  "the 
fiction  of  lost  services  in  an  action  for  se- 
duction, which  henceforward  became  upon  'a 
plain  statement  of  the  facts  constituting  a 
cause  of  action'  in  legal  construction,  an  ac- 
tion for  exemplary  damages.  It  would  be 
singular,  to  say  the  least,  to  retain  the  fiction 
that  the  action  Is  based  on  the  loss  of  serv- 
ices, and  not  for  the  wrong  itself,  when  the 
Legislature  has  made  the  conduct  complained 
of  a  felony."  O^he  same  case  held  also  that 
under  another  section  of  the  Code  (177)  the 
woman,  if  of  age,  being  the  party  in  interest, 
can  bring  the  action.  In  Wilieford  v.  Bailey 
(at  this  term)  43  8.  E.  928,  it  is  again  said: 


"The  action  is  really  for  the  bumillation,  the 
mental  suffering,  and  anguish  inflicted  by 
the  seducer,  and  for  punishment  to  the  se- 
ducer."   In  Scarlett  v.  Norwood,  115  N.  C. 

285,  20  S.  E.  459,  and  Abbott  v.  Hancock,  123 
N.  C.  99,  31  S.  E.  268,  it  was  held  that  the 
Jury  can  allow  the  parent  "punitive  damages 
for  the  wrong  done  him  in  his  affections  and 
the  destruction  of  bis  household."  The  ac- 
tion is  really  based,  not  on  the  relation  of 
master  and  servant,  which  was  a  fiction,  but 
on  that  of  parent  and  child  (Terry  v.  Hutch- 
inson, L.  R.  3  Q.  B.  599):  and  hence,  when  the 
father  is  dead,  it  could  be  brought  by  the 
mother.  Abbott  v.  Hancock,  supra.  By  vir- 
tue of  the  parental  relation,  there  is  not  nec- 
essarily any  loss  of  services,  and  failure  to 
allege  or  to  prove,  if  alleged,  that  Insignifi- 
cant element  of  damages,  does  not  deprive 
the  parent  of  proving  and  recovering  for  thre 
injury  really  sustained.  When  the  action  Is 
brought  by  the  woman  herself,  of  course 
there  can  be  no  allegation  or  proof  of  loss  of 
services  by  the  father.  When  the  female  is 
under  age,  there  are  dedaions  (Smith  v.  Rich- 
ards, 29  Conn.  232;  McCoy  v.  Trucks,  121 
Ind.  292,  23  N.  E.  93;  Stevenson  v.  Belknap, 
6  Iowa,  97,  71  Am.  Dec.  392)  which  hold 
that  the  girl  herself  may  also  maintain  an 
action  for  the  injury  to  herself,  the  action  of 
the  father  (or  mother)  being  for  the  injury 
to  the  head  of  the  family,  upon  whom,  in  pub- 
lic estimation,  rests  the  responsibility  for  the 
conduct  of  the  children.  In  actions  by  the 
father  (or  mother,  when  the  father  is  dead)  it 
is  hence  admissible  to  show  In  mitigation  of 
damages  carelessness  in  exposing  the  daugh- 
ter to  the  danger  (1  Big.  Torts,  151),  or,  in 
bar  of  the  action,  that  he  assented  or  con- 
nived at  the  seduction  (Rodgers,  Dom.  ReL  { 
839);  but  the  father's  conduct  in  this  respect 
could  not  be  set  up  in  an  action  brought  by 
the  woman  herself  (Oooley  on  Torts  [2d  Bid.] 
276).    In  Scarlett  v.  Norwood,  supra,  at  page 

286,  116  N.  C,  20  S.  E.  459,  it  was  left  an 
open  question  whether  the  infant  daughter 
might  not  also  bring  an  action  for  the  injury 
done  to  herself,  which  is  something  distinct 
from  the  wrong  and  humiliation  brought  up- 
on the  parent. 

A  fiction  is  defined  as  a  "false  averment 
on  the  part  of  the  plaintiff,  which  the  defend- 
ant is  not  allowed  to  traverse,  the  object  be- 
ing to  give  the  court  Jurisdiction."  Maine, 
Anc.  Law,  25;  Best  on  Ev.  419,  cited  by 
Black,  Law  Diet  "Fiction."  As  it  la  "not 
necessary  to  prove  loss  of  services,"  it  is  not 
necessary  to  aver  what  is  not  a  part  of  the 
cause  of  action,  under  the  reformed  proced- 
ure, which,  abolishing  fictions  and  subter- 
fuges, requires  to  be  averred  and  proved  that 
which  is  the  true  ground  of  the  plaintiff's 
notion,  and  that  only.  When  there  has  been 
actual  loss  of  services,  the  complaint  can  so 
allege;  but  when  there  has  been  no  real  loss 
thereby  the  plaintiff  is  not  required  to  avei 
such  loss,  much  less  to  swear  to  it  in  a  veri- 
fied complaint.    He  should  set  out  the  truth. 
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the  facts  which  constitute  the  real  basis  of 
his  demand  for  damages,  and  upon  which  he 
expects  to  obtain  a  verdict.  In  Anthony  y. 
Norton,  60  Kan.  341,  56  Pac.  529,  44  L.  R.  A. 
757,  72  Am.  St  Rep.  360,  Doster,  G.  J.,  holds 
in  a  very  able  opinion  that  under  a  statute 
similar  to  ours  the  cqurts  are  no  longer  driv- 
en to  resort  to  the  Action— the  subterfuge— 
that  there  has  been  a  loss  of  services  when 
there  has  been  none,  or  It  Is  of  imponderable 
value,  and  that  the  action  of  seduction  "can 
be  maintained  on  the  bare  relation  of  parent 
and  child  alone."  This  la  straightforward, 
and  In  accordance  with  the  spirit  of  the 
times,  as  evinced  In  our  system  of  legal  pro- 
cedure, under  which  the  real  matter  In  dis- 
pute should  be  clearly  and  plainly  stated, 
tried,  and  decided,  leaving  all  outworn  fic- 
tions to  sleep  In  the  limbo  of  things  discard- 
ed by  a  practical  age. 

Many  courts  have  deplored  the  "manifest 
absurdity,"  as  they  style  it,  of  basing  an  ac- 
tion for  a  great  moral,  social,  and  personal 
wrong  upon  a  fictitious  allegfatlon  that  the 
father  Is  a  master,  who,  by  reason  of  such 
wrong,  has  lost  the  services  of  his  daughter 
(Ellington  y.  Ellington,  47  Miss.  351;  Cooley 
on  Torts  [2d  Ed.]  276;  Doyle  v.  Jessup,  29 
ni.  462,  and  many  other  cases),  and  courts 
have  solemnly  sustained  verdicts  for  thon- 
sands  of  dollars  when  no  loss  of  services 
whatever  has  been  proved.  From  that  anom- 
aly our  statute  and  decisions  have  hapiHIy 
freed  us.  In  Doyle  v.  Jessnp,  supra,  Caton, 
J.,  says:  "It  Is  beneath  the  dignity  of  the 
law  to  resort  to  a  sort  of  subterfuge  to  give 
the  father  a  right  of  action  which  Is  widely 
different  from  that  for  which  be  Is  really  al- 
lowed to  recover  damages."  Sir  Frederick 
Pollock,  In  bis  work  on  Torts  (6th  Ed.)  229, 
deplores  that  the  English  courts  had  not  In 
the  beginning  "taken  the  bolder  course,  which 
might  have  been  done  without  doing  violence 
to  any  legal  principle,"  of  resting  this  action 
on  its  true  basis;  and  quotes  with  approval 
Sergeant  Manning's  statement  that  the  "fic- 
tion of  loss  of  services  affords  protection  to 
the  rich  man  whose  daughter  occasionally 
makes  his  tea,  but  leaves  without  redress  the 
poor  man  whose  child  is  sent  unprotected  to 
earn  bread  among  strangers,"  and  adds  that 
the  enforcement  of  a  just  claim  should  not 
depend  upon  such  a  mere  fiction.  The  law 
Itself  Is  beholden  to  deal  In  truth  wltb  things 
as  they  are,  and  not  In  falsehoods,  fictions, 
evasions,  or  subterfuges;  and  the  real  status 
of  this  action  under  our  Code  cannot  be  bet- 
ter summed  up  than  by  Chief  Justice  Doster 
at  page  347,  60  Kan.,  page  532,  66  Pac,  44 
L.  R.  A.  757,  72  Am.  St  Rep.  360,  In  Anthony 
v.  Norton,  supra,  the  whole  opinion  in  which 
Is  well  worth  perusal,  as  follows:  "If  ne- 
cessity ever  existed  for  cloaking  the  real 
cause  of  action  under  the  nominal  disguise 
of  another  one,  it  no  longer  exists,  and  we 
hold  accordingly.  In  this  state  a  parent  may 
maintain  an  action  for  the  seduction  of  the 
daughter  without  averment  or  proof  of  loss 


of  services  or  expenses  of  sickness."  This 
goes  straight  to  the  mark,  like  the  arrow  of 
Robin  Hood  on  the  heath  at  Ashby  de  la 
Zoucb.  The  Kansas  statutes  cited  and  relied 
on  by  him  (Code,  i  12:  "There  can  be  no 
feigned  Issues,"  and  Code,  i  87:  The  com- 
plaint "must  contain  a  statement  of  the  facts 
constituting  the  cause  of  action  In  ordinary 
and  concise  language  and  without  repetition") 
are  almost  identical  verbatim  wltb  our  Code, 
§i  136,  233(2).  Bouvler's  Law  Dictionary, 
"Fiction,"  says:  "As  there  is  no  Just  reason 
for  resorting  to  indirection  to  do  that  which 
might  be  done  directly,  fictions  are  rapidly 
disappearing  before  the  increasing  harmony 
of  our  Jurisprudence.  See  4  Bentbam,  Ev. 
300:  2  Pothler,  Ob.  (Evans'  Ed.)  43."  The 
Constitution  and  the  Code  in  this  state  abol- 
ished all  fictions  in  legal  procedure  in  186S. 
They  have  been  dead  35  years.  We  cannot 
revive  tbem,  and  there  is  no  need  to  regret 
them. 


(US  N.  C.  644) 

CAROLINA  &  N.  W.  RY.  CO.  v.  PENN- 
CARDEN  LUMBER  &  MFO.  CO. 

(Supreme  Court  of  North  Carolina.     May   12, 
1903.) 

RAILROADS-RIOHT  OP  WAT-CONDBMNATION 
—SPECIAL  FROCBBDING-COMMBNCBHENT  — 
ISSUANCE  OF  SUHHONS—NECBSSITT— RIGHT 
TO  CONDEMN  —  CONDITIONS  —  BURDEN  Or 
PEOOP. 

1.  Code  1883,  |  199,  provides  that  dvU  ac- 
tions shall  be  commenced  by  inning  a  sum- 
mons. Section  278  declares  that  the  provisions 
of  the  Code  of  Civli  Procedure  are  applicable 
to  special  proceedings  except  as  otherwise  pro- 
vided, and  section  279  prescribes  the  form  of 
summoas  in  special  proceedings.  Code  1883, 
§  1943,  relating  to  the  condemnation  of  rail- 
road rights  of  way,  declares  that,  in  case  the 
company  is  unable  to  agree  for  the  purchase 
of  any  real  estate  required,  it  shall  have  the 
right  to  acquire  title  in  the  manner  and  by  the 
special  proceeding  prescribed  in  the  chapter. 
Held,  that  the  words  "special  proceeding,  *  as 
used  in  section  1943,  should  be  construed  to 
have  the  same,  meaning  as  In  other  sections  of 
the  Code  of  Civil  Procedure,  and  hence  the 
"special  proceeding"  authorized  for  the  condem- 
nation of  land  could  be  began  only  by  the  issu- 
ance of  a  summons  as  provided  by  section  279. 

2.  In  a  proceeding  for  the  condemnation  of  a 
railroad's  right  of  way  under  Code  1883.  c.  49, 
authorizing  such  condemnation  on  the  Sling  of  a 
map  showing  bow  the  line  of  the  proposed  road 
was  located  on  defendant's  land,  with  a  profile 
showing  the  cats  and  height  of  embankments 
on  the  proposed  line  of  road,  providing  the 
petitioner  intends  to  construct  and  finis'h  the 
proposed  line  in  good  faith,  and  is  nnable  to 
agree  with  the  landowner  for  the  purchase  of 
the  land  at  a  reasonable  price,  the  boideo  of 
proving  the  existence  of  soch  facts  is  on  the 
petitioner. 

Appeal  from  Superior  Court  Caldwell 
County;  B.  F.  Long,  Judge. 

Proceeding  by  the  Carolina  &  Northwest- 
em  Railway  Company  against  the  Penncarden 
Lumber  &  Manufacturing  Company  for  the 
condemnation  of  a  railroad  right  of  way. 
From  a  Judgment  in  favor  of  plalntUC.  de- 
fendant appeals.     Reversed. 
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Edmimd  Jones,  for  appellant    C.  B.  Obilda 
anA  Battle  &  Mordecal,  for  appellee. 

CONNOR,  J.  This  proceeding  was  Insti- 
tuted for  the  purpose  of  condemning  a  right 
of  way  oyer  the  lands  of  the  defendant  for 
the  use  of  the  plaintiff's  railroad  pursuant 
to  the  provisions  of  chapter  49,  vol.  1,  of  the 
Code.  The  plaintiffs'  attorneys  Issued  on  No- 
vember 10,  1902,  the  following  notice  to  the 
defendant:  "You  will  please  take  notice  that 
on  the  20th  November,  1902,  at  8  o'clock  p. 
m.,  a  hearing  in  the  above-entitled  cause,  np- 
on  the  petition  tlierein  filed,  will  be  had  be- 
fore J.  V.  McGall,  clerk  of  tjiia  court,  the 
same  being  a  petition  to  condemn  real  estate 
for  railroad  purposes,  owned  by  you.  A  copy 
of  said  petition,  map,  and  profile  of  the  same 
are  herewith  sent  J.  H.  Marlon,  O.  E. 
Chads,  Petitioner's  Attorneys.  Dated  10th 
day  of  November,  1902."  The  notice  was 
served  on  George  O.  Shakespeare,  general 
-manager  of  the  defendant,  on  November  10, 
1002,  by  reading  the  same  to  him,  and  de- 
livering a  copy  of  the  notice  with  a  copy  of 
the  petition,  map,  and  profile,  by  the  sheriff 
of  Caldwell  county.  The  plaintiff  on  the 
same  day  filed  in  the  ofiSce  of  the  clerk  of  the 
superior  court  of  said  county  Its  petition,  In 
which  It  alleges  its  incorporation  and  or- 
ganization; that  the  defendant  Is  a  corpor&- 
tlon,  and  the  petitioner  is  operating  a  rail- 
way over  Its  own  line  from  the  town  of 
Chester,  S.  C,  to  the  town  of  Lenoir,  In 
thla  state;  that  It  is  its  Intention  and  pur- 
pose In  good  faith  to  extend  Its  line  and  to 
construct  and  finish  a  railroad  from  the  town 
of  Lenoir,  through  the  coimties  of  Caldwell 
and  Watauga,  to  the  Tennessee  line;  that 
It  has  duly  complied  with  the  terms  and  con- 
ditions of  its  charter  In  respect  to  the  loca- 
tion and  extension  of  said  line  of  railway; 
that  the  defendant  owns  a  tract  of  land  In 
said  county,  a  full  description  of  which  Is 
a^ttacbed,  and  marked  "Exhibit  A";  that  a 
portion  of  the  land  is  required  for  the  pur- 
pose of  constructing  and  operating  said  rail- 
road which  the  plaintiff  Intends  to  build; 
that  said  portion  of  said  land  is  fully  de- 
scribed in  a  paper  attached,  marked  "B,"  and 
a  certain  map,  profile,  etq.;  that  the  petitioner 
has  not  been  able  to  acquire  a  right  of  way 
over  said  land,  or  agree  upon  a  price  with  the 
defendant  Acccnnpanylng  the  petition  are 
the  maps,  etc.  On  the  day  named  in  the 
notice,  November  20,  1902,  the  defendant  by 
Ita  counsel,  entered  a  special  appearance  be- 
fore the  clerk,  and  made  a  motion  to  dismiss 
the  proceeding,  for  that  no  summons  or  other 
proper  notice  was  Issued  from  the  court,  and 
that  no  summons  or  proper  notice  was  served 
upon  the  defendant,  and  that  the  court  had 
not  acquired  Jurisdiction.  The  clerk  declined 
to  allow  the  motion,  and  the  defendant  ai>- 
pealed  to  the  superior  court  In  term.  The 
plalntifTs  counsel  objected  to  allowing  the 
appeal  at  this  time  upon  the  ground  that 
the   order   refusing   the  motion   was   Inter- 


locutory. The  clerk  Intimating  that  he  would 
proceed  with  the  hearing,  the  defendant 
filed  an  answer,  which  the  clerk  held  raised 
Issues  of  fact  and  transferred  the  cause  to 
the  civil  Issue  docket 

The  defendant  In  Its  answer,  demanded 
strict  proof  of  the  plaintiff's  capacity  to  sue, 
etc.;  admitted  its  own  corporate  existence, 
and  that  the  plaintiff  was  operating  a  rail- 
way was  alleged;  and  denied  the  remainder  of 
the  allegation  of  Intention  to  build  or  extend 
its  road.  It  admitted  its  ownership  of  the  land 
sought  to  be  condemned,  and  denied  that  no 
one  else  had  any  interest  therein.  The  other 
portions  of  the  petition  were  denied.  For 
further  answer  the  defendant  averred  that 
it  was  the  owner  of  about  43,000  acres  of 
timber  land  on  the  waters  of  Wilson's  creek; 
that  the  proposed  road  would  cross  said  land, 
and  that  said  land  was  chiefly  valuable  for 
timber  thereon;  that  said  timber  and  the 
facilities  for  manufacturing  the  same  had  cost 
the  defendant  more  than  $600,000;  that  for 
the  purpose  of  utilizing  this  timber,  and  of 
supplying  a  large  mill  belonging  to  the  de- 
fendant at  Lenoir,  N.  C,  a  distance  of  20 
miles,  it  became  necessary  to  construct  a 
railroad  from  Lenoir  to  Wilson's  creek,  for 
which  purpose,  and  for  the  further  purpose 
of  extending  said  road  across  the  Blue  Ridge 
Mountains  to  connect  with  a  system  of  rail- 
roads of  Tennessee,  the  Caldwell  &  Northern 
Railway  was  chartered  and  organized,  and  It 
has  built  and  equipped  a  line  of  road  from 
Lenoir  to  Collettsvllle,  a  distance  of  10  miles; 
that  it  intends  to  build  the  said  road  up 
Wilson's  creek;  that  said  road  Is  sow  a 
common  carrier,  and  in  daily  operation  to 
within  about  4  miles  to  what  is  known  as  the 
"Gorge"  of  said  creek;  that  the  plalntifTs 
toad  extends  no  further  than  Lenoir,  a  dis- 
tance of  14  miles  away;  that  the  said  Cald- 
well &  Northern  Railroad  Company  now  has 
a  corps  of  enghieers  locating  Its  line  from 
Collettsvllle  to  the  said  gorge,  and  also  has 
a  force  of  hands  at  work  In  said  gorge, 
grading  Its  road;  that  almost  the  entire 
capital  stock  of  the  Caldwell  &  Northern  Rall- 
roaa  Company  is  owned  and  controlled  by 
stockholders  of  the  defendant  company;  that 
owing  to  the  physical  conformation  of  the 
country,  there  Is  no  practicable  line  of  rail- 
way except  through  the  gorge  of  said  creek, 
and,  owing  to  the  narrowness  and  almost 
precipitous  sides  of  said  gorge,  there  is 
room  on  the  east  side  for  only  one  track, 
without  a  vast  and  ruinous  expenditure;  that 
the  defendant  has  already  conveyed  by  deed 
to  the  Caldwell  &  Northern  Railroad  Com- 
pany the  right  of  way  sought  to  be  con- 
demned by  the  plaintiff;  that  It  is  not  neces- 
sary that  the  plaintiff  should  acquire  a  right 
of  way  through  said  gorge,  as  a  line  up  and 
along  John's  river  is  entirely  practicable  to 
it  as  short.  If  not  shorter,  than  the  proposed 
line  up  Wilson's  creek;  that  the  map  or  pro- 
file attached  to  the  plaintiff's  petition  is  not 
in  accord  with  the  statutory  requirements. 
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The  cause  coming  for  trial  at  the  regular 
term  of  the  superior  court,  the  defendant 
again  entered  a  special  appearance,  and 
brought  forward  the  exceptions  taken  before 
the  clerk  for  that  no  summons  or  other  proper 
notice  had  been  issued,  and  ttiat  it  was  not  In 
court  by  "due  process  of  law";  that  the  court 
bad  no  Jurisdiction,  etc.  His  honor  overruled 
the  motion  to  dismiss  the  proceeding,  and 
the  defendant  excepted.  The  defendant  there- 
upon moved  the  court  to  dismiss  for  that  the 
map  and  profile  are  not  a  compliance  with 
chapter  896,  Pub.  Laws  1893.  The  motion 
was  denied,  and  the  defendant  excepted. 
His  honor  thereupon  submitted  to  the  jury 
the  following  Issues:  "(1)  Does  the  map 
served  with  the  notice  on  November  10,  1902, 
by  the  plaintiff  on  the  defendant,  show  how 
the  line  of  the  road  Is  located  on  the  land 
sought  to  be  condemned?  Yes.  (2)  Does  the 
profile  served  at  the  same  time  show  the 
depth  of  the  cuts  and  the  height  of  the 
embankments  on  the  land  sought  to  be  con- 
demned, and  at  what  points  on  the  land 
such  cuts  and  embankments  are  located?  Tes. 
<S)  Has  the  plaintiff  been  unable  to  agree 
with  the  defendant  for  the  purchase  of  the 
land  required  for  its  proposed  road?  Yea. 
(4)  Is  It  the  Intention  of  the  plaintiff  In 
good  faith  to  construct  and  finish  the  pro- 
posed road  as  alleged  in  the  petition?  Yes. 
(fi)  Did  the  defendant,  on  November  17,  1902, 
execute  to  the  Caldwell  &  Northern  Rail- 
road Company  the  deed  of  bargain  and  sale 
marked  'Exhibit  X'  for  the  easement  or  right 
of  way  in  the  land  sought  to  be  condemned 
In  this  proceeding?    Yes." 

The  parties  introduced  testimony  tending 
to  establish  their  respective  contentions  up- 
on the  several  Issues.  The  defendant  made 
a  number  of  requests  for  instructions,  som6 
of  which  were  given  either  as  asked  or 
as  modified,  and  some  denied.  In  the  view 
which  we  take  of  the  case.  It  Is  not  nec- 
essary to  set  out  or  pass  upon  the  rul- 
ings of  the  court  below  upon  these  prayers 
for  Instructions.  The  court  charged  the  Jury 
that  the  burden  of  proof  was  upon  the  de- 
fendant upon  the  first  Issue  to  show  by  a 
preponderance  of  evidence  that  the  map  does 
not  show  how  the  line  of  the  proposed  road 
is  located  on  the  defendant's  land;  that  the 
burden  was  upon  the  defendant  upon  the 
second  Issue  to  show  by  preponderance  of 
the  evidence  that  the  profile  does  not  show 
the  depth  of  cuts  and  height  of  embank- 
ments on  the  line  of  the  proposed  road  on 
the  defendant's  land;  that  the  burden  was 
upon  the  defendant  upon  the  third  Issue  to 
show  by  preponderance  of  evidence  that  the 
petitioner  was  not,  betore  this  proceeding 
was  begun,  unable  to  agree  with  the  defend- 
ant for  the  purchase  of  the  land  at  a  reason- 
able price;  that  the  burden  was  upon  the 
defendant  upon  the  fourth  issue  to  show  by 
preponderance  of  the  evidence  that  it  was 
Dot,  wbea  this  proceeding  was  begun,   or 


Is  not  now,  the  intention  In  good  faith  of 
the  petitioner  to  construct  and  finish  the 
proposed  line  of  road  from  Lenoir  to  the 
Tennessee  line.  To  each  of  these  instruc- 
tions  the  defendant  excepted,  and  assigned 
the  same  as  error.  Upon  the  coming  of  the 
verdict,  the  defendant  moved  for  a  new  trial 
for  the  errors  assigned.  This  being  refused, 
the  defendant  excited.  The  court  rendered 
judgment  remanding  the  cause  to  the  clerk, 
with  directions  to  appoint  commissioners  to 
assess  the  compensation  which  the  petitioner 
should  pay  the  defendant  for  the  land  con- 
demned. The  defendant'  excepted.  The 
commissioners  were  appointed  by  the  clerk, 
the  defendant  excepting.  They  made  their 
report,  to  which  the  defendant  also  excepted. 
The  report  was  confirmed.  The  defendant 
excepted,  and  from  the  final  judgment  ap- 
pealed to  this  court. 

It  Is  not  necessary  for  us  to  consider  the 
exceptions  to  the  proceedings  subsequent  to 
the  judgment  of  Judge  Starbuck,  as  we  are. 
of  opinion  that  there  are  errors  fatal  to  the 
proceeding  tn  the  record  prior  to  that  judg- 
ment We  will  consider  only  two  of  the 
defendant's  exceptions:  (1)  That  there  was 
no  summons  or  citation  Issuing  from  the 
superior  court;  (2)  that  his  honor  was  In 
error  in  placing  upon  the  defendant  the  bur- 
den of  proof  upon  the  several  Issues  submit- 
ted to  the  jury.  We  are  aided  in  the  deci- 
sion of  this  cause  by  excellent,  full,  and  well- 
considered  briefs  and  arguments.  The  first 
exception  presents  the  question  whether  the 
court  has  ever  acquired  jurisdiction  of  the 
person  or  the  subject-matter  in  this  proceed- 
ing. While  there  was  some  confusion  inci- 
dent to  the  change  of  our  judicial  system 
wrought  by  the  Constitution  of  1868  and  the 
introduction  of  the  Code  of  Civil  Procedure 
in  regard  to  the  distinction  between  "civil 
actions"  and  "special  proceedings,"  It  Is  now 
well  settled  that  with  a  few  statutory  excep- 
tions, not  necessary  to  be  enumerated,  every 
judicial  proceeding  known  to  our  system  of 
remedial  justice  is  either  a  dvil  action  or 
a  special  proceeding.  It  Is  equally  well  set- 
tled that,  with  the  exceptions  referred  to, 
jurisdiction  is  acquired  by  the  Issuing  and 
service  made  upon  or  accepted  by  the  de- 
fendant of  a  summons.  These  propositions 
may  at  this  time  be  regarded  as  beyond  tbe 
domain  of  discussion.  The  sumitions  Is  tbe 
substitute  for  the  original  writ  In  common- 
law  actions  and  the  subpoena  In  suits  In 
equity.  Tbe  action  (or  proceeding)  Is  begun 
when  the  summons  Is  issued  as  original 
process.  Fleming  v.  Patterson,  99  N.  0.  404, 
6  S.  E.  396.  The  petitioner  contends  that 
this  proceeding  Is  neither  a  civil  action  nor 
a  special  proceeding.  Section  1943  of  tbe 
Code  prescribes:  "In  case  any  compAty 
*  *  *  is  unable  to  agree  for  the  purchase 
of  any  real  estate  required  for  the  puriKtse 
of  its  Incorporation,  it  shall  have  the  right 
to  acquire  tiile  to  the  same  in  the  manner 
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and  by  the  Bpeclal  proceeding  prescribed  In 
this  chapter."  While  chapter  49  of  the 
Code  is  composed  of  several  acts  of  tbe  Leg- 
islature, it  has  Its  force  and  effect  by  vir- 
tue of  Its  enactment  in,  and  as  a  part  of, 
the  Code  of  1883.  Code,  I  387&;  State  v. 
Chambers,  93  N.  O.  600.  Tbe  Code  express- 
ly provides  that  "dvll  actions  shall  be  com- 
menced by  issuing  a  summons."  Section 
199.  "The  provisions  of  the  Code  of  Civil 
Procedure  are  applicable  to  special  proceed- 
ings, except  as  otherwise  provided."  Sec- 
tion 27&  The  next  section  (279)  prescribes 
the  form  of  the  summons  in  special  proceed- 
ings. Section  287.  When  the  term  "special 
proceeding"  is  used  in  section  1943,  It  must 
be  construed  to  have  the  same  meaning  as 
in  other  sections  of  the  Code.  This  Is  es- 
sential to  an  orderly  and  systematic  proced- 
ure. In  a  proceeding  to  secure  the  right  of 
drainage,  commenced  by  a  summons,  Smith, 
C.  J.,  said,  "Undoubtedly  a  case  should  be 
constituted  between  proprietors  of  adjoining 
lands  before  the  appointment  of  commission- 
ers." Durden  v;  Simmons,  84  N.  C.  555. 
After  reviewing  the  several  statutes  on  the 
subject  of  procedure  in  such  cases,  he  says: 
"This  construction  gives  force  to  both  acts, 
and  produces  harmony  and  consistency  In 
their  application  to  the  classes  of  cases  in 
which  each  was  Intended."  Page  659.  The 
Court  of  Appeals  of  New  York  has  held  that 
a  proceeding  to  condemn  land  for  railway 
purposes  Is  a  special  proceeding.  Matter  of 
Cortland  &  H.  Horse  Ry.  Co.,  98  N.  Y.  336; 
1  Enc.  Pi.  &  Pr.  114.  It  is  true  that  section 
1943  of  the  Code  provides  that  upon  the  fil- 
ing of  the  petition,  a  copy  thereof,  with  no- 
tice of  the  time  and  place  when  and  where 
thk  same  shall  be  heard,  must  be  served  on 
all  persons  whose  Interests  are  to  be  affect- 
ed. This  is  not  inconsistent  with  the  gen- 
eral provision  of  the  Code  requiring  that  a 
summons  issue  as  the  original  process  giv- 
ing the  court  Jurisdiction.  It  is  not  easy  to 
nnderstand  why  the  law  should  require  that 
a  summons  must  Issue  In  a  civil  action  in- 
volving the  title  to  a  cow  pr  horse  and  in 
special  proceedings;  whereas  that  In  the 
exercise  of  the  right  of  eminent  domain  given 
by  the  state  to  a  corporation,  involving  valua- 
ble rights  of  property,  a  simple  notice,  signed, 
as  in  this  case  by  two  gentlemen  of  the  bar 
as  "petitioner's  attorneys,"  is  sufficient.  In 
all  other  proceedings  Jurisdiction  Is  acquired 
by  a  command  from  "the  state  of  North 
Carolina,"  issuing  out  of  "our  superior 
court":  whereas  in  this  proceeding  a  sim- 
ple notice  or  polite  letter  is  addressed  to  the 
defendant  It  may  be  that  we  should  con- 
strue the  word  "notice,"  in  harmony  with 
the  general  provisions  of  the  Code,  to  mean 
"summons,"  thereby  conforming  the  pro- 
ceedhag  from  its  inception  to  its  conclusion 
to  tlie  general  system  of  procedure.  Tills 
construction  harmonizes  the  statute  with  the 
nnderlying  principle  of  our  government  "that 


no  man  shall  be  deprived  of  his  life,  liberty 
or  property,  except  by  due  process  of  law." 
"Due  process  implies  correct  and  orderly 
proceedings,  which  are  due  because  they  ob- 
serve all  the  securities  for  private  rights 
which  are  applicable  to  particular  cases." 
Civil  Rights  Cases,  109  U.  S.  3,  3  Sup.  Ct. 
18,  27  h.  Ed.  835.  This  construction  of  the 
statute  is  also  in  harmony  with  the  well- 
settled  principle  that  the  authority  to  exer- 
cise the  right  must  be  strictly  construed. 
"In  construing  statutes  which  are  claimed 
to  authorize  the  exercise  of  the  power  of 
eminent  domain,  a  strict,  rather  than  a  lib- 
eral, construction  la  the  rule.  Such  statutes 
assume' to  call  into  active  operation  a  pow- 
er, which,  however  essential  to  the  existence 
of  the  government.  Is  in  derogation  of  the 
ordinary  rights  of  private  ownership  and  of 
the  control  which  the  owner  usually  has  of 
his  property.  The  rule  of  strict  construc- 
tion of  condemnation  statutes  is  especially 
applicable  to  delegations  of  the  power  by 
the  legislature  to  private  corporations." 
Matter  of  Poughkeepsle  Bridge  Co.,  108  N. 
Y.  490,  15  N.  E.  601;  Lewis  on  Eminent 
Domain.  §  263;  7  Enc.  PI.  &  Pr.  468.  It 
iB  true  that  In  Click  v.  Railroad,  98  N.  C. 
390,  4  S.  B.  18&— being  a  proceeding  Insti- 
tiited  by  the  owners  of  land  over  which  the 
defendant  had  built  its  track— the  court  said: 
"This  is  neither  a  special  proceeding  nor  a 
civil  action,  as  defined  by  the  Code.  It  is  a 
summary  proceeding."  The  appellee's  very 
accurate  and  learned  counsel  has  shown  to 
us  by  the  original  record  in  his  argument 
that  the  names  of  the  landowners  were  sign- 
ed to  the  notice  by  the  counsel.  With  the 
utmost  deference  to  the  learned  Justice  de- 
livering the  opinion,  we  find  no  authority- 
in  the  Code  or  any  statute  for  calling  the 
proceeding  a  "summary  proceeding."  As 
we  have  seen,  the  Legislature  has  called  It 
a  "special  proceeding,"  and,  we  think,  cor- 
rectly so.  Nothing  Is  decided  in  that  case  in 
conflict  with  the  question  presented  in  this, 
because  no  objection  was  made  to  the  notice 
or  the  form  of  the  procedure;  hence  in  the 
conclusion  to  which  we  have  arrived  we 
are  not  called  upon  to  overrule  the  case. 
We  are  of  the  opinion  that  the  proceeding 
authorized  by  section  1943  of  the  Code  Is  a 
special  proceeding,  and  that  a  summons 
should  issue  as  in  all  other  cases.  Tbe  clerk 
should  have  allowed  the  defendant's  motion, 
or  at  least  have  Issued  a  summons  retaining 
the  cause  until  the  return  day.  His  honor 
was  In  error  In  refusing  the  motion. 

The  decision  of  this  question  puts  an  end 
to  this  proceeding,  but  among  other  excep- 
tions there  Is  one  which  may  arise  upon  an- 
other trial  In  a  proceeding  properly  begim, 
which,  we  think,  should  be  settled.  His 
honor  put  the  burden  of  proof  upon  the  de- 
fendant upon  the  several  Issues.  In  this  be 
was  In  error.  We  presume  that  he  was  led 
to  make  this  ruling  by  the  peculiar  language 
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ot  the  statute.  The  exact  question  has  been 
decided  In  New  York  construing  a  statute 
In  the  same  language  as  ours:  "Tbat  the 
court  shall  hear  the  proofs  and  allegations  of 
the  parties,  and.  If  no  sufficient  cause  la 
shown  against  granting  the  iprayer  of  the  pe- 
titioner, It  shall  make  an  order  for  the  ap- 
pointment of  commissioners."  The  court 
said:  "It  Is  claimed  on  the  part  of  the  com- 
pany, and  the  court  at  Special  Term  held, 
that  this  section  cast  upon  the  respondent  the 
burden  of  proving  that  the  lands  were  not 
required  for  any  purpose  stated  in  the  peti- 
tion, and  that  In  default  of  such  proof  the 
petitioner  was  entitled  to  the  order.  The 
provision  that  the  landowner  may  disprove 
the  allegations  of  the  petition  gives  color  to 
this  construction,  but  it  seems  to  us  contrary 
to .  the  general  Intent  of  the  act  The  pro- 
vision securing  notice  and  a  right  of  being 
heard  to  all  persons  Interested,  and  requiring 
the  court  to  hear  the  proofs  and  allegations 
of  the  parties,  show  that  the  Legislature  In- 
tended that  the  landowners  should  not  be 
deprived  of  their  property  except  by  a  Judi- 
cial trial,  or  investigation  and  determination 
of  the  right  claimed  by  the  corporation,  and 
that  this  was  to  be  a  substantial  protection, 
and  not  a  mere  matter  of  form."  Matter  of 
N.  Y,  Cen.  R.  R.  Co.,  66  N.  Y.  407.  "When 
the  allegations  of  the  petition  are  controvert- 
ed, such  averment  does  not  relieve  the  plain- 
tiff of  the  necessity  of  making  strict  proof 
of  Its  right  to  take  defendant's  property." 
Rochester  Ry.  Co.  v.  Robinson,  133  N.  Y. 
242,  30  N.  B.  1008.  The  law  is  as  held  in 
these  cases. 

It  would  be  a  strange  conclusion  tbat  the 
owner  of  land  could  not  prevent  the  taldng 
of  his  property  unless  be  could  disprove  the 
allegations  of  the  corporation  seeking  to  take 
it  by  showing,  for  instance,  tliat  It  did  not 
in  good  faith  intend  to  build  its  road,  and 
other  material  facts,  resting  almost,  if  not 
exclusively,  in  the  breasts  of  the  agents  of 
the  corporations.  This  would  be  to  {rive  to 
the  petitioner  an  advantage  not  accorded  to 
other  suitors;  the  general  rule,  with  some 
exceptions,  in  regard  to  the  onus  probandi, 
being  that  the  party  holding  the  affirmative 
issue  has  the  biurden  of  proving  It.  We  do 
not  pass  upon  the  sufficiency  of  the  map  and 
profile,  but  it  appears  to  m  from  the  testi- 
mony that  they  do  not  substantially  comply 
with  the  requirements  of  the  statute.  The 
proposed  right  of  way  is  through  a  narrow 
gorge  of  a  creek  In  precipitous  mountains.  It 
is  said  that  but  one  track  can  be  laid.  It  is, 
therefore,  very  material  that  an  accurate  sur- 
vey be  made,  and  a  map  filed  showing  clearly 
and  distinctly  where  the  proposed  road  is  to 
be  located.  The  averments  in  the  answer. 
In  regard  to  which  there  is  evidence,  show 
that  it  is  a  matter  of  very  great  interest  to 
the  parties  whose  lands  are  to  be  affected 
to  have  a  strict  compliance  with  the  statute 
In  this  respect. 
Proceeding  dismissed. 


(Ut  N.  C.  «S8) 

WIGGINS  V.  PENDER  et  at 

(Sapreme  Court  of  North  Carolioa.    May  12, 

1803.) 

COVENANTS— WARRANTY     OF     TITLB— ACTION 

BY  SUBSEQUENT  QRANTEB  -r  LIMITATIONS- 
EVICTION— HEIRS  OP  WARRANTOR— REAL  AS- 
SETS —  DESCENT  —  DAMAGES  —  ATTORNBT'S 
FEES— NOTICE  TO  DEFEND. 

1.  Where  the  words  "heirs  aud  asaigns"  were 
used  iu  the  habendum  of  a  deed  in  which  the 
grantees  were  named,  a  warranty  of  title  inured 
to  a  subsequent  owner  of  the  land  in  privity 
of  title  with  the  grantor  in  the  deed,  though 
the  word  "assigns''  was  not  nsed  in  the  cove- 
nant of  warranty. 

2.  Where  a  grantor  conveyed  land  with  a 
covenant  of  warranty,  and  inunediately  there- 
after the  grantees  executed  a  mortgage  to  the 
grantor  to  secure  the  purchase  price,  which 
contained  a  like  warranty  of  title,  such  recon- 
veyance did  not  extinguish  the  covenant  In  the 
deed,  the  warranty  therein  being  only  to  in- 
demnify the  mortgagee  against  acts  of  the 
mortgagors. 

3.  The  statute  of  limitations  does  not  com- 
mence to  run  against  an  action  for  breach  of 
a  covenant  of  title  nntil  after  eviction. 

4.  Where  both  plaintiff  and  his  ejector  claim- 
ed under  a  common  grantor,  a  judgment  in 
favor  of  such  ejector,  who  claimed  under  a 
deed  prior  in  date  to  that  from  such  common 
grantor,  under  which  plaintiff  claimed,  for  pos- 
session and  profits  of  the  land,  constituted  a 
sufficient  eviction  by  a  person  holding  a  par- 
amount title  to  entitle  plamtiff  to  sue  for  breach 
of  a  covenant  of  the  title  contained  in  the  deed 
from  such  conmion  grantor  under  which  he 
claimed. 

Q.  In  an  action  for  a  breach  of  a  warranty 
of  title  plaintiff  is  not  entitled  to  recover  at> 
torney'B  fees  iu  defending  the  action  of  eject- 
ment, where  he  did  not  notify  the  warrantor 
to  come  in  and  defend  the  title. 

6.  Since  an  action  for  breach  of  a  warranty 
of  title  against  the  warrantor's  administrator 
is  an  action  for  damages  only,  to  be  satisfied 
from  the  real  or  personal  assets  of  the  war- 
rantor, such  suit  is  maintainable  though  no 
real  assets  descended  to  the  warrantor's  heirs. 

Appeal  from  Superior  Court,  Edgecombe 
County;   Winston,  Judge. 

Action  by  J.  H.  Wiggins  against  James 
Pender,  as  administrator  of  John  Armstrong, 
deceased,  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeaL  Mod- 
ified. 

This  action  was  brought  to  recover  dam* 
ages  for  the  breach  of  a  covenant  of  warran- 
ty, and  was  heard  in  the  court  below  upon 
the  following  statement  of  facts  agreed  upon 
by  the  parties: 

On  the  18th  day  of  December,  1876,  John 
Armstrong,  the  Intestate  of  the  defendant 
Pender,  executed  to  Preston  Justice  and  D. 
R.  H.  Justice  a  deed  for  a  certain  tract  of 
land  lying  In  said  state  and  county  for  the 
recited  consideration  of  $850.  That  the  said 
deed  contained  the  following  covenant,  to 
wit:  "And  the  said  John  Armstrong  and 
wife,  Margaret,  covenant  that  tliey  are  seised 
of  said  premises  in  fee,  and  have  the  right 
to  convey  the  same  In  fee  simple;  that  tbe 
same  are  free  from  all  Incumbrances;  and 
that  they  wlU  warrant  and  defend  the  aald 

T  B.  See  CoTenants,  voL  14.  Cent  Dig.  |  ttt 
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tlUe  to  the  same  against  the  claims  of  all 
persons  whomsoever."  On  the  same  day  the 
said  Preston  and  D.  R.  H.  Jnstice  reconveyed 
the  said  premises  to  the  said  John  Armstrong 
by  deed  of  mortgage  to  secure  the  purchase 
price,, in  fee,  with  all  rights,  privileges,  and 
appurtenances  thereto  belonging,  with  usual 
power  of  sale  in  the  event  of  default  That 
in  the  said  deed  of  mortgage  to  the  said  Arm- 
strong the  said  Justice  warranted  the  title 
to  the  aald  land  In  fee  simple  for  themselves, 
their  heirs  and  assigns,  to  the  said  Arm- 
strong, his  heirs  and  assigns,  l^e  said  land 
-was  thereafter  sold  under  said  mortgage  in 
a  foreclosure  proceeding  under  order  of  the 
court,  and  the  same  was  conveyed  in  fee  sim- 
ple by  the  commissioner  of  the  court  to  the 
ancestor  of  the  plaintiff,  "with  all  privileges 
and  appurtenances  thereto  belonging,  to  him, 
his  heirs  and  assigns,"  without  covenants  of 
warranty;  and  thereafter  said  land  was  al- 
lotted and  set  apart  to  the  plaintiff  In  the  di- 
vision of  his  father's  estate.  At  April  term, 
1901,  of  the  superior  court.  A,  L.  Parrish  and 
wife,  Maggie,  brought  their  action  against 
the  above-named  plaintiff  to  recover  from  him 
the  possession  of  said  land  and  the  rents  and 
profits  thereof.  That  the  said  Maggie  claim- 
ed said  land  by  virtue  of  a  deed  by  John 
Armstrong  and  wife  prior  in  date  to  his  deed 
to  the  said  Justices,  and  in  said  action  it  was 
adjudged  that  the  said  Maggie  Parrish  was 
entitled  to  recover  the  possession  of  the  land 
and  the  rents  and  profits  thereof,  for  that  the 
said  Armstrong  had  only  a  life  estate  In  the 
land  at  the  date  of  his  deed  to  the  Justices. 
That  the  plaintiff  was  evicted  and  ousted 
from  said  land  under  and  by  virtue  of  said 
Judgment,  and  has  since  bronght  this  suit, 
and  paid  to  the  said  Maggie  the  sum  of  $250,» 
44  as  rents  and  profits  of  the  land,  and  paid 
the  further  sum  of  $18  costs  of  said  action. 
That  $100  was  a  reasonable  attorney's  fee 
for  defending  said  action  against  the  plain- 
tiff. John  Armstrong  died  in  July,  1885,  and 
on  the  10th  day  of  July,  1885,  Margaret  Arm- 
strong duly  qualified  as  his  administratrix, 
and  the  said  Margaret  died  In  1892,  and  there- 
after, to  wit,  on  May  6,  1901,  James  Pender 
duly  qualified  as  administrator  de  bonis  non 
of  said  John  Armstrong.  The  plaintifl 
bronght  this  action  on  May  6,  1901.  Maggie 
Parrish  died  In  the  spring  of  1902,  leaving 
a  will,  and  one  child,  and  on  the  27th  of  Oc- 
tober, 1902,  A.  li.  Parrish  qualified  as  execu- 
tor of  the  will  and  as  guardian  of  the  child. 
It  is  agreed  that  the  amount  of  damage  which 
the  court  shall  consider  in  the  plaintiff's  re- 
covery, If  the  court  be  of  the  opinion  that 
he  is  entitled  on  these  facts  to  recover  the 
same.  Is  $850,  the  purchase  price  of  the  land, 
and  the  sum  of  $218.99,  being  the  rent,  prof- 
its, and  costs  up  to  April  15,  1901,  when  Judg- 
ment was  recovered  against  the  plaintiff  as 
above  stated,  and  he  was  ousted,  and  the  in- 
terest on  $1,068.99  from  said  date,  and  the 
further  sum  of  $50,  paid  as  rent  since  said 
Judgment,   with '  Interest  thereon  from   De- 


cember 6,  1901,  and  the  further  sum  of  $100, 
reasonable  attorney's  fees,  paid  by  the  plain- 
tiff in  defending  the  title  to  the  land  in  said 
suit. 

Judgment  was  rendered  for  the  plaintiff 
against  the  defendant  James  Pender,  as  ad- 
ministrator, alone,  for  the  sum  of  $1,166.99, 
with  Interest  on  $1,068.99  from  April  15,  1901, 
and  costs,  from  which  Judgment  the  defend- 
ant appealed. 

The  foUowtog  are  the  contentions  of  the  de- 
fendant as  appears  from  the  case  agreed:  (1) 
That  the  plaintiff  was  not  the  assignee  of  the 
covenants  contained  In  the  deed  from  John 
Armstrong  to  Preston  and  D.  R.  H.  Justice, 
and  cannot  maintain  this  action  for  the 
breach  of  same.  (2)  That  the  covenants  con- 
tained In  said  deed  were  extinguished  by  the 
reconveyance  of  said  land  to  John  Armstrong 
by  the  said  Preston  and  D.  R.  H.  Justice, 
and  no  right  of  action  accrued  thereon  to  the 
plaintiff.  (3)  That  any  cause  of  action  aris- 
ing upon  the  covenants  In  said  deed  is  barred 
by  the  statute  of  limitations  pleaded  In  the 
answer.  (4)  That  it  does  not  appear  from 
the  "agreed  statement  of  facts"  that  A.  L. 
Parrish  and  wife  recovered  said  land  of  the 
plaintiffs  by  reason  of  a  paramount  title.  <5) 
That  neither  the  costs  nor  attorney's  fees  In- 
curred by  the  plaintiff  In  the  suit  of  A.  L. 
Parrish  and  wife  should  be  included  in  the 
damages,  for  that  no  notice  was  g^iven  the 
defendant  to  defend  said  action.  (6)  That  on 
the  facts  agreed  the  plaintiff  is  not  entitled 
to  recover. 

The  plaintiff  also  contended  In  his  brief 
that  It  does  not  appear  from  the  agreed  facts 
that  any  real  assets  descended  to  the  heirs 
of  Armstrong. 

OilUam  &  Gilliam,  for  appellants.  John  L. 
Bridgers  and  Q.  M.  T.  Fountain,  for  appel- 
lee. 

WALKER,  J.  (after  stating  the  case).  The 
argument  in  this  case  was  confined  to  the 
first  contention  of  the  defendant,  namely, 
that  the  plaintiff  is  not  the  assignee  of  the 
covenant  contained  in  the  deed  from  Arm- 
strong to  the  Justices,  as  the  covenant  does 
not  contain  the  word  "assigns,"  and  be  can- 
not, therefore,  maintain  this  action  for  a 
breach  of  the  same.  This  important  ques- 
tion was  discussed  with  much  learning  and 
ability,  but  the  other  exceptions  were  not 
argued  by  counsel,  though  they  were  not 
abandoned,  and  it  is,  therefore,  our  duty  to 
consider  and  decide  them  in  connection  with 
the  exception  Just  mentioned. 

It  is  a  mistake  to  suppose  that  the  mod- 
em covenant  for  title  is  to  be  construed  by 
the  same  rigid  rule  as  the  ancient  warranty. 
The  latter  never  existed  In  this  state,  and  In 
England,  by  statute  of  8  &  4  Wm.  IV,  the 
effect  of  warranty  In  tolling  a  right  of  entry 
was  taken  away,  and  the  writs  of  warrantia 
chartae — when  the  warrantee  was  impleaded 
In  an  assize,  and  a  voucher  or  vouchee  to 
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warranty  In  a  real  action,  by  the  help  of  j 
trblcb  the  party  wishing  to  obtain  the  protec- 
tion of  the  warranty  might  have  defended 
himself  or  received  lands  of  equal  value  in 
place  of  those  he  had  lost— were  abolished,  so 
that  the  warranty  of  real  estate,  which  had 
long  been  disused,  has  no  practical  operation; 
and,  indeed,  we  are  told  by  Blackstone  that 
the  covenant  In  modem  practice  entirely  su- 
perseded It.  2  Sharswood's  Blackstone,  SOS, 
and  notes. 

The  defendant's  counsel  relied  on  the  case 
of  Smith  ▼.  Ingram,  130  N.  0.  100,  40  S.  B. 
984,  but  it  will  be  seen  by  reference  to  Coke 
that  In  the  passage  quoted  In  that  case,  viz., 
"If  a  man  doth  warrant  land  to  another  with- 
out this  word  'heirs,'  his  heirs  shall  not 
vouch;  and,  regularly,  if  he  warrant  land  to 
a  man  and  his  heirs  without  naming  assigns, 
his  assignee  shall  not  vouch,"  he  referred  to 
the  ancient  warranty,  for  In  the  very  next 
passage  he  says,  "But  note,  there  is  a  diver- 
sity between  a  warranty  that  is  a  covenant 
real,  which  blndeth  the  party  to  yield  land 
or  tenements  in  recompense,  and  the  cove- 
nant annexed  to  the  land,  which  Is  to  yield 
but  damages,  for  that  a  covenant  Is  In  many 
cases  extended  further  than  the  warranty." 
Coke,  384b.  He  further  says  that,  even 
though  the  assignee  Is  a  stranger  to  the  cov- 
enant—that is,  not  a  privy  in  contract— he 
can,  nevertheless,  have  an  action  on  the  cov- 
enant for  a  breach,  because  the  covenant 
runs  with  the  land.  "In  this  case  the  assigns 
shall  have  an  action  of  covenant,  albeit  they 
were  not  named,  for  that  the  remedy  by 
covenant  doth  run  with  the  land,  to  give  dam- 
ages to  the  party  grieved,  and  is  in  a  man- 
ner appurtenant  to  the  land.  See  in  Spen- 
cer's Case,  before  remembered,  divers  other 
diversities  between  warranties  and  cove- 
nants which  yield  but  damages."  Coke,  885a. 
And  so  it  was  resolved  in  Spencer's  Case 
that:  "If  a  man  makes  a  feoffment  by  words 
sufficient  to  imply  a  warranty,  the  assign  of 
the  feoffee  shall  not  vouch,  but.  If  a  man 
make  a  lease  for  years  by  words  which  imply 
a  covenant,  if  the  assignee  of  the  lessee  be 
evicted,  he  shall  have  a  writ  of  covenant; 
for  the  lessee  and  his  assignee  hath  the  year- 
ly profits  of  the  land  which  shall  grow  by 
his  labor  and  Industry  for  an  annual  rent, 
and  therefore  it  is  reasonable  when  he  bath 
applied  his  !abor,  and  employed  bis  cost  upon 
the  land  and  be  evicted  (whereby  he  loses 
all),  that  he  shall  take  such  benefit  of  the 
devise  and  grant  as  the  first  lessee  might, 
and  the  lessor  bath  no  other  prejudice  than 
what  his  especial  contract  with  the  first  les- 
see has  bound  him  to.  The  principle  does 
not  depend  upon  tenure,  but  upon  privity  of 
estate.  The  question  involved  Is  whether 
the  parties  have  sufficient  mutual  relation  to 
the  land  which  the  covenant  concerns,  or,  as 
it  is  commonly  expressed  In  the  cases,  wheth- 
er there  Is  a  privity  of  estate,  which  is  con- 
sidered necessary  when  there  Is  no  privity  of 
contract    It  will  be  seen  that  the  necessary 


relation  is  something  different  flrom  the  an- 
cient privity  of  estate,  and  that  in  many 
cases  the  expression  is  used  in  a  modem 
sense.  •  •  •  The  original  and  ancient 
warranty  was  a  real  -covenant,  the  remedy 
on  which  was  by  voucher  or  writ  of  war- 
rantla  chartse,  and  which  bound  the  cove- 
nantor to  replace  the  lands,  in  case  of  the 
eviction  of  the  grantee,  by  others  of  equal 
value.  The  modem  covenants  of  title,  which 
are  often  spoken  of  as  personal  covenants 
because  the  action  on  them  is  a  personal  ac- 
tion, have  taken  the  place  of  this.  All  of 
these  are  for  the  benefit  of  the  land,  and  as 
loss  suffered  by  breach  of  any  usually,  If  not 
always,  falls  on  the  owner  of  the  land,  there 
would  seem  much  practical  advantage  if  the 
owner  of  the  land,  who  suffen  loss  by  a 
breach  of  any  of  them,  could  have  bis  action 
against  the  covenantor.  •  •  •  But,  howr 
ever  it  may  be  with  covenants  of  seisin  and 
against  incumbrances  (which  are  necessarily 
broken,  If  at  all,  when  made),  a  covenant  of 
warranty— that  Is,  the  covenant  to  warrant 
and  defend— is  always  regarded  as  a  pro- 
spective covenant,  the  benefit  of  which  will 
run  with  the  land  to  any  successive  gran- 
tee, and  of  which  there  will  be  no  breach 
until  eviction.  •  •  •  This  covenant  of 
warranty  binds  the  original  grantor  and  his 
personal  representatives  to  the  owner  of  the 
laid,  and  any  owner  during  whose  posses- 
sion a  breach  occura  can  sue  any  or  all  pre- 
vious covenantora,  even  though  the  deed  nn- 
der  which  be  himself  claims  has  no  covenant 
of  warranty.  •  •  •  In  order  that  an  as- 
sign shall  be  so  far  identified  in  law  with 
the  original  covenantee,  he  must  have  the 
same  estate — that  is,  the  same  status  or  In- 
heritance-wind thus  the  same  persona  quoad 
the  contract  The  privity  of  estate  which  to 
thus  required  la  privity  of  estate  with  the 
original  covenantee,  not  with  the  original 
covenantor;  and  this  Is  the  only  privity  of 
which  there  is  anything  said  in  the  ancient 
books.  In  this  case  privity  of  estate  is  con- 
sidered as  something  entirely  different  from 
tenure.  Clearly,  the  presence  of  tenure  is 
not  necessary  to  enable  covenants,  either  as 
to  their  benefits  or  their  burdens,  to  run  witb 
the  land."  Spencer's  Case,  1  Smith,  L.  C. 
(9th  Ed.)  174,  and  notes. 

It  is  said  by  Mr.  Rawle,  In  his  excellent 
work  on  Covenants,  that:  "In  the  earliest 
days  of  the  law  of  which  we  have  accurate 
knowledge,  warranty,  which,  like  homage, 
was  a  natural  incident  of  tenure,  passed  with 
the  transfer  of  the  estate,  and  Inured  to  the 
benefit  of  the  owner  for  the  time  being. 
When,  later,  deeds  were  Introduced,  and  the 
warranty  was  either  express  or  was  Im- 
plied from  the  word  of  grant,  'dedl,*  neither 
the  heir  nor  the  assign  of  the  grantee  could 
take  advantage  of  the  warranty  unless  ex- 
pressly named.  But  while  this  was  so  as  to 
warranty,  it  was  not  so  as  to  certain  cove- 
nants; and  cbieflj*  among  these  were  the 
covenants  for  title,  the  l>eneflta  of   which 
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passed  with  the  land  to  tiie  belr  or  the  as- 
sign, tbon^h  not  expressly  named.  Just  why 
or  bow  this  was  so  is  nowhere  stated  in  the 
old  books  with'  sncb  precision  as  would  pre- 
clude argument  In  more  modem  times, 
amidst  much  differences  of  opinion,  the  doc- 
trine has  been  variously  supposed  to  depend 
upon  privity  of  tenure,  or  privity  of  estate, 
upon  the  nature  of  the  estate,  upon  the  na- 
ture of  the  covenant,  and  upon  the  relation 
of  the  covenant  to  the  estate;  and  the  difS- 
culty  of  the  questions  themselves  l8  not  less 
great  than  the  practical  Importance  of  their 
results.  But,  whatever  may  have  been  ttie 
grounds  on  which  the  doctrine  was  orlg^lnally 
based.  It  has  been  from  the  earliest  times 
consistently  held,  both  with  regard  to  the 
ancient  warranty  and  the  modem  covenants 
for  tltl3,  that  they  run  with  the  land  to  its 
owner  for  the  time  being;  that  Is  to  say, 
the  owner  of  the  land  Is  considered  entitled 
to  the  benefit  of  all  the  warranties  and  cov- 
enants which  the  prior  owiiers  in  the  chain 
of  title  may  have  given."  Rawle  on  C!ove- 
nants  (5tfc  Ed.)  p.  292,  §3  203,  204.  He  fur^ 
ther  says,  quoting  fron.  Coke  the  passage 
abova  mentioned:  "As  respects  the  rights  of 
the  assignee,  a  dlstlnctlou  always  existed  be- 
tween warrsnty  and  the  covenants  for  title. 
Thus  the  wcrranty  Implied  by  the  word 
'dcdi'  could  not  be  taken  advantage  of  by 
the  asatgnee  of  him  who  had  receired  it,  but, 
If  a  man  make  a  lease  for  years  by  the  word 
"concesBl,"  or  "demlsl"  (which  Implies  a 
covenant),  If  the  assignee  of  the  lessee  be 
evicted,  he  shall  have  a  writ  of  covenant.' 
So  with  respect  to  the  warranty  and  the  cov- 
enant when  expressed  In  words.  'Regularly,' 
says  Coke,  If  a  man  warrant  land  to  another 
and  his  heirs  without  naming  asslpns,  his  as- 
Bignee  shall  not  vouch,'  but  with  respect  to 
a  covenant  the  role  is  different,  and  the  as- 
signee could  take  advantage  of  it  though  not 
named."    Bawle,  supra,  $  31& 

We  have  the  authority  of  Chjincellor  Kent 
for  saying  that  the  remedy  by  the  ancient 
warranty  never  had  any  practical  existence 
In  this  country,  and  the  personal  covenants 
bave  superseded  the  old  warranty,  the  reme- 
dy upon  them  being  by  action  of  covenant 
against  the  grantor  or  his  representatives  to 
recover  compensation  In  damages  for  the 
land  lost  by  the  eviction  for  failure  of  title. 
Upon  evictlou  of  the  freeholder,  no  action  of 
covenant  lay  at  common  law  upon  the  war^ 
ranty.  The  party  had  only  a  writ  of  war- 
rantia  chartte  upon  his  warranty  to  recover 
a  recompense  in  value  to  the  extent  of  the 
value  of  bis  freehold.  The  covenant  of  war- 
ranty and  the  covenant  of  quiet  enjoyment 
are  not  strictly  personal,  like  the  covenant  of 
seisin,  which  Is  broken  when  the  deed  is  de- 
livered If  the  title  Is  defective;  but  they  are 
prospective  In  their  operation,  and  an  oustor 
or  eviction  is  necessary  to  constitute  a  breach. 
Tbese  covenants  are,  therefore,  in  the  nature 
ot  real  covenants,  and  run  with  the  land  con- 
veyed, and  descend  to  the  heirs,  and  vest  In 


assignees  or  purchasers.    4  Kent  (IStfa  Bd.) 
p.  471  (538)  et  seq. 

It  is  said  in  Minor's  Institutes:  "Cove' 
nants  which  run  with  the  land  are  those 
which  affect  the  nature,  quality,  or  value  of 
the  thing  granted,  where  there  is  a  privity  of 
estate  between  the  contracting  parties— as  a 
covenant  to  be  answerable  for  the  title. 
Covenants  of  this  description  pass  with  the 
land,  and  are  binding  on  and  in  favor  of  the 
assignee,  although  assigns  be  not  expressly 
named.  The  most  Important  by  far  of  cove- 
nants which  run  with  the  land  are  those 
which  relate  to  the  title."  2  Minor,  Inst  p. 
718.  "Covenants  for  title  are  termed  real 
covenants,  and  pass  to  the  assignees  of  the 
land  by  the  common  law,  who  may  main- 
tain actions  on  them  against  the  vendor  and 
his  real  and  personal  representatives;  and 
as  to  covenants  relating  to  the  land  it  seems 
that  an  assignee  may  maintain  an  action  on 
the  covenants,  although  the  covenants  were 
entered  into  with  the  original  grantee  and  his 
heirs  only."  2  Sngden  on  Vendors  0th  Ed.) 
p.  89.  "A  covenant  which  has  for  Its  object 
something  annexed  to  or  Inherent  In  or  con- 
'  nected  with  real  property— such  as  a  cove- 
nant for  quiet  enjoyment,  for  repairs,  for 
payment  of  rent— mns  with  the  thing  de- 
mised, and  the  assignee,  though  not  named 
therein.  Is  bound  thereby,  and  entitled  to  the 
advantages  of  If"  1  Leigh,  Nisi  Prius,  p. 
620;  Sacheverell  v.  Froggatt,  2  Saunders, 
Rep.  371;  Bally  v.  Wells,  3  Wlls.  25;  Tatem 
v.  Cbaplln,  2  H.  Blk.  133;  3  Washburn  on  R. 
P.,  pp.  407-504.  Certain  covenants  are  ap- 
purtenant to  the  estate  granted  by  the  deed 
in  which  such  covenants  are  contained,  and 
bind  the  assignees  of  the  covenantor,  and 
▼est  in  the  assignees  of  the  covenantee  In 
the  same  manner  as  If  they  bad  personally 
made  them.  In  England  all  covenants  for 
title  are  considered  as  appurtenant  to  the 
land,  and  to  run  with  it  But  in  this  coimtry 
the  covenants  for  title  considered  as  ronning 
with  the  land  are  those  for  quiet  enjoyment 
for  further  assurance,  and  of  warranty.  2 
Devlin  on  Deeds,  §  940;  Myggatt  v.  Coe,  14^2 
N.  Y.  86,  36  N.  E.  870,  24  L.  R.  A.  850.  In 
the  case  of  Bradford  v.  Long,  4  Bibb,  226, 
the  court  says:  "In  this  country  the  cove-, 
nant  of  warranty  is  considered  as  only  bind- 
ing the  party  to  give  damages  as  a  compensa- 
tion for  the  loss  of  the  land  warranted;  and 
such  a  covenant  Is  in  this  respect  more  exten- 
sive than  the  ancient  warranty,  for  the  as- 
sign, though  not  named  In  the  covenant,  may 
have  a  remedy  for  brea(^  of  It;"  dtlng  Coke, 
SS  386b  and  385a,  supra.  "The  covenant  of 
general  warranty  is  one  that  runs  with  the 
estate  in  reference  to  which  it  Is  made,  and 
may  be  availed  of  by  any  one  to  whom  the 
same  may  come  by  conveyance  sufficient 
to  transfer  the  title  to  the  land."  Chandler 
V.  Brown,  59  N.  H.  370.  "It  Is  of  the  nature 
of  this  covenant  to  partake  of  the  estate  in 
the  land,  and  to  pass  with  it  by  descent  or 
purchase,  so  long  as  it  remains  unbroken.'* 
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Ford  T.  WalBworth,  18  Wend.  337.  "It  la  a 
covenant  Incident  to  the  estate,  made  tot  Its 
security  and  protection,  and  beneficial  to  the 
person  to  whom  V}e  estate  should  come,  but 
to  no  other."  White  T.  Whitney,  3  Mete. 
(Mass.)  86. 

The  above  authorities  establish  the  proposi- 
tion that  the  covenant  of  warranty  is  a  cove- 
nant real,  In  the  sense  that  It  is  annexed  or 
incident  to  the  estate  conveyed  by  the  deed, 
and  runs  with  it  inseparably  for  the  benefit 
of  all  who  may  succeed  to  the  title  by  pur- 
chase, and  who  sustain  the  relation  toward 
the  original  covenantee  of  privies  in  estate, 
whether  those  who  should  succeed  to  the  title 
as  assignees  who  are  expressly  named  as  such 
in  the  covenant  or  not  Liewls  y.  Cook,  35 
N.  O.  193;  MarUand  v.  Crump,  18  N.  O.  94, 
27  Am.  Dec.  230. 

In  this  state  the  warranty  has  been  treat- 
ed as  a  personal  covenant  annexed  to  the  es- 
tate, and  running  with  it  as  a  aaf^^uard  and 
protection  to  the  grantee  and  his  heirs  or  the 
assignees  or  purchasers  of  the  estate  in  ques- 
tion, and  is  not  regarded  strictly  as  a  cove- 
nant real,  within  the  meaning  of  the  old  law 
and  the  operation  of  the  principles  concern- 
ing real  actions.  A  more  liberal  construc- 
tion is  given  to  It  with  the  view  of  "meeting 
more  fully  the  intention  of  the  parties  and 
the  ends  of  Justice."  Sprulll  t.  Leary,  S5  N. 
C.  419:  Sutherland  v.  Stout,  68  N.  O.  449; 
Markland  v.  Crump,  18  N.  C.  95,  27  Am.  Dec. 
230;   Blount  v.  Harvey,  61  N.  C.  189, 

But  In  this  case  we  think  the  covenant  by 
a  dear  and  necessary  implication  must  inure 
to  the  benefit  of  the  plaintiff  as  assignee,  al- 
though the  word  "assigns"  was  not  used  in 
the  warranty.  The  words  "heirs  and  as- 
signs" are  used  in  the  habendum,  and  the 
grantees  are  also  named  In  the  habendum, 
bat  not  In  the  warranty.  Can  it  be  supposed 
that  the  grantor  did  not  Intend  a  covenant  for 
the  benefit  of  the  grantee?  Yet  this  must  be 
true  unless  it  to  held  that  the  covenant  should 
be  construed  as  made  for  the  benefit  of  him 
wlio  is  named  In  the  habendum.  In  Uerrin 
V.  McEntyre,  8  N.  C.  410,  this  court  held  that, 
when  the  habendum  In  a  deed  is  to  a  man 
and  his  heirs  forever,  he  may  recover  for  an 
.eviction  on  a  general  warranty,  though  his 
name  Is  not  mentioned  In  the  warranty,  and 
though  it  is  not  stated  in  the  clause  of  war- 
ranty to  whose  benefit  it  shall  Inure,  for  "It 
is  the  nature  of  a  warranty  to  run  with  the 
estate,  and,"  as  Coke  says,  "though  In  the 
clause  of  the  warranty  it  be  not  mentioned  to 
whom,  etc.,  yet  shall  it  be  Intended  to  the 
feolTee."  Coke,  t  384.  If  It  Inure  to  the 
feofl'ee  when  not  named  In  the  warranty, 
why  not  as  well,  and  with  equal  reason,  to 
the  heirs  and  assigns  to  whom  the  estate  is 
limited  in  the  habendum,  when  tbey  are  not 
named  in  the  warranty? 

We  conclude,  therefore,  that  the  plaintiff 
citn  maintain  this  action  for  the  breach  of  the 
covenant,  'unless  barred  of  a  recovery  for 
some  other  reason  set  up  in  defense.    The  re- 


conveyance of  the  land  by  mortgage  from  the 
Justices  to  Armstrong  did  not  have  the  ef- 
fect of  extinguishing  the  covenant,  but  the 
mortgagee  was  entitled  to  the  benefit  of  the 
covenant  in  the  mortgage  as  an  Indemnity 
against  the  acts  of  the  Justices  In  so  far  as 
necessary  to  protect  the  estate  he  held  as  se- 
curity for  the  debt  from  any  defect  of  title 
which  might  arise  from  said  acts.  There 
was  no  estoppel  or  rebutter,  and  when  the 
land  was  sold  the  benefit  of  the  original  cove- 
nant passed  to  the  .purchaser.  This  subject 
is  fully  discussed  in  Bawle  on  Covenants,  || 
266,  217,  and  218,  and  the  cases  are  there 
collated.  See,  also,  3d  Washburn  on  Real 
Property;  Resser  v.  Carney,  52  Minn.  397, 
54  N.  W.  89;  Lewis  y.  Cook,  supra;  Mark- 
land  y.  Crump,  supra.  "Where  land  la  con- 
veyed by  deed  of  warranty,  and  the  same 
premises  at  the  same  time  are  reconveyed  In 
mortgage  with  like  covenants,  the  covenants 
in  the  mortgage  deed  will  not  operate  to  pre- 
clude the  maintenance  of  an  action  on  flie 
covenants  of  the  absolute  deed."  Brown  v. 
Staples,  28  Me.  497,  38  Am.  Dec.  504.  Nor 
will  they  operate  by  way  of  rebutter  to  pre- 
vent circuity  of  action.  Haynes  v.  Stevens, 
11  N.  H.  28;  Sumner  v.  Barnard,  12  Mete. 
(Mass.)  459;  Hubbard  t.  Norton,  10  Conn. 
422. 

The  plaintifTs  cause  of  action  is  not  barred 
by  the  statute  of  limitations.  It  did^ot  ac- 
crue until  there  was  an  eviction,  wtueh  took 
place  In  1901,  and  the  statute  does  not  com- 
mence to  run  until  the  right  of  action  has 
accrued. 

We  are  also  of  the  opinion  that  It  sufiJ- 
clently  appears  in  the  case  that  there  was 
an  eviction  by  one  holding  a  paramount  title. 
It  is  admitted  that  Mrs.  Parrish  brought  her 
action  against  the  plaintiff  and  recovered 
Judgment  and  that  by  process  issuing  upon 
said  Judgment  the  plaintiff  was  evicted.  Both 
parties  claimed  under  John  Armstrong,  and 
Mrs.  Parrish  held  a  deed  from  Armstrong 
prior  in  date  To  the  deed  from  him  to  the  Jus- 
tices, under  which  the  plaintiff  in  this  action 
claims.  As  the  parties  were  estopped  to  de- 
ny the  title  of  John  Armstrong,  the  older 
deed  of  Mrs.  Parrish  was  sufficient  to  show 
that  she  held  the  better  title  as  between  her 
and  the  plaintiff. 

The  next  question  in  the  case  relates  to 
the  damages,  and  especially  to  the  right  of 
the  plaintiff  to  have  counsel  fees  which  he 
paid  out  In  defending  the  suit  of  Parrish  v. 
WiggrlDS  included  in  the  recovery.  The  cove- 
nant of  warranty  is  a  contract  of  Indemnity, 
and,  while  the  usual  rule  is  that  the  plaintiff 
recovers  only  the  amount  of  the  purchase 
money  and  interest,  it  is  held  by  many  courts 
outside  of  this  state  that  he  can  recover  also 
any  amoimt  he  Is  compelled  to  pay  as  costs 
and  expenses  in  defense  of  the  title,  so  that 
he  may  be  fully  indemnified  against  any  loss 
by  reason  of  the  breach  of  the  covenant 
provided  always  the  cost  and  expenses  so 
paid  by  him  are  reasonable.    It  seems  to  b« 
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conceded  in  gome  of  tbe  cases  that  be  l8  enti- 
tled to  recover  as  a  part  of  bis  compensation 
or  damages  the  cost  of  defending  the  suit  in 
wliicb  tbe  Judgment  against  him  for  the  pos- 
session of  the  premises  was  given,  and  also 
that  attorney's  fees  may  be  included  wben 
tlie  warrantor  lias  been  notified  of  tbe  suit, 
and  requested  or  vouched  to  come  in  and  de> 
fend  tbe  title;  and  it  is  held  in  tbe  greater 
number  of  cases  that  be  la  entitled  to  recover 
attorney's  fees  whether  tbe  covenantor  was 
notified  or  not  Tbe  reason  for  this  rule,  as 
gathered  from  the  cases,  would  seem  to  be 
based  upon  tbe  following  considerations:  If 
tbe  covenantee  defends  the  suit  In  good  faith, 
and  with  proper  diligence,  what  be  does 
Is  for  tbe  benefit  of  tbe  covenantor,  and 
sucb  expenses  as  are  necessarily  Incurred  by 
him  are,  tberefore,  Inseparably  connected 
with  his  claim  of  Indemnity.  It  would  be  too 
much  to  require  tbe  grantee  in  a  deed  of  war- 
ranty to  decide  at  his  peril  on  tbe  validity 
of  a  title  set  up  in  opposition  to  that  which 
tbe  grantor  undertook  to  convey.  By  tbe 
covenant  tbe  grantor  agrees  not  only  to  war- 
rant, but  to  defend,  tbe  title;  and  if  tbe  cove* 
nantee  Is  compelled  to  make  the  defense,  or 
suffer  a  Judgment  by  default,  be  should  re- 
cover in  an  action  on  the  covenant,  as  It  Is 
a  contract  of  indemnity,  what  be  has  thus 
been  compelled  to  pay  out  Smith  v.  Comp- 
ton,  23  B.  O.  L.  106;  Sumner  v.  Williams,  8 
Mass.  162,  6  Am.  Dec.  83;  Rlckert  v.  Snyder, 
9  Wend.  416;  Ryerson  v.  Obapman,  66  Mft 
S57;  Meservey  v.  Snell,  94  Iowa,  222,  62  N. 
W.  767,  58  Am.  St  Rep.  391;  Harding  v. 
Larkin,  41  Dl.  420.  Whether  these  consld^a- 
tlons  should  induce  us  to  allow  counsel  fees 
as  a  part  of  tbe  damages  is  a  question  we 
need  not  decide  until  it  is  actually  presented 
in  a  case  before  us.  While,  as  We,  have  al* 
ready  said,  it  seems  to  be  held  in  a  majority 
of  tbe  cases  that  the  covenantee  may  in- 
crease bis  damages  by  the  amount  of  reason- 
able costs  and  counsel  fees  paid  by  bim  in 
defending  the  suit  for  tbe  recovery  of  tbe 
land  without  giving  notice  to  tbe  covenantor, 
we  prefer  to  adopt  tbe  rule  which  appears  to 
us  to  be  more  In  consonance  with  reason  and 
right  snd  to  recognize  and  enforce  tbe  Just 
principle  that  a  man  should  be  beard  before 
be  la  required  to  pay,  or  to  have  bis  day  in 
court  or  at  least  a  chance  to  have  it  We 
think  that  the  covenantor  was  entitled  to  no- 
tice to  come  in  and  defend  the  suit,  and  that 
be  should  not  be  adjudged  to  pay  any  counsel 
fees  without  having  had  an  opportunity  to 
comply  with  his  contract  and  defend  the  suit 
himself,  or,  if  he  desired  to  do  so,  to  submit 
to  a  judgment,  and  save  any  additional  costs 
and  expenses,  if  be  should  discover  that  bis 
title  was  so  defective  as  to  render  useless 
further  resistance  to  tbe  suit  This  view  ia 
well  expressed  in  tbe  case  of  Chestnut  v.  Ty- 
son, 105  Ala.  163,  16  South.  726,  53  Am.  St 
Rep.  101:  "If  notice  bad  been  given  to  tbe 
appellants  [covenantors],  they  might  have 
thought  proper  to  defend  the  suit  and  em- 


ploy their  own  counsel,  or  they  might  have 
come  to  tbe  conclusion  that  tbe  title  of  the 
plaintiff  In  tbe  ejectment  could  not  be  suc- 
cessfully resisted,  and  they  might,  therefore, 
have  determined  not  to  incur  useless  expense 
in  making  a  defense,  and  prefer  to  perform 
their  covenants  by  paying  to  the  appellees  the 
amount  of  damages  to  which  they  might  be 
entitled.  Of  course,  this  rule  would  not  ap- 
ply to  sucb  of  the  costs  of  the  ejectment  suit 
as  would  be  adjudged  against  the  defendant 
therein,  though  no  defense  was  made,  as  up- 
on default  for  instance;  and  these,  we  ap- 
prehend, might  be  recovered  on  the  covenant 
notwithstanding  notice  to  the  covenantor  had 
not  been  griven,  since  it  is  only  the  expense 
of  defending  tbe  suit  which  he  would  have, 
upon  notice,  the  election  of  incurring  or  not." 
Crisfleld  v.  Storr,  36  Md.  129-151,  11  Am. 
Rep.  480.  Tbe  rule  we  propose  to  adopt  is 
tbe  safest  and  best,  as  It  is  easy  and  conven- 
ient for  tbe  covenantor  to  grive  sucb  notice, 
and,  besides.  Important  advantages  might  ac- 
crue to  him  from  doing  so.  There  Is  no  hard- 
ship in  the  rule,  as  there  would  or  might  be 
If  a  contrary  rule  were  laid  down. 

The  appellant  does  not  except  to  tbe  al- 
lowance of  the  costs  of  the  other  suit  in 
which  plaintiff  lost  the  land,  but  does  except 
to  the  award  of  counsel  fees  as  part  of  the 
damages,  because  no  notice  of  tbe  suit  was 
given.  As  It  does  not  appear  in  the  case  that 
any  sucb  notice  was  served  on  tbe  defendant, 
this  exception  is  sustained,  and  tbe  Judgment 
of  the  court  below  is  modified  accordingly. 

The  last  objection  to  tbe  plaintiff's  right  to 
recover  upon  the  facts  stated  cannot  be  sus- 
tained. It  is  not  necessary,  in  this  case,  that 
real  assets  should  have  descended  to  tbe 
heirs  of  Armstrong.  They  are  not  sued  Ip 
tbe  case  for  the  breach;  and  in  an  action  or 
the  covenant  as  distinguished  from  tbe  an- 
cient warranty,  the  plaintiff  is  not  required  to 
show  that  tbe  heirs  received  real  assets.  Tbe 
plaintiff  is  not  trying  to  avail  himself  of  the 
warranty  by  way  of  rebutter.  The  ordinary 
covenants  for  title  are  personal  covenants  in 
the  sense  that  they  are  binding  on  the  per- 
sonal representative  of  the  covenantor,  and, 
though  they  run  with  tbe  land,  they  are  not 
strictly  real  covenants  within  the  meaning  of 
tbe  ancient  feudal  law.  Garter  v.  Denman,  23 
N.  J.  Law,  260.  This  Is  like  any  other  action 
on  a  covenant  sounding  in  damages,  and  the 
Judgment  will  be  satisfied  out  of  the  assets 
of  the  covenantor,  whether  personal  or  real. 
In  like  manner  as  a  recovery  upon  any  other 
obligation.  Under  our  present  procedure  the 
plaintiff  merely  recovers  Judgment  for  bis 
damages,  and  be  must  obtain  satisfaction,  not 
by  execution,  but  by  a  proceeding  to  tiave  the 
assets  of  tbe  Intestate  applied  to  its  payment. 
There  must  be  assets.  It  is  true,  before  the 
plaintitTs  claim  can  be  satisfied,  but  the  fact 
that  no  assets  have  descended  to  the  heirs 
will  not  defeat  the  plaintHTs  right  to  have  a 
Judgment  against  tbe  administrator.  If  there 
are  no  personal  or  real  assets,  the  plaintiff 
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will  get  nothing  on  his  judgment    That  is 
all. 

There  was  error*  in  the  Judgment  of  the 
court  below  as  aboTe  Indicated,  and  Judg- 
ment will  be  entered  In  accordance  with  the 
principles  stated  in  this  opinion.  Judgment 
modified  and  afBrmed. 


032  N.  C.  678) 

CAtJDLB  et  al.  v.  IX)Na. 

(Supreme  Court  of  North  Carolina.    May  10, 
1903.) 

KJBCTMBNT— PROOF  OF  PLAINTIFF'S  TITLE- 
SUFFICIENCY  —  DEFENDANT'S  ACCBPTANCB 
OF  DEED— ESTOPPEL-CONTENTS  OP  DEED- 
BURDEN  OF  PROOF. 

1.  In  ejectment  plaintiffs  introduced  a  deed 
from  one  L.  to  their  father,  dated  September 
21,  1860.  They  then  introduced  their  mother's 
testimony  that  she  and  her  husband  moved  on 
the  laud  in  1860  or  1861;  that  he  went  to  the 
war,  end  she  moved  with  her  children  to  her 
father's:  and  that  her  husband  returned,  and 
died  at  her  father's  house  during  the  war.  She 
also  testified  that  one  H.  went  Into  possession 
of  the  land  soon  after  she  moved  off,  and  after 
him  the  defendant.  She  got  crops  off  the  laud 
after  her  husband's  death.  Held  that,  as  there 
-was  no  evidence  of  possession  for  seven  years 
after  the  deed  from  L.,  a  nonsuit  was  properly 
allowed. 

2.  A  defendant  in  ejectment  is  not  estopped 
to  dispute  plaintiffs'  title  by  having  accepted  a 
deed  frOm  their  mother  after  their  father's 
death,  it  not  appearing  that  her  dower  interest 
was  assigned. 

3.  The  burden  is  on  plaintiffs  in  ejectment, 
claiming  that  defendant  is  estopped  to  dispute 
their  title  by  having  accepted  a  deed  from 
their  mother  after  their  father's  death,  to  show 
that  the  deed  covered  their  mother's  dower  In- 
terest. 

Appeal  from  Superior  Court,  Union  Coun- 
ty; Boblnson,  Judge. 

Action  by  Serena  M.  Candle  and  others 
against  John  S.  Long.  Judgment  for  defend- 
ant entered  on  allowing  a  nonsuit,  and  plain- 
tiffs appeaL    Affirmed. 

Adams  &  Jerome,  for  appellants.  Rodwlne 
&  Stack  and  Armfleld  Sc  Williams,  for  ap- 
pellee. 

DOUGLAS,  J.  This  is  an  action  In  the  na- 
ture of  ejectment,  in  which  the  plaintiffs  seek 
to  recover  lands  admittedly  In  the  possession 
of  the  defendant.  The  plaintiffs  introduced 
in  evidence  a  deed  from  Thomas  B.  Little  to 
Solomon  H.  Mullis,  dated  September  21,  1800, 
and  registered  October  12.  1901.  Plaintiffs 
then  Introduced  Mrs.  R.  E.  Phlfer,  who  testi- 
fied that  Solomon  H.  Mullis  "was  my  first 
husband,  and  we  were  married  about  48  years 
ago.  We  moved  to  the  land  in  1860  or  1861, 
about  the  time  my  husband  bought  It.  We 
made  one  or  two  crops.  It  was  war  times, 
.nnd  my  husband  went  to  the  war,  and  I  mov- 
ed, with  our  two  children,  to  my  father's.  My 
husband  came  from  the  war  very  sick,  and 
died  In  my  father's  house  during  the  war.  We 
had  two  children— Hampton  M.  Mullis  and 
Serena  M.  Mullis.  Serena  married Cau- 
dle, her  present  husband,  when  she  was  only 


17  years  of  age,  and  she  has  been  married  to 
him  ever  since.  Hampton  Is  now  45  years  old. 
No  crop  was  raised  by  us  after  my  hnsband 
moved  off.  Jacob  Helms  went  into  posses- 
sion of  the  land  soon  after  we  moved  off,  and 
after  him  the  defendant.  Long,  went  into  pos- 
session, and  has  been  in  possession  ever  since. 
I  do  not  know  when  they,  took  possession.  I 
got  the  crops  off  the  land  after  my  husband's- 
death.  After  his  death  I  married  J.  W.  Phl- 
fer. After  I  married  Phlfer,  the  defendant. 
Long,  came  to  me,  and  said  he  wanted  to  bay 
my  Interest  in  the  land,  and  my  husband  and 
I  made  him  a  deed."  Plaintiffs  Introdnced 
deed  dated  January  8,  1S73,  and  registered 
December  10,  1886.  This  was  Introdnced  to 
show  that  the  defendant  claimed  under  Solo- 
mon H.  MuIUs.  The  answer  admits  posses- 
sion. Plaintiffs  rested,  and  defendant  moved 
to  nonsuit,  which  was  allowed. 

As  far  back  as  Taylor  t.  Goocb,  48  N.  C. 
467,  It  was  said  that  the  rule  that  the  plaintiff 
In  ejectment  must  recover  on  the  strength  of 
his  own  title,  either  as  being  In  Itself  good 
against  all  the  world  or  good  against  the  de- 
fendant by  estoppel,  was  too  well  established 
In  this  state  to  be  the  subject  of  dlscnsston. 
Hence  we  vrlll  look  alone  to  the  title  of  tbe- 
plaintiffs.  If  they  own  the  land,  they  mnst 
show  it  If  they  do  not  own  the  land,  it 
makes  no  difference  to  them  who  does  own 
It,  and  the  defendant  may  remain  In  posses- 
sion until  the  true  owner  asserts  his  rlgbt. 
The  plaintiff  mnst  show  at  least  a  prima  facte 
title  before  any  evidence  is  required  from  the 
defendant  In  Mobley  v.  Griffin,  104  N.  C. 
112,  10  S.  E.  142,  the  different  methods  by 
which  the  plaintiff  may  show  such  prima  facie 
title  are  thus  stated  by  the  court:  "(1).  He 
may  offer  a  connected  chain  of  title  or  a  grant 
direct  from  the  state  to  himself.  (2)  Wlthont 
exhibiting  any  grant  from  the  state,  he  may 
show  open,  notorious,  continuous,  adverse, 
and  unequivocal  possession  of  the  land  In  con- 
troversy under  color  of  title  to  himself  and 
those  under  whom  he  claims  for  21  years  be- 
fore the  action  was  brought.  (3)  He  may  show 
title  out  of  the  state  by  offering  a  grant  to  a 
stranger  without  connecting  himself  with  it, 
and  then  offer  proof  of  open,  notorious,  con- 
tinuous adverse  possession  under  color  of  title 
In  himself  and  those  under  whom  he  claims 
for  seven  years  before  the  action  was  brought. 
(4)  He  may  show,  as  against  the  state,  pos- 
session under  known  and  visible  boundaries 
for  30  years,  or  as  against  individuals  for  20 
years,  before  the  action  was  brought  (5)  He 
can  prove  title  by  estoppel,  as  by  showing  that 
the  defendant  was  his  tenant,  or  derived  his 
title  through  his  tenant,  when  the  action  -was 
brought  (6)  He  may  connect  the  defendant 
with  a  common  source  of  title,  and  sho^r  In 
himself  a  better  title  from  that  source."  In 
support  of  these  propositions,  numerous  auth- 
orities were  cited  by  the  learned  Justice  writ- 
ing the  opinion,  and  we  are  not  aware  that 
their  correctness  has  since  been  questioned. 
In  the  case  at  bar  the  only  evidence  of  title  in 
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tbe  plalntlffB'  ancestor  MoUIb,  Is  the  deed  from 
Little,  dated  September  21,  1860,  and  there  Is 
no  evidence  of  possession  for  tbe  seven  years 
necessary  to-  ripen  a  title.  Hence  no  prima 
facie  case  has  been  established. 

The  plaintiffs  further  contend  that,  as  tbe 
defendant  took  a  deed  for  tbe  land  from  Mrs. 
Phlfer,  the  widow  of  their  father,  MulUs,  he 
Is  estopped  to  deny  Mnllls'  title.  This  would 
be  so  If  Mrs.  Phifer  bad  been  one  of  tbe  heirs 
or  devisees  of  Mallis,  but  she  bad  no  Interest 
in  the  land  beyond  her  right  of  dower,  which 
does  not  appear  to  have  been  assigned.  Her 
deed  to  the  defendant  Is  not  in  the  record,  and 
hence  we  cannot  tell  what  it  purports  to  con- 
vey. It  Is  argued  that  It  conveyed  only  her 
right  of  dower,  but,  as  that  was  a  fact  to  be 
proved  by  the  plaintiffs,  we  cannot  assume  Its 
truth.  If  the  defendant  had  held  under  a 
deed  for  one  of  the  heirs  or  from  tbe  widow 
conveying  her  right  of  dower,  be  might  hold 
as  tenant  In  common  with  the  heirs;  but  no 
Bueh  facts  appear,  nor  Is  there  proof  tending 
to  establish  them.  The  mere  existence  of  a 
deed  is  no  proof  of  its  contents.  Where  there 
Is  no  evidence  tending  to  establish  a  fact  es- 
sential to  the  plaintiff's  recovery,  as  in  the 
case  at  bar,  a  motion  for  nonsuit  Is  properly 
sustained.  Wittkowski  v.  Wasson,  71  N.  C. 
451;  Sprain  V.  Ins.  Co.,  120  N.  O.  141,  27  S 
E.  36. 

Tbe  Judgmeut  of  the  court  below  Is  af&rm- 
ed. 


(m  N.  C.  «M) 

DOaOETT  ot  al   v.  HABDIN  «t  at 

(Supreme  Court  of  North  Cerolina.    May  18, 
1903.) 

EJBCTMBNT— DEFENDANT'S    POSSESSTON- 
NECESSITT. 

I.  Neither  at  common  law  nor  under  the  Code 
will  ejectment  lie  agalust  a  defendast  who  is 
not  in  possesrion. 

Appeal  from  Superior  Court,  Butherford 
Connty;  R  B.  Jones,  Judge. 

Action  by  E.  H.  Doggett  and  others  against 
P.  H.  Hardin  and  others.  Judgment  for  de- 
fendants entered  on  allowing  a  nonsuit,  and 
plaintiffs  appeal.    AfBrmed. 

Eaves  &  Backer,  for  appellants.  McBrayer 
&  Justice,  for  appellees. 

DOUGLAS,  J.  This  Is  an  action  apparent- 
ly for  the  recovery  of  land,  with  damages 
resulting  from  its  unlawful  detention,  al- 
though the  exact  nature  of  the  relief  de- 
manded, and,  indeed,  of  the  plaintiff's  claim, 
does  not  clearly  appear  in  the  pleadings. 
However,  we  will  treat  it  as  an  action  in  the 
nature  of  ejectment,  which  in  its  origin  and 
essential  features  is  a  possessory  action.  It 
is  true  this  form  of  action  has  been  long 
since  adopted  as  the  usual  method  of  deter- 
mining the  title  to  land,  but  from  its  very 
nature  It  will  not  He  against  one  not  in  pos- 

I I.  Bee  Ejectment,  vol.  17,  Cent.  Dig.  |  O. 
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session.  This  Is  equally  tme  whether  tbe 
action  is  under  tbe  Code  or  at  common  law. 
Viewed  simply  as  an  action  under  the  Code 
for  the  recovery  of  real  property,  it  Is  evi- 
dent, that  the  land  cannot  l>e  recovered  from 
one  who  is  neither  in  actual  nor  constructive 
possession.  As  there  was  no  evidence  tend- 
ing to  show  that  the  defendants  were  In 
possession  at  the  time  of  the  bringing  of  this 
action,  the  motion  for  nonsuit  was  properly 
allowed. 
Affirmed* 


(1S2  N.  C.  686) 

FISHBB  V.  OWENS  et  al. 

(Supreme  Court  of  North  Carolina.    May  18, 
1903.) 

DEED-ABSENCE.  07  SEAL-RBFORHATION— NB- 
CBSSITT  OF  PLEADING. 

1.  A  sberiGTs  deed,  relied  on  by  plaintiff  in 
trespass,  bnt  not  effectual  for  want  of  a  seal, 
cannot  be  reformed  on  the  trial,  where  no  eq- 
uity therefor  has  been  set  up  in  the  complaint. 

Appeal  from  Superior  Court,  Transylvania 
County;  Moore,  Judge. 

Action  by  W.  O.  Fisher  against  William 
Owens  and  others.  From  a  judgment  for  de- 
fendants, entered  on  sustaining  a  motion  to 
dismiss,  plaintiff  appeals.    Affirmed. 

H.  O.  Ewart,  for  appellant 

WALKEB,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  damages  for  cutting 
timber  and  removing  the  same  from  the  land 
described  in  the  complaint,  which  the  plain- 
tiff alleged  belonged  to  htm,  and  also  to  en- 
join defendants  from  cutting  and  removing 
any  more  timber  from  the  said  lands.  In  or- 
der to  show  title  to  tbe  premises,  plaintiff 
introduced  a  grant  from  the  state  to  Jona- 
than Zachary,  issued  in  18S2,  a  deed  from 
Jonathan  Zachary  to  J.  M.  Zachary,  and  a 
deed  from  J.  M.  Zachary  to  Thomas  Steen. 
The  grant  and  the  two  deeds  contained  the 
same  description.  Plaltatlff  then  introduced 
In  evidence  a  paper  writing  purporting  to  be 
a  deed  from  the  sheriff  of  Transylvania  coun- 
ty to  himself,  dated  May  8,  1895,  but  ac- 
knowledged and  recorded  on  the  30th  day  of 
November,  1901.  The  plaintiff  alleged  that 
this  deed  covered  the  land  in  dispute.  There 
was  no  seal  affixed  to  tbe  name  of  the  sheriff. 
The  defendants  objected  to  the  Introduction 
of  this  deed,  but  tbe  court  overruled  the  ob- 
jection, and  stated  that  the  deed  would  be 
admitted  "for  what  It  is  worth,"  and  held 
that  It  was  not  sufficient  to  vest  the  title  in 
the  plaintiff,  even  if  it  covered  the  land. 
The  plaintiff  thereupon  proposed  to  prove  by 
the  sheriff  that  the  seal  was  omitted  by  In- 
advertence and  mistake,  a^d  that  he  was 
wlllins  then  and  there  to  affix  the  seal.  The 
sberifTs  term  of  office  had  expired,  but  be 
was  collecting  taxes  in  arrears  under  a  spe- 
cial act  of  the  General  Assembly.  The  de- 
fendants objected  to  the  evidence  proposed 
to  be  introduced  by  the  plaintiff,  and  also  ' 
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the  affixing  the  seal  of  the  sheriff  to  the 
deed;  and,  the  objection  having  been  sus- 
tained, the  plaintiff  excepted.  The  plain- 
tiff introduced  evidence  for  the  purpose  of 
showing  that  he  liad  been  In  adverse  pos- 
session of  the  land,  which  was  called  the 
"Steen  Tract,"  but  we  thinli  that,  upon  a 
careful  examination  of  the  evidence,  the 
plaintiff  failed  to  show  any  sufficient  pos- 
session of  the  land  in  dispute  to  give  him  a 
standing  in  court  as  against  the  defendants. 
Even  if  the  sheriffs  deed  could  be  regarded 
as  color  of  title,  plaintiff  did  not  introduce 
any  evidence  of  adverse  possession  under  it. 
The  paper  called  the  "sherlfTs  deed"  was 
dated  May  8,  1895,  and  this  action  was  com- 
menced on  the  7th  day  of  June,  1901,  or  six 
years  and  one  month  after  the  said  paper 
writing.  So  that  plaintiff  not  only  failed  to 
show  adverse  possession,  Hut,  if  he  liad 
shown  that  he  had  been  In  adverse  posses- 
sion of  the  land.  It  could  not  have  continued 
for  a  sufficient  length  of  time  to  have  ripened 
his  color  of  title  into  a  good  and  perfect  title. 

Plaintiff  assigns  as  error  the  refusal  of  the 
court  to  admit  evidence  that  the  plaintiff  was 
in  possession  of  the  Steen  tract,  and  the  re- 
fusal of  the  court  to  admit  the  evidence  of 
T.  B.  Beed  and  the  boundary  survey  made  by 
him.  We  have  searched  the  record,  and  can 
And  DO  basis  for  these  assignments  of  error. 
It  appears  that  the  evidence  of  T.  B.  Beed 
was  admitted.  It  is  fully  set  forth  In  the 
case,  and,  so  far  as  appears,  there  was  no 
objection  to  it,  and  no  ruling  upon  it,  or  any 
part  of  it,  adverse  to  the  plaintiff,  except  as 
to  its  sufficiency  to  show  adverse  possession. 
It  seems  that  the  court  admitted  all  of  the 
testimony  offered  by  the  plaintiff,  except  that 
which  is  hereinafter  mentioned,  and  reserved 
Its  decision  as  to  the  legal  effect  or  sufficien- 
cy of  the  evidence  to  establish  plaintlflTs  case. 

In  passing  upon  the  questions  raised  by  the 
exceptions  and  assignments  of  error,  we 
must  necessarily  be  confined  to  what  appears 
In  the  case,  and,  as  there  is  nothing  that  we 
have  been  able  to  find  which  indicates  that 
any  such  rulings  as  those  set  out  In  the  as- 
signments of  error  now  being  considered 
were  made  by  the  court,  these  exceptions 
must  be  overruled. 

The  decision  of  the  case,  therefore,  must 
turn  upon  the  correctness  of  the  ruling  of  the 
court  in  regard  to  the  paper  writing  signed 
by  the  sheriff.  This  paper  writing  cannot 
operate  as  a  deed,  because  it  had  no  seal;  a 
seal  being  essential  to  its  validity.  This  very 
question  has  been  considered  and  decided  by 
this  court  with  reference  to  a  paper  writing 
in  allVrespects  like  the  one  before  tis.  Pat- 
terson V.  Galliher,  122  N.  C.  Bll,  29  8.  B.  773; 
Strain  v.  Fitzgerald,  128  N.  C.  396,  38  S.  B. 
929.  The  counsel  for  the  plaintiff,  conceding 
this  to  be  the  law,  contends  that  the  seal  was 
omitted  by  inadvertence  and  mistake,  and 
that  the  sheriff  should  have  been  allowed  to 
affix  his  seal  to  the  paper  nunc  pro  tunc.  A 
sufficient  answer  to  tliis  contention  Is  that  no 


such  equity  is  set  up  in  the  complaint,  and 
it  cannot  be  considered  without  being  spe- 
cially pleaded  in  some  way.  Patterson  v. 
Galliher,  supra.  In  one  of  the  cases  cited 
by  the  learned  counsel  for  the  plaintiff,  it  is 
said:  "It  has  been  settled,  upon  fundamen- 
tal principles  of  equity  Jurisprudence,  by 
many  precedents  of  high  authority,  that 
when  the  seal  of  a  party,  required  to  make 
an  Instrument  valid  and  effectual  at  law, 
has  been  omitted  by  accident  or  mistake,  a 
court  of  equity.  In  <»der  to  carry  out  his  In- 
tention, will,  at  the  suit  of  those  who  are 
Justly  and  equitably  entitled  to  the  benefit 
of  the  instrument,  adjudge  It  to  be  as  valid 
as  If  It  had  been  sealed,  and  will  grant  re- 
lief, accordingly,  either  by  compelling  the 
seal  to  be  affixed,  or  by  restraining  the  set- 
ting up  of  the  want  of  it  to  defeat  a  recovery 
at  law."  Inhabitants  of  Bernards  Tp.  t. 
Stebblns,  109  U.  S.  341,  8  Sup.  Ct  262,  27  L. 
Ed.  956.  It  will  be  seen,  therefore,  that  if 
the  plaintiff  has  any  equity  for  the  reforma- 
tion of  the  deed,  which  the  court  will  enforce 
under  the  facts  and  circumstances  of  this 
case  (Patterson  v.  Galliher,  supra),  he  must 
obtain  relief  by  a  direct  proceeding,  and  not 
in  this  collateral  way.  If  the  court  had  the 
power  to  require  the  seal  to  be  affixed  in  this 
case,  the  exercise  of  the  power  was  within 
its  sound  discretion.  If  the  deed  had  been 
reformed  by  affixing  the  seal,  under  a  Judg- 
ment of  the  court  in  a  case  properly  consti- 
tuted for  that  purpose,  and  It  related  back  to 
the  day  of  Its  date.  Instead  of  taking  effect 
at  the  time  it  became  a  perfect  deed,  the 
plaintiff  would  still  be  required  to  locate  the 
land,  and  show  that  the  timber  had  been  cfat 
from  a  part  of  it,  which  be  has  failed  to  do 
In  this  case.  The  evidence  In  this  respect 
was  too  indefinite  and  uncertain  to  be  sub- 
mitted to  the  Jury.  Hulse  v.  Brantley,  110 
N.  C.  134,  14  S.  B.  510:  Rufiln  T.  Overby.  105 
N.  C.  78,  11  S.  B.  251. 

In  no  view  of  the  case,  therefore,  was  the 
plaintiff  entitled  to  recover,  and  the  court 
was  right  in  sustaining  the  motion  to  dismiss. 
No  error. 


OSS  M.  C.  «78) 

MORROW  et  al.  v.  COLB  et  aL 

(Supreme  Court  of  North  Carolhia.    May   19, 
1903.) 

ADMINISTRATORS-SALB  OF  RBALTT— FRAUD- 
SETTING  ASIDE— INNOCENT  PURCHASER— NO- 
TICB— SUBMISSION  OF  IS3UB— INSTRUCTION3 
—  DAMAQB  TO  FRBBUOI.D  —  AOIUNISTRA- 
TOR'8  LIABILITT. 

1.  la  an  action  by  an  heir  to  set  aside  tor 
fraud  the  administrator's  sale  of  realty,  a  pur- 
chaser from  the  administrator's  grantee  re- 
quested the  Bnbmissiou  of  an  issue  whether, 
if  the  sale  was  fraudulent,  he  "took  his  deed 
with  knowledge  of  the  same."  The  court  re- 
fused this,  and  submitted  an  issue,  numbered 
4,  as  to  whether  the  purchaser  took  title  from 
the  Krantee  "with  knowledge  of  the  rights  of 
the  plaintiff  in  said  land."  The  record  of  the 
sale  was  regular  on  its  face.  Held  error,  as 
mere  knowledge  that  plaintiff  claimed  as    ao 
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heir  was  oot  enough  to  pnt  the  pnrchaaer  on 

Inqniry  as  to  fraud. 

2.  In  an  instruction  on  this  fourth  Issue,  the 
court  charged  that  if  plaintiff's  evidence  had 
greater  weight  on  the  jury's  mind,  and  led 
them  to  conclude  that  the  purchaser  had  knowl- 
edge of  plaintiffB  rights,  the  issue  should  be  an- 
swered 'yes,"  otherwise  "no."  Beld  error,  as 
this  did  not  explain  what  constituted  the  rights 
of  plaintiff. 

3.  At  plaintltTs  request  the  conrt  gave  her 
ninth  special  prayer,  that  where  a  par^  has  an 
opposing  claim  be  u  pat  on  inquiry,  and  pre- 
sumed to  have  notice  of  eTerytnlng  which  in- 
quiry would  disclose;  and.  If  the  jury  should 
find  that  the  purchaser  had  been  informed  that 

Slaintiff  claimed  the  land  as  heir,  it  was  bis 
uty  to  make  full  inquiry,  and  be  would  be 
presumed  to  have  notice  of  everything  which  he 
might  have  discovered.  Beld,  that  the  Instruc- 
tion on  the  fourth  issue,  taken  in  connection 
with  this  one,  was  error,  as  the  purchaser 
might  have  come  to  the  conclusion  that  plein- 
tifrs  rights  had  been  disposed  of  by  the  ad- 
ministrator's sale. 

4.  The  instruction  on  the  fourth  issue  was 
also  erroneous  because  assuming,  as  matter  of 
law,  that  notice  of  plaintiff's  rights  would  have 
resulted  in  a  knowledge  of  fraud  in  the  sale. 

5.  At  plaintiffs  request  the  court  ^ve  her 
third  special  prayer,  that  if  the  admmistrator 
instituted  the  proceedings  for  the  sale  for  the 
purpose  of  divesting  plaintiff  of  her  title,  and 
not  for  the  bona  floe  purpose  of  creating  assets 
with  which  to  pay  valid  debts,  then  the  proceed- 
ing and  sale  were  fraudulent  and  void.  Held 
that  this,  in  connection  with  the  ninth  special 
prayer,  was  erroneous,  as  charging  that  the 
pnrcbeser  from  the  administrator  s  grantee  was 
guilty  of  fraud  and  conspiracy  on  account  of 
the   admlnliftrator's   misconduct 

G.  The  act  of  an  administrator  in  procuring 
•  witness  In  support  of  a  claim  against  the 
estate,  and  in  not  making  any'  defense  thereto, 
win  not  necessarily  render  proceedings  for  a 
sale  of  land  to  pay  the  claim  void,  not  being 
fraudulent  as  matter  of  law. 

7.  A  tenant  by  the  curtesy  conveyed  the  fee 
to  a  purchaser,  who  later  secured  a  deed  under 
a  sale  by  the  wife's  administrator  which  was 
fraudulent  as  to  an  heir.  After  this  the  pur- 
chaser committed  injuries  to  the  freehold. 
Held  that,  on  setting  aside  the  administrator's 
sale,  it  was  error  to  enter  judgment  against 
the  administrator  for  the  amount  of  su^  in- 
juries, he  never  having  been  in  possession  of 
the  property,  and  it  not  appearing  that  he  aided 
in  or  abetted  the  injuries  complained  of. 

Appeal  from  Superior  Court,  Henderson 
County;  Coundll,  Judge. 

Action  to  set  aside  for  fraud  an  adminis- 
trator's sale  of  realty,  and  to  recover  the 
same,  brought  by  J.  O.  Morrow  and  another 
against  O.  H.  P.  Cole  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Be- 
Tersed. 

Issues  were  submitted  to  the  Jury  as  fol- 
lows: 

"(1)  Was  the  sale  of  land  described  pro- 
cared  by  fraud,  as  alleged?" 

"(3)  At  the  time  of  such  conveyances,  did 
tbe  defendant  Cole  have  full  knowledge  of 
the  rights  of  Mary  R.  Morrow  In  the  land  so 
conveyed? 

"(4)  Did  P.  H.  Oulce,  one  of  the  defend- 
ants in  this  action,  take  title  to  the  land  In 
controversy  from  Geo.  H.  P.  Cole,  with  notice 
of  the  rights  of  tbe  plalntlfl  Maijr  B.  Morrow 
in  said  land?" 


The  court  gare  the  following  special  pray- 
ers asked  by  plaintUf : 

"(3)  That  if  the  jury  shall  find  from  the 
evidence  that  the  defendant  T.  J.  Rickman 
instituted  the  said  proceedings  in  the  superior 
court  of  Henderson  county,  for  the  sale  of 
the  land  in  controversy,  for  the  purpose  and 
with  the  view  of  divesting  the  plaintiff  Mary 
B.  Morrow  of  tbe  title  to  said  land,  and 
transferring  the  same  to  J.  A.  Long,  as  claim- 
ant thereof,  and  Geo.  H.  P.  Cole,  as  mort- 
gagee of  said  Long,  and  not  for  the  bona  fide 
purpose  of  creating  assets  with  which  to 
pay  tbe  valid  debts  against  the  Intestate, 
Mary  B  Dunlap,  and  that  said  Rickman  did 
obtain  an  order  In  said  proceedings  for  the 
sale  of  said-land,  and  sold  the  same  pursuant 
thereto,  and  conveyed  tbe  said  land  to  J.  A. 
Long  pursuant  to  said  sale,  then  said  pro- 
ceeding and  sale  and  conveyance  were  fraud- 
ulent and  void  as  to  the  plaintiff  Mary  R. 
Morrow,  and  the  jury  shonld  answer  the  first 
Issue  in  the  affirmative." 

"(6)  That  If  the  Jury  shall  find  from  the 
evidence  that  after  it  had  been  agreed  be- 
tween the  said  T.  J.  Rickman,  as  adminis- 
trator of  the  estate  of  Mary  B.  Dunlap,  de- 
ceased, and  W.  B.  Reese,  as  administrator  of 
Jas.  H.  Dunlap,  deceased,  to  submit  the  qnes- 
tlon  of  indebtedness  of  the  said  Mary  R. 
Dnnlap,  deceased,  to  the  said  Jas.  H.  Dun- 
lap, deceased,  said  T.  J.  Rickman  sought  J. 
B.  Byers  and  requested  said  Byers  to  go  be- 
fore the  arbitrators  as  a  witness  in  favor  of 
the  said  W.  B.  Reese,  as  administrator  afore- 
said, and  shall  also  find  that  said  T.  J.  Rick- 
man did  not  make  any  defense  before  said 
arbitrators,  or  offer  any  evidence,  then  such 
conduct  on  the  part  of  said  T.  J.  Rickman 
was  a  gross  violation  of  his  duty  as  adminis- 
trator aforesaid,  and  rendered  said  proceed- 
ing instituted  in  the  superior  court  of  Hen- 
derson county  for  the  sale  of  said  land  fraud- 
ulent and  void  as  to  the  plaintiff,  Mary  B 
HoTTOW,  and  they  should  answer  the  first 
issue  In  the  affirmative." 

"(9)  That  where  a  party  has  an  opposing 
claim  he  Is  put  upon  Inquiry,  and  la  presumed 
to  have  notice  of  everything  which  a  proper 
inquiry  would  have  enabled  him  to  discover. 
If  the  jury  shall  find  from  the  evidence  that 
Geo.  H.  P.  Cole  or  P.  H.  Gulce  had  been  In- 
formed that  the  plaintiff  Mary  B  Morrow 
claimed  the  land  In  controversy  as  heir  at 
law  of  her  mother,  Mary  B  Dunlap,  or  that 
said  land  descended  to  said  plaintiff  on  the 
death  of  her  mother,  then  It  was  the  duty  of 
each  of  them  to  make  full  inquiry  and  inves- 
tii^atlon  as  to  the  validity  of  said  claim,  and 
they  are  presumed  to  have  notice  of  every- 
thing which  such  an  inquiry  and  investiga- 
tion would  have  enabled  them  to  discover: 
and  If  the  Jury  shall  find  from  evidence  that 
the  said  Geo.  H.  P.  Cole  had  received  Infor- 
mation of  the  claim  of  said  plaintiff,  they 
should  answer  the  third  Issue  in  the  affirma- 
tive. And  if  they  find  from  the  evidence  P. 
H.   Gulce  received  such   information,  then 
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thej  Bhonid  answer  the  fourth  Issue  In  the 
affirmative." 

Merrlmon  &  '  Merrimon,  tor  appellants. 
Jnllua  G.  Martin,  Geo.  A.  Shuford,  and  W.  J. 
Peele,  for  appellees. 

MONTGOMERY,  J.  The  plaintiffs  moth- 
er, at  the  time  of  her  death  In  1877,  had  tlUe 
to  the  tract  of  land  which  Is  the  subject  of 
this  action,  and  that  title  descended  to  the 
plaintiff  at  the  mother's  death,  she  being  her 
only  heir  at  law.  The  father  of  the  plaintiff, 
who  is  now  dead,  became  tenant  by  the  cur- 
tesy upon  the  death  of  his  wife  in  1877.  He 
afterwards  married  again,  and  he,  with  ills 
wife,  conveyed  the  land  in  fee  simple,  with 
warranty,  to  the  defendant  Long,  who  In  ex- 
change conveyed  to  the  father  of  the  plaintiff 
another  tract  of  land.  Long  mortgaged  the 
tract  of  land  which  he  acquired  by  exchange 
from  the  father  of  the  plaintiff  to  the  defend- 
ant Ck)le,  and  when  the  debt  fell  due  Cole  de- 
manded bis  money,  and  Long  procured  the 
sen'ices  of  Rlckman  to  raise  money  on  the 
land  to  pay  the  Cole  debt.  In  the  investiga- 
tion of  the  title,  Riclcman  found  that  Long  got 
no  title  In  the  exchange  with  the  plaintiff's  fa- 
ther, and  so  Informed  Long  and  Cole.  Rlck- 
man said  he  could  perfect  the  title.  The 
plaintiff  alleged  in  her  complaint  that  Rick- 
man,  Long,  and  Cole  conspired  to  cheat  and 
defraud  the  plaintiff,  who  was  then  Mary  R. 
Donlap,  an  Infant  under  21  years,  and  a  resi- 
dent of  the  state  of  South  Carolina,  out  of  her 
land,  with  the  view  of  perfecting  the  title  in 
Long  and  Cole,  by  causing  the  land  to  be 
sold  ander  a  proceeding  to  he  Instituted  In 
the  superior  court  of  Henderson  county,  os- 
tensibly for  the  purpose  of  creating  assets 
with  which  to  pay  the  debts  of  the  plaintiff's 
mother,  although  she  owed  no  debts  wtiat- 
ever,  which  all  the  parties  knew.  The  undis- 
puted evidence  shows  that  Rickman  was  ap- 
pointed administrator  of  Mary  R.  Dunlap, 
the  plalntUTs  mother;  that  he  Immediately 
filed  his  petition  in  the  superior  court  of 
Henderson  county,  in  which  he  alleged  that 
Mary  R.  Dunlap  died  seised  of  the  land, 
leaving  as  her  only  heir  at  law  the  plaintiff, 
Mary  R.  Morrow,  then  Mary  R.  Dunlap,  an 
infant  about  12  years  of  age;  that  Mary 
Dunlap,  the  deceased,  owed  debts  to  the 
amount  of  about  $1,000,  and  that  she  left 
no  personal  estate  whatever.  The  petitioner 
asked  that  service  of  summons  be  had  upon 
said  nonresident  defendant  by  publication, 
as  required  by  law.  A  summons  was  issued, 
and  returned  by  the  sheriff  of  Henderson 
county  with  the  Indorsement  that  the  defend- 
ant (the  plaintiff  here)  was  not  to  be  found 
in  that  county.  Afterwards  H.  C.  Johnson, 
a  cousin  of  Rickman,  was  appointed  guard- 
ian ad  litem  of  the  defendant  In  that  pro- 
ceeding, the  plaintiff  In  this,  and  Rickman 
wrote  the  answer  for  the  said  guardian  ad 
Utem,  In  which  he  admitted  all  the  allega- 
tions  of  the  complaint.    Johnson  testified 


that,  relying  upon  representations  made  by 
Rickmah  and  Long,  he  signed  the  answer. 
An  order  of  sale  was  procured  under  which 
Rickman  sold  the  land,  and  liOng  bid  it  In 
at  $500.  The  sale  was  reported  and  con- 
firmed, and  Rickman  executed  a  deed  to 
Long  on  November  29,  1890,  the  considera- 
tion recited  being  $500.  No  cash  was  paid 
by  Long.  He  simply  passed  his  receipt  to 
Rickman  for  the  $500,  "to  be  credited  for 
that  amount  on  my  claim  against  said  estate, 
this  being  the  amount  of  my  bid  for  said 
land."  Four  months  afterwards  Cole  fore- 
closed his  mortgage  against  Long,  and  at  the 
sale  Maddrey,  an  employ^  of  Cole,  bid  off  the 
property.  Cole  as  mortgagee  executing  a  deed 
to  said  Maddrey.  Maddrey  afterwards  re- 
conveyed  to  Cole.  No  money  was  paid  by 
Maddrey.  Afterwards  Long  conveyed  the 
tract  of  land  to  Cole  for  the  nominal  consid- 
eration of  $25.  On  March  1,  1896,  following. 
Cole  executed  a  deed  for  said  land  to  the 
defendant  Oulce.  The  complaint  contains  an 
allegation  that  Oulce  paid  only  a  nominal 
consideration  for  the  land,  and  took  the  deed 
with  full  knowledge  of  the  plaintiff's  right 
In  said  land,  and  of  the  said  fraudulent  pro- 
ceeding instituted  and  conducted  by  the  said 
T.  J.  Rickman  In  the  superior  court  of  the 
said  county  of  Henderson  for  the  purpose  of 
bringing  said  land  Into  sale  and  of  depriving 
the  plaintiff,  Mary  R.  Morrow,  of  her  said 
property.  The  plaintiff  further  alleges  that 
the  proceeding  instituted  by  Rickman  for 
the  sale  of  the  land,  and  the  sale  of  the  land 
thereunder,  and  the  deed  made  by  Rickman 
to  Long,  were  fraudulent  and  void,  and  did 
not  divest  the  title  of  the  plaintiff  In  said 
land,  but  that  she  is  still  seised  of  the  same^ 
and  entitled  to  the  possession  thereof  against 
Gulce,  who  is  In  the  unlawful  possession  of 
the  same.  There  was  evidence  against  Rick- 
man, I^ng,  and  Cole  going  to  show  the 
fraud  alleged  In  the  complaint,  and  the  }ary 
found  in  the  affirmative  the  first  issue — 
"Was  the  sale  of  the  land  described  In  the 
complaint  procured  by  fraud  as  alleged?" 

The  defendant  Guice  was  entitled  to  have 
an  issue  submitted  to  the  Jury,  which  he 
tendered,  but  It  was  refused.  That  Issue  was 
In  these  words:  "If  the  sale  was  frandolent 
on  the  part  of  Long,  Cole,  and  RicKman,  did 
Gulce  take  his  deed  with  knowledge  of  the 
same?"  The  word  "notice"  would  have  been 
a  more  appropriate  word  than  "knowledge," 
and  may  be  substituted  for  the  word  "knowl- 
edge" in  the  Issue  to  be  submitted  on  the 
next  trial.  Instead  of  submitting  the  above 
issue,  his  honor  submitted  one  in  the  follow- 
ing words:  "Did  P.  H.  Guice,  one  of  the  de- 
fendants in  this  action,,  take  title  to  the  land 
in  controversy  from  George  H.  P.  Cole  Tvlth 
notice  of  the  rights  of  the  plaintiff,  Mary  R. 
Morrow,  in  said  land?"  The  Jury  answered 
that  issue  in  the  affirmative.  It  seems  to  us 
that  the  Jury  might  have  well  understood 
that  the  sense  of  the  Issue  which  was  aub- 
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mltted  was  that.  If  Onice  had  heard  that  the 
plaintlfF  -was  her  mother'B  sole  heir  and  had 
Inherited  the  land,  that  would  be  sufficient 
to  require  him  to  Investigate  the  proceedings 
In  the  superior  court  Instituted  by  Rickman 
for  a  sale  of  the  land,  beyond  looking  to  see 
whether  the  court  had  jurisdiction  of  the  sub- 
ject-matter of  the  B\ilt  and  of  the  parties  and 
the  decree  ordering  the  sale,  before  he  could 
become  a  bona  flde  purchaser  for  value  with- 
out notice.  What  If  be  did  know  that  the 
plaintiff  acquired  her  land  through  descent 
from  her  mother?  The  proceedings  In  the 
superior  court  Instituted  by  Rlckman  were 
regular  in  all  respects,  and  their  Inspection 
was  a  full  protection  to  him,  unless  he  knew^ 
or  bad  notice  of  matters  which  if  examined 
Into  would  reasonably  lead  him  to  a  knowl- 
edge of  the  fraud  perpetrated  by  Rickman, 
Long,  and  Ck>le  by  means  of  the  special  pro- 
ceeding referred  to.  The  complaint,  as  we 
have  said,  alleged  that  he  had  knowledge  of 
the  fraud  in  the  special  proceeding.  There 
was  no  evidence  that  he  had  any  knowledge 
of  the  fraudulent  character  of  these  proceed- 
ings. 

The  court  erred,  too.  In  charging  the  jury 
on  the  Issue  which  was  submitted  as  to 
Gulce's  conduct  His  honor  said:  "If  the 
plalntltTs  evidence-  has  greater  weight  upon 
your  minds,  and  leads  you  to  the  condasion 
that  he,  Gulce,  did  have  knowledge  and 
bought  with  knowledge  of  the  rights  of  Mary 
R.  Morrow,  you  should  answer  'yes,'  other- 
wise "no.* "  That  did  not  explain  to  the  Jury 
what  would  constltutev  the  rights  of  Mary  R. 
Morrow,  and,  because  taken  in  connection 
with  the  ninth  special  prayer  asked  by  the 
plalntitr,  be  might  have  come  to  the  conclu- 
sion, as  he  had  a  right  to  do,  that  the  claims 
and  rights  of  the  plaintiff  had  been  disposed 
of  by  the  sale  by  the  defendant  Rlckman,  the 
administrator;  and,  further,  because  it  as- 
sumes as  matter  of  law  that  notice  of  her 
claims  and  rights  would  have  resulted  in  a 
knowledge  of  a  fraud  charged  in  the  com- 
plaint; whereas  It  should  have  been  left  to 
the  jury  as  a  question  of  fact,  upon  the  evi- 
dence, whether  or  not  Gulce  made  proper  In- 
vestigation on  account  of  any  notice  wtiieh 
he  might  have  had;  and  it  should  also  have 
been  left  to  the  jury  to  say  whether  or  not 
as  a  matter  of  fact  the  notice,  If  any,  which 
the  defendant  Gulce  bad  of  the  plaintiff's 
claim,  was  notice  to  him  of  the  fraud  of 
Rlckman. 

As  we  have  said,  there  was  evidence  of  the 
fraudulent  conduct  of  Long  and  Rlckman  and 
Cole  In  the  special  proceeding  under  which 
the  land  was  sold.  But,  in  the  giving  of  the 
third  and  ninth  special  prayers  asked  by  the 
plaintiff,  the  court  charged  the  jury,  in  effect, 
that  Cole  and  Guice  would  both  be  guilty  of 
fraud  and  conspiracy  on  account  of  the  action 
and  misconduct  on  the  part  of  Rlckman. 
The  Jury,  of  course,  were  authorized  to  find 
Cole  guilty  of  fraud  for  his  knowledge  of 


the  fraudulent  Character  of  the  proceedings 
In  the  sale  of  the  land;  bnt  they  could  not  do 
eo  because  of  anything  Rldcman  did  without 
their  knowledge  or  consent  The  giving  of 
the  sixth  prayer  requested  by  the  plaintiff 
was  erroneous  as  to  Bickman.  The  matters 
therein  set  forth  were  not  fraudulent  as  a 
conclusion  of  law,  as  bis  honor  instructed  the 
jury,  bnt  were  matters  which  ought  to  have 
been  left  to  the  jury  for  them  to  say  what 
the  intent  of  Rlckman  was  under  the  evi- 
dence. After  the  deed  from  Rlckman,  ad- 
ministrator, to  Long,  Long  committed  cer- 
tain .injuries  to  the  freehold  which  greatly 
Impaired  the  value  of  the  property.  Upon 
the  verdict  that  the  land  had  been  damaged 
by  Long,  since  the  sale  to  him  by  Rickman, 
to  the  amount  of  $250,  his  honor  entered  up 
judgment  of  his  own  motion  against  Rlck- 
man for  that  amount  There  was  no  allega- 
tion in  the  complaint  that  Rickman  was  re- 
sponsible for  this  damage,  nor  was  there  any 
evidence  in  the  case  that  the  damage  to  the 
property  was  the  result  of,  or  connected  with, 
the  fraud  of  Rickman  and  others.  liong  had 
been  In  possession  of  the  property  for  a  num- 
ber of  years  under  a  deed  from  the  plaintiff's 
father.  Rlckman  bad  never  been  in  posses- 
sion of  the  land,  and  be  had  bad  no  connec- 
tion with  it,  but  only  with  the  title.  There 
was  no  evidence  that  be  aided  or  abetted 
Long  in  committing  waste  upon  the  property. 
He  was  only  charged  by  the  plaintiff  with  a 
fraudulent  conspiracy  with  others  to  sell  and 
pass  title  to  the  property  to  perfect  the  title 
of  Long  and  Cole. 
New  trial 

DOUGLAS,  J.  (concurring  In  result  only). 
I  concur  in  the  granting  generally  of  a  new 
trial  with  some  reluctance.  I  do  not  think 
that  Rickman  is  responsible  for  the  damages 
awarded  in  this  action,  because  the  plaintiff 
has  not  lost  title  to  her  land.  If  she  had  lost 
her  land  as  a  result  of  Rickman's  miscon- 
duct, then  I  thlnl:  Rlckman  would  be  liable. 

On  the  other  band,  I  do  not  see  how  the 
Jury  could  have  been  misled  by  the  form  of 
the  fourth  issue,  which  was  as  follows:  "Did 
P.  H.  Guice,  one  of  the  defendants  In  this  ac- 
tion, take  title  to  the  land  In  controversy 
from  G.  H.  P.  Cole  with  notice  of  the  rights 
of  the  plaintiff,  Mary  R.  Morrow,  in  said 
land?"  The  court  seems  to  think  that  the 
jury  might  not  know  what  rights  were  re- 
ferred to.  It  means,  of  course,  the  rights 
which  the  plaintiff  Is  asserting  in  this  action. 
There  is  nothing  else  to  which  It  could  refer. 
If  the  plaintiff  had  any  rights  in  the  land  at 
the  time  Gulce  bought,  and  if  he  then  had 
any  notice,  either  actual  or  constructive,  of 
such  rights,  be  bought  subject  thereto.  The 
opinion  of  the  court  says  that  Gulce  was  en- 
titled to  the  issue  he  tendered,  as  follows: 
"If  the  sale  was  fraudulent  on  the  part  of 
Long,  Cole,  and  Rickman,  did  Guice  take  bis 
deed  with  knowledge  of  the  same?"    To  my 
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mind  thlB  la  clearly  error.  It  was  not  neces- 
sary that  Oulce  should  know  of  his  own 
knowledge  that  the  proceedings  were  fraud- 
ulent It  would  be  enough  If  he  had  sujBi- 
clent  Information  to  put  blm  upon  notice 
which  would  hold  him  liable,  not  only  for 
such  knowledge  as  be  already  poaaessed,  but 
also  for  such  further  knowledge  as  he  might 
have  acquired  by  proper  inveBtlgation.  It  is 
true  the  court  says  that  "the  word  'notice' 
would  have  l)een  a  more  appropriate  word 
than  'knowledge,' "  but  these  words  have  dif- 
ferent meanings,  and  "notice"  was  the  only 
word  that  could  properly  have  been  used. 
As  the  issue  tendered  by  the  defendant  was 
erroneous  i>er  se,  there  can  be  no  error  in  its 
refusal. 

The  opinion  says  that  Oulce  "might  hare 
come  to  the  conclusion,  as  he  had  a  right  to 
do,  that  the  claims  and  rights  of  the  plaintiff 
had  been  disposed  of  by  the  sale  of  the  de- 
fendant Rlckman,  administrator."  This  can- 
not be  BO.  The  illegality  of  that  proceeding 
is  the  basis  of  ttUs  action,  and,  if  Oulce  had 
the  legal  right  to  come  to  any  such  conclu- 
sion without  further  investigation,  it  would 
seem  unnecessary  to  submit  any  issue  to  the 
jury  as  to  him. 

There  is  some  important  eyldence  that 
seems' to  have  been  overlooked  by  the  court 
in  its  opinion.  There  is  not  only  testimony 
tending  to  prove  that  Oulce  knew  that  the 
land  descended  to  the  plaintiff  as  sole  heir  at 
law  of  her  mother,  but  be  himself  testifies 
that  he  was  told  by  Dr.  Cole,  from  whom  he 
bought,  that  "there  bad  been  some  trouble 
about  the  title,"  but  that  be  made  no  inves- 
tigation whatever,  as  Dr.  Cole  told  him  that 
it  was  all  right,  and  he  (Cole)  would  stand 
between  him  and  all  danger.  Knowing  that 
the  plaintiff  liad  inherited  the  land,  it  would 
seem  that  he  might  have  asked  her  If  she 
still  made  any  claim  to  it. 

WALKER,  J.,  concnis  In  the  opinion  of 
DOUGLAS,  J. 


(66  S.  a  S7) 

OARRIS  V.  THOMAa 

(Supreme  Court  of  South  Carolina;   April  16, 

1903.) 

USURT-COLLBCTION  OF  PBNALTT— ABATB- 

MBNT  OF  KIOHT. 
1.  Acts  1877-78,  p.  325,  relating  to  usury, 
but  nowhere  empowering  an  executor,  adminis- 
trator, or  heirs  of  the  decedent  to  introdnce 
the  claim  of  their  testator  or  intestate,  gives  no 
right  to  collect  the  penalty  for  collecting  nsuri- 
0U8  interest  to  the  persoual  representative,  heir 
at  law,  or  assign  of  a  decedent. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;  Benet  and  Klugb, 
Judges. 

Action  by  O.  W.  Garris,  executor  of  Wiley 
Smoak,  against  0.  W.  H.  Thomas.  From  cir- 
cuit decree,  plaintiff  appeals.    Affirmed. 

Howell  &  Oruber,  for  appellant.  Griffin  ft 
Padgett,  for  respondent. 


POPE,  C.  J.  Tliia  action  was  institnted 
for  two  purposes,  viz.:  (1)  That  certain  pa- 
pers executed  by  Wiley  Smoak  in  his  lifetime, 
namely,  a  deed  of  conveyance  to  one  F.  W. 
Fairey  of  105  acres  of  land,  together  with  a 
lease  of  said  land  by  F.  W.  Fairey  to  said 
Wiley  Smoak,  should  be  declared  a  mortgage 
of  said  lands  by  Wiley  Smoak  to  said  F.  W. 
Fairey  to  secure  the  loan  of  the  sum  of  $203 
by  the  latter  to  the  former.  The  dates  were 
all  contemporaneous,  and  occurred  on  tbe 
16th  December,  1881.  (2)  That  tbe  assign- 
ment of  said  lease  and  a  quitclaim  deed  of 
conveyance  of  said  105  acres  by  the  execu- 
tors, etc.,  of  F.  W.  Fairey,  deceased,  sbonld 
be  delivered  up  for  cancellation  as  a  cloud 
upon  the  title  to  said  lands.  After  testimony 
was  taken  before  the  master  for  Colleton 
county,  in  this  state,  the  cause  came  on  to 
be  heard  by  Judge  Benet,  who  by  his  decree 
adjudged  that  the  papers  which  were  made 
on  the  15th  December,  1881,  by  and  between 
Wiley  Smoak  and  F.  W.  Fairey,  should  be 
held  as  a  mortgage  to  secure  the. payment  of 
$203,  which  same  was  loaned  on  15th  De- 
cember, 1881,  by  said  Fairey  to  said  Smoak. 
To  tbe  decree  of  Judge  Benet,  so  far  as  it 
adjudged  the  papers  executed  on  15th  De- 
cember, 1881,  to  be  a  mortgage  only  to  se- 
cure the  loan  of  $203,  there  was  no  appeal. 
This  question  is  therefore  eliminated  from 
this  case.  But  there  was  left  another  and 
more  serious  question,  which  forms  the  sub- 
ject-matter upon  which  there  is  still  a  con- 
tention l)etween  parties  to  this  action  in- 
volved in  the  present  appeal.  We  shoold 
have  stated  that  Wiley  Smoak  dei)arted  this 
life  testate  some  time  in  the  year  1887,  and 
that  F.  W.  Fairey  died  about  1887.  The 
plaintiff  in  this  action  is  the  executor  of  the 
said  Smoak.  In  about  the  year  1895  the 
executors  of  F.  W.  Fairey  transferred  for 
value  the  said  lease  and  executed  a  qoit- 
clalm  deed  of  conveyance  for  said  105  acres 
of  land  to  the  said  defendant,  CL  W.  H. 
Thomas,  who  is  the  defendant  in  this  action. 
The  lease  shows  that  F.  W.  Fairey  rented 
the  lands  to  Smoak  for  $24.36  for  each  year, 
and  that  on  the  lease  F.  W.  Fairey  indorsed 
thereon  receipts  of  said  $24.86  each  year  as 
BO  much  interest  for  each  year.  The  executor 
of  Wiley  Smoak  also  made  two  payments 
thereon.  The  plaintiff  set  up  in  his  complaint 
that  it  appeared  that  his  testator  had  paid 
interest  on  said  loan  of  $203  at  the  rate  of 
12  per  cent  i>er  annum,  which  he  claimed 
was  usurious,  and,  if  said  payments  of  In- 
terest were  held  to  be  usurious,  the  debt  of 
$203  was  wholly  paid.  Judge  Benet  in  bis 
decree  held  that  the  plaintiff,  C.  W.  Oarrls, 
as  executor,  could  not  plead  usury  as  to  the 
payments  of  interest  by  his  testator,  Wiley 
Smoak,  which  were  received  by  Fairey  in 
his  lifetime;  that  the  plea  of  usury  was  a 
privilege  personal  to  the  debtor  himself.  He 
therefore  recommitted  the  case  to  the  master 
to  calculate  the  amount  due,  if  any.  The  re- 
port of  the  master  came  on  to  be  heard  on 
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exceptions  thereto  by  his  honor,  Judge  E^ugh, 
who  decreed  that  the  plaintiff  testator's 
estate  was  due  the  defendant  In  the  sum  of 
$138.38,  with  Interest  thereon  from  the  20th 
day  of  March,  1902. 

E^m  the  decrees  of  Judges  Benet  and 
Klugh  the  plaintitC  now  appeals  on  nine 
grounds;  but,  as  the  appellant  la  his  able 
argument  admits  that  these  nine  grounds  of 
appeal  practically  raise  but  two  questions, 
we  will  not  reproduce  in  this  opinion  the 
text  of  such  nine  grounds  of  appeal.  We  will 
state  the  two  questions  In  the  language  of 
the  appellant:  "(1)  Was  Judge  Benet  In  er- 
ror in  deciding  that  under  the  circumstances 
in  the  case  Smoak's  executor  could  not  avail 
himself  of  the  plea  of  usury,  and  in  refusing 
to  hold  that  the  contract  between  the  plaln- 
tUf's.  testator,  Wiley  Smoak,  and  F.  W. 
Fairey,  being  for  Interest  at  the  usurious  rate 
of  12  per  centum  per  annum,  was  null  and 
void,  and  that  all  payments  made  by  the  said 
Wiley  Smoak  to  the  said  Fairey  should  have 
been  credited  upon  the  principal  sum  of 
$203?  (2)  That  the  debt  having  matured  on 
December  IS,  1885,  and  there  being  nothing 
in  the  contract  fixing  the  rate  at  12  per  cent, 
per  annum  after  maturity,  Judge  Klugh  was 
in  error  in  sustaining  the  master  in  calculat- 
ing the  interest  at  twelve  per  cent,  from 
the  date  of  maturity,  December  16,  1885,  to 
the  date  of  the  last  payment  on  Interest, 
December  15,   1892." 

We  will  now  examine  these  questions  In 
their  order.  It  Is  admitted  on  all  hands 
that  the  act  of  our  General  Assembly  ap- 
proved 10th  February,  1898  (22  St  at  Large, 
pp.  749,  750),  has  no  application  to  this  con- 
tract, because  It  is  expressly  provided  in  said 
act  "that  this  act  shall  not  apply  to  contracts 
made  before  It  goes  into  effect."  The  con- 
tract here  sued  upon  was  made  15th  De- 
cember, 1881.  But  the  appellant  urgently  in- 
sists that  the  act  of  the  General  Assembly 
passed  in  the  year  1877-78,  at  page  325, 
when  properly  construed,  forces  the  conclu- 
sion that  the  plaintiff  (appellant),  though  a 
party  here  In  his  representative  character, 
can  maintain  this  charge  of  usury  as  against 
his  testator.  It  must  be  borne  In  mind  that 
this  Interest,  if  the  same  was  usurious,  is  an 
executed,  and  not  an  executory,  claim.  The 
language  of  the  act  Of  1877-78  nowhere  by 
its  terms  empowers  an  executor,  administra- 
tor, or  the  heirs  at  law  or  assigns  of  a  de- 
ceased person  to  Introduce  the  claim  of 
their  testator  or  Intestate.  By  several  de- 
cisions of  this  court  It  has  been  held  that  it 
was  the  privilege  of  a  debtor  himself  to 
charge  usury;  but  in  every  one  of  the  de- 
cisions it  has  been  held  that  the  provisions 
of  the  law  which  denounce  usury  make  the 
punishment  thereof  a  penalty,  which,  being 
a  penalty  or  forfeiture,  is  personal  to  the 
debtor  and  lies  with  him;  that  it  does  not 
survive  to  bis  assignee  or  personal  repre- 
sentative. Allen  V.  Petty,  68  S.  0.  240,  36 
S.  B.  688;    Butler  t.  Butler,  62  S.  a  166,  40 


8.  E.  138;  Bird  v.  Kendall,  62  S.  a  178,  40 
S.  B.  142.  In  Butler  v.  Butler,  supra,  at 
the  earnest  request  of  the  appellant,  this 
court  investigated  anew  the  questions  de- 
cided in  Allen  v.  Petty,  supra,  and  Chief 
Justice  Mclver.  as  the  organ  of  the  court, 
announced  that  Allen  v.  Petty,  supra,  must 
stand  as  properly  deciding  such  questious. 
So,  we  must  overrule  this  position  of  appel- 
lant 

2.  We  cannot  sustain  this  exception.  The 
charge  of  usury  relating  to  payments  made 
to  the  testator.  Fairey,  in  his  lifetime,  could 
have  been  urged  by  Smoak  In  his  lifetime, 
but  the  right  does  not  survive  to  this  personal 
representative,  the  plaintiff  here.  It  was  an 
executed  payment  in  testator's  lifetime.  No 
objection  was  raised  by  him  thereto.  The 
right  to  object  does  not  survive  to  the  per- 
sonal representative.  The  passage  of  the  act 
of  1898,  supra,  Is  a  virtual  admission  by  the 
General  Assembly  that  the  law  so  stood  prior 
to  the  date  of  that  act  We  cannot  sustain 
the  appellant  here. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be.  and  the 
same  Is  hereby,  affirmed. 


(66  S.  C.  47) 
WATSON  V.  SOUTHERN  RT. 
(Supreme  Court  of  South  Carolina.    April  8, 
1903.) 

BAILROiUlS-CHILD  ON  TRACK— lUPUTBD  NliO- 
UOBNCB. 
1.  Where  a  child  seven  years  old  Is  killed  on 
a  railroad  track,  there  being  no  evidence  as  to 
his  iotelligence  or  capacity,  the  prima  facie 
presumption  is  that  he  was  incapable  of  per- 
sonal negligence,  and  contributory  negligence 
cannot  be  imputed  to  him,  or  to  his  parent  or 
custodian,  bo  as  to  prevent  a  recovery  in  an 
action  by  his  administrator. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County. 

Action  by  Mose  Watson,  administrator  of 
Eugene  Watson,  against  the  Southern  Rail- 
way. From  Judgment  for  defendant  plain- 
tiff appeals.    Reversed. 

J.  Fraser  Lyon,  M.  P.  De  Brnhl,  and  Frank 
B.  Gary,  for  appellant  T.  P.  Cothran,  for 
respondent 

JONES,  J.  This  action  was  an  action  un- 
der sections  2851,  2852,  Code  1902,  for  dam- 
ages for  death  of  plaintiff's  Intestate,  alleged 
to  have  been  caused  by  the  negligence  of  the 
defendant  company.  The  defenses  were  (1) 
general  denial;  (2)  that  the  Injury  was  solely 
caused  by  the  negligence  of  the  deceased;  (3) 
contributory  negligence.  The  Jury  rendered 
a  verdict  In  favor  of  the  defendant.  This  ap- 
peal is  from  the  Judgment  entered  thereon, 
upon  numerous  exceptions  to  the  instructions 
given  to  the  Jury. 

All  the  exceptions,  except  those  raising  the 
question  to  be  hereafter  noticed,  are  over- 
ruled. Some  of  them  are  of  no  practical  im- 
portance, some  are  b^sed  upon  a  mlsconcep- 
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tion  of  tbe  requests  and  charge,  and  none  of 
them  show  a  case  of  reversible  error,  wben 
tbe  whole  charge  Is  considered. 

The  vital  question  in  the  case  Is  presented 
by  the  fourth  specification  In  the  ninth  ex- 
ception and  by  the  fifteenth  exception,  which 
complain  of  the  Instructions  as  to  Imputed 
negligence.  A  brief  statement  of  the  facts 
here  is  Important  to  a  correct  understanding 
of  the  question.  The  evidence  in  behalf  of 
plaintiff  was  to  the  effect  that  the  plalntUCs 
intestate,  Eugene  Watson,  was  a  child  of 
plaintiff,  about  seven  or  eight  years  old;  that 
on  the  15th  day  of  January,  1900,  he  was  In 
company  with  an  older  sister  and  brother, 
whose  ages  are  not  given,  and  was  attempt- 
ing to  cross  a  high  trestle  on  defendant's  rail- 
way, near  the  city  of  Abbeville,  when  defend- 
ant's train  ran  over  him  and  killed  him. 
The  trestle  was  about  100  feet  long.  The  old- 
er sister  was  with  another  person,  and  ahead 
of  the  deceased  and  his  brother,  who  were 
crossing  together,  and  she  got  safely  over  the 
trestle  when  she  heard  the  coming  train. 
She  warned  her  brothers  of  the  coming  train, 
and  they,  being  altout  halfway  across  the 
trestle,  turned  back.  The  deceased  fell  twice, 
and  was  helped  up  by  his  brother,  and  the 
third  time  fell,  at  which  moment  the  train 
was  very  near,  and  the  brother  Jumped  from 
the  trestle  and  escaped,  but  the  deceased  was 
run  over  and  killed.  There  vras  some  evi- 
dence In  behalf  of  plaintiff  tending  to  show 
that,  if  defendant  kept  a  reasonable  lookout, 
the  peril  of  the  deceased  child  must  have 
been  discovered  In  time  to  stop  the  train  and 
avoid  the  killing.  The  evidence  in  behalf  of 
defendant'  was  to  the  effect  that,  as  soon  as 
defendant's  servants  discovered  the  presence 
of  tbe  children  upon  the  trestle,  they  did  ev- 
erything that  was  possible  to  avert  the  col- 
lision. 

The  Jury  were  instructed,  in  accordance 
with  defendant's  request,  as  follows:  "If  the 
Jury  believe  from  the  evidence  that  the  de- 
ceased at  tbe  time  of  the  accident,  as  alleged, 
was  in  the  company  and  care  and  custody  of 
others  of  sufficient  age  and  intelligence  to  ap- 
preciate the  danger  of  trespassing  upon  the 
railroad  track,  and  was  thereby  guilty  of  con- 
tributory negligence,  then  such  contributory 
negligence  can  be  Imputed  to  tbe  deceased, 
and  contributory  negligence  to  an  extent 
which  Is  one  of  tbe  proximate  causes  of  the 
accident  will  bar  a  recovery."  The  court 
further  charged  the  Jury:  "It  seems  to  me 
that  If  an  adult  person  leads  a  child  Into  a 
place  of  peril,  and  the  adult  person  Is  a  tres- 
passer, then  tbe  rights  of  the  child  -^ould  be 
determined  by  the  acts  and  knowledge  of 
such  adult  person."  There  was  no  evidence 
that  the  parents  of  the  deceased,  for  whose 
benefit  this  action  was  brought,  bad  placed 
the  deceased  in  the  care  and  custody  of  any 
one.  The  charge,  therefore,  had  reference  to 
the  testimony  that  the  deceased  at  the  time 
of  the  injury  was  in  the  company  of  his  older 
sister  or  brother.    Tbe  brother  was  helping 


the  deceased  in  the  attempt  to  cross  the 
bridge,  and  doubtless  the  charge  was  intend- 
ed to  be  made  applicable  to  tbe  circum- 
stances. The  doctrine  of  Imputable  contribu- 
tory negligence,  as  applied  to  a  child  of  such 
tender  years  as  not  to  be  guilty  of  personal 
negligence,  seems  to  have  originated  In  tbls 
country  In  the  case  of  Hartfield  v.  Roper,  21 
Wend.  615,  84  Am.  Dec.  273,  wherein  an  ac- 
tion in  the  child's  name  was  held  to  be  de- 
feated by  the  contributory  negligence  of  the 
parents  in  permitting  the  child,  two  years 
old,  to  be  in  a  public  highway,  unattended, 
when  be  was  negligently  injured  by  a  trav- 
eler driving  a  team  therein.  This  view  has 
b'een  followed  in  several  states,  but  the  great 
current  of  authorities  In  this  country  repudi- 
ates the  doctrine,  as  will  appear  by  reference 
to  the  citations  pro  and  con  in  7  Ency.  Law 
(2d  Ed.)  449,  and  note  to  Chicago  City  R.  Co. 
T.  Wilcox,  21  L.  R.  A.  78.  This  doctrine  Is  also 
opposed  by  tbe  leading  text-writers.  Beach. 
Contrib.  Neg.  §;  38-48;  Shearm.  ft  Redf. 
Neg.  75;  Bishop  Noncon.  Law,  S  B82;  Whart- 
on on  Neg.  S  314.  We  take  the  view  tliat  the 
negligence  of  a  parent  or  custodian  is  not  im- 
putable to  a  child  non  sui  Juris.  In  this  case 
tbe  deceased  was  seven  or  eight  years  old, 
and  there  was  no  evidence  whatever  sub- 
mitted as  to  bis  knowledge,  Intelligence,  or 
capacity  for  observing  care.  In  the  absence 
of  any  such  evidence,  the  prima  facie  pre- 
sumption Is  that  he  was  Incapable  of  per- 
sonal negligence.  To  impute  contributory 
negligence  to  such  a  child  would  be  to  make 
him  a  tort  feasor  by  Imputation,  when  he 
could  not  be  such  In  fact.  It  would  be  visit- 
ing the  Innocent  with  the  faults  of  the  guilty. 
It  would  permit  the  child's  protector  to  be  au- 
thorized to  destroy  it  It  would  place  tbe 
personal  rights  of  the  child  at  the  mercy  of 
any  one  by  whose  fault  it  Is  injived,  provid- 
ed the  guilty  one  happens  to  have  the  co-oi>- 
eratlon  of  the  child's  custodian  in  the  work 
of  injury.  Such  a  doctrine  Is  an  anomaly  Id 
tbe  law.  It  Is  not  defensible  on  any  ground 
of  agency,  because  a  child  non  sul  Juris  can- 
not appoint  an  agent;  nor  upon  any  ground 
which  identifies  the  Infant  with  its  custodian. 
because  the  personal  rights  of  tbe  infant  are 
not  within  the  control  of  Its  custodian.  The 
Infant,  having  no  volition,  did  not  create 
either  the  relation  of  custodian,  or  tbe  dan- 
ger which  results  in  injury.  Nor  is  the  doc- 
trine defensible  on  any  ground  of  public  pol- 
icy. There  is  some  little  plausibility  in  tbe 
view  that  the  New  York  rule  might  have 
tendency  to  prevent  depraved  parents  or  cus- 
todians of  children  from  exposing  them  to 
danger  m  the  hope  of  gain  by  suits  for  dam- 
ages, if  the  negligence  of  the  custodian  can- 
not be  imputed  to  the  child  so  as  to  defeat 
tbe  same;  but  such  considerations  seem  small 
In  comparison  with  the  reasons  which  make 
for  the  protection  of  infants  against  those  who 
are  not  by  law  or  nature  their  guardians. 
The  view  opposed  violates  all  our  conceptions 
of  justice,  and  of  those  principles  of  tbe  corn- 
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mon  law  which  protect  the  innocent  from  the 
piUt7,  which  has  tender  regard  for  the  rights 
and  safety  of  the  helpless,  which  will  not  ex- 
cuse negligence  merely  because  It  co-operates 
with  other  actionable  negligence  In  worklngi 
injury  to  one  without  fault  There  Is  a  dis- 
tinction, however,  between  actions  by  or  in 
the  name  of  infants  for  personal  injuries, 
and  actions  by  the  parent  for  injury  to  the 
parent,  resulting  from  Injury  to  the  child— as, 
for  example,  for  loss  of  service  of  the  child. 
In  snch  latter  cases  the  ordinary  rule  of  con- 
tributory negligence  prevails,  and,  if  the  par- 
ent's negligence  has  proximately  contributed 
to  the  injury,  he  cannot  recover,  because  he 
helped  to  bring  about  his  own  Injury,  and  not 
because  his  negligence  is  imputable  to  the 
child.  But  the  present  action  la  under  the 
statnte  commonly  referred  to  as  Lord  Gamp- 
bell's  act,  and,  is  neither  In  the  name  of  the 
infant,  nor  in  the  name  of  the  i>arent  or 
^ardlan,  but  Is  by  the  administrator  of  the 
infant,  as  designated  by  the  statute,  for  the 
benefit  of  the  parents.  It  has  been  decided 
that  the  right  of  action  under  this  statute  Is 
a  new  one,  and  not  a  mere  revival  of  the 
cause  of  action  which  belongs  to  the  Intestate. 
In  re  Estate  of  Mayo,  60  S.  C.  401,  88  S.  B. 
634.  54  L.  K.  A.  660.  But  the  right  of  the 
administrator  to  recover  depends  upon  wheth- 
er the  deceased,  if  he  had  lived,  would  have 
had.  a  right  to  recover.  Mayo's  Case,  supra; 
Price  V.  R.  R.,  33  S.  O.  556,  12  S.  B.  413,  26 
Am.  St.  Rep.  700;  Reed  v.  B.  Co.,  37  8.  G. 
42.  16  S.  E.  288;  section  2851.  Code  1902.  If, 
therefore,  the  Intestate,  if  he  had  lived,  could 
nave  recovered,  notwithstanding  the  contrib- 
utory negligence  of  bis  custodian,  so,  also, 
may  the  plaintiff  administrator  In  this  ac- 
tion recover,  notwithstanding  the  negligence 
of  the  intestate's  custodian.  If  he  had  one 
present  at  the  time  of  the  killing— provided, 
of  course,  that  the  death  was  proximately 
caused  by  the  defendant's  negligence. 

For  the  reasons  stated,  the  judgment  of 
the  circuit  court  is  reversed,  and  the  case  re- 
manded for  a  new  trlaL 


(SC  s.  c.  37) 

STANDARD  OIL  CO.  v.  OITT  OP  SPAR- 
TANBURG. 

(Supreme  Court  of  South  Carolina.    April  13, 
1903.) 

UCBNSB   TAX— CONSTITUTIONAUTT— 
ESTOPPEL. 

1.  An  ordinance  requiring  dealers  in  oils  to 
pay  a  license  of  $250  per  year,  and  providing 
that  this  licen^  shall  not  apply  to  dealers 
handling  nils  on  which  the  license  has  been  paid, 
is  unconstitutional  because  there  is  no  reasona- 
ble ground  for  such  classification;  Const.  1895, 
art.  8,  i  6,  providing  for  uniformity  of  taxes. 

2.  That  a  taxpayer  in  a  previous  year,  after 
negotiations,  paid  a  license  tax  for  $100  without 
protest,  does  not  estop  him  to  contest  the  valid- 
ly of  the  ordinance  increasing  the  amount  of 
such  license  tax  in  a  subsequent  year  to  $250. 

Appea!  from  Common  Pleas  Circuit  Court 
0f  Spartanburg  Coimty;  Bucbanan,  Judga 


Action  by  tbe  Standard  OQ  Company 
against  tbe  city  of  Spartanburg.  From  judg- 
ment for  defendant,  plaintiff  appealed.  Re- 
versed. 

This  is  an  action  brought  to  recover  the 
sum  of  $250  paid  by  the  plaintiff  under  pro- 
test as  a  license  tax  for  tbe  business  of  sell- 
ing oil  In  the  city  of  Spartanburg.  The  de- 
fendant collected  said  sum  under  the  follow- 
ing clause  of  an  ordinance  to  raise  supplies, 
ratified  the  11th  day  of  November,  1002: 
"Kerosene:  Any  merchant  or  mecbandlse 
broker,  dealer  in  oils,  or  agents  for  oil  com- 
panies, or  other  persons  receiving  illuminat- 
ing or  lubricating  oils  either  in  carloads  or 
less  than  carloads  and  selling  and  reship- 
ping  the  same  in  quantities  of  50  gallons  and 
upwards,  shall  pay  a  license  of  $250  per  an- 
num: provided,  this  license  shall  not  apply 
to  merchants  and  dealers  handling  oils  on 
which  the  license  has  been  paid." 

Tbe  allegations  of  the  complaint  material 
to  the  consideration  of  the  questions  raised 
by  the  exceptions  are  as  follows: 

"(8)  Plaintiff  alleges  that  it  is  not  liable  for 
the  special  license  tax  of  $260  required  by 
the  said  ordinance,  for  the  reason  that  the 
said  ordinance  Is  unconstitutional,  null,  and 
void,  in  that  it  discriminates  in  favor  of 
such  merchants  or  dealers  handling  oils,  etc., 
on  which  tbe  license  has  been  paid,  and  in 
that  particular  does  not  apply  equally  to  all 
persons  engaged  In  tbe  same  business  in  the 
city  of  Spartanburg.  That  It  is  also  discrimi- 
native and  unconstitutional.  In  that  it  does 
not  require  any  license  tax  of  those  mer- 
cbants  or  dealers  selling  and  reshlpplng  in 
quantities  under  flfty  gallons,  nor  does  It  re- 
quire &ny  license  or  license  tax  of  merchants 
engaged  in  lines  of  business  other  than  those 
specified  In  said  ordinance. 

"(9)  Plaintiff  also  alleges  that  by  the  terms 
of  the  said  ordinance  It  Is  a  tax  which  Is  lev- 
led  upon  the  property  therein  mentioned,  and 
not  upon  the  occupation,  and  is  therefore  un- 
constitutional, null  and  void.  In  that  It  Is 
not  levied  upon  the  said  property  In  propor- 
tion to  its  value. 

"(10)  The  plaintiff  alleges,  therefore,  for 
the  reasons  above  set  forth,  that  the  siald 
ordinance  is  In  violation  of  the  Constitution 
of  1895,  with  reference  to  taxation  and  license 
taxes,  and  more  especially  article  1.  i  5, 
which  provides:  "The  privilege  and  Immu- 
nities of  citizens  of  this  State  and  of  tbe 
United  States  under  this  Constitution  shall 
not  be  abridged,  nor  shall  any  person  bei  de- 
prived of  life,  liberty  or  property  without 
due  process  Of  law,  nor  shall  any  person 
be  denied  the  equal  protection  of  the  laws.' 
So  much  of  article  1,  |  17,  as  provides:  "Pri- 
vate property  shall  not  be  taken  for  private 
use  without  the  consent  of  the  owner,  nor  for 
public  use  without  Just  compensation  being 
first  made  therefor.'  Article  8,  5  6,  which 
provides:  'The  corporate  authorities  of  cities 
and  towns  In  this  state  shall  be  vested  with 
power  to  assess  and  collect  taxes  for  cor- 
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porate  purposes,  said  taxes  to  be  uniform  In 
respect  to  persons  and  property  within  the 
Jurisdiction  of  the  body  composing  the  same; 
and  all  the  property,  except  such  as  is  ex- 
empt by  law,  within  the  limits  of  cities  and 
towns  shall  be  taxed  for  the  payment  of 
debts  contracted  under  authority  of  law. 
License  or  privilege  taxes  imposed  shall  be 
graduated  so  as  to  secure  a  Just  Imposition 
of  such  tax  upon  the  classes  subject  thereto.' 
Article  10,  §  1,  which  provides:  The  Gen- 
eral Assembly  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and 
taxation,  and  shall  prescribe  regulations  to 
secure  a  Just  valuation  for  taxation  of  all 
property,  real,  personal  and  possessory,  except 
mines  and  mining  claims,  the  products  of 
which  alone  shall  be  taxed;  and  also  exempt- 
ing such  property  as  may  be  exempted  by  law 
for  municipal,  educational,  literary,  scientific, 
religious  or  charitable  purposes:  provided, 
however,  that  the  General  Assembly  may  im- 
pose a  capitation  tax  upon  such  domestic  ani- 
mals as  from  their  nature  and  habits  are  de- 
structive, of  other  property:'  and  provided, 
further,  that  the  General  Assembly  may 
provide  for  a  graduated  tax  on  incomes,  and 
for  a  graduated  license  on  occupations  and 
business.'  So  much  of  article  10,  S  6,  as  pro- 
vides: 'That  all  taxes  levied  for  corporate 
purposes  shall  be  uniform  in  respect  to  per- 
sons and  property  within  the  Jurisdiction  of 
the  body  imposing  the  same.' 

"(11)  That  on  January  1,  1002,  under  an 
agreement  had  with  the  defendant,  through 
Its  duly  authorized  officers  and  agents,  the 
plalntifF  paid  the  said  sum  of  $250  demanded 
by  the  defendant,  protesting,  however,  that 
it  was  not  liable  therefor,  and.  In  order  to 
save  its  agent  from  threatened  arrest  for 
carrying  on  the  business  hereinbefore  men- 
tioned In  violation  of  the  terms  of  the  said 
ordinance,  on  the  said  Ist  day  of  January, 
1902,  took  a  refunding  receipt  from  the  said 
defendant,  whereby  the  defendant  agreed 
that  in  the  event  that  plaintifT  brought  its 
action  In  any  court  having  Jurisdiction  to 
recover  the  said  sum  of  $250  thus  paid  un- 
der protest,  and  it  sbonid  be  Judicially  deter- 
mined that  tbe  said  defendant  was  not  lia- 
ble in  tbe  said  sum,  the  defendant  would 
refund  to  the  said  plaintiff  tbe  said  anm  of 
$250,  or  such  sum  as  plalntlfF  might  recov- 
er Judgment  for  in  tbe  said  action." 

The  answer  of  tbe  defendant  was  practical- 
ly a  general  denial. 

The  decree  of  bis  honor,  tbe  circuit  Judge, 
omitting  tbe  statement  as  to  tbe  object  of 
tbe  action,  is  as  follows:  "The  plaintiff  at- 
tacks tbe  ordinance  in  question  on  many 
grounds,  tbe  main  grounds  of  attack  being 
that  the  ordinance  is  void  upon  Its  face,  as 
In  conflict  with  tbe  Constitution,  In  that  It 
Is  discriminatory  and  unequal;  in  that  It 
does  not  apply  to  merchants  generally,  but 
only  to  sucb  as  sell  oil;  in  that  it  does  not 
even  apply  to  all  sellers  of  oils,  but  exempts 
sucb  as  sell  oil  bought  from  others  who  have 


paid  license  tax  thweon;  and  in  that  the 
provision  imposes  license  only  on  such  per- 
sons as  sell  oil  in  quantities  of  fifty  gall<Mi8 
and  upwards.  Upon  the  first  and  third 
grounds  of  attack  mentioned  above,  I  do  not 
think  tbe  ordinance  is  invalid.  As  to  tbe 
second  ground,  even  if  tbe  exemption  re- 
ferred to  would  otherwise  Invalidate  the  ordi- 
nance, the  fact  that  this  particular  provision 
was  framed  by  tbe  plaintiff,  and  inserted  in 
the  ordinance  at  its  request,  Is  sufficient  to 
defeat  this  action.  This  fact  clearly  appears 
from  tbe  evidence,  and  after  sucb  conduct 
on  its  part  it  should  not  now  be  heard  to 
assert  the  invalidity  of  this  provision  of  the 
ordinance,  but  is  stopped  from  doing  so.  It 
is  therefore  ordered  that  tbe  relief  asked  in 
the  complaint  be  refused,  and  the  complaint 
be  dismissed  with  costs."  Tbe  plaintiff  ap- 
pealed from  said  decree,  and  .the  defendant 
gave  notice  of  additional  grounds  upon  which 
it  would  ask  that  the  decree  be  sustained. 

Carey  &  McCuUougb,  for  appellant.  Simp- 
son &  Bomar,  for  respondent 

GARY,  A.  J.  The  exceptions  and  the  ad- 
ditional grounds  upon  which  tbe  respondent 
asks  that  the  Judgment  be  sustained  raise 
the  following  questions:  (1)  Was  there  error 
on  the  part  of  his  honor,  the  circuit  Judge, 
in  not  holding  that  tbe  ordinance  Is  dis- 
criminative and  therefore  unconstitntlonal, 
in  that  it  fails  to  make  a  reasonable  classi- 
fication of  other  avocations  of  like  character 
and  impose  a  license  tax  thereon?  In  other 
words,  it  Is  contended  that  the  ordinance 
was  discriminative  In  its  classification.  (2) 
Was  there  error  on  tbe  part  of  his  honor,  tbe 
circuit  Judge,  in  not  holding  that  tbe  ordi- 
nance Is  discriminative  and  therefore  uncon- 
stitutional. In  that  it  does  not  purport  to 
reach  even  ail  persons  engaged  In  tbe  same 
business  with  plaintiff,  by  exempting  "mer- 
chants and  dealers  handling  oils  on  which 
the  license  baa  been  paid"?  (3)  Was  there 
error  on  tbe  part  of  his  honor,  the  trial  Judge, 
in  holding  that  "even  If  the  exemption  re- 
terrei  to  would  otberwise  invalidate  tbe  ordi- 
nance, the  fact  that  this  particular  provision 
was  framed  by  the  plaintiff,  and  Inserted  in 
the  ordinance  at  its  request,  is  sufficient  to 
defeat  this  action"? 

We  proceed  to  consideration  of  the  first 
question.  In  HiU  y.  City  Council,  59  S.  C. 
89C,  38  S.  B.  11,  the  court  says:  "The  Con- 
stitution (section  6,  art.  8)  only  requires  that 
tbe  license  or  privilege  tax  shall  be  Just. 
The  requirements  in  said  section  that  taxes 
must  be  uniform  in  respect  to  persons  and 
property  does  not  apply  to  the  license  or 
privilege  tax.  As  all  callings,  occupations, 
and  kinds  of  business  differ  more  or  less  tbe 
one  from  the  other,  the  very  power  to  im- 
pose a  tax  that  will  be  Just  on  each  class 
Involves  the  tight  to  make  distinction  be- 
tween different  trades  and  between  essential- 
ly different  methods  of  conducting  tbe  same 
general  character  of  buainess;* "    citing  In 
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re  HaskeU  (Cal.)  44  Fac.  725,  32  L.  R.  A. 
529.  In  BiUlngs  v;  IlUnols,  23  Sup.  Ct  272, 
47  I..  Ed.  — ,  the  Supreme  Court  of  the 
United  States  beld  that  the  equal  protection 
of  the  laws  la  not  denied  by  an  Inheritance 
tax,  because  under  that  statute,  as  Inter- 
preted and  enforced  by  the  state  courts,  cer- 
tain life  estates  may  be  taxed  when  the  re- 
mainder Is  to  Uneal  descendants  of  the  de- 
cedent, but  not  when  the  remainder  Is  to 
collateral  heirs  or  strangers  in  blood.  In  that 
case  the  court  uses  this  language:  "Classi- 
fication Is  essentially  the  same  In  law  as  it 
Is  In  other  departments  of  knowledge  or  prac- 
tice. It  Is  the  grouping  of  things  In  specula- 
tion or  practice  because  they  'agree  with  one 
another  in  certain  particulars  aijd  dltCer  from 
other  things  In  those  same  particulars.' 
Things  may  have  very  diverse  qualities,  and 
yet  be  united  In  a  class.  They  may  have 
very  simUar  qnalltles,  and  yet  be  cast  In 
different  classes.  Cattle  and  horses  may  be 
considered  In  a  class  for  some  purposes. 
Their  differences  are  certainly  pronounced. 
Salt  and  sugar  may  be  associated  in  a  gro- 
cer's stock  for  a  grocer's  purposes.  To  con- 
found them  In  use  would  be  very  disappoint- 
ing. Human  beings  are  essentially  alike,  yet 
some  Individuals  may  have  attributes  or  rela- 
tions not  possessed  by  others  which  may  con- 
stitute them  a  class.  But  their  classification— 
Indeed,  all  classification— must  primarily  de- 
pend upon  purpose,  the  problem  presented. 
Science  will  have  one  purpose,  business  anoth- 
er, and  legislation  still  another.  The  latter,  of 
course,  on  account  of  the  restraints  upon  the 
Legislature,  may  not  be  legal— may  not  be 
within  the  power  of  the  Legislature.  To  dis- 
pute that  power,  however,  is  not  the  same 
thing  as  to  dispute  classification,  and  yet  that 
there  may  be  a  dependence— more  freedom  of 
classification  in  some  instances— has  been  in- 
dicated by  the  cases.  A  state  cannot  regulate 
interstate  commerce,  however  accurate  its 
classification  of  objects  may  be.  On  the  oth- 
er hand,  the  taxing  power  of  a  state  is  one 
of  Its  most  extensive  powers.  It  cannot  be 
exercised  upon  parsons  grouped  according  to 
their  complexions.  It  can  be  exercised  if 
they  are  grouped  according  to  their  occupa- 
tions. A  state  may  regulate  or  suppress 
combinations  to  restrict  the  sale  of  products. 
The  power  cannot  be  exerted  to  forbid  com- 
binations among  those  who  buy  products  and 
permit  combinations  among  those  who  raise 
or  grow  products.  Connolly  ▼.  Pipe  Co.,  184 
D.  S.  640,  46  L.  Ed.  679,  22  Sup.  Ct  43L 
And  yet,  exercising  Its  taxing  power,  it  has 
been  decided  that  a  state  may  make  that 
discrimination.  American  Sugar  Refining  Co. 
▼.  Louisiana,  179  V.  8.  89,  45  L.  Ed.  102, 
21  Sup.  Ct  43.  Other  illustrations  may  be 
taken  from  the  cases  which  tend  to  the  same 
end.  If  the  purpose  Is  within  the  legal  pow- 
ers of  the  Legislature  and  the  classification 
made  has  relation  to  that  purpose  (excludes 
no  persons  or  objects  that  are  affected  by 
the  purpose;   Includes  all  that  are),  logically 


speaking,  It  will  be  appropriate;  legaUy 
speaking,  a  law  based  upon  it  will  have 
equality  of  operation.  And  excluding  our 
right  to  consider  policies  or  assume  legisla- 
tion, we  have  many  times  said  that  a  state. 
In  its  purposes  and  in  the  execution  of  them, 
must  be  allowed  a  wide  range  of  discretion, 
and  that  this  court  will  not  make  Itself  a 
harbor  in  which-  can  be  found  'a  refuge  from 
ill-advised,  unequal,  and  oppressive'  legisla- 
tion. Mobile  Co.  V.  Kimball.  102  U.  S.  691, 
26  L.  Ed.  23&" 

In  Am.  Sug.  Ref.  Co.  v.  Louisiana,  21  Sup. 
Ot  48,  46  L.  Ed.  102,  the  United  States  Su- 
preme Court  In  discussing  the  provision  of 
the  Constitution  as  to  the  equal  protection  of 
the  laws,  says:  "The  power  of  taxation  under 
this  provision  was  fully  considered  In  Bell's 
Oap  B.  Co.  V.  Pennsylvania,  134  U.  S.  232,  33 
L.  Ed.  892,  10  Sup.  Ct  633,  in  which  it  was 
said  not  to  have  been  intended 'tQ  prevent  a 
state  from  changing  Its  system  of  taxation  in 
all  proper  and  reasonable  ways.  It  may,  if  it 
chooses,  exempt  certain  classes  of  property  al- 
together; may  impose  different  specific  taxes 
upon  different  trades  or  professions;  may  vary 
the  rates  of  excise  upon  various  products; 
may  tax  real  and  personal  estate  in  a  different 
manner;  may  tax  visible  property  only,  and 
not  securities;  may  allow  or  not  allow  de- 
ductions for  indebtedness.  'All  such  regula- 
tions and.  those  of  like  character,  so  long  as 
they  proceed  within  reasonable  limits  and  gen- 
eral usage,  are  within  the  discretion  of  the 
state  Legislature  or  the  people  of  the  state  in 
framing  their  Constitution.'  Bee,  also.  Home 
Ins.  Co.  V.  New  York,  134  U.  S.  594,  33  L.  Ed. 
1025,  10  Sup.  Ct  593;  St  Louis,  I.  M.  &  S. 
R.  Co.  V.  Paul,  173  U.  8.  404,  43  L.  Ed.  746, 19 
Sup.  Ct  419.  In  Pacific  Exp.  Co.  v.  Selbert 
142  U.  S.  339,  35  L.  Ed.  1036,  3  Interst.  Com. 
Rep.  810,  12  Sup.  Ct  250,  a  state  statute  de- 
fining an  express  company  to  be  such  as  car- 
ried on  the  business  of  transportation  on  con- 
tracts for  hire  with  railroad  or  steamboat 
companies  did  not  Individually  discriminate 
against  the  express  companies  defined  by  it  by 
exempting  other  companies  carrying  express 
matter  in  vehicles  of  their  own.  This  caLse  is 
specially  pertinent  to  the  one  under  considera- 
tion. See,  also,  Giozza  v.  Tieman,  148  U.  S. 
657,  37  L.  Ed.  590,  13  Sup.  Ot.  721;  Columbus 
Southern  R.  Co.  v.  Wright  161  U.  8.  470,  38 
L.  Ed.  238,  14  Sup.  Ct.  396;  Duncan  v.  Mis- 
souri, 162  U.  S.  877,  38  L.  Ed.  485,  14  Sup.  Ct 
570;  Western  Union  Teleg.  Co.  v.  Indiana, 
165  U.  S.  804,  41  L.  Ed.  726,  17  Sup.  Ct  345; 
Adams  Exp.  Co.  ▼.  Ohio  State  Auditor,  165 
U.  S.  194,  41  L.  Ed.  683,  17  Sup.  Ct.  305.  The 
Constitution  of  Louisiana  clasaifieB  the  refiners 
of  sugar,  for  the  purpose  of  taxation,  into 
those  who  refine  the  products  of  their  own 
plantations,  and  those  who  engage  In  a  gen- 
eral refining  business,  and  refine  sugars  pur- 
chased by  themselves  or  put  in  their  hands  by 
others  for  that  purpose,  imposing  a  tax  only 
upon  the  latter  class.  •  •  •  The  discrim- 
ination ia  obviously  Intended  aa  an  encourage- 
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ment  to  agrlcnltnre,  and  does  not  deny  to  per- 
sons and  corporations  engaged  in  a  general  re- 
fining business  the  equal  protection  of  the 
laws."  This  question  is  fully  and  ably  dis- 
cussed by  Hr.  Justice  Jones  In  the  recent  case 
of  Slnunons  T.  Tel.  Co.,  63  S.  G.  425,  41  S.  E. 
521,  57  L.  R.  A.  607.  These  authorlttes  show 
that  the  first  question  must  be  answered  in 
the  negative. 

We  will  next  consider  the  second  question. 
The  case  of  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellis, 
165  U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666, 
decides  that  the  classification  must  not  be  ar- 
bitrary—that is,  "must  always  rest  upon  some 
difCerence  which  bears  a  reasonable  and  just 
relation  to  the  act  in  respect  to  which  the 
classification  Is  proposed";  also,  that  such 
classification  must  be  "based  upon  some  rea- 
sonable ground,  some  difference  which  bears 
a  just  and  proper  relation  to  the  attempted 
classification,'  and  is  not  a  merely  arbitrary 
selection."  This  language  Is  quoted  with  ap- 
proval In  Porter  v.  Ry.,  63  S.  0.  169,  41  S.  E. 
108.  The  fact  that  all  persons  engaged  in  the 
sale  of  oil  in  the  city  of  Spartanburg  were  not 
affected  alike  by  the  ordinance  was  not  suffi- 
cient to  render  it  unconstitutional.  If  there 
was  a  reasonable  classification  Of  such  per- 
sons. In  Clark  v.  TltusvlUe,  22  Sup.  Ct.  382, 
46  L.  Ed.  569,  the  United  States  Supreme 
Court  held  that  an  ordinance  imposing  a  li- 
cense tax  upon  the  merchants  of  a  city,  by 
which  they  are  divided  into  classes  according 
to  the  amount  of  their  sales— each  class  in- 
cluding all  whose  sales  range  between  a  cer- 
tain minimum  and  maximum  amount— does 
not  violate  the  constitutional  provision  as  to 
the  equal  protection  of  the  laws,  although  the 
result  is  to  make  persons  in  different  classes 
pay  different  rates,  and  to  make  those  in  the 
same  class  pay  at  a  different  ratio  of  the 
amount  their  sales  differ. 

We  now  come  to  the  consideration  of  the 
most  Important  question  in  the  case,  which  is 
whether  the  exemption  from  taxation  of  those 
merchants  and  dealers  handling  oils  on  which 
'the  license  had  been  paid  was  a  reasonable 
classification.  It  cannot  be  successfully  con- 
tended that  the  exemption  from  payment  of 
the  license  tax  was  intended  for  the  benefit  of 
the  municipality,  for  the  tendency  of  the  class- 
ification was  to  lessen  Its  revenues.  Nor  can 
it  be  argued  that  the  exemption  was  in  any 
sense  an  encouragement  to  commerce,  for  the 
merchants  and  dealers  under  this  classifica- 
tion conducted  their  business  in  no  respect 
different  from  those  who  paid  the  license  tax. 
It  can  scarcely  be  insisted  that  It  was  for  the 
benefit  of  those  who  paid  the  tax,  as  its  tend- 
ency was  to  create  a  larger  number  of  com- 
petitors In  business  with  them,  especially 
when  we  have  before  us  one  of  the  parties 
who  paid  the  tax  objecting  to  its  legality.  We 
are  Irresistibly  forced  to  the  conclusion  that 
the  exemption  was  intended  as  a  mere  favor 
to  those  included  within  the  classification,  and 
that  It  was  therefore  unconstitutional. 

We  will  next  consider  the  third  question. 


It  appears  from  the  testimony  that  in  1897  the 
plaintiff  objected  to  the  license  tax  sought  ta 
be  collected  by  the  defendant  for  that  year, 
and  as  a  result  certain  negotiations  were  had 
between  the  defendant  and  certain  agents  of 
the  plaintiff.  As  a  result  of  these  negotiations 
the  amount  agreed  upon  was  f  100,  and  the  de- 
fendant put  In  Its  supply  ordinance  for  that 
year  a  provision  similar  to  the  one  in  question, 
which  was  framed  by  an  agent  of  the  plain- 
tiff. Mr.  Calvert,  the  mayor,  testified  that 
those  negotiationB  could  only  bind  the  city 
council  for  that  year.  So  long  as  the  defend- 
ant left  the  license  tax  at  the  sum  of  $100. 
the  plaintiff  paid  the  same  without  protest 
Thereafter  the  defendant  raised  the  tax  to 
$150,  then  $200,  then  $260,  by  the  ordinance 
In  question.  This  controversy  does  not  arise 
out  of  the  ordluance  of  1897,  but  out  of  the 
ordinance  of  1902,  which  In  law  Is  entirely 
separate  and  distinct  from  the  ordinance  of 
1897.  The  defendant  has  made  material 
changes  In  the  amount  of  the  tax,  and,  while 
the  plaintiff  was  willing  to  pay  the  tax  of 
$100,  we  can  very  well  understand  why  It 
would  not  be  willing  to  pay  the  tax  required 
by  the  last  ordinance.  We  cannot  agree  with 
the  circuit  judge  that  the  plaintiff  was  estop- 
ped from  contesting  the  constitutionality  of 
the  ordinance  in  question. 

It  is  the  judgment  of  this  court  tiiat  the 
Judgment  of  the  circuit  court  be  reversed,  and 
the  case  remanded  to  that  court  for  a  new 
trial. 


(M  8.  C.  61) 
COLVIN  V.  McCORMICE  COTTON  OIL  CO. 

(Supreme  Court  of  South  Carolina.    April  18 
1903.) 

SALB-DELAT   IN   DELIVBRT— MBA8URB   OP 

DAMAGES— APPEAL— REVIEW— 

PAROL.  EVIDENCE. 

1.  In  an  action  for  breach  of  contract  in  tail- 
ing to  deliver  machinery  for  a  cotton  mill  as 

Erovided  by  contract,  damages  to  cotton  seed 
ought  for  manufacturingj  arising  from  ex- 
pens(>!i  incnrred  in  cooling  it  after  neating,  are 
within  the  reasonable  contemplation  of  the  par- 
ties. 

2.  An  objection  to  evidence  will  not  be  con- 
sidered unless  the  ground  thereof  is  stated  in 
the  case. 

3.  Parol  evidence  is  admissible  to  show  the 
Degotiations  lending  up  to  the  contract  sued 
on,  where  It  does  not  tend  to  contradict  or 
varj'  the  terms  of  the  written  contract. 

4.  In  an  action  for  breach  of  contract  for 
failure  to  deliver  at  the  time  agreed  upon  cer- 
tain machinery,  expcnpes  incurred  by  plain- 
tiff, after  the  breach,  in  expectation,  in  view 
of  the  acts  of  the  defendant,  that  he  would  per- 
form the  contract,  are  not  so  remote  as  not 
to  be  recoverable  as  damages  for  the  delay. 

6.  The  admission  of  leading  qneations  is  with- 
in the  discretion  of  the  trial  conrt. 

6.  In  an  action  to  recover  the  price  of  ma- 
chinery, defendant  can  recover  for  delay  in  de- 
livering the  machinery  such  damages  only  as 
he  could  not  prevent  with  reasonable  expense 
or  exertion,  and  cannot  recover  for  damages 
resulting  through  bis  own  negligence. 

II  2.  Se«  Appeal  and  Error,  toL  9,  CwL  Die  | 
22S7. 
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7.  Whether  the  acts  of  one  vbo  had  agreed 
to  famish  machinery  at  a  certain  time  after 
breach  of  the  agreemmt  were  such  as  to  cause 
the  other  party  to  the  contract  to  incur  ex- 
penses lu  expectation  of  subsequent  perform- 
ance of  the  contract,  is  a  question  for  the  jury. 

8.  It  is  error  at  law  to  refuse  to  set  aside 
•  Terdict  without  evidence  to  support  it: 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;    Townsend,  Judge. 

Action  by  Jas.  A.  Colvin  against  the  Mc- 
Cormlck  Cotton  Oil  Company.  From  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed, 

Henry  C.  Hammond  and  Parker  ft  Oreene, 
for  appellant.  Johnstone  &  Welch  and  Frank 
F.  (|ary,  for  appellee. 

JONES,  J.  This  action  was  brought  to  re- 
cover an  alleged  balance  of  f  1,740.79,  with 
interest  and  10  per  cent,  thereof  additional 
as  attorney's  fees,  as  the  amount  due  upon 
a  written  contract  for  the  sale  and  purchase 
of  certain  cotton  oil  mill  machinery.  By 
way  of  defense,  and  also  by  way  of  counter- 
claim, defendant  sets  np  damages  for  alleged 
breach  of  contract  by  plaintiff  In  falling  to 
deliver  the  machinery  and  putting  the  mill 
in  running  order  within  the  time  specified, 
to  the  amount  of  $1,909.12.  The  Jury  ren- 
dered a  verdict  in  favor  of  defendant  for 
$726,  and  from  the  Judgment  thereon  comes 
this  appeal  by  the  plaintiff.  The  exceptions 
are  very  numerous,  82  in  number,  with  many 
subdivisions,  but  we  will  consider  them  un- 
der the  following  subject  heads: 

1.  Demurrer  to  the  answer.  Sixceptlons  1 
to  5,  inclusive,  assign  error  In  overruling 
plaintiff's  demurrer  to  the  ajiswer  made,  up- 
on the  grounds  that  it  did  not  state  facts 
sufficient  to  constitute  a  defense  or  counter^ 
claim,  the  specifications  being  that  the  dam- 
ages alleged  in  the  answer  were  not  the  proxl- 
,  mate  or  the  direct  and  the  natural  result  of 
the  alleged  breach  of  contract,  but  were  too 
remote,  not  within  the  contemplation  of  the 
parties  to  the  contract,  consequential,  and  the 
result  of  defendant's  own  acts.  The  demur- 
rer was  to  the  answer  as  a  whole,  and  not  to 
any  particular  item  of  damages  alleged  there- 
in. If,  therefore,  there  is  any  item  of  dam- 
ages alleged  therein  which  Is  prope'r,  then  the 
demurrer  must  be  overruled.  The  defense 
and  counterclaim  alleged  in  the  answer  were 
both  based  upon  the  same  specifications  of 
damages.  We  quote,  therefore,  the  sixth  par- 
agraph of  the  answer,  relating  to  the  coun- 
terclaim: "(6)  That  the  defendant  alleges 
that  early  in  May,  1899,  It  contracted  with 
the  plaintiff  for  the  machinery  mentioned  in 
the  complaint  herein;  that  at  that  time  It 
was  understood  and  agreed  that  said  machin- 
ery, constituting  the  mill,  should  be  deliv- 
ered on  or  before  the  15tb  of  September  of 
said  year,  and  that  the  plaintiff  should  have 
It  in  running  order  within  two  or  three  weeks 
from  said  date;  these  dates  were  fixed  with 
the  understanding  and  agreement  that  the 
defendant  could  prepare  to  begin  manufa^ 


turlng  at  the  beg;Inning  of  the  cotton  oil  sea- 
son of  1899-1900,  and  so  that  the  defendant 
could  make  its  arrangements  to  that  end;  that 
the  plaintiff  under  this  condition  of  affairs 
failed  to  perform,  and  on  the  other  hand  vio- 
lated, Its  contract  vrtth  the  defendant;  that 
the  machinery  was  not  shipped  until  many 
weeks  after  the  aforementioned  date  when  it 
was  contracted  that  It  should  be  shipped, 
and  was  not  put  In  running  order  .tmttl  Jan- 
uary of  1900;  that,  acting  upon  the  under- 
standing and  agreement  aforesaid  with  the 
plaintiff,  the  defendant  made  all  preparations 
and  arrangements  to  begin  manufacturing  at 
the  beginning  of  the  season  of  1899-1900; 
that  the  defendant  purchased  cotton  seed, 
looking  to  that  end;  that  the  defendant  aft- 
erwards was  compelled.  In  order  to  prevent 
these  seed  from  heating.and  spoiling,  to  have 
them  moved  or  aired  two  or  three  times  a 
week  from  October  1.  1899,  to  December  1, 
1899,  at  a  cost  of  $96;  that  on  account  of 
the  crowded  condition  of  its  warehouse— pro- 
duced by  the  aforementioned  delay  of  the 
plaintiff— it  Incurred  an  extra  expense  In  the 
unloading  of  25  cars  of  seed,  amounting  to 
$90;  that  it  had  temporarily  to  place  300  tons 
of  cotton  seed  in  Its  huUhouse,  and  after- 
wards to  remove  them  to  the  mill,  incurring 
wastage  and  extra  expense  In  connection 
therewith  to  the  amount  of  $76;  that  owing 
to  the  aforementioned  delay  It  was  compelled 
to  transfer  60  tons  of  hulls  from  the  mealroom 
to  the  hullhouse,  at  a  cost  of  $10.  That  for 
four  months  the  defendant  was  compelled,  on 
account  of  said  delay,  to  rent  an  extra  ware- 
house, at  an  expense  of  $10;  that  owing  to 
said  delay  the  defendant  was  compelled  to 
transfer  100  tons  to  and  from  the  aforemen- 
tioned rented  warehouse,  incurring  a  loss 
thereby  in  waste  and  expense  amounting  to 
$100;  that,  pending  the  erection  of  the  mill 
as  hereinbefore  stated,  the  defendant  was 
compelled  to  incur  an  extra  expense  or  pro- 
longed Interest  period  on  borrowed  iponey, 
amounting  to  $324.62;  that  on  account  of  said 
delay  the  defendant  paid  out  money  on  Insur- 
ing seed,  amounting  to  $27.60;  that  owing  to 
the  delay  aforesaid  250  tons  of  cotton  seed 
became  heated  and  thereby  damaged  to  the 
extent,  together  with  extra  press  cloths  ren- 
dered necessary,  of  $600;  that  owing  to  the 
said  delay  the  defendant  incurred  an  expense 
of  $100  In  preserving  700  tons  of  seed  that 
became  heated,  and  were  only  preserved  for 
manufacturing  purposes  by  being  moved  and 
thereby  cooled;  that  owing  to  the  said  delay 
some  of  the  seed  became  partially  heated,  and 
the  meal  therefrom  depreciated  In  value  to 
the  extent  of  $256,  and  the  oil  therefrom  de- 
teriorated In  value  to  the  extent  of  $90;  that 
owing  to  the  aforementioned  delay  35  tons 
of  the  meal  manufactured  by  this  defend- 
ant from  injured  or  heated  seed  was  so  infe- 
rior as  to  be  unsuited  to  the  general  market, 
and  had  to  be  disposed  of  at  a  loss  of  $140. 
These  losses  and  expenses,  amounting  to  $1,- 
909.20,  incurred  and  suffered  by  the  defend- 
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ant  on  account  of  the  delay,  failure,  and 
breacb  of  the  onderatanding  and  agreement 
by  the  plaintiff  as  hereinbefore  set  forth,  this 
defendant  alleges  constitate  a  counterclaim 
aa  against  any  sum  that  may  be  due  to  the 
plaintlS,  and  the  defendant  demands  Judg-. 
ment  therefor  against  the  plaintiff." 

In  the  case  of  Sitton  t.  MacDonald,  25  S. 
C.  70,  60  Am.  Rep.  484,  the  court  said:  "The 
rule  as  to  the  proper  measure  of  damages  (In 
an  action  for  damages  for  the  breach  of  a  con- 
tract) Is  not  always  free  from  difficulty.  It 
la  not  the  same  under  all  circumstances,  but 
necessarily  varies  to  meet  the  varying  cases 
as  they  arise.  It  is  different  In  actions  ex 
contractu  from  those  in  tort  In  the  former  It 
Is  more  restricted,  the  fundamental  principle 
being  that  the  damage  must  be  the  primary 
and  Immediate  result  of  the  breach  of  con- 
tract' Wood's  Mayne,  Dam.  i  12;  Tappan 
&  Noble  V.  Harwood,  2  Speers,  536;  IKOrval 
V.  Hunt,  Dud.  180.  In  the  latter  well-consid- 
ered case  It  was  held  that  for  the  breach  of 
an  executory  contract,  without  fraud  or  im- 
position, the  Jury  can  only  give  such  dam- 
ages as  fairly  and  naturally  result  from  it, 
and  which  can  be  measured  by  a  pecuniary 
standard;  remote  and  consequentlaL  dam- 
ages cannot  be  allowed.'  This  is  undoubted- 
ly the  rule,  but  It  is  not  always  easy  to  fix 
the  exact  limit  between  what  is  primary  and 
secondary  or  what  is  immediate  or  consequen- 
tial and  remote.  If  the  breach  is  merely  In 
the  tardy  delivery  of  the  property  intended  for 
sale,  it  is  obvious  enough  that  ordinarily  the 
damage  would  be  the  difference  in  the  price 
realized  from  that  which  might  have  been 
obtained  at  the  proper  time.  But  If  the 
breach  is  in  the  nondelivery  of  an  article  not 
intended  for  sale,  but  for  use  in  some  particu- 
lar business,  other  considerations  intervene, 
and  the  matter  Is  not  so  clear.  In  this  class 
of  cases,  the  courts  have  endeavored  to  lay 
down  certain  rules  to  assist  in  fixing  the 
damages  upon  proper  principles.  In  Hadley 
V.  Baxendale,  9  Exch.  341,  which  seems  to 
have  been  considered  a  leading  case  both  In 
England  and  America,  the  following  rules 
are  Indicated:  'First,  that  damages  which 
may  fairly  and  reasonably  be  considered  as 
naturally  arising  from  a  breach  of  contract 
according  to  the  usual  course  of  things  are 
always  recoverable;  second,  that  damages 
which  would  not  arise  In  the  usual  course 
of  things  from  a  breach  of  contract,  but 
which  do  arise  from  circumstances  peculiar 
to  the  special  case,  are  not  recoverable,  un- 
less the  special  circumstances  are  known  to 
the  person  who  has  broken  the  contract' 
See  Wood's  Mayne,  Dam.  S  14,  and  notes." 

Applying  these  principles  to  the  case  aa 
presented  by  the  demurrer  to  the  answer,  the 
allegations  In  the  answer  being  thereby  ad- 
mitted to  be  true  for  the  purpose  of  the 
demurrer,  we  cannot  say  as  matter  of  law 
that  not  a  single  Item  of  damages  alleged 
naturally  arose  In  the  usual  course  of  things 
from   the  alleged  breach  of  contract,   nor 


can  we  say  that  no  item  of  damages  alleged 
arose  from  the  special  or  peculiar  circum- 
stances of  the  case  which  was  not  known  to 
the  plaintiff.  Take,  for  example,  the  injury 
alleged  to  have  been  sustained  from  the  heat- 
ing of  the  cotton  seed  bought  and  stored  for 
the  use  of  the  mill  by  reason  of  the  delay  in 
putting  in  the  machinery.  It  was  within 
the  reasonable  contemplation  of  the  parties 
that  defendant  would  lay  in  a  stock  of  cot- 
ton seed  and  store  them  for  use  In  the  opera- 
tion of  the  mill  machinery  which  plaintiff  con- 
tracted to  provide  for  the  season  of  1889- 
1900.  If  by  reason  of  the  delay  In  placing 
the  machinery  the  cotton  seed  heated  and 
damaged  in  the  storeroom  to  any  extent  not 
attributable  to  the  negligence  of  defendant 
or  if  defendant.  In  a  proper  effort  to  limit 
or  prevent  the  injury  to  be  apprehended 
from  heating,  was  put  to  extra  expense  in 
handling  and  cooling  the  seed,  arising  from 
plaintiff's  delay,  these  clearly  come  within 
the  rule  stated.  The  demurrer  was  there- 
fore properly  overruled. 

2.  AdmlBsIbillty  of  testimony.  Exceptions 
6  to  16,  inclusive,  allege  error  In  rulings  as 
to '  the  admissibility  of  certain  testimony. 
First  The  witness  Bushnell,  over  objection, 
was  asked,  "What  representations  did  you 
make  to  get  these  gentlemen  to  buy  that 
machinery?'  To  this  plaintiff  objected,  with- 
out stating  any  ground  therefor.  The  coort 
ruled  that.  If  there  was  any  agreement,  thej 
can  show  it.  This  witness  was  also  asked, 
over  objection,  "Did  not  they  Inform  you 
that  the  reason  that  they  wanted  that  ma- 
chinery shipped  by  the  15th  of  September, 
and  erected  and.  In  operation  within  two  or 
three  weeks  after  that  date,  was  that  they 
wanted  to  get  advantage  of  the  full  season 
of  1899-1900?'  No  ground  of  objection  was 
stated.  It  is  now  contended  that  these  ml- 
Ings  were  erroneous,  because  the  written  con-  < 
tract  was  the  best  evidence  of  all  representa- 
tions leading  up  to  the  contract,  and  that 
the  written  contract  In  evidence  contained  a 
stipulation  that  "there  is  no  understanding 
or  agreement  not  on  the  face  of  this  paper." 
We  must  overrule  the  sixth  and  seventh  ex- 
ceptions relating  to  this  matter,  for  the  rea- 
sons: (1)  In  order  to  review  the  ruling  of 
the  circuit  court  as  to  the  competency  of  tes- 
timony, the  record  must  show  the  specific 
ground  of  objection  urged  before  the  circuit 
court,  or  the  specific  ground  upon  which 
the  court  rested  the  ruling.  Allen  v.  Cooley, 
53  S.  0.  414,  SI  S.  E.  634;  Norrls  v.  Clink- 
scales,  59  S.  O.  243,  87  S.  E.  821.  (2)  Parol 
testimony  is  competent  to  show  the  negotia- 
tions between  the  parties  leading  up  to  the 
execution  of  a  written  contract,  provided  it 
does  not  contradict  or  vary  the  terms  of 
the  written  contract  Bruce  v.  Moon,  57  S. 
C.  60,  35  S.  a  415.  The  written  contract  in 
this  case  stipulated  that  the  machinery  was 
to  be  delivered  on  or  before  September  15, 
1899,  and  contained  an  agreement  by-  plain- 
tiff to  furnish  the  services  of  an  erecting 
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engineer  to  superintend  the  erection  of  tbe 
machinery. 

Second.  The  witness  J.  E.  Britt,  over  ob- 
jection, stating  the  ground  of  objection,  was 
permitted  to  be  asked  and  to  answer  the  fol- 
lowing questions:  "What  nrrangements  were 
made,  outside  of  this  contract  here,  in  connec- 
tion with  the  different  reasons  that  were  given 
for  fixing  the  date  of  delivery,  and  what^other 
arrangements  were  made  about  the  delivery  of 
the  machinery  and  the  setting  Jt  up  in  time  for 
work?"  "What  was  that  statement  to  him, 
and  why  was  the  date  fixed  the  16th  of  Sep- 
tember?" "IMd  you  tell  him  what  arrange- 
ments you  wanted  to  make  about  opera- 
tions?" The  objection  to  this  testimony  was 
that  the  written  contract  Is  the  best  evidence, 
and  Its  terms  cannot  be  varied.  The  witness 
answered:  "We  explained  to  Mr.  Bushnell 
that  we  wanted  that  machinery  in  time  for 
the  opening  of  tbe  coming  season,  and  be 
agreed  to  have  it  there  in  ample  time,  and 
we  wanted  him  to  fix  the  date  of  shipment  as 
September  1st,  and  he  wanted  fifteen  days 
more,  and  we  agreed  for  him  to  ship  It  by 
the  15th  of  September."  "We  told  him  that 
we  would  go  ahead  and  buy  cotton  seed,  and 
make  all  of  our  arrangements  about  borrow- 
ing money,  etc.,  In  order  to  commence  op- 
erations with  the  mill  at  the  beginning  of 
the  season,  and  he  said,  'All  right,  go  ahead 
and  make  all  arrangements.' "  We  do  not 
see  that  this  testimony  altered,  varied,  or 
contradicted  the  written  contract  It  mere- 
ly showed  the  circumstances  and  negotiattons 
which  led  to  the  contract,  and  consistent 
therewith,  falling  within  the  rule  stated  In 
Bruce  v.  Moon,  supra.  The  eighth  excep- 
tion is  therefore  overruled. 

The  ninth  exception  complains  of  error 
In  allowing  the  witness  Britt  to  testify  as 
to  damages  to  cotton  seed  bought  after  the 
breach  of  the  contract,  the  same  being  top  re- 
mote and  the  result  of  defendant's  own  act 
The  only  objection  presented  to  the  circuit 
court  was  that  the  testimony  should  be 
limited  to  the  damages  to  cotton  seed  which 
were  purchased  on  or  before  the  15th  Sep- 
tember. The  testimony  was  responsive  to 
the  allegations  in  defendant's  answer,  which 
remained  therein  without  objection,  and  was 
therefore  competent  Besides,  we  think  tes- 
timony as  to  such  damages  was  permissible, 
if  defendant  continued  to  buy  and  store  cot- 
ton seed  after  the  16th  September,  1899,  In 
reasonable  expectation  that  plaintiff  would 
afterwards  place  the  machinery. 

For  these  reasons,  the  tenth  exception 
must  also  be  overruled,  which  assigns  er- 
ror in  allowing  tbe  witness  Brltt  io  answer 
questions  as  to  the  amount  of  money  de- 
fendant was  compelled  to  borrow  in  conse- 
quence of  plaintiffs  breach  of  contract 

The  eleventh  exception  alleges  error  in 
permitting  defendant's  counsel,  in  examin- 
ing the  witness  Brltt,  to  read  to  witness  from 
the  answer.  The  case  shows  that,  when 
this  objection  was  made,  defendant's  coun- 


sel withdrew  proposed  question.  Later,  de- 
fendant's counsel  asked  the  witness  this 
question:  "You  allege  that  you  had  700  tons 
of  seed?"  and  to  this  appellant  excepts  upon 
the  ground  that  It  was  leading  and  suggest- 
ed the  answer.  This  objection  was  not  rais- 
ed in  the  circuit  court,  and  If  it  had  been  it 
would  not  have  been  ground  for  reversal, 
as  it  Is  very  largely  left  to  the  discretion  of 
the  trial  court  how  far  he  will  permit  lead- 
ing questions. 

The  twelfth  and  thirteenth  exceptions,  re- 
lating to  the  admission  of  certain  testimony 
by  the  witness  StUwell,  must  be  overruled. 
The  ground  of  objection  stated  in  the  excep- 
tion was  not  presented  to  the  trial  court 
and  the  testimony  was  of  tbe  character 
which  has  already  been  considered  as  not 
varying  the  terms  of  the  written  contract, 
but  merely  referring  to  negotiations  leading 
to  the  contract  and  consistent  therewith, 
and  to  the  circumstances  surrounding  tbe 
transaction. 

8.  The  charge  to  the  Jury  In  reference  to 
the  law  governing  the  fixing  of  damages  for 
breach  of  contract  Exceptions  16  to  27,  in- 
clusive, relate  to  this  subject  The  court  ex- 
pllcitiy  Instructed  the  Jury  In  accordance  with 
tbe  rule  stated  in  Sltton  v.  MacDonald,  supra. 
At  defendant's  request  the  Jury  were  charged 
as  follows:  "The  rule  in  this  state  for  fixing 
damages  In  cases  like  this  one  now  being 
tried  is  as  f(dlow8:  First,  that  damages  which 
may  fairly  and  reasonably  be  considered  as 
naturally  arising  from  a  breach  of  contract, 
according  to  the  usual  course  of  things,  are  al- 
ways recoverable;  second,  that  damages  which 
would  not  arise  in  the  usual  course  of  things 
from  a  breach  of  contract,  but  which  do  arise 
from  circumstances  peculiar  to  the  si)eclal 
case,  are  not  recoverable,  unless  tbe  special 
circumstances  are  known  to  the  person  who 
has  broken  the  contract"  "In  this  case,  the 
defendant  sets  up  for  a  discount  on  plaintUTs 
cause  of  action,  and  also  as  a  counterclaim,  a 
demand  for  damages  arising  out  of  an  alleged 
breach  of  contract,  and  the  Jury  are  In- 
structed that  In  measuring  damages  they  are 
limited  to  such  damages  as  arise  ex  contractu, 
and  cannot  resort  to  the  rule  In  cases  of  tort" 
"In  measuring  damages  arising  out  of  cases  ex 
contractu,  there  are  these  rules  which  the 
Jury  are  bound  to  observe,  to  wit:  (1)  That 
damages  which  may  fairly  and  reasonably  be 
considered  as  naturally  arising  from  a  breach 
of  contract,  according  to  the  usual  course  of 
things,  are  recoverable;  (2)  that  for  a  breach 
of  contract  parties  are  liable  only  for  such 
consequential  losses  as  may  reasonably  be 
presumed  to  have  been  in  contemplation  of 
the  parties  at  the  time  of  making  the  con- 
tract; (3)  that  damages  which  would  not 
arise  In  the  usual  courae  of  things  from  a 
breach  of  contract,  and  which  do  arise  from 
circumstances  peculiar  to  the  special  case,  are 
not  recoverable,  unless  the  special  circumstan- 
ces are  known  to  the  person  who  has  broken 
tbe  contract;  (4)  that  If  the  parties  were  in- 
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Jnred  by  tbelr  otm  careleesness  or  want  of  dili- 
gence they  cannot  dalm  damages."  The  Jury 
were  further  instructed  "that  mere  knowledge 
will  not  Increase  the  damages  recoverable  for 
consequential  losses,  but  the  knowledge  must 
be  brought  home  to  the  party  sought  to  be 
charged  under  such  circumstances  that  he 
must  know  that  the  person  he  contracts  with 
reasonably  believes  that  he  accepts  the  con- 
tract with  the  special  condition  attached  to 
It  It  must  be  inferred  from  the  whole  con- 
tract that  the  party  sought  to  be  charged 
consented  expressly  or  impliedly  to  become 
liable  for  special  damages,  before  he  can  be  so 
charged."  "Liability  for  damages  arising  out 
of  causes  of  action  founded  upon  contracts 
must  be  founded  upon  consent,  express  or 
ImpUed." 

After  the  foregoing,  plaintiff  preferred 
many  requests  to  charge,  which  were  not  re- 
fused, but  charged  with  a  modification,  and 
numerous  exceptions  under  this  bead  are 
made.  We  can  only  take  time  to  give  ex- 
amples of  the  exceptions  as  typical  of  the 
class  to  which  they  belong.  The  ninetcentli 
exception  is  as  follows:  "(IS)  Because  his 
honor  erred  In  refusing  to  charge  the  plain- 
tiff's sixth  request  to  charge,  as  follows: 
'That  even  if  the  Jury  should  find  In  this 
case  that  it  was  in  contemplation  of  the 
parties  that  the  defendant  should  purchase 
seed  with  a  view  to  beginning  manufactur- 
ing upon  the  arrival  of  the  machinery,  still,  if 
they  should  conclude  that  the  contract  was 
breached  on  the  15th  day  of  September,  1899, 
such  agreement  would  not  Justify  the  de- 
fendant in  continuing  to  purchase  seed  after 
knowledge  of  the  breach  of  contract;  and  If 
he  continued  to  purchase  seed  thereafter, 
knowing  of  such  breach,  and  such  purchased 
seed  became  heated  and  spoiled,  damages 
thereto  would  be  the  result  of  the  defendant's 
acts,  and  could  not  be  set  up  against  the  plain- 
tiff herein  to  reduce  the  amount  of  his  claim;' 
and  erred  in  charging  such  request  with  the 
modification,  'unless  their  conduct  was  in- 
duced by  the  acts  or  words  of  the  plaintiff." 
The  said  charge,  as  modified,  being  erroneous 
In  that:  (a)  No  words  or  acts  of  the  plaintiff 
at  the  time  of  making  the  contract,  or  before 
Its  breach,  are  sufficient  to  make  him  liable 
for  damages  resulting  from  acts  of  the  de- 
fendant subsequent  to  the  breach,  and  knowl- 
edge by  the  defendant  of  it;  (b)  no  words  or 
acts  of  the  plaintiff  subsequent  to  the  breach, 
not  constitutini;  a  new  contract  or  a  modifi- 
cation of  the  old  one,  which  is  not  alleged, 
are  sufilclent  to. make  plaintiff  liable  for  the 
acts  of  the  defendant  subsequent  to  the 
breach;  (c)  because  there  is  no  evidence  of 
any  acts  or  words  of  the  plaintiff  inducing 
the  defendant  to  purchase  seed  after  the 
breach  of  the  contract,  and  the  said  charge 
Is  erroneous  in  that  it  is  responsive  to  the 
pleadings  and  evidence."  Now,  it  cannot  be 
properly  said  that  there  was  no  testimony  in 
the  case  tending  to  show  that  it  was  in  the 
contemplation  of  the  parties  that  defendant 


would  continue  to  buy  and  store  cotton  seed 
for  the  use  of  the  mill  so  long  as  there  was  a 
reasonable  expectation  that  plaintiff  would 
deliver  the  machinery.  The  opportunity  for 
buying  cotton  seed  would  not  ordinarily  arise 
before  September  1st,  the  beginning  of  the 
cotton  season,  when  seed  would  begin  to  be 
put  upon  the  market,  and,  as  matter  of  fact, 
defendant  purchased  the  first  lot  of  seed 
about  September  12th.  On  the  30tb  of  Sep- 
tember the  machinery,  not  having  arrived,  de- 
fendant telegraphed  plaintiff  about  it,  and  re- 
ceived reply  stating  that  it  would  be  two  or 
three  weeks  before  machinery  could  be  ship- 
ped. On  November  18th,  plaintiff  wrote  de- 
fendant stating  that  plaintiff's  man  woald  be 
at  McCormlck  soon  to  erect  the  machinery, 
and  on  the  22d  day  of  November  a  car  load 
of  the  machinery  was  shipped,  and  some  time 
afterwards  plaintiff  began  erecting  the  ma- 
chinery, completing  the  same  in  January, 
1900.  This  surely  was  some  evidence  to 
show  that  as  reasonable  men,  with  ordinary 
knowledge  of  the  cotton  seed  oil  business  and 
the  methods  of  securing  material  for  manu- 
facture, both  parties  had  in  contemplation 
that  defendant  would  during  this  period  buy 
and  store  cotton  seed  for  its  business.  Under 
this  view,  the  buying  of  seed  after  the  15th 
September,  and  while  the  contract  was  being 
executed,  was  as  much  within  the  contempla- 
tion of  the  parties  as  it  was  before  that 
time.  The  modification  of  plaintiff's  request 
was  doubtless  made  in  view  of  these  circum- 
stances, calculated  to  induce  defendant  to 
buy  seed  after  the  breach  of  the  contract  by 
plaintiff. 

Appellant's  eighth,  tenth  and  nineteenth  re- 
quests to  charge  were  as  follows:  "(®  That 
If  the  Jury  believe  that  by  a  moderate  expendi- 
ture the  McCormlck  Cotton  Oil  Co.  could  have 
prevented  the  alleged  damages  In  tlUs  case  by 
moving  the  seed,  it  was  its  duty  so  to  do, 
and,  if  the  losses  alleged  In  this  case  arose 
from  want  of  proper  attention  to  the  seed 
alleged  to  have  been  bought,  then  plaintiff  la 
not  liable."  "(10)  That  if  the  defendant,  the 
McCormlck  Cotton  Oil  Co.,  could  have  sold 
on  15th  of  September  any  of  the  cotton  seed 
alleged  to  have  been  purchased  in  this  case, 
if  there  was  a  market  for  them,  where  they 
could  have  been  sold  without  loss,  and  the 
defendant  knew,  or  ought  to  have  known, 
that  the  seed  were  about  to  heat  and  spoil, 
and  become  thereby  damaged,  it  was  the  duty 
of  the  said  defendant  to  sell  and  dispose  of 
the  said  seed  and  save  Itself  from  loss  and 
damages,  and.  If  It  failed  to  do  so,  it  can- 
not now  claim  damages  against  the  plaintiff 
In  this  action,  nor  a  set-off  against  his  claim." 
"(19)  That  if  the  Jury  find  from  the  evidence 
that  the  McCormlck  Cotton  Oil  Co.  at  a 
moderate  cost  could  have  procured  an  addi- 
tional warehouse  wherein  they  might  have 
stored  a  XKirtion  of  the  cotton  seed  alleged 
to  have  been  bought  in  this  case,  and  so  aa 
to  have  given  room  and  opportunity  to  air 
said  cotton  seed,  and  to  save  them  from  dam- 
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*ge  by  proper  attention,  and  that  Instead  of 
80  doing  it  crowded  large  quantities  of  seed 
into  a  warehouse  where  they  could  not  be 
properly  cared  for,  and  that  such  seed  dam- 
aged for  a  want  of  proper  care  and  attention, 
the  MeCormlck  Cotton  OH  Co.  must  bear  the 
loss,  and  no  damages  caused  thereby  can  be 
charged  against  the  plaintiff.  Hall  on  Dam- 
ages." Each  of  these  requests  was  charged, 
with  the  words  added,  "unless  their  conduct 
In  the  matter  was  Induced  by  the  acts  or 
words  of  the  plaintiffs."  Appellant  has  sev- 
eral exceptions  to  these  modifications  of  the 
requests  to  charge,  the  specifications  of  error 
being  as  follows:  "(a)  It  is  the  duty  of  the 
claimant  to  iise  all  proper  efforts  to  make 
bis  damages  as  light  as  possible,  and  no  acts 
or  words  of  the  other  party  will  relieve  him 
[it]  of  such  duty,  (b)  The  effect  of  such 
charge  was  to  abrogate  the  rule  of  due  care 
and  reasonable  diligence  on  the  part  of  the 
complainant,  whenever  there  has  been  a 
breach  of  contract  by  the  other  party,  (c) 
There  was  no  evidence  of  any  acts  or  words 
on  the  part  of  the  plaintiff  Inducing  the  de- 
fendant not  to  move  his  seed  or  to  do  other 
acts  to  prevent  damages,  and  said  charge 
was  erroneous  In  that  it  was  not  responsive 
to  the  pleadings  and  evidence."  The  rule  is 
well  established  that  where  a  party  is  enti- 
tled to  the  benefit  of  a  contract,  and  can  save 
himself  from  a  loss  arising  from  a  breach  of 
It  with  reasonable  expense  or  exertions,  it  is 
Us  duty  to  do  so,  and  he  can  charge  the  delin- 
quent for  such  damages  only  as  he  could  not 
prevent  with  such  reasonable  expense  or  ex- 
ertion. Warren  v.  Stoddart,  105  U.  8.  224, 
26  L.  Ed.  1120;  Wright  v.  Bank,  110  N.  Y, 
237,  18  N.  E.  79,  1  L.  R.  A.  289,  6  Am.  St 
Rep.  356,  and  note.  But  we  do  not  under- 
stand the  charge  as  violating  this  principle. 
The  jury,  as  already  stated,  were  instructed 
that  defendant  could  not  recover  for  dam- 
ages resulting  from  its  own  negligence,  and 
under  this  Instruction  it  was  the  duty  of 
the  Jury  to  consider  what  damages  resulted 
from  plaintiff's  breach  of  contract,  and  not 
what  damages  resulted  from  defendant's  own 
negligence  thereafter.  Whether  the  circum- 
stances, to  which  allusion  has  already  been 
made,  were  such  as  to  Justify  a  reasonable 
and  prudent  person  in  storing  and  holding 
cotton  seed  in  the  manner  doue  by  defendant 
in  expectation  of  their  use  in  the  oil  mill 
about  to  be  erected,  was  a  question  for  the 
Jury.  If  there  was  nothing  In  the  testimony 
to  show  that  the  conduct  of  defendant  with 
reference  to  storing  and  holding  the  seed  was 
Induced  by  the  words  or  acts  of  plaintiff,  the 
modification  was  harmless;  if  there  was  some 
evidence  thereof,  the  modification  was  cor- 
rect Without  further  comment,  we  think  all 
these  exceptions  to  the  charge  must  be  over- 
ruled. 

4.  Refusal  of  motion  for  a  new  trial.    It  Is 
excepted  that  the  court  erred  in  refusing  the 
motion  for  a  new  trial  made  upon  the  grounds 
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that  the  verdict  Is  not  responsive  to  the  plead- 
ings, and  that  there  is  no  evidence  to  sus- 
tain it  It  is  well  established  that  it  is  error 
of  law  to  refuse  to  grant  a  new  trial  when 
there  is  absolutely  no  evidence  upon  which 
to  base  the  verdict  To  this  end  only  do  we 
consider  the  testimony.  The  plalntUTs  claim 
stood  practically  admitted  by  the  answer, 
which  only  denied  that  the  interest  began  on 
the  15tb  September,  1899,  and  alleged  that 
interest  did  not  begin  until  the  arrival  of 
the  machinery,  and  denied  that  plaintiff  is 
still  the  owner  and  holder  of  the  claim.  It 
stood  admitted,  therefore,  that  plaintiff  bad  de- 
livered the  machinery;  that  the  price  thereof 
was  $8,000;  that  defendant  bad  paid  thereon: 
March  20,  1900,  $3,000;  March  26,  1900,  $509.- 
21;  March  16,  1900,  $2,750— making  $6,259.21 
total  credits.  The  balance,  therefore,  which 
was  due  plaintiff  was  $1,740.79,  without  in- 
terest. By  the  written  contract.  Interest  at 
6  per  cent,  was  to  be  paid  after  maturity 
of  each  installment,  which  was  stipulated  to 
be  as  follows:  $3,000  payable  on  arrival  of 
machinery  at  McCormIck;  $2,500  payable 
January  1,  1900;  $2,500  payable  July  1,  1900. 
The  contract  also  provided  for  10  per  cent 
as  attorney's  fees.  The  undisputed  evidence 
was  that  plaintiff  was  the  owner  and  holder 
of  the  claim.  Leaving  out  of  consideration 
the  matter  of  Interest  and  attorney's  fees, 
plaintiff,  on  the  admitted  and  undisputed 
facts,  was  entitled  to  a  Judgment  for  $1,740.- 
79,  provided  that  sum  is  not  to  be  canceled 
In  whole  or  in  part  by  the  Items  of  damages 
set  up  in  the  answer  by  way  of  defense  and 
counterclaim.  These  items  could  only  be 
counted  once  in  the  estimate,  as  the  defense 
and  counterclaim  are  both  based  upon  the 
same  items  of  damage.  Therefore,  admitting 
everything  claimed  by  defendant  on  these 
items  of  damage,  which  aggregate  $1,909.12, 
the  largest  verdict  which  defendant  could  pos- 
sibly be  entitled  to  recover  against  plaintiff 
would  be  the  excess  of  $1,909.12  over  $1,- 
740.79,  and  Interest  on  deferred  payments. 
Yet  the  verdict  was  for  $726  In  favor  of  de- 
fendant There  is  absolutely  no  evidence  to 
sustain  such  verdict,  and  It  was  error  of  law 
to  refuse  to  set  it  aside  and  grant  a  new 
trial. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
trlaL 

(132  N.  C.  660) 

MENZEL  et  al.  v.  HINTON  et  a!. 

(Supreme  Court  of  North  Carolina.    May  19, 
1903.) 

MORTOAaB— FORBCLOSURH!— SALE   UNDER 
POWER— LIMITATIONS— BAR  OP  DEBT. 

1.  Where  a  mortgage  contains  a  power  of 
sale,  the  right  of  the  mortgagee  to  foreclose  by 
execution  of  the  power  is  unlimited  as  to  time. 
Code  1883,  §  152,  prescribing  a  10-year  limita- 
tion for  an  action  to  foreclose  a  mortgage  or 
deed  of  trust,  having  no  application  to  a  sale 
under  the  power,  but  applymg  only  to  actions. 
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2.  The  right  of  a  mortgagee  to  enforce  a 
mortgage  containing  a  power  of  sale  by  sale 
under  the  power  i»  not  affected  by  the  fact  that 
the  right  to  sue  on  the  debt  secured  b  barred 
by  limitations. 

Clark,  C.  J.,  and  Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Camden  Comi- 
ty; M.  H.  Justice,  Judge. 

Action  by  P.  T.  Menzel  and  others  against 
0.  It.  Hlnton  and  others.  From  a  judgment 
in  favor  of  defendants,  plalntlfTs  appeal.  Af- 
flrmecL 

G.  W.  Ward  and  W.  M.  Bond,  for  appel- 
lants.   B.  F.  Aydlett,  for  appellees. 

CONNOR,  J.  The  Code  of  1883.  i  152  (3) 
provides  that  the  period  prescribed  for  the 
commencement  of  "an  action  for  the  fore- 
closure of  a  mortgage  or  deed  of  trust  for 
creditors  with  a  power  of  sale  of  real  prop- 
erty, where  the  mortgagor  or  grantor  has 
been  In  possession  of  the  property,  within  ten 
years  after  the  forfeiture  of  the  mortgage, 
or  after  the  power  of  sale  becomes  abso- 
lute, or  within  ten  years  after  the  last  pay- 
ment on  the  same."  We  are  unable  to  dis- 
cover in  this  language  any  period  of  time 
fixed  within  which  the  mortgagee  Is  requir- 
ed to  execute  the  power  of  sale.  It  will  be 
observed  that  this  section  prescribes  the 
time  for  bringing  an  action  (1)  for  the  fore- 
closure of  a  mortgage,  or  (2)  deed  in  trust 
for  creditors,  with  power  of  sale.  The  in- 
strument executed  by  Foreman  to  Hlnton 
is  a  mortgage  containing  a  power  of  sale, 
and  is  not-  within  the  language  of  the  stat- 
ute. It  was  not  necessary  for  the  mortgagee 
to  institute  an  action  for  the  foreclosure  of 
the  mortgage  or  the  execution  of  the  power; 
hence  no  time  Is  fixed  by  the  statute  within 
which  he  must  execute  the  power.  The 
word  "action"  in  the  paragraph  evidently 
has  reference  to  the  action  for  foreclosure, 
and  not  to  the  execution  of  the  power  of 
sale,  which  requires  no  action.  To  construe 
the  statute  otherwise,  would  be  to  write  into 
it  language  which  we  do  not  find  there. 

It  must  be  conceded  that  the  language 
used  by  this  court  in  HutafT  v.  Adrian,  112 
N.  C.  259,  17  S.  E.  78,  would  seem  to  sustain 
the  contention  of  the  plaintiffs.  In  that  case 
the  bond  for  the  security  of  which  the  mort- 
gage was  given  was  barred  by  the  statute  of 
limitations,  the  last  payment  thereon  having 
been  made  more  than  10  years  before  the 
threatened  execution  of  the  power.  The 
mortgagor  applied  for  an  injunction  to  re- 
strnln  the  sale  by  the  mortgagee  under  the 
power,  which  was  refused.  The  only  ques- 
tion presented  in  that  case  was  whether  tbe 
mortgagor  had  any  equity  upon  which  to 
base  his  application  for  the  interference  of 
the  court  The  case  is  correctly  decided. 
If  the  execution  of  the  power  was  not  bar- 
red by  the  statute,  be  was,  of  course,  not  en- 
titled to  an  injunction;  if  it  was  barred  and 

H  3  8m  Limitation  of  Aetlona,  vol.  tt.  Cant.  Dig. 
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his  right  to  execute  the  power  at  an  end,  the 
legal  title  would  not  pass  by  the  sale.  It 
will  be  observed  that  this  case  was  decided 
prior  to  the  passage  of  Act  1893,  p.  37,  c.  6, 
permitting  actions  to  be  brought  to  remove  a 
cloud  from  title.  Clark,  J.,  tn  tliat  case  says- 
"The  court  will  therefore  not  Interpose  by  an 
injunction  merely  to  prevent  a  cloud  upon 
tlie  title." 

HutaS  V.  Adrian,  supra,  is  cited  In  Smith 
V.  Parker,  131  N.  O.  470,  42  S.  E.  910.  No 
question  was  Involved  In  that  case  regarding 
the  statute  of  limitations,  nor  was  It  cited 
for  that  purpose.  Conceding  that  an  action 
in  personam  upon  the  note  bold  by  Hlnton 
against  Overton  was  barred  by  the  statute, 
it  would  not  affect  tbe  decision  of  this 
cause.  It  is  well  settled  that  an  action  upon 
the  debt  may  be  barred  without  affecting  tbe 
right  to  maintain  an  action  to  foreclose  the 
mortgage  given  to  secure  it  Capehart  t. 
Dettrick,  91  N.  O.  344.  This,  because  the  bar 
of  tbe  statute  affects  only  the  remedy,  and 
not  tbe  right  Parker  v.  Grant,  91  N.  C. 
338;  Rouss  v.  Dltmore,  122  N.  C.  775,  30  S. 
E.  335;  19  Am.  &  Eng.  Enc.  146;  Sturges  v. 
Crovimlnshleld,  4  Wheat  206,  4  L.  Bd.  629. 
Hence  it  is  that  in  an  action  upon  a  debt 
barred  by  the  statute,  for  the  payment  of 
which  a  "new  and  continuing  promise"  Is 
relied  upon,  the  "cause  of  action"  is  tbe 
original  debt  and  the  new  promise  Is  re- 
lied upon  to  repel  the  bar.  Falls  v.  Sberrill, 
19  N.  C.  372.  In  Kull  v.  Farmer,  78  N.  C. 
339,  the  distinction  between  an  action  on  a 
debt  barred  by  the  statute  and  one  dischar- 
ged in  bankruptcy  is  pointed  out;  In  tbe 
latter  "the  cause  of  action"  Is  the  new  prom- 
ise, the  old  debt  being  a  consideration  to  sup- 
port the  promise.  Tbe  reason  for  the  dis- 
tinction is  obvious.  Prior  to  the  adoption  of 
our  Code,  there  was  no  statute  of  limitations 
in  regard  to  sealed  instruments,  bonds,  and 
mortgages.  There  was  a  presumption  of 
payment  or  satisfaction  after  the  lapse  of  10 
years.  Rev.  Code,  c.  66,  f  18.  This  presump- 
tion affected  the  right  as  distinguished  from 
the  remedy.  Copeland  v.  Collins,  122  N.  C. 
619,  30  S.  El  315;  Ix)ng  v.  Clegg,  94  N.  G 
764.  Of  course.  If  the  debt  is  paid  or  sat- 
isfied, either  by  actual  payment  or  by  pre- 
sumption of  law,  the  mortgage  which  is  in- 
cidental to  the  debt  is  likewise  discharged, 
and  in  equity— the  purpose  for  which  the 
legal  title  was  conveyed  being  accomplished 
—would  be  treated  as  discharged,  and  the 
mortgagor  as  the  owner  of  the  land.  Ray 
v.  Pearce,  84  N.  C.  485;  Edwards  v.  Tip- 
ton, 85  N.  C.  480;  Simmons  v.  Ballard,  102 
N.  C.  109,  9  S.  B.  495.  That  such  Is  not  the 
law  under  our  statute  of  limitations  Is  set- 
tled by  the  uniform  and  unanimous  decisions 
of  this  court 

In  Long  V.  Miller,  93  N.  C.  227,  233.  Smith. 
C.  J.,  said:  "As  to  the  enforcement  of  the 
mortgage  •  •  •  there  is  no  statutory  bar. 
While  the  personal  action  Is  barred,  the  ac- 
tion to  enforce  the  mort£;age  is  not  as  was 
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decided  In  Capebart  t.  Dettiick."  IJamea  t. 
Galtber.  93  N.  0.  364. 

In  Arrlngton  v.  Bowland,  97  N.  O.  131, 
1  S.  BJ.  657,  Merrlmon,  J.,  said:  "If  the 
debt  secured'  by  the  deed  of  trust  had  been 
independent  of  and  apart  from  the  deed,  as 
contended  by  the  defendants,  the  plaintiffs 
would  have  the  right  to  have  the  trust  exe- 
cuted. The  court  would  not  In  that  case 
deny  the  plaintiffs  this  remedy,  simply  on 
the  ground  that  the  debt  Intended  to  be 
secured  la  barred  by  the  statute  of  limita- 
tions." 

Clark,  J.,  In  Taylor  y.  Hunt,  118  N.  G 
172,  24  &  B.  359,  said:  "The  security,  when 
not  barred,  Is  enforceable,  though  action  on 
the  debt  Is  barred." 

Smith,  C.  J.,  in  Overman  y.  Jackson,  104 
N.  C.  4,  10  a  E.  87  (8),  said:  "Equally  with- 
ont  support  Is  the  suggestion  that,  if  the 
debt  is  barred,  so  must  the  mortgage  to  se- 
cure It  be.  These  are  essentially  distinct  as 
affected  by  the  statute  of  limitations,  as  is 
beld  in  Capehart  y.  Dettrlck  and  Long  y. 
Miller." 

In  Jenkins  y.  Wilkinson,  113  N.  C.  532, 
18  8.  E.  696,  MacRae,  J.,  said:  "indeed, 
though  an  action  upon  the  note  was  barred 
by  the  statute,  the  lien  created  by  the  mort- 
gage Is  not  impaired  in  consequence  of  the 
running  of  the  statute  of  limitations  on  the 
debt" 

In  Hedrick  y.  Byerly.  119  M.  O.  420,  422, 
25  &  B.  1020,  Montgomery,  J.,  said:  "The 
statute  of  limitations  defeats  the  remedy 
when  the  note  Is  sued  upon,  but  it  does  not 
discharge  the  debt,  and,  although  the  debt 
may  be  barred  by  the  statute^  yet  the  mort- 
gage by  which  the  debt  is  secured,  if  itself 
not  barred,  may  be  foreclosed,  by  the  mort- 
gagee in  proceedings  for  that  purpose." 

Thus  we  see  it  uniformly  and  without  dis- 
sent held  by  this  court  that  the  right  to  sub- 
ject the  mortgaged  land  to  the  payment  of 
the  debt  Is  not  affected  by  the  statutory  bar 
of  the  debt.  This  is  In  accordance  with  the 
current  of  authority  in  other  courts. 

The  question  is  clearly  set  forth  and  dts- 
cnssed  In  the  case  of  Goldfrank  y.  Toung,  64 
Tex.  432,  In  which  Stayton,  A.  J.,  said:  "In 
reference  to  the  operation  of  the  statute  of 
limitations  In  any  matter  in  which  the  recov- 
ery of  money  is  sought,  the  statute  itself 
limits  it  to  'actions  or  suits  in  courts,'  and  it 
provided  within  what  time  'actions  or  suits' 
in  the  different  classes  of  cases  may  be 
brought;  but  it  does  not  attempt  to  deter- 
mine within  what  period  any  one  must  en- 
force a  right  which  the  debtor  has  placed  it 
In  the  power  of  the  creditor  to  enforce  other- 
Trise  than  by  an  "action  or  suit  in  court' 
•  •  •  The  declaration  that  persons  must 
Institute  'suits  or  actions  in  courts*  within  a 
fixed  period  to  enforce  their  claims,  which  can 
be  enforced  only  in  that  manner,  is  not  equiv- 
alent to  declaring  that  a  creditor,  who  has 
tieen  gl-ren  by  contract  a  right  and  means  by 
-which  he  may  enforce  his  claims  otherwise 
than  through  the  courts  shall  not  enforce  It 


after  the  time  at  which  he  might  institute  an 
action  or  suit;  without  subjecting  himself  to 
the  bar  which  would  be  urged  by  a  plea  of 
limitation.  It  is  not  always  true  that  rights 
which  cannot  be  enforced  through  the  courts 
are  valueless,  nor  that  contracts  which  the 
courts  cannot  enforce  are  Invalid."  In  this 
case  the  Supreme  Court  of  Texas  held  "that 
the  statute  of  limitation  which  applied  to  a 
money  demand  operates  upon  the  remedy 
when  Its  enforcement  is  sought  by  'suits  or 
actions'  In  courts.  It  does  not  deprive  the 
creditor  of  a  remedy  when  he  had  provided, 
by  contract,  to  enforce  through  a  trust  deed 
the  payment  of  his  claim." 

This  case  was  approved  In  Flevel  y.  Zuber, 
67  Tex.  275,  3  S.  W.  273,  the  court  saying: 
"The  statute  does  not  say  that  no  debt  shall 
be  collected,  but  that  no  action  shall  be 
brought  Nor  does  it  provide  that  the  debt 
shall  be  extinguished.  And  statutes  of  lim- 
itation worded  like  ours  are  generally  held 
to  operate  solely  upon  the  remedy  In  the 
courts,  and  not  to  destroy  the  debt"  Tombler 
y.  Ice  Co.,  17  Tex.  Civ.  App.  596,  43  S.  W. 
896.  To  the  same  effect  is  Hartranff s  Es- 
tate, 153  Fa.  530,  26  Atl.  104,  34  Am.  St 
Rep.  717;  Slaymaker  v.  Wilson,  1  P.  &  W. 
216;  Gardner  y.  Terry,  09  Mo.  523,  12  8.  W. 
888,  7  L.  R.  A.  67;  Connecticut  Mut  Life 
Ins.  Co.  v.  Dunscomb  (Tenn.)  09  8.  W.  345, 
58  L.  R.  A.  694.  In  Grant  v.  Burr,  54  Cal. 
298,  It  Is  said:  "The  expiration  of  the  stat- 
ute time  for  bringing  an  action  to  recover 
a  debt,  or  to  enforce  any  personal  obligation, 
does  not  operate  as  an  extinguishment  or  pay- 
ment; therefore,  where  the  legal  title  to  land 
has  been  conveyed  to  a  trustee  to  secure  a 
debt,  the  title  and  power  of  the  trustee  is  not 
affected  by  the  expiration  of  the  period  pre- 
scribed to  bar  the  debt  and  a  court  of  equity 
will  not  Interfere  to  enjoin  a  sale  under  the 
deed.  The  statute  of  limitations  Is  -to  be 
employed  as  a  shield,  and  not  as  a  sword;  as 
a  means  of  defense,  and  not  as  a  weapon  of 
attack." 

In  Hayes  y,  Frey,  54  Wis.  503,  11  N.  W. 
695,  It  Is  held:  "The  validity  of  a  sale  un- 
der a  power  in  a  mortgage  Is  not  affected  by 
the  fabt  that  the  statute  of  limitations  had 
run  upon  the  note  secured  by  the  mortgage." 
Jones  on  Mortgages,  g  1204;  Bush  y.  Cooper, 
26  Miss.  599,  59  Am.  Dec.  270. 

"Except  when  the  statute  expressly  or  by 
fair  inference  destroys  the  remedy  upon  the 
mortgage  at  the  same  time  that  the  remedy  Is 
destroyed  as  to  the  debt  It  may  be  enforced 
after  the  statute  has  run  upon  the  debt,  un- 
less the  same  statutory  period  Is  applicable 
to  both."  2  Wood  on  Limitations,  g  223,  p. 
649;  Hardin  y.  Boyd,  113  U.  8.  765,  5  Sup. 
Ot  771,  28  L.  Ed.  1141. 

"The  maker  of  a  trust  deed  or  mortgage 
with  a  power  of  sale  cannot  enjoin  a  sale 
thereunder  on  the  ground  tliat  the  debt  is  bar- 
red by  the  statute  of  limitations;  and  this 
is  held  to  be  true  even  In  those  states  where 
the  general  rule  is  that  the  bar  of  the  debt 
bars  the  right  to  institute  BOit  to  foreclose. 

Digitized  by  V^jOOQ  IC 


388 


44  SOUTHEASTEBN  BEPORTEB. 


(N.O. 


•  •  •  For  similar  reaBons,  when  the  trus- 
tee or  mortgagee  has' sold  the  mortgaged 
property  under  an  express  power  of  sale  con- 
tained In  the  mortgage  or  trust  deed,  the  sale 
cannot  be  set  aside  on  the  ground  that  the 
debt  and  the  Instrument  securing  it  were  bar- 
red at  the  time  of  the  sale."  19  Am.  &  Eng. 
Enc.  (2d  Ed.)  178;  Minor,  Inst,  book  3,  p. 
366. 

These  authorities  conclusively  settle  the 
proposition  that  the  right  to  enforce  the  mort- 
gage is  not  affected  by  the  statutory  bar  of 
an  action  in  personam  upon  the  debt.  As 
we  have  said,  a  mortgage  containing  a  power 
of  sale  not  being  within  the  words  of  the 
statute,  and  therefore  the  execution  of  the 
power  not  being  affected  thereby,  we  can  see 
no  reason  why  the  mortgagee  may  not  execute 
the  power  at  any  time.  The  debt  being  in  ex- 
istence, unpaid,  no  court  of  equity  would  en- 
join the  execution  of  the  power  upon  the  the- 
ory that  there  was  a  presumption  of  payment 
of  the  debt.  It  is  conceded  that  if  it  were 
necessary  for  the  mortgagee  to  bring  an  ac- 
tion to  Invoke  the  equitable  aid  of  the  court 
to  foreclose  his  mortgage  after  the  expira- 
tion of  10  years  from  the  last  payment  on 
the  debt,  the  mortgagor  being  in  possession, 
he  would  be  barred,  because  In  that  event 
he  would  abandon  his  power  of  sale  and  ask 
for  the  intervention  of  the  court,  which  would 
be  compelled  to  enforce  the  statutory  bar. 

The  point  upon  which  we  rest  our  decision 
is  that,  as  the  mortgagor  has  expressly  put 
It  in  the  power  of  the  mortgagee  to  sell  the 
land  for  the  payment  of  the  debt,  and  there- 
by relieved  him  of  the  necessity  of  bringing 
an  action  for  that  purpose,  his  right  is  not 
affected  by  the  statute  of  limitations,  which 
applies  only  to  actions  brought  for  the  en- 
forcement of  rights.  The  Legislature  may,  if 
in  its  wisdom  it  should  see  fit,  place  the  ex- 
ecution of  the  power  of  sale,  in  respect  to  the 
time  within  which  it  must  be  exercised,  ui)on 
the  same  footing  as  actions  to  foreclose  a 
mortgage  with  power  of  sale;  but  we  cannot, 
in  the  absence  of  any  legislative  declaration, 
make  the  law.   It  is  ours  simply  to  declare  It 

This  opinion  does  not  overrule  or  question 
Hutaff  V.  Adrian,  supra,  in  respect  "to  the 
point  decided  in  that  case,  to  wit,  that  the 
plaintiff  was  not  entitled  to  injunctive  relief. 
In  so  far  as  it  Is  said  that  after  the  expira- 
tion of  10  years  the  mortgage  is  dead,  the 
right  is  destroyed,  we  cannot  concur. 

The  judgment  of  the  court  below  Is  af- 
firmed. 

CLARK,  C.  J.  (dissenting).  The  exact 
point  presented  in  this  case  has  twice  been 
.decided  in  this  court,  without  dissent,  and, 
having  become  a  rule  of  property,  men  have 
acted  upon  it,  and  its  reversal  would  shake 
titles  which  have  been  acquired  in  reliance 
upon  these  decisions. 

In  Hutaff  V.  Adrian,  112  N.  O.  239,  17  S. 
B.  78  (1893),  there  was  a  mortgage  with 
power  of  sale,  and  more  than  10  years  after 


maturity  of  the  note  the  mortgagee  adver- 
tised under  bis  power  of  sale.  The  court 
held  that,  upon  those  facts  alleged  in  the 
complaint,  "the  bond  and  mortgage  are  alike 
barred  by  the  statute  of  limitations.  Code 
1883,  S  152  (2,  3).  A  sale  under  such  mort- 
gage would  carry  to  the  purchaser  no  title. 
The  plaintiff  mortgagor,  being  in  possession, 
has  a  full  defense  to  an  action  for  eject- 
ment Capehart  v.  Biggs,  77  N.  C.  281;  Fox 
T.  Kline,  85  N.  C.  173." 

If  this  had  not  been  so  prior  to  chapter 
6,  p.  37,  Laws  1893,  a  mortgagor  in  a  mort- 
gage with  power  of  sale  never  would  have 
been  protected  by  the  lapse  of  time.  At 
the  last  term,  by  a  unanimous  court  Hutaff 
V.  Adrian  was  reviewed  and  reaffirmed  in 
Smith  V.  Parker,  131  N.  O.,  at  page  471,  42 
S.  E.  910,  the  court  saying:  "In  Hutaff  v. 
Adrian  (decided  February  term,  1893)  It  was 
said  that,  taking  the  allegations  of  the  com- 
plaint as  true,  the  defendant's  bond  and 
mortgage  were  trarred  by  the  statute  of  lim- 
itations, hence  the  purchaser  at  a  mortgage 
sale  would  get  no  title,  for  the  mortgage 
was  dead,  which  Is  a  question  of  law,  and, 
the  plaintiff  being  in  possession,  no  injunc- 
tion would  lie  merely  to  prevent  such  cloud 
upon  title,"  except  for  the  statute  of  1893. 
p.  37,  c.  6,  which  liad  been  enacted  subse- 
quent to  Hutaff  V.  Adrian. 

The  basic  reason  of  these  decisions  Is  this- 
A  power  of  sale  is  no  part  of  the  convey- 
ance, but  is  merely  a  power  of  attorney  to 
do  an  act  which  is  equivalent  to  a  power 
to  waive  judgment  in  an  action,  If  not  bar- 
red by  payment  or  otherwise,  on  the  bond 
and  for  foreclosure.  A  power  of  sale  chan- 
ges in  no  wise  the  characteristics  and  inci- 
dents of  a  mortgage.  2  Pingree  on  Mort- 
gages, S  1313!  When  by  lapse  of  time  the 
bond  and  mortgage  are  both  barred,  or  the 
debt  has  been  paid,  the  power  of  sale  falls, 
and  ceases  to  be  of  any  validity.  A  party 
is  entitled  to  take  the  benefit  of  the  statute, 
just  as  he  would  of  actual  payment  having 
been  made,  if  he  pleads  it  at  the  first  op- 
portunity. The  statute  is  simply  an  irre- 
buttable presumption  of  payment  and,  like 
payment  must  be  pleaded.  If  an  action 
had  been  brought  to  foreclose  this  mortgage 
after  the  lapse  of  10  years,  the  mortgagor 
could  have  pleaded  the  statute  of  limitations. 
Only  his  failure  to  do  so  would  be  a  waiver. 
The  absence  of  the  mortgagor  from  the 
state  suspended  the  running  of  the  statute 
as  to  the  action  on  the  bond,  but  not  as  to 
the  lien  on  the  land.  Anderson  t.  Baxter. 
4  Or.  105. 

When  there  la  a  sale  under  the  power  of 
sale,  there  is  no  opportunity  to  plead  either 
the  statute  or  payment,  and  the  mortgagor, 
hence,  is  entitled  to  do  this  when  an  action 
of  ejectment  is  brought  (as  is  held  In  the 
above  cases),  because  this  is  his  first  and 
only  opportunity  to  plead  it  as  a  defense. 
The  action  of  ejectment  not  having  been 
brought  the  mortgagor  is  now  proceeding^ 
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as  authorized  by  chapter  6,  p.  87,  Laws 
1S93,  to  bring  tbis  action  to  remove  a  cloud 
upon  title,  In  which  equitable  proceeding 
lie  can  set  up  the  fact  that  be  would  have 
pleaded  the  statute  of  limitations  if  the  pur- 
chaser had  brought  an  action  of  ejectment. 
This  is  the  Identical  ground  which  would 
have  authorized  him  to  sustain  an  Injunc- 
tion to  prevent  the  sale,  bad  he  so  chosen. 
He  has  the  election,  being  in  possession,  to 
do  either,  or  to  a'nait  an  action  of  eject- 
ment, provided  he  sets  up  the  payment  or 
statute  of  limitations  at  the  first  opportu- 
nity in  proceedings  pending  in  court. 

There  is  no  statute  of  limitations  against 
the  execution  of  a  power  of  sale,  and  none 
Is  needed.  It  is  a  mere  power  of  attorney. 
When  either  payment  or  the  statute  of  lim- 
itations can  be,  and  Is,  set  up  to  the  debt 
and  mortgage,  the  execution  of  the  power 
of  attorney  is  a  nullity,  for  the  debt  and 
mortgage  have  lost  their  validity,  provided 
the  defense  is  pleaded  at  the  first  opportu. 
nlty.  This  opportunity  may  be  afforded  by 
an  action  of  ejectment  brought  by  the  pur- 
chaser, or  It  may  be  set  up  by  the  mortga- 
gor himself,  either  In  an  action  for  an  in- 
junction before  the  sale,  or  in  an  action 
to.  remove  cloud  upon  title  after  the  sale, 
as  In  this  case.  The  statute,  chapter  6,  p. 
37,  Laws  1893,  does  not  compel  an  injunc- 
tion to  prevent  a  sale,  but  gives  relief  after 
sale,  when,  as  here,  the  claimant  does  not 
bring  bis  action  of  ejectment. 

The  substantial  matter  Is  the  debt  and 
mortgage,  and  the  mortgage  is  barred  in 
this  case  by  the  lapse  of  time,  and  the  stat- 
ute has  been  pleaded  at  the  first  opportunity 
in  a  proceeding  in  court.  The  power  of  sale 
is  outside  of  court,  and  there  was  no  oppor- 
tunity afforded  to  plead  the  statute  to  that 
proceeding,  even  If  there  were  one.  Here 
the  mortgage  became  barred  19th  February, 
1895,  being  10  years  from  the  last  payment 
The  sale  under  the  power  of  sale,  4th  May, 
1899,  had  no  efficacy  If  the  purchaser  had 
chosen  to  bring  an  action  of  ejectment  and 
the  defendant  had  pleaded  the  statute.  Hu- 
taff  v.  Adrian  and  Smith  v.  Parker,  supra; 
Simmons  v.  Ballard,  102  N.  C,  at  page  109, 
9  S.  E.  495.  Hence,  doubtless,  the  purchas- 
er did  not  move.  The  first  proceeding  ac- 
tually in  court  In  which  the  statute  could  be 
pleaded  Is  this  to  remove  the  cloud  upon 
title.  Upon  the  facts  agreed.  Judgment 
should  have  been  in  favor  of  the  plaintiffs. 

It  is  true  that  .the  mortgage  is  not  nec- 
essarily barred  when  the  debt  is,  but,  when 
the  bar  of  the  statute  of  limitations  can  be 
successfully  pleaded  to  the  mortgage,  the 
power  of  sale  (which  is  a  mere  power  of 
attorney  to  dispense  with  the  formality  of 
an  action  and  Judgment  of  foreclosure)  is 
barred  because  it  has  nothing  to  act  upon. 
Powers  of  sale  are  not  favorites  of  the  law 
(Mosby  T.  Hodge,  76  N.  C.  387),  and  it 
would  be  exceeding  strange  if,  when  by  rea- 
son of  the  statute  of  limitations  an  action 


cannot  be  maintained  to  foreclose  the  mort- 
gage, a  power  of  attorney  to  sell  without 
formal  decree  of  foreclosure  should  put  vi- 
tality into  a  mortgage  upon  which  a  court 
is  powerless  to  decree  foreclosure. 

DOUGLAS,  J.  (dissenting).  I  am  forced  to 
dissent  from  the. opinion  of  the  court  for  sev- 
eral reasons,  principally  because  it  is  in  di- 
rect conflict  with  the  opinion  of  this  court 
to  Hutaff  V.  Adrian,  112  N.  C.  259,  17  S. 
B.  78.  In  that  case  this  court  says:  "Upon 
the  allegations  in  the  complaint,  taken  as 
true,  the  defendant's  bond  and  mortgage  are 
alike  barred  by  the  statute  of  limitations. 
A  sale  under  such  mortgage  would  carry  to 
the  purchaser  no  title.  The  plaintiff  mort- 
gagor, being  in  possession,  has  a  full  de- 
fense to  an  action  for  ejectment  when 
brought  by  the  purchaser.  The  court  will 
therefore  not  interfere  by  injunction  merely 
to  prevent  a  cloud  upon  the  title."  I  have 
omitted  the  citations  of  authority.  This  is 
practically  the  entire  opinion.  It  is  no  dic- 
tum, but  a  clear  and  explicit  enunciation  of 
the  essential  principle  underlying  the  case. 
It  was  delivered  10  years  ago  by  a  unani- 
mous court,  and  has  since  remained,  without 
question,  an  established  rule  of  property.  It 
was  cited  with  approval  at  the  last  term  of 
this  court  in  Smith  v.  Parker,  131  N.  C.  470, 
42  S.  E.  910. 

It  is  suggested  that,  while  the  decision  in 
Hutaff's  Case  was  right,  the  reasons  given 
therefor  were  wrong.  This  may  apply  to  the 
rulings  of  the  superior  court,  but  not  to  the 
opinions  of  this  court,  which  not  only  become 
the  settled  law  of  the  case,  but  are  published 
for  the  guidance  of  the  profession  and  the 
people  in  all  future  cases  of  a  similar  charac- 
ter. If  this  were  not  so,  it  would  be  better 
that  opinions  were  never  written— certainly, 
that  they  were  never  published.  Mere  per 
curiam  orders  of  affirmance  would  be  equally 
efficient,  with  less  danger  of  harm.  I  can- 
not bring  myself  to  say  that  the  learned 
court  that  delivered  the  opinion  in  Hutaff's 
Case,  while  expressly  basing  their  decision 
upon  principles  essentially  erroneous,  stum- 
bled blindly  upon  the  right.  Not  only  has 
that  decision  since  remained  unquestioned, 
but  as  far  as  I  am  informed,  it  is  not  In 
conflict  with  any  preceding  decision.  During 
the  10  years  that  have  elapsed  since  its  ren- 
dition the  personnel  of  this  court  has  re- 
peatedly changed,  but  the  unchanging  princi- 
ple has  remained  with  at  least  the  silent 
acquiescence  of  five  different  legislatures. 
As  it  has  become  a  settled  rule  of  property, 
not  In  violation  of  any  constitutional  or  nat- 
ural right,  I  think  it  should  remain  unchan- 
ged. It  Is  said  that  this  court  has  held  that 
the  debt  may  be  barred  and  the  mortgage 
remain  valid.  Such  a  decision  in  no  way 
conflicts  with  Hutaff's  Case,  nor  has  it  any 
application  to  that  at  bar.  If  the  note  is  not 
under  seal,  it  may  be  barred  in  3  years,  and 
yet  the  mortgage  securing  it  might  not  be 
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barred  In  less  tban  10  years.  Begardlng  the 
security  as  merely  Incidental  to  the  debt,  I 
have  doubted  the  correctness  of  this  doctrine, 
but  nevertbeless  It  Is  In  accordance  with  our 
decisions,  and  would  apply  to  an  action  for 
foreclosure  as  well  as  a  power  of  sale.  Those 
decisions  are  to  the  effect  that  the  mortgage, 
if  Itself  not  barred,  may  be  foreclosed  by 
action  or  sale  after  the  debt  Is  barred,  bnt 
they  do  not  go  to  the  extent  of  holding  that 
the  power  of  sale  exists  forever.  This  Is 
clearly  the  effect  of  the  decision  in  Hedrick 
T.  Byerly,  119  N.  C.  420,  25  8.  B.  1020,  which 
is  cited  by  the  court 

But  If  this  were  an  open  question,  why 
should  we  decide  otherwise?  While  statutes 
of  limitation  were  formerly  looked  upon  with 
some  disfavor,  they  are  now  regarded,  within 
proper  limits,  as  necessary  for  the  security 
of  property  and  peace  of  society.  Oiur  pres- 
ent statutes  of  limitation  take  the  place  of 
our  old  statutes  of  presumption,  and  are  in 
legal  effect  irrebuttable  presumptions,  espe- 
cially when  relating  to  land.  They  were  in- 
tended to  strengthen,  and  not  to  limit,  the 
older  statutes.  Therefore  it  may  be  well  to 
see  what  was  the  force  and  effect  of  the 
preceding  statute  of  presumptions.  In  Pow- 
ell V.  Brinkley,  44  N.  C.  154,  it  was  held  that 
(quoting  the  syllabus)  "the  statute  presump- 
tion of  payment  on  mortgages,  from  the  lapse 
of  time,  is  payment  at  the  day  the  debt  fell 
due,  and  the  legal  estate  revests  in  the  mort- 
gagor without  a  reconveyance."  The  court, 
by  Pearson,  J.,  says  in  the  opinion:  "There 
was  a  presumption  of  payment  at  the  day 
when  the  debt  fell  due.  •  •  •  The  condi- 
tion of  the  deed  was  performed,  and  conse- 
quently there  was  no  necessity  for  a  recon- 
veyance. The  title  revested  by  force  of  the 
condition.  It  is .  familiar  learning  that,  if 
the  debt  secured  is  paid  on  the  day  of  for- 
feiture, the  estate  Is  revested  without  a  con- 
veyance. If  a  forfeiture  takes  place  at  law, 
the  estate  becomes  absolute,  and  then  a  re- 
conveyance is  necessary,  as  it  lias  become 
an  equitable,  as  distinguished  from  a  legal, 
right  to  jedeem  and  have  back  the  estate, 
as  in  the  case  when  part  payment  after  .the 
day  of  forfeiture  has  been  made— for  the 
presumption  refers  to  the  day  of  the  last  pay- 
ment But,  even  In  such  case,  it  seems  clear 
.that  the  same  grounds  which  raise  a  pre- 
sumption of  the  payment  of  the  mortgage 
debt,  and  consequently  of  the  satisfaction 
of  the  mortgage,  must  necessarily  raise  a 
presumption  of  the  reconveyance  of  the  es- 
tate created  to  secure  the  debt— which  has 
been  satisfied.  This  doctrine  lias  been  fully 
and  ably  discussed  by  the  late  Chief  Justice 
Ruffln.  Roberts  T.  Welch,  43  N.  C.  287." 
The  court  evidently  followed  this  line  of 
thought  In  Hutaff  v.  Adrian. 

It  is  true,  subsection  3  of  section  152  of 
the  Code  of  1883,  in  terms  applies  only  to 
an  action  for  the  foreclosure  of  a  mortgage, 
but  the  same  rule  would  apply,  by  analogy, 
with  greater  force  to  powers  of  sale,  which, 


to  Qse  the  words  of  Judge  Pearson,  "are  look- 
ed upon  by  the  courts  with  extreme  Jealousy, 
because  the  mortgagor  is  thereby  put  entire- 
ly in  the  power  of  the  mortgagee."  Mosby 
y.  Hodge,  76  N.  0.  887. 

In  Komegay  r.  Spicer,  76  N.  O.  S5,  the 
court  speaking  tlirougb  the  same  great  Ju- 
rist, says:  "A  mortgagee  with  a  power  of 
sale  is  a  trustee.  In  the  first  place  to  se- 
cure the  payment  of  the  debt  secured  by 
the  mortgage,  and  in  the  second  place  for 
the  mortgagor  as  to  the  excess.  The  Idea 
of  allowing  the  mortgagee  to  foreclose  the 
equity  of  redemption  by  a  sale  made  by 
himself.  Instead  of  a  decree  for  foreclosure 
and  a  sale  made  under  the  order  of  the 
court  was  yielded  to,  after  great  hesitation, 
on  the  ground  that  In  a  plain  case,  when  the 
mortgage  debt  was  agreed  on  and  notlilng 
was  to  be  done  except  sell  the  land.  It  would 
tie  a  useless  expense  to  force  the  parties  to 
come  into  equity  when  there  were  no  equi- 
ties to  be  adjusted,  and  the  mortgagor  might 
be  reasonably  assumed  to  have  agreed  to 
let  a  sale  be  made  after  he  should  be  In  de- 
fault But  this  power  of  sale  lias  always 
been  watched  with  great  Jealousy."  Tlie 
opinions  of  Judge  Pearson  are  neither  misty 
nor. evasive,  and  the  clear  meaning  of  tlM 
above  quotation  is  to  the  effect  that  a  court 
of  equity  will  not  permit  the  execution  of 
a  power  of  sale  when  the  court  would  not 
or  could  not  sell  in  an  action  for  foreclosure. 
In  other  words,  a  sale  by  the  mortgagee  was 
permitted  only  to  save  the  expense  of  an 
action,  and  "in  a  plain  case,  when  the  mort- 
gage debt  was  agreed  on  and  nothing  was 
to  be  done  except  sell  the  land."  But  we 
are  told  that  this  construction  "would  b* 
to  write  Into  it  [the  statute]  language  which 
we  do  not  find  there."  I  do  not  see  it  In 
that  light  The  statute  does  not  say  that 
a  power  of  sale  may  be  executed  by  the 
mortgagee  a  hundred  or  a  thousand  years 
after  the  debt  is  due,  as  will  be  the  effect 
of  the  opinion  of  the  court  To  sustain 
Hutaff's  Case  we  are  required  neither  to 
write  anything  Into  the  statute  nor  to  write 
anything  out  of  it  It  is  in  thorough  ac- 
cord with  the  general  policy  of  our  laws, 
and  Is  not  forbidden  by  law.  Section  3867 
of  the  Code  of  1883  repeals  only  public  and 
general  statutes,  and  does  not  profess  to  in- 
terfere with  the  great  principles  of  legal 
or  equitable  Jurisprudence.  We  are  con- 
stantly recognizing  and  enforcing  pleas  In 
bar  not  alluded  to  in  the  Code— such,  for 
instance,  as  "contributory  negligence"  and 
"fellow  servant"  But  If  it  were  ever  neces- 
sary to  write  it  into  the  statute,  we  are  not 
called  on  to  do  It  It  has  been  done  for  us, 
and,  in  the  10  years  that  have  since  elapsed. 
It  has,  by  the  uniform  decisions  of  this  court 
and  the  continued  acquiescence  of  the  Leg- 
islature, become  a  settled  rule  of  property, 
under  which  In  all  probability  lands  have 
been  bought  titles  have  been  acquired,  and 
homes  established,  tliat  may  be  swept  away 
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by  thlB  aeclilon.  And  for  wbat  purpose? 
Perhaps  to  follow  more  closely  some  ideal 
mle  of  logic,  or  to  conform  to  tbe  decisions 
of  some  other  state?  I  see  no  sufficient  rea- 
son to  depart  from  the  time-honored  maxim 
of  stare  decisis. 


nS2  N.  C.  10C9) 


STATE  ▼.  OOLB. 


Mar  18> 


(Sapreme  Court  of  North  Carolina. 
1903.) 

mjRDKR— INDICTMBNT  —  8TJFFIC1BN0T  —  BLB- 
UENTS  —  PREMEDITATION  AND  DELIBERA- 
TION —  MALICE  —  BURDEN  OF  PROOF  —  EVI- 
DENCE—SUFFICIENCY —  TRIAL  —  FUNCTIONS 
OF  JURT— DEGREE  OF  CRIMB. 

l.Pub.  Laws  1893,  p.  76,  c.  85,  dWiding 
murder  into  degrees,  and  in  section  3  providing 
tliat  notliiiig  tiierein  contained  sliall  be  con- 
strued to  require  a  change  in  the  existing  form 
of  indictment  for  murder,  does  not  violate 
Const,  art.  1,  §  11,  which  provides  that  in  all 
criminal  prosecutions  every  man  has  the  right 
to  be  informed  of  the  accusatiou  against  him. 

2.  Under  Pub.  Laws  1893,  p.  76,  c.  85,  de- 
fining murder  in  the  first  degree  as  murder  per- 
petrated by  willful,  deliberate,  and  premeditat- 
ed killing,  or  committed  in  the  perpetration  or 
attempted  perpetration  of  felony,  and  providing 
further  that  nothing  therein  contained  shall  be 
construed  to  require  a  change  in  the  existing 
form  of  indictment  for  murder,  an  indictment 
is  sufficient  to  rapport  a  conviction  of  murder 
in  the  first  degree,  though  it  does  not  allege 
that  the  Iiilling  was  done  with  premeditation 
and  deliberation. 

S.  Under  Pub.  Laws  189S,  p.  76,  c.  85,  de- 
fining murder  in  the  first  degree  as  murder 
perpetrated  by  willful,  deliberate,  and  premedi- 
tated killing,  or  committed  in  the  perpetration 
or  attempted  perpetration  of  felony,  in  order  to 
constitute  murder  in  the  first  degree,  the  same 
elements  of  the  crime  must  exist  as  at  common 
law,  together  with  the  additional  one  of  pre- 
meditation and  deliberation. 

4.  From  the  use  of  a  deadly  weapon,  either 
proved  or  admitted,  the  law  implies  malice; 
and  the  burden  is  on  the  defendant  to  show,  if 
he  can,  matter  In  excuse,  justification,  or  miti- 
gation. 

5.  Premeditation  and  deliberation  will  not  be 
presumed  from  the  use  of  a  deadly  weapon,  but 
must  be  proved  by  the  state. 

6.  No  particular  length  of  time  is  necessary 
to  constitute  premeditation. 

T.  Where  one  attempting  to  commit  a  pre- 
meditated ahd  deliberate  murder,  in  and  as  the 
result  of  the  act,  kills  another  than  hia  intend- 
ed victim,  be  will,  in  respect  to  the  person 
killed,  be  gtilty  of  murder  in  the  first  degree, 
if  there  Is  a  legal  connection  between  the  orig- 
inal purpose  of  the  act  and  the  unexpected  re- 
sult. 

8k  In  order  that  testimony  may  be  of  sufB- 
dent  probative  force  to  constitute  evidence,  it 
must  do  more  than  raise  a  mere  conjecture  or 
suspicion. 

9.  The  Supreme  Court  will  not  Interfere  with 
a  conclusion  of  a  judge  and  jury  that  there  was 
not  only  some,  but  sufficieut,  evidence  to  bring 
the  mind  to  the  conclusion  of  guilt  beyond  a 
reasonable  doubt,  except  in  a  very  clear  case 
of  error. 

10.  In  a  prosecution  for  mnrder,  evidence  con- 
sidered, and  held  insufficient  to  show  premedi- 
totion  and  deliberation. 

11.  Though  it  Is  the  duty  of  the  Jury  to  fix  the 
degree  of  murder  in  their  verdict,  they  are  not 
at  li'iMiTty  to  do  so  arbitrarily,  or  in  accordance 

ti.Hf  Homlclds,  vol.  26,  Cent  Dig.  ii  200-lOt 


with  their  opinion  as  to  the  kind  or  quantity 
of  punishment  which  should  be  inflicted. 
Clark,  O.  J.,  dissenting. 

Appeal  from  Superior  Oonrt,  Vance  Coun- 
ty;  Winston,  Judge. 

Joe  Cole,  Sr.,  was  convicted  of  murder  in 
fbe  first  degree,  and  appeals.    Reversed. 

The  tirlsoner  was  Indicted  for  mnrder  as 
follows:  "The  Jurors,"  etc,  "present  that 
Joe  Cole.  Joe  Cole,  Jr.,  and  John  Jones,  late 
of  the  county  of  Vance,  on  the  29th  day  of 
September,  1902,  with  force  and  arms,  at  and 
In  the  county  aforesaid,  feloniously,  willfully, 
anc|  of  their  malice  aforethought,  did  kill  and 
murder  Fred  Stevens,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state."  The  Jury  found  Joe  Cole  guilty 
of  murder  In  the  first  degree,  and  Joe  Cole, 
Jr.,  and  John  Jones  guilty  of  murder  in  the 
second  degree.  Sentence  of  death  was  pro- 
nounced upon  Joe  Cole,  and  he  appealed. 

The  evidence  was  as  follows:    . 

W.  P.  Clement  testified  for  the  state  that 
be  was  on  the  train  leaving  Manson.  "I  got 
on  the  rear  of  the  second-class  car  for  white 
people,  and  went  through,  and  found  the 
darkies  singing  boisterous  songs,  and  I  said: 
'Boys,  you  are  in  the  wrong  car.  You  will 
have  to  go  to  your  car.'  There  were  six  or 
seven.  Including  tbe  two  Coles  and  Jones. 
They  paid  no  attention.  I  tapped  little  Joe 
on  the  shoulder  and  repeated  what  I  had 
said.  He  replied:  'By  God!  we  will  go 
when  we  get  ready.'  I  then  went  out,  open- 
ing the  door  of  the  white  car,  and  opposite 
the  door  of  the  colored  car,  telling  them  to 
come  on.  I  went  to  tbe  front  end  of  the  col- 
ored car,  and  started  back,  taking  up  tickets. 
The  car  had  ttiree  compartments— first-class, 
second-class,  and  smoker.  The  last  was  next 
to  second-class  car  fur  whites.  When  I 
reached  the  first-class  compartment,  I  met  all 
the  crowd  coming  back,  muttering:  'We 
have  first-class  tickets,  and  how  is  it  we  are 
driven  round  this  way?'  All  passed  through 
the  second-class  car,  except  four— old  Joe,  lit- 
tle Joe,  Jones,  and  another.  I  started  to 
pass,  when  little  Joe,  Jones,  and  the  other, 
whose  name  I  do  not  know,  caught  bold  of 
me  and  said:  'How  Is  this?  We've  got  first- 
class  tickets,  and  we  are  driven  round  this 
way.  How  is  it?'  I  explained  that  It  was  a 
state  law,  and  the  railroad  had  nothing  to  do 
with  It  Old  Joe  [the  appellant]  just  then 
entered  the  first-class  compartment  from  the 
smoker.  He  came  on,  saying  something.  I 
don't  know  what— «  sort  of  a  roaring.  The 
first  I  caught  was:  'We  are  all  friends,  we 
are  all  brothers,  we'll  all  fight  for  one  anoth- 
er, and  we'll  all  die  for  one  another.'  While 
he  was  saying  that,  Mitchell,  my  porter,  was 
standing  by,  patting  blm  on  tbe  shoulder,  and 
■aid,  'Let  captain  explain.'  Old  Joe  lunged 
at  me  to  lilt  me  with  bis  fist  The  porter 
then  bit  him  in  the  chest  with  his  band,  and 
prevented  his  bitting  me.    He  staggered  back 
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against  tbe  smoking-room  door  and  drew  his 
pistol.  The  porter  then  rushed  on  him,i  and 
pushed  him  t>aclt  into  the  front  left-hand 
comer  of  the  8moli:ing  room.  At  that  time, 
little  Joe,  Jones,  and  the  other  one  shoved 
me  in  the  smoldng  room  with  them.  I 
straightened  up,  and  saw  old  Joe  Cole  shove 
the  porter  off  with  his  left  hand  and  raise  his 
right  hand.  He  did  that  twice.  There  was 
a  pistol  In  his  right  hand.  Then  little  Joe 
tackled  the  porter  with  a  pistol  In  his  hand. 
The  porter  turned  and  left  old  Joe  free. 
Then  Stevens  entered  the  back  door  of  the 
car  and  ran  up  to  old  Joe  to  grab  him,  his 
head  to  one  side,  and  his  eyes  shut.  '  He 
touched  old  Joe  with  his  hand,  but  did  not 
flinch  him.  Just  as  be  was  about  to  hit  old 
Joe,  and  before  he  struck  him.  Cole  raised 
his  pistol,  put  it  at  Stevens'  face,  and  shot 
him.  Young  Joe  then  shot  the  porter.  I 
think  he  shot  the  porter  first  He  hallooed, 
'I  am  shot'  Jones  got  his  pistol  out  but  did 
not  use  It  He  helped  push  me  in  the  smok- 
ing car.  From  the  time  I  left  them  In  the 
white  car  until  I  met  them  in  the  colored  car, 
was  not  less  than  two,  nor  more  than  four, 
minutes.  This  occurred  in  North  Carolina, 
about  one  and  a  quarter  miles  north  of  Mid- 
dlebyrg.  In  Vance  county,  on  the  17th  August, 
1902,  at  2:15  p.  m.  Stevens  was  road  mas- 
ter, and  my  superior.  Jones  had  a  pistol. 
Didn't  try  to  do  a  thing,  that  I  saw  or  heard. 
It  was  on  the  Raleigh  &  Gaston  Railroad. 
Stevens  was  not  road  master  of  that  part  of 
the  road  where  this  occurred,  and  had  no 
Jurisdiction  over  me  there.  Stevens  was  ft 
stout  man,  as  large  as  Mr.  B.  [one  of  the 
counsel].  He  rushed  on  Joe  with  head  turn- 
ed to  one  side,  with  his  eyes  shut  Then  this 
man  pushed  his  pistol  in  bis  face  and  fired. 
Stevens  came  from  the  white  car.  He  had 
not  talked  with  either  of  these  persons,  that 
I  know  of.  The  prisoners  were  from  Lynch- 
burg, Ya.,  and  got  on  my  train  at  Norlina. 
They  acted  like  they  had  been  drinking,  and 
I  thought  they  had.  .Tim  Mitchell  Is  In  the 
Bex  Hospital  m  Raleigh." 

Sam  Newsome  testified  for  the  state: 
"These  men  got  on  at  Norlina.  At  Ridgeway 
they  became  otCensive  In  the  second-class  col- 
ored car.  Just  before  we  got  to  Manson, 
they  passed  through  the  first-class  colored 
car  and  went  to  the  white  car,  singing.  Aft- 
er we  got  to  Manson,  Capt  Clement  came 
through  my  car— first-class  colored— taking  up 
tickets.  Joe  Cole  met  the  captain  In  first- 
class  car  and  said:  'You  turned  my  son  and 
the  rest  out  of  the  car,  and  we've  got  first- 
class  tickets.'  He  put  his  hand  behind  him, 
and  a  colored  woman  said:  'He  Is  going  to 
shoot'  He  drew  his  fists.  Then  the  porter 
came  up  and  took  him  by  the  arm  and  talked 
to  him,  saying,  'Conductor  will  explain,'  and 
got  him  back  In  the  smoker.  Two  others 
passed  behind  the  conductor  and  got  In  the 
smoker.  I  went  to  the  smoker  door.  Young 
man  Cole  told  the  porter  to  turn  his  father 
loose,  took  out  his  pistol  and  shot  the  porter, 


who  refused  to  do  so.  About  that  time  the 
road  master  [Stevens]  came  in  from  the  sec- 
ond-class white  car  and  went  to  take  old  man 
Cole,  who  shot  him  with  a  pistol.  Old  Joe 
was  standing  up  when  he  shot  and  nobody 
had  hold  of  him.  Capt  Clement  was  on  the 
right-hand  side  of  the  smoker  when  the  por- 
ter was  shot  I  saw  nothing  done  to  the 
prisoners.  I  would  have  seen  It  In  that  car. 
Clement  and  the  porter  had  no  pistols.  I 
saw  the  old  man  and  the  young  man  have 
pistols.  The  old  man  her^  is  the  man.  I 
recognize  him.  Stevens  was  killed;  was  dead 
when  he  hit  the  fioor;  shot  In  the  head. 
There  were  other  passengers  on  the  train  in 
the  second-class  car,  and  some  In  the  car  we 
were  In." 

Isaac  Stelnhelmer  testified  for  the  state: 
•1  was  on  train  In  first-class  coach  for  whites. 
Heard  of  the  shooting  and  went  forward.  At 
rear  end  of  the  colored  coach  I  found  Turner 
holding  the  two  Colee,  who  were  trying  to 
escape.  They  were  on  bottom  step  of  the 
platform.  Gun  was  called  for.  I  got  one, 
and  assisted  in  securing  and  tying  them.  I 
took  pistol  from  old  Cole's  pocket.  It  had 
been  recently  fired.  No  pistol  was  found  on 
young  Cole  or  Jones.  I  didn't  see  the  trouble 
at  all,  and  knew  nothing  of  it  until  It  had 
ended.  I  got  the  pistol  and  cartridges  of  the 
old  man." 

J.  B.  Brack  testified  for  the  state  to  finding 
a  pistol  near  a  point  where  he  understood 
the  train  had  stopped  after  the  shooting,  be- 
tween Rowland's  and  Twisdale's  places.  It 
was  the  day  after  the  shooting,  fibout  1 
o'clock  p.  m. 

Capt  Clement  recalled:  "The  train  stop- 
ped after  the  shooting  between  Rowland's 
and  Twisdale's  places,  about  a  mile  and  a 
half  north  of  Middleburg.  From  Manson  to 
Mlddleburg,  four  or  five  miles.  Schedule 
time  between  these  stations,  six  minutes. 
The  second-class  car  for  whites  was  nearly 
full  of  passengers.  I  knew  a  good  many  of 
them,  and  can  name  several  now,"  which  he 
did. 

The  prisoner  was  convicted  of  murder  In 
the  first  degree,  and  moved  in  arrest  of  Judg- 
ment The  motion  was  overruled,  and  the 
prisoner  appealed  from  the  Judgment  pro- 
nounced. 

T.  M.  Plttman,  for  appellant  3.  H.  Brldg- 
ers  and  the  Attorney  General,  for  the  State. 

CONNOR,  J.  The  first  questk>n  raised  on 
the  appeal  for  the  consideration  of  the  court 
is  whether  the  bill  of  indictment  is  sufficient 
In  substance  and  form,  to  support  the  finding 
by  the  Jury  of  murder  in  the  first  degnree.  The 
indictment  Is  In  the  form  generally  used  in 
this  state,  and  did  not  charge  that  the  klUlng 
was  done  with  premeditation  and  delibera- 
tion. The  contention  of  the  prisoner's  coun- 
sel is  that  section  3,  c.  85,  p.  76,  of  the  PubUc 
Laws  of  1893,  conflicts  with  section  11  of  ar- 
ticle 1  of  the  state  Constitution,  and  that 
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tberefore  the  statutory  provision  must  be  de- 
clared void.  It  is  ordained  In  that  article  of 
tUe  Constitution  that,  "In  all  criminal  prose- 
cutions, every  man  has  tbe  right  to  be  In- 
formed of  the  accusation  against  him.  •  •  •" 
The  act  of  1883  (Pub.  Laws  1893,  p.  76,  c.  85) 
does  not  deny  to  the  accused  that  right. 
Muixier  was  the  charge  made  against  the 
prisoner.  He  luew  (by  fiction  of  law,  at 
least)  that  prior  to  the  act  of  1883  it  was  not 
necessary  either  to  aver  or  prove  deliberation 
and  premeditation  as  to  the  killing.  It  was 
sufficient  If  malice  was  shown.  The  act  of 
1893  was  to  that  extent  favorable  to  those 
who  after  its  enactment  might  be  indicted 
for  murder.  But  such  as  might  be  after  that 
time  indicted  for  murder  were  informed  by 
section  3  of  the  act  (notwithstanding  the  ad- 
vantage given  to  those  charged  with  murd^) 
that  the  form  of  the  indictment  in  use  In  the 
state  would  not  be  altered,  and  that  the  jury, 
upon  the  evidence,  should  determine  in  tb^ 
verdict  whether  the  crime  was  murder  In  the 
first  or  second  degree;  premeditation  and  de- 
liberation being  the  features  which  constitute 
murder  In  the  first  degree.  The  very  words 
of  the  act  give  a  clear  notice  of  the  form  of 
indlctmen^  to  be  used,  and  what  could  be 
shown  in  evidence  by  the  state,  and  the  duty 
and  power  of  the  Jury  to  inquire  into  and 
weigh  the  evidence,  and  to  determine  wheth- 
er the  homicide  was  committed  with  pre- 
meditation and  deliberation.  Our  statute, 
then,  does  not  change  the  quality  of  the 
crime  of  murder,  as  the  offense  was  defined 
before  the  enactment  of  the  statute.  The 
divlslan  simply  notices— concedes— that  the 
atrodousness  of  the  crime  may  be  greater  or 
less  according  to  conditions  and  surround- 
ings, and  the  punishment  to  be  inflicted 
should  be  greater  in  some  instances  than  in 
others.  Many  of  the  states  of  the  Union 
have  statutes  similar  to  ours,  and  a  majority 
of  the  courts  sustain  the  sufficiency  of  bills 
of  indictment  that  do  not  contain  the  aver- 
ment of  premeditation  and  deliberation.  The 
question  has  not  been  directly  raised  In  this 
court,  but.  In  a  number  of  cases  that  have 
been  before  us  since  the  act  of  1893,  our  at- 
tention has  been  called  to  the  form  of  the  in- 
dictment; and  none  of  the  judges,  so  far  as 
this  writer  knows,  has  had  doubts  about  the 
sufficiency  of  such  indictment.  The  point 
was  virtually  decided  in  State  v.  Covington, 
117  N.  C.  866,  23  S.  E.  337.  We  think  the 
ruling  of  his*  honor  in  refusing  to  have  the 
judgment  arrested  for  insufficiency  of  the  in- 
dictment was  correct 

Whatever  difference  of  opinion  may  have 
existed  In  regard  to  the  construction  of  the 
Acts  of  1893,  p.  76,  c.  85,  before  or  at  the 
time  of  the  decision  of  Fuller's  Case  (N.  C.) 
10  S.  E.  797,  it  is  now  conceded  that  by  the 
statute  the  crime  of  murder  in  the  second 
degree  is  as  at  common  law,  which  Is  defined 
to  be:  "When  a  person  of  sound  memory 
and  discretion  unlawfully  kiUetb  any  reason- 
able creature  In  being,  and  under  the  King's 


peace,  with  malice  aforethought  either  ex- 
press or  implied."  BIk.  Com.  p.  *195.  To 
constitute  murder  in  the  first  degree,  since 
the  passage  of  the  statute,  the  same  elements 
are  requisite,  with  the  additional  and  essen- 
tial one  of  "premeditation  and  deliberation." 
That  from  the  use  of  a  deadly  weapon,  either 
proved  or  admitted,  the  law  implies  malice, 
and  the  burden  is  upon  the  prisoner  to  show, 
if  he  can,  matter  in  excuse,  justification,  or 
mitigation.  It  is  the  duty,  and  incumbent 
upon  the  state,  if  it  wUi  ask  for  a  conviction 
of  murder  in  the  first  degree,  to  prove  "pre- 
meditation and  deliberation."  They  will  not 
be  presumed  or  implied  from  the  use  of  a 
deadly  weapon.  State  v.  Fuller,  114  N.  0. 
885,  19  S.  E.  797;  State  v.  Kbyne,  124  N.  C. 
847,  33  S.  B.  128. 

The  present  Chief  Justice,  who  dissented  in 
Fuller's  Case  and  Rhyne's  Case,  said  in  his 
dissenting  opinion  in  the  last-named  case,  in 
speaking  of  the  construction  placed  on  the 
act  in  Fuller's  Case,  "Having  reiterated  it 
since,  we  must  take  it  now  as  settled." 
These,  decisions,  however,  also  hold  that  no 
particular  length  of  time  Is  necessary  to  con- 
stitute premeditation.  124  N.  C.  857,  83  8.  E. 
135.  The  court  will  not  undertake  to  pre- 
scribe any  arbitrary  rule  defining  the  time 
during  which  it  is  necessary  that  the  prisoner 
"premeditate  and  deliberate."  In  the  several 
cases  which  have  come  before  this  court  upon 
appeal,  it  has  adhered  to  this  construction  of 
the  statute;  the  division  of  opinion  among 
Its  members  being  in  regard  to  the  question 
whether  there  was  or  was  not  evidence  of 
"premeditation  and  deliberation." 

We  assume  that  it  Is  also  well  settled  that 
if  one,  attempting  to  commit  a  premeditated 
and  deliberate  murder,  shall,  while  in  the  act, 
and  as  a  result  of  it,  kill  another,  he  will,  in 
respect  to  the  person  killed,  be  guilty  of  mur- 
der in  the  first  degree;  as,  if  one  lay  poison 
for  A.,  and  it  is  taken  by  B.,  from  which  he 
dies,  it  is  murder  in  the  first  degree;  or  if 
obe,  of  malice,  either  express  or  implied,  but 
without  premeditation,  be  In  the  act  of  kill- 
ing A.,  and  while  in  the  act,  and  as  a  result 
thereof,  he  kill  B.,  it  is  murder  in  the  second 
degree.  In  both  these  cases,  however,  there 
must  be  a  legal  connection  or  relation  be- 
tween the  original  purpose  and  act  and  the 
unexpected  result  In  a  certain  sense,  of 
course,  every  act  is  related  to  every  other 
and  preceding  act  of  a  human  being;  but  the 
law,  being  based  upon  principles  applicable 
to  the  practical  transactions  of  human  life, 
avoids  impracticable,  scholastic  refinements. 
and  adopts  such  rules  as  experience  has 
shown  to  be  capable  of  practical  application. 

His  honor  charged  the  jury:  "If  the  kill- 
ing of  Stevens  was  not  the  result  of  an  ef- 
fort to  kill  Clement,  but  was  intentionally 
done,  then  the  prisoner  could  not  be  convict- 
ed of  murder  in  the  first  degree  for  such 
killing  unless  the  jury  find,  beyond  a  reason- 
able doubt,  that  the  prisoner,  before  the 
shooting,  coolly  determined  to  kill  Stevens, 


Digitized  by  V^jOOQ  IC 


394 


44  SO  UTUE ASTEBN  SBFOSTBR. 


(M.C. 


and  had  deliberated  and  premeditated  on  It, 
and,  as  a  result,  bad  formed  a  fixed  purpose 
to  kill;  la  oth»  words,  to  conylct  a  prisoner 
of  murder  in  the  first  degree,  you  must  be 
satisfied  beyond  a  reasonable  doubt  either 
that  the  prisoner  had,  with  deliberation  and 
premeditation,  formed  a  fixed  purpose  In  bis 
mind,  before  he  shot,  to  shoot  and  kill  Clem- 
ent, and.  In  an  effort  to  do  so,  killed  Stevens, 
or  he  had,  with  deliberation  and  premedita- 
tion, formed  a  fixed  purpose  to  kill  Stevens, 
and.  In  pursuance  of  such  fixed,  determined, 
premeditated,  and  deliberate  purpose,  he  did 
kill  Stevens.  In  either  of  these  situations, 
he  would  be  guilty  of  murder  in  the  first  de- 
gree." We  are  not  Inadvertent  to  the  dlfll- 
culty  which  Is  always  Involved  In  the  ques- 
'tlon  whether  testimony  is  of  sufficient  proba- 
tive force  to  constitute  evidence,  or  whether 
it  l8  a  mere  scintilla.  The  rule  is  clear  that 
testimony  must  be  sufficient  to  do  more  than 
raise  a  mere  conjecture  or  suspicion.  The 
difficulty  is  found  In  applying  It  to  particular 
cases  as  they  arise.  Certainly  this  court  will 
not  Interfere  with  the  conclusion  of  a  Judge 
and  a  Jury  that  there  was  not  only  some,  but 
sufficient,  evidence  to  bring  the  mind  to  a 
conclusion  of  guilt  beyond  a  reasonable 
doubt,  except  In  a  very  clear  case  of  error. 
In  this  case,  with  the  full  statement  of  the 
uncontradicted  testimony  of  an  eyewitness, 
which  Is  consistent  and  bears  the  impress  of 
truth,  we  are  forced  to  the  -  conclusion  that 
there  was  not  sufficient  evidence  that  the 
prisoner  killed  the  deceased  "In  an  effort  to 
kill  Clement,  or  that  he  bad,  with  delibera- 
tion and  premeditation,  formed  a  fixed  pur- 
pose to  kill  Stevens."  We  do  not  pass  upon 
or  express  an  opinion  In  regard  to  his  pur- 
pose to  kill  Clement,  but  assuming,  for  the 
sake  of  the  argument,  that  he  had  done  so, 
he  did  not  luive  his  pistol  pointed  towards 
him,  but  as  Stevens  came  In  "he  raised  his 
pIstoL"  The  position  of  Clement  at  the  'mo- 
ment that  Stevens  came  In  the  car  rendered 
It  Impossible  for  the  prisoner  to  shoot  at  him 
and  bit  Stevena  Clement  says  expressly 
that,  as  Stevens  came  in,  the  prisoner  raised 
his  pistol  and  shot  The  coming  In  of  Stev- 
ens, who  was  doubtless  attracted  by  what 
had  occurred  and  the  noise,  was  a  separate 
and  Independent  Incident  In  the  transaction. 
It  bore  no  legal  relation  to  the  then  condi- 
tion of  the  parties.  It  was  the  Intervention 
of  a  new  element  or  agency,  and  brought 
about  an  unexpected,  and,  in  a  legal  sense, 
independent,  result '  The  shooting  of  Stevens 
by  the  prisoner  was  without  necessity.  He 
was  not  armed.  His  evident  purpose  was  to 
Interfere  and  aid  the  conductor  and  porter 
In  compelling  the  prisoner  and  those  with 
bim  to  behave  themselves.  He  was  free  from 
blame.  The  prisoner,  by  his  prayer  for  In- 
structions, prepared  by  faithful,  able,  and 
learned  counsel,  concedes  that  he  Is  gniUty  of 
murder  In  the  second  degree,  which  excludes 
all  idea  of  excuse. 
While  we  adhere  to  the  dedslona  of  tbla 


court  that  It  Ui  not  necessary  that  any  "pa.r- 
ticular  time"  shall  elapse  for  the  prisoner  to 
meditate  and  deliberate,  yet  the  very  term 
necessarily  involves  the  Idea  that  there  must 
be  some  time,  however  short,  between  the 
first  conscious  conception  and  the  completion 
of  a  purpose  or  determination  in  bis  mind. 
Fltz-James  Stephens,  in  bis  History  of  the 
Criminal  Law  of  E<ngland,  g^ives  an  Interest- 
ing account  of  the  efforts  made  by  the  sages 
of  the  law  to  work  out  a  satisfactory  defini- 
tion of  "malice,"  "malice  aforethought,"  and 
"malice  prepense."  The  author  suggests 
that  be  has  solved  the  difficulty  in  his  Digest. 
The  conclusion  to  which  we  are  brought  is 
that  It  affords  another  of  the  many  Illustra- 
tions of  the  poverty  of  language  In  giving  ex- 
pression to  mental  conceptions.  We  find 
that  the  words  "foresight,"  "forethought," 
"forecast,"  and  "premeditation"  are  used  as 
synonyms.  "A  man  shows  his  want  of  pre- 
meditation who  acts  or  speaks  on  the  im- 
pulse of  the  moment"  It  Is  impossible  to 
conceive  of  an  act  committed  under  the  con- 
ditions described  by  Clement,  In  the  kllUns 
of  the  deceased,  as  being  the  result  of  "pre- 
meditation and  deliberation,"  or  the  expres- 
sion of  a  "fixed  purpose."  Of  ct^urse,  it  is 
for  the  Jury,  by  their  verdict,  to  fix  the  de- 
gree, but  It  is  not  contemplated  that  they 
shall  do  so  arbitrarily,  or  in  accordance  wltb 
their  opinion  as  to  the  kind  or  quantum  of 
punishment  which  should  be  inflicted.  Tbdr 
verdict  must  be  based  upon  competent  evi- 
dence, under  a  fixed  rule  of  law.  In  some 
states  of  the  union  the  question  of  punish- 
ment Is  left  with  the  Jury.  Such  has  never 
been  the  purpose  or  the  policy  of  the  Legis- 
lature of  this  state. 

We  think  that  the  prisoner  was  entiUed  to 
have  the  Jury  instructed,  as  prayed  by  him, 
that  there  was  no  evidence  of  murder  In  t&e 
first  degree,  and  that,  for  the  refusal  to  give 
It,  be  is  entiUed  to  a  new  trial. 

We  should,  in  accordance  with  the  exam- 
ple set  by  those  who  have  preceded  us,  have 
been  content  to  conclude  this  opinion  with 
the  declaration  of  the  law  of  the  case,  and 
our  reasons  therefor,  but  for  the  suggestion 
urged  upon  us  that  In  some  way  we  are  giv- 
ing encouragement  to  lawlessness  and  lynch- 
ing. The  very  remarkable  suggestion  Is 
made,  and  seriously  Insisted  upon,  that  it  Is 
our  duty,  in  the  decision  of  this  case,  to  con- 
sult criminal  statistics,  newspaper  reports  of 
lyncbings,  and  threats  thereof, 'that  we  may 
be  the  better  enabled  to  know  and  declare 
what  the  law  is  by  doing  so.  Just  bow  or  by 
what  mental  process  this  court  Is  to  be  en- 
lightened In  this  way,  we  are  not  very  clear- 
ly advised.  Nor  can  we  conjecture  what  cer- 
tain po'sons  or  classes  of  persons  may  say 
or  do  because  we  have,  in  the  discharge  of 
our  duty,  adjudged  the  prisoner  to  be  en- 
titied  to  a  new  trlaL  "Such  an  arguntent 
should  not  be  addressed  to  courts,  which  can- 
not make  but  only  construe  and  8dmluls1»r 
the  law  as  It  Is  written.    If  worthy  of  coo- 


Digitized  by  V^jOOQ  IC 


N.a) 


STATE  T.  COLE. 


395 


sideratloD,  It  should  be  directed  to  the  Leg- 
islature as  a  reason  for  cbanging  the  law." 
This  is  the  language  of  a  great  and  learned 
Judge  (ByiiTun,  J.,  In  Bank  t.  Green,  78  N. 
C.  252).  Xo  the  suggestion  that  the  con- 
structlon  put  upon  the  statute  In  Fuller's 
Case,  decided  In  1894,  Is  "unfortunate,"  we 
note  that  the  personnel  of  this  court  has 
since  that  time  undergone  liiany  changes,  and 
the  case  has  at  almost  every  term  been  cited 
with  approval,  and  conceded  to  be  the  con- 
trolling authority  for  this  court.  It  Is  also 
worthy  of  note  that  the  Legislature  has  met 
at  five  different  sessions,  and  the  law  In  this 
respect  has  not  been  changed.  We  have  no 
other  means  of  ascertaining  what  the  law  is. 
The  conclusion  which  we  have  reached  Is 
sustained  by  the  uniform  current  decisions  of 
this  court,  and  our  best  consideration,  guid- 
ed, not  by  criminal  statistics,  frequently  mis- 
leading, nor  by  an  attempt  to  ascertain  or  di- 
rect public  sentiment,  but  by  a  determina- 
tion "to  administer  Justice  without  respect  to 
persons,  and  to  do  equal  rights  to  the  poor 
and  the  rich,  to  the  state  and  to  Individuals." 
'Whether  such  suggestions  (which  do  not 
come  from  counsel)  that  the  Judges,  either 
from  Incapacity  to  know  the  law,  or  mental 
bias  or  sentimental  weakness,  are  IneflSdent  or 
Incompetent,  are  calculated  to  suppress  law- 
lessness, is  well  worthy  serious  consideration. 
If  we  are  to  have  "a  government  of  law,  and 
not  of  men,"  the  courts  must  be  content  to 
move  In  the  orbit  assigned  to  them  by  the 
Constitution,  declaring  the  law  as  It  Is  writ- 
ten, "knowing  nothing  of  the  parties,  every- 
thing about  the  case."  When  we  "go  outside 
of  the  record"  to  decide  causes,  we  Invite 
counsel  to  address  to  us  arguments  fit  for  oth- 
er forums  than  this,-  and  ourselves  embark 
into  unknown  and  unsafe  waters.  The  law, 
instead  of  being  a  fixed  "rule  of  action"  for 
the  guidance  of  the  citizen,  and  protection  of 
Ills  life,  Uljerty,  and  property,  becomes  the 
expression  of  the  opinion  of  men  set  In  high 
Judicial  position,  varying  according  to  the 
drift  of  public  sentiment  or  temporary  condi- 
tions. This  is  not  the  example  or  teaching 
of  the  elders.  We  will  not  do  the  people  of 
this  state  the  Injustice  to  believe  that  they 
desire  their  Judges  to  construe  the  law  other- 
wise than  it  Is  written  by  themselves,  or  to 
hasten  any  man,  however  degraded  or  hum- 
ble, to  his  death  In  accordance  with  argn- 
molts  drawn  from  other  sources  than  the 
"law  of  the  land." 

CLARK,  0.  J.  (dissenting).  There  is  no 
contradiction  in  the  testimony  upon  which 
the  exceptions  made  to  the  charge  of  his 
tionor  are  based.  The  testimony  of  Clement, 
tbe  conductor  In  charge  of  the  train,  Is  fully 
given  in  the  statement.  The  prisoner  was,  to- 
gether with  little  Joe  and  Jones,  Indicted  for 
murder.  He  was  convicted  of  murder  In  tbe 
first  degree,  and  appealed.  Tbe  other  defend- 
ants were  convicted  of  murder  in  the  second 
degree,  and  did  not  appeaL 


It  was  in  evidence  that  the  negroes  had 
Just  come  from  Vh-ginia,  and  they  were  In- 
censed at  the  legal  requirement  In  this  state 
for  the  separation  of  the  races  in  the  cars. 
Tbe  prisoner  was  avowing  their  determina- 
tion to  "fight  for  one  another;  that  they 
would  die  for  one  another."  The  prisoner 
"lunged"  at  the  conductor,  and  hit  lilm  with 
his  fists.  The  porter  shoved  bim  back, 
whereupon  he  drew  bis  pistol.  At  this,  three 
of  the  prisoner's  comrades  shoved  the  con- 
ductor Into  the  smoking  room,  and  one  of 
them  shot  the  porter.  The  conductor  saw 
the  prisoner  shove  the  porter  off  and  twice 
raise  his  right  hand  with  his  pistol  in  it 
The  Jury  had  a  right  to  infer  from  this  ac- 
tion, from  his  comrade  shooting  tbe  porter, 
from  the  prisoner's  declaration  that  they 
would  fight  and  die  together,  and  from  his 
shoving  back  the  porter,  and  twice  raising 
his  h^nd  with  his  pistol  In  it,  that  the  pris- 
oner's Intention  was  to  get  room  to  level  his 
pistol  at  the  conductor.  There  were  pre- 
meditation and  forethought  in  this.  He 
shoved  the  porter  back.  Then  he  raised  his 
hand  with  the  pistol  In  it,  lowered  it,  and 
raised  it  again  with  the  pistol  in  it  What 
that  purpose  was,  the  Jury  alone  could  de- 
cide, not  the  court.  If  It  was  to  shoot  the 
conductor,  there  was  not  only  the  "Instant  of 
premeditation,"  which  is  all  that  is  required 
by  our  authorities,  but  there  was  calcula- 
tion, method— fl  determination  to  get  a  good 
almr  and  room  to  level  the  pistol  at  bis  ob- 
ject Just  then  the  deceased— roadmaster  of 
the  railroad  company— entered  the  car  and 
rushed  to  grab  the  prisoner.  His  object  evi- 
dently was  to  seize  the  prisoner  and  prevent 
his  shooting  the  conductor,  and  the  prisoner, 
balked  of  his  Intention  to  shoot  the  con- 
ductor, turned  and  shot  the  deceased.  This 
would  seem  tbe  only  reasonable  motive,  and 
certainly  the  motive  was  to  be  drawn  from 
the  conduct  of  the  prisoner  and  the  smrround- 
Ing  circumstances,  and  was  a  matter  which 
the  Judge  properly  left  to  the  Jury.  If  the 
prisoner  was,  with  legal  premeditation,  how- 
ever brief.  Intending  to  shoot  the  conductor, 
and  shot  the  deceased  because  he  was  inter- 
fering to  prevent  it,  this  was  murder  In  tbe 
first  degree— as  much  so  as  If  he  had  killed 
the  conductor.  It  was  no  sudden  gust  of 
passion,  but  an  execution  of  his  already  in- 
formed Intention  to  kiU^  by  killing  the  man 
who  attempted  to  prevent  him.  It  was  pre- 
meditated killing,  though  the  time  was  short- 
er hi  the  selection  of  his  new  object.  The 
facts  of  this  case  duplicate  those  In  State  v. 
Benton,  19  N.  C,  at  page  223,  where  Judge 
Gaston  says:  "The  accused  was  engaged  In 
a  moat  wicked  act,  not  unlikely  to  terminate 
In  murder.  It  was  the  duty  of  every  by- 
stander to  interpose  and  stop  this  career  of 
violence.  The  deceased  at  this  moment  came 
up  toward  the  parties,  when  the  prisoner  in- 
stantly turned  from  the  first  contemplated 
victim  of  his  vengeance,  advanced,  and,  with- 
out a  word  of  warning,  plunged  a  knife  into 
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blm  and  killed  blm.  We  can  discover  no 
provocation  on  the  part  of  the  deceased  to 
change  the  character  which  the  law  imprestes 
on  the  fatal  deed— the  character  of  wlllfol 
murder."  The  matter  was  properly  submit- 
ted to  the  Jury,  and,  it  seems  to  me,  with  in- 
structions too  favorable  to  the  prisoner.- 

His  honor  charged  the  Jury:  "If  the  kill-' 
Ing  of  Stevens  was  not  the  result  of  an  effort 
to  kill  Clement,  but  was  intentionally  done, 
then  the  prisoner  could  not  be  convicted  of 
murder  in  the  first  degree  for  such  killing 
unless  the  Jury  find,  beyond  a  reasonable 
doubt,  that  the  prisoner,  before  the  shooting, 
coolly  determined  to  kill  Stevens,  and  had 
deliberated  and  premeditated  on  it,  and,  as 
a  result,  had  formed  a  fixed  purpose  to  kill. 
In  other  words,  to  convict  the  prisoner  of 
murder  in  the  first  degree,  you  must  be  satis- 
fied, beyond  a  reasonable  doubt,  either  that 
the  prisoner  had,  with  deliberation  and  pre- 
meditation, formed  a  fixed  purpose  In  his 
mind,  before  he  shot,  to  shoot  and  kill  Clem- 
ent, and,  in  an  effort  to  do  so,  killed  Stevens, 
or  he  had,  with  deliberation  and  premedita- 
tion, formed  a  fixed  purpose  to  kill  Stevens, 
and,  in  pursuance  of  such  fixed,  determined, 
premeditated,  and  deliberate  purpose,  he  did 
kill  Stevens.  In  either  of  these  situations, 
he  would  be  guilty  of  murder  in  the  first  de- 
gree." The  prisoner  excepted  to  so  much 
of  the  charge  as  submitted  the  question  of 
his  guilt  of  murder  in  the  first  degree;  but, 
as  I  understand  the  law,  this  charge  'was 
not  only  not  unfair  to  the  prisoner,  but  was 
more  favorable  to  him  than  he  was  entitled 
to.  The  evidence  was  sufficient  to  go  to  the 
Jury,  to  show  that  the  prisoner  had,  with 
deliberation  and  premeditation,  formed  the 
purpose  in  his  mind  to  do  murder;  and,  with 
this  purpose  fixed  In  bis  heart,  It  makes  no 
difference  upon  whom  his  vengeance  was 
wreaked,  and  particularly  is  this  so  in  this 
case,  where  the  killing  is  a  part  of  a  con- 
tinuous transaction.  State  v.  Benton,  19  N. 
0.  223;  State  v.  Shirley,  64  N.  O.  CIO;  State 
T.  Smith,  2  Strob.  T7,  47  Am.  Dec.  589; 
Holmes  v.  State,  88  Ala.  26,  7  South.  193,  16 
Am.  St.  Rep.  17;  People  v.  Miller,  121  CaL 
343,  53  Pac^  816;  Hopkins  v.  Com.,  50  Pa. 
9,  88  Am.  Dec.  518.  I  think  the  Judgment 
should  be  affirmed.  I  concur  In  the  opinion 
of  the  court  sustaining  the  sufficiency  of  the 
indictment 

Every  dissenting  opinion  Is  necessarily  a 
declaration  that,  In  the  opinion  of  the  dis- 
senting member  of  the  court,  the  law  has 
been  erroneously  declared  by  the  majority. 
It  Is  not  every  time,  however,  that  a  Judge 
who  disagrees  with  the  majority  is  Justified 
In  dissenting.  The  matter  should  either  be 
of  enough  Importance  to  Justify  putting  his 
dissent  on  record,  in  the  prospect  that  on 
some  future  occasion  the  court  may  change 
its  views,  or  the  matter  should  be  of  such  a 
nature  that  the  dissenting  Judge  deems  it  to 
the  public  Interest  to  point  out  the  injurious 
consequences  which  in  his  Judgment  will  re- 


sult from  the  principles  laid  down  In  the 
opinion  of  the  court  Especially  should  this 
be  the  case  when,  as  here,  the  dissent  is 
against  granting  a  new  trial  to  one  convicted 
of  a  capital  offense. 

There  is  nothing  that  Is  more  subversive 
of  good  government  than  lynchings,  yet  more 
men  have  been  executed  in  this  mode  in 
North  Carolina  In  the  last  14  years  than  by 
lawful  process,  and  some  years  twice  as 
many,  as  appears  by  the  reports  of  the  Attor- 
ney General.  The  last  message  of  the  Gov- 
ernor of  the  state  reports  eight  executed  by 
lynch  law  In  the  last  two  years,  of  whom 
three  only  were  lynched  for  rape,  and  In  the 
same  pertod  only  five  were  executed  by  tbe 
sheriff  for  all  offenses.  The  frequency  of 
lynchings  has  dulled  the  popular  perception 
to  the  dangerous  demoralization  which  will 
result  from  such  punishments  Inflicted  "out- 
side of  the  law."  Not  long  since,  a  coroner's 
Jury  Impaneled  to  sit  upon  one  executed  in 
this  method,  in  one  of  the  most  intelligent 
counties  of  the  state,  passed  resolutions  eulo- 
gizing the  lynchers,  and  the  grand  Jury  of 
an  adjoining  county  officially  indorsed  their 
action  by  a  resolution.  In  the  case  of  this 
very  prisoner  (the  appellant),  and  In  numer- 
ous others  known  to  all  men,  a  military 
guard  had  to  be  ordered  out,  at  much  ex- 
pense, to  protect  the  prisoner  till  a  legal  trial 
could  be  had,  and  frequently  the  accused 
have  had  to  be  brought  to  Raleigh  for  safe- 
keeping. There  need  not  be  and  should  not 
be  such  conflicts  between  tbe  public  desire 
for  the  repression  of  crime,  and  the  execution 
of  that  will  through  their  properly  constitut- 
ed public  officials  and  servants. 

In  a  free  country,  law  is  simply  the  expres- 
sion of  public  opinion,  formulated  through 
the  servants  of  the  people  elected  for  that 
purpose.  The  lynchings  in  this  state,  aa 
elsewhere,  are  a  declaration  that  public  opin- 
ion Is  not  yet  In  favor  of  the  abolition  of  capi- 
tal punishment,  and  shows  that  there  is  In 
many  quarters  a  lack  of  confldence  in  the 
certainty  of  the  execution  by  the  properly 
constituted  authorities  of  the  law,  which  re- 
quires the  Infliction  of  such  punishment  for 
murder  and  rape.  When  public  confidence  Is 
restored.  In  the  certainty  of  the  execution  of 
the  law  In  this  particular,  lynchings  will 
cease.  The  evil  can  only  be  removed  by  de- 
stroying the  cause. 

It  has  not  been  alleged  in  any  quarter  that 
those  selected  to  execute  tbe  laws  in  any  of 
the  three  departments— executive,  legislative, 
or  Judicial— are  lacking  In  Integrity,  learning, 
and  devotion  to  their  duty,  but  we  know  this: 
That  whereas  by  the  Attorney  General's  re- 
port in  1890,  when  criminal  statistics  were 
first  reported,  there  were  for  the  two  years, 
1889-1800,  Indictments  for  murder,  of  whom 
two,  only,  were  hung  by  process  of  law,  96; 
rape,  25;  manslaughter,  16;  total,  all  crim- 
inal cases,  10,437— there  were  by  the  Attor- 
ney General's  report  In  1902,  for  the  two 
years,    1901-1002,    indictments    as    follows: 
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murders,  101;  rape,  37;  manslaughter,  60; 
total  criminal  eases,  17,610.  Tbese  are  the 
ofScial  reports  ot  the  superior  court  clerks, 
compiled  by  the  Attorney  General— an  officer 
of  this  department— and,  being  published  by 
authority  of  law,  we  take  Judicial  notice 
thereof. 

The  great  expense  of  criminal  courts  Is 
borne  by  law-abiding  citizens,  that  men  and 
women  may  be  secure  In  their  jrersons,  their 
livea^  and  their  property,  and  the  great  ob- 
ject of  punishment  is  to  lessen  crime  by 
deterring  others  from  Its  commission.  The 
above  figures  show  that  the  object  is  not  be- 
ing attained,  but,  on  the  contrary,  the  re- 
Terse.  The  figures  are  official,  and  have  been 
published  by  the  state  under  authority  of  the 
General  Assembly,  and  for  this  very  purpose 
of  furnishing  Information  whether  the  meth- 
od of  executing  the  law  Is  such  as  to  decrease 
crime,  or  needs  amendment  to  that  end.'  The 
number  of  murders  In  London  last  year,  with 
Its  6,000,000  of  people,  drawn  together  from 
all  parts  of  the  globe  and  all  classes  of  men, 
Is  shown  by  the  police  reports  to  have  been 
20.  North  Carolina  has  less  thap  one-third 
of  the  population,  and,  with  one  of  the  most 
homogeneous  people  In  the  world,  makes  the 
above  showing  in  her  published  official  re- 
ports. That  evil  doers  should  so  multiply 
among  ns  can  be  due  only  to  some  defect  in 
the  execution  of  the  laws,  which  should,  but 
too  evidently  does  not,  repress  and  diminish 
crime.  The  existence  of  lynchings  is  but  one 
form  of  public  protest,  and  is  one  from  which 
only  evil  can  come. 

What  are  the  defects  in  our  administration 
of  Justice  which  should  be  remedied,  it  may 
not  be  proper,  in  a  Judicial  opinion,  to  indi- 
cate; but,  as  a  Justification  of  my  dissent  in 
this  case,  it  is  enough  to  say  that,  in  my 
Judgment,  the  ruling  here  made,  by  increas- 
ing the  dlfllculty  of  sustaining  convictions 
for  murder  upon  such  a  state  of  facts  as  Is 
here  shown,  is,  In  my  Judgment,  detrimental 
to  the  public  welfare. 

Whatever  the  cause,  the  number  of  mur- 
ders has  doubled  in  12  years,  while  man- 
slaughter has  increased  fourfold,  and  other 
crimes  70  per  cent  And  It  must  be  remem- 
bered that  there  are  a  large  number  of  homi- 
cides, which,  because  conunltted  in  self-de- 
fense or  for  other  reasons,  have  not  been  in- 
dicted, and  are  not  Included  in  the  above 
numbers;  and,  indeed,  the  number  of  homi- 
cides in  this  state  last  year  has  been  unoffi- 
cially reported  and  published  as  being  285— 
how  correctly,  cannot  be  ascertained.  Think- 
ing, as  it  is  my  right  of  dissent  to  say,  that 
the  Judgment  of  the  court  is  erroneous  as  a 
matter  of  law,  I  should  not  have  put  myself 
on  record  with  a  dissenting  opinion  if  I  did 
not  think  that  my  highest  duty  to  the  public 
welfare  required  this  dissent  to  a  ruling 
whose  barm  will  go  farther,  in  my  Judgment, 
than  the  release  of  this  appellant  from  Just 
punishment  for  the  capital  oflTense  of  which 
a  Jury  have  found  bim  guilty.    The  convic- 


tion of  the  prisoner  was  a  matter  for  the  Ju- 
ry. I  have  viewed  with  unfeigned  alarm  the 
growing  disposition  to  take  cases  from  the 
Jury,  both  In  civil  and  criminal  matters,  upon 
the  ground,  unknown  to  the  elders  (see  opin- 
ion of  Bynum,  J.,  In  Wlttkowsky  v.  Wasson, 
71  N.  C.  458,  and  Douglas,  J.,  In  Coble  v.  R. 
B.  Co.,  122  N.  C.  900,  29  S.  B.  877),  that  there 
Is  not  sufficient  evidence,  when  the  12  men 
who  are  by  the  Constitution  sole  Judges  of  the 
facts  have  found  the  evidence  sufficient  to 
compel  a  unanimous  verdict,  and  the  trial 
Judg^  has  refused  to  set  aside  their  action, 
as  he  is  vested  with  the  power  to  do. 

In  a  trial  for  any  .capital  offense,  apart 
from  any  other  reasons,  the  mode  of  trial 
prescribed  by  legislation,  of  itself,  renders 
a  conviction  for  murder  In  the  first  degree 
almost  an  impossibility  In  this  state,  except 
in  cases  of  sheer  poisoning  or  lying  In  wait. 
If  the  prisoner  Is  able  to  retain  able  and  skill- 
ful counsel.  If  the  abolition  of  capital  pun- 
ishment was  embodied  Into  law,  and  was  a 
fair  expression  of  public  opinion,  this  would 
be  proper.  But  because  the  practical  aboli- 
tion of  capital  punishment  is  not  according  to 
the  law,  which  still  denounces  capital  pun- 
ishment in  certain  cases,  and  is  contrary  to 
public  opinion,  we  have  lynchings,  to  threaten 
public  order,  and  the  great  Increase  In  homi- 
cides, as  shown  from  our  official  reports.  In 
a  trial  for  a  capital  offense,  formecly  the 
prisoner  was  neither  allowed  counsel  to  speak 
for  him,  nor  compulsory  process  to  summon 
witnesses  In  his  behalf,  nor  the  right  to  cross- 
examine  the  witnesses  for  the  state.  To  mit- 
igate this  barbarism  and  injustice  of  the 
common  law,  a  great  disparity  in  the  num- 
ber of  challenges  was  given  the  prisoner. 
Now,  though  the  above  disadvantages  to  the 
prisoner  have  been  removed,  the  prisoner  has 
still  23  peremptory  challenges,  while  the 
state  has  only  4,  besides  his  unlimited  num- 
ber of  challenges  for  cause.  It  Is  only  neceS' 
sary  for  the  prisoner  to  "run"  for  one  man 
on  the  panel  who  Is  friendly  to  him,  for,  If 
he  can  secure  that  man  by  the  rejection  of 
23  others  besides  those  stood  aside  for  cause, 
he  has  defeated  the  unanimous  v«dict  which 
is  requisite  for  conviction. 

The  prisoner  has,  and  should  have,  the 
benefit  of  the  presumption  of  Innocence,  and 
that  the  Jury  should  be  convinced  of  his  guilt 
beyond  a  reasonable  doubt;  and  he  has  also 
the  unavoidable  advantage  that  every  Judge 
who  sits  In  the  trial  court  and  In  this  court 
has,  like  the  writer,  more  or  less  often  been 
counsel  for  those  charged  with  crime,  and 
naturally  views  every  cause,  more  or  less, 
from  that  standpoint,  and  with  the  natural 
sympathy  any  hum.ine  man  must  feel  for 
any  one. who  Is  on  trial  for  his  life.  In  ad- 
dition. In  our  state,  the  Jury  must  be  unani- 
mous, and  the  failure  to  agree  of  1  Juror  out 
of  12  defeats  conviction.  This  has  been 
changed  In  some  of  the  states,  It  having  been 
foupd  necessary,  in  order  to  secure  the  ad- 
ministration of  Justice,  to  require  only  a  two- 
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UilrdB  or  a  thrce-fonrths  vote;  but  the  peo- 
ple of  this  state  will  be  slow,  probably,  to 
abolish  the  requirement  of  a  unanimous  ver- 
dict The  state,  however.  Is  further  handi- 
capped In  capital  cases,  and  without  any  rea- 
son, by  the  prisoner  being  allowed  23  per- 
emptory challenges  to  Its  4.  This  has  been 
changed  In  most  of  the  states,  which  now  al- 
low an  equal  number  of  peremptory  chal- 
lenges (usually  6  or  10)  to  each  side.  Then 
the  defendant  In  all  criminal  cases  has  the 
still  further  advantage  that  while  the  defend- 
ant can  except,  and  review  on  appeal  any 
ruling  against  him,  the  state  can  never  ex- 
cept to  any  ruling,  however  erroneous,  made 
In  favor  of  the  prisoner  and  against  the  prose- 
cution. Formerly  in  North  Carolina,  and  un- 
til changed  by  statute,  the  state  could  appeal 
from  a  vordlct  of  not  guilty  (State  v.  Had- 
dock, 3  N.  C.  162;  State  v.  McLelland,  1  N. 
C.  632),  and  should  be  allowed  to  do  so  again, 
in  the  Interest  of  public  justice.  This  Is  al- 
lowed In  Connecticut  and  some  other  states. 
State  V.  Lee,  65  Conn.  265,  30  Atl.  1110,  and 
cases  cited  under  that  case  in  27  L.  R.  A. 
^8,  and  48  Am.  St  Rep.  202.  The  sympa- 
thy of  the  Jury  and  of  the  Judge  are  naturally 
with  one  charged  with  a  capital  offense,  lest 
he  shall  be  convicted  unjustly;  but  this  natu- 
ral tendency  should  not  be  added  to  by  the 
matters  above  mentioned,  and  others  not 
mentlpned,  which  make  the  execution  of  the 
law  in  casea  of  those  charged,  however  just- 
ly, with  a  capital  offense,  almost  a  dead  let- 
ter, so  far  as  a  conviction  carrying  the  death 
Itenalty  is  concerned. 

Our  statute  law  says  murder  shall  be  pun- 
ished with  death.  In  practice,  in  this  state 
and  some  others,  the  punishment  is  ordinarily 
a  fine  paid  by  the  accused  to  his  counsel  as  a 
fee,  and  a  far  heavier  fine  paid  by  the  law- 
abiding  people  for  the  costs  of  the  useless 
trial.  The  exceptions  do  not  count:  being, 
.as  our  Reports  show,  one,  and  never  over 
two,  In  a  hundred,  executed  by  law,  and 
double  that  number  by  lynchlngs. 

It  Is  useless  to  pass  laws  against  carrying 
concealed  weapons  whenever  men  shall  be- 
come convinced  that  slayers  of  men,  however 
guilty,  can  only  in  rare  instances  be  punished 
by  law,  and  that  real  protection  is  really  In 
their  own  pockets,  and  "getting  the  first 
shot,"  It  will  be  equally  useless  to  denounce 
lynchlngs,  by  statute  or  otherwise,  in  any  lo- 
cality where  men  in  any  considerable  number 
believe  that  In  no  other  way  than  by  the 
fear  of  lynching  can  grave  crimes  be  pre- 
vented, and  that  the  fear  of  punishment  by 
law  is  too  vague  and  indefinite  to  deter  men 
from  the  commission  of  capital  offenses. 
The  ever-increasing  tide  of  crime  should  be 
repressed  In  an  orderly  and  legal  way,  by  the 
administration  of  the  law  by  the  courts,  and 
resort  to  any  other  mode  Is  evil,  and  evil 
only.  But  to  do  this,  the  administration  of 
Justice,  especially  In  capital  cases,  should  be 
more  efficient  Any  amendment  which  shall 
render  It  possible  to  convict  the  guilty  will 


not.  If  properly  framed,  destroy  any  safe- 
guard to  those  who  are  innocent  It  Is  possi- 
ble here,  as  well  as  elsewhere,  to  make  legal 
proceedings  more  efficient  without  making 
them  work  injustlca  Whatever  our  laws 
are,  they  should  be  enf<»ced. 

The  passage  of  the  bill  to  divide  murder 
Into  two  degrees  was  secured  with  the  de- 
sign of  making  the  execution  of  the  law 
more  efficient,  since  Juries  might  convict  of 
murder  In  the  second  degree  In  cases  in 
which  they  might  acquit  raiber  than  convict 
of  an  offense  calling  for  capital  punishment 
Unfortunately,  however,  the  majority  of  the 
court,  in  State  v.  Fuller,  114  N.  G.  885,  19 
S.  B.  797,  ruled  further,  though  there  was 
no  provision  in  the  act  on  the  subject,  that 
the  immemorial  common-law  presumption  of 
guilt  of  the  offense  charged  in  the  Indictment, 
raised  by  proof  of  killing  with  a  deadly  weap- 
on, was  transferred,  to  be  a  presumption  on- 
ly of  murder  in  the  second  degree.  Though 
there  was  a  dissent  in  that  case,  this  ruling 
has  now  beoi  so  long  acquiesced  in  that  It 
can  probably  only  be  changed  now  by  legis- 
lative enactment  The  result,  however,  has 
been  the  almost  practical  abolition  of  con- 
victions for  murder  in  the  first  degree,  which 
was  not  contemplated  by  the  Legislature.  In 
consequence  of  that  ruling,  the  majority  of 
the  court  felt  unable  to  approve  the  verdict 
of  murder  in  the  first  degree  tn  State  v.  Gad- 
berry,  117  N.  O.,  at  page  825,  23  S.  B.  477, 
In  which  the  prisoner  was  carrying  off  a  lit- 
tle girl  for  purposes  of  lust,  and  upon  her 
weeping  and  crying,  and  calling  upon  her 
father  and  mother  and  brother  to  save  her, 
they  came  without  any  weapon,  whereupon 
the  prisoner  pushed  the  child  Into  the  road 
in  front  of  him,  "put  the  pistol  to  the  child's 
back,  fired,  and  ran  off  into  the  woods."  The 
verdict  of  guilty  was  set  aside  by  this  court 
There  is  not  a  more  horrible  case  In  the 
books.  In  State  v.  Bishop,  131  N.  O.  753,  42 
8.  E.  836,  in  conformity  to  the  same  prece- 
dent the  majority  of  the  court  felt  com- 
pelled to  set  aside  a  verdict  of  murder  In  the 
first  degree  where  four  negro  men  went  In  a 
body  to  a  store,  grossly  Insulted  a  young 
white  eleik,  and,  when  they  got  him  out 
doors,  chased  him  around,  firing  15  or  20 
shots  at  him,  seven  of  which  struck  him,  all 
in  the  back,  and  after  he  fell  they  stood  by 
till  one  of  their  number  fired  two  more  shots 
into  the  dying  man,  when  they  all  Jumped 
into  a  wagon  and  rode  off.  In  State  v.  Thom- 
as, 118  N.  C.  1113,  24  S.  B.  431,  a  man  cruelly 
beat  bis  wife,  was  heard  to  threaten  to  kill 
her,  then  a  heavy  blow  followed,  her  neck 
was  broken,  he  threw  her  body  into  the  wa- 
ter, and  denied  having  touched  her.  Yet  the 
court  held  there  was  no  evidence  of  murder 
in  the  first  degree  and  set  aside  the  verdict 
In  State  v.  Rhyne.  124  N.  0.  847,  33  S.  R 
128,  a  negro  being  engaged  In  a  row  with  an- 
other employe,  the  employer  asked  him  in  a 
gentle  way  as  to  the  trouble,  whereupon  with- 
out provocation  he  slew  the  employer  and 
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rushed  off,  boasting  of  the  deed.  The  majori- 
ty of  this  court  set  aside  the  verdict  At  the 
following  term  of  the  court  below,  when  the 
prisoner  submitted  to  guilty  of  murder  In  the 
second  degree,  the  presence  of  a  company  of 
soldiers  was  necessary  to  secure  his  safe  con- 
veyance to  the  penitentiary.  This  should  not 
be  the  case  in  any  country  where  the  people 
make  and  execute  the  laws.  There  are  sev- 
eral other  cases  In  our  books  almost  as  bad. 
Enough  has  been  done  for  those  who  mnrder. 
It  is  time  the  courts  were  doing  something 
for  those  who  do  not  wish  to  be  murdered. 
"Merry  mnrders,  pardoning  those  who  kill." 
The  eminent  Judges  who  made  the  prece- 
dent in  State  v.  Fuller  could  not  and  did  not 
see  how  far  It  would  be  carried.  In  the  pres- 
ent case,  the  deceased,  unarmed,  was  simply 
trying  to  prevent  the  murder  otthe  conductor. 
The  prisoner  killed  him  for  trying  to  prevent 
it  There  was  no  provocation.  It  seems  to 
me  that  this  Is  clearly  murder  in  the  first  de- 
gree, and  that  I  should  say  so. 

Regretting  to  differ  from  my  Brethren  in 
any  case,  and  especially  In  a  case  of  this  na- 
ture, a  high  sense  of  public  duty  compels  me 
to  enter  my  dissent  to  a  ruling  which  is  ac- 
cording to  precedent  as  they  see  it,  but  which, 
to  my  view,  is  not  only  clearly  erroneous  in 
law,  but  must  have  a  detrimental  effect  upon 
the  due  administration  of  Justice.  If  what 
Is  here  said  shall  in  any  way  bring  about  in- 
creased efficiency  in  the  administration  of 
Justice,  and  moderate  or  reduce  the  growing 
volume  of  crime,  which  has  increased  70  per 
cent  in  12  years,  and  doubled  the  number  of 
true  bills  for  murder  and  quadrupled  the 
number  of  indictments  for  manslaughter  in 
tliat  short  space  of  time,  this  dissent  will  not 
have  been  written  in  vain.  The  fear  of 
prompt  and  suddoi  punishment  can  deter 
from  crime,  and  reduce  the  frightful  and 
growing  number  of  homicides;  else  why  liave 
a  costly  administration  of  Justice  at  all?  It 
is  certain  that  under  our  present  procedure 
In  capital  cases,  and  the  construction  placed 
by  the  court  on  the  act  dividing  murder  into 
two  degrees,  that  punishment  in  such  cases 
is  very  far  from  certain.  Men  do  not  fear 
the  law  enough  to  refrain  from  gratifying 
their  evil  passions.  These  things  should  be 
plainly  said,  and,  if  the  only  relief  Is  in  legis- 
lation, law-abiding  citizens  should  know  It 
that  a  sound  public  opinion  may  apply  the 
remedy. 
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DAT^B  V.  SOUTHERN  RT.  CO.  et  aL 

(Supreme  Court  of  North  Carolina.    May  26, 
1903.) 

TRESPASS  ON  RBALTT— DAMAGES  AFTER  AC- 
TION BROUGHT— ACTION  BY  TENANT— JOIN- 
DER OF  I,ANDLiORD— HARMLESS  ERROR. 

1.  In  an  action  for  injury  to  land  caused  by 
«  treapaaa  committed  by  defendant  railroad 
company  in  filling  up  a  ditch  while  changing 
a  grade  of  its  roadbed,  m  refusal  to  instruct 


that  there  was  no  evidence  of  any  damage  prior 
to  the  bringing  of  the  actloa  was  harmless  to 
defendant,  where  the  verdict  was  for  nominal 
damages  only. 

2.  Under  Pub.  Acts  1895,  p.  297,  c.  224,  pro- 
viding that  in  actions  for  trespass  on  realty 
the  jury  shall  assess  the  entire  amount  of 
damages  which  the  party  aggrieved  is  entitled 
to  recover  by  reason  of  the  trespass,  a  tenant 
may  sue  for  injuries  to  his  leasehold  estate 
caused  by  a  trespass  on  the  property,  without 
Joining  the  landlord. 

3.  Under  Pub.  Acts  1895,  p.  297,.  c.  224,  pro- 
viding that  in  actions  for  trespass  on  realty  the 
entire  amount  of  damages  which  the  party  ag- 
grieved Is  ent!tle,d  to  recover  shall  be  assessed 
by  the  jury,  all  damages  accruing  after  the  com- 
mencement of  the  action  and  up  to  the  time  of 
the  trial  may  be  recovered. 

Appeal  from  Superior  Court  Burke  Coun- 
ty;   Hoke,  Judge. 

Action  by  M.  L.  Dale  against  the  Southetn 
Railway  Company  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. 

Geo.  P.  Bason  and  S.  J.  Ervin,  for  appel- 
lants.   Avery  &  Ervin,  for  appellee. 

DOUGLAS,  J.  This  was  an  action  for 
damages  to  his  leasehold  alleged  to  have 
been  sustained  by  the  plaintiff  on  account  of 
a  trespass  committed  by  the  defendant  In 
filling  up  a  ditch  while  engaged  In  changrlng 
the  grade  of  its  roadbed  near  Sliver  creek, 
in  Burke  county.  This  ditch  or  branch  wag 
a  natural  water  course.  The  action  was  in- 
stituted on  March  3,  1902,  by  the  plaintiff, 
who  alleged  that  he  was  a  tenant  in  posses- 
sion of  the  land  under  a  lease  for  a  term  of 
two  years  from  and  after  January  1,  1902, 
and  that  by  reason  of  the  obstruction  of  a 
ditch  by  the  defendant  in  the  winter  of 
1901  an(^1902,  the  flow  of  the  water  from 
the  leased  premises  was  prevented,  and  the 
crops  for  the  years  1902  and  1903  would  be 
greatly  lessened  and  reduced  in  amount;  the 
plaintiff  tenant  being  entitled,  under  his 
contract  of  lease,  to  one-third  of  the  grain 
and  one-half  of  the  hay  raised  on  said  land. 
The  landlord  was  not  a  party  to  the  action. 
The  defendant  contended  (1)  that  there  were 
no  damages  as  alleged;  (2)  that  the  work 
was  done  by  Oliver  &  Co.,  Independent  con- 
tractors, and  that,  if  any  damage  was  done, 
the  said  contractors  were  alone  responsible 
therefor;  (3)  tliat,  in  any  event  no  damage 
Gould  be  had  against  the  defendant  compa- 
ny, accruing  after  the  commencement  of  the 
action,  in  March,  1902. 

The  following  were  the  Issues,  and  an- 
swers thereto:  "(1)  Did  the  defendant  the 
Southern  Railway  Company  wrongfully  and 
unlawfully  trespass  upon  the  premises  and 
estates  of  the  plaintiff,  causing  damage  to 
the  same?  Tea.  (2)  What  damage  has  the 
plaintiff  suffered  by  the  wrong  and  injuiy, 
to  time  of  action  commenced?  Five  cents. 
(3)  What  is  the  entire  damage  the  plaintiff 
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bns  sustained  by  this  wrong  and  Injury? 
$250. 

The  first  exception  was  to  the  refusal  of 
the  court  to  grant  a  new  trial.  As  we  see 
no  error  in  the  conduct  of  the  trial,  this 
CQOtlon  was  properly  refused. 

The  contention  of  the  defendant  In  the 
court  below  that  the  contractors,  Oliver  & 
Co.,  were  alone  responsible  for  the  alleged 
injury,  seems  to  have  been  abandoned  In 
this  court, 'as  It  was  neither  pressed  In  the 
argument,  nor  alluded  to  In  the  defendant's 
brief.  In  any  event,  it  Is  unavailing,  as 
Parsons,  the  defendant's  witness  and  en- 
gineer In  charge,  testified  that  "the  entire 
work  was  under  the  supervision  of  the 
Southern  Railway  engineer,  and  done  as  he 
directed."  As  there  was  no  evidence  to  the 
contrary,  the  plea  of  avoidance,  whose  bur- 
den was  on  the  defendant,  could  not  have 
been  sustained. 

The  only  exceptions  discussed  in  tb^  de- 
fendant's brief  are  the  third,  fourth,  sixth, 
eighth,  and  ninth.  The  sixth  exception  is 
to  the  refusal  of  the  court  to  give  the  fol- 
lowing prayer:  "There  Is  no  evidence  tend- 
ing to  show  that  the  plaintiff  sustained  any 
damage  prior  to  the  3d  day  of  March,  1002, 
and  you  should  therefore  answer  the  third 
Issue,  'Nou' "  This  Instruction  was  proper- 
ly refused,  as  the  trespass  would  of  Itself 
have  entitled  the  plaintiff  to  nominal  dam- 
ages. As  the  jury  found  only  nominal  dam- 
ages—five cents— the  defendant  has  no  cause 
to  complain.  The  other  exceptions  all  de- 
pend directly  or  indirectly  on  the  right  of 
the  pfaintlff  to  recover  for  damages  accru- 
ing after  the  commencement  of  the  action. 
The  defendant's  brief  seems  to  rely  prin- 
cipally upon  the  dissenting  opinion  in  the 
cas(!  of  Beach  y.  Railroad,  120  N.  C  498,  26 
S.  E.  703.  While  that  dissenting  opinion 
contains  some  well-stated  propositions  of 
law,  it  does  not  sustain  the  defendant's  con- 
tention. Even  If  it  did,  It  could  scarcely  be 
expected  to  outweigh  the  opinion  of  the  court 

The  defendant  further  contended  in  the 
argument  that  the  plaintiff  could  not  main- 
tain his  action  without  the  joinder  of  the 
tenant  In  fee.  We  see  no  merit  in  either 
contention.  Pub.  Acts  1895,  p.  297,  c.  224, 
provides  that  in  cases  like  that  at  bar  "the 
jury  shall  assess  the  entire  amount  of  dam- 
ages which  the  party  aggrieved  Is  entitled 
to  recover  by  reason  of  the  trespass  upon  his 


property."  The  words  "party  aggrieved" 
clearly  refer  only  to  the  plaintiff  in  the  ac- 
tion. The  object  of  the  law  is  to  prevent 
a  multiplicity  of  suits  by  him,  and  not  to  de- 
prive him  of  bis  lawful  remedy,  or  to  ren- 
der a  resort  thereto  both  difficult  and  tias- 
ardous.  He  has  suffered  substantial  dam- 
ages to  his  crops  and  his  leasehold,  which 
are  entirely  severable  from  those  of  his  land- 
lord. Why  should  be  be  compelled  to  make 
every  one  a  party  to  the  action  who  may 
have  some  vested  .or  contingent  Interest  in 
the  fee,  when  his  claim  is  in  no  way  adverse 
to  them?  .  The  principle  that  the  landlord 
and  tenant  may  bring  separate  actions  for 
injuries  to  their  respective  interests,  has 
been  i-ecognteed  by  this  court  at  its  present 
term.  Williams  v.  Canal  Co.,  130  N.  0.  746, 
41  S.  B.  1030;  Norris  v.  Canal  Co.  (at  this 
term)  43  S.  E.  593. 

As  the  statute  requires  that  all  damages 
to  which  the  plaintiff  Is  entitled  by  virtue 
of  the  alleged  trespass  shall  be  assessed  In 
this  action  they  must  necessarily  Include  all 
those  accruing  up  to  the  trial.  Beach  ▼. 
Railroad,  120  N.  C.  498,  26  S.  B.  703;  W.  J. 
Lasslter  v.  Railroad,  126  N.  C.  509,  36  8.  E. 
48;  Mullen  v.  Canal  Co.,  130  N.  C.  490,  41 
S.  E.  1027;  Rice  v.  Railroad,  130  N.  C.  375, 
41  S.  E.  1031. 

We  do  not  see  any  substantial  difference, 
in  the  allowance  of  permanent  damages,  be- 
tween cases  where  the  subsequent  damage 
naturally  follows  the  previous  injury,  and 
those  cases  where  recurring  damages  would 
necessarily  result  from  a  continuing  tres- 
pass, were  it  not  for  the  acquisition  of  an 
easement.  In  both  cases  we  think  the  stat- 
ute contemplates  the  assessment  of  the  en- 
tire damages.  In  the  case  at  bar  the  plain- 
tiff testifies  that  "the  rock  that  did  dam- 
age In  ditches  along  the  railroad  was  not 
put  there  till  after  the  suit  was  brought." 
If  this  were  an  Independent  injury,  it  might 
not  be  cognizable  in  the  present  action;  but 
it  seems  but  one  of  many  similar  acts  con- 
stituting a  continuing  trespass,  connected 
with  the  same  general  work  upon  the  road- 
bed of  the  defendant,  and  contributing  to  the 
same  common  damage.  We  think,  therefore, 
that,  being  part  of  the  same  general  trans- 
action complained  of.  It  comes  within  the 
purview  of  the  statute. 

The  judgment  of  the  court  below  Is  af- 
firmed. 
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(1S2  N.  C.  708) 

HOWARD  T.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Caroliua.    May  26. 
1903.) 

MASTER  AND  SERVANT  —  RAILROADS  —  SAFE 
PIACE  TO  WORK— CAR  PLATFORM— VIOLA- 
TION OP  BULBS  —  CONTRIBUTORY  NBGLI- 
QBNCB. 

1.  Plaintiff,  an  employe  of  defendant  railroad, 
was  riding  on  the  latter'B  freight  train,  sitting 
on  the  steps  of  a  shanty  car,  for  the  purpose  of 
viewing  the  country.  The  steps  of  the  car 
Rtrnck  against  some  wood  piled  by  defendant's 
servants  alongside  the  tracli,  and  plaintiff  was 
injured.  It  was  not  necessary  for  plaintiff  to 
sit  on  the  platform,  and  he  had  seen  defendant's 
rules  against  riding  on  the  platform  of  passen- 
ger trains.    Beld,  defendant  was  not  liable. 

Petition    for    reheaTing.    Dismlseed. 
For  former  opinion,  see  43  S.  E.  1004. 

W.  O.  Feimster  and  Armfleld  &  Turner, 
for  petitioner.  U  L.  Witberspoon  and  S.  J. 
Ervin,  for  defendant 

CONNOR,  J.  Tbls  cause  was  decided  at 
tbe  last  term,  and  disposed  of  by  a  per 
curiam  opinion.  43  S.  K.  1004. ,  Upon  a  pe- 
tition to  rehear,  tbe  case  was  argued,  and 
full  and  ezbaustive  briefs  filed  by  counsel. 
We  have  carefully  considered  the  record 
and  tbe  briefs,  and  are  of  the  opinion  that 
the  case  was  properly  decided  at  the  last 
term  of  the  court. 

Uix>n  the  plaintitF's  evidence  It  appeared 
that  be  was  an  employs  of  the  defendant, 
and  was  traveling  from  Salisbury  to  Gold 
Ilill  on  a  freight  train,  consisting  of  six  or 
more  t>ox  cars  and  some  shanty  cars;  that 
be  was  sitting  on  tbe  steps  of  one  of  tbe 
shanty  cars,  with  bis  feet  on  the  bottom 
steps  of  the  car;  that  tbe  defendant's  serv- 
ants bad  piled  wood  upon  the  side  of  tbe 
track  about  three  feet  high.  There  were 
benches  inside  tbe  shanty  car  for  the  bands 
to  sit  upon,  and  there  was  no  suggestion  tbat 
It  was  necessary  for  the  plaintiff  to  sit  upon 
tbe  platform.  It  also  appeared  tbat  the 
company's  rules  against  riding  on  tbe  plat- 
form of  passenger  trains  had  been  seen  by 
tbe  plaintiff.  It  appears  tbat  the  plaintiff 
was  sitting  upon  the  steps  for  the  purpose 
of  seeing  the  country  through  which  they 
were  passing;  his  knees  projected  a  few 
inches  beyond  tbe  shanty  car.  The  eniirine 
passed  the  cord  wood  safely,  and  the  bottom 
of  the  box  car  was  high  enough  to  pass  over 
the  wood  without  touching  it.  It  struck  tbe 
step  upon  which  the  plaintiff  was  sitting. 
There  was  evidence  that  the  plaintiff  and 
other  employes  of  the  defendant  were  in  the 
habit  of  riding  on  the  shanty  cars,  and  on 
tbe  platform,  and  on  top  of  the  cars,  or 
Wherever  they  pleased.  His  honor  being  of 
the  opinion  that  upon  the  plaintifl's  own  tes- 
timony he  was  not  entitled  to  recover,  the 
plaintiff  in  deference  thereto  submitted  to  a 
pon^uit. 

There  can  be  no  doubt  in  regard  to  tbe 
44S.E.-26 


duty  of  the  defendant  to  furnish  its  employes 
a  safe  place  in  which  to  travel  to  and  from 
their  place  of  employment,  and  It  is  clear 
upon  the  plaintiff's  testimony  that  the  de- 
fendant had  furnished  a  car  with  sufficient 
room  and  accommodation  for  the  plaintiff 
and  the  other  hands.  There  was  no  neces- 
sity for  the  plaintiff  to  sit  upon  the  steps 
of  the  car,  nor  was  he  there  in  the  line  or 
the  performance  of  any  duty.  Certainly  he 
was  not  entitled  to  demand  any  higher  de- 
gree of  care  upon  the  part  of  the  defendant 
than  if  he  bad  been  a  passenger.  The  pas- 
senger who  needlessly  exposes  himself 
against  the  rules  of  the  company,  and  is  In- 
jured under  the  circumstances  testified  to  by 
the  plaintiff,  would  not  be  entitled  to  re- 
cover; and  this  upon  the  familiar  principle 
that  If  one  voluntarily  puts  himself  in  a 
place  of  danger,  and  is  injured  In  conse- 
quence tbereof,  he  cannot  claim  damages. 
This  principle  Is  sustained  by  numerous 
authorities.  The  plaintiff  relies  upon  the 
case  of  Lindsay  v.  Railroad  (decided  at  this 
term)  43  S.  &  511.  In  that  case  It  was  the 
duty  of  the  plaintiff  to  be  upon  the  top  of 
tbe  car,  and  the  defendant,  in  permitting  the 
rope  to  hang  over  the  car,  was  clearly 
guilty  of  negligence.  It  was  not  one  of 
those  risks  which  the  plaintiff  assumed  by 
taking  employment.  Without  pursuing  the 
subject  further,  we  think  his  honor's  ruling 
la  correct.  Baltimore  &  Ohio  R.  Co.  v. 
Jones,  95  U.  S.  439,  24  L.  Ed.  506. 
Tbe  petition  to  rehear  must  be  dismissed. 


(132  N.  C.  691) 

ORR  V.  SOUTHERN  BELL  TBLEPHONB 
&  TELEGRAPH  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    May  26, 
1003.) 

INJURIES  TO  SERVANT— PAILtJRB  TO  FURNISH 

TOOLS— CONTINUING   NBGLIGENCB— 

ASSUMPTION  OF  RISK. 

1.  The  master's  duty  to  furnish  tbe  servant 
with  proper  tools  cannot  be  delegated  to  a  fel- 
low Eervant,  so  as  to  relieve  the  master  from 
liability  for  injuries  resulting  from  failure  to 
furni^  such  tools. 

2.  Where  a  servant's  injury  is  caused  by  the 
master's  negligence  in  failing  to  furnish  suffi- 
cient tools,  etc.,  with  which  to  perform  the 
work,  the  master's  ne$;IiRence  is>  continuing,  so 
that  contributory  negligeace  of  the  servant  will 
not  relieve  the  master  from  liability. 

3.  The  danger  of  injury  in  taking  down  a  tele- 
phone pole  without  the  use  of  "spikes"  and 
"dead  men"  to  lower  it  is  not  so  obvious  that 
a  servant  assumes  the  risk  in  attempting  to  do 
the  work  without  the  tools  mentioned. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Coble,  Judge. 

Action  by  J.  S.  L.  Orr  against  the  Southern 
Bell  Telephone  &  Telegraph  Company  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendant Southern  Bell  Telephone  &  Tel* 
graph  Company  appeals.    Afiirmed. 
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Maxwell  &  Eeerans,  for  appellant  Jones 
&  Tillett,  for  appellee. 

DOUGLAS,  J.  This  case  was  before  ns  at 
February  term,  1902,  and  Is  reported  In  130 
N.  C.  627,  41  S.  E.  880.  Tbe  essential  facts 
are  sufflctently  stated  In  that  opinion,  and  tlie 
principles  of  law  therein  decided,  as  pertain- 
ing to  the  facts  of  this  case,  remain  the  law 
of  the  case.  This  court  then  said.  In  setting 
aside  a  judgnaent  of  nonsuit:  "But  we  do 
think  It  was  the  duty  of  the  defendant  to 
furnish  the  plaintiff  with  the  proper  tools 
and  appliances  with  which  to  do  this  danger- 
ous work,  and  that  It  was  not  the  duty  of 
the  plalntur  to  furnish  them."  As  the  court 
then  held  that  It  was  error  In  the  court  be- 
low to  nonsuit  the  plaintiff,  it  would  have 
been  equal  error  to  hare  done  so  now.  This 
disposes  of  two  of  the  plalntifTs  exceptions. 

Two  other  exceptions  were  to  the  refusal 
of  the  court  to  direct  the  jury  that  If  they 
believed  the  evidence  they  should  find  the 
first  and  third  issues  In  favor  of  the  defend- 
ant Owing  to  the  nature  of  the  evidence, 
these  prayers  were  properly  refused.  The 
usual  Issues  were  submitted:  (1)  As  to  the 
negligence  of  the  defendant;  (2)  the  con- 
tributory negligence  of  the  plalntifF;  (8)  as- 
sumption of  risk;  and  (4)  damages.  They 
were  all  found  In  favor  of  the  plaintiff,  under 
Instructions  In  which  we  see  no  error. 

There  are  no  exceptions  as  to  the  admis- 
sion or  exclusion  of  testimony,  but  all  relate 
to  the  motions  to  nonsuit  and  prayers  given 
or  refused.  Those  relating  to  the  respective 
duties  of  tbe  plaintiff  and  defendant  to  carry 
such  tools  as  were  needed  are  settled  by  the 
former  opinion.  It  was  the  duty  of  the  mas- 
ter to  furnish  such  tools,  and,  as  this  was  a 
personal  duty,  it  could  not  be  delegated  to  a 
fellow  servant  so  as  to  relieve  the  master. 
Tbe  mere  fact  of  such  delegation  would  cre- 
ate a  vice  principal  to  that  extent  Cbesson 
V.  Lumber  Co.,  118  N.  C.  59,  23  S.  E.  925; 
Wright  V.  Ry.,  123  N.  C.  280,  31  S.  B.  652; 
Bolden  V.  Ry.,  123  N.  C.  014,  31  S.  B.  851. 

The  order  to  take  the  tools  was  not  ad- 
dressed to  the  plaintiff  individually,  but  to  all 
tbe  hands  collectively.  If  the  plaintiff  had 
been  told  what  particular  tools  he  should  per- 
sonally take,  and  his  Injury  had  resulted 
from  his  failure  to  carry  such  tools,  tbe  case 
would  be  different  The  mere  fact  of  his  at- 
tempting to  do  tbe  work  without  such  tools 
was  not  in  itself  an  assumption  of  the  result- 
ing risk,  and  this  was  practically  held  In  our 
former  opinion.  Holding  to  tbe  contrary 
would,  in  practical  effect  nullify  our  deci- 
sions requiring  the  master  to  furnish  proper 
tools,  as  In  all  cases  tbe  negligence  of  the 
defendant  would  be  then  neutralized  by  tbe 
plaintiff's  Implied  assumption  of  tbe  risk. 
Tbe  failure  of  the  master  to  fnmlsb  reason- 
ably safe  machinery  and  proper  tools  is  re- 
garded as  continuing  negligence,  which  be- 
comes the  proximate  cause  of  the  Injury. 
This  Is  one  of  tbe  basic  principles  In  tbe  im- 


portant cases  of  Greenlee  v.  Railway,  122  N. 
C.  977,  30  8.  E.  115,  41  L.  R.  A.  399,  65  Am. 
St  Rep.  734,  and  Troxler  v.  Railway,  124  N. 
C.  189,  32  S.  B.  550,  44  Ia  R.  A.  313,  70  Am. 
St  Rep.  680.  In  the  latter  case,  which,  al- 
though later  in  point  of' time,  Is  perhaps  the 
leading  opinion  upon  the  subject — having 
been  more  fully  considered  and  concurred  In 
by  a  unanimous  court— It  is  said:  "Where 
the  negligence  of  the  defendant  Is  a  continu- 
ing negligence  (as  the  failure  to  furnish  safe 
appliances  in  general  use,  when  the  use  of 
such  appliances  would  have  prevented  the 
possibility  of  the  Injury),  there  can  be  no  con- 
tributory negligence  which  will  discharge  the 
mtister's  liability.  This  has  been  repeatedly 
held.  Norton  v.  Raibraad,  122  N.  O.  911  [29 
S.  B.  886];  McLamb  ▼.  Railroad,  122  N.  C, 
at  page  873  [29  S.  B.  894];  Cone  v.  Railroad, 
81  N.  Y.  206  [37  Am.  Rep.  491].  The  failure 
to  provide  the  necessary  appliances  Is  the 
causa  causans." 

It  Is  contended  that  even  If  the  plaintiff 
was  not  guilty  of  contributory  negligence,  he 
knew  that  the  tools  were  not  at  hand,  and 
assumed  the  risk  of  taking  down  the  i>oIe 
without  them.  It  was  argued  that  this  was 
a  simple  operation,  equivalent  to  sending  a 
man  to  cut  down  a  tree,  the  danger  of  which 
c6uld  easily  be  determined  by  any  one.  If 
we  thought  so,  this  w6uld  end  the  case,  but 
taking  down  a  telegraph  or  telephone  pole  la 
a  distinct  and  dangerous  operation.  The  pole 
Is  neither  cut  down  nor  permitted  to  fall,  as 
that  would  probably  destroy  it  and  Us  attach- 
ments. It  is  dug  up  and  let  down  by  degrees, 
so  as  to  protect  It  from  injury.  The  danger 
lies  in  the  great  leverage  of  a  long  and  heavy 
pole,  to  counteract  which  the  resisting  force 
must  be  applied  near  tbe  upper  end.  This 
can  be  done  only  by  spikes  and  "dead  men," 
or  something  equivalent  thereto.  The  former 
are  smM  poles,  with  sharp  spikes  In  one  end. 
Dead  men  are  like  crutches,  on  which  tbe 
telegraph  pole  that  Is  being  lowered  is  per- 
mitted to  rest  while  tbe  men  are  changing 
their  positions  and  taking  a  fresh  hold.  In 
cases  where  the  defendant  falls  to  perform 
Its  duty  in  furnishing  safe  and  suitable  ap- 
pliances, the  plaintiff  will  not  be  held  to  have 
assumed  the  risk  in  undertaking  to  perform 
a  dangerous  work,  unless  the  act  itself  Is  ob- 
viously so  dangerous  that  In  its  careful  i>er- 
formance  the  inherent  probabilities  of  injury 
are  greater  than  those  of  safety.  This  Is  In 
analogy  to  the  rule  laid  down  in  the  follow- 
ing cases:  Hlnstaaw  t.  Railroad,  118  N.  G. 
1047,  24  S.  B.  426;  Goley  v.  Railroad,  129 
N.  C.  407,  40  8.  B.  198.  67  L.  R.  A.  817;  Cog- 
deU  V.  Railroad,  129  N.  G.  S98,  40  S.  E.  202; 
Thomas  v.  Railroad,  129  N.  O.  895,  40  8.  B. 
201. 

Referring  again  to  the  argument  that  the 
principle  of  this  decision,  if  carried  out  to  Its 
tallest  extent  would  apply  to  tbe  ordinary 
work  upon  a  farm,  we  can  only  repeat  what, 
we  have  already  said,  that  "we  feel  com- 
pelled to  carry  out  a  principle  only  to  Its 
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necessary  and  logical  results,  and  not  to  its 
furtberest  theoretical  limit,  In  disregard  of 
other  essential  principles."  Cbappell  t.  M* 
lis,  123  N.  C.  259,  263,  81  S.  £.  709,  68  Am. 
St  Rep.  822.  We  do  not  mean  to  say  that 
farmers  have  any  greater  rights  or  exemp- 
tions than  other  classes  of  oar  people,  but 
simply  that  the  character  of  their  work  does 
not  require  the  same  degree  of  care  as  that 
of  others  employed  In  more  dangerous  occupa- 
tions. This  principle  Is  so  recognized  by  the 
Supreme  C!ourt  of  the  United  States  In  Ball- 
road  y.  Mackey,  127  U.  S.  205,  8  Sup.  Ct. 
1161,  32  L.  Ed.  107,  In  sustaining  the  consti- 
tutionality of  the  Kansas  fellow  servant  act, 
where  the  court  says  on  page  210,  127  U.  S., 
page  1163,  8  Sup.  Ct.  82  L.  Bd.  107:  "But 
the  hazardous  character  of  the  business  of 
operating  a  railway  would  seem  to  call  for 
special  legislation  with  respect  to  railroad 
corporations,  having  for  its  object  the  pro- 
tection of  their  employes  as  well  as  the  safe- 
ty of  the  public.  The  business  of  other  cor- 
porations Is  not  subject  to  similar  dangers  to 
their  employte,  and  no  objection,  therefore, 
can  be  made  to  the  legislation  on  the  ground 
of  Its  making  an  unjust  discrimination.  It 
meets  a  particular  necessity,  and  all  railroad 
corporations  are,  without  distinction,  made 
subject  to  the  same  liabilities."  This  case 
was  quoted  and  approved  In  RaUroad  ▼.  Her- 
rick.  127  U.  S.  211,  8  Sup.  Ct  U76,  82  L.  Ed. 
109;  Railroad  v.  Pontius,  157  U.  8.  209,  15 
Sup.  Ct  585,  39  L.  Ed.  676;  and  Railroad  t. 
Mathews.  165  U.  &  1,  17  Sup.  Ct  243,  41  I<. 
Ed.  611. 

The  Judgment  of  the  court  below  to  af- 
firmed. 


(m  N.  C.  6W) 

BRAT  T.  JOHN  U  ROPER  LUMBER  00. 

(Supreme  Conrt  of  North  Carolina.    May  26, 
1003.) 

CONTRACTS— INTERPRHH'ATION—BVIDBNCB. 

1.  In  an  action  on  a  contract  for  the  sale  of 
lumber,  which  provided  that  boards  which  were 
defective  by  reason  of  knots  and  other  defects 
making  them  unmerchantable  by  the  Inspection 
laws  of  the  North  Carolina  Pine  Association 
should  be  treated  as  culls,  it  was  error  to  allow 
a  witness,  who  admitted  that  he  did  not  know 
what  the  rules  of  the  association  were,  to  tes- 
tify as  to  what  were  culls. 

Appeal  ftom  Superior  Court  >  Currituck 
County;   Winston,  Judge. 

Action  by  Ella  V.  Bray  against  the  John  L. 
Soper  Lumber  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

Pmden  St  Pniden,  W.  M.  Bond,  and  Shep- 
herd &  Shepherd,  for  appellant.  E.  F.  Ayd- 
lett,  for  appellee. 


MONTGOMERY,     J,     This     action     was 
brought  by  the  plaintiff  to  recover  of  the 


defendant  an  alleged  balance  upon  a  con- 
tract to  furnish  lumber  by  the  plaintiff  to 
the  defendant  The  contract  after  setting 
forth  the  dimensions  and  quality  of  the  lum- 
ber, contained  the  following:  "Defective 
boards  by  reason  of  too  many  large  (limb) 
knots,  unsound  knots  red  heart  badly  stain- 
ed, or  other  defects  making  them  nnmer- 
chantable  by  the  Inspection  laws  of  the 
North  Carolina  Pine  Association,  to  be  treat- 
ed as  culls,  except  when  decayed  (rotten)  to 
the  extent  of  rendering  them  unfit  for  use. 
No  allowance  will  be  made  for  lumber  thus 
rejected."  The  Inspection  rules  of  the  North 
Carolina  Pine  Association,  according  to  the 
contract  between  the  parties,  furnished  a  de- 
scription and  meaning  of  the  word  used  In 
the  lumber  business— "culls";  and  yet  it  ap- 
pears on  the  trial  that  P.  M.  Bray,  a  wit- 
ness for  the  plaintiff,  was  allowed  to  state, 
over  the  objection  of  the  defendant  what 
class  of  lumber  was  embraced  in  the  word 
"culls,"  although  he  admitted  that  he  did 
not  know  the  rules  of  the  North  Carolina 
Pine  Association.  It  nowhere  appears  In 
the  case  on  appeal  that  the  rules  of  the  as- 
sociation were  Introduced  In  evidence.  The 
testimony  of  Bray  on  the  matter  of  what 
were  culls  ought  not  to  have  been  received. 
We  are  clear  on  this  point,  but  at  the  same 
time  the  case  on  appeal  presents  some  con- 
fusion of  statements.  For  Instance,  the  wit- 
ness Bray  said:  "I  do  not  know  the  rules 
of  the  North  OarDllna  Pine  Association." 
But  be  went  on  to  say  In  that  Immediate 
connection:  "Logs  will  pass  as  merchant- 
able under  these  rules  that  will  not  plane 
out;  must  b^  badly  stained.  There  Is  noth- 
ing In  the  rules  about  stained  or  culls.  A 
number  one  board,  stained,  reduces  the  grade, 
but  does  not  make  It  a  'cull'  unless  badly 
stained."  The  witness,  by  his  testimony,  un- 
equivocally stated  that  he  did  not  know  the 
Inspection  rules  of  the  North  Carolina  Pine 
Association,  and  yet  he  speaks  of  their  con- 
tents. The  confusion  Is  Increased  when  we 
turn  to  the  Instruction  of  his  honor  to  the 
Jury  on. that  question,  where  he  said:  "In 
measuring  and  Inspecting  this  lumber,  the 
rule  of  the  North  Carolina  Pine  Association 
was  to  obtain.  Whatever  that  rule  called  for 
was  to  control  them,  and  is  to  control  you. 
Whatever  that  rule  put  In  the  class  of  culls 
must  go  there,  whether  of  knots  or  stains,  or 
other  defects.  If  applying  the  North  Car- 
ollna  Pine 'Association  rules  puts  more  of  the 
timber  as  culls  than  the  plaintiff  expected, 
then  the  rule  must  still  be  enforced,"  etc. 
The  case,  as  made  up,  seems  to  treat  the 
Inspection  rules  of  the  North  Carolina  Pine 
Association  as  the  standard  of  the  measure- 
ment of  lumber,  and  yet  the  rules,  as  we 
have  said,  were  not  Introduced  as  evidence; 
and  the  witness  Bray,  though  allowed  to 
testify  about  the  standard  of  measurement 
contained  In  the  rules,  stated  that  he  did  not 
know  what  the  rules  were.    On  the  point. 
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however,  that  we  have  discussed,,  we  are 
clear  that  the  testimony  of  Bray  was  Inad- 
missible, as  the  case  la  presented  to  ua. 
Error. 


<U2  N.  0.  7(8) 

HATES  et  aL  T.  UNITED  STATES  FIRE 
INS.  CO. 

{Supreme  Court  of  North  Carolina.    May  26, 
1903.) 

INSURANCE— MISREPRESENT  ATIONa  —  INTER- 
EST IN  PROPERTY  —  MORTGAGE  —  FORECLO- 
SURE:—TERMINATION  OF  POLICY— RETURN 
PREMIUM-INVESTIGATION  OF  LOSS— BREACH 
OF  CONDITIONS— WAIVER. 

1.  Where  a  policy  provided  that  it  ahould  he 
void  if  insured  concealed  or  misrepresented  any 
material  fact  concerning  the  subject  of  the  in- 
surance, or  if  his  interest  was  not  truly  stated 
or  was  other  than  unconditional  sole  ownership, 
and  insured  stated  that  the  property  was  unin- 
cumhered,  when  in  fact  it  was  subject  to  a 
mortgage,  the  policy  was  void,  though  insurer's 
agent  made  no  inquiry  as  to  the  title,  and  in- 
sured had  no  intention  to  deceive,  or  withhold 
the  fact  that  the  property  was  mortgaged. 

2.  Where  a  policy  provided  that  it  should  be 
void  if,  with  insured's  knowledge,  foreclosure 
proceedings  were  commenced,  or  notice  given 
of  sale  of  the  property  under  a  mortgage  or 
trust  deed,  the  advertising  of  the  property  for 
sale  under  a  mortgage  thereon  terminated  the 
insurance. 

3.  Where  a  policy  provided  that  it  should 
terminate  on  the  commencement  of  mortgage 
foreclosure  proceedings  on  the  commencement 
of  such  proceedings  the  insured  was  entitled 
only  to  the  return  of  a  ratable  proportion  of 
the  premium. 

4.  Where,  after  the  loss  nnder  a  policy,  and 
on  Investigation,  the  insured  signed  a  stipula- 
tion that  such  investigation  should  not  waive  or 
invalidate  any  conditions  of  the  policy,  or  any 
rights  whatever  of  either  of  the  parties,  and 
rtionld  not  be  taken  as  an  acknowledgment  of 
liability  on  the  part  of  the  insurer,  such  in- 
vestigation did  not  operate  as  a  waiver  of  the 
breach  of  a  condition  of  the  policy  relieving 
insurer  from  liability. 

Donglas,  J.,  dissenting. 

Appeal  from  Snperlor  Court,  Onllf ord  Coun- 
ty; McNeill,  Judge. 

Action  by  W.  A.  Hayes  and  another  against 
the  United  States  Fire  Insurance  Company. 
From  a  Judgment  in  favor  of  defendant, 
plalntiffB  appeal.    Affirmed. 

John  A.  Barrlnger,  for  appellants.  Chas. 
M.  Stedman,  for  appellee. 

CLARK,  0.  J.  On  16th  October,  1900,  the 
male  plaintiff  insured  bis  lutrn  and  contents 
for  one  year  in  the  sum  of  $700.  In  the  ap- 
plication it  was  stated  that  the  title  to  the 
property  was  unincumbered,  and  it  was  stip- 
ulated In  the  policy  that  "the  entire  policy 
should  be  void  if  the  insured  has  concealed 
or  misrepresented  In  writing  or  otherwise, 
any  material  fact  or  circumstance  concerning 
this  Insurance  or  the  subject  thereof,  or  if 
the  interest  of  the  insured  in  the  property  be 
not  truly  stated  herein,"  or  "be  other  than 
the  unconditional  and  sole  ownership,"  or  "if, 
with  the  knowledge  of  the  insured,  foreclo- 

1 1.  See  Iniurance,  vol.  28,  Cent.  Dig.  i  637. 


sure  proceedings  be  commenced  or  notice 
given  of  sale  of  any  property  covered  by  this 
policy  by  virtue  of  any  mortgage  or  trust 
deed,"  etc.  It  appeared  from  the  evidence 
offered  by  the  plaintiffs  that  the  plaintiffs 
had  on  1st  August,  1899,  taken  a  conveyance 
of  the  tract  of  land  on  which  the  bam  stood, 
to  themselves  Jointly,  for  the  recited  consid- 
eration of  |4,500,  and  on  the  same  day  had 
executed  a  mortgage  to  the  vendw  to  secure 
said  sum  of  $4,500,  payable  In  nine  Install- 
ments of  $500,  with  interest,  and  that  on  25th 
October,  1900  (nine  days  after  the  policy  was 
taken  out),  the  property  was  advertised  for 
sale,  under  a  power  of  sale  In  the  mortgage, 
when  only  -one  Installment  of  $500  had  been 
paid,  and  It  was  sold  8d  December,  1900.  In 
the  meantime  the  fire  occurred,  on  1st  De- 
cember. After  the  fire  the  male  plaintiff  In- 
dorsed on  the  policy  an  assignment  of  his  in- 
terest therein  to  his  wife,  the  other  plaintiff 
herein. 

The  male  plaintiff  testified  in  his  cross-ex- 
amination that  .the  agent  of  the  company 
"made  no  Inquiry  of  me  as  to  the  title  to  the 
land  or  bam.  I  had  no  intention  to  deceive 
the  company  by  withholding  the  fact  that 
there  was  a  mortgage  on  the  land.  I  did 
not  omit  to  state  that  there  was  an  Incum- 
brance on  the  property  from  any  sinister 
motive."  But  the  omission  was  as  to  a  mat- 
ter most  material  to  the  risk.  The  policy 
stipulated  that  It  should  be.  void  "it  the  hi- 
terest  of  the  insured  in  the  property  be  not 
truly  stated  herein,"  or  If  there  was  conceal- 
ment of  "any  material  fact  or  circumstance 
concerning  this  Insurance  or  the  subject 
thereof."  Yet  this  was  done,  and  the  testi- 
mony of  the  male  plaintiff  that  he  "did  not 
intend  to  deceive  the  company  by  withhold- 
ing the  fact  that  there  was  a  mortgage  on 
the  land"  is  no  defense.  It  was  a  most  mate- 
rial fact,  and.  If  made  known  to  the  com- 
pany, would  doubtless  have  prevented  the  In- 
surance. Again,  when  the  property  was  ad- 
vertised for  sale  under  the  mortgage  soon 
after  the  Insurance  (25th  October),  this  ter- 
minated the  insurance,  by  the  agreement  in 
the  policy;  and  the  Insured,  in  good  faith, 
should  at  once  have  gone  to  the  agent  of  the 
insurer,  and  applied  for  cancellation  of  the 
policy  and  the  return  of  a  ratable  proportion 
of  the  premium. 

The  plaintiff,  however,  relies  upon  the  fact 
that  the  agent  of  the  company  went  out  to 
investigate  the  loss,  and  determined  the 
amount  of  damages  from  the  fire  to  be  $679. 
But  whatever  inference  of  waiver  might  oth- 
erwise be  drawn  from  such  circumstance  la 
negatived  not  only  by  a  stipulation  in  the  pol- 
icy that  such  investigation.  In  case  of  loss, 
should  not  be  deemed  a  waiver  of  any  objec- 
tion to  the  liability  of  the  company  under  the 
policy,  but  before  making  this  investigation 
the  insured  and  the  agent  of  the  company  en- 
tered Into  a  written  agreement  that  such  in- 
vestigation and  Investment  should  "not  waive 
or  invalidate  any  of  the  conditions  of  the  pol 
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Icr.**  or  "any  rights  whatever  of  either  of  the 
parties,"  bnt  was  merely  to  avoid  unneces- 
sary delay  to  the  plaintiff,  and  should  not  be 
taken  in  any  wise  as  an  acknowledgment  of 
liability  on  the  part  of  the  company.  This 
agreement  was  reasonable,  and  the  consider- 
ation, saving  delay  to  the  plaintiff,  Is  not 
only  apparent,  but  Is  recited  In  the  agree- 
ment itself.  The  complaint,  while  averring 
an  adjustment  of  the  amount  of  loss,  does 
not  allege  that  this  constituted  a  waiver,  and 
the  defendant  was  not  required  to  negatively 
av»  that  such  conduct  was  not  a  waiver  of 
its  defenses. 

Upon  the  facts  shown  In  evidence  by  the 
plaintiffs,  the  court  properly  directed  a  Judg- 
ment as  of  nonsuit,  under  the  statute.  No 
error. 

DOUOLAS,  J.,  dissents. 


(m  N.  C.  7U) 

MAYNARD  v.  LIFE  INS.  CO.  OF  VIR- 

OINIA  et  al. 

(Supreme  Court  of  North  Carolbia.    May  26. 

1903.) 

PARTIES  —  SDBSTITUTIiD  DEFENDANT  —  POSI- 
TION AS  INTERPLEADER— BURDEN  OF  PROOF 
—INSURANCE  BY  CREDITOR— VALIDITY— AS- 
SIGNMENT—RIGHT  OF  DEBTOR'S  ADMINIS- 
TRATOR TO  CONTEST. 

1.  Code,  §  189,  provides  that  the  defendant 
may  make  afiSdavit  that  a  person  not  a  party 
demands  the  same  debt,  and  may  apply  for  an 
order  to  subrtitate  that  person  in  bis  place,  and 
discliarge  him  from  liability  on  his  paying  into 
court  the  amount  of  the  debt.  Held,  that  a  per- 
son so  substituted  occupies  the  position  of  an 
interpleader,  and  has  the  bnrden  of  proof, 
though   the  order  nses  the  word   "substitute. 

2.  The  administrator  of  a  debtor,  on  whose 
life  the  creditor  has  taken  out  insurance,  can- 
not contest  the  validity  either  of  the  policy  or 
of  its  assignment,  such  defenses  belonging  to 
the  company  alcHie. 

Appeal  from  Superior  Court,  Alamance 
County;    W.  R.  Allen,  Judge. 

Action  by  C.  O.  Maynard  against  the  Life 
Insurance  Company  of  Virginia,  In  which 
n.  McRackan,  administrator  of  Mills  M. 
Walker,  deceased,  was  substituted  as  de- 
fendant Judgment  for  plaintiff,  and  the 
substituted  defendant  appeals.    Affirmed. 

Womack  &  Hayes  and  B.  S.  Parker,  for 
appellant.  Boone,  Bryant  &  Biggs,  for  ap- 
pellee. 

CLARK,  0.  J.  In  June,  1870,  Mills  M. 
Walker  being  Indebted  to  Eli  Murray  in  the 
sum  of  $5,000;  the  latter  took  out  a  policy 
of  Insurance  on  the  life  of  said  Walker  in 
the  sum  of  $S,000,  payable  to  bis  heirs,  ex- 
ecutors, and  assigns,  and  paid  the  premiums 
thereon  till  1876,  when  be  took  In  Hen  a 
paid-up  policy  for  $1,214,  payable  to  himself, 
heirs,  executors,  and  assigns  at  the  death 
of  said  Walker.  Murray  died  in  1876,  and 
this  policy  was  sold  by  his  administrator, 
together  with  other  choses  In  action  of  the 
estate,  and  was  bought  by  plaintiff.    On  the 


death  of  Walker,  In  1902,  the  plaintiff  filed 
proper  proofs  of  death.  The  administrator 
of  Walker  notified  the  insurance  company 
that  he  demanded  payment  of  said  policy, 
and  forbade  payment  to  plaintiff.  The  plain- 
tiff then  brought  action  against  the  insur- 
ance company,  averring  the  al>ove  facts  In 
his  complaint.  The  defendant  Insurance 
company  filed  no  answer,  and  controvert- 
ed in  no  way  the  validity  of  the  plaintiff's 
claim,  but  .filed,  as  provided  by  Code,  S 
189,  an  affidavit  as  to  the  above-stated  ac- 
tion taken  by  the  administrator  of  Walk- 
er, and  asked  that  he  be  made  a  party, 
and  that  it  be  allowed  to  pay  Into  court  the 
amount  of  said  policy  ($1,214),  and  l>e  dis- 
charged from  further  liability.  This  motion 
was  granted,  and  the  money  was  paid  Into 
court,  the  administrator  of  Walker  was  sub- 
stituted as  party  defendant,  and  the  clerk 
was  directed  to  hold  the  fund  "to  wait  the 
final  determination  of  this  action  between 
the  plaintiff  and  the  administrator  of  Walk- 
er." The  answer  of  the  administrator  aver- 
red no  payment  by  Walker,  or  by  any  one 
for  him,  of  any  of  the  premiums  on  said 
policy,  or  repayment  of  any  premium  paid 
by  Murray,  and  the  Jury  found  that  the  debt 
due  by  Walker  to  Murray  bad  never  been 
paid. 

The  defenses  set  up  by  the  administrator 
of  Walker  attacked  the  validity  of  the  pol- 
icy, and  the  assignment  thereof  to  the  plain- 
tiff. But  these  were  defenses  which  could 
only  be  set  up,  if  at  all,  by  the  insurance 
company.  Johnson  v.  Knights  of  Honor 
(Ark.)  13  S.  W.  794,  8  L.  R.  A.  732.  If 
the  policy  was  not  valid,  there  would  be  no 
fund  to  litigate  over,  and,  if  the  assignment 
was  invalid,  It  tn  no  wise  concerned  the  ad- 
ministrator of  Walker.  Burbage  v.  Wind- 
ley,  108  N.  C,  at  page  363,  12  S.  E.,  at  page 
840,  12  L.  B.  A.  409.  The  Insurance  compa- 
ny was  satisfied  that  it  legally  owed  the 
$1,214  to  the  owner  of  the  policy,  and, 
though  the  original  defendant  In  the  action, 
it  has  not  denied  that  the  holder  and  as- 
signee thereof— the  plaintiff— Is  the  owner. 
The  administrator  of  Walker  has  shown  no 
possible  claim  upon  the  fund,  or  interest  In 
or  title  thereto,  and  cannot  be  beard  to  ob- 
ject to  the  payment  thereof  to  the  assignee 
and  holder  of  the  policy.  Though  the  order 
making  Walker's  administrator  a  party  nses 
the  word  "substitute,"  the  legal  effect  of 
such  order  is  to  make  him  an  Interpleader. 
Code,  §  189.  And  In  such  cases  the  burden 
is  always  on  bim.  Wallace  v.  Robeson,  100 
N.  C.  206,  6  S.  E.  650;  Redman  v.  Ray,  123 
N.  C.  502,  31  S.  B.  831;  Cotton  Mills  v.  Weil, 
129  N.  C.  452,  40  S.  B.  218.  An  interpleader 
Is  entitled  to  but  one  issue— "Does  the  fund 
belong  to  him?"  The  alleged  invalidity  of 
the  plaintMTs  claim,  as  against  the  insurance 
company.  Is  no  concern  of  his.  Bank  v. 
Furniture  Co.,  120  N.  C,  and  cases  cited  at 
bottom  of  page  477,  26  S.  B.  928.  The  pay- 
ment of  the  fund  Into  court  by  the  insurance 
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company.  In  the  suit  by  the  plaintiff,  with- 
out denying  the  plalntlfl'B  complaint,  la  • 
payment  for  the  plalntUT's  nee,  unless  the 
court  should  And  that  the  Intervener  has  the 
better  title,  and  he  has  shown  none. 

The  plaintiff  shows  the  policy,  and  Its  as- 
signment to  himself.  The  Insurance  com- 
pany admits  its  liability  on  the  policy,  de- 
nies no  allegation  of  the  complaint,  and  pays 
the  money  into  court  The  intervener 
(Walker's  administrator)  shows  no  interest 
whatever  in  the  fund,  and  lias 'no  right  to 
object  to  the  validity  of  a  claim  which  the 
Insurance  company  has  admitted,  or  to  as- 
sert the  Invalidity  of  the  assignment  of  the 
policy  to  the  plaintiff,  for  tliat  cannot  possi- 
bly concern  him.  The  plaintiff  cites  us  to 
many  authorities  to  sustain  the  validity  of 
the  policy,  and  of  its  assignment  Kerr  on 
Insurance,  680,  and  cases  there  cited;  Stein- 
back  V.  Dlepenbrock  (N.  Y.)  52  N.  B.  662, 
44  L.  R.  A.  417,  70  Am.  St.  Rep.  424;  Cham- 
berlain V.  BuUer  (Neb.)  86  N.  W.  481,  64 
L.  R.  A.  338;  Ins.  Co.  v.  Allen,  138  Mass.  24, 
62  Am.  Rep.  245;  and  many  others.  But  we 
are  not  called  upon  to  consider  these  points, 
since,  as  above  stated,  those  matters  can 
only  be  raised  by  the  insurer.  The  claim  of 
the  intervener  lias  the  merit  of  novelty.  If 
that  be  a  merit  He  lias  shown  no  legal 
tight  and  no  equity. 

In  adjudging;  payment  of  the  fund  by  the 
clerk  to  the  plaintiff,  and  payment  of  costs 
by  the  intervening  defendant  there  was  no 
error. 

(132  N.  CM) 

HARRIS  T.  DAVBNPOBT  et  «!. 

(Supreme  Court  of  North  Carolina.    May  28, 

1903.) 

UHITATIONS— NONSUIT  —  RBCOUHBNCEMBNT 
OP  ACTION  —  ADMINISTRATORS  —  CLAIMS 
AGAINST— LIS  PENDENS— APPBAL-RBCORD— 
COSTS. 

1.  Code  1883,  i  166,  provides  that  if  an  ac- 
tion be  commenced  within  the  time  limited, 
and  plaintiff  be  nonsuited,  he  may  commence 
a  new  action  within  one  year  after  such  nonsuit 
HM,  that  where  proceedings  by  au  administra- 
tor for  the  sale  of  land  of  his  intestate  were 
set  aside  because  of  Insufflcient  service  of  sum- 
mons, such  dismissal  amounted  to  a  nonsuit 
within  the  statute. 

2.  Code  1883,  I  164,  provides  that,  if  a  person 
against  whom  an  action  may  be  brought  die, 
and  the  claim  is  filed  with  the  representative 
within  the  time  specified,  and  the  same  is  ad- 
mitted by  him,  it '  shall  not  be  necessary  to 
brinK  an  action  upon  such  claim  to  prevent  the 
bar  of  limitations.  Held,  that  the  action  of  an 
administrator  in  commencing  proceedings  to 
sell  the  land  of  the  intestate  to  pay  a  debt  due 
the  administrator,  is  equivalent  to  filing  a  claim, 
with  himself  audf  his  admitting  the  amount  to 
be  dne,  and  hence  falls  within  the  statute. 

3.  Where,  in  a  snit  by  an  administrator  for 
the  sale  of  lands  of  his  intestate  for  the  pay- 
ment of  debts,  the  lands  are  particularly  de- 
scribed, and  the  petition  filed  in  the  proper  of- 
fice, prior  to  a  purchase  under  proceedings  by 
the  heirs  for  a  sale  of  the  land  for  partition, 
the  petition  in  proceedings  by  the  amninistra- 
tor  was  notice  to  the  purchaser. 

4.  Where,  after  an  appeal,  the  clerk  of  the 
trial  court  at  the  request  of  appellee,  sent  up 


as  a  part  of  the  case  the  testimony  of  certain 
witnesses,  which  was  not  necessary  as  included 
in  the  case  on  appeal  as  made  up  by  the  trial 
court,  the  cost  of  printing  the  same  and  of 
making  the  copies,  and  other  costs  of  such  a 
nature,  would  be  taxed  against  appellee. 

Appeal  from  Superior  Court  Buncombe 
County;  Justice,  Judge. 

Proceedings  by  I.  A.  Harris,  as  adminis- 
trator, against  D.  D.  Davenport  and  others 
for  a  sale  of  lands  of  the  intestate.  From  a 
judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

Chas.  A.  Moore,  for  appellants.  Jones  * 
Jones,  for  appellee. 

MONTOOMERT,  J.  There  are  two  ques- 
tions involved  in  this  appeal.  One  is  wheth- 
er or  not  the  claim  of  the  plaintiff  as  a  cred- 
itor of  his  intestate  is  barred  by  the  statute 
of  limitations,  and  the  other  is  whether  the 
doctrine  of  lis  pendens  is  applicable  to  the 
purchaser  of  the  land  at  a  sale  made  by  or- 
der of  the  superior  court  of  Transylvania 
county.  The  defendants,  except  Charles  A. 
Moore,  are  nonresidents  of  this  state,  and 
the  defendants  M.A.  Davenport  T.  M.  West 
Emily  C.  Thompson,  G.  P.  Reese,  Jane 
Miles,  B.  V.  West  and  Mary  Bearden  are 
the  heirs  at  law  of  the  plaintiff's  Intestate. 
At  the  time  of  the  death  of  plaintiff's  Intes- 
tate, June  1,  1888,  she  was  Indebted  to  tlie 
plaintiff  for  medical  services  and  board,  as 
found  by  the  referee.  On  the  8th  day  of 
September,  1888,  the  plaintiff  qualified  aa 
administrator  of  the  Intestate,  and  on  the 
10th  December  following  Instituted  a  special 
proceeding  In  the  superior  court  of  Transyl- 
vania county  to  sell  the  real  estate  of  the  In- 
testate to  make  asseta  for  the  payment  of 
debts.  Judgment  was  had  in  that  proceed- 
ing, the  land  was  sold,  and  the  sale  confirmed. 
But  afterwards,  in  July,  1893,  the  Jndg- 
meute  of  sale  and  confirmation  were  declar- 
ed by  the  superior  court  to  be  Irregular  and 
void  for  the  reason  that  the  summons  had 
not  been  served  according  to  law.  On  the 
1st  day  of  January,  1894,  the  plaintiff  com- 
menced this  proceeding  for  the  same  purpose 
as  that  commenced  in  1888.  On  the  7th  Oc- 
tober, 1893,  the  defendants  in  the  present  pro- 
ceeding, Charles  A.  Moore  having  acquired 
by  purchase  from  the  other  defendante  one- 
fourth  interest  in  the  lands,  brought  In  the 
superior  court  of  Transylvania  county  a  spe- 
cial proceeding  for  the  sale  of  the  hind  for 
partition  among  the  owners,  and  a  sale  was 
made  to  P.  S.  King  under  the  regular  order 
of  the  court  and  confirmed  on  the  16th  of 
February,  1894.  By  consent  of  the  parties 
an  order  was  entered  in  the  present  proceed- 
ing referring  all  matters  in  issue  between 
the  parties  to  Frank  (barter,  Esq.,  with  di- 
rections that  he  take  and  state  the  evidence, 
and  report  the  same,  with  his  findings  of 
fact  and  conclusions  of  law  thereon,  to  the 
court  The  referee  heard  the  case,  and  made 
report  to  the  court  on  the  19th  February, 
1901.    The  findings  of  tact  by  the  referee 
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need  not  be  noticed  here  for  the  reason  that 
none  of  the  exceptions  thereto  were  founded 
upon  the  averment  that  they  were  made 
without  evidence  to  support  them.  The  ref- 
eree held  as  matters  of  law:  (1)  That  the  es- 
tate of  the  Intestate  was  Indebted  to  the 
plaintiff,  L  A.  Harris.  Is  the  sum  of  $303, 
with  Interest  trom  the  Ist  of  June,  1888. 
(2)  That  the  Judgment  ordering  a  sale  of  the 
land  for  partition  In  the  proceeding  by  the 
heirs  at  law  and  Charles  ▲.  Moore,  and  the 
purchase  by  King,  were  void,  and  that.  If 
King  acquired  any  Interest  In  the  land  at 
that  sale,  the  same  was  subject  to  the  right 
of  sale  by  the  plaintiff,  as  administrator,  to 
make  assets  for  the  payment  of  the  debts  of 
the  intestate.  (3)  That  King  was  not  a  bona 
fide  purchaser  for  value,  and  vrlthout  notice. 
(4)  That  the  present  proceeding,  commenced 
on  the  1st  of  January,  1884,  constituted  Us 
pendens  in  the  cause,  and  King,  when  he 
purchased  the  land  described  In  the  plain- 
tiff's petition,  did  so  with  notice  of  the  spe- 
cial proceeding  to  sell  the  land  for  the  pay- 
ment of  debts.  0S)  That  Charles  A.  Moore 
took  tltl^e  of  so  much  of  the  land,  or  the  net 
proceeds  of  the  sale  thereof  when  sold  by  the 
administrator  to  make  assets  to  pay  debts, 
that  might  remain  or  belong  to  the  said  es- 
tate after  the  payment  of  the  debts  of  the  in- 
testate and  the  costs  and  charges  of  the  ad- 
ministration. (6)  That  Charles  A.  Moore 
was  not  a  bone  fide  purchaser  for  value,  and 
without  notice,  of  any  portion  of  said  land  as 
against  the  right  of  the  administrator  to 
sell  the  same  for  the  purpose  of  making  as- 
sets to  pay  the  debts  of  his  Intestate  and 
the  costs  and  charges  of  administration.  (7) 
That  the  claim  of  the  plaintiff,  I.  A.  Harris, 
administrator  of  the  intestate,  was  not  bar- 
red by  the  statute  of  limitations.  All  of  the 
exceptions  of  law  filed  by  the  defendants  to 
■  the  report  of  the  referee  were  overruled  at 
the  March  term,  1902,  of  the  superior  court 
of  Buncombe  county,  to  which  coimty  it  had 
been  removed  by  consent,  and  an  order  of 
sale  instructing  the  plaintiff,  as  administra- 
tor, to  sell  the  land  described  in  the  petition 
to  make  assets  to  pay  debts  and  the  costs 
and  charges  of  administration.  Including  the 
referee's  allowance. 

The  referee  found  that  the  debt  due  from 
the  intestate  to  the  plaintiff  was  for  board  of 
the  Intestate  and  medical  attention  and  drugs 
furnished  to  her  within  12  months  Just  pre- 
ceding her  death.  We  think  the  three-years 
statute  of  limitations  (Code  1883,  i  155)  set 
up  by  the  defendants  cannot  avail  them. 
Within  six  months  after  the  death  of  the  in- 
testate the  plaintiff  bad  qualified  as  her  ad- 
ministrator, and  had  commenced  a  special 
proceeding  in  the  county  where  the  lands  of 
the  Intestate  were  situated  to  subject  them  to 
the  payment  of  debts.  It  is  true,  as  we  have 
said,  that  the  proceedings  In  that  case.  In- 
cluding the  Judgment  of  confirmation  of  the 
sale,  were  set  aside  and  declared  void  for 
the  reason  that  there  had  been  no  proper 


service  of  summons  on  the  defendants,  but 
it  Is  also  true  that  within  a  year  be  had 
brought  another  special  proceeding  for  the 
same  purpose.  The  action  was  dismissed  for 
want  of  Jurisdiction  of  the  parties,  and  that 
has  been  held  as  a  nonsuit  of  the  plaintiff  un- 
der section  166,  Code  1883.  Straus  v.  Beards- 
ley,  79  N.  C.  58;  Dalton  v.  Webster,  82  N. 
O.  279.  The  action  of  the  administrator  cred- 
itor In  commencing  the  proceeding  to  sell  the 
land  of  the  Intestate  to  pay  his  debts  was 
equivalent  to  the  filing  with  himself  of  bis 
claim  and  bis  admitting  the  same  to  be  due, 
and  falls  under  the  provisions  of  section  164 
of  the  Code  of  1883.  In  such  a  case  the  stat- 
ute of  limitations  ceases  to  run  either'  in 
favor  of  the  personal  representative  or  the 
heir  at  law.  Woodliet  t.  Bragg,  108  N.  C. 
571,  13  S.  B.  211.  It  is  unnecessary  to  dis- 
cuss the  question  of  the  right  of  the  nonresi- 
dent defendants  to  plead  the  statute  of  lim- 
itations. 

In  the  petition  of  the  plaintiff  In  the  pres- 
ent proceeding  the  lands  sought  to  be  sub- 
jected to  the  payment  of  the  intestate's  debts 
were  particularly  described,  and  the  peti- 
tion was  filed  In  the  proper  office  before  the 
day  when  King  purchased  the  land  under 
the  proceedings  by  the  defendants  Jin  this 
case  (the  plaintiff  In  that)  for  a  sale  of  the 
land  for  partition.  King's  purchase,  there- 
fore, was  with  notice  of  the  present  proceed- 
ing, and  the  petition  in  the  present  proceed- 
ing from  the  time  It  was  filed  was  a  notice 
to  the  plaintiff— lis  pendens.  CoUlngwood  v. 
Brown,  106  N.  O.  362,  10  S.  B.  868;  Arrlng- 
ton  T.  Arrlngton,  114  N.  C.  151,  19  S.  B.  351. 

It  appears  that  the  plaintiff's  attorneys  ad- 
dressed a  letter  to  the  derk  of  the  superior 
court,  asking  him  to  send  up  to  this  court, 
as  a  part  of  the  case  od  appeal,  the  entire 
testimony  of  the  witnesses  before  the  ref- 
eree. Garrison,  I.  A.  Harris,  Kitty  E.  Har- 
ris, W.  B.  Duckworth,  and  M.  J.  Orr.  The 
defendants  objected,  but  the  evidence  was 
sent  up.  The  matter  was  not  embraced  in 
the  case  on  appeal  as  made  up  by  his  hon- 
or, and  was  not  necessary  in  any  aspect  of 
the  case,  and  the  cost  of  printing  the  same, 
and  the  cost  of  making  the  'copies  by  the 
clerk,  and  all  other  costs  attending  that  mat- 
ter, must  be  taxed  against  the  plaintiff,  and 
not  against  the  defendants. 

Affirmed, 

(66  S.  C.  S4) 

POPB  ft  PI/BMINO  V.  HARTBR  et  nx. 

JOSEPH  ROSENHEIM  &  SONS  v.  HAIU 
TER  et  ax, 

(Supreme  Court  of  South  Carolina.    April  16, 
1903.) 

ACTION  FOR  PRICB-LIABILITT  OF  AQBNT. 

1.  A  complaint  alleging  that  defendant,  while 
conducting  a  business  as  agent  of  another,  pur- 
chased from  plaintiff  certain  goods,  without  dis- 
closing at  the  time  the  name  of  his  principal, 
states  no  cause  of  action  for  the  price  agamst 
the  defendant. 
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Appeal  from  Common  Pleas  Olri'ult  Court 
of  Bam  well  County;  Klugh,  Judge. 

Two  actions:  (1)  By  Pope  &  Fleming 
against  W.  E.  and  Julia  E.  Barter,  and  (2) 
by  Joseph  Rosenheim  &  Sons  against  same 
defendants.  From  order  sustaining  demur- 
rer, plainttfTs  appeal.    Affirmed. 

Bellinger  &  Townsend,  for  appellants.  L 
L.  Tobin,  contra. 

POPE,  O.  J.  These  two  actions  came  on 
to  be  heard  before  bis  honor,  J.  C.  Klugh,  as 
circuit  judge.  They  were  heard  together  for 
the  convenience  of  counsel.  After  the  com- 
plaint In  each  case  was  read,  the  defendant 
W.  E.  Harter  Interposed  a  demurrer,  in  writ- 
ing, wherein  he  alleged  that  such  complaint 
failed  to  state  a  cause  of  action  against  the 
defendant  W.  E.  Harter,  In  "that  it  appears 
upon  the  face  of  the  complaint  that  the  goods 
and  merchandise  mentioned  In  the  complaint 
were  sold  to  the  defendant  Julia  E.  Harter 
through  her  agent,  W.  E.  Harter,  and  that 
the  defendant  W.  E.  Harter  assiuied  no  lia- 
bility on  account  of  the  same."  The  circuit 
judge  sustained  the  demurrer  in  each  case 
in  the  following  order:  On  hearing  the  de- 
murrer herein,  ordered  that  the  same  be  sus- 
tained, ~and  the  complaint  be  dismissed  as  to 
W.  E.  Harter."  After  entry  of  Judgment  up- 
on the  demurrer  as  to  W.  E.  Harter,  the 
plaintiffs  In  each  case  gave  notice  of  appeal 
on  following  ground:  "That  his  honor  the 
circuit  Judge  erred  in  concluding  and  holding 
that  it  appeared  on  the  face  of  the  complaint 
that  the  goods  and  merchandise  were  sold 
and  delivered  to  the  defendant  Julia  K.  Har- 
ter through  her  agent  W.  E.  Harter,  and 
that  the  defendant  W.  B.  Harter  assumed  no 
liability  on  account  of  the  same;  whereas  be 
should  Iiave  concluded  and  held  that,  while 
the  fact  that  W.  E.  Harter  was  doing  busi- 
ness as  agent  was  known  at  the  time  of  the 
sale,  the  name  of  bis  principal  was  not  dis- 
closed, and  hence  he  is  liable  as  principal 
upon  such  contract  of  sale." 

In  disposing  of  the  single  ground  of  ap- 
peal in  each  action,  we  think  It  advisable  to 
reproduce  a  copy  of  one  complaint,  for  the 
two  complaints  are  practically  identical,  ex- 
cept in  the  amount  sued  for.  In  one  it  Is 
$177.68,  and  in  the  other  It  is  for  $478.65. 
The  complaint  is  as  follows:  "The  plaintiffs 
above  named,  complaining  of  the  defendants 
herein,  allege:  (1)  That  the  plaintiffs  above 
named  were  at  the  times  hereinafter  men- 
tioned, and  now  are.  copartners  in  trade,  do- 
ing business  as  merchants  in  Augusta,  Geor^ 
gla,  under  the  firm  name  of  Pcqpe  &  Fleming. 
(2)  That  W.  E.  Harter  was  at  the  times  here- 
inafter mentioned,  and  now  is,  the  agent  of 
his  wife,  the  defendant  Julia  E.  Harter,  con- 
ducting as  such  agent  a  mercantile  business 
at  Allendale,  S.  C,  under  the  firm  name  and 
style  of  'W.  E.  Harter,  Agent"  (3)  That  in 
the  conduct  of  such  business  tbe  said  W.  E. 
Hnrter  purchased  from  the  plaintiffs,  and  the 
plaintiffs  sold  and  delivered  to  him  as  such 


agent,  goods  and  merchandise,  amonntlns  in 
value  to  the  sum  of  $177.68,  on  tbe  19th  and 
24th  days  of  September,  1888,  at  and  for 
that  price,  which  be  as  aald  agent  promised 
to  pay.  (4)  That  at  the  time  he  purchased 
said  goods  and  merchandise  the  said  W.  EL 
Harter  did  not  disclose  the  name  of  his  prin. 
dpal.  (5)  That  no  part  thereof  has  been 
paid.  Wherefore  the  plaintiffs  demand  Judg- 
ment against  the  defendants  for  the  sum  of 
$1 77.6a" 

We  are  impressed  with  the  Idea  that  tbe 
plaintiffs  in  each  case  have  been,  carried  away 
with  the  allegation  of  the  complaints  "that, 
at  the  time  he  [W.  B.  Harter]  pnrcbased  the 
said  goods  and  merchandise,  the  said  W.  E. 
Harter  did  not  disclose  the  name  of  his  prin- 
cipal," ignoring,  apparently,  the  other  allega- 
tions of  the  complaints,  that  be  not  only  pur- 
chased the  said  goods  as  agent,  but  that  be 
purchased  tbe  goods  as  the  agent  of  his  wife, 
Julia  E.  Harter.  In  the  complaints,  the  plain- 
tiffs have  set  forth  defendant's  specific  ag«i- 
cy  for  his  codefendant.  If  in  tbe  complaint 
the  plaintiffs  had  stopped  by  alleging  that 
W.  B.  Harter,  agent,  had  purchased  tbe 
goods,  that  be  did  not  and  never  has  disclosed 
as  agent  for  whom  he  had  purchased  tbe 
goods,  the  defendant  W.  E.  Harter  conld  not 
have  successfully  demurred.  But  the  plain- 
tiffs have  not  set  out  how  the  defendant  M'. 
E.  Harter  became  personally  liable  for  tbe 
goods  purchased  for  bis  principal.  The  cir- 
cuit Judge  did  not  err,  as  there  complained. 

It  Is  the  Judgment  of  this  court  that  tbe 
Judgment  of  the  circuit  court  in  each  of  the 
actions  herein  considered  be  affirmed  so  far 
as  tbe  defendant  W.  E.  Harter  is  concerned, 
and  the  actions  are  remanded  to  the  circuit 
court  for  trial  bo  far  as  Julia  B.  Harter  la 
concerned. 


(E8  W.  Va.  4U)  * 
SANSOM  T.  BLANKERSHIP. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  28,  1903.) 

QOIETINO   TITLE— POSSESSION— ANSWKIt- 
REPLICATION. 

1.  Equity  has  no  Jurisdiction  to  remove  cloud 
over  title  to  land  unless  the  plaintiff  is  in  ac- 
tual possession. 

2.  If  there  is  no  replication  to  an  answer.  It  la 
taken  as  true  for  all  Its  material  allegations. 

(Syllabus  by  tbe  Court.) 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty;  F.  S.  Doollttle,  Judge. 

Bill  by  Sarah  Sansom  against  R.  Ia  Blank- 
ership.  Decree  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

Campbell,  Holt  A  Duncan,  J.  H.  Meeks, 
and  Crum  &  Crum,  for  appellant  Geo.  J. 
McComas,  for  appellee. 

BRANNON,  J.  Sarah  Sansom  brongbt  a 
suit  in  equity  against  R.  L.  Blankership  and 
others  In  the  circuit  court  of  Wayne  county, 
claiming  to  be  owner  of  a  tract  of  land,  and 

f  t.  See  PleadlDB,  vol.  t9.  Cent  Dig.  |  UL 
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that  she  was  lil  possession  of  it,  and  that  the 
defendant  entered  upon  It  and  cut  and  re- 
moved timber  growing  on  the  same,  thereby 
working  Irreparable  damage  to  her  land. 
The  bill  says  that  the  father  of  the  plaintiff 
and  F.  M.  Blankershlp,  a  defendant,  owned 
land  which  was  divided  among  his  heirs,  she 
getting  106  acres  and  F.  M.  Blankershlp  40 
acres  adjoining  her,  which  did  not  Interlock 
with  her  tract,  but  that  he  had  made  a  deed 
to  B.  Li.  Blankershlp  and  Mary  V.  McSween- 
ey,  and,  without  right  or  title,  fraudulently 
and  wrongfully  Inclosed  In  It  a  part  of  the 
plaintiff's  106  acres,  and  tliat  this  caused  a 
cloud  over  part  of  her  land.  She  prayed  and 
obtained  an  injunction  against  trespass  and 
cutting  timber,  and  asked  that  the  cloud  over 
her  title  be  dispelled  by  decree,  and  that  sbft 
be  quieted  In  the  enjoyment  of  her  land. 

The  answer  of  R.  L.  Blankershlp  and 
Mary  V.  McSweeney  states  that  the  plaintiff 
and  F.  M.  Blankershlp,  while  he  owned  the 
40  acres,  took  possession  of  the  tracts  so  al- 
lotted to  them,  and  agreed  upon  a  partition 
line  between  them,  which  was  clearly  mark- 
ed, and  lived  up  to  and  acquiesced  in  for 
a  number  of  years,  and  that,  for  a  number 
of  years  after  partition  deeds  under  the  par- 
tition decree,  there  was  no  objection  made 
to  the  line  or  occupancy  up  to  it;  that  the 
conveyance  to  them  from  F.  M.  Blankershlp 
was  up  to  this  line.  They  deny  that  the' 
land  in  question  is  owned  by  the  plaintiff, 
and  deny  that  they  had  done  irreparable  In- 
jury to  the  plaintiff.  No  replication  was 
made  to  this  answer.  The  case  was  heard 
on  the  bill  and  answer,  and  the  injunction 
was  dissolved  and  the  bill  dismissed,  and 
Sarah  Sansom  appeals. 

The  plaintiff  filed  an  amended  bill  prac- 
tically the  same  as  the  original,  except  that 
it  set  up  tliat  suits  had  been  brought  to  set 
aside,  as  fraudulent  ag^ainst  creditors  of  B. 
L.  Blankershlp,  the  said  conveyance  from 
him  to  his  children,  and  It  was  set  aside  and 
the  land  sold  under  decree  to  Adklns,  and 
the  land  was  conveyed  by  Adkins  to  R.  L. 
Blankershlp.  The  amended  bill  is  said  to 
have  been  at  rules  when  the  cause  was  heard. 
No  notice  of  it  was  taken  in  the  decree.  It 
Is  not  mentioned  In  the  record.  It  is  copied 
into  it,  but  is  no  part  of  it. 

For  the  defendant  it  is  argued  that  the 
original  bill  should  have  been  dismissed  up- 
on demurrer,  for  these  reasons:  (1)  Because 
the  bill  does  not  show  good  title  in  the  plain- 
tiff, or  had  title  in  the  defendant.  This  crit- 
icism of  the  bill  is,  technically  speaking, 
true;  tint  as  the  bill  shows  a  common  title 
in  both  as  to  source,  and  alleges  that  the 
conveyance  to  R.  L.  Blankershlp  and  Mary 
v.  McSweeney  fraudulently  Included  part  of 
the  plaintiff's  land,  the  bill  must  be  held  to 
charge  good  title  In  the  plaintiff  and  bad  in 
the  defendant  (2)  Because  the  bill  does  not 
show  the  land  In  controversy  or  the  injury 
to  amount  to  $60.  Amount  does  not  control 
equity  or  a  suit  involving  title  to  land.    (3) 


Because  the  bill  showed  only  a  controversy 
as  to  a  piece  of  land  between  the  line  of 
the  plaintiffs  deed  and  the  line  of  the  de- 
fendant's deed,  and  was  a  controversy  be- 
tween conflicting  titles  or  boundary,  cogniza- 
ble at  law,  not  in  equity.  Equity  does  not 
accept  a  suit  only  to  settle  title  or  boundary 
to  land;  but  an  exception  Is  that,  If  the 
plaintiff  is  In  actual  possession,  he  may  sue 
to  remove  an  adverse  title  from  his  title,  be- 
cause It  is  a  cloud  over  it.  This  rule  arose 
when  one  in  actual  possession  could  not 
bring  ejectment,  and  when  no  one  could  be 
sued  In  ejectment  from  his  merely  claiming 
adverse  title.  For  one  in  possession,  no  oth- 
er remedy  but  equity  to  remove  cloud  exist- 
ed. Now,  as  I  think,  for  reasons  given  in 
Moore  T.  McNutt.  41  W.  Va.  695,  24  a  B. 
682,  one  in  possession  may  sue  In  ejectment 
one  who  simply  exercises  acts  of  ownership 
over  or  claims  title  to  the  former's  land.  I 
do  not  see  why  one  not  in  actual  possession 
may  not  maintain  ejectment  against  one  not 
in  actual  possession,  but  claiming  title  or 
exercising  acts  of  ownership,  to  settle  title. 
But  that  would  not  oust  equity  of  its  ante- 
cedent jurisdiction  to  remove  cloud.  The 
bill  alleges  that  plaintiff  was  in  possession, 
and  that  gives  jurisdiction  to  remove  cloud 
It  does  not  say  that  she  was  in  actual  pos- 
session; but  possession  means,  prima  facie, 
actual  possession.  The  demurrer  was  prop- 
erly overruled. 

Next,  as  to  the  cause  on  bill  and  answer 
The  answer  contained  a  general  denial  of  all 
of  the  bill  not  specifically  answered,  thus 
denying  plaintiff's  possession.  But  elsewhere 
the  answer  says  that  on  the  division  of  the 
land  of  the  father,  Sarah  Sansom  and  F.  M. 
Blankershlp  took  possession  of  their  separate 
parts.  This  admits,  taken  alone,  Mrs.  San- 
som in  possession  to  her  limits;  but  the  an- 
swer adds  that  later  they  agreed  upon,  mark- 
ed, and  held  possession  according  to  division 
line.  If  so,  her  possession  at  the  date  of  the 
suit  did  not  take  in  the  contested  land,  and 
there  is  no  jurisdiction  in  equity.  There  be- 
ing no  replication,  the  answer  alleging  this 
line  and  possession  of  the  parties  only  up 
to  it  Is  taken  for  true.  Blerne  v.  Ray,  37  W. 
Va.  571,  16  S.  B.  804.  It  might  be  said  that 
if  the  plaintiff  took  possession  it  goes,  for 
this  suit,  to  her  limits,  notwithstanding  the 
subsequent  agreement  upon  a  line;  but  the 
answer  says  that  her  possession  was  lim- 
ited to  that  line,  and  I  think  we  shall  have 
to  treat  It  as  the  true  view  that  she  held  only 
to  the  line,  and  was  not  in  possession  of 
the  litigated  land.  Therefore,  for  want  of 
possession,  the  bill  was  properly  dismissed 
for  want  of  jurisdiction  to  try  conflicting 
title  or  boundary,  as  the  answer  denied  her 
possession.  Freer  v.  Davis,  52  W.  Va.  — , 
43  S.  E5.  164;  Hitchcock  v.  Morrison,  47  W. 
Va.  206,  34  S..  E.  993;  Christian  v.  Vance, 
41  W.  Va.  754,  24  S.  E.  596.  As  there  is  no 
jurisdiction,  we  say  nothing  as  to  the  effect 
of  the  agreed  Hat. 
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The  plaintiff  assigns  error  in  disregarding 
the  amended  bill.  If  she  wanted  any  bene- 
fit from  It,  should  she  not  have  had  It  men- 
tioned In  the  decree?  It  was  her  duty  to, 
mature  It.  She  never  asked  that  it  be  read, 
If  It  was  matured.  Moreover,  It  was  not  ma- 
terial, as  Adkins  was  not  a  necessary  party, 
nor  Fry,  the  commissioner  who  conveyed  the 
land  under  the  decree.  They  had  no  title. 
The  amended  bill  did  not  in  the  least  alter 
the  case  aa  to  Jurisdiction. 

The  case  was  heard  on  only  bill  and  an- 
swer. The  appellant  complains  that  the  case 
was  not  continued  to  take  proof.  Why  did 
she  not  ask  for  time?  She  did  not  "When 
the  record  does  not  show  that  objection  was 
made  to  the  hearing  of  a  case,  the  presump- 
tion is  that  the  cause  was  heard  without  ob- 
jection." 

The  bill  was  dismissed  generally.  It  ia 
said  that  it  should  have  been  without  preju- 
dice. So  It  ought  to  have  been,  as  there  was 
no  Jurisdiction. 

We  will  affirm  the  decree,  but  without  any 
prejudice  to  the  rights  of  any  of  the  parties. 
The  plaintiff  had  no  right  to  sue  In  equity, 
If  in  fact  not  In  actual  possession,  unless  to 
restrain  trespass  pending  action  to  try  title 
at  law.  Carberry  v.  Ballroad,  44  W.  Va.  260, 
28  S.  B.  694;  Christian  v.  Vance,  41  W.  Va. 
7R4,  24  S.  B.  596. 


(E2  W.  Va.  6S2) 

CHARLESTON  NATURAL  GAS  CO.  ▼. 

LOW  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  30,  1901.) 

BMINKNT   DOMAIN— PUBLIC  USB-NATURAL 
OA8  COMPANY. 

1.  Supplying  an  incorporated  city  or  town 
and  its  inhabitants  with  natural  gas  for  the 
purposes  of  heating  and  illumination,  by  a  cor- 
poration organized  under  the  general  laws  of 
the  state,  and  occnpying  the  streets  and  alleys 
of  such  city  or  town  for  the  purpose  by  means 
of  the  location  therein  of  its  pipes,  connec- 
tions, boxes,  valves,  and  other  fixtures,  under 
an  ordinance  of  the  city  or  town,  is  a  public 
use,  for  which  such  company  may  take  private 
property,  in  the  manner  prescribed  by  chapter 
42  of  the  Code  of  1889,  upon  which  to  locate 
its  pipe  line. 

2.  Such  company  is  bound  to  furnish  gas  to 
every  Inhabitant  of  such  dty  or  town  who  ap- 
plies therefor  and  complies  with  the  regulations 
prescribed  by  the  ordinances  of  the  town  or 
fixed  by  contract  between  the  council  and  the 
company. 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Kanawha  Coun- 
ty; F.  A.  Quthrle,  Judge. 

Action  by  the  Charleston  Natural  Oas  Com- 
pany against  A.  A.  Low  and  B.  P.  Butler, 
trustees,  and  others.  Judgment  for  defend- 
auts,  and  plaintiff  brings  error.    Reversed. 

Brown,  Jackson  &  Knight,  for  plaintiff  In 
error.  Mollohan,  McClIntlc  &  Mathews,  for 
defendants  In  error. 

POFFENBAROER,  J.  The  common  coun- 
cil of  the  city  of  Charleston  having  passed 


an  ordinance  reciting  tbe  iirobabillty  of  tbe 
discovery  of  natural  gas  sufficiently  near  said 
dty  to  make  It  practicable  to  transport  the 
same  to  It;  the  anticipation  that  the  use  of 
such  gas  for  domestic  and  manufacturing  pur- 
poses will  add  largely  to  the  wealth  and  pros- 
perity of  the  city,  as  well  as  contribute  to 
Its  health  and  cleanliness;  and  the  desira- 
bility of  the  adoption  of  such  municipal  regu- 
lations as  shall  provide  against  the  waste  of 
said  gas,  and  afford  to  the  citizens  of  Charles- 
ton facilities  for  the  receipt  thereof  upon  a 
unUorm  system  which  shall  be  protectiTe 
of  life  and  property  so  that  gas  may  be  eco- 
nomically used;  and  granting  to  William  Sey- 
mour Edwards  and  his  associates,  their  suc- 
cessors and  asslE^ns,  the  right  and  privilege 
of  opening  and  using  the  streets  and  alleys 
of  the  dty  for  laying  pipes  for  the  purpose 
of  conveying  natural  gas,  with  the  necessary 
street  boxes  and  valves,  and  making  the  nec- 
essary street  connections,  subject  to  certain 
conditions  providing  for  Indemnity  to  the 
city  against  damages,  fisdng  a  limit  of  time 
within  which  the  grantees  should  accept  the 
franchise  and  be  ready  to  supply  gas  to  con- 
stuners,  and  requiring  them,  when  ready  ao 
to  deliver,  to  file  with  tbe  recorder  of  tbe 
dty  a  statement  of  tbe  price  or  cost  to  con- 
sumers, not  .to  be  Increased  except  by  con- 
sent of  the  council— said  franchise  was  as- 
signed by  said  parties  to  the  Charleston  Nat- 
ural Gas  Company.  This  company  owns  a 
gas  well  In  Boone  county,  from  which  It  de- 
sires to  convey  gas  by  means  of  pipes  to 
Charleston,  and  for  the  purpose  of  construct- 
ing Its  pipe  line  It  desires  to  take  five  small 
parcels  of  land,  tbe  legal  title  to  which  is  In 
B.  F.  Butler  and  A.  Augustus  Low,  trustees. 
These  parcels  are  66,  40,  1,100,  120,  and  168 
teet  long,  respectively,  and  10  feet  wide: 
and,  being  unable  to  agree  upon  a  price 
therefor  with  the  owners,  the  company  filed 
Its  petition  In  tbe  circuit  court  of  Kanawha 
county  for  tbe  condemnation  of  said  strips 
of  land  for  the  use  of  Its  pipe  line.  Tbe  trus- 
tees and  their  cestuis  que  trustent  appeared 
and  demurred  to  the  petition,  and,  the  demur- 
rer being  sustained  and  the  petition  dis- 
missed, the  petitioner  was  allowed  a  writ  of 
error  to  and  supersedeas  from  the  order. 

It  is  contended  by  counsel  for  the  defend- 
ants that  In  order  that  the  lands  may  be 
condemned,  It  must  be  shown  that  tbe  nae 
for  which  they  are  wanted  is  dearly  and 
unmistakably  a  public  use  in  the  legal  sense 
of  the  words  as  defined  by  the  courts,  that 
their  condemnation  is  authorized  by  statute, 
and  that  the  statutes,  if  any,  authorizing  It 
are  not  unconstitutionaL  These  proposltlona 
cannot  be  controverted.  It  Is  the  province 
of  the  Legislature  to  declare  the  public  uses 
for  which  private  property  may  be  taken, 
but  tbe  power  of  the  Legislature  In  this  re- 
spect la  limited  by  the  Constitution,  and  It 
remains  with  the  courts  to  say  whether  the 
legislative  enactment  making  such  declara- 
tion and  appropriation  Is  In  conflict  with  the 
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constitntloiial  limitation,  and,  If  ao,  to  declare 
it  nnconstltational  and  void.  B.  &  O.  B.  B. 
Co.  T.  P.  W.  &  Ky.  B.  B.  Co.,  17  W.  Va. 
812;  Varner  v.  Martin,  21  W.  Va.  834;  Boom 
Oo.  T.  Patterson,  88  U.  8.  403,  25  L.  Ed.  206. 
When  the  court  has  determined  that  the  use 
for  which  property  Is  condemned  la  a  public 
use,  Us  Judicial  function  Is  gone,  and  the 
legflslatlTe  discretion  Is  unrestrained.  Wheth- 
er the  proposed  plan  will  accomplish  the  end 
proposed,  or  to  what  extent  It  will  be  bene- 
ficial to  the  public,  are  not  matters  to  be  de- 
termined by  the  com*ts.  These  are  matters 
belonging  to  the  legislative  discretion.  Var- 
ner T.  MArtln,  Bupra.  The  only  question  to 
be  determined  In  this  case  is,  therefore, 
whether  the  use  for  which  the  land  is  sought 
to  be  taken  Is  a  public  use,  and  this  involves 
an  inqxiiry  as  to  the  Interest  the  public  will 
have  In  the  operation  of  the  proposed  pipe 
line  of  this  company.  It  being  Insisted  by  the 
defendants  that  the  operations  of  this  com- 
pany are  not  subject  to  such  legislative  reg- 
ulation and  control  as  to  vest  In  the  public  a 
right  to  a  certain  definite  use  of  the  property 
proposed  to  be  taken.  Although  clause  5  of 
section  2  of  chapter  42  of  the  C!ode  declares 
private  property  may  be  taken  for  companies 
organized  for  the  purpose  of  transporting 
carbon  oil  or  natural  gas,  or  both,  by  means 
of  pipes  or  otherwise,  and  qualifies  this  right 
by  the  words  "when  for  public  use,"  neither 
that  clause  nor  any  other  part  of  said  chap- 
ta  contains  any  further  guaranty  of  the  pub- 
lic Interest  or  right  in  the  property  which 
may  be  so  taken,  or  any  regulations  or  re- 
strictions upon  such  companies  to  prevent 
them  from  ezclndlng  the  public  from  a  ben- 
eficial Interest  in  it  Section  24,  c.  62,  Code 
1S99,  provides  that:  "A  company  organized 
for  the  purpose  of  transporting  natural  gas, 
petroleum  or  water,  necessary  for  use  in  car^ 
rylng  out  the  provisions  of  this  act  in  piping 
and  transporting  natural  gas  and  petroleum 
or  for'  boring  for  the  same,  through  tubing 
and  pipes,  may  enter  upon  any  land  for  the 
purpose  of  ezamlninp  and  surveying  a  line 
for  its  tubing  and  pipes,  and  may  appropri- 
ate so  much  thereof  as  may  be  deemed  nec- 
essary for  the  laying  down  of  such  tubing 
and  piping,  and  for  the  erection  of  tanks  and 
the  location  of  stations  along  snch  line,  and 
the  erection  of  such  buildings  as  may  be  nec- 
essary for  the  purpose  aforesaid;  such  appro- 
priations shall  be  made  and  conducted  in  ac- 
cordance with  the  law  providing  for  compen- 
sation to  the  owners  of  private  property 
taken  for  public  use."  After  provisions  not 
material  to  this  controversy,,  said  section 
farther  declares:  "Such  company  shall,  for 
the  purpose  of  transporting  natural  gas,  oils 
and  water,  be  considered  and  held  to  be  a 
common  carrier,  and  subject  to  all  the  duties 
and  liabilities  of  such  carriers  under  the  laws 
of  this  state."  This  section  imposes  no  reg- 
ulations, rates,  or  limitations  upon  companies 
organized  for  transporting  natural  gas,  other 
than  tliat  they  shall  be  common  carriers. 


Chapter  27,  p.  86,  Acts  1879,  as  amended 
and  re-enacted  by  chapter  44,  p.  100,  of  the 
Acts  of  1891,  regulates  the  transportation 
and  storage  of  petroleum,  and  compels  all 
persons,  corporations,  and  companies  to  con- 
form to  the  regulations  thereby  prescribed; 
one  of  which  is  that  they  shall  accept  all 
petroleum  offered  to  them  in  sufficient  quan- 
tities and  in  merchantable  order,  and  trans- 
port and  deliver  the  same  at  any  delivery 
station  within  or  without  the  state  on  the 
route  of  its  line  of  pipes  which  may  be 
designated  by  the  owners  of  the  petroleum 
BO  offered.  The  act  also  fixes  maximum 
rates  for  transporting  and  storing  petroleum, 
and  provides  for  testing  it,  and  for  montlily 
statements  to  be  made  by  such  persons  and 
companies,  and  imposes  numerous  duties  up- 
on them  and  their  agents.  Bat  this  ifct  la 
silent  as  to  natural  gas. 

It  Is  contended  that  under  the  principles 
laid  down  by  this  court  the  p|Urpose  for 
which  the  petitioner  seeks  to  take  the  land 
Ib  not  a  pubUc  use,  and  this  objection  la 
baaed  largely  upon  the  absence  of  any  legis- 
lative regulations  applicable  to  the  trans- 
portation and  handling  of  natural  gas  sim- 
ilar to  those  applicable  to  mills,  ferries,  rail- 
roads, oil  pipe  lines,  and  other  agencies  hav- 
ing an  undoubted  right  to  condemn  private 
property  for  their  purposes.  In  Varner  v. 
Martin,  21  W.  Va.  634,  the  court  held  as 
'follows:  "Where  the  title  and  control  of  the 
property  to  be  condemned  is  in  private  hands 
or  In  a  corporation,  three  qualifications  are 
necessary  to  impose  upon  it  such  a  public 
use  as  will  justify  the  taking  of  such  private 
property  without  the  consent  of  the  owner: 
(1)  The  use  which  the  public  is  to  have  of 
such  property  must  be  fixed  and  definite. 
The  general  public  must  have  a  right  to  a 
certain,  definite  use  of  the  private  property 
on  terms  and  for  charges  fixed  by  law;  and 
the  owner  of  the  property  must  be  compelled 
by  law  to  permit  the  general  public  to  en- 
joy it  •  •  •  (2)  This  use  of  the  prop- 
erty, which  in  each  case  the  public  must 
have,  mxiat  be  a  substantially  beneficis?  us<i, 
which  is  obviously  needful  for  the  public  to 
have,  and  which  it  could  not  do  without  ex- 
cept by  suffering  great  loss  and  inconven- 
ience. (3)  And  when  the  title  of  property  is 
thus  transferred  by  condemnation  to  an  In- 
dividual or  to  a  corporation,  the  necessity 
for  such  condemnation  mast  be  obvious.  It 
must  obviously  appear  from  the  location  of 
the  property  proposed  to  be  condemned,  or 
from  the  character  of  the  use  to  which  It  is 
to  be  put,  that  the  public  could  not,  without 
great  dlfilculty,  obtain  the  use  of  this  land, 
or  of  other  land  which  would  answer  the 
same  general  purpose,  unless  it  was  con- 
demned. And  in  such  case  the  courts  will 
Judge  of  the  necessity  for  confirming  such 
condemnation."  This  is  approved  In  Rail- 
road Co.  V.  Iron  Works,  31  W.  Va.  710,  8 
S.  E.  453,  and  in  Cemetery  Ass'n  v.  Redd, 
38  W.  Va.  262,  10  S.  B.  406.    In  Salt  Ga  T. 
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Brown,  7  W.  Va.  191,  Judge  Paull  said: 
"What,  tben,  constitutes  a  public  use  as  con- 
tradistinguished from  a  private  use?  The 
most  extended  research  will  not  likely  result 
In  the  discovery  of  any  rule  or  set  of  rules 
or  principles  of  certain  and  uniform  applica- 
tion by  which  this  question  can  be  deter- 
mined in  all  cases.  Eminent  Jurists  and  dis- 
tinguished writers  upon  public  law  do  not 
express  concurrent  or  uniform  views  upon 
this  subject.  It  is  a  question  from  its  very 
natiure  of  great  practical,  perhaps  of  insuper- 
able, difficulty,  to  determine  the  degree  of 
necessity,  or  the  extent  of  public  use,  which 
Justifies  the  exercise  of  this  extraordinary 
power  upon  the  part  of  a  state,  by  which 
the  citizen,  witliout  his  will,  is  deprived  of 
his  property."  What  is  a  public  use  is  in- 
capable of  exact  definition.  The  expressions 
"public  Interest"  and  "public  use"  are  not 
synonymous.  The  establisliment  of  furnaces, 
mills,  and-  manufactories,  the  building  of 
churches  and  hotels,  and  other  similar  enter- 
prises, are  more  or  less  matters  of  public 
concern,  and  promote,  in  a  general  sense, 
public  welfare.  But  they  lie  without  the 
domain  of  public  uses  for  which  private 
ownership  may  be  displaced  by  compulsory 
proceedings.  In  re  Niagara  Falls  &  W.  R. 
B.  Co.,  108  N.  X.  875,  15  N.  E.  429.  In 
Lewis  on  Em.  Dom.  g  165,  it  is  said:  "The 
use  of  a  thing  Is  strictly  and  properly  the 
employment  or  application  of  the  thing  in 
some  manner.  The  public  use  of  a  thing  la 
the  employment  or  application  of  the  thing 
hy  the  public.  'Public  use'  means  the  same 
as  'use  by  the  public'  •  •  •  If  the  con- 
stitution means  that  private  property  can  be 
taken  only  for  use  by  the  public,  it  affords 
a  definite  guide  to  both  the  legislature  and 
the  courts.  Though  the  property  is  vested  in 
private  individuals  or  corporations,  the  pub- 
lic retain  certain  definite  rights  to  its  use  or 
enjoyment,  and  to  that  extent  it  remains 
under  the  control  of  the  legislature.  If  no 
such  rights  are  secured  to  the  public,  then 
the  property  is  not  taken  for  public  use,  and 
the  act  of  appropriation  is  void."  The  char- 
acter of  the  agencies  employed  In  applying 
the  property  to  the  use  of  the  public  is  whol- 
ly unimportant  In  determining  whether  or 
not  the  use  Is  public  or  private.  They  may 
be  municipal  corporations,  private  corpora- 
tions, or  individuals.  Nor  is  It  material  that, 
while  the  public  has  a  fixed,  definite,  and 
certain  interest  or  use  in  the  property,  the 
private  corporations  or  Individuals  upon 
whose  application  the  condemnation  is  made 
derive  private  gain  and  advantage  from  the 
enterprise.  It  Is  enough  that  the  purpose  is 
one  of  public  neceissity  or  great  public  con- 
venience, and  is  made  certainly  and  directly 
subservient  to  public  use,  and  to  such  an  ex- 
tent that  the  use  cannot  be  defeated,  with- 
drawn, or  withheld  by  the  agency  in  whose 
hands  it  Is  thus  placed.  Under  such  con- 
ditions the  property  is  not  transferred  from 
one  private  purpose  or  use  to  another  pri- 


vate use,  but  is  devoted  to  a  public  use,  and 
therefore  within  the  power  of  legislative  ap- 
propriation. It  remains  subject  to  legislative 
control.  But  it  is  not  enough  that  the  gen- 
eral prosperity  of  the  community  will  be 
promoted  by  the  enterprise  or  purpose  for 
which  the  property  is  sought  to  be  taken, 
such  as  the  opening  of  mines,  operatlgn  of 
factories,  etc.  Salt  Co.  T.  Brown,  supra; 
Tamer  v.  Martin,  supra. 

It  is  apparent  that  a  railroad  carrying  pas- 
sengers and  freight,  a  pipe  line  transporting 
oil,  a  ferry  or  bridge  conveying  passengers 
across  streams,  are  public  necessities— as 
much  so  as  common  highways  or  the  naviga- 
tion of  the  waters.  Schoolhouses,  courthouses, 
city  buildings,  and  other  structures  erected 
for  the  use  of  public  officers  and  at  public 
expense  from  funds  raised  by  taxation  are 
purely  of  a  public  nature.  The  reason  for 
deeming  a  water  gristmill  of  a  public  nature 
is  also  clear.  The  purpose  for  which  the  land 
Is  sought  to  be  taken  in  this  instance  differs 
very  materially  from  all  of  these,  it  par- 
takes somewhat  of  the  nature  of  the  use  to 
which  property  is  applied  when  taken  for 
the  purpose  of  supplying  water  to  a  city.  It 
has  none  of  the  characteristics  of  the  common 
carrier,  nor  is  it  in  any  sense  a  use  for  the 
purpose  of  a  highway.  Here  the  dty  of 
Charleston  is  the  place  to  be  supplied  with 
gas.  It  is  situated  at  one  of  the  termini  of  the 
line,  just  as  a  city  at  the  end  of  an  aqueduct 
conveying  water  to  It  It  is  very  well  settled 
by  the  authorities  that  the  power  of  eminent 
domain  may  be  Invoked  for  the  purpose  of 
supplying  water  to  cities.  Gardner  v.  Trus- 
tees, 2  Johns.  Ch.  162,  7  Am.  Dec.  526;  Inhab- 
itants of  Wayland  v.  Commissioners,  4  Gray, 
500;  Kane  v.  Baltimore,  16  Md.  240.  "The 
public  health  of  cities  requires  an  abundant 
supply  of  pure  water,  and  for  this  purpose 
land  may  be  condemned  for  reservoirs  and 
other  facilities  for  supplying  cities  with  water. 
•  •  •  In  like  manner  supplies  of  'water 
may  be  condemned."  Mills,  Km.  Dom.  t  18. 
"The  condemnation  of  property  for  public 
sewers  or  works  for  the  disposition  of  sewer- 
age, for  supplying  a  city  or  town  with  water 
or  gas,  is  so  manifestly  for  public  use  that 
it  has  been  seldom  questioned,  and  never 
denied.  So  supplying  a  city  and  its  inhab- 
itants with  natural  gas  is  a  public  use." 
Lewis  on  E^.  Dom.  {  173.  Natural  gas  is  not 
so  essential  to  the  inhabitants  of  a  city  or 
town  as  water.  But  it  will  hardly  be  con- 
tended by  anybody  that,  in  order  to  make  the 
use  public  in  that  sense  which  will  warrant 
the  appropriation  of  private  property  to  it,  it 
must  be  necessary  to  the  preservation  of  life, 
or  of  such  character  that  Its  place  cannot  be 
supplied  by  something  else.  Chief  Justice 
Marshall,  in  criticising  the  term  "necessary," 
in  McCulloch  V.  Maryland,  4  Wheat  414,  4 
L.  Ed.  579,  said:  "It  does  not  always  import 
an  absolute  physical  necessity  so  strong  that 
one  thing  to  which  another  may  be  termed 
necessary  cannot  exist  without  the  other.    1( 
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reference  be  bad  to  Its  use  In  tbe  common 
affairs  of  the  world  or  iu  approved  authors, 
we  find  It  frequently  Imports  no  more  than 
that  one  thing  is  convenient  or  useful  or  essen- 
tial to  another.  To  employ  the  means  neces- 
sary to  an  end  Is  generally  understood  as  em- 
ploying any  means  calculated  to  produce  the 
end,  and  not  as  being  contlned  to  those  single 
means  vclthout  which  the  end  would  be  en- 
tirely unattainable."  It  is  as  clearly  ap- 
parent that  the  necessity  of  tbe  use  as  re- 
gards the  public  Interests  Is  not  an  absolute 
physical  neces^ty,  as  that  public  use  Is  not 
synonymous  or  coextensive  with  public  util- 
ity, benefit,  advantage,  or  welfare.  It  is  suffi- 
cient If  it  be  a  reasonably  well  adapted 
means  for  the  accomplishment  of  one  or  more 
of  tbe  ordinary  ends  of  public  necessity  or 
convenience. 

Natural  gas  has  become  a  recognized  means 
of  lighting  streets,  public  bulldltags,  business 
houses,  and  private  residences,  and  of  furnish- 
ing heat,  all  of  which  are  necessary  to  tbe 
municipal  and  individual  purposes  of  dtles 
and  towns.  "Heating  being  an  agent  or 
principle  Indispensable  to  the  health,  comfort, 
and  convenience  of  every  Inhabitant  of  our 
cities,  we  do  not  see  why,  through  the  me- 
dium of  natural  gas.  It  may  not  be  as  much 
a  public  service  to  furnish  it  to  the  citizens 
as  to  furnish  water.  It  is  Inquired,  why  do 
not  municipalities  also  purchase  coal  mines, 
and  Issue  their  bonds  therefor,  and  embark  In 
tbe  business  of  mining  and  selling  coal  to 
private  consumers?  An  obvious  reply  Is  that 
coal  and  other  fuel  may  be  carried  to  tbe  con- 
sumer by  the  ordinary  channels  of  trans- 
portation, at  a  comparatively  moderate  ex- 
pense, wblle  In  conveying  natural  gas  streets 
must  be  opened,  pipes  laid,  works  erected, 
fixtures  and  machinery  purchased,  and  other 
expenses  Incurred  beyond  tbe  enterprise  and 
capital  of  an  individual."  State  v.  City  of 
Toledo,  48  Ohio  St.  112,  26  N.  E.  1061,  11  L. 
R.  A.  729.  In  Bloomfleld,  etc..  Natural  Gas 
Light  Ck).  V.  Richardson,  63  Barb.  437,  de- 
cided In  1872,  the  court  said:  "The  use  of  gas 
for  Illuminating  purposes  has  become  almost 
a  necessity  of  modem  civilization.  The 
right  to  take  the  private  property  of  those 
who  own  the  fee  of  streets  and  highways 
may  be  absolutely  necessary  to  the  public  en- 
joyment of  the  benefits  of  this  invention,  and 
we  think  there  can  be  no  doubt,  upon  prin- 
ciple and  upon  the  adjudicated  cases,  that 
tbe  conduction  of  Illuminating  gas,  with  such 
public  objects  as  are  specified  in  the  act  con- 
ferring the  special  powers  upon  this  com- 
pany, is  within  the  category  of  those  public 
improvements  to  enable  which  to  be  carried 
out  the  Legislature  may  confer  upon  the 
parties  engaged  In  the  enterprise  tbe  right 
to  take  the  private  property  necessary  to 
effect  the  object,  upon  making  compensation 
according  to  the  Constitution."  That  was  a 
suit  the  object  of  which  was  to  condemn 
private  property  for  the  use  of  a  private  cor- 
poration organized  to  conduct  natural  gas  to 


cities  by  mains,  to  sell  and  supply  gas  for 
lighting  the  streets,  public  parks,  dwellings, 
and  other  buildings  therein— just  such  a  case 
as  we  have  here. 

But  it  is  claimed  In  this  case  that  the  bene- 
ficial use  or  enjoyment  of  the  property  sought 
to  be  taken  by  the  public  is  not  secured  by 
any  statutory  regulation,  as  hereinbefore 
pointed  out.  It  is  true  we  have  no  general 
statute  of  that  kind.  Why  this  has  been  omit- 
ted we  cannot  inquire,  but  it  must  be  appar- 
ent to  all  that  there  is  a  vast  difference  be- 
tween gas  and  oil,  and  that  it  would  be  diffi- 
cult to  apply  the  regulations  peculiar  to  com- 
mon carriers  to  a  pipe  line  for  conveying  gas, 
for  the  reason  that  it  is  utterly  Incapable  of 
being  deposited  in  bottles,  barrels,  casks,  and 
tanks  at  the  end  of  the  pipe  Une.  Its  nature 
requires  that  it  be  confined  absolutely  from 
the  moment  that  it  comes  from  tbe  earth  un- 
til it  is  used,  and  from  the  spot  of  Its  source 
to  the  point  of  consumption.  There  is  also 
a  limit  beyond  which  it  Is  Impracticable  to 
convey  it  tor  use,  and  its  principal  use  Is  con- 
fined to  tbe  purposes  of  illumination  and  beat 
In  the  dtiea  and  towns.  The  transportation 
and  use  of  it  seems,  therefore,  to  be  suscep- 
tible of  but  little  regulation  beyond  fixing  a 
maximum  price  to  the  consumer,  and  this  the 
municipal  corporations,  to  which  the  Legisla- 
ture has  quallfiedly  delegated  powers  of  local 
government,  have  ample  authority  to  regulate, 
as  well  as  to  impose  terms  and  conditions  such 
as  will  insure  safety  to  the  lives  and  property 
of  citizens  iu  its  use.  But  have  the  citizens  of 
Charleston  an  absolute  and  Indefeasible  right 
to  the  use  of  tbe  gas  upon  reasonable  and  equal 
terms?  Is  the  company  bound  to  furnish  gas 
to  all  who  apply  for  it  without  an  express 
legislative  imposition  of  that  duty  upon  it? 
Undoubtedly.  The  courts  have  so  held  in 
many  of  the  states,  and  their  decisions  are 
grounded  upon  both  reason  and  the  best  of 
authority.  In  Glbbs  v.  Bait.  Gas  Co.,  130  U. 
S.  396,  9  Sup.  a.  553,  32  L.  Ed.  979,  Chief 
Justice  Fuller,  delivering  the  opinion  of  the 
court,  says:  "These  gas  companies  entered 
the  streets  of  Baltimore  under  their  charters 
in  the  exercise  of  the  equivalent  of  the  power 
of  eminent  domain,  and  are  to  be  held  as 
having  assumed  an  obligation  to  fulfill  the 
public  purposes  to  subserve  which  they  were 
incorporated."  In  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  Ed.  77,  Chief  Justice  Walte  said: 
"Enough  has  already  been  said  to  show  that, 
when  private  property  Is  devoted  to  a  public 
use,  it  Is  subject  to  public  regulation."  Oc- 
cupying the  streets  of  Charleston,  by  permis- 
sion of  Its  council  first  had,  for  tbe  purpose  of 
supplying  to  the  Inhabitants  natural  gas,  the 
company  is  bound  to  furnish  gas  to  every  citi- 
een  applying  therefor  and  willing  to  pay  the 
price  agreed  upon  between  the  company  and 
the  city.  The  occupancy  of  the  streets  by 
such  a  company  can  only  be  for  purposes  in 
which  the  public  Is  concerned;  and  the  obli- 
gations thus  assumed  by  the  company,  wheth- 
er expressly  incorporated  In  the  franchise  or 


Digitized  by 


Google 


414 


44  SOUTHBASTBRM  RBPORTBB. 


(W.V*. 


not,  will  be  enforced.  "A  gas  company  Is  of 
a  public  nature  If  It  exerdaes  Its  right  by  tIt- 
tue  of  a  state  law  and  local  ordinances;  and 
wherever,  within  Its  assigned  limits,  It  has 
'connected  Its  mains  and  service  pipes  and 
fixtures  of  Individuals,  It  Is  bound  to  supply 
them  with  gas  on  reasonable  conditions,  when 
they  ask  It"  WlUlams  v.  Mutual  Gas  Co.,  62 
Mich.  499,  18  N.  W.  236,  50  Am.  Rep.  266. 
Substantially  the  same  Is  held  In  Shepard  v. 
Milwaukee  G.  L.  Co.,  6  Wis.  539,  70  Am.  Dec. 
479;  G.  L.  Co.  ▼.  Colllday,  25  Md.  1;  Coy  ▼. 
Ind.  Gas  Co.,  146  Ind.  656,  46  N.  B.  17,  86  U 
R.  A.  535;  Portland  Nat  Gas  &  OH  Co.  ▼. 
State  ex.  rel.  Keen,  136  Ind.  54,  84  N.  B.  818, 
21  L.  R.  A.  639.  The  same  has  been  held  In 
cases  concerning  water  companies,  which,  as 
shown,  are  so  nearly  akin  to  gas  companies. 
In  Olmsted  v.  Aqueduct  Oo.,  47  N.  J.  Law, 
811,  we  find:  "Although  the  aqueduct  char- 
ter contains  no  express  provision  requiring 
the  company  to  supply  all  consumers,  •  •  • 
In  accepting  such  charter  the  company  im- 
pliedly engages  to  use  It  In  a  manner  that 
will  accomplish  the  legislative  design.  It  Is 
thereby  bound  to  supply  on  reasonable  twms 
all  who  apply  for  water."  In  Lumbard  v.- 
Stearns,  4  Cush.  60,  the  court  held:  "By  ac- 
cepting the  act  of  Incorporation,  they  undo- 
took  to  do  all  the  public  duties  required  of 
It" 

Another  objection  m'£:ed  la  that  no  right  to 
the  use  of  gas  is  secured  to  persons  living  out- 
side of  Charleston  along  the  proposed  pipe 
line.  Whether  the  company  is  bound  to  fur- 
nish them,  and  apon  what  terms.  It  is  not  nec- 
essary to  determine.  It  is  sufficient  that  the 
principal  object  or  purpose  to  which  the  proiH 
erty  Is  to  be  devoted  is  supplying  gas  to  the 
city  of  Charleston,  all  of  whose  citizens  have 
a  fixed  and  beneficial  ase,  clearly  shown  to  be 
a  public  use.  It  Is  no  objection  that  this  pro- 
posed public  use  is  confined  In  the  matter  of 
locality  to  Charleston,  If  such  Is  the  case.  "It 
is  not  necessary  that  the  entire  community, 
or  any  considerable  portion  of  It,  should  di- 
rectly participate  In  the  benefits  to  be  de- 
rived from  the  property  taken."  Lewis  on 
Em.  Dom.  §  161,  citing  many  authorities. 

The  circuit  court  having  err^  in  dismiss- 
ing the  petition,  its  Judgment  is  reversed,  and 
the  cause  remanded. 

(6S  W.  Va.  60) 

KNIGHT  V.  NBASB  et  a). 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  4,  1903.) 

BQtJITT  —  EVIDENCE— ANSWER— FRAUDULENT 
CONVEYANCE-BURDEN  OF  PROOF— FRAUD. 

1.  Under  our  statute,  an  answer  to  a  bill  is 
not  evidence  for  the  defendant,  whether  it  be 
sworn  to  or  not.  Its  only  effect  is  to  put  the 
plaintiff  on  proof  of  the  truth  of  the  allega- 
tions in  his  bill,  denied  by  the  answer.  Code 
1809jC.  125,  §«  38,  59. 

2.  Where  a  deed  is  assailed  by  a  creditor  of 
the  grantor  on  the  ground  that  it  was  not,  up- 

5 1.  8m  Fraudulent  ConterancM,  voL  M,  Cent. 
Die.  t  8M. 


on  consideratlou,  deemed  valuable  in  law,  the 
burden  of  proving  that  the  deed  was  made  for 
a  valuable  consideration  rests  on  the  grantee 
or  persons  claiming  the  benefit  of  the  deed. 

3.  It  is  not  always  necessary  that  direct  af- 
firmative or  positive  proof  of  fraud  be  given. ' 
It  may  be,  and  usually  is,  proved  by  drcnm- 
stantial  or  presumptive  evidence.  If  the  evi- 
dence is  sufficient  to  satisfy  the  mind  and  con- 
science of  the  existence  of  the  frsnd,  it  will  be 
sufficient,  although  it  does  not  lead  to  a  con- 
viction of  absolute  certainty.  The  fraud  need 
not  be  proved  beyond  a  reasonable  doubt  Bal- 
lard V.  Chewning,  39  S.  B.  170,  49  W.  Va. 
608,  619. 

4.  A  case  in  which  fraud  may  be  inferred 
from  the  facts  and  circumstances  appearing 
therein. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Mason  County; 
F.  A.  Guthrie,  Judge. 

Bill  by  James  L.  Knight  against  George  M. 
Nease  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

John  E.  Seller,  for  appellants.  Obarles  B. 
Hogg,  for  appellee. 

MILLER,  J.  Appellants,  Henry  Ll^vlng 
and  George  M.  Nease,  appeal  from  a  decree 
of  the  circuit  court  of  Mason  county  made 
and  entered  on  the  17th  day  of  May,  1901, 
In  the  suit  In  equity  wherein  appellee,  James 
L.  Knight,  was  plaintiff,  and  appellants  and 
0.  G.  Sayre  were  defendants.  Plaintiff  filed 
his  bill  at  the  April  rules,  1899,  wherein  he 
alleges  that  on  the  18th  day  of  July,  1894, 
said  Nease  was  the  owner  In  fee  of  50  acres 
of  land,  situate  In  the  county  aforesaid;  that 
on  the  day  and  year  last  mentioned  said 
Nease  and  Sayre  executed  to  plaintiff  their 
note  for  ^500,  payable  12  months  after  its 
date,  with  interest  at  8  per  cent;  that  on  the 
4th  day  of  May,  1898,  plaintiff  recovered  a 
Judgment  In  said  circuit  court  upon  said  note 
against  Nease  and  Sayre  for  ^613.83,  with 
Interest  thereon  until  paid,  and  ^17.40  costs; 
that  no  part  of  the  Judgment  has  been  paid, 
although  execution  had  been  Issued  thereon, 
and  returned  unsatisfied;  that  after  the  exe- 
cution of  the  note,  bnt  before  the  Judgment 
thereon  as  aforesaid,  Nease  transferred  and 
conveyed  said  real  estate  to  Llevlng  "for  the 
ostensible  consideration,  as  expressed  In  the 
deed,  of  5800";  that  at  the  time  of  the  con- 
veyance of  the  land  by  Nease  to  Llevlng 
Nease  was  living  upon  the  land  with  his 
family;  that  it  was  his  home  place;  that 
Lieving  was  at  that  time,  and  still  Is,  the 
father-in-law  of  Nease;  that,  while  the  said 
deed  purports  to  be  for  a  valuable  consider- 
ation, as  expressed  on  the  face  thereof,  in 
truth  and  in  fact  the  said  George  M.  Nease 
made  a  voluntary  conveyance  of  the  said 
real  estate,  without  any  valuable  consider- 
ation therefor,  to  the  said  Henry  Lieving,  as 
aforesaid,  and  that  no  money  or  other  thing 
of  value  passed  between  the  said  Lieving  and 
the  said  Nease  as  a  consideration  therefor, 
and  It  was  a  mere  sham  and  a  shift  to  have 
the  transaction  to  appear  to  have  been  found- 
ed upon  a  valuable  consideration,  so  as  to 
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hinder,  delay,  and  defrand  tbis  plaintiff  in 
the  collection  of  hla  said  debt;  that  said 
conveyance  was  made  by  Nease  to  Llerlng  to 
hinder,  delay,  and  defraud  the  creditors  of 
Neaae,  and  eqtecially  the  plaintiff,  and  of 
this  intention  on  the  part  of  Nease  Lievlng 
had  notice  at  the  time  of  said  conveyance, 
and  that  he  participated  therein,  and  aided 
Kease  In  the  alleged  fraud,  by  accepting  said 
conveyance;  that  ever  since  said  conveyance 
Nease  has  resided  on  the  land  as  If  no  con- 
veyance thereof  had  been  made  as  aforesaid; 
and  that  Nease  and  Sayre  are  insolvent 
The  bill,  which  is  verified  by  affidavit,  then 
propounds  to  defendant  Lievlng  and  to  defend- 
ant Nease,  respectively,  six  several  special 
interrogatories,  not  necessary  to  be  here  set 
out,  and  prays  that  said  interrogatories  may 
each  be  answered,  that  said  deed  may  be  set 
aside  as  to  plalntifTs  said  demand,  and  for 
general  relief. 

The  Joint  and  separate  answer  of  defend- 
ants Nease  and  Lieving  was  filed  to  the  bill, 
"or  to  so  much  thereof  as  they  are  advised 
It  is  necessary  or  material  for  them  to  an- 
swer." They  admit  that  Nease  was  the  own- 
er in  fee  of  the  tract  of  land  described  in 
the  bill  on  the  18th  day  of  July,  1894;  ad- 
mit the  execntion  of  the  note,  judgment  there- 
on, and  nonpayment  thereof,  as  alleged;  ad- 
mit the  conveyance  of  the  land  by  Nease  to 
Lieving;  but  "say  that  about  one  year  be- 
fore said  judgment  was  rendered  respondent 
George  M.  Nease  sold  and  conveyed  to  said 
defendant  Henry  Lieving,  for  the  sum  of 
fSOO,  the  tract  of  land,  and'  respondents,  and 
each  of  them,  deny  that  said  deed  was  made 
to  hinder,  delay,  or  defraud  the  said  plain- 
tiff." "Respondents,  and  each  of  them,  say 
that  said  deed  for  said  tract  of  land  from 
said  George  M.  Nease  to  said  Henry  Lieving 
was  made  in  good  faith,  and  in  truth  and  in 
fact  the  consideration,  $800,  stated  in  the 
said  deed,  was  paid  to  said  George  M.  Nease 
b^  said  Henry  Lieving.  And  said  Henry 
Lieving  says  that  the  allegation  in  said  bill 
wherein  be  is  charged  with  having  knowl- 
edge of  the  intent  on  the  part  of  said  Geo. 
M.  Nease  to  defraud  the  plaintiff  and  other 
creditors  of  said  Nease,  and  that  this  re- 
spondent Henry  Lieving  participated  there; 
In,  is  not  true."  Respondents  also  answered 
the  specific  interrogatories,  and  verified  their 
answer  as  prescribed  by  statute.  Deposi- 
tions were  taken  and  filed  by  both  plaintiff 
and  defendants.  Sayre  did  not  make  any  ap- 
pearance, and  as  to  him  the  bill  was  taken 
for  confessed.  On  the  17th  day  of  May, 
1901,  the  cause  was  heard  upon  the  bill  tak- 
en for  confessed  as  to  defendant  Sayre  and 
Its  exhibits,  upon  the  joint  and  separate  an- 
swer of  Nease  and  Lieving,  with  general 
replication  thereto,  and  upon  the  depositions 
taken  and  filed  as  aforesaid;  whereupon  the 
court  decreed  that  the  defendants  Nease  and 
Sayre  do  pay  to  the  plaintiff  $725.83,  vrlth 
Interest  thereon  ontil  paid,  and  the  costs  of 
suit;  that  the  said  deed  from  Nease  to  Liev- 


ing be  set  aside  and  held  for-  naught  as  to 
plaintiff's  said  demand;  and  that  said  in- 
debtedness constitutes  a  valid  and  subsisting 
lien  on  said  SO  acres  of  land.  This  is  the 
decree  appealed  from. 

The  answer  in  its  denials.  Is  not  as  specific 
and  positive  as  it  might  be,  but  its  sufficiency 
or  insufficiency  is  not  necessarily  a  question 
to  be  here  determined,  as  this  appeal  can  be 
decided  on  other  grounds.  The  Interroga- 
tories contained  in  the  bill  are  as  follows: 
"First  Did  you,  Henry  Lieving,  know  at  the 
time  of  the  said  conveyance,  or  had  you 
been  informed  at  the  time  of  said  convey- 
ance, that  the  said  George  M.  Nease  bad 
signed  a  note  to  the  said  James  L.  Knight  * 
along  with  C.  C.  Sayre,  for  five  hundred 
dollars,  or  any  other  sum,  for  a  loan  of 
money  or  for  any  other  tiling?  Second.  Did 
you,  Henry  Lieving,  pay  any  money  to 
George  M.  Nease  by  reason  of  said  convey- 
ance, and,  if  so,  how  much,  and  where  did 
you  obtain  the  said  money,  and  from  whom? 
Third.  How  far  do  you  live  from  the  resi- 
dence of  tbe  said  George  M.  Nease,  and  how 
long  have  you  continued  to  reside  within  that 
distance  of  him,  the  said  George  M.  Nease? 
Fourth.  What  relation  were  you  to  the  said 
George  M.  Nease  at  the  time  of  the  said 
conveyance,  and  how  long  had  such  relation 
existed  between  you  and  him?  Fifth.  Who 
is  now  living  upon  the  propertjc  conveyed  to 
you  by  George  M.  Nease  by  the  deed  herein- 
before referred  to?  Sixth.  If  you  paid  any 
mo'hey  to  George  M.  Nease  for  said  land,  did 
you  borrow  it,  and,  if  so,  from  whom  did 
you  borrow  it  and  liave  you  paid  the  party 
back  from  whom  you  borrowed?  If  you 
have  paid  the  money  back  to  the  party  from 
whom  you  Iwrrowed  It,  state  where  you  got 
the  money,  and  when,  with  which  to  pay  the 
money  back  to  the  party  from  whom  you 
borrowed  it"  And  said  plaintiff  also  pro- 
pounds the  following  interrogatories,  which 
tbe  said  George  M.  Nease  is  asked  and  re- 
quired to  answer  under  oath:  "B'irst  How 
much  money  did  you,  George  M.  Nease,  re- 
ceive from  Henry  Lieving  for  the  transfer 
of  your  land  as  set  out  and  de8Cril>ed  in  this 
bill?  Second.  When  and  where  did  you  re- 
ceive said  money?  Third.  What  have  you 
done  with  said  money?  State  particularly 
bow  you  have  disposed  of  the  same,  whether 
yon  have  any  left  of  it  and,  if  so,  bow  much, 
and  where  it  is.  Fourtli.  What  relation  were 
you  to  Henry  Lieving  at  the  time  of  the 
transfer  of  said  land  to  blm,  by  yon,  and 
what  relation  are  you  now  to  him?  Fifth. 
Do  you  still  live  npon  the  land  which  you 
transferred  to  Henry  Lieving?  Sixth.  What 
property  did  you  own  at  the  time  of  said 
conveyance  made  by  you  to  said  Henry  Liev- 
ing? Where  was  it  located?  What  was  its 
character,  and  what  was  its  value?"  Liev- 
ing, in  answer  to  the  special  interrogatories 
thus  propoimded  to  him,  says  that  several 
months  before  tl»e  conveyance  was  made  he 
knew  tliat  Nease  and  Sayre  had  executed 
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the  note  to  plaintiff  for  $500,  but  at  the 
time  of  said  conyeyance  he  understood  and 
thought  that  said  note  bad  been  paid  off  by 
Sayre;  tliat  for  said  conveyance  be  paid 
Nease  $700  cash,  which  be  had  had  on  hand 
for  some  time,  and  also  canceled  a  debt  for 
$100,  due  from  him  to  respondent;  that  he 
lived  about  one  mile  from  Nease,  and  had 
so  resided  about  18  years;  that  at  the  time 
of  the  conveyance  he  was  the  father-in-law 
of  Nease,  and  had  been  for  about  17  years; 
that  Mary  L.  Nease,  mother  of  Geo.  M.  Nease, 
had  dower  In  the  tract  of  land  when  pur- 
chased by  respondent,  which  dower  had  Ijeen 
assigned  and  set  apart  to  her  by  agreement; 
tliat  since  said  assignment  and  allotment  said 
Geo.  M.  Nease  had  been  living  with  his 
mother  upon  the  dower  part  of  the  land;  that 
the  residue  thereof  bad  been  in  possession 
and  under  control  of  respondent  and  his  ten- 
ants ever  since  his  purchase  thereof;  that 
respondent  did  not  borrow  any  of  the  money 
so  paid  to  Nease  for  said  land;  and  that  said 
respondent  had  said  money  on  hands,  and 
had  been  saving  the  same  up  for  several 
years.  Defendant  Nease,  in  answer  to  said 
several  special  Interrogatories  propounded  to 
him,  says  that  he  received  from  Lievlng  for 
the  conveyance  of  the  land  $700  In  money, 
$100  of  which  was  paid  to  him  by  Lleving 
on  the  28th  day  of  May,  1897,  at  the  office 
of  John  E.  -Beller,  In  Point  Pleasant;  that 
$600  thereof  was  paid  to  him  by  Idevlng  on 
the  1st  day  of  June,  1897,  at  his  home  In 
Graham  District  of  said  county;  that  this 
money  was  paid  to  him  by  Uevlng  as  part 
consideration  for  the  land  conveyed  to  him 
by  deed  dated  on  the  28th  day  of  May,  1897; 
that  the  balance  of  the  consideration  men- 
tioned In  the  deed,  to  wit,  the  sum  of  $100, 
was  for  a  debt  which  be  owed  to  Lle.vlng, 
and  which  debt  was  canceled  by  the  making 
of  said  deed;  and  that  said  Lievlng  paid 
$700  In  cash.  He  further  states:  That  he 
paid  out  and  used  said  mon^  as  follows: 
To  L.  W.  Brown,  $37.50;  P.  L.  Roush,  $110; 
for  cow,  $22.50;  for  1897  taxes,  $8.91;  Marlon 
Roush,  $23;  S.  E.  McMillen,  $60;  Bertha 
McDaniel,  $28;  Bentz  &  Haywood,  $5;  O. 
M.  Rieliard,  $65;  Dr.  L.  F.  Roush,  $26;  C. 
McCloud,  $4;  O.  A.  Kent,  $6.50;  Wald  Cross, 
$305;  J.  W.  Lievlng,  $93.  That  the  balance, 
$203.54,  was  used  by  him  for  maintenance 
and  care  of  himself  and  family,  and  that  he 
then  had  lione  of  said  money.  That  he  was 
the  son-tn-Iaw  of  Lievlng  at  the  time  of  the 
conveyance,  and  had  been  such  since  1882. 
That  he  then  lived  with  his  mother  on  the 
dower  part  of  said  land.  That  her  house  is 
on  the  dower  part  of  said  land.  That  at 
the  time  of  the  conveyance  to  Lievlng  be 
owned  no  other  real  estate.  That  he  then 
owned  a  cow,  of  the  value  of  $22.50;  a 
watch,  $25;  a  calf,  $5;  plow,  $3;  harrow, 
$1;   hay  fork,  $2;   and  saddle,  $2. 

The  said  interrogatories  having  been  thus 
answered,  the  question  arises  as  to  the  ef- 
fect, if  any,  whiclk  should  be  given  to  said 


answers,  either  In  favor  of  the  plaintiff  or 
of  the  defendants.  It  has  been  suggested 
that  a  defendant's  answers  to  specific  Inter- 
rogatories thus  propounded  are  evidence  for 
him.  Whatever  the  general  equity  practice 
In  this  particular  Is,  or  may  have  been,  we 
hold  that  this  question  is  now  controlled  In 
this  state  by  our  statute.  In  Story's  Eq.  PI. 
(10th  Ed.)  I  38,  It  Is  said:  "It  is  clear  from 
what  has  been  already  said  that  the  interro- 
gating part  of  a  bill  is  not  absolutely  neces- 
sary; because.  If  the  defendant  fully  answers 
to  the  matters  of  the  bill,  with  their  attend- 
ant circumstances,  or  fully  denies  them  in  the 
proper  manner  on  oath,  the  object  of  the 
special  interrogatories  is  completely  accom- 
plished. In  the  old  forms  of  bills  there  ac- 
cordingly were  no  special  Interrogatories. 
But  from  the  considerations  already  mention- 
ed the  insertion  of  special  interrogatories  Is 
often  highly  useful  to  sift  the  conscience  of 
the  defendant,  and  to  almost  universal  In 
practice,  except  In  amicable  suits.  In  truth, 
without  such  interrogatories  it  would  be  im- 
practicable in  many  cases  to  extract  from  a 
reluctant  defendant  the  facts  and  circum- 
stances, so  as  to 'Justify  any  decree."  Bart. 
Ch.  Pr.  VOL  1,  279;  Fletcher's  Eq.  PL  &  Pr.  8 
76,  and  cases  there  cited.  These  authorities 
establish  conclusively  that  the  interrogatories 
are  a  part  proper  of  the  bill,  and  that  the 
answers  thereto  are  a  part  of  the  answer  to 
the  bin.  The  interrogatories  and  their  an- 
swers are  distinctively  parts  proper  of  the 
bill  and  answers  respectively  In  this  causa 
The  Interrogatories  are  Inserted  in  the  bill  be- 
fore the  prayer  and  verification  thereof,  and 
said  answers  thereto  are  also  In  the  body  of 
the  general  answer  to  the  bllL 

Our  Code  1899,  c.  125,  i  38,  declares:  "If 
the  plaintiff  desire  the  defendant  to  answer 
the  bill  on  oath,  he  must  verify  his  bill  by 
affidavit,  and  if  the  bill  be  so  verified,  the 
defendant  must,  In  like  manner,  verify  his 
answer.  But  if  the  bill  be  not  verified,  the 
defendant  need  not  verify  his  answer,  and 
If  he  does  so  It  shall  not  be  entitled  to  any 
more  weight  In  the  cause  than  If  it  had  not 
been  verified."  In  section  59  of  same  cbapter 
it  is  provided:  "When  a  defendant  in  equity 
shall,  in  his  answer,  deny  any  material  alle- 
gation of  the  bill,  the  effect  of  such  denial 
shall  only  be  to  put  the  plaintiff  on  satisfac- 
tory proof  of  the  truth  of  such  allegation, 
and  any  evidence  which  satisfies  the  court  or 
Jury  of  the  truth  thereof  shall  be  sufBclent 
to  establish  the  same."  In  the  case  of  Rogers 
V.  Verlander,  30  W.  Va.  619,  639,  5  S.  E.  847, 
801,  Judge  Green,  in  discussing  this  ques- 
tion, says:  "The  appellant's  counseL  it  is 
true,  claims  that  the  allegations  in  the  an- 
swer of  Mary  A.  Rock  in  reference  to  the 
consideration  paid  by  her  to  J.  W.  Verlander 
for  said  three  acres  of  land  conveyed  by  thla 
deed  are  to  be  regarded  as  evidence  in  her 
behalf  against  the  plaintiff  and  other  cred- 
itors of  J.  W.  Verlander,  as  they  were  re- 
sponsive to  the  allegations  on  the  subject  In 
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tbe  bill.  *  •  •  To  sustain  his  position 
that  these  allegations  in  the  answer  are  to 
be  oonsldered  as  evidence  for  Mary  A.  Rock 
against  the  plaintiff,  as  they  are  responsive 
to  allegations  in  the  bill,  the  appellant's  coun- 
sel refer  to  2  Story,  £q.  Jur.  {  1528,  and  other 
tftt-wrltera.  These  authorities  simply  lay 
down  the  rule,  universally  recognized,  that 
prior  to  the  passage  of  statute  law  regulating 
the  pleading  In  chancery  causes  the  rule  iu 
equity  was.  In  the  language  of  Story:  'In 
every  case  the  answer  of  the  defendant  to  a 
bill  flled  against  him  upon  any  matter  stated 
In  the  bill,  and  responsive  to  It,  Is  evidence  In 
bis  own  favor.'  And  the  reason  given  by 
Story  and  others  for  this  rule  is:  'As  the 
plaintiff  calls  upon  the  defendant  on  oath  to 
answer  an  allegation  of  fact  which  he  makes, 
he  hereby  admits  the  answer  to  be  evidence 
of  that  fact.'  "  "But  this  effect  of  an  answer 
responsive  to  a  bill  has  been  charged  by  our 
statute,  as  well  as  by  the  statute  law  of  moat, 
if  not  all,  of  the  states.  In  this  state,  under 
our  statute  laws,  answers  are  not  usually 
sustained  by  the  respondent's  affidavit:  and 
their  effect  has  been  changed  entirely.  They 
are,  under  our  statute  law,  no  longer  to  be 
regarded  as  evidence  In  any  case,  whether 
they  be  sworn  to  or  not  They  are  simply 
pleading,  and  have  effect  as  such  only,  Just  as 
a  plea  In  a  common-law  case,  whether  it  be 
sworu  to  or  not,  has  no  effect  as  evidence. 
And  hence,  to  use  the  language  of  section  36, 
c.  125,  Code  1887,  p.  785,  'every  material  al- 
legation of  the  bill  not  controverted  by  an 
answer,  •  •  •  gjiall  for  tbe  purposes  of 
tbe  suit,  be  taken  as  true,  and  no  proof  there- 
of shall  be  required.'  This  Is  the  exact  effect 
of  a  plea  at  common  law.  And  section  38, 
c.  125,  Code  1887,  p.  786,  provides  that,  'If 
the  plaintiff  desires  tbe  defendant  to  answer 
the  bin  on  oath  he  must  verify  his  bill  by 
affidavit,  and  If  the  bill  be  so  verlfled,  the 
defendant  must  In  like  manner  verify  his 
answer.  But  If  the  bill  be  not  verified,  the 
defendant  need  not  verify  his  answer,  and  if 
he  does  so  it  shall  not  be  entltied  to  any 
more  weight  in  tbe  cause  than  if  It  had  not 
been  verified.'  In  other  words,  the  only 
weight  tbe  answer  has  In  any  cause  is  the 
weight  attached  to  It  as  pleading.  In  no  case 
is  It  entitled  now  to  any  weight  as  evidence. 
In  this  respect  It  stands  on  the  same  footing 
as  pleas  at  common  law.  They  are  never 
entltied  to  the  weight  of  evidence,  though 
the  particular  plea  may  be  required  to  be 
supported  by  affidavit;  as,  for  Instance,  pleas 
In  abatement  and  pleas  of  non  est  factum. 
See  section  30,  c.  125,  Code  W.  Va.  1887,  p. 
786." 

In  the  case  of  Johnson  v.  Riley,  41  W.  Va. 
147,  23  S.  E.  700,  Judge  Brannon,  In  his  dis- 
senting opinion  filed  In  the  case,  very  tersely 
states  the  same  views,  as  follows:  "The  bill 
charged  that  the  deed  was  without  consider- 
ation, voluntary,  and  fraudulent.  This  call- 
ed on  the  party  to  prove  the  consideration  re- 
cited to  be  true.  Rogers  v.  Verlander,  30  W. 
44S.B.-27 


Va.  619,  6  8.  R  847.  He  did  not  do  so,  un- 
less his  answer  be  read  as  evidence.  The 
rule  was  at  one  time  that  an  answer  respon- 
sive to  the  bill  was  conclusive  evidence  in. 
favor  of  the  defendant,  unless  overcome  by 
two  or  more  witnesses,  or  one  witness  and  . 
corroborating  circumstances;  but  my  under- 
standing has  been,  and,  as  I  had  thought, 
also  that  of  the  profession,  that  our  Code 
provisions  had  uprooted  that  rule,  and  given 
the  answer  no  force  as  proof,  whether  the 
bill  be  sworn  to  or  not,  or  the  answer  sworn 
to  or  not.  Its  only  office  being  now  to  put 
the  plaintiff  to  proof  of  these  things  in  bis  bill 
caUlng  for  proof.  Chapter  125,  §  38  [Code 
1887,  p.  786],  gives  the  plaintiff  right,  by 
swearing  to  his  bill,  to  search  the  conscience 
of  the  defendant  for  purposes  of  discovery  by 
thus  requiring  a  sworn  answer;  but  the  an- 
swer Is  not  evidence  for  defendant,  as  tbe 
section  says  that,  if  the  answer  be  Bwam  to, 
it  shall  not  be  entiUed  to  any  more  weight 
than  if  unsworn.  Now,  this  means  that, 
though  tbe  bill  be  sworn  to,  and  the  answer 
likewise,  yet  the  answer  shall  not  have  any 
more  force  from  being  verified  by  oath.  It 
does  not  mean  that  it  is  no  evidence  only  In 
the  case  where  the  bill  Is  not  swdm  and  the 
answer  Is,  leaving  it  to  be  Implied  that,  where 
both  are  sworn,  the  answer  is  evidence.  The 
plain  meaning  is  that  In  no  case  is  the  an- 
swer evidence.  This  is  plainer  from  section 
59,  declaring  that  when  a  defendant.  In  his 
answer,  denies  any  allegation  of  the  bill.  Its 
effect  shall  only  be  to  put  the  plaintiff  on 
proof  of  the  truth  of  the  allegation.  Does 
not  this  aply  to  all  answers,  verified  or  not 
verified?  Mr.  Barton,  In  note  In  bis  Chan- 
cery Practice  (page  396),  so  construes  our 
statute.  The  very  fact  that  section  59  de- 
clares that  answers  shall  only  put  the  plain- 
tiff on  proof,  coupled  with  the  fact  that 
section  38,  treating  of  those  particular  an- 
swers that  are  verified,  declares  that  they 
shall  have  no  more  weight  than  if  not  verifi- 
ed, ahows  a  cautious  design  In  the  lawmaker 
to  pointedly  and  expressly  so  provide  as  to 
them."  Bronson  v.  Vaughn,  44  W.  Va.  406, 
29  S'.  B.  1022;  Kerr  v.  Hill,  27  W.  Va.  576, 
605;  Jarrett  v.  Jarrett,  11  W.  Va.  584,  630; 
Bart.  Ch.  Pr.  vol.  1,  424.  Why  should  tbe 
interrogatories  be  evidence,  and  the  other 
parts  of  the  answer  not  be  such  ? 

It  seems  to  be  conclusively  established  by 
the  authorities  cited  that  the  answer  is  not, 
nor  is  any  part  of  it,  entltied  now  to  any 
weight  as  evidence.  Its  only  effect  is  to  put 
the  plaintiff  on  proof  of  the  allegations  of  his 
bill,  denied  by  tbe  answer. 

Plaintiff  proved  by  the  deputy  clerk  of  the 
county  court  of  Mason  county  that  Llevius 
was  assessed  on  the  personal  property  books 
as  follows:  For  the  year  1897,  with  three 
horses,  total  valuation,  $100;  two  catUe,  $25; 
two  bogs,  $10;  one  carriage,  $15;  and  house- 
hold and  kitchen  furniture,  $30— total,  $180.- 
'00.  For  the  year  1896,  with  five  horses, 
$150;   six  cattle,  $60;  two  bogs,  $10;   farm- 
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ing  Implements,  $10;  one  carriage,  $5;  and 
household  furniture,  $25— total,  $260.  For 
the  year  1895,  with  personal  property  of  a 
total  valuation  of  $220.  For  the  year  1894, 
with  a  total  valuation  of  $340.  For  the  year 
1893,  with  a  total  valuation  of  $360.  For  the 
year  1898,  with  personal  property,  all  valued 
at  $210,  it  being  three  horses,  two  cattle, 
one  hog,  two  carriages,  farming  implements, 
and  household  and  kitchen  fumltuire.  But 
was  not  for  any  of  the  years  mentioned  as- 
sessed with  any  money,  notes,  or  bonds.  The 
evidence  also  shows  that  Lievlng  was  as- 
sessed for  all  of  the  years  mentioned  with 
551^  acres  of  land  at  a  valuation  of  $750, 
with  6  acres  at  $52.00;  and  for  1808  with 
50  acres,  valued  at  $546.  Nease  did  not  tes- 
tify In  the  case,  but  Lleving  took  and  filed 
his  own  deposition.  In  which  he,  in  sub- 
stance, states  that  the  sale  and  conveyance 
of  the  land  to  blm  were  true  and  honest;  that 
he  could  not  give  the  dates  when  he  got  the 
money  with  which  he  paid  for  the  land;  that 
part  of  the  money  he  got  from  bis  wheat 
crop,  but  Just  how  much  be  did  not  know; 
part  he  got  from  the  sale  of  young  cattle 
and  hogs,  and  some  of  It— Just  how  much 
he  did  not  know— was  money  be  already 
bad;  and  that  he  sold  the  cattle  and  hogs 
mentioned  by  him  Just  before  be  bought  the 
land.  On  cross-examination  be  stated  that 
he  supposed  he  owed  on  the  1st  day  of  April, 
1897,  $300  to  $400;  that  he  owed  Samuel 
Ronsh  the  largest  sum;  he  could  not  state 
the  amount  exactly— about  $200;  that  he 
thought  less  than  $200— how  much  less,  he 
did  not  know;  that  Roush  held  two  notes; 
that  he  did  not  recollect  the  amounts;  that 
he  could  not  tell  what  other  parties  he  owed 
on  April  1,  1897,  but  would  find  out  when 
he  went  home.  He  could  not  state  how 
much  wheat  he  sold,  nor  how  long  before  the 
conveyance  of  the  land  to  him  be  sold  It; 
could  not  say  who  bought  the  wheat,  nor 
how  much  per  bushel  he  got  for  It  He 
could  not  state  how  many  acres  of  wheat  he 
had  in  1896;  was  unable  to  state  bow  much 
wheat  be  sowed  on  bis  own  place  In  1896. 
He  could  not  state  who  threshed  bis  wheat 
crop  in  1806.  He  stated  that  he  had  been 
renting  from  Henderson  Sayre,  but  could  not 
say  whether  be  harvested  wheat  on  Hender- 
son Say  re's  land  in  1896  or  not.  He  could 
not  tell  to  whom  be  paid  the  money  for  the 
threshing.  He  supposed  be  sold  12  to  15 
head  of  cattle  In  1897,  but  could  not  say 
who  bought  them,  nor  how  much  be  got  for 
them.  He  did  not  know  froin  whom  he 
bought  the  cattle;  did  not  know,  how  many 
hogs  he  sold  in  1897;  could  not  say  exactly 
how  old  they  were  when  he  sold  them;  that 
he  generally  raised  them;  and  did  not  know 
how  much  per  pound  be  got  for  the  hogs 
sold  in  1897,  although  they  were  sold  by  the 
pound.  He  stated  that  a  part  of  the  $100 
which  Nease  owed  blm  was  an  open  account; 
that  some  of  it  had  been  standing  for  a  long 
time;  be  did  not  know  bow  long;   be  could 


not  telL  Witness  also  filed  a  statement 
showing  that  on  April  1,  1897,  he  owed  H 
K.  Coe,  $17.70;  W.  A.  Bills  &  Co..  $175.08: 
Waid  Cross,  $24.90;  J.  O.  Hayman,  $10.45; 
H.  W.  Sayre,  $21.50. 

The  deed  acknowledges  a  cash  considera- 
tion of  $800,  paid  on  the  date  of  the  deed 
to  Nease  by.  Lleving,  yet  the  testimony  of 
Lleving,  if  it  Is  to  be  believed,  sbows  ttiat 
only  $100  was  then  paid,  and  that  $600  was 
afterwards,  on  the  1st  day  of  Jime,  1897, 
paid  by  blm  to  Nease.  Lievlng  says  that  he 
then  had  the  $700.  Why  was  it  not  all  paid 
then.  Instead  of  the  $100?  It  is  fair  to  pre- 
sume that  the  $100  was  paid  in  the  presence 
of  Seller,  In  his  ofllce,  if  it  was  so  paid,  be- 
cause be  appears  to  hate  taken  and  certified 
Hevlng's  acknowledgment  of  the  deed.  Why 
Beller  and  Nease  did  not  testify  to  this  mat- 
ter Is  not  explained.  Inasmuch  as  the  deed 
is  attacked  as  voluntary  and  fraudulent,  thii; 
omission  to  testify  raises  a  strong  presump- 
tion that  Beller  and  Nease  would  not  have 
supported  Lieving's  statement  regarding  the 
payment  of  the  $100  bad  they  given  their  evi- 
dence. It  is  also  shown  that  Lleving  and 
Nease  were  father-in-law  and  son-in-law,  bad 
sustained  that  relation  for  about  17  years, 
and  for  all  that  time  had  lived  within  one 
mile  of  each  other.  They  must  have  been 
'  thoroughly  conversant  with  each  other's 
business  relations  and  financial  conditions. 
Lievlng  says  that  he  knew  of  tbe  execution 
of  tbe  note  by  Nease  and  Sayre  to  Knight 
for  $500,  but  was  informed  thdt  it  had  been 
paid  by  Sayre.  Of  whom  he  obtained  tbe 
information  be  does  not  say.  Certainly  not 
from  Knight,  who  could,  and  no  doubt  would, 
have  willingly  given  him 'the  correct  informa- 
tion about  the  matter.  He  says  he  generally 
sold  about  400  bushels  of  wheat  in  tbe  year, 
but  cannot  state  who  bought  It,  or  how  much 
per  bushel  he  received  for  it.  .He  also  says 
that  the  crop  be  sold  shortly  before  be  bought 
the  land  was  raised  by  him  the  year  before. 
He  swears  that  he  sold  12  or  15  bead  of  cat- 
tle in  the  spring  of  1897,  which  were  over 
one  year  old,  yet  his  assessment  for  that 
year  shows  only  2  head  of  cattle,  valued  at 
$25.50.  As  above  shown,  the  largest  valua- 
tion of  personal  property  with  which  he  was 
assessed  was  $360  In  1893,  and  the  smallest 
$180  In  1897.  The  next  smallest  was  $210 
in  1898.  The  list  of  his  creditors  filed  by 
him  shows  quite  a  number  of  them.  It  is 
not  probable  that  Lleving  could  have  con- 
cealed from  the  assessor  and  his  creditors  all 
trace  of  the  $700  and  the  property  (ilalmed 
to  have  been  sold  by  him,  but  not  assessed. 
If  he  had  possessed  tbe  same,  as  stated.  He 
testified  that  be  was  63  years  old,  and  bad 
never  done  anything  but  farm.  He  was  a 
man  fully  matured,  with  nothing  to  divert  bis 
mind  from  bis  usual  vocation,  yet  be  cannot, 
as  It  seems,  recollect  the  stock  owned  by  biin 
on  his  farm,  or  tbe  wheat  produced  by  bis 
toil.  He  can,  however,  prepare  and  file  with 
apparent  great  accuracy  the  names  of  bis 
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seTcral  creditors,  with  the  exact  sums  due  to 
them  respectively.  This  testimony  Is  so  con- 
tradictory and  unreasonable  tbat  we  cannot 
accept  It  as  a  gnlde  by  which  the  rights  of 
the  parties  to  this  suit  must  be  determined. 

The  statement  of  Nease,  filed  with  his  an- 
swer, la  not  less  remarkable.  He  gives  the 
names  of  his  several  creditors,  with  the  ex- 
act amount  paid  to  each.  The  amounts  so 
given  aggregate  ^96.46,  leaving  the  net  bal- 
ance of  1203.54  of  the  $700,  which  balance 
he  used  In  the  maintenance  and  care  of  him- 
self and  bis  family.  No  receipts  are  exhibit- 
ed by  bim  for  any  of  said  disbursements. 
This  answer  and  statement,  however,  is  not 
evidence,  as  we  have  shown.  In  addition  to 
this,  Nease  yet  owed  the  debt  He  soid  his 
home,  bis  only  land,  and  has  failed  to  ex- 
plain the  transaction  by  his  own  evidence. 

The  rule  as  to  proof  of  fraud  is  stated  in 
8  Am.  ft  Eng.  Bnc.  Law,  654,  as  follows: 
"It  is  not  always  necessary,  however,  that 
direct  affirmative  or  positive  proof  of  fraud 
be  given.  It  may  be  and  usually  is  proved 
by  circumstantial  Qr  presumptive  evidence. 
If  the  evidence  is  sufficient  to  satisfy  the 
mind  and  conscience  of  the  existence  of  the 
fraud,  it  will  be  sufficient,  although  it  does 
not  lead  to  a  conviction  of  absolute  certain- 
ty. The  fraud  need  not  be  proved  beyond  a 
reasonable  doubt."  Ballard  v.  Chewning,  49 
W.  Va.  .608,  519,  39  S.  E.  170.  It  was  incum- 
bent on  Lleving  to  show  that  the  deed  was 
made  for  a  valuable  consideration.  Rogers 
V.  Verlander,  30  W.  Va.  619,  6  S.  E.  847; 
ChUds  V.  Huid,  82  W.  Va.  68,  9  S.  E.  362; 
Cohn  V.  Ward,  32  W.  Va.  34,  9  S.  E.  41; 
Hlman  v.  Thorn,  82  W.  Va.  607,  9  8.  B.  930; 
Spence  v.  Smith,  84  W.  Va.  697,  12  &  B. 
828.  This  he  has  not  done.  It  also  satis- 
factorily appears  from  the  facts  and  circum- 
stances In  this  case  that  the  deed  is  fraudu- 
lent as  to  plaintiff's  demand.  Groshom's 
Ex'r  V.  Snodgrass,  17  W.  Va.  717;  Hogg's 
Eq.  Prin.  |  180;    Id.  S§  187,  18& 

There  Is  no  error  in  the  decree  complained 
of.  It  is  therefore  affirmed,  and  the  cause 
must  be  remanded  to  the  circuit  court  of 
Mason  county,  to  be  therein  further  proceed- 
ed with  according  to  the  rules  and  prind- 
ples  governing  courts  of  equity. 

DENT,  J.  (concurring).  I  concur  in  thp 
syllabus  and  conclusion  in  this  case,  but 
not  in  all  that  the  reasoning  or  language 
used  may  import  Section  69,  c.  125,  Code 
1899,  applies  only  to  bills  for  relief,  and 
then  only  to  the  effect  of  a  denial  In  an  an- 
swer of  a  material  allegation  contained  in  a 
bill,  and  provides  that  such  denial  shall  only 
"put  the  plaintiff  on  satisfactory  proof  of 
the  truth  of  such  allegation,  and  any  evi- 
dence which  satisfies  the  court  or  Jury  of  the 
truth  thereof  shall  be  sufficient  to  establish 
the  same."  This  does  not  change  the  former 
practice,  except  as  to  the  quantity  of  proof 
requited  to  overcome  the  denial  in  an  an- 
swer of  an  allegation  contained  in  a  hill.    2 


Tuck.  C!om.  498.  In  all  other  respects  the 
force  of  an  answer  remains  unchanged.  This 
statute  does  not  apply  to  bills  purely  for  dis- 
covery. It  would  be  a  strange  anomaly  to 
permit  the  plaintiff  to  apply  for  a  discovery, 
and  then,  after  the  discovery  is  had,  per- 
mit him  to  proceed  to  overcome  it  by  proof 
in  the  same  suit  He  may  not  use  the  dis- 
covery obtained,  but.  If  he  does  use  It  he 
vouches  for  its  truth;  otherwise  he  would 
be  permitted  to  prove  and  disprove  at  the 
same  time.  Where  a  discovery  is  sought  In  a 
bin  for  relief,  the  plaintiff  is  bound  by  the 
answer  in  so  far  as  it  is  responsive  to  the 
bill  and  free  from  evasion,  unless  it  is  over- 
come by  evidence  which  satisfies  the  court 
that  it  is  false.  This  clearly  Is  within  the 
meaning  of  the  statute  In  En.  Plead.  & 
Prac.  014.  So  this  court  held  In  the  case  of 
Johnson  v.  Riley,  41  W.  Va.  147,  23  8.  B. 
698.  A  wrong  construction  entirely  Is  put 
upon  section  88,  c.  126,  Code  1899,  which 
reads  as  follows:  "If  the  plaintiff  desire  the 
defendant  to  answer  the  bill  on  oath,  be 
must  verify  his  bill  by  affidavit,  and  if  the 
bill  be  so  verified,  the  defendant  must  in 
like  manner  verify  his  answer.  But  If  the 
bill  be  not  verified  jthe  defendant  need  not 
verify  his  answer,  and  If  he  does  so.  It  shall 
not  be  entitled  to  any  more  weight  In  the 
cause  than  if  it  had  not  been  verified."  By  a 
misconstruction  the  latter  clause  of  the  last 
sentence  is  made  to  apply  to  the  first  sen- 
tence so  as  to  make  It  read:  "If  the  plain- 
tiff desire  the  defendant  to  answer  the  bill 
on  oath,  he  must  verify  his  bill  by  affidavit, 
and  if  the  bill  be  so  verified  the  defendant 
must  In  like  manner  verify  his  answer,  and 
if  he  does  so  it  shall  not  be  entitled  to  any 
more  weight  in  the  cause  than  if  it  bad  not 
been  verified."  This  construction  is  so  un- 
justifiable as  to  be  almost  humorous.  The 
meaning  of  the  statute,  is  too  plain  for  any 
such  misconception,  and  this  is  tbat.  If  the 
bill  be  verified,  the  answer  must  likewise 
be  verified,  and,  if  so,  it  has  the  same  force 
and  effect  as  it  always  had,  except  as  modi- 
fied by  section  69,  cited.  But  If  the  bill  be 
not  verified,  the  answer  need  not  be,  and,  if 
it  Is,  it  shall  have  no  more  force  and  effect 
than  If  It  were  not  so  verified,  for  the  very 
good  reason  that  the  plaintiff,  in  not  verify- 
ing the  bill,  has  not  appealed  to  the  defend- 
ant's conscience.  If,  however,  the  plaintiff 
does  verify  his  bill,  and  thereby  appeals  to 
the  defendant's  conscience,  there  Is  no  good 
reason  why  the  answer,  In  so  far  as  respon- 
sive to  the  bill,  should  not  be  taken  as  true 
until  impeached  by  evidence  satisfactory  to 
the  court  And  there  is  good  reason  why  it 
should  be  taken  as  true  until  overcome  by 
satisfactory  proof,  and  this  is  that  the  de- 
fendant as  to  such  matter  has  been  virtually 
made  a  witness  of  by  the  plaintiff  who  put 
him  to  his  oath,  and,  having  thus  testified, 
it  would  be  merely  productive  of  delay  to 
require  him  to  again  testify,  unless  the  plain 
tiff  shows  bv  satisfactory  proof  that  his  r 
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sponses  to  his  Interrogatories  are  false  at 
least  In  some  particular.  If  tbe  plaintiff  eant 
not  do  tills,  It  must  be  presumed  that.  If  the 
defendant  Is  again  Interrogated,  his  responses 
will  be  to  the  same  effect  One  of  the  ob- 
jects of  having  the  bill  yerlfled  Is  to  do  away 
with  the  necessity  of  taking  proof,  and.  If 
the  defendant  has  purged  his  conscience,  and 
tbe  plaintiff  can  show  nothing  to  the  con- 
trary, why  delay  the  case  for  further  proof? 
This  is  a  long  established  practice,  which 
the  statute  has  merely  emphasized,  except  as 
to  the  amoimt  of  proof  required,  Instead  of 
having  overthrown;  and  It  la  a  practice  tbat 
should  be  retained  for  the  expeditious  dis- 
position of  causes  and  tbe  dispatch  of  btisi- 
neaa. 


aa  w.  va.  292) 

BIBLBT  T. 


STACBT  et  al. 


(Supreme  Court  of  Appeals  of  West  Virginia, 
April  18,  1903.) 

■QOTTT— LACHES-UMITATIONS-DEBD-COVB!- 
NANT  OF  WARRANTY— RIGHT  OF  ACTION— 
FRAUDULBNT  CONVBTANCBS-RES  JUDICATA. 

1.  A  legal  demand  sued  on  In  equity  Is  sub- 
ject to  the  statute  of  limitationa,  and  not  laches. 

2.  A  deed  which  sells^  grants,  conveys  "2865 
trees  SO  inch  and  up  ft  1'^  trees  22  to  30  inch 
yellow  poplar,  81  trees  SO  inch  &  ap  and  SO 
trees  22  to  30  inch  cucumber,  &  46  trees  30 
Inch  &  up,  21  trees  22  to  30  inch  Ash  trees  22 
Inches  and  upwards  in  diameter,  marked  thus, 
K,  DOW  sound  and  growing  upon  the  lands  of 
the"  grantor,  imports  a  covenant  or  warranty 
that  such  trees  exist,  of  the  kind  and  character 
named,  as  the  language  used  is  not  a  mere  de- 
scriptive recital,  but  is  the  essence  of  the  con- 
veyance. 

5.  On  such  covenant  or  warranty  a  suit  may 
be  mnintaiued  for  a  deficiency  in  the  number  of 
the  trees  conveyed,  within  10  years  from  the 
date  thereof. 

4.  A  conveyance  fraudulent  as  to  one  creditor 
IS  void  as  to  all  others  of  the  same  class,  and 
a  decree  adjudicating  the  fraudulent  character 
of  such  conveyance  as  to  one  such  creditor 
inures  to  tbe  benefit  of  all  other  creditors  of 
the  same  class  who  take  advantage  thereof  in 
proper  time  by  proper  pleadings. 

6.  When  the  evidence  relating  to  fraud  is 
conflicting,  and  tends  to  support  the  decree  of 
the  circuit  court,  such  decree  will  not  be  dis- 
turbed, unless  plainly  wrong. 

0.  A  decree  in  a  debtor's  suit,  to  which  cred- 
itora  are  not  parties,  directing  tbe  payment  of 
a  certain  fund  to  tbe  attorney  by  virtue  of  an 
assignment  thereof  made  to  him  by  the  debtor, 
la  no  bar  to  a  suit  by  a  creditor  attacking  the 
withholding  and  appropriation  of  such  fund  by 
the  attorney  as  made  with  intent  to  delay,  hin- 
der, and  defraud  the  creditors  of  snch  debtor. 

(Syllabus  by  the  Ck>nrt.) 

Appeal  from  Circuit  Court  Greenbrier 
County;   J.  M.  McWhorter,  Judge. 

BUI  by  Hiram  W.  Sibley  against  John  B. 
Stacey  and  others.  Decree  for  plaintiff,  and 
defendant  Carrie  E.  Thomas  appeals.  Re- 
versed In  part 

H.  S.  Rucker  and  Rucker,  Anderson  & 
Hughes,  for  appellant  Henry  &  Graham 
and  Brown,  Jackson  &  Knight  for  appellees. 

5  i.  Sea  Fraudulent  Conveyances,  vol.  U,  Cent 
Dig  I  974. 


DENT,  J.  Carrie  B.  Tbomas  appeals  from 
a  decree  of  the  circuit  court  of  Greenbrier 
county,  entered  on  the  Ist  day  of  August 
1900,  in  favor  of  Hiram  W.  Sibley,  and  pre- 
sents for  determination  the  fbUowing  two 
questions:  First  Was  the  claim  of  the  plain- 
tiff against  John  E.  Stacey  barred  by  lacbes 
or  the  statute  of  limitations?  Second.  Was 
It  error  to  hold  appellant's  deed  from  said 
Stacey,  dated  September  9,  1895,  fraudulent? 

The  facts  as  to  the  first  proposition  are  as 
follows,  to  wit: 

On  the  13th  day  of  September,  1889,  John 
B.  Stacey  executed  to  plaintiff  the  following 
deed,  to  wit: 

"This  Indenture,  made'  and  entered  upon 
this  18th  day  of  September,  1889,  by  and  be- 
tween John  E.  Stacey  and  Louisa  Stacey,  his 
wife,  of  the  county  of  McDowell  and  state 
of  West  Virginia,  parties  of  the  first  part, 
and  Hiram  W.  Sibley,  of  the  county  of  Mon- 
roe and  State  of  New  York,  party  of  tbe  sec- 
ond part, 

"Wltnesseth:  That  the  parties  of  tbe  first 
part,  for  themselves,  heirs,  and  assigns,  for 
and  In  consideration  of  tbe  sum  of  $3,834.00 
to  ns  In  hand  paid,  the  receipt  of  which  Is 
hereby  duly  acknowledged,  have  bargained 
and  sold,  and  by  these  presents  do  hereby 
bargain  and  sell,  release,  grant  and  convey 
with  covenant  of  general  warranty  of  title, 
unto  the  parties  of  the  second  part,  their 
heirs  and  assigns,  2856  trees  80  Inch  and  up 
&  1733  trees  22  to  80  Inch  yellow  poplar,  31 
trees  30  Inch  &  tip  &  60  trees  22  to  30  Inch 
cucumber,  &  48  trees  30  Inch  &  up,  21  trees 
22  to  SO  Inch  Ash  trees  22  Inches  and  up- 
wards In  diameter,  marked  thus,  K,  now 
sound  and  growing  upon  the  lands  of  tbe 
parties  of  the  first  part 

"And  It  is  further  agreed  that  tbe  itartles 
of  the  second  part  shall  have  their  own  time 
to  take  the  said  trees  of,  and  have  the  right 
of  Ingress,  egress  and  regress  for  the  pur- 
pose of  cutting  and  removing  said  timber, 
together  with  the  right  of  way  over  and 
through  the  lands  of  the  said  parties  of  the 
first  part,  and  the  use  of  such  stone  and  tim- 
ber as  may  be  necessary  to  make  roads  and 
dams  necessary  for  removing  said  timber  by 
hauling  or  floating  the  same;  with  tbe  rignt- 
to  make,  build  and  erect  the  same  necessary 
for  hauling,  splashing  or  floating  the  said  tim- 
ber off  of  said  lands,  or  any  timber  on  ad- 
jacent lands,  or  any  other  timber  which  the 
parties  of  the  second  part  may  have  to  float 
or  move  over  or  through  said  lands,  except 
damage  to  growing  crops,  which  shall  be  iKiId 
for  by  the  parties  of  the  second  part 

"The  lands  on  which  said  timber  stands 
being  as  follows,  to  wit:  A  tract  of  land  ly- 
ing on  Bull  Creek,  a  tributary  of  Tug  river, 
lying  in  McDowell  county.  West  Virginia, 
and  being  about  1600  acres  and  deeded  to 
John  E.  Stacey  by  one  William  WUIlams, 
deed,  dated  Jan.  17,  1887,  and  recorded  In  tbe 
Register's  Office  of  McDowell  county,  In 
Deed  Book  No.  12,  pages  44  and  45;   aim  a 
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tract  of  land  lying  In  McDowell  county  on 
Panther  creek,  a  trlbutai-y  of  Tug  river,  and 
was  deeded  to  William  Btacey  by  John  B. 
Stacey,  dated  Oct  15,  1875,  deed  recorded  In 
Deed  Book  No.  3,  page  84  in  Register's  Office 
of  McDowell  county,  W.  Ta.,  and  was  pat- 
ented In  tbe  name  of  Isom  Blackenship,  pat- 
ent dated  June  3d,  1843,  calls  for  10  acres; 
and  Alfred  Blackenship  dated  May  SOtb, 
184G,  and  call  for  60  acres;  said  land  on 
Panther  creek  was  this  day  deeded  back  to 
Jobs  B.  Stacey  by  William  Stacey  and  wife. 
It  is  mutually  agreed  that  there  shall  not  be 
any  splash  dams  bnllt  above  Mr.  J.  B. 
Stacey's  dwelling  house  where  he  now  lives 
on  tbe  right  hand  fork  of  Bull  Creek. 

"And  In  consideration  of  the  foregoing 
premises,  the  parties  of  the  first  part  do  here- 
by agree  to  protect  and  take  care  of  said  tim- 
ber as  long  as  It  may  remain  upon  said  prem- 
ises. 

"In  testimony  whereof,  the  said  parties  of 
the  first  part  have  hereunto  set  their  hands 
and  seals  this  13th  day  of  September,  1889. 
hu 
"John  B.    X    Stacey.    [SeaL] 
mark 

hOT 

"Lovice    X    Btacey.    [Seal.] 
mark 

"Witness:  W.  H.  Dotson,  W.  H.  Coleman." 
.  The  plaintiff  was  a  citizen  of  tbe  state  of 
New  York,  and  purchased  this  timber  as  an 
investment,  through  an  agent  In  tbe  year 
1898,  having  discovered  within  10  months 
previous  thereto  that  he  had  been  deceived 
as  to  tbe  number  and  size  of  the  trees,  be 
instituted  this  suit  to  require  Stacey  to  make 
good  the  deficiency.  There  seems  to  be  no 
question  but  that  the  deficiency  exists,  and 
that  Stacey  fraudulently  took  advantage  of 
plaintiff's  agent  by  bis  representations  as  to 
the  quantity  and  size  of  the  timber.  Tbe  de- 
cree ascertains  the  deficiency  to  be  $1,589, 
less  two  credits  amounting  to  $125. 

This  claim  is  a  legal,  and  not  an  equitable, 
one,  and  is  therefore  governed  by  tbe  stat- 
ute, except  In  so  far  as  tbe  fraud  of  Stacey 
may  have  delayed  or  prevented  its  prosecu- 
tion. It  is  founded  on  a  written  contract, 
and  is  not  barred  within  less  than  10  years 
from  tbe  date  of  such  contract  Section  6, 
c  104,  Code  1899.  This  contract  covenants, 
in  express  words,  that  tbe  number  of  the 
trees  sold,  marked  with  the  letter  "K,"  are 
"now  sound  and  growing  upon  the  lands  of 
the  parties  of  the  first  part."  If  there  was 
no  other  provision  in  relation  thereto,  tbe 
statute  would  begin  to  run  from  tbe  date 
of  tbe  contract  as  to  tbe  covenant  of  quan- 
tity or  quality,  express  or  implied.  8  Am. 
&  En.  En.  Law  (2d  Ed.)  63,  223.  The  num- 
ber of  the  trees  fixed  is  not  a  mere  descrip- 
tive recital,  but  is  of  tbe  essence  of  tbe  con- 
tract This  deed,  however,  contains  the  fur- 
ther covenant  that  the  party  of  the  first  part 
will  "protect  and  take  care  of  said  timber  as 
long  as  it  may  remain  upon  said  premises"; 
thus  virtnally  retaining  dominion  over  the 


property  until  possession  thereof  is  taken  by 
tbe  grantee.  So  that  -it  may  be  a  question 
whether  tbe  statute  begins  to  run  until  the 
grantor  fails  to  place  the  grantee  in  posses- 
sion of  the  property  on  demand..  This  ques- 
tion, however,  it  is  not  necessary  to  decide, 
as  10  years  bad  not  elapsed  from  the  date 
of  the  deed  at  the  time  of  the  institution  of 
tbe  suit.  For  tbe  same  reason,  It  is  not 
necessary  to  consider  the  fraudulent  conceal- 
ment of  the  right  of  action.  The  claim  be- 
ing legal,  and  not  barred  by  the  statute  of 
limitations,  laches  would  not  defeat  it 

The  second  question— as  to  tbe  fraudulent 
character  of  the  deed— appears  to  have  been 
settled  in  the  prior  case  in  the  same  court  of 
Bank  of  Ronceverte  against  this  appellant 
and  others.  This  is  a  solemn  adjudication 
that  appellant's  deed  was  fraudulent  and 
void  as  to  tbe  bank  debt,  and  this  adjudica- 
tion, remaining  unreversed,  cannot  be  called 
in  question  by  the  appellant  in  any  collateral 
proceedings.  It  may  be  said  that  plaintiff 
was  not  a  party  to  such  suit,  and  has  no 
right  to  take  advantage  of  such  adjudication. 
When  fraud  is  once  established  against  a 
conveyance  as  to  one  creditor,  it  vitiates  such 
conveyance  as  to  all  other  creditors  of  the 
same  class.  As  is  said  in  Bump  on  Bank- 
ruptcy, §  34:  "If  there  is  an  intent  to  delay, 
hinder,  or  defraud  a  particular  creditor,  it 
la  not  necessary  to  establish  an  Intent  to 
delay,  hinder,  or  defraud  all  creditors.  It  is 
not  on  the  other  hand,  necessary  to  establish 
a  specific  design  to  delay,  hinder,  or  defraud 
the  particular  creditor  who  assails  the  trans- 
fer, for  the  intent  to  delay,  hinder,  and  de- 
fraud one  creditor  renders  the  transfer  void 
as  to  all."  Lockhard  &  Ireland  v.  Beckley 
et  al.,  10  W.  Va.  87.  Plaintiff  was  not  re- 
quired to  show  a  fraudulent  intent  to  de- 
fraud him,  but  only  to  show  that  tbe  deed 
was  fraudulent  as  to  a  creditor  of  the  same 
class;  that  is,  one  whose  debt  was  prior  to 
the  conveyance.  In  short  plaintiff  had  only 
to  show  that  the  deed  was  fraudulent  as  to 
the  debt  of  the  Bank  of  Ronceverte,  to  avoid 
it  as  to  bis  debt.  This  be  could  not  show 
by  stronger  evidence  than  by  an  adjudication 
already  made  to  this  effect  Appellant  tries 
to  escape  the  effects  of  such  adjudication  by 
claiming  that,  for  certain  reasons,  she  con- 
sented to  such  decree.  This  cannot  possibly 
destroy  tbe  effects  of  such  adjudication.  It 
is  the  solemn  determination  of  the  court, 
whether  made  with  her  consent  or  without. 
If  with  her  consent  it  is  her  admission  of 
record,  which  she  is  forever  afterwards  es- 
topped from  denying,  it  matters  not  what 
her  purpose  in  making  It  may  have  been. 
Without  regard  to  this  adjudication,  how- 
ever, tbe  badges  of  fraud  and  chrcumstances 
of  suspicious  character.  Including  the  rela- 
tionship of  the  parties  and  their  various  deal- 
ings, the  marriage  contract,  the  original  fraud 
of  Stacey,  his  failure  to  answer  the  amended 
bill  or  testify  in  the  case,  are  so  numerous 
and  glaring  that  it  would  be  impossible  for 
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tbls  court  to  say  that  the  conclusion  reached 
by  the  circuit  coiirt  was  plainly  wrong.  Nor 
win  It  serve  any  good  purpose  to  recite  and 
comment  on  these  various  transactions  at 
length,  but  It  would  only  be  an  unnecessary 
Incumbrance  of  the  record.  Richardson  v. 
Ralphsnyder,  40  W.  Va.  15,  20  S.  B.  854. 

Plaintiff  Insists,  as  a  counter  assignment 
of  error,  that  the  following  part  of  the  de- 
cree, to  wit:  "So  far  as  the  subject-matter 
of  litigation  presented  in  this  cause  between 
plaintiff  and  defendant  H.  S.  Rucker  Is  con- 
cerned, relating  to  the  fund  In  McDowell 
county,  West  Virginia,  which  the  said  H.  S. 
Rucker  claims  under  contract  and  assign- 
ment from  bis  codefendant  John  B.  Stacey, 
the  court  Is  of  opinion,  and  doth  so  adjudge, 
order,  and  decree,  it  la  not  liable  or  subject 
to  the  plaintiff's  debt,  as  It  appears  to  the 
court,  by  a  decree  of  the  circuit  court  of  said 
county  of  McDowell,  in  a  cause  lately  there- 
in pending,  in  the  name  of  John  £.  Stacey 
V.  G.  W.  Doak,  Trustee,  et  al.,  that  said 
fund  was  disposed  of  in  that  court  to  said 
defendant  H.  S.  Rucker,  and  that  such  ac- 
tion of  that  court  concerning  that  fund  can- 
not Ve  inquired  into  by  tbls  court,  and  that, 
so  far  as  this  court  is  concerned,  the  matter 
la  res  adjudlcata.  Wherefore  the  court  doth 
adjudge,  order,  and  decree  that  the  said  H. 
S.  Rucker  be  and  be  is  dismissed  as  a  de- 
fendant to  this  cause;  this  court,  however, 
not  meaning  or  intending  to  Interfere  with 
any  further  rights  of  the  plaintiff,  if  any  he 
has,  to  contest  the  matter  further  In  the 
circuit  court  of  McDowell  county,  and  to 
this  end  this  decree  is  without  prejudice  to 
the  plaintlfT'— should  be  reversed  and  an- 
nulled, and  that  H.  S.  Rucker  should  be  re- 
quired to  pay  the  amount  referred  to  there- 
in and  received  by  him  upon  the  plaintiff's 
debt.  There  is  nothing  in  this  record  to 
show  that  the  question  of  the  fraudulent  re- 
ceipt of  such  money  by  Rucker  was  ever  in- 
volved in  the  litigation  in  McDowell  county, 
or  in  any  wise  passed  upon,  or  could  have 
been  passed  on,  In  such  litigation.  But  this 
question  is  presented  for  the  first  time  by  the 
bill  In  this  cause.  It  therefore  could  not  be  a 
question  of  res  adjudlcata,  nor  can  its  ad- 
judication be  avoided  by  sending  the  parties 
to  McDowell  county  to  litigate  It.  The  ques- 
tion of  fraud  involved  must  first  be  deter- 
mined by  the  circuit  court. 

The  decree  is  clearly  erroneous  In  this  re- 
Rpect,  and  to  this  extent  It  will  be  reversed 
and  annulled,  and  otherwise  aflBrmed. 


(53  W.  Va.  422) 

FLETCHER  v.  PARKER. 

(Supreme  Court  of  Appeals  of  West  Ylrginla. 

April  28,  1903.) 

INFANT— POWER    OF    NEXT    FRIEND— COM- 

PROMISINO  JUDGMENT. 
1.  A   next   friend  of  an  infant  cannot  com- 
promise a  JQdgmeut  recovered  in  action  in  the 

f  1.  8m  iDfanU,  vol.  27,  Cent.  Dig.  i  244. 


name  of  the  infant  by  snch  next  friend,  and, 
on  part  payment,  release  the  judgment. 

2.  In  a  writ  of  error  in  this  court  from  a 
judgment,  an  order  is  made  recitine  that  it  ap- 
peared from  a  writing  filed  that  the  "matters 
in  difference  herein"  have  been  settled,  and  dis- 
missing the  writ  of  error  "agreed"  on  motion 
of  the  plaintiff  in  error;  such  order  is  not  a 
bar  against  the  judgment,  and  does  not  dis- 
charge it. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Summers  Coun- 
ty;  J.  M.  McWhorter,  Judge. 

Bill  by  Louise  Fletcher,  by  her  next  friend, 
against  J.  A.  Parker.  Decree  for  defendant, 
and  plaintiff  appeals.    Reversed. 

John  Osborne  and  Thompson  &  Lively  (or 
appellant.    Miller  &  Read,  for  appellee. 

BRANNON,  J.  Louise  Fletcher,  an  Infant, 
by  Frank  Lively,  as  her  next  friend,  filed  a 
bill  against  J.  A.  Parker  in  the  circuit  court  ot 
Summers  county,  stating  that,  suing  by  her 
next  friend,  J.  R.  Fletcher,  she  had  recovered 
In  said  court  a  Judgment  for  $750  against 
Parker;  that  Parker  obtained  from  the  Su- 
preme Court  a  writ  of  error  to  the  Judgment, 
but,  before  it  was  passed  upon  on  its  merits, 
Parker  effected  a  compromise  with  said  next 
friend,  Fletcher,  by  which  Fletcher  agreed  to 
take  $200  in  full  payment  of  the  Judgment, 
and  that  then  Parker  procured  some  order  to  be 
entered  by  this  court,  which  was  sent  down  tb 
the  circuit  court,  not  saying  what  order,  nor 
in  fact  filing  it;  that  said  next  friend,  Fletch- 
er, had  no  right  to  make  such  compromise  or 
collect  the  Judgment;  that,  as  the  plaintlfl 
was  an  Infant,  she  was  not  bound  thereby; 
that  said  Judgment  was  yet  unpaid.  The  bill 
stated  that  Parker  was  owner  of  certain  real 
estate,  and  prayed  that  the  Judgment  of  the 
Supreme  Court,  and  that  of  the  circuit  court 
(without  saying  what  it  was)  pursuant  to  the 
order  of  this  court,  be  set  aside,  as  invalid, 
and  that  the  real  estate  be  sold  to  pay  the 
Judgment.  Parker  demurred  to  the  bill  and 
filed  an  answer.  This  answer  sets  up  that 
Parker,  at  the  request  of  said  next  friend, 
Fletcher,  compromised  said  judgment,  and 
that  Parker  paid  Louise  Fletcher  and  J.  R. 
Fletcher  $200  In  full  settlement  and  discharge 
of  said  judgment  and  all  their  claim  against 
him,  and  they  executed  a  full  and  final  release 
and  discharge,  and  also  made  an  indorse- 
ment and  release  on  the  margin  of  the  record 
of  the  Judgment,  and  executed  an  order  to  the 
circuit  court  to  dismiss  the  suit  (None  was 
pending.)  The  answer  further  set  forth  that 
then  an  order  was  entered  in  the  Supreme 
Court  dismissing  said  writ  of  error  agreed. 
The  order  made  by  the  Supreme  Court  reads 
thus,  as  exhibited  with  the  answer:  "It  ap- 
pearing to  the  court,  by  a  written  agreement 
duly  signed  by  the  parties  Interested  in  this 
case,  and  filed  with  the  papers,  that  the  mat- 
ters and  difference  herein  have  been  fully  set- 
tled, and  on  motion  of  plaintiff  in  error,  by 
Miller  &  Read,  his  attorneys,  this  case  is  dis- 
missed agreed,  at  cost  of  plaintiff  In  error,  ex- 
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cept  statute  fee,  which  Is  ordered  to  be  cer- 
tified to  the  circuit  court  of  Summers  county." 
The  decree  of  the  circuit  court  recites  that  the 
cause  -was  heard  on  the  bill,  demurrer,  pleas, 
and  answer,  and  general  replication,  and  that 
the  court  was  of  opinion  that  the  bill  was 
not  good,  and  sustained  the  demurrer  to  It, 
and,  the  plalntillC  not  wishing  to  amend  the 
bill,  "the  court  having  decided  the  merits,  and 
the  case  being  submitted  to  the  court  for  its 
decision  on  the  merits  upon  all  the  papers  and 
proceedings  aforesaid,  and  {he  court  having 
considered  said  case  on  the  merits,  and  being 
of  opinion  that  the  plalntlCf  is  not  entitled  to 
the  relief  prayed  therein,  it  is  adjudged,  or- 
dered, and  decreed  that  the  plaintiff's  bill  be 
dismissed."    The  plaintlfT  appeala 

We  have  a  bill  plainly  bad,  for  the  reason 
that  it  does  not  show  that  execution  was  re- 
turned "no  property  found,"  or  that  two  years 
had  passed  without  execution.  Dunfee  v. 
Chllds,  45  W.  Va.  155,  30  S.  E.  102.  And  It 
does  not  aver  that  the  property  sought  to  be 
sold  would  not,  by  rental,  pay  the  debt  in  five 
years.  So  there  wfts  no  error  in  sustaining 
the  demurrer. 

Does  the  bill  show  a  sustainable  case?  That 
the  contract  of  compromise  is  not  valid  to 
bind  the  infant  against  disaffirmance  Is  plain. 
It  oi)erated  to  her  prejudice,  and  can  be  re- 
pudiated by  her.  She  could  not  compromise. 
16  Am.  &  Eng.  Ency.  L.  286.  '  She  thus  did 
not  bind  herself  by  her  own  act  Is  the  com- 
promise by  her  next  friend  binding  on  her?  It 
is  not  "A  next  friend  cannot  compound  a 
Judgment  nor  release  nor  discbarge  a  cause 
of  action,  out  of  court  He  has  no  power 
to  settle  or  compromise  without  the  express 
sanction  of  the  court  But  a  compromise 
may  be  enforced  by  the  court  when  made 
for  the  infant's  benefit"  14  Ency.  PI.  &  Prac. 
1040.  In  the  present  case  the  compromise  lost 
to  the  Infatit  three-fourths  of  the  Judgement 
Why  should  the  act  of  a  next  friend  be  bind- 
ing In  this  Instance?  He  Is  not  a  party,  but 
the  infant  is  the  real  party,  to  the  suit.  The 
next  friend  Is  one  to  prosecute  and  look  after 
the  suit  His  duties  and  powers  end  with 
Judgment  recovered.  He  cannot  receive  pay 
of  it,  but  payment  must  be  made  to  the  regu- 
lar guardian  or  to  the  court  Lawson  v. 
Klrchner,  50  W.'Va.  344,  40  S.  E.  344;  14 
Ency.  PI.  &  Prac.  998,  1037;  Miles  v.  Kalg- 
ler,  80  Am.  Dec.  425;  Smith  v.  Kedus,  44  Am. 
Dec.  429.  A  compromise  by  a  next  friend 
may  be  made  good,  in  a  suitable  case,  by  the 
court's  approval  in  the  case.  Tripp  v.  Olf- 
ford  (Mass.)  29  N.  E.  208,  31  Am.  St  Rep. 
530.  'Many  cases  are  cited  in  44  L.  R.  A.  168. 
But  no  order  of  the  cfarcult  court  appears.  It 
could  make  none  after  Judgment. 

What  becomes  of  the  $200  paid  under  the 
compromise?  Shall  It  go  to  Parker's  credit? 
No;  because,  to  allow  this,  we  have  to  affirm 
th&t  the  compromise  was  valid.  We  do  not 
have  to  discuss  in  this  case  the  nice  ques- 
tions as  to  whether  an  infant  who  has  sold 
property  or  made  a  contract  and  elects  to  dls- 


aflkm,  must  first  repay  the  consideration  and 
place  the  other  party  in  statu  quo.  For  such 
discussion,  see  Mustard  v.  Wohlford's  Heirs, 
15  Grat  343,  76  Am.  Dec.  209;  Gillespie  v. 
Bailey,  12  W.  Va.  70,  29  Am.  Rep.  445;  Bed- 
inger  v.  Wharton,  27  Grat.  857.  It  does  not 
appear  what  has  become  of  the  |200.  The 
question  we  have  Is  simply  whether  an  infant 
or  a  next  friend  can  compromise  and  release 
a  Judgment,  and  accept  payment  of  the  com- 
promise. To  make  this  a  partial  payment,  we 
have  to  decide  that  an  infant  or  next  friend 
can  collect  a  debt  Would  payment  of  a  note 
or  any  other  debt  to  an  infant  be  valid? 

What  is  the  effect  of  the  dismissal  by  this 
court  of  the  writ  of  error  from  the  Judgment? 
It  Is  claimed  that  it  Is  res  Judicata,  bars  the 
Judgment,  satisfies  it  We  do  not  think  so. 
In  Pethtel  v.  McCuUough,  49  W.  Va.  520,  89 
S.  E.  199,  we  held  that  an  order  dismissing  a 
case  in  a  court  of  original  Jurisdiction  is  a 
bar  to  another  suit  on  the  same  cause  of  ac- 
tion. What- does  a  dismissal  "agreed,"  made 
in  the  Supreme  Court  upon  a  writ  of  error  to  a 
Judgment  of  a  circuit  court  Import?  Such  a 
dismissal  In  any  court  cannot  cover  any  more 
than  is  hivolved  in  the  case.  In  the  circuit 
court  It  Involves  the  whole  controversy.  In 
the  Supreme  Court,  only  error.  The  original 
controversy  is  merged  in  the  Judgment  as  a 
finality.  Surely  a  dismissal  In  this  court  has 
no  reference  to  the  controversy,  but  leaves 
the  Judgment  standing.  Only  reversal  can  af- 
fect it  A  dismissal  agreed  of  a  writ  of  error, 
therefore,  would  purge  error,  would  be  a  re- 
lease of  error,  and  bar  another  writ  of  error, 
as  that  error  was  Involved  In  the  suit  called  a 
"writ  of  error."  Matters  occiuring  after  ap- 
peals, as  payment  release  of  error,  and  the 
like,  going  to  bar  the  appeal,  may,  In  proper 
mode,  be  made  In  the  appellate  court,  and  Is- 
sue made  thereon.  Little  v.  Bower,  134  U.  S. 
647,  10  Sup.  Ct  620,  33  L.  Ed.  1016;  2  Cyc. 
1007;  Hlte's  Heirs  v.  Wilson,  2  Hon.  &  M. 
268.  In  this  Instance  the  court  simply  re- 
cites that  It  appeared  from  a  paper  that  the 
matters  In  difference  had  been  settled,  and 
disnlissed  the  writ  of  error  on  motion  of 
Parker.  There  was  no  issue  of  payment  The 
other  side  did  not  appear  to  the  motion.  It 
cannot  be  said  that  this  court  really  passed  on 
the  fact  of  payment,  and  adjudged  and  found 
such  payment  so  as  to  make  the  dismissal 
res  Judicata  on  that  fact.  The  paper  referred 
to  in  the  order  recites  the  fact  of  payment 
but  shows  no  compromise  on  part  payment 
If  there  had  been  a  controversy  upon  it,  the 
court  would'  have  held  it  invalid  as  payment 
as  it  was  signed  by  the  Infant  and  next 
friend;  but  the  dismissal  was  on  motion  of 
Parker,  without  appearance  by  the  other  side. 
There  was  no  issue  of  payment  The  court 
did  no  more  than  allow  a  dismissal.  We  do 
not  think  the  order  is  a  bar,  but  only  a  dis- 
missal of  the  writ  of  error.  Neither  is  It  a 
ratification  by  this  court  of  a  compromise,  be- 
cause this  was  not  the  court  to  do  this;  the 
circuit  court  being  the  proper  one  before  Judg- 
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ment,  but  not  after.  And  Oie  compromise  waa 
not  before  this  court— only  a  receipt 

The  court  erroneously  decided  the  case  on 
the  merits,  as  the  bill  stated  a  claim  for  relief 
on  the  merits.  The  decree  la  not  baaed  alone 
on  defects  of  the  bill.  The  bill  la  not  dismiss- 
ed for  that  cause,  but  on  the  merits.  Though 
the  plaintiff  declined  to  amend,  seeing  that  the 
bin  may  be  amended,  we  will  reverse  the  de- 
cree, at  the  costs  of  the  appellant,  and  remand 
the  cause,  with  leave  either  to  amend  the  bill 
in  the  respects  pointed  out.  or  to  dismiss  the 
suit  without  prejudice  to  the  right  of  Louise 
Fletcher  to  bring^  another  chancery  suit  to 
enforce  the  Judgment  or  to  collect  It  at  law. 
Van  Winkle  v.  Blackford,  33  W.  Va.  688,  11 

B.  B.28. 

(B3  W.  Va.  108) 

CROSSLAND  V.  CROSSLAND. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  4,  1903.) 

INJUNCTION— SALE  BT  ADHINISTRATOR-TITLB 
OP  PROPBRTT  IN  DISPUTB. 

1.  V.  C,  administrator  of  the  estate  of  F.  J. 

C,  filed  her  bill  in  the  circuit  court  of  T.  coun- 
ty November  4  1901,  against  G.  T.  C,  late 
husband  of  P.  J.  C,  In  posscimion  of  the  per- 
sonal property  on  the  real  estate  held  by  nim 
by  the  curtesy,  a  part  of  which  personal  prop- 
erty defendant  admitted  the  administrator  waa 
entitled  to,  bnt  a  part  of  which  he  claimed  the 
title  to  himself;  praying  that  defendant  be  re- 
strained   and    enjoined    from   interfering   with 

Elaintiff  in  making  sale  of  said  property  on  the 
ome  premises,  and  that  the  writ  of  injunction 
be  served  on  the  morning  of  the  day  of  sale, 
November  16,  1901,  by  the  sheriff  of  T.  coun- 
ty, or  his  deputies,  and  that  he  be  directed  in 
said  injunction  to  brevent  by  restraint  and  ar- 
rest the  said  O.  T.  C.  from  violating  such  in- 
hibition and  injunction;  and  further  praying 
that  she  also  have  the  protection  of  the  said 
sheriff  to  the  auctioneer  and  to  the  people  who 
might  attend  the  said  sale  to  bid  on  said  prop- 
erty, and  in  pursuance  of  said  sale  to  make  re- 
moval of  any  property  that  they  might  pur- 
chase. Etild  error  to  grant  the  Injunction  "as 
grayed  for  In  the  bill,"  as  it  appeared  from  the 
in  itself  that  the  title  to  the  property  sought 
to  be  sold  was  in  question. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Tucker  County ; 
John  Homer  Holt  Judge. 

BUI  by  Victoria  Orossland  against  George 
T.  Crossland.  Decree  for  plaintiff,  and  de- 
fendant appeals    Dismissed. 

O.  O.  Strieby,  for  appellant  Onnnlngbam 
tc  Stallings,  for  appellee. 

McWHORTBB,  P.  ProTj  J.  Crossland 
died  on  the  1st  of  February,  1901,  leaving  a 
husband,  George  T.  Crossland,  and  nine  chll* 
dren,  and  leaving  some  personal  property,  as 
well  as  real  estate,  all  of  which  she  disposed 
of  by  will.  On  the  29th  day  of  August,  1901, 
America  Victoria  Crossland,  one  of  the  heirs, 
was  appointed  and  qualified  as  administra- 
tor. The  said  George  Crossland  claimed  a 
part  of  the  personal  property  as  his  own,  and 
objected  to  the  appraisers  appraising  such 
parts  of  the  property  as  he  claimed  to  own 
individually,  and  objected  to  the  sale  thereof 


by  the  administrator;  and  on  the  28th  day 
of  October,  1901,  the  said  George  T.  Cross- 
land  gave  the  administrator  the  following 
notice  In  writing:  "To  Victoria  Crossland, 
Administratrix  of  Provy  J.  Crossland,  de- 
ceased: Tou  are  hereby  notified  to  come  and 
take  into  your  possession  all  of  the  personal 
estate  of  the  said  Provy  J.  Crossland,  de- 
ceased, and  to  Immediately  remove  the  same 
from  my  premises,  which  said  premises  I 
now  occupy  as  my  home,  and  wherein  I  hold 
a  life  estate  by  virtue  of  being  the  husband 
of  the  said  Provy  J.  Crossland,  deceased. 
You  are  further  notified  that  the  major  part 
of  the  property  you  have  advertised  for  sale 
as  such  administratrix  is  my  individual  prop- 
erty, the  possession  and  ownership  whereof 
I  have  always  heretofore  enjoyed  without 
having  the  title  thereto  called  into  question, 
and  which  I  shall  under  no  circumstances 
suffer  you  to  sell  or  dispose  of.  Tou  are 
further  notified  that  I  will  not  permit  you  to 
make  sale  of  any  property  niran  the  said 
premises  on  the  16th  day  of  November,  1901, 
and  in  case  you  should  attempt  the  same 
you  will  be  treated  as  a  tresphsser,  and  shall 
be  dealt  witb  in  relation  thereto  according 
to  law.  Given  under  my  band  this,  the  28th 
day  of  October,  A.  D.  1001.  George  T.  Cross- 
land."  On  the  4th  day  of  November,  1901. 
Virginia  Crossland,  the  administrator,  pre- 
sented her  bill  against  George  T.  Crossland, 
closing  with  the  following  prayer:  "The 
plaintiff  therefore  prays  that  the  said  George 
T.  Crossland  be  restrained,  Inhibited,  and  en- 
Joined  from  interfering  with  her  la  making' 
sale  of  said  property  on  the  home  premises 
aforesaid,  and  that  the  writ  of  injunction 
be  served  on  the  morning  of  the  day  of  said 
sale  by  the  sheriff  of  said  Tucker  county, 
or  bis  deputies,  and  that  be  be  directed  In 
said  Injunction  to  prevent  by  restraint  and 
arrest  the  said  George  T.  Crossland  from 
violating  such  inhibition  and  Injunction.  She 
further  prays  that  she  also  have  the  protec- 
tion of  the  said  sheriff  to  the  auctioneer  and 
to  the  people  who  may  attend  said  sale  to 
bid  on  said  property,  and  in  pursuance  of 
said  sale  to  make  removal  of  any  property 
that  they  may  purchase,  or  any  of  them; 
and  to  cany  out  this  sale  she  prays  that  the 
said  Crossland  may  be  inhibited  and  restrain- 
ed by  said  injunction  by  the  sheriff  present 
and  that  afterwards,  in  case  of  any  violation 
of  the  injunction,  the  said  Crossland  be  dealt 
with  In  relation  thereto  according  to  law. 
And  she  further  prays  that  she  may  have 
such  other,  both  special  and  general,  relief 
to  which  she  may  be  entitled,  and  that  in 
the  end  such  Injunction  and  inhibition  be 
made  perpetual.  And  she  will  ever  pray"— 
upon  which  bill  the  Judge  awarded  an  In- 
junction "as  prayed  for."  The  bill  alleges 
that  the  defendant  as  plaintiff  was  informed, 
had  refused  to  renounce  the  wUl  as  to  his 
curtesy  In  the  real  estate,  but  under  the  will  ' 
took  possession  of  the  two  horses  that  wera 
left  to  blm  by  the  deceased;   that  after  the 
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death  of  plalntilTB  mother,  the  testator,  plain- 
tiff went  to  their  home  in  Canaan  valley,  in 
Tucker  county,  and  there  attempted  to  pre- 
serve and  take  care  of  the  property  of  wUch 
her  mother  had  died  possessed,  and  to  care 
for  her  two  younger  brothers;  but  after  a 
long  stay  of  five  or  six  months  her  father, 
the  defendant,  made  It  so  unpleasant  for  her 
and  her  sister,  Samantha,  who  was  assisting 
her  In  taking  care  of  the  property  and  family, 
that  finally  she  concluded  to  administer  and 
sell  the  property,  and  disburse  the  proceeds 
according  to  the  will,  and  as  provided  by  law; 
that,  after  her  appointment  as  administratrix, 
the  defendant  became  much  more  abusive  and 
vindictive  towards  her  and  all  of  her  broth- 
era  and  sisters;  that  within  the  then  last 
week  she  and  her  sisters  were  compelled  to 
go  away  from  home;  that  on  the  17th  of  Oc- 
tober, the  date  of  the  appraisal,  defendant 
obstructed.  Interfered,  and  denied  her  right 
of  having  said  property  appraised;  that  It 
was  finally  done  after  great  difficulty  and 
embarrassment  to  the  appraisers  as  well  as 
to  herself  and  all  the  parties  concerned. 
Plaintiff  charges  defendant  with  being  very 
eccentric,  having  a  terrible  temper,  and  abso- 
lutely irreconcilable  when  he  "takes  a  no- 
tion," and  charges  him  with  being  of  intem- 
perate habits  to  a  considerable  extent,  and, 
when  drinking,  was  very  violent;  that,  if  the 
estate  was  not  permitted  to  be-  administered, 
he  would  take  possesBion  of  It,  and  in  a  short 
time  it  would  be  entirely  dissipated,  destroy- 
ed, and  otherwise  misappropriated;  that  de- 
fendant was  obstructing  and  hindering  her 
In  the  course  of  her  administration  of  said 
estate  by  threatening  violence,  and  had  given' 
her  written  notice  that  she  should  not  sell  the 
property  on  the  premises,  and  ordered  her  to 
immediately  remove  it,  but  claimed  much  of 
the  property  as  his  own,  and  flies  as  an  ex- 
hibit with  her  bin,  the  written  notice  which 
is  copied  above;  that  she  had  advertised  the 
property  for  sale  on  the  16th  of  November, 
but  believed  she  would  be  prevented  from 
making  the  sale  at  that  date  through  the 
conduct  of  the  defendant  without  the  inter- 
ference of  a  court  of  equity;  alleging  that 
the  property  advertised  for  sale  belonged  to 
the  estate  of  the  decedent,  and  filed  certain 
affidavits  of  several  of  her  sisters  and  broth- 
ers setting  forth  that  fact;  that  all  of  the 
heirs  that  were  present  were  urging  her  to 
make  sale  of  the  property,  and  would.  If  she 
did  not  administer  on  It,  hold  her  responsible 
on  her  bond;  that  she  had  been  unable  to  ad- 
minister on  said,  estate  through  fear  of  per^ 
sonal  and  bodily  injury,  not  only  to  herself, 
but  to  others  who  attempt  to  purchase  or  re- 
move any  of  said  property;  that  defendant 
would  undertake  to  do  violence,  and  In  all 
probability  excite  at  said  sale  riot  and  blood- 
shed; that  she  bad  been  advised  that  under 
these  circumstances  a  court  of  equity  would 
aid  and  assist  her  by  prohibiting,  restraining, 
and  enjoining  said  defendant  from  interfer- 
ing; that,  in  connection  with  this,  "she  char- 


ges that  the  said  defendant  Is  not  financially 
liable  for  any  of  the  estate  that  he  may  dis- 
sipate and  misappropriate,  for  he  owns  noth- 
ing except  a  half  nndlvided  Interest  In  said 
25%  acres  of  land,  the  whole  of  which  Is 
valued  at  about  $150,  and  the  two  horses 
aforesaid,  and  possibly  some  other  trinkets  of 
property  which  do  not  amount  in  value  to- 
over  $100  to  $150."  After  expressing  the  re- 
luctance she  had  in  pursuing  this  course 
against  her  father,  follows  the  very  remark- 
able prayer  to  the  said  bllL  Although  this 
injunction  was  granted  on  the  4tb  day  of 
November,  tOOl,  the  request  contained  In  the 
prayer  that  the  injunction  should  be  served  on 
the  morning  of  the  day  of  sale  was  followed 
to  the  letter,  and  served  at  the  time  indicated. 
On  the  same  day  the  defendant  gave  notice, 
in  writing,  of  a  motion  to  dissolve  the  Injunc- 
tion on  the  21st  of  November.  The  defend- 
ant filed  his  answer,  in  which  he  denies  all 
the  material  allegations  of  the  bill,  set- 
ting up  his  claim  to  the  title  of  the  property 
advertised  to  be  sold,  and  prays  the  dissolu- 
tion of  the  injunction,  and  that  he  be  rein- 
stated in  his  rights,  and  that  his  property 
which  was  sacrificed  by  the  sale  made  by 
plaintiff  on  the  16th  of  November,  under  his 
own  eyes,  be  restored  to  him,  or  that  he  be 
redressed  In  a  legal  manner  for  the  conver- 
sion thereof;  and  filed  affidavits  in  support 
of  his  answer;  and  to  which  answer  there 
does  not  appear  to  have  been  a  replication. 
The  cause  came  on  to  be  heard  on  the  27th 
of  November,  when  the  following  decretal 
order  was  entered:  "This  cause  came  on 
this  day  to  be  heard  upon  the  motion  of  the 
defendant  to  dissolve  the  injunction  hereto- 
fore awarded  herein  in  vacation,  upon  the 
answer  and  affidavits  filed  therewith  In  sup- 
port thereof  to  the  biU  of  the  plaintiff,  and 
offldavits  filed  therewith  in  support  thereof; 
also  which  bill  was  filed  at  November  rules, 
1001,  and  which  motion  to  dissolve  the  said 
injunction  the  plaintiff  resisted,  and  was  ar- 
gued by  counsel;  and  upon  consideration  of 
said  motion  the  court  is  of  opinion  that  the 
same  should  be,  and  is  hereby,  overruled,  and 
this  cause  Is  ordered  to  be  matured  at  rules." 
From  which  order  the  defendant  appealed, 
and  says:  "It  was  error  for  the  court  to 
have  awarded  the  said  injunction,  for  the 
allegations  of  plaintiff's  bill  are  not  subjects 
of  equity  interference,"  and  "that  the  court 
erred  in  refusing  to  dissolve  the  said  injunc- 
tion, because  (a)  the  bill  was  not  sufficient  In 
law;  (b)  after  the  extravagant  allegations 
of  said  bill  were  wholly  denied.  In  unambigu- 
ous terms,  with  no  proof  to  sustain  such  al- 
legations. It  waf>  the  duty  of  the  circuit  court 
to  have  dissolved  the  said  injunction,"  and 
also  that  the  proceedings  were  in  many  other 
respects  uncertain,  informal,  Illegal,  and  erro- 
neous. 

It  clearly  appears,  as  well  from  the  bill  as 
from  the  answer,  that  the  title  to  much  of 
the  property  advertised  to  be  sold  was  In 
question,  and  It  also  appears  from  the  prayer 
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of  the  bin  that  the  purpose  was  to  use  the 
process  of  the  court  to  enable  the  administra- 
tor to  make  sale  of  the  property  without  first 
settling  the  title  thereto.  "Where  the  ob- 
ject of  the  suit  la  a  perpetual  Injunction,  and 
there  1b  a  controversy  as  to  the  legal  rights 
of  the  parties,  the  relief  will  be  denied  until 
the  right  is  established  by  law."  10  A.  &  E. 
E.  L.  799  (1st  £d.),  and  cases  there  cited. 
In  1  Spelling  on  Injunctions  and  other  Ex- 
traordinary Remedies  (section  180)  It  Is  said: 
"Although  many  cases  appear  to  have  devi- 
ated from  the  principle,  yet  It  Is  the  well-es- 
tablished policy  and  rule  of  courts  of  equity 
to  refrain  from  interfering  in  controverted 
questions  Involving  titles  which  may  be  set- 
tled In  a  legal  forum.  The  Inadequacy  of  le- 
gal remedies  to  afford  protection  Is  the  prin- 
cipal ground  of  jurisdiction  in  all  questions 
pertalping  to  real  estate  and  in  matters  in- 
volving the  title."  And  section  181:  "A 
court  of  law  is  the  proper  tribunal  to  investi- 
gate the  legal  title,  and  a  court  of  equity  will 
only  interfere  to  protect  an  equitable  agakist 
a  strictly  legal  title,  or  compel  a  discovery  to 
protect  a  legal  title.  •  •  •  3ut,  ordinari- 
ly, the  Injunction  will  be  refused  against  a 
defendant  In  possession  claiming  title  until 
the  title  Is  established  by  law."  And  cases 
there  cited.  And  In  section  333,  under  bead- 
ing, "Title  in  Dispute":  "In  these,  as  in  oth- 
er, cases  courts  of  equity  will  refuse  to  as- 
sume jurisdiction  to  try  and  determine  legal 
questions  which  are  controverted."  Roatb  v. 
DriscoII,  20  Conn.  533,  52  Am.  Dec.  352; 
Prentiss  v.  L«rnard,  11  Vt.  135, 

The  bill  ijs  somewhat  inconsistent  with  it- 
self. One  allegation  Is  that,  if  the  estate  is 
not  permitted  to  be  administered  upon,  the 
defendant  would  take  possession  of  it,  and 
in  a  short  time  would  dissipate,  destroy,  and 
otherwise  misappropriate  the  same;  clearly 
Inferring  that  defendant  was  not  'then  In  pos- 
session. Another  allegation  is  that  the  de- 
fendant. If  permitted  to  remain  In  possession 
and  control  of  said  personal  property,  would 
dispose  of  it,  dissipate  and  destroy  and  oth- 
erwise misappropriate  the  whole  of  the  per- 
sonal estate.  We  wonld  infer  from  this  al- 
legation that  he  was  already  in  possession  of 
It,  and  that  is  the  true  state  of  the  case. 
The  defendant  was  in  possession  of  the  whole 
of  it,  bnt  claiming  title  to  only  a  part  He 
conceded  the  title  to  the  administrator  to  a 
part  of  it,  and  asked  ber  to  take  possession 
of  It,  as  she  admits  In  her  bill.  In  Spelling 
on  Injunctions  (section  24):  "Equity  has  no 
jurisdiction  to  interpose  for  the  prevention  of 
crime  or  to  enforce  moral  obligations,  nor 
will  it  interfere  for  the  prevention  of  illegal 
acts  merely  because  they  are  illegal.  »  »  » 
One  reason  for  noninterference  is  a  funda- 
mental want  of  Jurisdiction;  another  is  the 
existence  of  an  adequate  remedy  at  law.  In 
other  words,  the  subject-matter  of  equity  Ju- 
risdiction is  the  protection  of  civil  rights  and 
private  property,  and  not  the  punishment  or 
prevention  of  crime  or  immoral  acts,  when  not 


In  connection  with  violation  of  private  right" 
In  Schoonover  v.  Bright,  24  W.  Va.  698,  it  Is 
held:  "An  injunction  will  be  dissolved  on  the 
hearing  If  the  answer  fully,  plainly,  and  posi- 
tively denies  all  of  the  material  allegations 
of  the  bill  upon  which  the  Injunction  was 
founded  and  there  is  no  proof  to  establish 
said  allegations."  And  In  Kester  v.  Alex- 
ander, 47  W.  Va.  329,  34  S.  E  ,819  (Syl.,  point 
1):  "When  a  case  is  beard  legally  on  a  bill 
and  answer  (the  answer  denying  the  mate- 
rial allegations  of  the  bill),  and  general  rep- 
lication exhibits,  and  upon  a  motion  to  dis- 
solve an  injunction,  in  the  absence  of  evi- 
dence tending  to  prove  the  material  allega- 
tions of  the  bill  it  is  error  in  the  court  to 
refuse  to  dissolve  the  Injunction."  From  the 
allegations  and  prayer  of  the  bill  it  clearly 
appears  that  the  object  and  purpose  of  the 
suit  and  proceeding  was  to  wrest  the  posses- 
sion of  the  property  from  the  defendant,  and 
to  hold  him  in  arrest,  If  need  be,  nntU  the 
property  could  be  sold,'  without  giving  the 
defendant  an  opportunity  to  assert  his  rights 
to  the  title  and  possession  of  the  property  In 
a  proper  proceeding  and  under  the  process  of 
the  court  The  property  was  taken  from  his 
possession  and  sold  immediately  without  the 
rights  of  the  parties  being  settled.  Defend- 
ant certainly  bad  bis  right  to  a  day  in  court 
before  thus  being  deprived  of  property  of 
which  be  was  possessed,  and  to  which  be 
claimed  title.  Section  10,  art  8,  of  our  C!on- 
stitutlon,  provides,  "No  person  shall  be  de- 
prived Of  life,  liberty  or  property,  without 
due  process  of  law,  and  the  judgment  of  his 
peers."  In  this  case  this  vital  and  salutary 
provision  of  our  fundamental  law  was  cleai^ 
ly  violated.  The  allegations  of  the  bill  ad- 
mit that  defendant  claimed  title  to  the  prop- 
erty, while  the  prayer  was  that  defendant 
should  be  restrained  from  interfering  with 
the  sale  of  the  same,  and  that  be  have  no 
notice  thereof  until  the  morning  of  the  sale, 
and  that  the  sheriff  be  directed  in  said  In- 
junction to  prevent  by  restraint  and  arrest 
the  said  defendant  from  violating  such  Inhi- 
bition, and  Injunction,  aai  the  injunction  was 
granted  "as  prayed  for  in  the  bill,"  and  lit- 
erally carried  out  The  sheriff,  figuratively 
speaking,  held  the  defendant  while  the  ad- 
ministrator sold  the  property.  In  Schoonover 
V.  Bright  supra  (Syl.,  point  2),  It  Is  held: 
"To  warrant  the  interference  of  a  court  of 
equity  to  restrain  a  trespass,  two  conditions 
must  coexist:  First,  the  plalntlfTs  title  must 
be  undisputed,  or  established  by  legal  ad- 
judication; and,  second,  the  Injury  complain- 
ed of  must  be  Irreparable  In  Its  nature." 
Lazzell  v.  Garlow,  44  W.  Va.  466,  30  S.  B. 
171.  It  is  not  claimed  under  the  bill  that 
the  first  condition  exists,  for  the  claim  of  the 
plaintiff  to  the  property,  as  shown  by  the 
allegations  of  the  bill,  was  neither  undisput- 
ed nor  established  by  legal  adjudication. 
Nor  does  it  appear  from  the  allegations  of 
the  bill  that  the  second  condition  Is  met;  on 
the  contra  17,  the  bill  files  as  an  exhibit  a 
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notice  to  tbe  administrator  In  luting,  by  the 
defendant,  served  uiwn  ber,  "to  come  and 
take  Into  yonr  possession  all  of  tbe  personal 
property  of  tbe  said  Provy  J.  Croasland,  de- 
ceased," and  was  notified  In  tbe  same  paper 
that  the  major  part  of  the  property,  as  ad- 
vertised for  sale  by  the  plaintiff,  was  claimed 
to  be  the  defendant's  Individual  property. 
Defendant  admitted  In  this  notice  that  a  part 
of  the  property  belonged  to  the  estate  to  be 
administered,  and  expressed  a  willingness  to 
give  It  np,  and  at  the  same  time  notified 
plaintiff  of  bis  (defendant's)  rights;  and  to  get 
possession  of  the  property  of  tbe  estate  Il- 
legally held  by  defendant,  If  any,  tbe  plain- 
tiff had  an  adequate  remedy  at  law,  and  tbe 
defendant  was  entitled  to  make  his  defense 
at  law,  and  establish  his  title,  if  any  he 
bad. 

It  Is  Insisted  by  appellee  that  the  decree 
In  this  case  Is  not  appealable,  and  she  bases 
ber  contention  on  Robrecht  v.  Robrecht,  46 
W.  Va.  739,  84  8.  B.  801.  Tbe  case  cited  can- 
not help  tbe  plaintiff  In  this  cause.  That 
was  an  Injunction  merely  ancillary  to  the 
relief  sought;  Its  object  being  to  preserve  tbe 
status  of  the  property  until  tbe  final  dispo- 
sition of  tbe  case.  In  this  case  the  bill  was 
purely  a  bill  of  Injunction,  and  was  so  pre- 
pared that  It  served  Its  whole  purpose  In  the 
mere  execution  of  tbe  order  of  Injunction. 
In  all  my  experience  and  observation  I  must 
say  it  is  tbe  most  complete,  self-executing, 
legal  proceeding  I  have  ever  seen.  Tbe  or- 
der bere  appealed  from  comes  clearly  with- 
in the  purview  of  clause  7,  (  1,  c.  135,  Code 
1899.  Tbe  bill  has  no  equity,  and  Is  wholly 
Insnfllclent  upon  which  to  grant  an  Injunc- 
tion. The  bill  bad  no  other  object  than  to 
assist  the  administrator  In  making  sale  of 
the  property  without  first  settling  the  title 
to  the  property  proposed  to  be  sold  in  tbe 
manner  provided  by  law.  The  bill  had  ac- 
complished Its  purpose,  and  there  could  be 
no  reason  for  directing  the  same  to  be  ma- 
tured at  rules.  The  Injunction  was  Improp- 
erly awarded,  and  should  have  been  dis- 
solved on  motion  on  the  bill  and  answer. 

Tbe  order  of  tbe  court  refusing  to  dis- 
solve tbe  Injunction  Is  reversed,  and  thia 
court,  proceeding  to  render  such  decree  as 
the  circuit  court  should  have  rendered.  It 
Is  adjudged,  ordered,  and  decreed  that  the 
Injunction  g^ranted  in  this  canse  be,  and  tbe 
same  Is  hereby,  dissolved,  and  tbe  bill  dis- 
missed, and  that  tbe  appellant  recover 
against  the  appellee  the  costs  of  his  appeal, 
as  well  as  the  costs  of  his  defense  in  the  cir- 
cuit court 


(»2  -W.  Va.  420) 
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(Supreme  Court  of  Appeals  of  West  TIrglnla. 

March  14,  1903.) 

CRIMINAL  LAW— CORRECTION  OP  RBCORD— 
BILL  OF  EXCEPTIONS— GRAND  JURY— SUM- 
MONINO— HOMICIDE— EVIDENCE!. 

1.  Where  the  record  shows   that   "T.,   who 
itands  indicted  for  felouy,  was  this  day  set  to 


the  bar  in  custody  of  tbe  Jailer  of  W.  county; 
therenpon  the  said  prisoner  for  plea  says  he  la 
not  guilty  as  in  the  Indictment  against  him  is 
alleged,  and  of  this  be  puts  himself  upon  the 
country,  and  tbe  prosecuting  attorney  doth  the 
like,  and  Issne  is  thereon  joined,"  and  on  the 
14th  day  of  February  the  jury  rendered  a  ver- 
dict of  guilty  on  said  plea,  and,  on  the  14th 
day  of  March  following,  defendant  moved  the 
court  to  correct  the  record  of  the  plea  of  not 
guilty  entered  January  30th,  and  tendered  alB- 
davits  of  defendant,  of  defendant's  counsel,  and 
others^  in  support  of  the  motion  to  show  that 
the  plea  of  not  guilty  was  entered  by  defend- 
ant's attorney  and  not  by  him  in  person,  held, 
not  error  to  refuse  the  filing  of  such  affldavita. 

2.  Tbe  office  of  a  bill  of  exceptions  is  to  call 
the  attention  of  the  court  to  some  specific  mat- 
ter as  to  which  error  is  claimed;  and  when  the 
exceptant  relies  npon  the  bill  of  exceptions  he 
must  show  by  means  of  it  the  error  complained 
of  clearly  and  afflrmatively;  and  in  order  to 
have  relief  he  must  further  show  that  such  er* 
ror  was  to  his  prejudice. 

8.  Where  the  record  shows  that  on  a  certain 
day  "V.,  gentleman,  foreman,  this  day  appoint- 
ed by  the  court  as  such"  (and  16  others,  nam- 
ing them)  "were  impaneled  and  sworn  a  grand 
jury  of  inquest,  in  and  for  the  body  of  the 
county  of  W.,  and,  having  been  charged,  were 
sent  to  their  room  to  consider  of  the  business 
before  them,"  and  no  irregularity  in  summoning 
or  convening  tbe  grand  jury  is  pointed  out  in 
a  bill  of  exceptions,  it  wHl  be  presnmed  that  no 
such  irregularity  existed. 

4.  It  is  not  error  to  exhibit  to  the  jury  on  the 
trial  of  a  homicide  the  deadly  weapon  or  in- 
strument .with  which  the  act  was  committed, 
the  same  being  identified  as  the  one  ao  used. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Wood  CJounty;  L.  N. 
Tavenner,  Judge. 

Thomas  Tucker  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

J.  F.  Laird,  for  plaintiff  in  error.  H.  H. 
Moss,  Jr.,  Atty.  Gen.,  for  the  Stata 

McWHOBTER,  J.  Thomas  Tucker  was 
convicted.  In  tbe  criminal  court  of  Wood 
county,  upon  Indictment  for  tbe  murder  of 
Mary  Beall,  alias  Maiy  Bell,  alias  Mary  Hel- 

mick,   on. the  day  of  January,   1902. 

Defendant  applied  to  the  circuit  court  of 
Wood  county  for  a  writ  of  error,  which  was 
refused  on  tbe  16tb  day  of  May,  1902.  He 
then  applied  to  and  obtained  from  one  of  the 
Judges  of  this  court  a  writ  of  error  and  su- 
persedeas to  tbe  execution  of  the  judgment 
rendered  by  the  said  criminal  court.  Ii-  tne 
course  of  tbe  trial  tbe  defendant,  by  counsel, 
took  seven  separate  bills  of  exceptions  to  tbe 
rulings  of  tbe  court  Tbe  first  bill  of  excep- 
tions sets  out  that  after  the  jury  bad  return 
ed  their  verdict  in  the  case  the  prisoner  mov- 
ed to  get  aside  tbe  verdict  and  grant  him  a 
new  trial  on  tbe  ground  that  tbe  verdict  was 
contrary  to  tbe  law  and  the  evidence,  and  on 
the  further  ground  of  after-discovered  evi- 
dence, and  filed  In  supimrt  of  bis  motion  the 
atfidavitB  of  J.  £>.  Frankling,  John  Carter, 
and  W.  A.  Smith.  The  court  overruled  tbe 
motion,  to  which  ruling  the  defendant  except- 
ed. J.  Ii.  Frankling,  tbe  first  witness  sworn 
in  tbe  case,  says  that  when  Tucker  came 
home  that  evening  the  white  'woman,  Mary 
Bell,  was  there  waiting  for  the  defendant; 
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"She'  came  at  half  past  aeven^  and  waited 
there  until  a  quarter  after  eight,  waiting  for 
him  to  come  home;  and  no  sooner  than  he 
bad  been  in  he  threw  off  his  hat  and  pulled 
off  one  shoe  to  go  to  bed,  and  called  to  bis 
ma  to  give  blm  some  tobacco;  and  this  wo- 
man Bald,  'Come  ou,  and  go  with  me  np 
street,'  and  he  didn't  answer,  and  he  started 
to  make  a  cigarette,  and  be  raised  up  and 
spobe  to  ber,  and  she  never  answered  him; 
and  she  said,  'Come  on,  and  go  with  ibe  to 
the  comer  anyhow';  and  he  said,  'AH  right,' 
and  went  to  the  porch;  and  he  said,  'It  is 
raining  too  bard  out  there';  and  she  says, 
'Come  on,*  and  be  went  back,  and  they  pitch- 
ed Into  quarreling,  and  I  could  not  under^ 
stand  what  was  said;  and  she  says,  'Come 
on;'  and  he  says,  'I  will  go  with  you  to. the 
corner  if  it  will  do  you  any  good;'  and  she 
started  off,  and  says,  'Come  on,  and  go  up  to 
the  comer;  I  will  make  it  all  right;  I  will 
fix  you.'  Q.  When  did  you  first  see  blm 
again?  A.  Well,  in  about  twenty  minutes 
after  that  be  came  back*  hollering,  and  he 
said,  'Ma,  I  am  ready  to  die  now;  I  have  kill- 
ed Mary  Bell';  and  she  said,  'No,  you  haven't' 
I  got  up  then,  and  started  after  an  officer  to 
manage  him.  I  goes  up  street—  Well,  I 
started  after  an  officer,  and  in  going  up  it 
was  very  dark  and  raining,  and  I. fell  over 
this  body,  which  I  supposed  was  a  body  un- 
til I  struck  a  match;  so  I  undertook  to  light 
a  match  and  see  what  it  was,  and  I  saw 
that  there  was  something  lying  there,  but  I 
could  not  tell  what  it  was;  my  match  went 
out.  Q.  When  you  first  struck  the  match 
what  did  yon  see?  A.  I  thought  it  was  a 
person.  I  goes  to  headquarters,  and  an  ofl9- 
cer  came  down  with  me.  He  threw  bis  light 
on  the  body."  He  and  the  ofllcer  then  went 
to  the  house,  and  in  answer  to  the  question, 
"What  occurred  when  you  got  to  th6  house?' 
be  testified:  "Well,  I  do  not  know  what  oc- 
curred; why,  we  just  found  Tom  hollering 
as  usual.  The  officer  got  In  ahead  of  me,  and 
when  I  got  In  I  saw  be  was  full  of  blood.  I 
did  not  know  where  it  came  from.  Q.  When 
Tom  first  came  home  did  you  notice  any 
blood  on  him?  A.  He  bad  a  little  blood  on 
bis  hand  and  on  bis  cuff.  Q.  Did  you  notice 
anything  in  bis  hand?  A.  He  had  a  razor." 
The  razor  was  shown  the  witness,  and  idep- 
tified  as  being  the  same  that  the  prisoner 
had.  John  Carter  said  he  was  attending 
church  that  night,  and  was  sent  for  and  went 
upstairs  where  Tom  Tucker  was;  that  be 
was  going  through  the  room,  and  Tom's  step- 
father had  Tom  by  the  arm.  "He  says,  'Un- 
cle Jack,  I  done  It;  I  killed  the  woman,  and 
want  to  die.'  I  says,  'No,  you  will  not  kill 
yourself.'  Mr.  Tucker  took  bold  of  bis  arm. 
Then  he  repeated  to  me,  'Give  me  my  re- 
volver; I  want  to  kill  myseir;  and  I  says, 
'No,  Tom,  as  you  did  not  do  yourself  up  while 
you  was  at  it,  you  can't  do  it  now.'  And 
then  tbey  went  for  the  doctor.  He  says,  'Did 
you  ever  love  a  woman?'  and  I  says,  'No, 
never  enough  to  kill  ber  and  kill  myself.' 


And  then  be  says,  "Well,  I  killed  her  for  love, 
and  want  to  kill  myself.'  And  it  was  all  I 
could  do  to  bold  bim.  I  stayed  there  until 
the  policemen  came."  W.  A.  Smith  testified 
as  follows:  "Well,  on  the  night  of  the  mur- 
der I  was  at  the  depot,  B.  &  O.  depot,  at  the 
10:30  train.  Q.  What  position  do  you  occupy, 
If  any?  A.  Lieutenant  of  police.  X  went 
ahead,  and  met  Mr.  FrankUng  on  the  comer. 
I  went  ahead  down  to  the  comer  of  Sixth 
and  Ann  streets;  Just  a  few  steps  below,  tbe 
woman  was  lying  there.  I  bad  a  flash  light 
in  my  pocket,  and  I  flashed  it  on  her.  H«: 
throat  was  cut  I  went  ahead  after  Tom 
Tucker  down  to  bis  father's  bonse^  and  be 
was  there  walking  tbe  floor,  and  I  went  In, 
and  he  was  talking  something  about  writing 
a  letter  to  bis  brother.  I  says,  'What  is  the 
trouble  here,  Tom?'  He  says,  1  killed  her 
because  I  loved  her.'  Mr.  Carter  was  in 
there.  I  told  bim  to  take  bold  of  him  and 
make  him  sit  down.  He  sat  there  a  few  min- 
utes and  wanted  to  see  his  mother.  She  said 
she  didn't  want  to  see  bim,  tbe  condition  be 
was  In.  He  wanted  to  send  and  get  some 
beer.  He  wanted  to  send  for  some  of  his 
friends,  the  boys  be  bad  been  runnbig  with. 
Some  officers  came  round.  I  had  tbem  go 
and  telephone  for  an  undertaker,  and  for  a 
cab  to  take  bim  away  In.  He  <Ud  not  look 
able  to  walk.  I  also  had  them  telephone  for 
Dr.  Keever,  and  Dr.  Keever  came  in,  and  be 
said  to  take  Urn  to  tbe  county  Jail.  Q.  What 
was  tbe  matter  with  him?  A.  He  had  cut  a 
gash  in  bis 'throat.  Q.  Well,  now,  you  say 
when  you  would  not  let  him  send  for  the  beer 
it  angered  him?  A.  Yes,  sb:;  anything  that 
we  crossed  him  In  he  seemed  to  get  angry, 
and  tried  to  tear  loose  from  ns."  He  further 
stated  that:  "After  we  had  started  to  Jail 
with  bim— we  got  around  the  comer  about  30 
steps  I  presume— be  says,  'I  killed  ber,  and  I 
ought  to  go  to  hell  for  It' "  3.  B.  O'Neal,  a 
city  policeman,  says:  "I  got  orders  from  the 
night  clerk  to  go  down  on  Sixth  street;  that 
there  was  a  woman  killed.  I  got  down,  and 
run  right  on  the  woman,  and  seen  ber  laying 
there  on  her  back,  with  ber  eyes  open  and 
her  throat  cut  I  went  down  to  Tucker's 
home,  and  went  In.  As  I  went  In,  Tom  says, 
'Hello,  Jim!'  and  shook  bands  with  me.  Q. 
Who  did?  A.  Tom  Tucker.  Lieutenant  told 
me  to  go  and  telephone  for  an  undertaker 
and  the  coroner,  and  told  me  to  take  charge 
of  the  body.  I  went  back  down  and  took  hold 
of  Tom,  and  got  his  coat  on,  and  took  htm  to 
Jail.  Q.  State  whether  or  not  the  defendant 
exhibited  any  temper  there  that  night  A. 
No;  I  do  not  know.  Q.  What  was  he  doing? 
A.  He  said  he  wanted  to  see  his  mother,  and 
wanted  to  write  a  letter  to  his  brother.  I 
believe  be  did  write  some  words  to  his  broth- 
er. Every  little  bit  he  would  say,  'I  want  to 
see  my  mother.  I  want  to  see  my  mother.' 
We  took  him  out  and  when  we  got  up  street 
be  pulled  his  coat  up  this  way  (indicating). 
When  we  got  arotmd  by  Camp's  house  be 
says,  'I  will  go  to  bell  tor  this.'     I  says. 
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'How  la  tbatr  He  aayi,  'I  will  go  to  beU 
totc  this.  I  ought  to  go  f  <«  this.'  I  told  bim 
to  walk  (aster.  He  says,  'I  can  ran  If  you 
want  me  to.'  Q.  Was  he  talking  sensible? 
A.  Oh,  yes,  he  acted  sensible.  He  acted  like 
he  was  drank.  I  conld  smell  the  wbisky  on 
his  breath.  He  was  not  boisterous  or  any- 
ways dangerous  or  anything."  Dr.  W.  S. 
Keever,  coroner,  states  that  he  found  the 
body  of  the  woman  on  the  pavement  on  Sixth 
street,  and  Mr.  O'Neal  guarding  the  body; 
that  he  had  information  that  the  man  who 
killed  her  was  In  the  last  house  on  Sixth 
street;  that  he  went  to  the  bouse,  there  was 
some  gentleman  there  with  a  lantern  who 
went  to  show  him  the  house;  when  he  went 
In  there  were  three  men  holding  Tucker; 
that  he  asked  Tucker  why  he  killed  this 
woman.  "He  turned  round  and  began  to 
curse  me.  He  did  not  make  any  reply  about 
that  Landslttle  was  sitting  on  one  side  of 
him,  and  Ford  had  him  by  the  collar.  He 
was  sitting  in  a  chair.  He  climbed  up  Into 
the  bed,  and  then  they  took  him  back  and 
set  him  down  in  the  chair  again,  and  he 
wanted  me  to  get  out  of  there.  Then  I  asked 
him  what  this  woman's  name  was,  and  he 
said.  'Mary  Beal,'  and  I  said,  'Mary  Beal 
who7  and  he  said  that  was  all  the  name  she 
had;  and  I  asked  him  how  to  spell  it,  and 
he  said  'Mary  B-e^-l.  or  double  L'  The  chief 
of  police  asked  me  where  to  take  him,  and  I 
said  over  to  the  county  jail.  I  sent  the  po- 
lice to  get  the  knife  that  he  cut  her  with. 
His  father  got  the  cover  and  gave  it  to  me. 
I  looked  around  on  the  floor,  and  found  the 
razor  on  the  floor  In  Tucker's  house.  And 
after  that  the  same  night  we  had  the  inquest 
Q.  Over  tht  murdered  woman,  did  you?  A. 
Yes,  sir.  Q.  Please  state  If  she  was  dead 
when  you  sav  her.  A.  Yes,  sir;  she  was 
dead.  Q.  State  what  wounds  were  on  her. 
A.  The  razo  entered  her  throat  on  the  left 
side  of  her  body.  The  man  that  used  the 
nxor  had  it  in  his  right  hand.  I  would  say 
that  the  cut  started  from  behind  the  left  ear, 
extending  clear  around  under  the  throat  up, 
and  to  even  with  the  right  ear.  Q.  How  deep 
was  It?  A.  It  cut  her  head  nearly  oft  to  the 
back  of  the  spine.  The  cut  was  as  deep  as 
from  one  ear  to  the  other,  right  straight 
through.  It  cut  both  the  carotid  arteries, 
both  Jugular  veins,  cut  the  windpipe  in  two, 
cat  the  esophagus  in  two.  Q.  Let  me  ask 
yon  what  you  did  with  the  razor  and  cover. 
A.  I  filed  it  in  the  drcult  clerk's  office  of 
Wood  county.  Q.  Look  at  this  razor,  and 
state  if  that  is  the  razor.  A.  Yes,  sir;  that 
Is  the  razor.  We  found,  also,  a  letter  upon 
the  table.  Q.  You  say  they  held  an  inquest? 
A.  Yes,  sir.  Q.  Look  at  the  envelope  now 
shown  yon,  and  state  what  that  is.  A.  That 
is  the  testimony  and  coroner's  verdict  ot  the 
Inquest  held  over  the  body  of  Mary  BeaL" 
John  Tucker,  the  father  (or  stepfather)  of 
the  defendant,  testified  that  Mary  Bell  came 
to  his  house  the  night  of  the  killing,  as  she 
frequently  came  there  of  evenings;   that  she 


was  very  angry;  that  the  was  about  half 
drunk,  and  she  was  always  drunk  when  he 
saw  her;  that  she  was  there  when  Tom  came 
home.  "He  was  in  a  pretty  bad  condition, 
more  than  I  ever  seen  hhn  when  he  ever 
came  home."  "He  looked  like  he  was  kind 
of  drunk,  crazy  or  something.  He  acted 
kind  of  funny."  "The  first  time  I  ever  saw 
him  in  that  condition  In  my  life."  "His  hab- 
its, so  long  as  I  have  known  him,  and  I  have 
known  him  ever  since  he  was  a  kid,  he  al- 
ways had  good  habits,  and  always  worked 
for  good  people."  Fanny  Tucker,  the  mother 
of  the  prisoner,  stated  that  Tom  was  18  years 
old  the  previous  August;  that  Mary  Bell 
looked  to  be  about  35  years  old,  maybe  older; 
.that  she  "was  a  kind  of  a  bad  woman,  she 
drank  a  great  deal,  and  come  to  the  house 
drimk,  and  I  got  her  away  from  the  house  as 
easy  as  possible."  "She  was  coming  after  that 
boy.  I  told  her  that  I  had  no  boy  for  her." 
That  "she  came  about  every  other  night;  she 
would  come  around  and  ask  for  the  boy." 
The  testimony  of  J.  W.  Mather,  who  was  In 
the  jewelry  business,  was  that  he  had  T<»n 
in  his  employ  as  porter  for  over  three  years; 
that  he  had  been  "a  good  boy,  an  exception- 
ally good  boy";  and  stated:  "He  has  had  ev- 
ery op;  ortunlty  to  be  otherwise  in  my  place, 
but  I  found  him  trustworthy,  honest  and  In- 
dnstrious,  and  everything  else  that  would  go 
to  make  a  good  boy  for  that  position."  Oth- 
ers testified  to  his  general  good  character  and 
habits. 

It  la  insisted  by  counsel  for  plaintiff  In  er- 
ror that  because  it  does  not  appear  what  oc- 
curred between  the  deceased  and  the  defend- 
ant from  the  time  they  left  the  house  to  go 
up  the  street  until  his  return,  he  is  entitled  to 
the  presumption  that  the  murder  was  of  the 
second  degree.  The  jury  had  before  It  his 
acts  and  declarations  Immediately  after  the 
commission  of  the  crime,  and  there  is  no 
Intimation  from  him  in  any  way  of  any 
provocation  to  induce  the  act  He  says,  "I 
killed  her  because  I  loved  her."  He  certain- 
ly had  a  very  emphatic  way  of  expressing 
his  love.  He  returned  to  the  house  with  the 
razor  in  his  hand — evidently  the  weapon  with 
which  he  committed  the  deed— and  bad  made 
one  cut  therewith  at  his  own  throat  but  it 
seems  that  his  courage  failed  him,  and  he 
did  not  complete  the  work  upon  himself.  As 
to  whether  the  evidence  and  circumstances 
are  sufficient  to  overcome  the  presumption 
that  it  was  murder  In  the  second  degree,  that 
is  purely  a  question  for  the  jury,  and  they 
are  the  judges  of  the  weight  of  the  evidence. 
The  affidavits  mentioned  in  the  bill  of  ex- 
ceptions No.  1,  in  regard  to  after-discovered 
testimony,  refer  to  the  fact  that  while  Tuck- 
er was  in  the  house  soon  after  the  commls- 
Blon  of  the  crime,  and  in  custody,  he  asked 
for  a  pen  or  pencil,  stating  that  he  wanted 
to  write  a  letter  to  his  brother.  Carter  says 
he  handed  him  a  pencil;  then  Tucker  said 
he  did  not  want  a  pencil,  but  he  wanted  a 
pen;    that  Carter  then  got  him  a  pen,  and 
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with  tbe  pen  and  ink  wblch  was  on  the  table 
Tucker  wrote  on  tbe  back  of  a  book  wblch 
was  lying  on  tbe  table,  coTered  wltb  a  piece 
of  wrapping  paper,  a  letter  to  his  brother, 
which  Carter  recollected  as  reading,  about 
aB  follows:  "Dear  Brother:  I  have  killed 
myself;  come  at  once.  I  am  In  a  serious 
condition."  or  words  to  that  effect  W.  A. 
Smith,  In  his  affidavit,  says  Tucker  said: 
"Give  me  a  pencil,  or  pen  and  ink;  I  want  to 
write  to  my  brother;"  that  Frankling  got 
Tucker  a  pencil,  and  Tucker  picked  up  a 
story  book  lying  on  tbe  table,  which  had  been 
covered  with  yellow  wrapping  paper,  and 
on  said  cover  started  to  write  a  letter  to  his 
brother.  After  he  bad  written  some  of  It  he 
started  up  and  began  "holloaing,"  and, 
among  other  things,  said,  "I  want  to  see  my 
mother;  where  is  she?"  and  his  actions 
were  so  very  violent  that  Roy  Ford  and  Jack 
Carter  had  to  hold  him,  and  after  a  short 
time  Tucker  quieted  down  and  finished  writ- 
ing tbe  so-called  letter  to  his  brother;  that 
as  far  as  affiant  could  recollect  the  letter 
read:  "Dear  Brother:  I  have  killed  my- 
self. Come  at  once.  I  am  in  a  serious  condl- 
tl6n;"  that  he  was  a  witness  on  the  trial 
of  Tucker  on  behalf  of  the  state,  and  was 
not  asked  by  the  prosecuting  attorney  nor  by 
the  attorney  for  tbe  prisoner  anything  about 
the  letter;  that  if  be  bad  been  asked  in  re- 
gard to  tbe  same  be  would  have  stated  all 
about  it  Mr.  Frankllng's  affidavit  was  about 
to  the  saifie  effect.  He  stated  that  he  was  a 
witness  on  the  trial,  but  was  not  asked  in 
regard  to  tbe  letter;  that  during  the  trial 
affiant  saw  a  big  role  of  papers  in  front  of 
the  prosecuting  attorney,  but  did  not  discov- 
er or  see  the  letter  written  on  the  said  piece 
of  yellow  paper;  that  affiant  could  not  read 
or  write,  but  recognized  tbe  letter  from  the 
color  of  the  paper,  and  for  the  reason  that  it 
was  torn  from  the  book  cover,  as  before 
stated.  The  writing  of  this  letter  to  his 
brother  by  Tucker  was  mentioned  by  tbe  wit- 
ness J.  B.  O'Neal  on  the  trial,  who  said 
that  Tucker  "wanted  to  write  a  letto-  to  his 
brother.  I  believe  be  did  write  some  words  to 
his  brother."  There  Is  nothing  In  therecord  to 
show  that  defendant  did  not  know  of  this  let* 
ter  at  the  time  of  tbe  trial,  or  that  he  could 
have  known,  and  there  is  nothing  to  show 
why  the  facts  stated  in  the  affidavits  were 
not  brought  out  on  the  trial;  besides,  they  are 
only  cumulative,  I  take  it;  an  effort  to  show 
the  mental  condition  of  the  defendant  at  the 
time,  and  were  not  such  facts,  if  proved,  as 
could  have  affected  or  changed  the  verdict 
In  State  v.  Betsall,  11  W.  Va.  703  (Syl.,  point 
5),  It  is  held:  "To  authorize  the  granting  of 
a  new  trial  on  the  ground  of  af ter-dlscorered 
evidence,  four  things  are  necessary:  (1) 
Tbe  evidence  must  have  been  discovered 
since  the  former  trial.  (2)  It  must  be  such  as 
reasonable  diligence  on  the  part  of  the  party 
asking  It  could  not  have  secured  at  the 
former  trial.  (3)  It  must  be  material  in  its 
object  And  not  merely  cumulative,  corrobora- 


tive, or  collateral  (4)  It  must  be  such  as 
ought  to  produce  on  another  trial  an  oppo- 
site result  on  the  merits."  State  t.  Lane, 
44  W.  Va.  730,  29  S.  E.  1020  (Syl.,  point  3): 
"Newly  discovered  evidence,  apparently  In- 
sufficient to  change  the  result  will  not  Jus- 
tify a  new  trial." 

Tbe  second  assignment  of  error,  as  set  out 
in  bill  of  exertions  No.  2,  Is  that  after  the 
verdict  of  the  Jury  bad  been  rendered,  the 
defendant  in  error  moved  the  court  to  cor- 
rect its  record  of  January  30th  according  to 
the  facts;  that  the  prisoner  pleaded  to  said 
indictment  by  counsel,  and  not  in  person,  and 
offered  in  support  of  his  motion  the  affidavits 
of  the  defendant  bis  attorney,  W.  F.  Smith, 
John  F.  Laird,  and  W.  B.  McDougle;  which 
affidavits  being  objected  to,  the  court  refused 
to  permit  them  to  be  Ued,  and  refused  to 
make  a  change  In  the  record,  which  shows 
that  the  defendant  "Thomas  Tucker,  who 
stands  indicted  for  felony,  was  this  day  set 
to  the  bar  In  custody  of  the  Jailer  of  Wood 
county;  thereupon  said  prisoner  for  plea  says 
he  is  not  guilty,  as  in  the  Indictment  against 
him  alleged,  and  of  this  he  puts  himself  up- 
on the  country,  and  the  prosecuting  attorney 
doth  the  like,  and  Issue  thereon  is  joined." 
There  is  no  dispute  about  the  fact  tbe  de- 
fendant was  present  in  person  In  court  when 
the  plea  of  not  guilty  was  entered.  The  plea 
was  entered  in  open  court  in  the  presence 
of  the  court  and  the  order  entered  up  show- 
ing the  entry  of  the  plea  and  tbe  presence  of 
tbe  defendant,  and  it  was  the  duty  of  the 
court  to  see  that  its  orders  were  properly  en- 
tered, and  It  Is  very  improbable  that  be 
would  accept  «  plea  of  not  guilty  from  the 
attorney.  When  the  indictment  is  read  to 
the  prisoner  the  question  is  put  to  blm  per- 
sonally, "What  say  you,  guilty  or  not  guil- 
ty?" There  is  no  mention  in  the  order  of 
any  motion  to  quash  the  indictment  in  con- 
nection with  the  entry  of  tbe  plea  which  de- 
fendant's counsel  insists  that  he  made.  Tbe 
plea  was  entered  on  the  30th  of  January, 
and  no  motion  was  made  to  correct  the  rec- 
ord or  to  call  in  question  its  correctness  un- 
til the  14th  day  of  March  after  tbe  rendering 
of  the  verdict  on  the  14th  day  of  February, 
1902.  To  permit  attorneys  to  come  in,  weeks 
after  the  record  has  been  entered  up  and  af- 
ter verdict  has  been  rendered,  and  change 
the  record  on  affidavits  based  on  recollection 
of  what  occurred  in  open  court  would  estab- 
lish a  very  pernicious  practice.'  Under  tbe 
rulings  in  the  case  of  State  v.  Allen,  45  W. 
Va.  65,  30  S.  E.  209  (Syl.,  point  4),  the  record 
sufficiently  shows  that  tbe  defendant  pleaded 
in  person. 

Tbe  third  assignment  of  error,  as  set  out 
in  bill  of  exceptions  No.  3,  la  that  after  the 
court  had  overruled  the  motion  to  grant  a 
new  trial  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence,  and 
had  refused  to  correct  the  record,  the  defend- 
ant moved  the  court  in  arrest  of  jadgment  or 
the  ground  that  the  grand  Jury  wblch  foand 
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the  Indictment  was  not  legally  and  oroperly 
Impaneled  and  sworn,  and  for  other  errors 
apparent  on  the  record,  which  motion  was 
also  overruled  and  excepted  to.  The  office 
of  a  bill  of  exceptions  is  to  call  the  atten- 
tion of  the  court  to  some  apeclflc  matter  as 
to  which  error  Is  claimed.  11  Cyc.  714;  and 
in  S  Enc.  PL  &  Pr.  408.  "The  duty  rests 
upon  the  appellant  or  party  claiming  to  have 
been  prejudiced  to  prove  the  alleged  error. 
Be  must,  when  he  relies  upon  the  bill  of  ex- 
ceptions, show  by  means-  of  it  the  error  com- 
plained of,  clearly  and  affirmatively;  and  he 
must  further  show,  in  order  to  have  relief, 
that  such  error  was  prejudicial."  The  bill  of 
exceptions  relied  upon  moved  the  court  in 
arrest  of  judgment  on  the  ground  that  the 
grand  jury  which  found  the  indictment  in 
this  case  was  not  legally  and  properly  Im- 
paneled and. sworn.  It  falls  to  point  out  In 
what  respect  the  impaneling  of  the  grand 
jnry  was  illegal  or  irregular.  The  record 
sbowa:  "On  January  27,  1902,  W.  Vrooman, 
gentleman,  foreman,  this  day  appointed  as 
BQch  by  the  court,  and  J.  R.  Reynolds  [and 
fourteen  others,  naming  them],  were  Impan- 
eled and  sworn  a  grand  Jury  of  Inquest  In 
and  for  the  body  of  the  county  of  Wood,  and 
Iiavlng  been  charged  were  sent  to  their  room 
to  consider  of  the  business  before  them." 
The  impaneling  of  the  grand  Jury  seems  to 
have  been  regular,  and  the  bill  of  exceptions 
falls  to  point  out  any  particular  Irregularity 
therein.  In  the  absence  of  anything  showing 
to  the  contrary,  the  presumption  is  that  the 
proceedings  In  summoning  the  grand  Jury 
were  regular.  It  is  insisted  by  defendant 
that,  under  his  motion  in  arrest  of  judgment, 
a  general  instruction  given  by  the  court  on 
its  own  motion,  after  having  given  the  in- 
structions asked  by  the  state  and  by  the  de- 
fendant, can  be  brongbt  in  review,  although 
the  said  Instruction  is  mentioned  in  no  bill  of 
exceptions,  yet  it  is  copied  in  the  record  as 
having  been  given.  The  Instruction  is  in 
the  words  following:  "Upon  the  Indictment 
you  may  find  the  defendant  guilty  of  murder 
in  the  first  degree,  and,  if  so,  you  may  say 
so  in  so  many  words;  or  you  may  add  to 
that  verdict  a  recommendation  that  he  be 
<wnflned  in  the  penitentiary  for  life.  You 
may  also  find  a  verdict  of  murder  in  the 
second  degree;  also  a  verdict  of  manslaugh- 
ter and  Involuntary  manslaughter.  You  may 
find  any  one  of  these  verdicts."  It  is  insist- 
ed In  defendant's  brief  that  this  Instruction 
plainly  implied  the  guilt  of  the  prisoner,  en- 
tirely disregarding  the  presumption  of  Inno- 
cence until  he  was  proven  guilty  by  compe- 
tent evidence  and  beyond  all  reasonable 
doubt.  But  bill  of  exceptions  Na  4,  which 
gives  the  Instructions  asked  by  the  state  and 
by  the  defendant,  and  also  Includes  two  in- 
structions given  by  the  court  in  addition  to 
those  asked,  omits  the  instruction  In  ques- 
tion. Under  the  rulings  of  this  court,  as  held 
in  Park  v.  Petroleum  Co.,  25  W.  Va.  108,  and 
In  other  cases  since,  tbe   said  instruction 


cannot  be  considered  by  this  court  as  having 
been  made  a  part  of  the  record.  The  instruc- 
tion complained  of,  even  if  given  and  made 
a  part. of  the  record,  could  not  mislead  the 
Jury,  as  they  bad  Just  been  instructed",  on 
motion  of  the  defendant,  that  "It  is  the  duty 
of  the  state  to  establish  the  charges  contain- 
ed In  the  Indictment,  and  each  and  every 
material  allegation  thereof,  by  competent  evi- 
dence beyond  all  reasonable  doubt";  and 
they  had  also  been  Instructed,  on  motion  of 
the  defendant,  "that  where  a  homicide  is 
proven  the  presumption  is  that  it  is  murder 
In  the  second  degree.  If  the  Jury  believe 
from  the  evidence  that  the  accused  was 
so  intoxicated  as  to  render  him  incapable  of 
forming  a  deliberate  and  premeditated  de- 
sign to  take  human  life,  or  was  so  drunk  as 
to  render  him  Incapable  of  doing  a  willful, 
deliberate,  and  premeditated  act,  then  the 
Jury  cannot  find  the  accused  guilty  of  mur- 
der as  alleged  in  the  indictment"  So  that 
the  instruction  complained  of.  If  given,  was 
simply  to  indicate  to  the  Jury  the  various 
degrees  of  crime  of  which  he  might  be  found 
guilty  in  case  the  evidence  should  warrant 
it,  and  under  the  evidence  and  circumstances 
of  this  case  the  Instruction  was  favorable  to 
the  defendant,  rather  than  prejudicial. 

The  fourth  assignment  of  error  Is  set  out 
in  bill  of  exceptions  No.  4,  overruling  defend- 
ant's objections  to  the  nine  instructions  giv- 
en for  the  state.  The  first  instruction  given 
for  the  state  is  taken  from  Mayo's  Guide, 
347,  348,  defining  murder,  and  what  It  takes 
to  constitute  it,  and  correctly  propounds  the 
law.  The  second  Instruction  given  for  the 
state  set  out  in  this  bill  of  exceptions  is  as 
follows:  "The  court  instructs  the  Jury  that 
to  convict  one  of  murder  it  is  not  necessary 
tliat  malice  siiould  exist  in  the  heart  of  the 
accused  against  the  deceased.  If  the  jury 
believe  from  the  evidence  that  the  prisoner 
was  guilty  of  cutting,  with  a  deadly  weapon, 
the  deceased,  and  of  killing  her,  the  Intent, 
the  malice,  and  the  willfulness,  deliberation, 
and  premeditation  may  be  inferred  from  the 
act,  and  such  malice  may  not  be  directed 
against  any  particular  person,  but  such  as 
shows  a  heart  regardless  of  social  duty  and 
fatally  bent  on  mischief."  This  Instruction 
seems  to  have  been  prepared  from  the  first . 
instruction  given  in  case  of  State  v.  Welch, 
36  W.  Va.  690,  15  S.  E.  419.  It  Is  there  said 
by  Judge  Brannon,  in  delivering  the  opinion 
of  the  court:  "The  first  sentence  of  this  in- 
struction propounds  the  law  correctly;  the 
latter  part  of  It,  after  the  word  "act,*  also 
lays  dowja  the  law;  but  that  portion  which 
says,  'If  the  accused  was  guilty  of  striking 
with  a  deadly  weapon  another,  and  of  killing 
him,  the  intent  the  malice,  and  willfulness, 
deliberation,  and  premeditation  may  be  infer- 
red from  the  act'  ia  not  the  law.  This  in- 
struction was  taken  from  the  first  syllabus 
of  the  Douglass  Case,  28  W.  Va.  297,  but  in- 
serts the  words,  'willfulness,  deliberation, 
and  premeditation.'     in  the  Douglass  Case 
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tbcre  was  a  Tenllct  of  mnrder  In  tbe  second 
degree,  and  the  syllabus  referred  to  makes 
out  a  case  of  murder  In  that  degree."  The 
Instruction  in  the  Welch  Case  la  discussed 
at  length,  and,  after  giving  the  circumstan- 
ces of  the  case,  the  court  concludes  that 
there  was  no  error  In  giving  the  Instruction. 
It  Is  further  said  In  that  opinion:  'These  be- 
ing the  circumstances,  was  It  error  in  law  to 
tell  the  jury  they  might  find  the  presence  of 
-willfulness,  deliberation,  and  premeditation 
from  the  use  of  a  deadly  weapon?  If  there 
be  a  homicide,  and  it  be  with  a  deadly  weap- 
on, and  the  Jury  should  find  it  to  be  mur- 
der in  the  first  degree,  could  a  court  set  aside 
the  verdict  as  without  sufiScIent  evidence? 
I  tlilnk  not  Then  an  Instruction  that  they 
may  infer  willfulness,  deliberation,  and  pre- 
meditation from  the  use  of  such  a  weapon 
cannot  be  erroneous.  If  a  man  shoot  another 
with  a  gun,  what  does  he  mean?  We  may 
say  he  Intends  to  kill.  Using  a  deadly  weap- 
on, he  Is  taken  to  intend  the  reasonable,  nat- 
ural consequences  of  his  act  Cain's  Case,  20 
W.  Va.  681;  Hill's  Case,  2  Orat  Sdi;  Mur- 
phy's Case,  23  Grat  960.  The  use  of  a  dead- 
ly weapon  has  always  fieen  treated  by  courts 
as  a  material  circumstance  or  factor  In  pass- 
ing on  the  degree.  Cain's  Case,  supra;  Hill's 
Case,  supra;  Mitchell's  Case,  33  Grat  878; 
Wrlghfs  Case,  Id.  895;  Wright's  Case,  76 
Va.  920;  Jones's  Case,  1  Leigh,  59a  And 
In  Honesty's  Case,  81  Va.  295,  Judge  Richard- 
son says:  'It  Is  clear  that  a  Jury  may  pre- 
.sume  premeditation  from  the  giving  of  a 
mortal  blow  with  a  deadly  weapon  to  the  pre- 
vious possession  of  the  slayer,  leaving  bim, 
as  this  Instruction  leaves  him,  to  repel  the 
presumption  by  proof  of  extenuating  circum- 
stances.' " 

It  cannot  be  said  from  the  evidence  In  this 
case  that  the  verdict  of  the  Jury  was  not 
sustained.  We  have  the  repeated  voluntary 
confession  or  statements  of  the  defendant 
who  returned  to  the  bouse  with  the  bloody 
razor  in  his  hand  within  20  minutes  after 
he  and  the  deceased  had  left  together,  and 
with  blood  upon  his  clothes,  that  he  had 
killed  Mary  Bell;  that  he  killed  her  because 
he  loved  her;  that  he  had  killed  her,  and 
ought  to  go  to  hell,  and  wanted  to  kill  him- 
self, but  at  no  time  Intimated  tbal  she  had 
given  him  even  slight  provocation  for  the 
act 

The  third  Instruction  mentioned  in  the  bill 
of  exceptions  is  to  the  efTect  that  if  the  Jury 
believes  from  the  evidence  that  the  defend- 
ant with  a  deadly  weapon  in  bis  possession, 
without  any  or  upon  slight  provocation,  gave 
the  deceased  a  mortal  wound  from  which  she 
died,  the  defendant  was  prima  facie  guilty 
of  willful,  deliberate,  and  premeditated  kill- 
ing, and  the  necessity  of  staowing  extenuat- 
ing circumstances  rested  upon  the  defend- 
ant, or  they  must  appear  from  tbi  case  made 
by  the  state,  otherwise  he  was  guilty  of  mur- 
der In  the  first  degree,  although  no  motive 
for  the  crime  was  disclosed  or  any  ill  feel- 


ing shown  to  liave  existed  between  the  par- 
ties. This  is  substantially  the  instruction 
given  in  the  Welch  Case  before  cited,  anJ 
there  held  to  be  good;  citing  Cafai's  Case,  20 
W.  Va.  681,  Hill's  Case,  2  Grat  594,  and  Hon- 
esty's Case,  81  Va.  292,  295. 

The  fourth  instruction  Is  to  the  effect  that 
no  particular  period  is  necessary  that  mal- 
ice should  have  existed,  or  that  a  person 
should  have  contemplated  homicide  in  order 
to  constitute  murder,  and,  if  the  Intent  to 
kill  is  executed,  the  instant  that  It  springs 
into  mind  the  offense  Is  as  truly  murder  as  if 
It  had  dwelt  there  for  a  longer  period;  and 
the  sixth  instruction  Is  to  the  same  effect 
and  held  to  be  good  law  to  the  Welch  Case. 
The  fifth  tostructlon  Is  to  the  same  effect 
as  the  third. 

The  seventh  tostructlon  is  "that  the  ques- 
tion of  whether  or  not  a  particular  weapon 
or  instrument  Is  deadly  is  one  of  law  for  the 
court,  and,  further,  that  a  razor,  such  as 
shown  to  the  evidence  given  to  the  Jury,  la  a 
deadly  weapon."  The  first  part  of  this  in- 
struction I  regard  too  broad  as  a  general 
proposition  of  law;  yet  the  authorities  dif- 
fer on  this.  See  section  320,  Bishop  on  Stat- 
utory Crimes  (3d  Ed.),  which  rather  supports 
the  tostructlon,  but  the  cases  there  cited  are 
not  all  to  accord  with  It  But  to  any  event 
it  Is  rendered  utterly  harmless  to  prejudice 
the  defendant,  by  the  last  part  of  the  in- 
struction, which  applies  it  to  the  weapon 
shown  In  the  evidence  to  have  been  that  with 
which  the  crime  was  committed. 

Instruction  No.  8  is  based  upon  sub8ta.n- 
tially  the  same  as  point  3  to  syllabus  to  Risb- 
Inson's  Case,  20  W.  Va.  713,  43  Am.  R<f 
799. 

Instruction  No.  9  is  substantially  to 
same  effect  as  No.  8. 

Instruction  No.  10  relates  to  what  consll 
tntes  under  the  law  a  reasonable  doubt,  au 
is  EufUclent;    and,  after  glvtog  the  tostru<] 
tlons  asked  by  state  and  the  defendant,  tb 
court  Instructed  the  jury  that  if  they  "be 
lleved  from  the  evidence  that  the  accusel 
was  totoxlcated  at  the  time  of  the  killing 
such  evidence  Is  competent  for  the  consldeit- 
atlon  of  the  Jury  upon  the  question  whetheif 
the  accused  was  to  such  a  condition  of  mint 
as  to  be  capable  of  deliberation  and  premedi- 
tation." 

The  fifth  assignment  of  error,  as  set  out  In  ] 
bill  of  exceptions  No.  5,  is  to  the  ruling  of 
the  court  on  permitting  the  witness  for  the 
state,  W.  A.  Smith,  on  being  recalled,  to  be 
asked  the  question  by  the  state;  "  "I  want 
to  ask  you,  after  you  left  the  house,  wheth- 
er you  heard  any  remarks  of  the  defendant 
here  on  your  way  to  Jail;"  and  was  an- 
swered, "Yes,  sir;  I  forgot  that  when  I  was 
on  before.  After  we  had  started  to  Jail 
with  bim— we  got  around  the  comer  about  30 
steps  I  presume— he  says,  1  killed  her,  and  1 
ought  to  go  to  bell  for  it' "  It  Is  claimed  by 
defendant's  counsel  to  his  brief  that  Smith 
had  been  examtoed  in  cliief;  and  was  re- 
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called  fcithont  the  permission  of  the  court; 
tbat  the  question  was  Improper  and  leading. 
There  Is  nothing  In  the  record  to  show  that 
the  court's  permission  was  not  had  to  re- 
call the  witness,  .and  the  fact  that  the  court 
overruled  the  objection  to  the  question  shows 
tbat  the  court  permitted  It.  This  witness 
was  recalled,  before  the  state  had  closed  Its 
evidence  In  chief,  to  supply  an  omission, 
which  was  not  improper.  It  was  a  matter 
for  the  exercise  of  a  sound  discretion  of  the 
court    Howel's  Case,  6  Orat.  664. 

The  sixth  assignment  of  error,  as  set  out 
lii  bill  of  exceptions  No.  6,  is  an  objection 
to  the  evidence  of  witness  for  the  state  B.  L. 
Iiandslttle  being  asked  whether  he  knew 
Thomas  Tucker,  defendant,  how  long  he  had 
known  him,  and  whether  he  was  acquainted 
with  his  habits  and  disposition,  and  what  he 
bad  noticed  about  him.  He  answered  that 
he  had  known  him  about  five  years,  and  was 
asked:  "What  was  his  character  as  you  ob- 
served It  In  regard  to  being  quarrelsome  or 
peaceable?  A.  Well,  I  have  noticed  when 
be  was  drinking  a  little  he  was  naturally 
quarrelsome."  This  testimony  was  given  in 
rebuttal,  the  defendant  having  offered  proof 
In  relation  to  his  character  and  disposition, 
and  was  not  improper. 

As  to  the  seventh  assignment  of  error,  as 
set  forth  In  the  seventh  bill  of  exceptions, 
exceptions  were  taken  in  the  examination  of 
witness  3.  L.  FrankUng,  where  he  was  ask- 
ed: "Q.  When  Tom  first  came  home  did  you 
notice  any  blood  on  him?  A.  He  had  a  lit- 
tle blood  on  his  hand  and  on  his  cuff.  Q. 
Did  you  notice  anything  in  his  hand?  A.  He 
bad  a  razor.  Q.  Tuooik.  at  the  razor  now 
abowp  you,  and  see  If  that  Is  the  same  razor. 
A.  I  think  tbat  Is  the  same  razor.  Q.  Just 
show  It  to  the  Jury."  And  the  razor  was 
shown  to  the  Jury  and  Inspected  by  them. 
The  defendant  objected  and  excepted  there 
to.  The  razor  was  identified  by  the  witness 
as  the  same  brought  home  by  the  defendant 
<n  a  few  minutes  after  the  killing.  It  was 
also  identified  by  witness  Dr.  W,  S.  Keever. 
The  razor  was  properly  shown  to  the  Jury. 
The  weai>on  or  Instrument  by  the  use  -  of 
wblcb  a  homicide  or  other  felony  Is  commit- 
ted, when  the  same  can  be  Identified,  Is  In- 
variably exhibited  to  the  Jury.  The  only 
question  which  can  be  raised  is  as  to  Its  iden- 
tity. And  the  evidence  of  the  blood  on  de- 
fendant's hand  and  cuff  as  stated  by  witness 
FrankUng  was  proper  to  go  to  the  Jury. 
State  V.  Baker,  33  W.  Va.  319,  10  S.  E.  639. 
In  State  v.  Welch,  36  W.  Va.  690,  15  S.  E. 
419  (Syl.,  point  7),  It  Is  held:  "The  ques- 
tion whether  a  particular  homicide  is  murder 
in  the  first  or  second  degree  Is  one  of  fact  for 
the  Jury.  Where  a  Jury  has  found  the  case 
to  be  one  of  murder  In  the  first  degree,  as  In 
other  cases,  the  court  should  not  disturb  the 
verdict,  unless  the  finding  of  murder  In  the 
first  degree  be  plainly  and  manifestly  con- 
trary to  or  without  sufflcient  evidence." 

I  can  understand  why  counsel  for  a  de- 
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fendant  In  case  of  murder  or  other  felony 
should  seek  to  have  the  court  Instruct  the 
Jury  on  all  conceivable  points.  In  the  hope, 
perhaps,  of  having  the  court  In  the  hurry 
and  possible  confusion  of  business  refuse  a 
proper  Instruction,  thereby  laying  a  founda- 
tion for  a  new  trial  for  his  client;  but  why  a 
prosecuting  attorney  should  cumber  the  rec- 
ord with  innumerable  instructions  to  the  Jury, 
often  endangering  with  doubtful  instructions 
a  case  otherwise  so  plain  that  a  Jury  could 
scarcely  err,  la  to  me  an  enigma.  Under  our 
system  of  constituting  Juries,  the  average 
Jury  should  be  presumed  to  have  at  least  a 
reasonable  degree  of  intelligence  and  fitness 
for  the  responsible  duties  imposed  upon 
them  by  the  law. 

There  is  no  reversible  error  shovni  In  the 
record,  and  the  Judgment  must  be  affirmed. 


(53  W.  Va,  501) 

LOWTHEB  OIL  00.  v.  MILLBB-SIBLBT 
OIL  CO. 

UBPMAN  V.  LOWTHBE  OIL  CO. 

(Supreme  Court  of  Appeals  of  West  yirginla. 
May  2.  1903.) 

OIL  LEASE— TITLU  OF  LESSEI^-CANCELLA- 
TION  —  ABANDONMENT  —  CONSTRUCTION  — 
SPECIFIC  PERFORMANCE  —  ESTOPPEL  —  RE- 
SCISSION OF  CONTRACT— BONA  FIDE  PUR- 
CHASER—NOTICE. 

1.  Title  under  a  lease  only  for  production  of 
oil  and  gas  is  Inchoate  and  contingent,  and  for 
purposes  of  search  only  until  oil  or  gas  is 
found.  If  not  found,  no  estate  vests  in  the 
lessee,  and  his  right,  whatever  it  is,  ends  when 
the  unsuccessful  search  is  abandoned.  If  found, 
then  the  right  to  produce  becomes  a  vested 
right  upon  the  terms  of  the  lease.'  Point  2  of 
syllabus  in  Oil  Co.  v.  Gas  Co.,  42  8.  E.  6S5, 
61  W.  Va.  583,  explamed. 

2.  Power  of  chancery  to  cancel  oil  leases  for 
delay  of  development. 

8.  To  constitute  abandonment  by  the  lessee 
of  a  lease  for  oil  there  must  be  both  an  inten- 
tion to  abandon  and  actual  relinqoishment  of 
the  leased  premises. 

4.  Where  an  oil  and  eas  lease  is  for  a  given 
term,  "and  as  much  longer  as  oil  and  gas 
can  be  produced  in  paying  quantities"  to  the 
lessee,  if  a  well  pays  a  profit— even  a  small 
one— over  operating  expenses,  it  produces  "iu 
paying  quantity,"  though  it  may  never  repay 
Its  cost,  and  the  operation  as  a  whole  may  re- 
sult in  loss.  The  phrase  "paying  quantity"  is 
to  be  construed  witn  reference  to  the  judgment 
of  the  operator,  when  exercised  in  good  faith. 

6.  Equity  will  not  grant  specific  performance 
of  a  contract  to  convey  land  when  the  vendee 
has  unreasonably  delayed  in  performiog  the 
contract  and  asking  relief,  and  conditions  have 
changed,  and  it  would  work  hardship  and  loss 
to  the  vendor  or  other  persons  affected  thereby. 

6.  When  a  vendee  has  not  possession  under  an 
executory  contract  of  sale  of  laud,  in  order  to 
have  equit}'  to  grant  specific  performance,  he 
is  held  to  greater  diligence  in  performing  the 
contract  and  asking  performance  than  is  the 
case  of  a  vendee  in  possession  under  the  con- 
tract. 

7.  Estoppel  from  conduct  discussed. 

8.  A  written  contract,  sealed  or  unsealed,  may 
be  rescinded  by  word  of  mouth  by  common  con- 
sent of  its  parties.  If  no  possession  has  been 
taken  under  It,  and  the  parties  agree  to  rescind, 
and,  in  execution  of  the  agreement  to  rescind, 
the  vendee  surreuders  the  writing  to  the  vendor. 
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the  rescission  l>  complete,  and  the  contract  at 
an  end. 

9.  An  exectrtory  contract  for  the  sale  of  land, 
made  with  intent  on  the  part  of  both  parties 
to  defrand  creditors,  will  not  be  specifically  en- 
forced in  equity  at  the  instance  of  the  guilty 
vendee,  or  one  to  whom  he  has  sold  the  laud. 

10.  One  who  bnys  a  mere  equitable  title  to  land 
is  not  a  bona  fide  purchaser  without  notice,  but 
takes  only  such  title  as  his  vendor  has,  and  sub- 

-ject  to   all  defenses  good   against   him,   though 
m  fact  such  purchaser  had  no  notice  of  them. 

11.  Actual  possession  is  notice  to  purchasers 
of  the  rights  of  him  in  possession. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Calboon  Coun- 
ty;  Warren  Miller,  Judge. 

Actions  by  A.  W.  Urpman  against  tbe  Low- 
tber  OH  Company,  and  by  the  Lowtber  Oil 
Company  against  tbe  Miller-Sibley  Oil  Com- 
pany. Actions  -were  consolidated.  FrcHn  tbe 
decree,  Urpman  and  tbe  Miller-Sibley  Oil 
Company  appeal.    Affirmed. 

Beece  Blizzard,  Nortbcott  &  Perry,  and  Mr. 
O'Brien,  for  appellants.  T.  P.  Jacobs  and 
Jobn  M.  Hamilton,  for  appellees. 

BBANNON,  J.  Two  chancery  suits  In  the 
circuit  court  of  Calhoun  county  were  con- 
solidated by  order  of  tbe  court  (as  I  think 
they  should  not  have  been,  as  they  Involved 
distinct  sublects),  and  were  heard  together, 
and  a  joint  decree  made  In  the  two  cases. 
One  -was  a  suit  by  the  Lowtber  OH  Company 
against  the  MlUer-Slbley  Oil  Company;  the 
other,  a  suit  by  A.  W.  Urpman  against  the 
Lowtber  OH  Company.  A  Joint  appeal  from 
that  decree  was  taken  by  Urpman  and  the 
MlUer-SIbley  Oil  Company. 

Tbe  Miller-Sibley  Case. 

James  Metz  made  a  lease,  May  24,  1897,  to 
Miles,  for  oil  and  gas  purposes,  of  a  tract  of 
250  acres  of  land  in  Calhotm  county.  Tbe 
lease  was  to  continue  three  years  from  date, 
"and  as  much  longer  as  oil  and  gas  can  be 
found  in  paying  quantities."  It  contained  no 
provision  for  rental  or  forfeiture.  It  provid- 
ed for  payment  to  Metz  of  a  royalty  of  one- 
eighth  of  oil  produced,  and  $200  yearly  for 
each  gas  well.  It  provided  right  to  tbe  lessee 
to  remove  machinery,  and  to  "at  any  time 
surrender  this  lease  and  be  relieved  from  all 
liability  thereunder."  Miles  assigned  the 
lease  to  the  MlUer-SIbley  OH  Company,  and 
It  bored  a  well  and  foimd  some  oil,  but  by 
reason  of  tools  becoming  fastened  in  tbe  well, 
or  from  an  invasion  of  salt  water,  this  well 
was  abandoned,  and  another  weU  was  bored, 
and  In  it  a  small  quantity  of  oU  was  found, 
Its  quantity  being  a  matter  of  controversy, 
but,  say,  from  2%  to  B  barrels  per  day.  This 
well  was  pumped  for  oil.  Two  tanks  were 
partly  filled— one  of  250,  the  other  60,  bar- 
rels. Tbe  quantity  of  oil  does  not  appear. 
Tbe  first  well  was  pumped  some,  and  a  little 
oil  obtained  from  it.  Tbe  second  well  was 
pumped    several    months.     Tbe    operations 

f  9.  See  Fraudulent  ConTeyanosa,  toL  M,   Cent 
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were  suspended.  The  last  pumping  was  in 
January,  1899,  but  a  witness  says  that  a  lit- 
tle pumping  was  done  In  March,  1899.  Some 
of  the  casing  was  pulled  from  tbe  first  well 
Nearly  all  tbe  casing  was  drawn  from  the 
second  well  and  taken  away.  No  tools  were 
left.  Tbe  rigs  were  left  to  decay.  There 
were  an  engine  and  boUer  left  at  the  first 
well,  but  parts  of  the  engine  taken  away,  and 
then  an  order  was  given  to  Warden  by  tbe 
agent  of  the  Miller-Sibley  Company  author- 
izing him  "to  remove  the  engine,  boiler,  and 
tanks,  casing,  tubing,  sucker  rods,"  etc 
Warden  at  once  moved  the  engine  only. 
This  order  was  dated  December  11,  1900. 
The  two  rigs  were  left,  and  a  boiler  and  some 
other  articles  used  In  the  business.  Tbe 
company  owned  leases  on  other  land  In  tbe 
vicinity,  making  up,  In  all,  800  or  1,000  acres. 
This  tract  Is  stated  in  tbe  lease  to  be  a  part 
of  a  block  of  800  acres  of  leased  land  owned 
by  Miles.  The  company  drilled  two  wells  on 
these  other  lands  In  developing  tbe  territory. 
These  wells  were  not  far  from  the  tract  of 
260  acres.  One  of  the  wells  produced  gas, 
not  oU.  No  royalty  was  ever  paid  to  Metx 
by  the  MiUer-Sibley  Company.  On  January 
9,  1900,  Metz  executed  to  Lowtber  a  lease  of 
tbe  same  tract  for  oil  and  gas  purposes,  and 
Lowtber  assigned  this  second  lease  to  tbe 
Lowtber  Oil  Company,  and  In  June,  1900, 
that  company  went  upon  the  land  and  en- 
deavored to  utilize  the  first  well  which  had 
been  bored  by  the  MlUer-SIbley  Company, 
but  failed,  and  then  went  to  the  second  well 
bored  by  that  company,  and  cleaned  and 
pumped  It,  but  did  not  succeed  in  producing 
oU  in  paying  quantity— only  one  barrel  a  day 
—and  then  bored  it  to  greater  depth  and  pro- 
duced oil  In  paying  quantity.  Then  the'  Low- 
tber Oil  Company  brought  a  chancery  suit 
in  the  circuit  court  of  Calhoun  county  against 
the  MlUer-Slbley  OH  Company  to  restrain  the 
latter  company  from  entering  on  tbe  laud  or 
Interfering  with  the  possession  of  tbe  liow- 
ther  OU  Company  of  said  land,  and  to  declare 
the  first  lease,  that  made  by  Metz  to  Miles, 
no  longer  in  force,  and  to  cancel  It  The  de- 
cree of  the  circuit  court  avoided  and  canceled 
the  first  lease,  and  tbe  MUler-Sibley  Com- 
pany appealed. 

The  first  question  Is  whether  there  was  any 
estate  so  vested  in  the  Miller-Sibley  Company 
when  Metz  made  the  second  lease.  Tbe  lease 
requires  no  rent  only  a  share  of  oil,  and 
gives  absolute  right  to  the  lessee  to  surren- 
der it,  and  under  Eclipse  OU  Co.  v.  South 
Penn,  47  W.  Va.  84,  34  S.  E.  923,  gives  no 
present  vested  estate,  and  might  be  ended  at 
any  time  by  either  party,  and  a  second  lease 
would  end  It  That  is  the  character  of  this 
lease.  But  when  once  the  lessee  under  even 
such  a  lease  begins  work,  whilst  be  yet  has 
no  vested  estate,  sttU  be  has  right  to  go  on 
in  search  of  oH,  and  the  lessor  cannot  then 
at  mere  wUI  destroy  his  right  An  ordinary 
oil  lease,  making  the  lessee  pay  a  considera- 
tion, binding  him  to  some  obllgatloa,  vesta 
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only  an  Inchoate  right— that  Is,  right  to  ex- 
plore for  oil— bat  no  actual  other  estate  than 
right  to  ^eyelop;  and,  if  he  gets  no  oil,  he 
Btlll  has  no  vested  estate,  hut,  If  he  does  get 
oil,  he  has  a  vested  estate.  Such  a  lease 
calls  for  the  right,  not  to  oil  in  place,  but  to 
extract  It  Steelsmith  v.  Oartlan,  ^  W.  Va. 
27,  29  S.  E.  978,  44  L.  R.  A.  107;  Lowther 
Oil  Co.  V.  GufTey,  62  W.  Va.  — ,  43  S.  B. 
101;  Bryan  on  Petro.  ft  Gas,  174,  citing 
Venture  Oil  Company  v.  Fretts,  152  Pa.  451, 
25  Aa.  732;  Colgan  v.  OU  Go.,  194  Pa.  234, 
45  Atl.  119,  75  Am.  St  Rep.  695.  Just  so 
with  the  lessee  under  a  lease  without  rental 
or  obligatloD  after  be  has  begun  or  after  be 
has  obtained  olL  When  he  has  obtained  oil, 
he  has  a  vested  interest  according  to  the 
lease.  In  OU  Co.  v.  Gas  Co.,  51  W.  Va.  583, 
42  8.  E.  655,  in  point  2  of  syllabus,  is  lan- 
guage that  "mere  discovery  of  oil  by  explora- 
tion under  It  vests  no  title  to  It  in  the  lessee.*' 
This  language  is  inadvertent,  and  does  not 
express  the  meaning  intended,  as  on  page 
591,  51  W.  Va.,  page  658,  42  S.  E.,  It  is  stated 
that  discovery  of  oil  does  vest  title.  As 
above  stated  when  the  Mlller-Slbley  Com- 
pany discovered  oil,  an  estate  vested  in  It  ac- 
cording to  the  lease,  which  it  could  lose  only 
by  terms  of  the  lease  or  by  abandonment. 

It  Is  said  that  the  oil  was  not  la  paying 
quantity, '  and  therefore  no  estate  vested. 
Whether  the  (dl  is  in  paying  quantity  Is  left 
to  the  judgment  of  the  lessee,  and  I  do  not 
see  that,  where  on  la  found,  its  quantity 
Is  material  in  deciding  whether  any  estate 
vested  under  the  lease.  We  must  therefore 
see  whether  this  estate  has  been  lost  The 
lease  contains  no  provision  of  express  for- 
feiture. Under  some  circumstances  of  delay 
or  fraudulent  evasion  of  duty  of  develop- 
ment, eqiilty  will  cancel  an  oil  lease,  as  de- 
velopment is  regarded  as  the  real  Intent  of 
the  lessor,  even  if  there  be  no  express  clause 
of  forfeiture.  Crawford  v.  Ritchey,  43  W. 
Va.  252,  27  S.  E.  220;  Bluestone  Coal  Co. 
V.  Bell,  38  W.  Va.  297,  18  8.  B.  493;  Bett- 
man  v.  Harness,  42  W.  Va.  433,  26  8.  E.  271, 
36  L.  R.  A.  566;  Bryan  on  Petro.  &  Gas, 
t  182.  citing  Western  Pa.  Co.  v.  George,  161 
Pa.  47,  28  Aa  1004;  Elk  Pork  Oil  Co.  v. 
Jennings  (C.  0.)  84  Fed.  839.  But  this  doc- 
trine cannot  apply  under  the  facts  of  this 
case.  We  must  inquire  whether  there  has 
been  an  abandonment  for  an  oil  lease  can 
be  lost  by  abandonment  The  loss  of  valu- 
able property  by  mere  abandonment  is  not 
easily  shown  or  readily  held  by  the  courts. 
"To  constitute  abandonment  In  respect  of 
property,  there  must  be  a  concurrence  of 
the  intention  to  abandon,  and  an  actual  re- 
linquishment of  the  property,  so  that  It  may 
be  appropriated  by  the  next  comer."  "In 
determining  whether  one  has  abandoned 
his  property  or  rights,  the  Intention  Is  the 
first  and  i>aramount  object  of  Inquiry;  for 
there  can  be  no  abandonm^it  without  the  in- 
tention to  abandon."  1  Cyc.  4,  6.  It  ap- 
pears to  me  that  abandonment  may  be  more 


readily  found  in  case  of  oil  leases  than  in 
most  other  cases.  An  oil  lease  is  a  venture, 
a  right  of  exploration  only,  giving  its  own- 
er no  other  rights,  worthless  If  the  search  is 
not  successful.  In  this  instance  the  Mlller- 
Slbley  Company  bored  a  well,  pumped  it  sev- 
eral months,  got  but  little  oil,  not  filling  the 
tanks,  and  abandoned  that  well.  True,  It  Is' 
said  that  the  tools  getting  fastened  caused 
its  abandonment;  but  it  gave  poor  prospect 
Then  the  company  bored  a  second  well, 
yielding  from  2%  to  6  barrels  a  day,  though 
pumped  for  months.  The  company  moved 
Its  tools  and  appliances  off  the  Metz  farm 
to  other  undertakings  several  miles  away. 
It  left  nothing  at  the  well  very  valuable  to 
use  in  further  etTorts.  The  rigs  remained; 
but  in  that  timber  country  it  would  not  be 
profitable  to  transfer  them.  The  casing  was 
mostly  pulled  out  An  engine  and  boiler 
were  left  for  awhile,  but  the  engine  was 
partly  dismantled,  and  later  taken  away. 
The  agent  gave  an  order  to  remove  practical- 
ly all  left  on  the  premises.  He  left  the 
state.  Wells  bored  on  other  tracts  some  dis- 
tance away  produced  only  gas.  The  search 
for  oil  in  four  wells  In  that  section  was  un- 
BuccessfuL  It  was  a  new  field— what  oil 
men  call,  in  homely  but  expressive  language, 
"wildcat  territory."  March  15, 1900,  Lowther 
wrote  Miller  &  Sibley  saying  that  he  held 
various  oil  leases  in  that  section,  and  pro- 
posing to  put  them  in  with  those  of  Miller 
&  Sibley,  and  on  March  19,  1900,  the  Mll- 
ler-Slbley Oil  Company,  by  its  president 
wrote  in  reply,  acknowledging  receipt  by 
date  of  this  particular  letter,  saying,  "We 
have  decided  not  to  operate  in  W.  Va.  for 
the  present  ^tii  consequently  do  not  take 
advantage  of  your  offer."  The  Mlller-Slbley 
Company  quit  work  in  January,  1800,  prac- 
tically in  November,  1898,  and  the  Lowther 
lease  was  January  9,  1900.  There  bad  been 
a  cessation  of  work  for  a  yeari  The  lease 
went  to  record  March  10,  1900.  The  L9W- 
ther  Oil  Company  began  work  in  June,  1900, 
more  than  15  months  after  the  Mlller-Slbley 
Company  ceased  work.  The  oil  In  the  tanks 
was  not  marketed,  but  wasted;  the  derrick 
and  other  parts  of  the  rig  went  to  decay. 
These  circumstances,  taken  together,  estab- 
lish abandonment  by  the  Miller-Sibley  Com- 
pany, 

It  is  argued  that  there  was  no  pipe  line 
nearer  than  10  miles  to  convey  oil,  and  that 
the  company  made  fruitless  efforts  to  get  the 
Eureka  Pipe  Line  Company  to  extend  a  line 
to  that  section.  This  would  put  into  the 
lease  a  condition  for  excuse  not  in  It  The 
first  lease  gave  Metz  not  a  cent  of  return 
except  a  share  of  oil.  His  motive  In  mak- 
ing It  was  therefore  only  development  It 
is  not  reasonable,  but  unjust  that  an  oil 
company  should  thus  bore  two  wells,  dis- 
continue work,  remove  implements,  do  noth- 
ing for  a  year,  give  plain  sign  of  no  in- 
tent to  go  on,  and  yet  hold  Metz's  land 
tied  up.    How  long  would  it  remain  bound 
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up  80  as  to  prevent  htm  from  contractliig 
witb  others  to  develop?  True,  this  may  not 
alone  show  Intent  to  abandon;  but  It  tends 
to  show  that  we  ought  not  demand  any 
more  evidence  than  is  manifest  In  the  case 
to  establish  abandonment  If,  as  Is  claimed 
now  for  the  purposes  of  this  case,  oil  In  pay- 
ing quantity  was  found,  where  did  the  com- 
pany get  right  to  Indefinitely  suspend,  and 
not  pay  Metz  his  share  of  oil?  Not  from  the 
lease.  His  tight  was  to  have  the  wells 
worked  or  surrendered.  Must  we  not  con- 
clude that  the  company  regarded  its  search 
on  this  tract  as  vahi,  and  gave  It  up?  "Title 
under  an  oU  lease  Is  inchoate,  and  for  pur- 
poses of  exploration  only  until  oil  or  gas 
is  fonnd.  If  it  la  not  found,  no  estate  vests 
In  the  lessee,  and  his  title,  whatever  It  is, 
ends  when  the  unsuccessful  search  Is  aban- 
doned." Calhoon  v.  Neely,  201  Fa.  97,  60 
AU.  967. 

It  is  contended  for  the  Lowtber  Company 
that  oil  was  not  produced  In  paying  quanti- 
ty, and  that  when  it  went  upon  the  premises 
the  three-years  term  of  the  first  lease  bad 
explrod.  To  this  It  Is  answered  that  the 
lease  gave  a  term  of  three  years,  "and  as 
much  longer  as  oil  and  gas  can  be  produced 
In  paying  quantities."  What  Is  meant  by 
that  provision?  It  means  paying  quantity 
to  the  lessee.  "If  the  well  pays  a  profit, 
even  small,  over  operating  expenses.  It  pro- 
duces In  paying  quantity,  though  It  may  nev- 
er repay  Its  cost,  and  the  operation,  as  a 
whole,  may  result  In  a  loss.  The  phrase 
'paying  quantities,'  therefore,  is  to  be  con- 
strued wltb  reference  to  the  operator  and 
by  his  Judgment,  when  exercised  in  good 
faith."  Tonng  ▼.  011  Co.,  194  Pa.  243,  45 
Aa  121;  Bryan,  Petro.  &  Oas,  109.  The 
case  farther  says  that  if  oil  or  gas  is  not 
found,  and  the  lessee  Is  not  willing  to  go  on 
and  incur  further  expense,  the  condition 
stipulated  for  the  termination  of  the  lease 
has  come.  So,  if  he  finds  oil,  but  It  ceases  to 
pay  expense  of  production.  The  lessor  can- 
not determine  whether  oil  is  in  paying  quan- 
tity; neither  can  a  subsequent  lessee.  There 
is  no  strength  in  the  argument  that  the 
lease  ended  alone  from  want  of  oil  In  pay- 
ing quantity.  Still,  we  may  consider  quan- 
tity In  coming  to  a  conclusion  as  to  whether 
the  lessee  abandons. 

It  la  suggested  that  the  word  "can,"  In 
this  quantity  phrase.  Is  different  from  the 
word  "Is,"  commonly  used.  I  do  not  see 
any  appreciable  force  in  the  suggestion. 
Does  it  import  a  power  In  the  lessee  to  leave 
the  wells  and  premises  Indefinitely?  I  see 
no  error  in  the  decree  so  far  as  respects  this 
case. 

The  Urpman  Case. 

James  W.  Metz,  father  of  John  W.  Metz, 
made  a  written  agreement,  January  22,  1892, 
selling  and  binding  himself  to  convey  to 
John  W.  Metz  a  tract  of  70  acres  of  land  for 
$800,  of  which  the  document  says  94oO  was 


paid  In  mules,  cows,  and  •  wagon,  and  for 
the  balance  John  W.  Metz  gave  three  notes, 
payable  yearly  thereafter,  which  agreement 
was  recorded  on  its  date.  The  tract  Is  a  part 
of  the  tract  of  250  acres  loised  by  James  W. 
Metz  to  Miles,  and  tben<  to  Lowther,  and  op- 
erated by  the  Mlller-Slbley  Company  and  then 
by  the  Lowtber  Oil  Company,  as  stated  above 
In  the  MIller-Bibley  case.  By  deed  dated 
February  16,  1901,  John  W.  Metz  conveyed 
said  70  acres  to  A.  W.  Urpman.  TTrpman 
brought  a  chancery  suit  against  the  Lowther 
Oil  Company,  James  W.  Metz,  and  others  to 
enforce  specific  performance  against  James 
W.  Metz  of  said  executory  contract  of  sale 
made  by  James  W.  Metz  to  John  W.  Metz, 
by  compelling  James  W.  Metz  to  pass  a  legal 
title  to  the  70  acres  to  Urpman.  James  W. 
Metz  having  leased  the  tract  of  250  acres  to 
Lowther  .for  oU,  Including  said  70  acres,  and 
Lowther  having  assigned  the  lease  to  the 
Lowther  Oil  Company,  and  the  said  company 
having  gone  upon  the  premises  and  bored  and 
found  oil  a  short  time  before  the  date  of  the 
conveyance  of  the  70  acres  from  John  W. 
Metz  to  Urpman,  Urpman's  chancery  suit  also 
sought  to  enjoin  the  Lowther  Oil  Company 
from  taking  oil,  and  to  annul  the  lease  under 
which  it  was  operating  as  a  cloud  on  Urp- 
man's title.  The  Lowther  Oil  Company  an- 
swered Urpman's  bill,  relying  upon  the  va- 
lidity of  the  lease  from  James  W.  Metz  un- 
der which  It  was  operating,  and  In  turn  ivay- 
ed  that  the  agreenjent  of  sale  between  James 
W.  and  John  W.  Metz,  and  the  deed  from 
John  W.  Metz  to  Urpman,  be  canceled  and 
annulled  and  declared  void  as  to  its  rights. 
The  decree  did  declare  tbem  void  as  to  the 
Lowther  011  Company  and  James  W.  Meti, 
and  Urpman  appealed. 

The  contract  between  James  W.  Metz  and 
John  W.  Mets  being  on  record,  the  rights  of 
Lowther  and  the  Lowther  OU  Company  un- 
der the  second  lease  would  be  later  and  sub- 
ordinate to  rights  under  that  sale  agreement, 
If  enforceable.  No  possession  was  taken  un- 
der It  by  John  W.  Metz.  This  Is  an  Impor- 
tant fact  bearing  on  delay  in  falling  for  more 
than  nine  years  to  enforce  the  agreement: 
for,  when  a  vendee  is  In  poBsession,  delay  is 
more  excusable,  and  time  does  not  so  soon 
bar  his  Fight.  Abbott  v.  L'Hommedleu,  10 
W.  Va.  678;  Pomeroy  on  Contracts,  |  404; 
2  Warv.  on  Vendors,  {  746;  Tate  v.  Pen- 
sacola  (Fla.)  20  South.  542,'  53  Am.  St  Rep. 
251;  Fry  on  Specif.  Perform.  {  738l  When 
in  possession,  we  can  almost  say  time  is  no 
matter;  but  when  he  is  not  it  Is  Car  differ- 
ent Why,  if  be  has  a  Just  right  to  posses- 
sion, is  he  not  in?  If  John  W.  Metz  had 
good  claim  for  the  70  acres,  why  remain  out 
of  possession  over  nine  years,  and  buy  and 
live  on  another  tract  in  the  neighborhood,  as 
he  did?  His  delay  constituted  confession  of 
no  Just  right  The  application  for  specific 
performance  of  a  contract  is  addressed  to 
the  sound  discretion  of  the  court  He  who 
asks  it  must  have  shown  talmsdf  prompt 
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kdA  willing  to  comply  with  the  contract  on 
his  part,  and  It  will  not  be  granted  if  it  would 
be  Inequitable  and  work  hardship  towards 
the  party  against  whom  it  Is  asked.  Dyer 
V.  Duffy,  3»  W.  Va.  148,  169,  19  S.  B.  540, 
24  Li.  R.  A.  339.  The  rule  is  more  strictly 
applied  in  specific  performance  than  In  suits 
for  account.  CJoal  Co.  v.  BeU,  38  W.  Va. 
297.  18  S.  B.  498.  If  since  the  contract  the 
value  of  the  land  has  greatly  increased,  and 
the  condition  changed,  or  the  vendor  is  in  a 
condition  where  enforced  performance  wonld 
greatly  damage  him,  and  especially  where 
the  purchaser  is  chargeable  with  the  delay 
by  reason  of  failure  to  perform,  equity  will 
refuse  to  compel  the  vendor  to  convey. 
Bootten  v.  Scheffer,  21  Grat  474;  Patterson 
y.  Martz,  34  Am.  Dec.  474;  Vail  v.  Nelson, 
4  Band.  478.  In  volume  1,  p.  181,  of  that 
late  valuable  equity  work,  Am.  &  Bng.  Dec 
in  Equity,  many  Instances  of  short  delay 
barring  relief  are  given  and  the  subject  dis- 
cussed. 

Let  us  pause  to  bring  in  some  facts  of  tlie 
case  tn  connection  with  these  principles. 
The  purchaser  delays  over  nine  years.  He 
does  not  pay  any  of  the  ^26  deferred  pur- 
chase mcHiey,  and  thus  was  never  in  a  con- 
dition to  call  for  a  deed.  About  five  or  six 
years  after  the  sale,  oil  interests  increase 
the  value  beyond  comparison  with  the  value 
of  the  land  at  the  date  of  the  sale.  The  pur- 
chaser still  pays  nothing,  hut  lets  four  more 
years  go  by  without  asking  performance— he 
right  near  his  father  In  the  neighborhood; 
his  father  all  the  time  in  possession,  using 
the  land  as  hisbown;  this  son  and  purchaser 
being  weekly  at  his  father's,  and  knowing 
of  his  father's  use  of  the  land.  In  fact,  he 
rents  the  land  of  his  father  one  or  two  sea- 
sons for  cropping,  paying  a  share  of  the  crop. 
His  father  leases  the  land  to  Miles  for  oil, 
and  under  the  lease  the  Mlller-SIbley  Oil 
Company  bores  two  wells.  The  purchaser 
utters  not  a  whisper  against  It,  though  well 
knowing  it,  and  often  visiting  the  land  dur- 
ing oil  operations.  The  father  makes  a  sec- 
ond lease  to  Lowther  under  which  the  Low- 
ther  Oil  Company  develops  oil.  The  pur- 
chaser is  present  when  this  lease  is  made, 
well  knowing  of  it,  frequently  on  the  land 
during  the  operations,  standing  by  and  seeing 
the  oil  company  spend  large  amounts  of  mon- 
ey, and  giving  forth  not  a  whisper  of  protest; 
even  when  oil  gushed  out  as  from  a  cornu- 
copia of  wealth,  asking  no  deed  from  his  fa- 
ther. Suppose  this  purchaser  were  himself 
to  ask  a  court  to  compel  his  father  to  make 
a  deed.  What  court  would  give  him  a  deed? 
Urpman  has  only  Metz's  rights— no  more. 
His  father  had  made  a  binding  covenant  by 
his  second  lease,  which  would  ruin  him  if 
broken  by  giving  a  deed  to  the  son  or  Urp- 
man. And  then  it  would  entail  great  loss  on 
the  Lowther  Oil  Company  in  favor  of  John 
W.  Metz,  when  he  stood  silent  on  the  ground 
when  It  was  spending  thousands  of  dollars. 
AM  to  the  oil  company,  a  decree  of  perform- 


I  ance  would  violate  that  principle  of  estoppel 
I  in  pais  which  says:  "No  principle  of  equity 
I  seems  better  established,  or  more  readily  ap- 
!  plied  in  equity,  than  that  if  a  person,  know- 
•  ing  his  rights,  stands  by  and  encourages  or 
permits  an  Innocent  party  to  purchase  his 
property  or  to  make  valuable  improvements 
upon  it  without  making  known  to  such  pur- 
chaser his  rights  in  the  property,  he  is  es- 
topped from  afterwards  asserting  any  claim 
to  it"  Heavener  v.  Godfrey,  3  W.  Va.  433; 
Norfolk  &  Western  Railroad  Co.  v.  Per- 
due, 40  W.  Va.  442,  21  S.  B.  755.  We  must 
not  think  that  the  rights  of  a  stranger  to  the 
contract  are  not  to  be  considered  in  a  contest 
as  to  Its  performance  between  its  parties;  for 
often  the  fact  that  its  enforcement  will  im- 
pose loss  on  a  stranger  will  deny  a  decree, 
to  enforce  it,  even  where  no  such  estoppel  as 
that  just  mentioned  Is  present.  Anthony  v. 
Leftwlch^s  Representatives,  3  Band.  238. 

Another  reason  against  the  decree  of  per- 
formance is  that  the  agreement  of  sale,  if 
ever  complete,  was  rescinded  by  both  vendor 
and  vendee.  The  contract  states  that  the 
price  of  the  land  was  paid  In  stock  and  a 
wagon  and  in  three  notes.  James  Metz  nev- 
er got  the  stock,  but  his  son  took  it  off  to 
Roane  county  and  sold  it  for  his  own  use, 
and  he  never  executed  the  notes,  and  he 
never  took  possession  of  the  land,  and  he 
later  surrendered  to  bis  father  the  written 
agreement.  The  motive  of  sale  was  base. 
John  W.  Metz,  being  in  debt,  in  order  to  get 
the  personal  property  out  of  his  hands,  away 
from  creditors— to  delay  them  until  he  should 
become  able  to  pay  them— went  through  the 
form  of  paying  it  to  his  father  on  the  land, 
making  a  sale  document,  and  recording  it. 
He  did  not  deliver  the  personal  property. 
Was  it  ever  a  consummated  contract?  It 
seems  not  If  so,  no  rights  come  from  It 
But  pass  that  feature.  They  afterwards  re- 
scinded. But  ^as  that  oral  rescission  good? 
It  is  not  a  deed  passing  legal  title.  That  can 
only  go  back  by  deed.  Such  a  written  con- 
tract may  be  rescinded  by  word  of  mouth, 
if  the  contract  be  destroyed  pursuant  to 
agreement  or  possession  be  returned.  Oun- 
I  nlngham  v.  Cunningham,  46  W.  Va.  1,  32  S. 
i  E.  998.  Now,  the  surrender  to  its  maker  of 
i  the  written  contract  with  Intent  to  rescind  Is 
!  surely  tantamount  to  actual  destruction.  "It 
I  has  been  held  in  some  of  the  earlier  cases 
that  an  agreement  to  rescind  is  as  much  an 
agreement  concerning  land  as  the  original 
contract  and  hence  should  be  in  writing;  but 
all  the  later  cases,  both  In  E>agland  and  the 
United  States,  are  unanimous  in  affirming 
that  a  contract  in  writing  may,  in  equity,  be 
rescinded  by  i>arol;  and  this  even  though  the 
contract  may  have  been  under  seal.  Such 
rescission  may  be  effected  not  only  by  an  ex- 
press agreement,  but  by  any  course  of  con- 
duct clearly  indicating  a  mutual  assent  to 
j  the  termination  or  abandontnent  of  the  con- 
tract It  may  consist  either  of  words  or  acts 
I  and    all    the    circumstances    attending    the 
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transaction  may  be  shown  to  prove  intention; 
butf  if  eTidenced  by  acts  alone,  they  must  be 
such  as  to  leave  no  doubt  as  to  such  Intm- 
tion."  2  Warv.  on  Yendors,  S  826.  See  Bal- 
lard v.  Ballard,  25  W.  Va.  470,  and  Straley  v. 
Perdue,  33  W.  Va.  375,  10  S.  E.  780,  holding 
these  principles.  Not  merely  James  W. 
Metz,  but  John  W.  Metz,  waived,  abandoned, 
and  Ignored  this  contract  long  ago,— long  be- 
fore Urpman  got  his  deed,— and  this  aban- 
donment defeats  specific  performance.  Payne 
V.  Graves,  6  Leigh,  561.  "The  rule  seems  to 
be  well  established  that  specific  performance 
will  not  be  decreed  of  a  contract  which  the 
parties  have  treated  as  rescinded,  or  which 
has  once  been  repudiated  by  the  parties." 
Warve.  on  Vendors,  {  758.  In  section  759 
such  rescission  is  stated  to  be  a  bar  to  spe- 
cific performance. 

There  Is  another  all-sufllclent  ground  to  re- 
fuse Urpman  sjpedfic  performance.  The  con- 
tract which  be  asks  equity  to  enforce  is  not 
executed,  but  executory.  It  was  made  with 
Intent  to  defraud  creditors,  and  equity  will 
neither  enforce  nor  cancel  it,  but  leave  the 
parties  alone.  "This  rule  applies  not  only  to 
the  original  parties  to  the  fraudulent  trans- 
action, but  also  to  their  heirs  and  all  parties 
claiming  under  or  by  title  derived  from  them, 
where  no  equitable  rights  Intervene  to  pro- 
tect such  parties."  McClintock  v.  Lolsseau, 
81  W.  Va.  865,  8  S.  E.  612,  2  L.  R.  A.  816. 
See  Slifer  v.  Howell's  Adm'r,  9  W.  Va.  391. 
There  are  other  reasons,  however,  for  a  de- 
cree declaring  this  agreement  void  as  to  the 
Lowther  Oil  Company.  It  is  true,  Urpman 
had  no  notice  of  the  fraud  infecting  the  sale 
contract,  but  his  deed  conveyed  only  an  equi- 
ty, and  a  purchaser  of  only  an  equity  gets 
only  such  title  as  the  vendor  has.  Such  a 
purchaser,  knowing  that  the  legal  title  Is 
outstanding,  is  not  a  bona  fide  purchaser, 
like  one  getting  legal  title.  The  fact  that  the 
legal  title  la  not  in  his  vendor  is  notice  of 
the  risks  he  assumes  in  buying  a  mere  equi- 
ty, and  he  takes  only  what  his  vendor  can 
convey,  or  that  which  his  vendor  can  call 
upon  a  court  of  equity  to  convey  to  him. 
He  takes  the  equity  with  all  its  infirmities 
upon  its  head,  subject  to  all  defenses  to 
which  it  was  subject  In  the  hands  of  his  ven- 
dor. Briscoe  V.  Ashby,  24  Grat  478;  Walton 
V.  Hargroves,  97  Am.  Dec.  429,  note  433; 
York  V.  McNutt,  67  Am.  Dec.  607. 

In  view  of  the  several  reasons  ample  of 
themselves  to  Justify  the  decree  denying  Urp- 
man relief  by  specific  performance,  I  will 
add  another  equity  principle,  and  that  is  that 
specific  performance  in  courts  of  equity  is 
not  a  matter  of  absolute  right,  as  arising 
from  a  debt  of  Justice,  but  lies  only  in  a 
sound  discretion  of  the  court  The  court 
has  a  right  to  look  at  all  the  circumstances, 
and  say  whether  Justice  and  right  demand  a 
grant  of  performance  of  it.  Hogg's  Eq.  { 
306;  Abbott  v.  L'Hommedieu,  10  W.  Va.  677. 
Surely,  under  aU  the  facts,  we  cannot  say 


that  such  discretion  was  Improperly  exer- 
cised. 

It  Is  argued  that  as  the  sale  agreement 
was  on  record,  and  the  rescission  of  the 
agreement  was  not,  the  latter  cannot  prevail, 
as  there  is  no  notice  to  Urpman.  The  record 
of  the  agreement  has  nothing  to  do  with  the 
case.  It  would  only  concern  purchasers  from 
James  W.  Metz,  not  John  W.  It  is  no  factor 
on  the  questions  whether  the  agreement  was 
rescinded,  or  was  fraudulent,  or  whether 
there  was  laches.  Of  course,  the  rescission, 
being  oral,  could  not  be  recorded. 

Under  the  above-stated  legal  principle  that 
specific  performance  rests  in  the  sound  dis- 
cretion of  the  court,  in  addition  to  the  facts 
already  given,  as  further  reason  to  Justify 
denial  of  relief  to  Urpman  I  state  that  no 
Injustice  is  done  to  blm  because  he  purchased 
when  he  had  notice  of  the  right  of  the  Low- 
ther on  Company  by  their  lease  on  the  open 
record,  by  actual  possession  of  the  land  by 
the  Lowther  Company,  and  by  commimica- 
tions  from  John  W.  Metz.  Why  did  be  buy 
knowing  of  the  possession  of  the  Lowther  Oil 
Company,  and  Its  operations?  As  Judge 
Green  beautifully  expressed  the  doctrine  In 
Frame  v.  Frame,  32  W.  Va.  478,  9  S.  E.  907, 
6  L.  R.  A.  323:  "The  earth  has  been  describ- 
ed as  that  universal  manuscript  open  to  the 
eyes  of  all.  When  a  man  proposes  to  buy  or 
deal  with  realty,  his  first  duty  is  to  read  this 
public  manuscript— that  is,  to  look  and  see 
who  Is  there  upon  it,  and  what  are  bis 
rights."  Possession  is  notice  to  the  world  of 
the  rights  of  the  occupant  Ellison  v.  Torpin, 
44  W.  Va.  414,  80  S.  E.  183.  •Besides  notice 
constructive,  Urpman  was  actually  on  the 
ground  and  saw  the  Lowther  Company  op- 
erating. And  besides,  Urpman,  seeing  the 
sale  contract  on  record,  conceived  the  project 
of  defeating  the  Lowther  Oil  Company  by 
purchasing  of  John  W.  Metz,  sent  for  him 
to  come  to  Grantsville,  and  proposed  to  pur- 
chase of  Metz,  when  Metz  told  him  he  had 
no  right— did  not  own  the  land;  but  Urpman 
said,  "We  think  you  have,"  and  insisted  on 
buying,  and  had  Metz  to  execute  a  deed  with 
special  warranty,  he  refusing  to  warrant,  for 
the  consideration  of  91,500,  when  the  land 
was  worth  thousands  more,  and,  it  being 
then  night,  took  a  notary  upwards  of  ttuee 
miles  to  Metz's  home,  and  got  his  wife's  sig- 
nature at  the  midnight  hour,  seeming  fearful 
that  the  Lowther  Oil  Company  or  some  one 
might  intervene.  He  gave  checks  to  one  Mat- 
thews to  hold  till  the  notary  returned  with 
the  deed.  Metz  says  he  was  intoxicated. 
This  is  denied  by  evidence.  But  say  that  he 
was  lured  by  this  amount  of  money— to  him, 
an  unlettered  mountaineer,  a  big  sum.  He 
soon  repented  of  bringing  trouble  upon  bis 
aged,  decrepit  father,  afflicted  with  dropsy, 
and  asked  Urpman  to  take  back  his  checks, 
as  he  would  lose  nothing.  It  seems  the 
money  is  in  the  hands  of  Matthews,  and  that 
Metz  lias  never  received  it    These  things 
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Metz  gvrean  to,  and  Urpman  did  not  go  on 
the  stand  to  deny.  What  has  Urpman  lost? 
Where  ta  Injustice  done  to  him?  Anyhow, 
no  one  is  to  blame  but  himself;  for  he,  not 
John  W.  Metz,  conceived  the  transaction  and 
was  the  active  agent.  It  was  a  speculation 
that  failed.  That  is  all. 
We  must  therefore  affirm  the  decree. 


(53  w.  Va. «») 

TOMPKINS  T.  PACIFIC  MUT.  UFB  IN& 
CO. 

(Snpreme  Conrt  of  Appeals  of  West  Virginia. 
May  2,  1903.) 

ACCIDENT  INSDRANCE— PHYSICAIi  EXAMINA- 
TION —  MISCONDUCT  OP  AjQKNT  —  LIABIUTT 
OF  INSURBK— WBUOHT  OF  BVIDBNCB. 

1.  Only  a  right  of  examination,  as  to  an  in- 
jnred  person  entitled  to  a  weekly  indemnity 
under  ao  accident  insurance  policy,  ia  conferred 
npon  the  company  iasoing  the  policy,  by  the 
following  clanse  contained  therein:  "Any  med- 
ical adTiaer  of  the  company  shall  be  allowed 
to  examine  the  person  or  body  of  the  insured 
in  respect  to  any  injury  or  cause  of  death  in 
Boch  manner  and  at  such  times  as  he  may  re- 
quire." 

2.  The  (elation  of  master  and  servant  snb- 
sists  between  the  company  and  its  medical 
adviser  in  the  exercise  of  such  right  of  ex- 
amination, and  the  company  must  answer  for  in- 
jnries  resulting  from  the  negligence  or  miscon- 
duct of  its  agent  in  the  premises. 

3.  Though  Uie  insured  is  not  bonnd  to  sub- 
mit to  sach  examination,  and  may  refuse  at 
the  risk  of  loss  of  his  indemnity,  or  of  litiga- 
tion on  account  of  his  refusal,  he  may  submit 
to  it  without  losing  his  right  to  exact  care 
and  skill  in  its  exercise;  and  it  is  no  defense 
to  his  action  that  he  consented  to  examination 
in  a  particular  manner,  If  he  did  so  in  pnr- 
•aance  <^  a  reqnest  or  demand  that  it  be  so 
made. 

4.  Between  the  physician  and  the  insured,  in 
such  case,  the  law  goyeming  the  relations  of 
physician  and  patient  does  not  apply. 

6.  Where  the  injury  of  the  insured  is  a  sprain 
of  the  foot,  requiring  a  plaster  cast  or  similar 
appliance  to  hold  the  injured  ligaments  in  place 
nntil  they  heal  or  regain  strength,  and  the 
agent,  in  making  the  examination,  removes, 
and  fails  to  replace,  such  ap{)liance,  and  injury 
results  therefrom,  he  is  guilty  of  negligence 
for  which  his  principal  must  answer  in  dam- 
ages. 

6.  The  court  proper^  refuses  an  instruction 
to  the  effect  that  the  jury,  in  passing  upon  the 
testimony  of  a  party,  may  take  into  consid- 
eration bis  situation  and  interest  in  the  result 
of  the  verdict  and  all  the  circumstances  sur- 
rounding him,  and  give  to  it  only  such  weight 
as  tJiey  may  deem  it  fairly  entitled  to,  when  a 
witness  against  him  is  deeply  interested  in  a 
moral  sense,  and  no  such  direction  as  to  his 
testimony  is  included. 

(Syllabus  by  the  Court) 

Error  to  Clrcnlt  Court,  Cabell  Cotmty;  HL 
S.  Doollttle,  Judge. 

Action  by  George  H.  Tompkins  against  the 
Padfle  Mutual  Life  Insurance  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.    Affirmpd. 

Slmms  &  Snslow,  for  plaintiff  in  error. 
Harvey,  Wiatt  &  Switzer,  for  defendant  In 
error. 


POFFENBAEGER,  J.  On  the  30th  day  of 
September,  1898,  George  H.  Tompkins,  a  resi- 
dent of  Clifton  Forge,  Va.,  Instituted  an  ac- 
tion in  the  Circuit  Court  of  the  United  States 
In  the  District  of  West  Virginia  against  the 
Pacific  Mutual  Life  Insurance  Company,  a 
California  corporation  doing  business  in  West 
Virginia,  for  the  recovery  of  damages  for  an 
alleged  wrong,  on  an  alleged  cause  of  action 
accruing  to  him  In  October,  1897,  in  which 
action  he  recovered  a  judgment,  which  was 
afterwards  reversed  by  the  United  States  Cir- 
cuit Court  of  Appeals,  and  the  action  directed 
by  said  court  to  be  dismissed  for  want  of  Ju- 
risdiction, which  was  accordingly  done  by  the 
said  Circuit  Court  Within  one  year  after 
the  dismissal  aforesaid,  to  wit,  on  the  3d  day 
of  November,  1900,  said  Tompkins  instituted 
this  suit  in  the  drcult  court  of  Cabell  county 
for  the  same  cause  of  action,  alleging  In  big 
declaration  the  prosecution  and  dismissal  of 
said  former  action,  and  that  this  action  was 
brought  within  one  year  after  said  dismissal. 
To  the  declaration,  and  each  count  thereof, 
the  defendant  demurred,  after  having  had 
oyer  of  the  writ  and  return,  which  demurrer 
was  overruled,  and  thereupon  a  plea  of  not 
guilty  was  entered.  The  defendant  pleaded 
also  the  statute  of  limitations,  and  the  plain- 
tiff was  permitted  to  file  his  replication  in 
writing  to  said  plea,  setting  up  the  pendency 
of  said  former  suit  for  the  same  cause  of  ac- 
tion, its  dismissal  for  want  of  Jurisdiction, 
and  the  commencement  of  this  suit  within 
one  year  thereafter.  Trial  was  had,  and  a 
verdict  rendered  for  the  plaintiff,  assessing 
his  damages  at  $2,000,  and,  after  overruling 
a'  motion  to  set  aside  the  verdict,  Judgment 
was  rendered  accordingly. 

Said  replication  was  filed  under  section  10 
of  chapter  104  of  the  Code  of  1899,  which 
reads  as  follows:  "If  any  action,  commenced 
within  due  time,  in  the  name  of  or  against 
one  or  more  plaintiffs  or  defendants,  abate 
as  to  one  of  them  by  the  return  of  no  In- 
habitant, or  by  bis  or  her  death  or  marriage, 
or  if,  in  an  action  commenced  within  due 
time,  judgment  (or  other  and  further  pro- 
ceedings) for  the  plaintiffs  should  be  arrested 
or  reversed,  on  a  ground  which  does  not  pre- 
clude a  new  action  for  the  same  cause,  or  If 
there  be  occasion  to  bring  a  new  suit  by  rea- 
son of  the  said  cause  having  been  dismissed 
for  want  of  security  for  costs,  or  by  reason 
of  any  other  cause,  which  could  not  be  plead 
In  bar  of  an  action,  of  the  loss  or  destruction 
of  any  of  the  papers  or  records  In  a  former 
suit  which  was  In  due  time;  In  every  such 
case,  notwithstanding  the  expiration  of  the 
time  within  which  a  new  action  or  suit  must 
otherwise  have  been  brought,  the  same  may 
be  brought  vrithin  one  year  after  such  abate- 
ment, dismissal  or  other  cause,  or  after  such 
arrest  or  reversal  of  Judgment,  or  such  loss 
or  destmctlon  but  not  after." 

In  support  of  its  contention  that  the  court 
erred  in  permitting  said  replication  to  be 
filed,  tbe  plaintiff  in  error  relies  upon  two 
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Virginia  decteloBB  and  one  Tennessee  deci- 
sion, and  the  defendant  In  error  relies  npon 
a  decision  of  the  Supreme  Coort  of  the  Unit- 
ed States  construing  the  Tennessee  statute, 
and  an  Ohio  decision  construing  a  similar 
section  of  the  Ohio  Code.  The  first  Virginia 
case  is  Gray's  Adm'x  v.  Berryman,  4  Munf. 
181.  The  Virginia  statute  construed  In  that 
case  provided  that,  if  Judgment  for  the  plain- 
tiff be  reversed  by  error,  or  judgment  be 
given  against  the  plaintiff  upon  matter  al- 
leged in  arrest  of  Judgmsnt,  that  be  take 
nothing  by  his  plajat,  writ,  »r  bill,  a  new  ac- 
tion might  be  commenced  within  one  year 
after  such  reversal  or  Judgment  against  the 
plalntltr.  The  other  case  is  that  of  Manuel 
V.  Railroad  Co.,  87  S.  E.  957,  construing  the 
present  Virginia  statute,  which  provides  that 
if  an  action  commenced  in  due  time  abate  by 
the  return  of  no  inhabitant  or  by  the  death 
or  marriage  of  the  defendant,  or  if,  in'  such 
action.  Judgment  for  the  plaintiff  be  arrested 
or  reversed  upon  a  ground  which  does  not 
preclude  a  new  action  for  the  same  cause,  or 
the  plaintiff  shall  proceed  in  the  wrong  form 
or  bring  the  wrong  form  of  action,  and  Judg- 
ment be  rendered  against  him  solely  upon 
that  ground,  a  new  action  may  be  brought 
within  one  year  after  such  reversal  or  Judg- 
ment In  the  first  of  said  two  Virginia  cases 
a  suit  In  equity  had  been  brought  and  dis- 
missed for  want  of  Jurisdiction,  and  it  was 
held  that  an  action  at  law  for  the  same  cause 
of  action  thereafter  commenced  was  not  with- 
in the  exception.  In'  the  second,  the  plaintiff 
had  taken  a  nonsuit,  and  thereafter  instituted 
another  action  for  the  same  injury,  and  It 
was  held  that  that  case  was  not  within  the 
exception  to  the  statute  of  limitations. 

The  Tennessee  statute  reads  as  follows: 
"If  the  action  is  commenced  within  the  time 
limited,  but  the  Judgment  or  decree  is  ren- 
dered against  the  plaintiff  and  upon  any 
ground  not  concluding  his  right  of  action,  or 
where  the  Judgment  or  decree  is  rendered 
against  the  plaintiff  and  is  arrested  or  re- 
versed on  appeal,  the  plaintiff,  or  his  repre- 
sentatives and  privies,  as  the  case  may  be, 
may  from  time  to  time  commence  a  new  ac- 
tion within  one  year  after  the  reversal  or  ar- 
rest." The  Supreme  Court  of  Tennessee,  In 
Sweet  v.  Electric  Light  Co...  97  Tenn.  252,  36 
S.  W.  1090,  held  that  a  suit  commenced  In  a 
court  having  no  Jurisdiction,  and  dismissed 
for  want  thereof,  was  a  nullity,  and  that  as. 
In  such  case,  no  action  had  been  commenced 
within  the  meaning  of  the  statute,  such  pro- 
ceeding did  not  prevent  the  running  of  the 
statute,  nor  bring  the  case  'within  the  excep- 
tion. That  is  the  contention  of  the  plaintiff 
in  error,  this  cause  of  action  having  been 
first  set  up  in  a  court  having  no  Jurisdiction, 
and  there  dismissed  on  that  ground,  and  then 
sued  on  in  the  state  court  more  than  one  year 
after  the  accrual  of  the  right  of  action,  but 
within  one  year  after  the  dismissal  of  the 
proceeding  in  the  federal  court. 

In  Smith  T.  McNeal,  109  U.  S.  426.  3  Sup. 


Ct  319,  27  L.  Ed.  986,  the  Supreme  Court  of 
the  United  States  construed  the  same  Ten- 
nessee statute,  and  arrived  at  a  conclusion 
seemingly  in  conflict  with  that  announced  by 
the  Tennessee  court  Said  case  was  decided 
in  1883,  and  the  Tennessee  case  of  Sweet  t. 
Electric  Light  Co.  in  1898,  and,  strange  to 
say,  the  Tennessee  court  did  not  even  notice 
the  former  decision  of  a  similar  question  'up- 
on the  same  statute  by  the  Supreme  Court  of 
the  United  States.  There  is  a  distinction  be- 
tween the  two  cases,  however.  In  Smith  v. 
McNeal  the  dismissal  was  for  want  of  the 
allegation  of  a  Jurisdictional  fact  which  ac- 
tually existed,  and  which,  If  alleged,  would 
have  given  Jurisdiction.  In  the  Tennessee 
case  the  former  action  had  been  brought  In 
a  court  in  which  Jurisdiction  could  not  have 
been  shown  in  the  declaration.  The  con- 
struction given  the  statute  in  Sweet  ▼.  Elec- 
tric Light  Co.  may  be  said  to  find  some  coun- 
tenance in  the  opinion  delivered  by  Mr.  Jus- 
tice Woods  In  Smith  v.  McNeal,  where  it  is 
said:  "Cases  might  be  supposed,  perhaps, 
where  the  want  of  Jurisdiction  in  the  court 
was  so  clear  that  the  bringing  of  a  salt  there- 
in would  show  such  gross  negligence  and  in- 
difference as  to  cut  the  party  off  from  the 
benefit  of  the  saving  statute;  as,  if  an  action 
of  ejectment  should  be  brought  in  a  court  of 
admiralty,  or  a  bill  In  equity  should  be  filed 
before  a  Justice  of  the  peace." 

The  latest  case  bearing  upon  the  question 
is  Railroad  Co.  t.  Bemls,  64  Ohio  St  26,  59 
N.  E.  746,  decided  in  January,  1901,  constru- 
ing the  Ohio  statute,  which  reads  as  follows: 
"If,  in  an  action  commenced,  or  attempted 
to  be  commenced,  in  due  time,  a  Judgment 
for  the  plaintiff  be  reversed,  or  If  the  plain- 
tiff fail  otherwise  than  upon  the  merits,  and 
the  time  limited  for  the  commencement  of 
such  action  has,  at  the  date  of  sncb  reversal 
or  failure,  expired,  the  plaintiff,  or  If  be  die 
and  the  claim  of  action  survive,  his  repre- 
sentatives may  commence  a  new  action  with 
In  one  year  after  such  date— and  this  provi- 
sion shall  apply  to  any  claim  asserted  In  any 
pleading  by  a  defendant"  There,  the  status 
of  the  case  was  very  much  like  that  of  this 
one.  The  action  had  first  been  brought  in 
the  federal  court  and  dismissed  for  want  of 
Jurisdiction,  and  then  brought  In  the  state 
court,  and  It  was  held  that  the  right  of  ac- 
tion was  'Within  the  saving  clause  of  the  stat- 
ute of  limitations.  The  opinion  delivered  Is 
very  exhaustive,  and  shows  that  the  matter 
has  been  thoroughly  considered.  It  analyzes 
fully  the  opinions  in  Smith  v.  McNeal  and 
Sweet  V.  Electric  Light  Co.,  construing  the 
similar  Tennessee  statute.  Among  otber 
things,  that  opinion  says:  "In  no  text-book, 
and  in  no  reported  case  cited  to  us  save  Sweet 
V.  Electric  Light  Company,  supra,  is  there 
any  statement  or  intimation  that  the  ques- 
tion of  the  Jurisdiction  of  the  court  has  any 
potency  whatever  in  determining  what  is, 
and  what  is  not,  an  action,  and  we  are  con- 
vinced that  In  Ohio,  whatever  may  be  the 
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rule  elsewhere,  there  is  no  authority  for  the 
distinction  which  conngel  seek  to  draw,  and 
we  are  equally  clear  that  It  rests  upon  no 
substantial  ground." 

Our  statute  seems  to  be  somewhat  broader, 
or,  to  say  the  least,  more  positive  and  affirm- 
ative In  the  expression  of  the  width  of  Its 
scope,  than  any  of  the  other  statutes;  for  It 
says,  "If  there  be  occasion  to  bring  a  new 
suit  by  reason  of  the  said  cause  having  been 
dismissed  for  want  of  security  for  costs,  or 
by  reason  of  any  other  cause,  which  could 
not  be  pleaded  in  bar  of  an  action,"  a  new 
action  may  be  brought  within  one  year  after 
the  dismissal.  It  is  a  highly  remedial  stat- 
ute, and  ought  to  be  liberally  construed  for 
the  accomplishment  of  the  purpose  for  which 
It  was  designed,  namely,  to  save  one,  who 
has  brought  his  suit  within  the  time  limited 
by  law,  from  loss  of  his  right  of  action  by 
reason  of  accident  or  Inadvertence;  and  it 
would  be  a  narrow  construction  of  that  stat- 
ute to  say  that,  because  a  plaintiff  had,  by 
mistake,  attempted  to  assert  his  right  in  a 
court  having  no  jurisdiction,  he  is  not  enti- 
tled to  the  benefit  of  it.  In  this  connection, 
Lawrence  v.  Wlnifrede  Coal  Co.,  48  W.  Va. 
139,  35  S.  B.  925,  is  relied  upon  by  plalntltC 
In  error.  That  was  a  case  in  which  the 
plaintiff  failed,  after  having  brought  his  suit, 
to  file  his  declaration  within  three  months, 
by  reason  of  which  bis  action  was  dismissed 
at  rules.  He  claimed  the  benefit  of  said  sec- 
tion 19  of  chapter  104  of  the  Code  of  1899,  and 
it  was  held  that  he  was  within  the  letter  of 
it,  but  that  he  could  not  claim  the  benefit  of  it 
for  the  reason  that  the  dismissal  was  wholly 
imputable  to  his  voluntary  abandonment  of 
the  suit  In  the  opinion  of  the  court,  delivered 
by  Judge  Brannon,  it  Is  said:  "He  either 
intentionally  abandoned  his  first  suit,  or  neg- 
lected it,  which  operated  In  law  to  discon- 
tinue it  It  is  a  voluntary  dismissal,  or,  call 
it  a  discontinuance,  by  reason  of  the  plaln- 
ttfTs  nonaction."  Here,  It  cannot  be  said 
that  the  plaintiff  below  had  voluntarily  dis- 
missed bis  former  action  In  the  federal  tourt 
for  he  prosecuted  it  to  final  Judgment  and 
defended  the  writ  of  error  In  the  appellate 
court,  and  went  out  of  the  court,  not  by  rea- 
son of  his  failure  to  prosecute,  but  by  force 
of  the  strong  hand  of  the  court,  pronouncing 
the  law  against  him  on  the  question  of  juris- 
diction. The  two  cases  are  not  analogous 
unless  we  adopt  the  reasoning  of  the  Ten- 
nessee court  whereby  a  distinction  is  made 
upon  the  very  narrow  and  technical  grounds 
which  have  been  declared  by  another  repu- 
table court,  upon  an  apparently  more  mature 
and  thorough  consideration,  to  be  unsound. 

In  support  of  the  demand  set  up  in  this 
action,  the  principles  of  law  imposing  upon 
a  master  liability  for  the  acts  of  his  agent 
are  relied  upon;  it  being  Insisted  that  the 
injury  for  which  damages  are  claimed  from 
the  defendant  is  the  result  of  a  negligent 
act  of  the  defendant  by  Its  agent.  Defend- 
ant below  (plaintiff  in  error)  insists  that  the 


injurious  act,  if  done  by  its  agent,  was  out- 
side of  the  scope  of  his  agency  or  authority. 
These  contentions,  upon  the  peculiar  facts 
involved,  present  a  novel  case,  and  a  ques- 
tion rather  difficult  of  solution. 

Tompkins,  a  brakeman  on  the  Chesapeake 
&  Ohio  Railway,  holding  an  insurance  policy 
Issued  by  the  defendant  company,  providing, 
among  other  things,  for  the  payment  of  a 
weekly  indemnity  of  ?10,  In  case  of  such  in- 
Jury,  by  external,  violent  and  accidental 
means,  as  should,  independently  of  ell  other 
causes,  immediately,  continuously,  and  whol- 
ly disable  and  prevent  him  from  engaging  in 
any  work  or  occupation  for  wages,  stepped 
on  a  peach  seed  at  Huntington,  W.  Va.,  on 
the  2d  day  of  July.  1897,  whereby  his  right 
foot  and  ankle  were  so  wrenched  and 
sprained  that,  after  having ,  subsequently 
made  three  trips  as  brakeman,  the  injury  re- 
quired attention,  and  his  physician  placed 
his  foot  in  a  plaster  of  paris  cast  to  keep  it 
and  the  muscles  and  ligaments  rigidly  in  a 
certain  position,  upon  the  theory  that  the  lig- 
aments supporting  the  lower  part  of  the  foot 
had  been  badly  strained,  lacerated,  or  broken 
loose,  and  must  be  In  some  way  held  in  place 
long  enough  to  permit  them  to  heal  and  re- 
gain sufficient  strength  to  support  the  lower 
part  of  the  foot.  This  was  done  by  Dr.  Oeo. 
S.  Bonner,  of  Clifton  Forge,  on  or  about  the 
5th  day  of  September,  1897,  who  says  his 
conclusion,  upon  his  diagnosis,  was  that  the 
injury  was  "nothing  more  than  the  weakness 
which  usually  follows  a  sprain,  and  the  sus- 
ceptibility to  rheumatism,  or  something  of 
that  sort"  On  or  about  the  8th  day  of  Oc- 
tober, 1897,  said  cast  was  taken  off  by  Dr. 
James  F.  Hughes,  who  was  the  examining 
surgeon  or  medical  adviser  of  the  insurance 
company,  and  had  come  to  Tompkins'  bouse 
for  the  purpose  of  making  an  examination  of 
Tompkins  in  respect  to  the  Injury,  under  a 
clause  in  the  policy  requiring  the  insured  to 
allow  such  examination  in  such  manner  and 
at  such  times  as  the  medical  adviser  might 
require.  After  making  the  examination.  Dr. 
Hughes  left  without  replacing  the  cast  or 
putting  on  another,  and  the  plaintifTs  foot 
soon  became  worse,  and  he  has  partially  lost 
the  use  of  It  although,  after  the  lapse  of  con- 
siderable time,  an  effort  was  made  to  restore 
it  to  health  and  strength  by  again  encasing  It 
as  before,  and  other  treatment.  There  is 
sharp  conflict  as  to  what  occurred  between 
the  plaintiff  and  Dr.  Hughes  at  the  time  the 
examination  was  made;  the  claim  on  the 
part  of  Tompkins  being  that  the  casing  was 
taken  off  against  his  protest  and  by  his  un- 
willing submission  to  the  exercise  of  the  com- 
pany's right  of  examination  as  proposed  and 
executed,  and  on  the  part  of  the  company 
that  Tompkins  consented  to  the  removal  of 
the  support  and  the  discontinuance  of  its 
use. 

This  explanation  suffices  to  fairly  indicate 
the  nature  of  the  objection  made  to  the  dec- 
laration, which  sets  out  in  varying  language. 
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In  Its  fonr  counts,  matter  which  Is  substan- 
tially covered  by  the  foregoing  statement, 
and  alleges  the  duty  of  the  defendant  to  use 
care,  skill,  and  a  due  regard  for  the  Interests 
and  welfare  of  the  plaintiff  In  the  exercise  of 
Its  right  of  examination,  and  Its  failure  so 
to  do,  as  weir  as  Its  wrongful  and  negligent 
conduct  In  removing  the  plaster  cast  and  fall- 
ing to  restore  It,  and  In  requiring  and  caus- 
ing the  plaintlir  to  let  It  remain  off. 

The  objection  on  demurrer,  as  Indicated  in 
the  brief  filed  for  plaintiff  in  error,  Is  that 
"In  various  counts  In  the  declaration  alleging 
negligent  and  unskillful  manner  of  making 
the  examination  there  Is  Interwoven  alleged 
malpractice,  bad  medical  advice  and  treat- 
ment subsequent  to  the  removal  of  the  cast 
and  examination."  The  charge  Is  to  some 
extent  borne  out  by  the  language  of  the  dec- 
laration, but  tbat  does  not  make  It  faulty  on 
demurrer.'  No  recovery  would  be  permitted 
on  that  part  of  the  declaration.  It  must 
be  treated  as  surplusage— Irrelevant  matter- 
not  vitiating  the  declaration,  but  objection- 
able on  the  ground  tbat  It  Incumbers  the  rec- 
ord. "Utile  per  Inutile  non  vltlatur."  4  Mi- 
nor. Inst.  1264;  St.  PI.  424. 

Further  assignments  of  error  are  predicat- 
ed upon  the  rulings  of  the  court  In  giving 
and  refusing  Instructlous  and  in  refusing  a 
new  trial  A  r6sum6  of  the  evidence  Is  nec- 
essary to  an  intelligent  disposition  of  them. 

The  testimony  of  the  plaintiff,  aside  from 
the  particulars  of  his  original  injury  and 
treatment  of  It  prior  to  the  removal  of  the 
plaster  cast,  is,  in  substance,  as  follows:  At 
first  he  refused  to  allow  Dr.  Hughes  to  re- 
more  the  cast  until  be  should  consult  his 
physician.  Dr.  Hughes  Insisted  that  It  be 
taken  off,  and  he  finally  consented.  Dr. 
Hughes  represented  tbat  the  Insurance  com- 
pany had  sent  him  th^re  to  examine  the  In- 
Jury,  and,  if  he  was  not  permitted  to  do  so, 
the  company  would  not  allow  him  anything. 
He  yielded  to  this,  thinking  It  best  to  allow 
the  examination  to  be  made.  After  the  cast 
was  taken  off.  Dr.  Hughes  told  him  he  did 
not  see  anything  the  matter  with  the  foot, 
and  to  get  up  and  walk  across  the  fioor.  He 
attempted  to  do  so,  but  could  not.  Before 
tts  removal,  he  could  get  around  with  the 
aid  of  a  cane.  Dr.  Hughes  told  him  to  go 
to  the  window,  and  that  there  was  nothing 
the  matter  with  his  foot,  and  In  a  few  days 
ne  could  throw  bis  cane  away.  He  told  him 
he  could  not  walk  to  the  window  and  back. 
Dr.  Hughes  insisted  next  morning  that  he 
get  up  and  throw  away  the  cane,  and  go 
down  town.  He  made  the  examination  on 
the  8d  or  4tb  of  October,  and  on  or  about 
the  8th  the  foot  bad  become  so  much  worse 
that  plaintiff  went  to  see  Dr.  Hughes  about 
it,  and  told  him  be  could  not  walk  on  It,  and 
was  directed  to  paint  it  with  a  solution  of 
Iodine,  which  was  done.  As  the  foot  con- 
tinued to  grow  worse,  be  told  him  to  use 
crutches,  and  finally  that  he  did  not  know* 
what  to  do,  as  he  had  never  seen  a  sprain 


turn  out  to  be  so  serious.  He  kept  going  to 
Dr.  Hughes  until  about  the  2Dth  of  the 
month,  when  he  told  Hughes  he  saw  no  use 
in  depending  upon  him  further,  to  whicli 
Hughes  assented,  and  then  went  back  to  the 
physician  who  had  first  treated  him,  and 
who  declined  to  have  anything  further  to  do 
with  the  case,  as  the  Injury  had  become  so 
serious.  Dr.  Hughes  then  advised  bim  to 
go  either  to  Baltimore  to  a  hospital,  or  to 
Dr.  McQuire  at  Richmond.  He  went  to 
Richmond,  and  was  directed  by  Dr.  McOuIre 
to  put  a  plaster  cast  back  on  the  foot.  On 
his  return.  Dr.  Hughes  was  requested  to  put 
it  on,  which  he  did  In  an  Imperfect  manner. 
Then  Dr.  Bonner  was  sent  for,  who  procur- 
ed a  suitable  bandage,  and  put  it  on,  and  It 
remained  on  the  foot  until  in  February, 
f898.  As  the  foot  was  then  found  to  be  In 
bad  condition,  plaintiff  went  to  McGuire'i 
hospital,  where  he  was  treated  specially  and 
by  various  methods,  which  resulted  in  some 
improvement;  but  a  perfect  cure  was  not 
effected,  and  plaintiff  now  finds  it  necessary 
to  wear  steel  braces  to  support  the  foot 
Plaintiff  had  received  a  letter  from  the  state 
agent  of  the  defendant  company,  dated  Sep- 
tember 7,  1897,  requiring  him  to  "call  at 
once  upon  Dr.  Jas.  F.  Hughes  of  Clifton 
Forge,  Virginia,  surgeon  of  this  company, 
that  he  may  make  an  examination  and  re- 
port of  your  injuries."  When  Dr.  Hughes 
came,  he  told  the  plaintiff  he  had  been  sent 
there  by  the  Insurance  company  both  to 
make  an  examination  of  the  foot  and  to  give 
It  treatment.  When  the  cast  was  taken  off 
and  the  foot  examined,  he  said  be  thought 
it  was  getting  along  all  right,  and  be  conld 
see  nothing  the  matter  with  it,  and  plaintiff 
thought  it  was  getting  along  all  right  until 
he  attempted  to  walk  on  it.  He  did  not  hesi- 
tate to  make  the  attempt  when  told  to  do  so, 
as  he  wanted  to  know  how  it  was;  and  that 
plaintiff  may  have  asked  Dr.  Hughes  what 
sort  of  treatment  he  should  give  the  foot, 
but  does  not  remember. 

Dr.   Hughes  testifies  substantially   as  fol- 
lows:   He  Is  a  physician  and  surgeon  of  30 
years'  experience,  and  was  then,  tctA  had 
been  for  13  years,  a  surgeon  of  the  'Jhesa- 
peake  &  Ohio  Railway  Company.    tJndr  di- 
rection  from   the   defendant   company  '«nd 
another  insurance  company,  he  went  on^e 
8th  day  of  October,  1897,  to  see  Tompki*. 
and  make  an  examination,   and  report    :> 
condition  to   the  Insurance   companies.     I 
had  been  there  before,  when  Tompkins  wn 
absent  from  home.    He  found  plalntltc   sit 
ting  In  his  room  with  his  foot  and  leg  en- 
cased In  the  plaster  cast;  told  blm  °what  hl<^ 
business  was;    explained  that  he   came   un"- ' 
der  orders  from  the  company,  and  that    as ' 
the  plaster  cast  was  on  the  foot,   he  could 
only   report  what  he  saw.    Plalntifr    asked 
him  if  he  thought  the  cast  ought   to   conie 
off,  to  which  he  replied  that  he  did  not  like 
to  take  it  off.    Plaintiff  then  asked    if    \, 
thought  it  bad  been  on  long  enough,  and  af^ 
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er  counting  np  the  time,  which  was  fonr 
weeks  and  five  days,  and  some  further  con< 
versatlon,  plaintiff  said  he  had  first  sent  for 
witness,  but,  as  he  was  not  at  home,  he  had 
gotten  Dr.  Bonner  to  put  ^e  bandage  on, 
and  he  bad  not  been  there  for  about  three 
weeks,  and  plaintiff  did  not  like  that,  and 
told  witness  then,  that  if  he  saw  proper,  to 
take  It  off,  and  said,  "Hereafter  I  want  you 
to  do  my  practice  and  attend  to  my  foot" 
Dr.  Hughes  did  not  say  be  would  do  it,  but 
took  off  the  plaster  cast,  which  be  did  not  ex- 
pect to  do  when  he  went  there.  He  saw  little 
or  no  swelling,  but  did  see  a  dark  red  spot  on 
the  foot  which  was  very  tender,  and  plaintiff 
looked  at  it,  and  said,.  "I  think  I  will  soon  be 
able  to  go  to  work  again,"  and  witness  said 
he  thought  so  too.  Dr.  Hughes  suggested 
to  him— Just  merely  suggested— that  he  did 
not  think  It  necessary  to  put  the  bandage 
back,  and  advised  him  to  bathe  the  foot  in 
hot  water  two  or  three  times  a  day,  rub  It 
with  the  points  of  the  fingers,  and  subject  it 
to  passive  motion  by  taking  bold  of  it  and 
working  It  gently.  He  did  not  tell  plaintiff 
to  throw  away  Ills  cane  and  walk  on  bis 
foot,  but  to  use  his  crutches  and  not  put  the 
foot  on  the  ground  at  first.  Dr.  Hughes  bad 
not  then  made  up  his  mind  to  treat  the  foot, 
feeling  a  delicacy  about  Ipterfering  with  the 
case,  as  plaintllTs  regular  physician  bad 
charge  of  it  He  did  not  think,  from  the 
general  appearance  of  the  foot,  that  the 
bandage  ought  to  be  replaced,  or  he  would 
have  put  it  on.  He  was  not  acting  for  the 
company  beyond  the  mere  matter  of  exam- 
ination, and  said  nothing  to  Justify  a  conclu- 
sion on  the  part  of  plaintiff  that  he  was 
treating  him  as  the  physician  of  the  compa- 
ny. His  only  duty  was  to  visit  examine, 
and  report.  After  the  cast  was  removed, 
plaintiff  called  on  Dr.  Hughes  two  or  three 
times,  and  the  first  time  walked  Into  the 
office  with  a  stick  or  crutch,  at  which  wit- 
ness expressed  surprise,  and  told  him  he 
ought  not  to  walk  on  the  foot  These  visits 
were  for  the  purpose  of  consulting  him  in, 
relation  to  treatment,  but  no  charge  was 
made  for  It,  as  witness  was  the  physician  for 
the  railway  company,  and  it  was  his  duty, 
as  such,  to  treat  railway  employes,  for  which 
he  was  paid  by  the  railway  company.  He 
had  made  the  examination  in  obedience  to  a 
n  letter  from  the  state  agent  of  the  Insurance 

p]^;        company  directing  him  to  do  so. 
•t  Dr.  R.  S.  Wfley  testified  that  under  dlrec- 

I.  tlon  from  the  state  agent  of  the  defendant 
I  wr-  company,  be  called  on  the  plaintiff  January 
((git.  4,  1S08,  to  make  a  further  examination  of  it 
,<r  CD",  when  he  found  it  enveloped  In  a  plaster  parts 
at  lJ^,«ast,  which  the  plaintiff  refused  to  permit 
g  QD-'^Mm  to  remove  under  advice  from  Dr.  Mc- 
Q^  bs  &ulre  and  his  legal  adviser;  and  that  plaln- 
*  ,ald  Iff  told  him  he  might  remove  the  cast  and 
*  '  ike  the  examination  if  he  would  replace 
and  put  the  foot  back  in  the  condition  In 
Ifbicb  it  was,  but  he  declined  to  do  that, 
further  testified  that  on  the  6th  of  Feb- 


ruary, 1898,  under  direction  of  said  state 
agent,  he  went  to  make  another  examina- 
tion, when  he  found  the  cast  had  been  re- 
moved, and  he  did  so,  finding  the  foot  con- 
siderably swollen  In  the  instep  and  on  each 
side  thereof. 

When  called  iH  rebuttal,  the  plaintiff  de- 
nied having  made  the  statements  attributed 
to  him  by  Dr.  Hughes. 

Several  physicians  testified  In  the  case  as 
experts,  as  did  also  Drs.  Bonner,  Hunter, 
McGuire,  and  Stewart  McGuire,  who  had 
personal  connection  with  the  treatment  of  the 
injury.  Ail  of  them  substantially  agreed 
that  the  treatment  first  given  the  injured 
foot  by  Dr.  Bonner  was  proper,  and  that  the 
nature  of  the  Injury  required  the  same  or 
similar  treatment 

Plaintiff  In  error  excepted  to  the  giving  of 
the  following  Instructions  at  tbe  Instance  of 
the  plaintiff  below: 

"(1)  The  court  instructs  the  Jury  that  if 
you  believe  from  the  evidence  in  this  case 
that  Dr.  J.  F.  Hughes,  as  tbe  agent  and 
representative,  called  upon  the  plaintiff  by 
reason  of  the  provision  In  the  Insurance  pol- 
icy Issued  by  the  defendant  to  the  plaintiff, 
authorizing  the  defendant  to  have  its  surgeon 
make  such  examination  as  he  deemed  proper, 
and  that  said  Dr.  Hughes,  acting  under  said 
provision,  did  make  an  examination  of  plain- 
tiff's foot  and  ankle,  and  that  said  Dr. 
Hughes  made  such  examination,  and  neg- 
Ugentiy  and  Improperly  failed  to  replace  the 
plaster  cast  removed  by  him,  and  that  such 
examination,  or  failure  to  replace  such  cast 
or  a  similar  support,  resulted  in  an  injury 
to  the  plaintiff,  then  you  should  find  for  the 
plaintiff,  and  assess  his  .damages  at  what 
you  deem  proper  under  all  the  circumstances. 

"(2)  The  court  instructs  the  Jury  that  if 
you  believe  from  the  evidence  in  this  case 
that  the  examination  required  in  the  insur- 
ance policy  issued  by  defendant  to  plaintiff 
comprehended  and  included,  by  the  practice 
of  reasonably  skilled  surgeons,  such  an  ex- 
amination as  would  leave  tbe  Injury  to  plain- 
tiff's foot  and  ankle,  and  tbe  cast  about  such 
Injury,  in  the  same  condition  In  which  it 
was  found  by  the  defendant's  surgeon.  Dr. 
Hughes,  who  made  such  examination,  and 
that  said  Dr.  Hughes,  as  such  surgeon,  fail- 
ed to  leave  said  foot  and  ankle,  and  such 
cast  and  treatment  therefor.  In  the  condition 
he  found  them,  and  that  by  reason  of^said 
failiue  on  tbe  part  of  said  surgeon  an  Injury 
resulted  to  the  plaintiff,  then  the  defendant* 
Is  liable  therefor. 

"(3)  The  court  Instructs  the  Jury  that  if 
they  find  and  believe  from  the  evidence  that 
tbe  defendant  through  its  agent  actUig  up- 
on his  own  Judgment  and  not  at  the  request 
or  at  the  instance  of  the  plaintiff,  removed 
the  plaster  dressing  from  the  plaintiff's  foot 
before  the  plaintiff  had  entirely  recovered, 
and  without  replacing  said  dressing,  or  sub- 
stitute therefor,  directed  the  plaintiff  to  use 
bis  foot  aiid  tiiat  the  use  of  the  foot   as 


Digitized  by 


Google 


iU 


44  SOUTHEASTERN  REPORTER. 


(W.Va. 


directed,  without  any  bandages,  support,  or 
dressing,  ciaused  the  Injuries  complained  of, 
then  the  defendant  Is  responsible  for  all  dam- 
ages sustained  by  the  plaintiff,  directly  caus- 
ed by  the  removal  of  the  dressing  and  the 
use  of  the  foot  as  aforesaid." 

The  clause  of  the  policy  under  -which  the 
examination  was  made,  and  In  connection 
with  which  the  rulings  of  the  court  must 
be  considered,  reads' as  follows:  "Any  med- 
ical adviser  of  the  company  shall  be  allow- 
ed to  examine  the  person  or  body  of  the  In- 
sured In  respect  to  any  Injury  or  cause  of 
death  In  such  manner  and  at  such  times  as 
he  may  require."  This  confers  upon  the 
company  a  right  of  examination,  and  noth- 
ing more.  It  also  confines  the  authority  of 
Its  agent  within  the  same  limit.  That  right, 
and  the  agent's  authority,  however,  extend 
to  the  making  of  the  examination  "In  such 
manner  and  at  such  times"  as  the  agent 
may  require.  It  conf  As  no  right  to  treat  the 
Injury,  and  the  insured  was  not  bound  to 
submit  himself  to  any  course  of  treatment 
at  the  hands  of  any  physician  that  the  com- 
pany might  indicate.  If  he  had  bound  him- 
self to  that,  the  obligation  would  have  car- 
ried with  It  tils  voluntary  submission  to  the 
ordinary  risk  to  which  the  law  holds  all  per- 
sons who  submit  themselves  to  treatment  at 
the  hands  of  physicians,  and  he  could  make 
the  defendant  company  Uable  only  upon  such 
grounds  as  would  enable  him  to  recover  dam- 
ages from  a  physician  employed  by  him.  In 
such  case  a  physician  is  held  to  the  exercise 
of  such  care,  skill,  and  diligence  as  are  ordi- 
narily possessed  by  the  average  of  the  mem- 
bers of  the  profession  In  good  standing  In 
similar  localities,  regard  also  being  had  to 
the  state  of  medical  science  at  the  time.  22 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  799;  Kuhn 
V.  Brownfleld,  84  W.  Va.  252,  12  S.  B.  519, 
H  L.  R.  A.  700;  Lawson  v.  Conaway,  37 
W.  Va.  159,  16  8.  B.  564.  18  li.  R.  A.  627, 
38  Am.  St.  Rep.  17. 

This  construction  of  the  clause  In  question, 
which  seems  to  be  rather  acquiesced  In  by 
counsel  for  plaintiff  in  error,  undoubtedly 
creates  the  relation  of  master  and  servant 
between  the  defendant  company  and  Dr. 
Hughes,  and  applies  the  principle  respondeat 
superior  between  the  company  and  Tomp- 
kins. "The  term  'servant,'  as  used  In  this 
sense.  Is  not,  however,  restricted  to  persons 
engtiged  In  menial,  or  even  in  domestic,  serv- 
ice. It  Is  applicable  to  any  relation  In  which, 
'  with  reference  to  the  matter  out  of  which 
an  alleged  wrong  has  sprung,  the  person 
sought  to  be  charged  had  the  right  to  control 
the  action  of  the  person  doing  the  alleged 
wrong;  and  this  right  to  control  appears  to 
be-  the  conclusive  test  by  which  to  determine 
whether  the  relation  exists."  Thomp.  Ncj. 
{  678.  There  was  no  contractual  or  other 
relation  which  forbade  the  absolute  control 
of  the  agent  in  the  exercise  of  the  right  of 
examination,  except  the  power  of  the  in- 
sured to  refuse  to  permit  it  by  surrendering 


his  right  to  the  Indemnity  due  blm  under 
the  policy.  This  he  was  not  bound  to  do. 
the  reserved  right  of  examination  being  a 
reasonable  provision,  compliance  with  which. 
In  the  absence  of  negligence,  would  result  in 
no  detriment  to  anybody.  He  was  entitled 
to  insist  upon  the  payment  of  his  Indemnity, 
and  upon  the  use  of  care  and  skill  in  the 
exercise  of  the  right  of  examination,  if  the 
company  insisted  upon  that  as  a  condition 
precedent,  as  it  was  entitled  to  do. 

Having  the  right  to  examine  In  sncb  man- 
ner and  at  such  times  as  It  saw  fit,  the 
company  did  no  unauthorized  act  In  remov- 
ing the  plaster  cast,  If  its  removal  was  nec- 
essary or  desirable  Ih  making  the  exam- 
ination, and  not  Injurious.  As^to  this  there 
is  no  controversy.  Nor  does  it  seem  to  be 
disputed  that,  in  the  absence  of  directions 
or  assent  to  the  contrary,  on  the  part  of  the 
insured,  it  was  the  duty  of  the  company's 
agent  to  replace  the  bandage.  Clearly,  It 
was,  for  by  leaving  It  oft  the  status  was 
changed,  and  no  right  to  make  such  change 
was  given  by  the  contract.  In  a  sense,  that 
would  have  been  going  entirely  beyond  a 
mere  examination,  and  performing  a  work 
In  the  nature  of  treatment  of  the  wound. 
The  contention  of  counsel  for  defendant  in 
error  well  Illustrates  the  Importance  of  this 
restriction.  Tompkins  had  sought  medical 
advice  and  attention,  and  secured  just  the 
kind  of  treatment  the  nature  of  his  injury 
required,  according  to  the  opinions  given 
by  the  physicians  and  surgeons  who  testi- 
fied in  the  case,  and,  had  It  not  been  dis- 
turbed, he,  no  doubt,  would  have  fully  re- 
covered. Whether  he  so  succeeded  by  a 
wise  choice  in  selecting  the  surgeon,  or  by 
mere  accident,  or  whether  It  was  due  to  the 
skill  of  the  surgeon  or  a  chance  selection 
of  remedy  by  him,  is  wholly  immaterial 
When  the  company  went  to  him  to  make 
the  examination,  it  found  a  condition— a 
status— which  it  had  no  right  to  alter,  and 
which  it  was  bound  to  preserve,  at  the  peril 
of  having  to  answer  for  any  injury  that 
might  result  from  disregard  of  duty  In  that 
respect,  whether  foreseen  and  contemplated 
as  such  result  or  not  It  is  not  a  case  of 
breach  of  contract  by  nonperformance.  It 
is  an  act  beyond  and  outside  of  the  contract, 
working  Injury,  and  Intent  or  knowledge  Is 
not  a  material  element  In  such  a  case.  "The 
law  affords  a  party  a  remedy  by  dvll  ac- 
tion to  recover  damages  for  an  Injury  to  Iila 
^person  or  property,  caused  either  directly  or 
consequentially  by  the  negligence,  Inadvert- 
ence, or  want  of  proper  precaution  on  the 
part  of  another,  although  such  an  injury 
may  have  been  purely  accidental  and  unin- 
tentional. To  constitute  an  available  de- 
fense In  such  cases,  It  must  appear  that  the 
Injury  was  unavoidable,  or  the  result  of 
some  superior  agency,  without  the  hnp'ota- 
tlon  of  any  degree  of  fault  to  the  defendant; 
but  the  mere  lawfulness  of  the  act  from 
which  the  Injury  resulted  is  no  excuse  for 
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tbe  negligence,  nnskttlfnlness,  or  reckless 
Incautlon  of  the  party."  Tally  ▼.'Ayres,  8 
Sneed  (Tenn.)  677;  Gate  v.  Gate,  44  N.  H. 
211;   Bruch  y.  Carter,  82  N.  J.  Law,  554. 

To  this  view  and  Interpretation  of  the 
contract,  the  plalntlfl  below  adhered  In  the 
progress  of  the  trial,  and  the  clrcnlt  court, 
regarding  It  as  sufficiently  supported  by  the 
terms  of  the  contract,  and  the  evidence  In- 
trodaced  by  the  plaintiff,  to  call  for  Its  snb- 
mlssloii  to  the  Jnry,  as  one  theory  of  the 
case,  which  should  govern  and  control  them 
In  finding  a  verdict,  If-  they  should  find  the 
facts  to  be  as  contended  for  by  the  plaintiff, 
accordingly  gave  the  three  Instructions 
above  quoted,  all  of  which  are  In  perfect 
accord  with  that  theory,  and  the  law  as  here- 
inbefore stated. 

The  defendant  below  held  to  a  different 
theory,  which,  It  must  be  admitted.  Is  par- 
tially, at  least,  expressed  In  the  following 
instructions,  given  as  Instructions  requested 
by  the  defendant  below, .  and  modified  by 
the  court: 

"(1)  The  court  instructs  the  Jury  that  if 
tbey  believe  from  the  evidence  that  the 
plaintiff,  at  the  time  of  the  removal  of  the 
plaster  cast  from  his  foot,  requested  Dr.  J. 
F.  Hughes  to  treat  blm  for  his  Injury,  and 
that  the  said  Hughes,  upon  said  request  and 
with  the  consent  of  the  plaintiff,  and  not  at 
the  Instance  and  with  the  approval  of  said 
Hughes,  removed  said  cast,  and  then  gave 
plaintiff  directions  how  to  treat  and  use  his 
said  injured'  foot,  that  then  the  plaintiff  is 
not  entitled  to  recover  in  this  action,  and 
the  Jury  should  find  for  the  defendant." 

"(8)  The  court  Instructs  the  Jury  that  the 
principal  is  not  responsible  for  the  acts  of  Its 
agents  outside  of  the  scope  of  his  agency, 
and  that  all  parties  dealing  with  an  agent 
are  bound  to  know  the  scoi>e  of  the  agency; 
and.  If  the  Jury  believe  from  the  evidence 
that  the  authority  and  power  of  Dr.  J.  F. 
Hnghes  from  the  defendant  company  was 
limited  to  an  examination  of  and  report  up- 
on the  injuries  sustained  by  the  plaintiff, 
the  plaintiff  was  bound  to  ascertain  the  ex- 
tent of  said  Hughes'  authority  to  represent 
the  defendant  company,  and  In  so  far  as, 
If  at  all,  he  permitted  any  action  by,  or  act- 
ed upon  any  advice  of,  said  Hughes,  not 
embraced  in  said  authority,  be  cannot,  for 
Bach  advice  or  action,  or  for  injuries  re- 
snltlng  therefrom,  recover  damages  from 
the  defendant." 

"(8)  The,  court  Instructs  the  Jury  that  If 
they  believe  from  the  evidence  that  the  In- 
jury complained  of  was  the  result  of  treat- 
ment by  Dr.  Hnghes  at  the  request  of  the 
plaintiff,  and  not  at  the  Instance  and  upon 
the  advice  of  said  Dr.  Hughes,  then  the 
plaintiff  cannot  recover." 

The  first  of  these  was  modified  only  to  the 
extent  of  inserting  the  words  "from  his 
foot,"  the  words,  "and  not  at  the  Instance 
and  with  the  approval  of  said  Hughes,"  and 
the  words,  "and  the  Jury  should  find  for 


the  defendant."  The  only  modification  of 
defendant's  Instruction  No.  8  was  the  strik- 
ing off  from  the  end  of  it  the  words  "but 
that  in  such  case  the  right  of  action  by  the 
plaintiff,  if  any,  is  against  the  physician 
alone."  Defendant's  instruction  No.  8,  as 
requested,  was  modified  by  inserting  the 
words,  "and  not  at  the  instance  and  upon 
the  advice  of  said  Dr.  Hughes,  then,"  before 
the  words,  "the  plaintiff  cannot  recover." 

Defendant's  Instruction  No.  5  was  given, 
and  reads  as  follows:  "The  court  instructs 
the  Jury,  that  if  the  directions  of  the  prin- 
cipal to  his  agent  are  specific— to  do  some 
specific  thing— and  the  agent  disregards  his 
specific  instructions',  and  goes  about  doing - 
something  else  not  reasonably  within  the 
scope  of  the  authority  given,  the  principal 
win  not  be  liable  for  such  acts  of  the  agent, 
unless  they  are  afterwards  ratified  by  him." 

As  to  the  modification  of  Instruction  No.  8, 
there  can  be  no  cause  for  complaint.  It  re- 
mained unchanged,  save  only  that  the  sug- 
gestion that  plaintiff  might  have  a  right  of 
action  against  Dr.  Hughes  was  stricken  out 
In  so  doing,  the  court  rightfully  eliminated  an 
irrelevant  and  immaterial  Issue  injected,  to 
the  benefit  of  which  the  defendant  was  not 
entitled,  and  which  could  have  performed  no 
function  other  than  to  mislead  and  confuse  the 
Jury. 

The  other  two  modifications  consisted  of  the 
insertion  of  the  clause,  "and  not  at  the  Instance 
and  upon  the  advice  of  said  Dr.  Hughes,"  and 
the  clause,  "and  not  at  the  Instance  and  with 
the  approval  of  said  Hnghes,"  which  are.  In 
substance,  the  same.  In  order  to  throw  upon 
the  plaintiff  the  responsibility  for  the  conse- 
quences of  the  removal  of,  and  failure  to  re- 
place, the  plaster  cast,  was  not  the  defendant 
bound  to  show  that  it  bad  not  been  removed 
at  the  Instance  of  Its  agent,  he  having  act- 
ually taken  It  off?  Plaintiff  was  bound  to  con- 
sent to  Its  removal,  if  the  agent  demanded  that 
it  come  aC,  for  the  contract  required  him  to 
allow  the  examination  in  such  manner'  as  the 
agent  required.  Here  consent  on  the  part  of 
Tompkins  was  not  enough  to  relieve  the  de- 
fendant from  responsibility.  It  must  have 
been  a  consent  without  a  previous  or  contem- 
poraneous demand  for  the  removal.  Consent 
under  such  demand  or  request  was  within  the 
strict  letter  of  the  contract.  Had  the  defend- 
ant a  right  to  an  Instruction  exonerating  it  up- 
on proof  of  less  than  it  was  bound  to  prove 
in  order  to  be  relieved?  Can  it  complain  of 
the  action  of  the  court  in  adding  the  omitted 
element  of  relief  which  the  defendant  was 
bound  to  establish?  Complete  refutation  of 
these  propositions  is  found  In  the  mere  state-- 
ment  of  them.  This  point  goes  to  the  very 
root  of  the  controversy.  If  the  cast  had  been 
removed  solely  at  the  request  of  Tompkins, 
he  would  have  no  cause  of  complaint,  either 
on  account  of  its  removal,  or  of  the  failure  to 
replace  It.  It  would  have  been  an  act  of  Lis 
own  volition.  But  the  company  had  the  right 
to  take  it  off,  and  plaintiff  w«s  bound  to  ac- 
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cede  to  Its  demand,  or,  at  least,  could  do  so 
without  forfeiting  his  right  to  have  the  eram- 
inatlon  made  with  requisite  care  and  skill. 
Plainly,  the  position  of  the  defendant  In  erroi 
In  the  court  below  was  that  Tompkins  had 
himself.  Independently  of  the  clause  In  the 
Insurance  policy,  and  without  any  reference 
theroto,  employed  Dr.  Hughes,  or  requested 
him,  to  remove  the  plaster  cast  If  the  evi- 
dence established  that  fact,  then  Dr.  Hughes 
would  have  been  the  agent  of  Tompkins  In 
performing  that  work,  or,  more  accurately 
speaking,  he  would  have  been  an  Independent 
contractor,  employed  by  Tompkins.  That  Is 
the  gist  of  the  argument  In  this  court  First 
It  is  Insisted  that  under  the  doctrine  laid  down 
in  Kuhn  v.  Brownfleld,  34  W.  Va.  252,  12  S. 
E.  519,  11  li.  K.  A.  700,  and  I^awson  v.  C!on- 
way,  37  W.  Va.  159,  16  8.  B.  564,  18  L.  B.  A. 
627,  38  Am.  St  Rep.  17,  governing  the  rela- 
tion and  duty  of  the  physician  to  his  patient 
the  defendant  is  not  liable,  under  the  evidence 
in  the  case.  Next  the  principle  enunciated  in 
Pearl  v.  Street  Railway  Co.,  176  Mass.  177, 
57  N.  E.  339,  49  L.  R.  A.  826,  79  Am.  St  Bep. 
302,  is  Invoked.  That  case  holds  that  a  phy- 
sician who,  at  the  solicitation  of  a  street  rail- 
way, examined  a  person  who,  claiming  to  have 
been  Injured  by  the  negligence  of  the  company, 
had  sued  It  and  In  makhig  such  examination 
caused  the  plaintiff  to  try  to  stand  on  the  al- 
leged injured  leg.  In  doing  which  he  fell,  and 
afterwards  became  afflicted  with  hysterical 
trouble,  as  an  alleged  result  of  the  examination 
and  fall,  was  not  an  agent  or  servant  of  the 
railway  company,  but  was  an  Independent  con- 
tractor, for  whose  negligence  the  railway  com- 
pany was  not  responsible. 

Passing,  for  the  present,  the  question  wheth- 
er the  present  case  assimilates  itself  to  the 
Massachusetts  case,  and  assuming  that  Dr. 
Hughes  was  not  an  Independent  contracted, 
unless  It  appears  that  the  removal  of  the  cast 
was  not  in  pursuance  of  his  request  or  demand 
that  it  be  taken  off,  the  inquiry  is  whether 
the  question  as  to  who&e  instance  it  was  at 
which  the  cashig  was  removed  was  fairly  sub- 
mitted to  the  Jury  by  the  Instructions  given 
for  both  plaintiff  and  defendant  If  so,  the 
court  did  not  err  in  giving  the  instructions 
requested  by  the  plaintiff,  nor  in  modlfyhig, 
and  giving  as  modified,  the  instructions  re- 
quested by  the  defendant  There  can  be  no 
doubt  that  the  question  was  so  submitted,  nor 
that  if  instructions  Nos.  1  and  8,  asked  for 
by  the  defendant  had  t>een  given  without  such 
modification,  a  wholly  different  and  improper 
question  would  have  been  submitted,  namely, 
whether  Tompkins  consented,  at  the  instance 
and  upon  the  demand  of  the  company,  and 
not  whether  he  directed  the  removal  of  the 
cast  without  such  request 

Ten  other  histructions,  asked  for  by  the  de- 
fendant, were  refused;  the  whole  number  re- 
quested having  been  fourteen. 

Instruction  No.  2  bo  refused  asked  that  the 
Jury  be  told  that  if,  before  the  examination, 
(be  question  of  removing  the  cast  was  submit- 


ted to  the  plaintiff  for  decMon,  and  he  asked 
for  and  received  the  advice  of  the  agent,  then 
the  physician  became  bis  agent  and  was  not 
the  agent  of  the  company.  It  was  l>ad  be- 
cause it  completely  Ignores  the  evidence  relat- 
ing to  the  practically  admitted  fact  that  a  vir- 
tual demand  had  previously  been  made  for  the 
removal  of  the  bandage. 

Instruction  No.  6  was  on  the  subject  of 
agency,  and  the  extent  to  which  an  agent  can 
bind  bis  principal.  The  court  was  not  bound 
to  give  it  because  its  subject-matter  Is  fully 
covered  by  Instruction  No.  3,  which  was  given. 

Instruction  No.  7  states  the  law  relating  to 
the  degree  of  care  and  skill  due  from  phy- 
sicians to  their  patients.  It  embodied  law 
wholly  inapplicable  to  the  case.'  What  Tomp- 
kins' rights  were  as  against  Dr.  Hughes  la 
not  a  proper  inquhry  in  this  case,  as  has  beta 
shown,  and  its  submission  would  have  tended 
to  confuse  and  mislead. 

Instruction  No.  9  presented  a  minglhtg  and 
confounding  of  th^  law  embodied  In  No.  7  with 
the  law  of  agency,  and  would  have  been  clear- 
ly misleading. 

:  Instruction  No.  10  was  to  the  effect  that  the 
plaintiff  was  not  bound  to  allow  the  removal 
of  the  cast  though  demanded,  and  that  in  con- 
senting thereto  he  exercised  a  choice,  took  the 
risk,  and  so  cannot  complain  of  the  conse- 
quences. The  construction  given  the  contract 
entirely  shuts  out  this  contention. 

Instructloi^  Nos.  12  and  13  are  to  the  ef- 
fect that  the  treatment  or  the  giving  of  advice 
by  Dr.  Hughes  was  outside  of  his  agency,  and 
no  recovery  can  be  had  for  injury  resulting 
therefrom.  Their  subject-matter  is  substan- 
tially embodied  in  instruction  No.  3,  which 
the  court  was  not  bound  to  repeat  That  in- 
struction distinctly  told  the  Jury  that  If  tlie 
plaintiff  had  acted  upon  any  advice  of  Dr. 
Hughes  not  embraced  in  his  authority,  he 
could  not  for  such  advice  or  action,  or  for  in- 
juries resulting  therefrom,  recover  damages 
from  the  defendant  No.  3  said.  If  the  Jury 
believed  that  the  agent's  authority  was  limited 
to  examination,  he  could  not  recover  for  treat- 
ment or  advice.  No.  12  said  the  same  thing 
in  slightly  different  language.  Defendant  can- 
not complain  of  its  failure  to  ask  the  court  to 
tell  the  Jury,  as  matter  of  law,  that  such  ad- 
vice or  treatment  was  beyond  the  scope  of  the 
agent's  authority.  No.  13  was  actually  Imd 
because  Its  last  clause  embodied  tlie  principle 
of  No.  7. 

By  instruction  No.  14  it  was  proposed  to 
Inform  the  Jury  that  If  Dr.  Hughes  took  the 
cast  off,  either  at  plaintiff's  request  or  by 
his  consent,  and  made  the  examination  with- 
out then  and  there  injuring  plaintiff,  he  was 
not  entitled  to  recover.  For  a  reason  several 
times  repeated,  this  instruction  was  bad. 
It  ignored  a  previous  request  by  the  defend- 
ant. It  introduces,  however,  another  ele- 
ment namely,  that  if  the  mere  examination 
did  not  injure,  no  recovery  could  be  had. 
That  was  a  ground  entirely  too  narrow,  and 
wholly  at  variance  with  the  contention  of 
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both  sides.  It  fras  not  pretended  by  any- 
body that  the  examination  itself  did  any  in- 
Jnry,  but  that  Injury  resulted  from  leaving 
off  the  piaster  cast  after  the  examination. 
Hence  a  submission  of  that  question  could 
have  performed  no  function  other  than  to 
lead  to  a  confusion  and  distraction  of  the 
minds  of  the  jury  from  the  real  question  In 
the  case. 

Instruction  No.  11  proposed  the  submission 
of  a  question  somewhat  different  from  that 
presented  by  the  InstmctlonB  already  passed 
upon.  It  was  that  if  Dr.  Hughes,  as  agent 
of  the  defendant,  had  given  the  plaintiff  ad- 
vice and  Instructions  such  as  a  surgeon  or 
physician  would  sanction,  and  that  the  plain- 
tiff negligently  failed  to  observe  such  Instruc- 
tions and  advice,  and  that  his  negligence  and 
disobedience  In  that  respect  had  directly  con- 
trlbnted  to,  his  Injuries,  he  could  not  recover, 
though  the  Jury  might  believe  that  want  of 
skill  on  the  part  of  I>r.  Hughes  also  contribu- 
ted to  the  injury.  The  Instruction  was  prop- 
erly refused  because  It  does  not  state  the  law. 
Such  negligence  Is  no  bar  to  the  action,  but 
may  be  set  up  in  mitigation  of  the  damages. 
This  instruction  did  not  say  that  the  Jury 
should  reduce  the  quantum  of  damages  which 
the  plaintiff  would  have  been  entitled  to  re- 
cover but  for  such  negligence  on  his  part,  as 
the  defendant  was  entitled  to  have  the  Jury 
Instructed.  It  proposed  that  the  court  tell 
the  Jury  be  could  not  recover  at  all  if  he  bad 
been  guilty  of  such  negligence.  See  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  692. 

Instruction  No.  4  presents  a  question  very 
different  from  any  other  suggested  by  the 
other  Instructions.  It  reads  as  follows:  "The 
court  instructs  the  Jury  that  while  the  law 
makes  the  plaintiff  a  competent  witness  in 
his  case,  yet  the  Jury  have  a  right  to  take 
into  consideration  his  situation  and  interest 
in  the  result  of  your  verdict,  and  all  the  <it- 
cumstances  wliich  surround  him,  and  give  to 
his  testimony  only  such  weight  as.  In  your 
Judgment,  it  is  fairly  entitled  to,  and  In  view 
of  the  interest  of  the  plaintiff."  Under  some 
circumstances  this  Instruction  might  be  prop- 
er, If  broad  enough  to  be  free  from  the' ob- 
jection of  giving  too  much  prominence  to  the 
fact  to  which  it  relates.  But  In  view  of  the 
evldepce  In  this  cause,  the  instruction  Is  open 
to  that  objection.  No  other  witness  bad  any 
pecuniary  Interest,  perhaps,  in  the  result  of 
the  trial,  but  Dr.  Hughes,  upon  whose  evi- 
dence and  that  of  the  plaintiff  the  vital  ques- 
tion of  fact  In  the  case  turned,  had  an  inter- 
est, In  this:  that,  if  any  negligence  should 
be  fixed  upon  his  company,  the  result  would 
be  Injurious  to  his  principal,  resulting  from 
his  negligence  or  overzealousness,  which 
would  clearly  affect  him  in  a  moral  sense,  at 
least  As  the  plaintiff  was  not  the  only  wit- 
ness Interested,  It  would  have  been  Improper 
to  Instruct  the  Jury  to  consider  his  Interest 
In  tht  controversy  without  directing  atten- 
tion to  the  interest  of  the  witness  on  the  oth- 
er side  of  the  case,  upon  whose  testimony  the 


defendant  must  win  or  lose.  In  Insurance 
Company  v.  La  Polnte,  118  111.  384,  8  N.  B. 
353,  Just  such  an  instruction  as  this  was  held 
bad  upon  the  same  ground. 

As  the  case  of  Pearl  v.  Street  Railway  Co., 
176  Mass.  177,  57  N.  B.  339,  49  L.  R.  A.  826, 
79  Am.  St.  Rep.  802,  Is  relied  upon  as  an  au- 
thority controlling  this  case,  a  distinction 
between  them  Is  to  be  noted.  In  the  Massa- 
chusetts case  the  court  directed  a  verdict  for 
the  defendant.  Just  what  the  evidence  was 
does  not  appear.  In  the  opinion  It  is  said: 
"In  this  case  the  doctor  was  Informing  him- 
self according  to  th6  suggestions  of  his  own 
Judgment,  In  order  to  advise,  and  perhaps  to 
testify  for  the  defendant  We  must  assume. 
In  the  absence  of  other  evidence  than  his  pro- 
fession and  his  purpose,  that  what  he  should 
do  and  how  he  should  do  It  was  left  wholly 
to  him."  In  another  place  the  court  say: 
"The  doctor's  request  that  he  should  try 
standing  on  his  left  leg  was  not  medical  ad- 
vice or  direction  upon  a  matter  as  to  which 
the  plaintiff  had  put  himself  Into  the  doctor's 
hands.  On  the  contrary.  It  came  from  one 
who  avowedly  was  In  an  adverse  Interest 
and  who  bad  no  authority  of  any  kind." 
From  the  construction  hereinbefore  given  to' 
the  contract  and  from  the  evidence  set  out, 
it  Is  equally  clear  that  the  two  cases  are  not 
similar.  There  was  no  evidence  tending  to 
show  that  the  plaintiff  was  under  any  obli- 
gation, by  contract  or  otherwise,  to  submit 
himself  to  the  examination  made  by  the  phy- 
sician, nor  that  the  physician  had  any  right 
to  examine  talm.  All  that  was  done  was 
voluntary  on  the  part  of  the  plaintiff  in  the 
Massachusetts  case,  and  not  in  submission 
to  any  duty  he  owed  to  the  defendant 

Another  case  relied  upon  Is  O'Brien  v.  Cu- 
nard  8.  S.  Co.,  154  Mass.  272,  28  N.  B.  266, 
13  L.  R.  A.  329,  holding,  upon  the  grounds 
that  the  laws  required  the  vaccination  of  Im- 
migrants, and  that  a  shipowner  who  pro- 
vides a  competent  surgeon,  whom  the  pas- 
sengers may  employ  or  not,  as  they  choose, 
is  not  liable  for  his  negligence,  that  a  foreign 
steamship  company  is  not  liable  in  an  action 
for  assault  and  battery,  predicated  upon  the 
action  of  the  ship's  surgeon  in  vaccinating  an 
Immigrant  steerage  passenger,  who  made  no 
objection  to  the  operation.  The  principle  of 
that  case  la  manifestly  distinct  from  the  one 
governing  the  case  under  consideration.  If 
the  passenger  was  under  any  duty  to  submit 
to  vaccination,  it  was  a  duty  imposed  by  law. 
Moreover,  It  required  a  submission  to  treat- 
ment and  surgical  operation,  not  mere  exara- 
inaticn.  If  the  law  did  not  impose  a  duty, 
the  court  held  that  the  evidence  was  such  as 
to  show  that  the  plaintiff  had  voluntarily 
submitted  to  the  operation,  and  of  course 
took  the  ordinary  risk  of  injury  attendant 
upon  such  operations,  even  when  the  surgeon 
exercised  the  ordinary  care  and  skill  peculiar 
to  his  profession. 

But  one  question  remains,  and  that  is 
whether  the  court  in  overruling  a  motion  for 
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a  new  trial,  erred.  Tbat  depends  upon 
wbether  the  verdict  la  against  tbe  clear 
weight  of  evidence,  as  there  is  no  error  in 
the  rulings  of  the  court  upon  the  trial.  Only 
two  witnesses  testify  as  to  the  facts  upon 
which  the  crucial  question  In  the  case  turns. 
They  are  Dr.  Hughes  and  the  plaintiff.  One 
swears  positively  that  the  plaintiff,  without 
any  solicitation  or  demand  that  the  cast  be 
taken  off,  directed  It  to  be  removed.  The 
other  swears  equally  positively  that  he  yield- 
ed to  the  demand  of  the  company's  agent 
Therefore,  it  is  simply  a  question  as  to  which 
statement  the  Jury  ought  to  have  accepted. 
Under  such  circumstances,  there  Is  not  even 
a  shadow  of  grround  for  saying  that  the  ver- 
dict Is  against  the  clear  preponderance  of  the 
evidence.  To  reverse  the  judgment  on  this 
ground,  the  court  would  simply  be  compelled 
to  put  Itself  in  the  place  of  the  Jury,  and  say 
that  It  ought  to  have  found  the  contrary  of 
wliat  It  did  find,  notwithstanding  the  fact 
tiiat  the  evidence  clearly  warrants  a  finding 
cither  way  on  the  question  submitted. 

Th»e  is  no  error  in  the  Judgment,  and  it 
must  be  affirmed. 


(53  W.  Va.  448) 

DESPARD  et  al.  v.  BENNETT  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  2,  1903.) 

APPBAL— RECORD-BOND-TRUSTS— B8T0P- 
FBLr-ACQUIESCBNCB. 

1.  Prior  to  chapter  78,  p.  164,  AcU  1901, 
the  appellant  was  allowed  five  years  from  the 
date  of  the  decree  appealed  from  in  which  to 
deliver  the  record  to  the  clerk  of  the  appel- 
late court,  and  to  give  the  required  appeal  bond. 

2.  Said  chapter  78  (page  164,  Acts  1901)  is 
not  retroactive. 

8.  Where  two  or  more  persons  purchase  or 
acquire  lands  under  a  specific  agreement  be- 
tween themselves,  and,  pursuant  to  such  agree- 
ment, the  legal  title  to  the  lands  is  taken  in 
the  name  of  one  of  them,  the  holder  of  said 
title  is  a  trustee  for  the  others  to  the  extent 
of  the  interests  of  such  others  in  said  lauds. 

4.  Acquiescence  in  a  transaction  may  bar  a 
party  of  bis  relief  in  a  very  short  period, 
where  one  has  knowledge  of  an  act,  or  it  is 
done  with  his  full  approbation,  he  cannot  undo 
that  which  has  been  done;  and,  if  he  stands 
by,  and  sees  another  dealing  with  property  in 
a  manner  inconsistent  with  his  rights,  and 
makes  no  objection,  be  cannot  afterwards  have 
relief.  Where  his  alence  permitted  or  en- 
couraged others  to  part  with  their  money  or 
property,  be  cannot  complain  that  bis  interests 
are  affected.  His  silence  is  acquiescence,  aud 
it  estops  him.  . 

(Syllabus  by  the  Court) 


Appeal. from  Circuit  Ourt,  Harrison  Coun- 
ty; John  W.  Mason,  Judg& 

Bills  by  C.  S.  Despard  and  others  against 
Diana  Despard  and  others,  and  by  J.  M. 
Bennett  against  Allen  Stalnaker.  The  suits 
were  consolidated.  Decree  for  defendants, 
and  plaintiffs  appeal.    Affirmed. 

Linn  &  Hamilton,  for  appellants.  Louts 
Bennett  and  Henry  M.  Russell,  for  appellees. 

f  i.  B«e  Bitoppel,  vol.  U.  Cent.  Dig.  i  242. 


MIIXER,  J.  We  are  mot  at  the  threshold 
by  an  objection  to  the  hearing  or  considera- 
tion by  this  court  of  the  appeal  herein,  be- 
cause, as  appellees  allege,  no  appeal  or  super- 
sedeas became  rftectlve  within  two  years 
from  the  date  of  the  decree  appealed  from. 
The  said  decree  was  made  and'  entered  by 
the  circuit  court  of  Harrison  cotmty  on  the 
25th  day  of  January,  1899.  The  appeal,  with 
supersedeas,  was  allowed  on  the  25th  day  of 
August  1900.  A  bond  in  the  penalty  of 
$5(X>  was  required,  which  was  given  on  the 
3d  day  of  August  1001.  A  copy  thereof  was 
received  by  the  clerk  of  this  court  on  the  7th 
day  of  August,  1901.  More  than  two  years 
had  elapsed  from  the  date  of  said  decree  un- 
til said  bond  had  been  given  a^  aforesaid. 
Appellees  contend  tbat  because  appellants  did 
not  give  the  required  bond  within  two  years 
from  the  date  of  the  decree  the  appeal  did 
not  take  effect  They  assert  that'  the  stat- 
utes In  existence  prior  to  the  year  1899,  when 
given  the  proper  construction,-  made  it  nec- 
essary, In  order  to  effectuate  an  appeal,  that 
not  only  the  petition  therefor  should  have 
been  presented  within  two  years  after  the 
decree  was  rendered,  but  also  that  the  bond 
should  have  been  given  within  the  same 
period. 

Chapter  185  of  the  Code  of  1868  made  no 
limitation  for  the  allowance  of  an  appeal  or 
writ  of  error.    That  was  a  matter  of  right 
where  the  appeal  or  writ  of  error  would  lie 
upon  execution  and  delivery  of  the  tmdertak- 
Ing  prescribed  in  section  2.    The  limit  for 
giving  and  filing  the  undertaking  was  five 
years  next  after  the  date  of  the  decree.  Judg- 
ment or  order  appealed  from.    Chapter  17, 
p.  667,  of  Acts  1872-78,  was  a  new  enact- 
ment covering  the  whole  subject  of  appeals, 
writs  of  error,  and  supersedeas.    It  provided 
for  a  petition  assigning  errors,  thus  giving 
the  power  to  the  court  to  refuse  the  writ.    It 
limited  the  presentation  of  the  petition  to  five 
years  from  the  date  of  the  decree  or  Judg- 
ment   In  order  to  have  a  limit  on  the  time 
of  giving  the  appeal  bond,  section  17  -was  en- 
acted.   If  Ave  years  had  elapsed  from   tl$. 
date  of  the  decree  or  Judgment  before  the 
record  had  been  delivered  to  the  clerk  of  the 
appellate  court,  no  process  could  be  issued  by 
him.     Therefore  no   bond  could  be    ^Iven. 
Taking  the  sections  together,  they  required 
the  appeal  to  be  perfected  within  five  years 
from  the  date  of  the  decree.    Said  section  17 
was  re-enacted  in  the  act  of  1882  (page  509, 
c.  157).    Appellees  contend  that,  as  the  act 
of  1882  covered  the  whole  subject   of   ap- 
peals, writs  of  error,  and  supersedeas,  and 
repealed  all  acts  and  parts  of  acts  coming 
within  its  purview,  or  inconsistent  th^-ewith, 
it  repealed  section  17,  c  17,  p.  61,  of  Acta 
1872-73.    ]Sut  it  did  not  omit  section  17.     It 
retained  both  sections  8  and  17,  as  found  in 
chapter  17,  pp.  67,  61,  Acts  1872-73.     It  is 
strange  that  the  Legislature   retained   that 
section  and  at  the  same  time  repealed  It;  that 
a  later  act  repealed  a  section  ot  a  former  act. 
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jet  tbe  later  act  retains  that  section;  that 
when  a  former  act  contained  two  sections, 
which  were  literally  re-enacted  by  a  later  act, 
one  section  Is  repealed,  and  not  the  other.  It 
intgbt  be  asked  which  section  Is  so  repealed. 
We  must  allow  both  of  said  sections  to  stand, 
kiid  give  to  each  a  meaning  and  effect  If  that 
can  be  done. 

Section  3  of  chapter  157,  p.  506,  Acts  1882, 
provides  that  bo  petition  shall  be  presented 
for  an  appeal  from,  or  writ  of  error  or  super- 
sedeas to,  any  Judgment,  decree,  or  order 
which  had  been  r«idered  or  made  more  than 
five  years  before  such  petition  was  presented. 
If  the  judgment,  decree,  or  order  mentioned 
Iti  the  petition  had  been  rendered  or  made 
before  said  chapter,  as  amended,  took  effect; 
but,  U  such  Judgment,  decree,  or  order  was 
rendered  after  said  chapter  took  effect,  such 
petition  should  not  be  presented  after  two 
years  from  the  date  of  such  Judgment,  de- 
cree, or  order.  It  may  be,  as  contended  by 
appellees,  that  the  Legislature  intended  by 
tbe  act  ct  1882  to  limit  an  appeal,  In  any 
event,  to  two  years  from  decrees  and  Judg- 
ments rendered  after  that  act  took  effect;  and 
that  by  inadvertence  section  17  was  not  re- 
pealed, while  section  3  was  amended  by  lim- 
iting the  presentation  of  the  petition  to  two 
years.  Be  this  as  It  may,  as  section  8  then 
stood  it  limited  tbe  application  for  an  appeal 
to  two  years;  but  section  17  gave  five  years 
within  whicb  to  perfect  the  appeal  by  bond 
and  delivery  of  the  record  to  the  derk.  If 
we  were  required  to  find  a  reason  for  tbe 
difference  in  time  allowed  by  sections  3  and 
17,  we  would  say  that  there  should  be  some 
time  given  after  the  granting  of  the  appeal 
in  which  to  execute  and  deliver  tbe  bond. 
The  appeal  may  be  allowed  on  the  last  day 
oC  the  two  years.  Tbe  bond  must  be  given 
before  tbe  clerk  of  the  circuit  court  wherein 
tbe  decree  was  rendered.  Without  sufficient 
time  to  do  this,  the  api)eal  would  be  useless. 
The  Legislature  may  have  given  too  much 
time;   but  it  was  so  enacted. 

Section  3  of  chapter  14,  p.  03,  Acts  1899,  is 
now  section  3  of  chapter  135  of  tbe  Code  of 
1899.  Although  the  Legislature  of  1899  saw 
proper  to  amend  and  re-enact  certain  sections 
of  said  chapter  135  of  the  Code,  it  left  section 
17  as  it  bad  theretofore  stood.  Said  chapter 
14  was  and  is  an  act  amending  only  sections 
8,  18,  and  19  of  chaptw  135  of  tbe  Code  of 
1889.  By  chapter  78,  p.  164,  of  the  Acts  of 
1901,  said  section  17  was  amended  and  re- 
enacted,  and  changed  the  time  for  giving  the 
bond  and  filing  tbe  record  from  five  to  two 
years.  Said  chapter  78  was  passed  February 
22,  1901,  and  took  ^ect  90  days  thereafter. 
This  chapter  was  tbe  first  express  change 
made  by  the  Legislature  in  said  section  17. 
There  is  no  repugnancy  in  the  said  sections 
3  and  17  in  all  of  tbe  legislation  referred  to. 
Tbe  two  sections  relate  to  two  different  mat- 
ters. One  limits  tbe  time  for  tbe  application 
for  tbe  appeal;  the  other  limits  .the  time  for 
tbe  execution  of  tbe  bond  and  delivery  of  the 
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record  to  the  cleric  Both  can  stand,  with 
distinct  operation. 

It  is  further  contended  that  chapter  78,  p. 
164,  Acts  1901,  amending  section  17  of  chap- 
ter 135  of  the  Code  of  1899,  by  providing 
that  tbe  bond  must  be  given  and  the  record 
delivered  to  the  clerk  vrithin  two  years  in- 
stead of  five,  retroacts  and  vitiates  this  ap- 
peal. This  proposition  is  contrary  to  the  rule 
that  laws  do  not  retroact  from  mere  implica- 
tion. Stewart  v.  Vandervort,  34  W.  Va.  524, 
12  S.  E.  736,  12  Ll  R.  A.  60.  When  the  bond 
in  question  was  given,  said  section  17  of 
chapter  135  of  tbe  Code  of  1890  had  not  been 
amended.  Appellant,  under  it,  had  five  years 
from  the  date  of  the  decree  within  which  to 
execute  the  appeal  bond  and  file  the  record 
of  tbe  cause  with  the  clerk.  Said  section  17 
was  not  repealed  or  amended  by  the  Legis- 
lature by  implication.  We  see  no  reason  for 
saying  that  chapter  78,  p.  164,  of  the  Acts  of 
1901,  is  retroactive.  We  must,  therefore, 
bold  that  appellants  have,  within  the  time 
allowed  to  them  by  law,  properly  perfected 
their  appeal. 

The  said  decree  appealed  from  was  ren- 
dered '  in  the  cause  of  Charles  S.  Despard 
and  others  against  Diana  M.  Despard,  J.  M. 
Bennett,  and  others,  and  in  the  caose  of  J. 
M.  Bennett  against  Allen  Stalnaker  and  oth- 
ers; both  commenced  in  the  circuit  court  of 
Calhoun  county,  but  removed  to  the  circuit 
court  of  Harrison  county,  and  there  consoli- 
dated and  heard  together.  The  bill  in  said 
first-mentioned  cause  was  filed  on  the  22d 
day  of  October,  1679,  by  Charles  S.  Despard, 
Burton  M.  Despard,  Laura  El  Goff,  and  Na- 
than Ooff,  Jr.,  plaintiffs,  against  Diana  M. 
Despard,  Flora  H.  Despard,  and  Duncan  Lee 
Despard,  Infant  children  and  heirs  at  law  of 
Burton  Despard,  deceased,  and  Jonathan  M. 
Bennett  (called  in  the  proceedings  J.  M.  Ben- 
nett), defendants,  in  which  it  is  alleged  that 
on  the  2d  day  of  October,  1874,  said  Burton 
Despard,  then  a  resident  of  tbe  county  of 
Harrison,  died  testate,  leaving,  blm  surviv- 
ing, tbe  said  Charles  S.,  Burton  M.,  Diana 
M.,  Flora  H.,  and  Duncan  Lee  Despard,  and 
Laura  E.  Goff,  wife  of  Nathan  Goff,  Jr.,  his 
children,  and  Gertrude  Despard,  bis  widow; 
that  said  Burton  Despard,  by  bis  last  will 
and  testament,  devised  to  bis  said  children 
all  of  the  real  estate  of  which  he  died  seised, 
and  that  said  Gertrude  Despard,  widow,  had 
released  her  right  of  dower  in  all  of  said 
land;  that  said  release  is  filed  as  part  of  the 
bill;  that  at  the  time  of  his  death  said  Bur- 
ton Despard  and  J.  M.  Bennett  owned  Joint- 
ly a  tract  of  110  acrefl  of  land  in  Calhoun 
county,  granted  to  them  by  the  common- 
wealth of  Virginia  by  patent  dated  on  the 
28th  day  of  February,  1849;  that  by  four 
several  patents,  each  bearing  date  on  the 
31st  day  of  December,  1844,  there  were 
granted  to  said  Burton  Despard  by  the  com- 
monwealth of  Virginia  four  sq>arate  tracts 
of  land,  to  wit,  one  tract  of  438  acres  on 
Big  Root  waters,  one  of  1,500  acres  on  tbe 
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dividing  ridge  between  the  -waters  of  the 
Little  Kanawha  river  and  the  West  Fork, 
one  of  600  acres  on  Ball's  Camp  Fork  of 
Etne  creek,  and  the  other  of  1,200  acres  on 
Nigh  Cut  run,  all  situate  In  Calhoun  comity; 
and  that  the  plalntlfFs  believe  and  charge 
that  said  Burton  Despard  died  seised  of  the 
last  four  mentioned  tracts  of  land,  except 
such  parts  as  bad  been  theretofore  sold  by 
him  and  his  agents  to  other  persons,  but  that 
they  were  Informed  that  said  J.  M.  Bennett 
claimed  to  be  the  owner  of  an  undivided  one- 
half  Interest  In  the  same;  and  they  call  up- 
on him  to  produce  the  evidence  of  his  title 
thereto,  if  any  be  has. 

The  bill  further  alleges:  That  out  of  said 
'1,500-acre  tract  there  were  sold  to  Martha 
Luzzadder,  on  the  18th  day  of  May,  1874, 
86^/4,  acres  for  the  sum  of  $258.75;  to  Henry 
M.  Knight,  on  the  25tb  day  of  July,  1874,  a 
parcel  supposed  to  contain  75  acres,  at  $3 
per  acre;  and  to  Emery  Ball,  on  the  16th 
day  of  April,  1870,  112%  acres  for  $338. 
That  out  of  said  1,200-acre  tract  there  were 
sold  to  William  M.  Taylor,  on  the  18th  day 
of  August,  1874,  76  acres,  at  $3  per  acre;  to 
Perry  Bell  and  James  T.  Law,  on  the  23d 
day  of  June,  1872,  183  acres,  at  $3  per  acr6; 
to  William  P.  Haverty,  on  the  25th  day  of 
February,  1851^  285  acres,  at  $1  per  acre;  to 
Susan  Bell,  on  the  same  day,  100  acres,  at 
$1.25  per  acre.  That  on  the  2l8t  day  of  Sep- 
tember, 1867,  there  was  also  sold  to  James  A. 
Ferrell,  out  of  said  1,200  acres,  and  out  of  a 
210-acre  tract  belonging  to  said  Burton  Des- 
pard, J.  M.  Bennett,  and  one  G.  D.  Camden, 
150  acres,  for  $375.  That  on  the  4th  day  of 
March,  1855,  there  was  ^Id,  out  of  said 
1,200-acre  tract,  to  Henry  Stallman,  281% 
acres  for  $530.62%;  to  Alpheus  Matthews,  on 
the  26th  day  of  December,  1856,  91%  acres 
for  $203.13;  and  to  Silas  and  Aaron  Petit, 
on  the  16th  day  of  April,  1870,  136  acres  fw 
$408.  That  out  of  said  500-acre  tract,  there 
were  sold,  on  the  22d  day  of  April,  1869,  to 
Allen  Stalnaker,  119  acres  for  $625;  on  the 
same  day,  to  Ahab  and  Allen  Stalnaker,  88% 
acres  for  $375;  and  on  the  17th  day  of  De- 
cember, 1872,  to  Waitman  T,  and  Bppa  T, 
Hathaway,  263%  acres  for  $1,316.  That  out 
of  said  43S-acre  tract  there  were  sold,  on  the 
10th  day  of  June,  1857,  to  Robert  Wilson, 
162  acres  for  $243;  and  on  the  21st  day  of 
August,  1874,  to  W.  G.  Bennett,  administra- 
tor of  Morros  S.  Shanks,  148%  acres  for 
$445.50.  The  plaintiffs  say  that  tbey  know 
of  no  other  real  estate  in  Calhoun  county 
owned  Jointly  by  said  Bennett  and  said  Bur- 
ton Despard  at  the  time  of  his  death,  and 
call  upon  said  Bennett  to  discover  and  state 
in  his  answer  to  the  bill  whether  any  other 
tracts  were  so  owned  by  them  in  said  coun- 
ty, and  to  produce  and  file  the  evidence  of 
bis  title  thereto,  so  far  as  the  same  may  be 
in  bis  possession.  Plaintiffs  further  charge 
upon  information  and  belief  that  said  Ben- 
nett had  collected  large  sums  of  money  on 
account  of  the  sales  of  the  lands  made  as 


aforesaid,  and  tbey  also  call  .upon  him  to 
state  fully  what  collections  bad  been  go 
made  by  him.  They  pray  that  all  of  the  . 
lands  owned  Jointly  by  said  Bennett  and  said 
Burton  Despard  in  Calhoun  county  be  ascer- 
taloed  and  partitioned  according  to  the  re- 
spective rights  of  the  parties  interested  there- 
in; that  an  account  be  taken  of  the  said 
sales;  that  said  Bennett  be  charged  with  all 
of  the  moneys  received  by  htm,  on  account 
thereof;   and  for  general  relief. 

On  the  28th  day  of  May,  1880,  on  motion 
of  the  plaintiffs,  a  rule  was  awarded  by  the 
court  in  said  cause  against  said  J.  M.  Ben- 
nett, requiring  him  to  appear  on  the  first 
day  of  the  next  term,  and  show  cause  whv 
he  should  not  be  fined  and  attached  for  his 
contempt  in  falling  to  file  his  evidence  of 
title  to  the  said  lands,  if  in  his  possession. 
On  the  2l8t  day  of  February,  1881,  said  J. 
M.  Bennett  filed  his  demurrer  and  answer  to 
the  biU.  On  the  25th  day  of  October,  1883, 
an  amended  bill  was  filed  in  said  cause, 
making  Edwin  Maxwell,  as  executor  of  said 
Burton  Despard,  a  party  defendant  thereto. 
Thereupon  said  Maxwell,  as  executor  as 
aforesaid,  filed  his  answer,  and  the  plain- 
tiffs replied  generally  to  the  said  answer  of 
J.  M.  Bennett,  which  had  been  theretofore 
filed.  At  the  same  time,  on  motion  of  plain- 
tiffs, it  was  ordered  by  the  court  that  said 
J.  M.  Bennett  appear  on  the  first  day  of  the 
then  next  term,  and  produce  and  file  with 
the  papers  in  the  cause  any  contract  In  his 
possession  made  between  him  and  said  Bur- 
ton Despard,  respecting  the  interest  claimed 
by  Bennett  in  the  said  438,  1,500,  1,200  and 
500  acre  tracts  of  land;  also  any  written 
contract  in  his  possession  entitling  him  to 
one-half  of  all  lands  entered  and  patented 
by  said  Burton  Despard  in  Calhoun  and  Gil- 
mer counties.  At  the  February  term,  1884, 
of  said  court,  an  attachment  was  directed  to 
issue  against  said  Bennett  for  his  failure  to 
appear  In  obedience  to  the  rule  Issued  against 
him  at  October  term,  1883,  as  aforesaid.  De- 
fendant J.  M.  Bennett,  in  bis  answer,  admit- 
ted the  Joint  ownership  of  himself  and  Bur- 
ton Despard  in  the  land  as  stated  in  the 
bill,  and  also  averred  and  charged  that  the 
said  four  tracts  of  land  containing  43S, 
1,500,  1,200  and  600  acres,  respectively,  were 
always  owned  by  Despard  and  himself  Joint- 
ly; that  the  said  Despard  and  his  heirs  and 
respondent  held  said  lands  Jointly  under  con- 
tract for  entering  and  iwtenting  lands:  that 
the  said  tracts  of  land  were  patented  to  said 
Despard,  but  that  defendant  Bennett  owne<I 
one-half  thereof;  that  the  legal  title  to  said 
four  last-mentioned  tracts  was  in  said  Bur- 
ton Despard  until  the  14th  day  of  December. 
1870,  when  all  of  said  tracts  were  conveyed 
to  Despard  and  Bennett  Jointly  in  pursnanc<> 
of  a  previous  sale  for  taxes  to  them  In  their 
Joint  names;  and  that  the  deeds  for  said 
lands  were  recorded  in  Calhoun  county.  The 
answer  further  substantially  avers  that,  in 
addition  to  said  tracts,  by  a  patent  of  the 
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common wealtb  of  Virginia  bearing  date  on 
tbe  30tli  day  of  November,  1848,  there  was 
granted  to  Bald  Burton  Despard  and  3.  M. 
Bennett,  Jointly  and  equally,  another  tract  of 
land  lying  on  the  south  aide  of  the  Little 
Kanawha  river,  opposite  Big  Ben,  contain- 
ing 1,000  acres,  Trhlcb  tract  covered  a  small- 
er one  of  S24  acres,  previoasly  purchased  by 
Despard  and  Bennett  of  George  Holbert; 
that  prior  to  the  18th  day  of  Jane,  1865, 
said  Burton  Despard  had  negotiated  a  sale 
of  said  last-mentioned  1,000-acre  tract  for 
$2,000;  that  Desi.<ard,  by  letter,  requested 
Bennett  to  convey  said  land  to  him  (Des- 
pard), to  the  end  that  sale  might  be  consum- 
mated; that  accordingly  Bennett  did  execute 
a  deed  for  said  1,000-acre  tract  to  Despard, 
but  the  sale  thereof  was  never  consummat- 
ed; that  said  Despard  often  told  Bennett 
that  said  deed  should  be  returned  to  him, 
which  was  never  done;  that  after  the  death 
of  Despard  the  deed  was  found  among  hU 
papers,  and  by  his  personal  representatives 
or  heirs  placed  on  record. 

On  the  28th  day  of  October,  1887,  said  J. 
M.  Bennett  departed  this  life,  testate,  and 
in  and  by  his  last  will  and  testament  de-. 
vised  all  his  real  estate  to  bis  only  children, 
to  wit,  W.  O.  Bennett,  Louis  Bennett,  Ger- 
trude Bennett,  who  afterwards  Intermarried 
with  Fleming  Howell,  and  Mary  L.  Bennett, 
who  Intermarried  with  Wm.  B.  Bowie.  Said 
W.  G.  Bennett  and  Louis  Bennett  were 
named  as  executors  In  said  will,  and  quali- 
fied as  such.  The  said  suit,  was  revived 
against  said  Bennett's  devisees  and  execu- 
tors, and  thereupon  said  executors  filed  their 
answer  to  the  bill  and  amended  bill  in  said 
cause,  in  which  they,  among  other  things, 
say  that  they  are  informed  and  believe  that, 
before  said  tracts  of  land  were  surveyed 
and  patents  Issued  for  them  to  said  Burton 
Despard,  said  J.  M.  Bennett  and  said  Bar- 
ton Despard  and  one  Michael  H.  Haverty 
entered  into  a  contract  in  writing,  dated  tbe 
10th  day  of  August,  1843,  whereby  It  was 
mutually  agreed  between  them  that  said 
Despard  and  Bennett,  or  either  of  them, 
should  have  and  procure  land  warrants  for 
tbe  entry  of  lands  on  the  Little  Kanawha 
river  and  Its  waters;  that  said  Haverty 
should  locate  said  warrants,  and  do  or  have 
done  such  surveying  and  local  work  as 
■would  be  necessary  to  carry  them  Into  grant, 
and  in  such  grants  each  was  to  have  a  one- 
tblrd  interest,  though  the  patents  should  be 
Issued  in  tbe  name  of  one  or  more  of  them, 
as  might  be;  that  under  said  agreement 
said  110,  438,  1,500,  1,200,  and  500  and  some 
other  tracts  were  respectively  carried  into 
gmat,  tbe  first  tract  in  the  names  of  Ben- 
nett and  Despard,  and  the  others  in  the 
name  of  Despard;  that  afterwards  said  J. 
M.  Bennett,  by  oral  contract,  acquired  the 
Interest  of  said  Michael  Haverty  In  said 
lands,  intending  the  same  to  be  for  tbe  joint 
ownership  of  himself  and  Despard;  that  aft- 
erwards said  Despard  and  Bennett  purchas- 


ed said  land  at  a  tax  safe;  that  on  the  14tb 
day  of  December,  1870,  the  clerk  of  tbe 
county  court  of  Calhoun  county,  by  deeds 
of  that  date,  conveyed  said  tracts  of  438, 
1,500,  1,200,  500,  and  a  250-acre  tract,  re- 
si)ectively,  to  said  Despard  and  Bennett 
Jointly;  that  said  deeds  were  duly  admit- 
ted to  record  in  said  clerk's  ofllce  on  the 
31st  day  of  December,  1870,  and  that  after- 
wards said  J.  M.  Bennett  obtained  a  deed 
from  the  heirs  of  said  Haverty  for  bis  one- 
third  interest  in  said  lands,  but  intending 
said  lands  to  be  for  the  Joint  Interest  of 
said  Despard  and  Bennett.  The  plaintiffs 
filed  a  replication  to  this  answer  in  the 
main  amounting  to  a  denial  of  all  the  al- 
legations thereof,  and  also  alleging  that  by 
a  writing  under  seal  bearing  date  on  the 
10th  day  of  January,  1848,  the  said  Bur- 
ton Despard  appointed  and  constituted  said 
J.  M.  Bennett  Ills  agent  and  attorney  In 
fact,  with  power  to  make  sale  of  any  and 
all  the  lands  which  the  said  Despard  then 
owned,  or  had  right  or  title  to,  or  interest 
in,  lying  in  tbe  counties  of  Gilmer  and  Brax- 
ton (said  lands  being  then  In  Gilmer  county), 
to  make  any  compromise  in  relation  thereto 
which  said  Bennett  might  deem  proper,  and 
to  appoint  subagents  to  act  under  blm,  giv- 
ing to  them  such  powers  as  he  might  see 
fit;  that  said  agency .  extended  to  and  em- 
braced all  the  lands  in  the  said  answer  men- 
tioned; that  said  Bennett  accepted  said  agen- 
cy, took  charge  of  said  lands,  and  appoint- 
ed Milton  Norris  a  subagent  with  power  to 
sell  the  same;  that  the  said  Bennett  con- 
tinued to  act  as  such  agent  and  attorney 
in  fact  until  the  death  of  said  Despard  on 
the  2d  day  of  October,  1874;  that  said  Des- 
pard lived  at  Clarksburg,  In  the  county  of 
Harrison,  70  or  75  miles  from  said  lands: 
that  said  J.  M,  Bennett,  who  resided  at 
Weston,  In  the  county  of  Lewis,  was  a  prac- 
ticing attorney  at  law  in  tbe  counties  of 
Lewis,  Braxton,  Gilmer,  and  Calhoun,  and 
regularly  practicing  In  the  circuit  court  of 
the  last-mentioned  county. 

The  bill  in  the  cause  against  Allen  Stal- 
naker  was  filed  In  the  name  of  said  J.  M. 
Bennett,  Edwin  Maxwell,  as  executor,  and 
tbe  said  children  and  devisees  of  said  Bur- 
ton Despard,  deceased.  Said  executor  and 
devisees  were  afterwards  transposed  as  par- 
ties, and  made  defendants  In  said  cause 
with  Stalnaker.  It  Is  alleged  In  the  bill  that 
on  the  22d  day  of  April,  1869,  plaintlfl"  J. 
M.  Bennett,  together  with  Burton  Despard, 
by  their  agent,  Milton  Norris,  sold  to  de- 
fendant Allen  Stalnaker  119  acres  of  land, 
which  Is  the  same  119  acres  hereinbefore 
referred  to  in  said  first-mentioned  cause,  at 
tbe  gross  price  of  $625;  that  said  Stalnaker 
paid  to  said  Norris  on  the  day  of  sale  $325 
on  said  land,  and  gave  bis  single  bill  for 
$300,  payable  on  the  16tb  day  of  October, 
1869,  to  said  Burton  Despard,  specifying 
that  it  was  given  for  119  acres  of  land  on 
Pine  creek;  that  In  fact  said  single  bill  was 
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for  the  Joint  benefit  of  Despard  and  Ben- 
nett; that  said  Stalnaker  had  made  various 
payments,  stating  them,  to  said  Norrts,  on 
said  single  bill;  that  at  the  time  said  Norrls 
sold  said  land  he  executed  a  title  bond  to 
Stalnaker;  whereby  he  bound  said  Despard 
and  Bennett  to  convey  said  land  to  Stalnaker 
by  deed  with  covenants  of  general  warranty 
when  the  purchase  money  therefor  and  tax- 
es thereon  were  fully  paid.  After  certain 
other  allegations,  the  bill  prays  for  specific 
enforcement  of  said  contract;  that  said  Stal- 
naker be  compelled  to  pay  the  balance  of 
the  purchase  money  due  on  said  land,  and 
also  the  taxes  thereon,  which  had  been  paid 
by  Bennett  and  Despard  and  his  personal 
representative.  The  said  executor  and  dev- 
isees answered  said  bill,  denying  that  said 
Bennett  had  any  authority  to  Institute  said 
suit  In  their  names,  disavowing  any  state- 
ments made  In  the  bill  claiming  for-  Bennett 
an  Interest  In  said  land  or  in  said  purchase 
money,  and  praying  that  the  whole  of  said 
purchase  money  and  taxes  be  decreed  to 
them.  Afterwards  an  amended  bill  by  W. 
O.  and  Louis  Bennett,  as  executors  of  J. 
M.  Bennett,  was  filed  In  the  cause,  which 
substantially  reiterated  the  allegations  of 
the  original  bill.  It  then  sets  out  the  al- 
leged contract  between  Despard,  Bennett, 
and  Haverty;  the  purchase  of  Haverty's 
Interest  in  the  said  lands  by  Bennett  for  the 
Joint  benefit  of  Despard  and  himself;  the 
purchase  of  the  lands  by  Bennett  and  Des- 
pard at  the  tax  sale,  and  the  execution  of 
the  tax  deeds  to  Bennett  and  Despard  Joint- 
ly by  the  clerk  of  the  county  court  of  Cal- 
houn county;  and  many  other  matters  and 
things  tending  to  show  Bennett's  Joint  equal 
ownership  with  Despard  In  all  of  said  lands. 
Said  Edwin  Maxwell,  executor,  and  the 
Despard  devisees,  in  turn  answered  this 
amended  bill,  denying  all  the  material  allega- 
tions thereof,  denying  that  said  Haverty  ever 
bad  any  Interest  In  said  lands,  and  assailing 
the  said  tax  sales  and  deeds  thereunder.  Nu- 
merous and  voluminous  depositions  were  tak- 
en and  filed  by  the  parties  on  both  sides  of 
the  controversy;  and,  the  causes  being  ma- 
tured, consolidated,  and  heard  by  the  court, 
it  was  adjudged  and  decreed  that  as  to  said 
110  acres  on  Yellow  creek  granted  to  said 
J.  M.  Bennett  and  Burton  Despard  on  the 
28th  day  of  February,  1848,  and  as  to  said 
488  acres  situate  on  Big  Root,  and  the  1,500 
acres  situate  on  the  ridge  between  the  waters 
of  Little  Kanawha  and  the  West  Fork,  and 
the  500  acres  situate  on  Ball's  Camp  Fork 
of  Pine  creek,  and  the  1,200  acres  situate  on 
Nigh  Out  Bun,  all  granted  to  said  Burton 
Despard  on  December  31,  1844,  and  particu- 
larly described  in  exhibits  filed  with  the 
orii^nal  bill,  the  said  J.  M.  Bennett  and 
Burton  Despard  were  the  Joint  equal  owners 
thereof,  although  the  grants  therefor  may 
have  been  Issued  to  said  Burton  Despard 
alone:  that  the  said  devisees  of  said  J.  M. 
Bennett,  deceased,  are  the  Joint  equal  own- 


ers, as  heirs  at  law  and  devisees  of  said  3. 
M.  Bennett,  of  one  undivided  half  of  the 
residue  of  sold  tracts  of  land,  after  deduct- 
ing said  sales  from  the  original  tracts;  and 
the  said  Despard's  heirs  and  devisees  are 
the  owners  of  the  other  undivided  half  of 
the  residue  of  said  tracts,  after  deducting 
said  sales  from  said  original  tracts,  and  in 
proportion,  as  between  themselves,  to  their 
respective  interests  In  the  estates  of  said 
Burton  Despard,  deceased,  and  of  Flora  Des- 
pard, deceased;  and  that  as  to  the  land  con- 
veyed by  said  J.  M.  Bennett  to  said  Burtcm 
Despard  by  said  deed  dated  the  10th  day  of 
November,  1864,  to  wit,  the  one  undivided 
half  of  the  1,000-acre  tract,  and  of  said  826- 
acre  tract,  originally  eo  owned  and  held  by 
said  J.  M.  Bennett  and  Burton  Despard,  aft- 
er deducting  therefrom  156  acres  thereof, 
sold  to  Samuel  Haverty  and  Daniel  S.  Hav- 
erty, the  said  Bennett  heirs  and  devisees  ate 
the  Joint  equal  owners  of  the  one  undivided 
half  of  the  residue  thereof,  and  the  said 
Despard  heirs  and  devisees  are  the  owners 
of  the  other  undivided  half  of  the  residue 
thereof,  in  proportion,  as  between  themselves, 
to  their  respective  Interests  In  the  estates  of 
said  Burton  Despard  and  of  Flora  Despard, 
deceased.  The  decree  also  appoints  commis- 
sioners, and  provides  for  partition  of  said 
lands  between  the  parties  according  to  their 
respective  Interests  therein. 

In  the  said  cause  of  Bennett  against  Stal- 
naker and  others  the  court  decreed  that  said 
Allen  Stalnaker  should  pay  to  W.  G.  Bennett 
and  Louis  Bennett,  as  executors  of  J.  M. 
Bennett,  deceased,  the  sum  of  $235.17,  being 
one-half  of  the  amount  of  the  balance  of 
purchase  money,  due  from  him  for  said  119 
acres  of  land  so  purchased  by  him,  and  that 
he  should  pay  to  said  Edwin  Maxwell,  exec- 
utor of  Burton  Despard,  deceased,  the  like 
sum  of  $235.17,  being  the  other  half  of  said 
purchase  money  due  from  Iilm,  with  Interest 
on  each  of  said  sums  from  the  25th  day  of 
January,  1899.  The  decree  makes  other  pro- 
visions as  to  costs  and  the  sale  of  said  land 
in  case  of  default  of  payment  by  Stalnaker, 
and  then  refers  the  first-named  cause  to  M. 
M.  Thompson,  one  of  the  commissioners  of 
the  court,  to  raise  and  state  an  account  be- 
tween X  M.  Bennett  and  Burton  Despard, 
and  between  the  executors  of  said  Bennett 
and  the  executor  of  said  Despard,  respect- 
ing the  sales  of  the  parcels  of  land  herein- 
before referred  to,  and  to  the  collection  of 
purchase  money,  the  payment  of  taxes,  and 
any  other  pertinent  matter,  and  .to  report 
any  balance  which  be  might  find  to  be  due 
from  the  one  to  the  other. 

Appellants  assign  as  error  that  the  circuit 
court  erred  in  holding  that  the  four  tracts 
of  438,  600,  1,200,  and  1,500  acres  of  land 
patented  to  Burton  Despard,  or  any  part  of 
either  of  said  tracts,  were  orlg^lnally  owned 
Jointly  by  J.  M.  Bennett  and  Burton  Despard. 
and  In  directing  a  partition  thereof,  and  In 
decreeing  any  part  of  the  purchase  money 
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due  from  AU6n  Stalnaker  to  tbe  ezecaton 
of  J.  M. 'Bennett,  and  more  especially  so 
wltbont  taking  Into  account  the  collections 
made  from  Stalnaker,  and  ascertaining  how 
tbe  acconnt  stood  between  Bennett  and  Des- 
pard  on  account  of  tbe  sale  to  Stalnaker, 
when  by  tbe  same  decree  the  cause  was  re- 
ferred to  a  commissioner  for  settlement  of 
the  accounts  between  the  parties  relating  to 
tbe  collections  of  purchase  money. 

There  seems  to  be  no  contention  abont  the 
tlO-acre  tract  It  appears  that  the  said  826 
acres  are  almost.  If  not  altogether,  covered 
and  indnded  In  the  1,000-acre  tract  The 
last-mentioned  tract  was  originally  located 
and  entered  by  Michael  H.  Haverty  in  tbe 
name  of  Burton  Despard  by  a  survey  dated 
March  1,  1844.  One  George  Holbert  claimed 
tbat  he  had  already  acquired  title  to  this 
land.  A  caveat  was  issued  against  Burton 
Despard.  A  compromise  was  then  made,  and 
Bennett  and  Despard  purchased  Holbert's 
claim  on  tbe  27tb  day  of  September,  1848. 
A  patent  for  said  1,000  acres  was  then  Is- 
sued  jointly  to  J.  M.  Bennett  and  Burton 
Despard,  whictj  bears  date  on  the  30th  day 
of  November,  1848.  No  change  appears  in 
the  title  thereto  until  the  year  1865.  On  tbe 
IGth  day  of  June,  1865,  Despard  wrote  and 
Bent  to  Bennett  the  following  letter:  "I  re- 
gret tbat  I  did  no*  see  yon  in  Clarksburg.  I 
did  not  know  you  were  there  till  I  was  leav- 
ing for  this  place.  I  desire  much  to  see  you 
and  arrange  our  land  matters.  I  have  con- 
ditionally sold  tbe  Robert  land  Sc  tbe  1,000 
acre  surrey  adjoining  and  suggest  that  you 
prepare  and  send  me  a  deed  for  your  interest 
In  it,  together  with  all  the  title  papers  you 
have  in  reference  to  tliat  land— let  tbe  deed 
b«  made  to  me  as  I  have  furnished  my  agent 
with  a  deed  of  general  warranty  from  me 
to  be  delivered  when  &  if  the  contract  is 
dosed.  If  the  sale  is  closed  It  will  net  us  I 
think  over  $15,000.  I  am  glad  you  have  re- 
turned &  hope  your  old  friends  will  treat 
you  kindly."  Attached  to  the  above  letter 
la  the  following:  "The  price  conditionally 
fixed  on  1,060  acres  is  $20,000.00,  but  re- 
fused to  pay  Norris  his  com'n.  and  I  never 
promised  Mr.  Fleming  who  is  acting  for  me 
a  very  liberal  com'n.  He  has  been  several 
times  in  Pittsburg  and  Gilmer  seeing  after 
our  lands  and  demands  a  large  compensation 
especially  as  he  put  in  this  land'  instead  of 
bis  own,  we  can  make  him  useful  In  other 
matters.  It  is  very  important  and  you  put 
me  in  your  deed  to  me  and  all  the  title 
papers  as  to  the  Hobert  piece  so  if  neces- 
sary I  can  show  a  clear  title.  Mr.  Bally 
claims  an  Interest  In  this  land  &  if  I  recol- 
lect wbat  we  agreed  to  he  should  have  a 
part.  What  do  you  remember,  but  tar  the 
present  do  not  say  to  him  I  am  about  to 
sell.  I  have  been  writing  all  day  &  am 
scarce  of  paper  we  have  a  large  amt,  of  tax- 
ed to  pay  which  must  be  done  soon." 

Tbe  foregoing  letter,  postscript,  and  slgna- 
tare  thereto  were  proved  before  tbe  clerk  of 


the  county  court  of  Calhoun  county  on  the 
21st  day  of  October,  1882,  by  the  oaths  of 
Robert  P.  Fleming,  Bobert  G.  Linn,  and  Wil- 
liam E.  Lively,  and  thereupon  the  paper  was 
admitted  to  record  in  said  clerk's  office. 
Judge  Maxwell,  as  a  witness  in  this  cause, 
also  proved  tbe  said  letter  and  signature 
thereto  to  be  in  the  handwriting  of  Burton 
Despard.  J.  M.  Bennett,  by  his  deed,  ac- 
knowledged by  him  on  the  3d  day  of  August, 
1865,  in  consideration  of  the  sum  of  $1,  con- 
veyed to  said  Burton  Despard  one  equal  un- 
divided half  of  the  tracts  of  land  descril>ed 
therein,  situate  In  Calhoun  county,  contain- 
ing 1,000  acres,  being  a  tract  of  land  grant- 
ed by  the  commonwealth  of  Virginia  to  said 
Despard  and  Bennett;  also  an  equal  un- 
divided half  part  of  another  tract  purchased 
jointly  by  said  Despard  and  Bennett  of 
George  Holbert,  and  known  as  the  "Holbert 
Farm,"  and  is  principally  covered  or  lapped 
upon  by  the  said  survey  flrat  herein  named. 
"This  tract  was  granted  to  Alexander  Har- 
rison as  a  tract  of  five  hundred  acres,  but 
is  estimated  to  contain  eight  hundred  and 
twenty-six  acres  by  recent  survey."  The 
grantors,  by  said  deed,  warranted  generally 
the  property  thereby  conveyed.  It  appears 
tbat  said  contemplated  land  sale' was  never 
consummated;  that  said  deed  was  found, 
after  Despard's  death,  among  his  papers, 
and  on  tbe  7th  day  of  November,  1877,  was 
admitted  to  record  in  the  clerk's  office  of  the 
county  court  of  Calhoun  county— something 
over  twelve  yeara  after  its  date,  and  more 
than  three  years  after  Despard's  death. 

Judge  Maxwell  also  testlfled  concerning  the 
transaction  referred  to  in  Despard's  letter  of 
June  18,  1865,  as  follows:  "I  don't  know 
anything  about  it  personally,  and  I  don't 
think  I  know  anything  about  it  at  all,  except 
what  Col.  Despard  said  to  me."  Again:  "He 
said  he  was  trying  to  sell  a  tract  of  land 
belonging  to  himself  and  Jonathan  M.  Ben- 
nett situated  in  Calhoun  county;  that  he  had 
taken  a  deed  from  Bennett  for  the  land,  or 
for  his  Interest  In  the  land,  so  that  he  would 
be  able  to  make  title  to  it  If  he  happened  to 
make  a  sale,  without  taking  time  to  get  a 
deed  from  Mr.  Bennett  He  also  said  he  had 
failed  to  make  sale."  It  'will  also  be  ob- 
served that  the  deed  upon  its  face  is  for  the 
nominal  consideration  of  $1.  It  was  exe- 
cuted by  Bennett,  and  sent  to  Despard  at 
his  request  to  supply  and  perfect  the  title 
to  the  land  in  case  the  sale  thereof  should  be 
made  by  Despard  as  contemplated.  The  sale 
was  not  consummated.  Tbe  deed  failed  in 
its  purpose,  and  was  never  returned  to  Ben- 
nett 

The  record  shows  that  said  Louis  Bennett 
filed  his  bill  in  equity  in  the  county  court  of 
Lewis  county  against  Lemuel  Haverty  and 
Daniel  S.  Haverty,  Jonathan  M.  Bennett, 
Bdwin  Maxwell,  as  executor  of  Burton  Des- 
pard, deceased,  and  all  of  said  heira  and  dev-  ° 
isees  of  said  Despard,  who  were  all  duly 
served  with  summons  in  said  suit  which  was 
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afterwards  tranaferred  to  and  tried  and  de- 
termined in  the  circuit  court  of  said  county. 
Tlie  bill  in  said  cause  alleges  the  joint  equal 
ownership  of  said  J.  M.  Bennett  and  Barton 
Oespard  in  the  said  1,000  and  600  acre  tracts 
of  land,  respectively;  the  sale  of  a  portion 
out  of  both  of  said  tracts,  sufipoBed  to  con- 
tain 150  acres,  by  a  contract  in  writing, 
made  by  Hilton  Norrls,  as  their  agent,  to 
said  Havertys,  at  the  price  of  $4  per  acre, 
to  be  paid  by  the  vendees;  the  assignment  by 
J.  M.  Bennett  of  his  Interest  in  said  contract, 
with  the  right  to  receive  the  benefit  thereof, 
to  said  Louis  Bennett;  that  said  Havertys 
were  put  In  possession  of  said  land  under 
their  said  contract  of  purchase;  that  said 
vendees  had  failed  to  pay  said  purchase 
money;  and  it  then  prays  for  a  decree  and 
sale  of  said  land.  On  the  12th  day  of  March, 
1889,  a  decree  was  made  and  entered  in  said 
cause  by  which  it  was  adjudged  that  said 
Daniel  S.  Haverty  and  I.  P.  Knight,  adminis- 
trator of  Lemuel  Haverty,  deceased,  should 
pay  to  said  Ix>ais  Bennett,  plaintiff,  as 
aforesaid,  the  sum  of  $665.05,  with  Interest 
thereon  from  the  4th  day  of  March,  1889, 
and  the  costs  of  said  suit;  and  to  Sdwln 
Maxwell,  as  executor  of  Burton  Despard,  de- 
ceased, the  sum  of  $665.06,  with  interest  as 
aforesaid;  and  that  in  default  of  such  pay- 
ment within  30  days  thereafter  W.  E.  Lively, 
who  was  appointed  a  special  commissioner 
for  the  purpose,  should  sell  said  land.  The 
said  special  commissioner,  under  and  by  vir- 
tue of  said  decree  of  sale,  did  sell  said  land 
to  said  Louis  Bennett  and  others,  the  dev* 
iaees  of  said  J.  M.  Bennett  one-half  there- 
of, and  to  said  Edwin  Maxwell,  as  executor 
aforesaid,  one-half  thereof,  for  $600,  which 
sum,  the  record  shows,  was  i>ald  by  said 
purchasers  In  hand  to  said  commissioner; 
and  thereupon  said  sale  was  confirmed  by 
the  court,  and  the  commissioner  was  fur- 
ther authorized  and  directed  to  convey  the 
land  to  the  purchasers  thereof  according  to 
tljeir  respective  interests  therein. 

Milton  Norrls  says  that  Bennett  claimed 
an  interest  in  the  said  lands  since  1844. 
Other  evidence  shows  that  be  made  claim 
to  ownership  therein.  Tax  tlclcets  for  taxes 
assessed  on  said  lands,  duly  receipted  by  the 
sheriffs  for  different  years,  were  found  with 
Bennett's  papers,  and  are  filed  in  the  record. 
It  is  further  shown  that  he  exercised  acts  of 
ownership  and  control  over,  and  expended 
money  upon,  said  lands.  It  is  contended, 
however,  by  appellants,  that  all  these  acts 
were  done  under,  and  by  authority  of,  his 
power  of  attorney  from  Despard,  bearing 
date  on  the  10th  day  of  January,  1848.  An 
Inspection  of  this  document  shows  that  It 
docs  not  specify  what  particular  lands  or 
interest  therein  Despard  owned  or  claimed 
at  that  time.  It  may  be  inferred  from  the 
record  that  he  had  no  definite  information 
about  the  matter.  It  is  claimed  by  appellees 
that  Despard  bad  not  been  In  that  section 
of  country  where  the  lands  lay.     There  is 


nothing  irreconcilably  Inconsistent  in  this 
iwwer  of  attorney  and  the  claim  of  Bennett 
The  latter  was  a  practicing  attorney,  and  a 
regular  attendant  on  the  courts  in  the  county 
where  the  lands  are  situated.  It  was  con- 
venient no  doubt  for  Bennett  to  have  author- 
ity to  make  sales  of,  and  convey  full  title 
to,  the  lands,  without  the  Joinder  of  Despard, 
Just  as  It  was  proposed  In  the  contemplated 
sale  by  Despard  of  the  1,000  and  826  acres. 
It  is  further  shown  that  Bennett  paid  char- 
ges and  taxes  on  the  land  before  the  execu- 
tion of  the  power  of  attorney.  James  Barr, 
who  was  sheriff  of  Calhoun  county,  says 
that  said  G.  S.  Despard  paid  one  half  of  the 
taxes  on  the  1,000,  600,  1,200,  and  438  acre 
tracts  of  land  for  the  year  1875,  and  that  wit- 
ness was  of  the  impression  that  he  said 
Bennett  was  to  pay  the  other  half.  On  the 
16th  day  of  November,  1886,  O.  8.  Despard 
wrote  the  following  letter: 

"Parkersburg,  W.  Va.,  Nov.  16th,  1886. 

"J.  M.  Bennett  Weston,  W.  Va.— Dear  Sir: 
I  have  Just  received  a  statement  from  Cal- 
houn county  of  the  Lands  that  B.  Despard 
Heirs  are  Interested  in  and  were  sold  as 
delinquent  Lands  and  I  find  that  they  were 
sold  for  the  years  1883  &  1884  and  the  fol- 
lowing lands  were  sold  in  the  name  of  Ben- 
nett &  Despard. 

1500  acres  on  Rowels  Run $108  11 

1200  acres  on  Neigh  Cut  Run 44  77 

123%  acres  on  Big  Root 7  68 

500  acres  on  Pine  Creek 62  19 

$222  75 
"As  you  have  been  paying  %  of  these 
taxes  and  did  not  pay  then  according  to  the 
sale  paid  your  %  In  all  the  rest  of  these  lands 
that  were  sold  ^or  Delinquent  taxes  in  wliich 
the  Despard  Heirs  are  interested  in  Calhoun, 
Braxton  &  Gilmer  Countys  I  write  you  as 
I  am  going  to  redeem  the  Despard  Heirs 
portion.  Whether  you  knew  that  they  were 
sold  in  your  name  I  understood  you  to  say 
yoq  had  paid  your  share.  Whatever  we  do 
we  will  have  to  do  pretty  quick  these  lands 
were  sold  to  the  State  and  the  time  runs  out 
to  redeem  them  on  the  first  of  December.  I 
have  written  my  atf  y.  at'  Gliarleston  to  go 
to  the  Auditor's  Ofllce  and  get  a  full  state- 
ment of  the  Delinquent  lands  which  we  were 
interested  in  and  I  expect  to  hear  from  him 
in  a  few  days  and  we  can  settle  them  all 
together  if*  you  so  desire  it 
"Yours  truly,  C.   R   Despard." 

The  deeds  made  by  John  O.  Campbell,  re- 
corder of  Calhoun  county,  to  said  Burton 
Despard  and  J.  M.  Bennett  for  said  tracts 
of  438,  1,200,  1,500,  and  600  acre  tracts,  re- 
spectively, each  bearing  date  on  the  14th  day 
of  December,  1870,  were  duly  admitted  to 
record  in  the  then  recorder's  office  of  said 
county  on  the  31st  day  of  December,  1870. 
They  each  recite  the  assessment  of  the  tax- 
es to  Burton  Despard;  the  sale  of  said  Isolds 
to  Despard  and  Bennett;  the  report  made 
by  the  county  surveyor,  specifying  the  metes 
and  bounds  thereof,  and  the  grant  to  the 
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purchasers.  No  person  In  Interest  seems  to 
have  qnestloned  them  nntll  they  were  as- 
sailed In  this  suit  tn  1897.  There  does  not 
appear  to  have  been  any  concealment  by 
Bennett  in  this  transaction.  The  deeds  were 
placed  on  the  public  record  a  few  days  after 
they  were  executed,  more  than  tliree  years 
before  the  death  of  Despard.  In  a  letter 
written  by  Despard  to  Bennett,  datied  June 
21,  1874,  in  speaking  of  taxes,  he  said,  "Let 
OS  sell  our  lands  and  be  done  with  the  trou- 
ble." There  is  also  a  statement  in  the  rec- 
ord of  sales  of  land  m^de  by  Milton  Norris, 
as  agent  for  Despard  and  Bennett,  which 
statement  had  been  sent  by  Norris  to  Des- 
pard, and  by  Despard  to  Bennett,  and  bears 
date  October  8,  1860.  It  shows  the  sale  of 
said  281%  acres  out  of  the  1,200-acre  tract  for 
Bennett  and  Despard  to  Henry  Stallman; 
the  sale  to  Alpheus  Matthews  of  said  91% 
acres,  part  of  the  1,200-acre  tract;  the  sale  to 
Robert  Wilson  out  of  said  438-acre  tract; 
and  the  receipt  of  $50  on  the  sale  of  the  100 
acres  to  Susan  Bell  out  of  said  1,200-acre 
tract  There  are  many  other  expressions  of 
said  Burton  Despard  showing  that  he  had 
knowledge  of  Bennett's  claim  to  ownership 
In  said  land,  and  it  nowhere  appears  that  he 
ever  repudiated  such  claim. 

Milton  Norris  further  testifies  that  he  com- 
menced selling  said  lands  as  agent  of  Ben- 
nett and  Despard  in  1854,  and  sold  parcels 
to  Henry  Stallman,  Mrs.  Matthews,  James 
A.  Ferrell,  Silas  Petit,  Aaron  Petit,  Wm.  M. 
Taylor,  Mrs.  Shanks,  and  Samuel  Bell.  On 
the  2501  day  of  July,  1874,  said  Norris,  as 
agent  of  J.  M.  Bennett  and  B.  Despard,  sold 
a  parcel  of  said  land,  supposed  to  contain  75 
acres,  to  Henry  W.  Knight.  On  the  18th  day 
of  May,  1874,  Norris,  as  such  agent,  sold  to 
Martha  Lnssader,  8614  acres  of  the  1,600- 
acre  tract;  and  on  the  23d  day  of  June,  1873, 
as  such  agent,  Norris  sold  a  parcel  of  said 
1,200  acres  to  Perry  Bell  and  Thomas  Law. 
So  far  as  we  can  ascertain,  all  of  the  sales 
hereinbefore  specified  were  made  by  persons 
claiming  to  act  as  agents  for  both  Despard 
and  Bennett,  and  the  purchasers  went  Into 
possession  of  the  lands  thus  purchased  nnder 
their  contracts  so  made.  The  material  parts 
of  the  various  records  of  chancery  causes  are 
filed.  One  is  a  suit  by  J.  M.  Bennett  and 
Burton  Despard  in  the  circuit  coiirt  of  Cal- 
honn  county,  instituted  against  Wm^  P.  Hav- 
erty,  to  enforce  their  alleged  lien  for  pur- 
chase money.  A  decree  of  sale  was  made 
therein.  The  land  was  sold  by  a  special 
commissioner,  bought  in  by  Bennett  and  Des- 
pard jointly,  and  the  sale  confirmed.  As 
assignee  of  said  J.  M.  Bennett,  said  Louis 
Bennett  Instituted  suits  against  said  Henry 
Stallman.  Perry  Ball  and  T.  J.  Law,  Martha 
Lnzzadder,  Henry  W.  Knight,  Emory  Ball, 
and  W.  T.  and  E.  T.  Hathaway,  respectively, 
for  the  collection  of  the  purchase  money  due 
from  the  said  purchasers  upon  said  parcels  of 
land  bought  by  them  as  hereinbefore  set  out 
In  at  least  nine  of  said  suits  the  claim  of  said 


J.  M.  Bennett  to  a  Join  equal  ownership  In 
said  lands  with  Burton  Despard  was  dis- 
tinctly and  positively  averred.  The  decrees 
therein  were  based  upon  that  assumption, 
and  to  all  of  said  causes  exhibited,  except 
the  first  mentioned,  the  said  executor  and 
devisees  of  said  Burton  Despard  were  parties, 
and  served  with  process  therein.  Decrees 
were  rendered  therein  in  their  ftivor  for  one 
half  of  the  purchase  money  due,  and  In  fa- 
vor of  said  plaintiff  for  the  other  half.  Un- 
der some  of  said  decrees  the  lands  were  sold 
and  bought  in  equally  and  Jointly  by  the 
Bennett  devisees  and  by  Maxwell,  executot, 
as  aforesaid.  None  of  said  decrees,  so  far 
as  this  record  discloses,  was  ever  reversed 
or  set  aside. 

There  Is  a  mass  of  testimony  about  the 
alleged  agreement  made  on  the  10th  day  of 
August,  1843,  by  Bennett,  Despard,  and  Mi- 
chael H.  Haverty.  What  purports  to  be  a 
copy  thereof  appears  In  the  record.  The  orig- 
inal is  shown  to  have  been  in  the  jmssesslon  of 
said  Haverty,  and  to  have  been  found  among 
his  papers,  but  almost  destroyed  by  rats. 
The  frag^ments  of  It  were  hot  preserved. 
Lemuel  Haverty,  a  son  of  said  Michael  H. 
Haverty,  and  other  witnesses  say  that  they 
saw  the  original,  and  that  the  paper  pro- 
duced Is  substantially  a  copy.  The  loss  or 
destruction  of  the  paper  perhaps  accounts  for 
the  failure  of  said  J.  M.  Bennett  to  file  It  In 
obedience  to  said  rule  and  attachment  issued 
against  him.  Much  testimony  was  taken 
tending  to  impeach,  and  also  to  support, 
Lemuel  Haverty's  evidence.  It  is  difficult  to 
say  on  which  side  the  testimony  preponder- 
ates. All  of  the  evidence  and  circumstances 
bearing  on  the  question  seem  to  prove  the 
contract  as  claimed  by  appellees.  The  cir- 
cuit court  has  weighed  the  testimony,  and 
no  doubt  reached  the  same  conclusion.  To 
say  the  least  of  It,  such  finding  was  not  and 
is  not  plainly  contrary  to  the  weight  of  the 
evidence,  and  wSl  not  now-  be  disturbed. 
Naughton  v.  Taylor,  50  W.  Va.  233,  40  S.  B. 
352,  and  authorities  there  cited. 

It  also  appears  that  Burton  Despard  was 
a  lawyer,  and  we  may  infer  that  he  under- 
stood his  legal  rights  in  the  premises.  A  wit- 
ness says  that  shortly  before  the  Civil  War 
Despard  and  Bennett  were  engaged  together 
several  days  at  the  law  ofilce  of  Bennett 
in  the  town  of  Weston  in  making  a  list  of 
the  lands  In  which  they  were  Jointly  inter- 
ested. Witness'  recollection  was  that  the  438, 
1,200,  1,500,  1,000,  and  500  acre  tracts  were 
put  on  the  list.  Despard  also  Joined  with 
Bennett  in  certain  deeds  conveying  portions 
of  the  land  to  purchasers.  J.  M.  Bennett  was 
a  man  prominent  in  affairs.  He  is  shown  to 
have  been  auditor  of  the  state  of  Virginia 
before  the  War  of  tfie  Rebellion.  He  was  a 
lawyer,  and  visited  and  practiced  In  the 
courts  of  his  section.  He  made  claim  public- 
ly to  the  ownership  of  an  undivided  half  in- 
terest In  the  lands  in  controversy.  He  had 
control  thereof,  and  expended  money  thereon 
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In  payment  of  taxes  and  otherwise.  He  ap- 
pointed agents  tor  Despard  and  himself,  who 
sold  parcels  of  the  same,  some  of  which  sales 
are  shown  to  have  come  to  the  actual  knowl- 
edge of  Despard;  and  the  purchasers  took 
possession  of  and  acquired  title  to  the  lands 
bought  by  them  under  the  contracts  so  made. 
It  seems  Incredible  that  Despard  was  not 
fully  cognizant  of  these  transactions  so  vi- 
tally affecting  bis  interests.  He  made  no  ob- 
jection thereto.  Herman  on  Estoppel  and  Res 
Judicata,  vol.  2,  i  1061,  says:  "Acquiescence 
in  a  transaction  may  bar  a  party  of  tiis  re- 
lief In  a  very  short  period.  Thus,  if  one  has 
knowledge  of  an  act,  or  it  is  done  with  his 
full  approliation,  he  cannot  afterwards  have 
relief.  He  is  estopped  by  his  acquiescence, 
and  cannot  undo  that  which  has  been  done. 
So,  if  a  party  stands  by,  and  sees  another 
dealing  with  property  in  a  manner  incon- 
sistent with  his  rights,  and  makes  no  objec- 
tion, be  cannot  afterwards  liave  relief.  His 
silence  permits  or  encourages  others  to  part 
with  their  money  or  property,  and  he  can- 
not complain  that  bis  Interests  are  affected. 
Hia  silence  Ik  acquiescence,  and  It  estops 
him."  Again,  at  section  10C3,  he  says: 
"When  a  man  -^Ith  full  knowledge,  or  at 
least  with  sufficient  notice  or  means  of  knowl- 
edge, of  his  rights,  and  of  aU  the  material 
circumstances  of  the  case,  freely  and  advised- 
ly does  anytliing  which  amounts  to  the  recog- 
nition of  a  transaction,  or  acts  in  a  manner 
inconsistent  with  Its  repudiation,  or  lies  by 
for  a  considerable  time,  and  knowingly  and 
deliberately  permits  another  to  deal  with 
property  or  Incur  expense  under  the  belief 
that  the  transaction  has  been  recognized,  or 
freely  and  advisedly  abstains  for  a  consider- 
able lapse  of  time  from  impeaching  it,  there 
Is  acquiescence,  and  the  transaction,  although 
originally  impeachable,  becomes  unimpeach- 
able In  equity."  Despard'a  devisees,  at  ttiis 
late  day,  should  not  be  permitted  to  enforce 
their  claim  of  .entire  ownership  of  the  land. 

The  pleadings  in  the  suits  above  mentioned 
were  prosecuted  to  collect  the  purchase  mon- 
ey for  Integral  parts  of  said  tracts  of  land 
sold  to  various  purchasers.  The  right  of  the 
plaintiff  therein  to  recover  was  dependent 
In  each  suit  upon  the  ownership  in,  and  title 
of  J.  M.  Bennett  to,  the  lands.  This  was  al- 
leged positively  and  distinctly  in  each  cause, 
and  the  decreees  were  predicated  therein  up- 
on that  fact,  and  upon  proper  proof  of  the 
indebtedness.  It  is  nowhere  denied  that  Des- 
pard's  executor  and  devisees  were  parties  to 
said  suits.  No  steps,  so  far  as  known,  were 
ever  taken  by  them  to  reverse  or  set  aside 
said  decrees,  or  any  of  them.  "  'Ignorantia 
Juris  neminem  excusat.'  And  so  all  men  are 
presumed  to  take  notice  of  proceedings  in  the 
courts  of  justice."  Bennett  on  Lis  Pendens, 
I  Id.  Other  law  writers  say  "that  the  pro- 
oeodlugs  In  the  courts  of  Justice  ace  notice 


to  the  world."  2  Rand.  104.  At  section  19 
of  Bennett  on  Lis  Pendens  the  following  is 
noted:  "After  the  bill  is  filed,  and  thus  be- 
comes a  public  record,  and  ample  means  are 
afforded  for  the  public  to  become  advised 
as  to  what  property  is  involved  In  the  liti- 
gation, there  is  much  propriety  in  referring 
to  the  pending  litigation  as  'notice  lis  pen- 
dens' or  'notice  of  lis  pendens.'  It  doos  not 
matter  that  few  persons  ordinarily  acquire 
actual  knowledge  of  the  record  of  the  suit, 
and  thus  of  wliat  property  is  Involved  In  it 
The  opportunity  is  afforded,  by  use  of  dili- 
gence, of  acquiring  tliat  knowledge;  and  a 
sound  public  policy  will  not  thereafter  excuse 
the  purchaser  of  the  property  for  not  ascer- 
taining the  facts  spread  out  upon  the  rec- 
ords." 

Appellants  cite  a  list  of  authorities  to. prove 
that  the  aforesaid  decrees,  if  binding  upon 
them  for  any  purpose,  are  not  adjudications 
of  the  title  to  the  unsold  portions  of  said 
land  as  between  J.  M.  Bennett  and  Burton 
Despard,  or  as  between  the  heirs  and  dev- 
isees of  Bennett  and  the  heirs  and  devisees 
of  Despard.  A  discussion  of  this  matter 
seems  unnecessary  here.  AU  of  the  facts  and 
circumstances  in  this  cause,  together  with  the 
conduct  of  the  parties  thereto,  established  the 
agreement  between  Despard  and  Bennett  that 
Bennett  was  to  have  a  joint  equal  ownership 
with  Despard  in  the  lands.  The  subsequent 
grants  thereof  by  the  commonwealth  of  "Vir- 
ginia to  Despard  alone  did  not  divest  Bennett 
of  bis  interest  therein.  Despard,  as  to  such 
interest,  held  the  titie  as  trustee  for  Ben- 
nett, and.  In  equity,  a  trust  resulted  in  hia 
favor  for  his  proper  proportion  of  the  land. 
Murry  ▼.  Sell,  23  W.  Va.  480;  Potts  T.  Fitch. 
47  W.  Va.  63,  34  a  B.  959. 

The  decree  of  the  circuit  court  adjudicat- 
ing, the  ownership  of  said  lands  is  right. 

We  cannot  see  how  appellants  are  preju- 
diced by  the  matter  complained  of  by  them 
In  tholr  second  assignment  of  error.  In  the 
said  suit  against  Stalnaker  the  balance  of 
purchase  money  for  the  lands  sold  to  him, 
due  to  Despard  and  Bennett,  was  ascertain- 
ed, and  decreed  to  the  plaintiffs  as  their 
rights  thereto  were  made  to  appear.  This 
adjudication  extended  to  no  other  purchase 
money.  It  is  not  shown  that  Despard,  or  his 
personal  representative  or  devisees,  has  any 
specific  lien  upon  this  fund.  Bennett's  es- 
tate la  not  alleged  to  be  financially  unable  to 
pay  any  balance  which  may  be  found  due 
from  it  to  appellants.  There  is  no  apparent 
reason  why  the  Stalnaker  purchase  money 
should  be  brought  into  the  matters  referred 
to  said  commissioner  for  settiement  We  find 
no  error  In  this  part  of  said  decree. 

For  the  foregoing  reasons,  the  decree  ot 
the  ch:cuit  court  aforesaid  moat  be  afflnaed. 

\      BRANN'ON  and  DENT,  XT.,  absunt 
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(BS  W.  V*.  JM) 
COLLINS   &   DAUGHEBTT   t.   8HB&- 
WOOD  et  al. 

(Supreme  Ooart  ol  Appeals  of  Wwt  Virginia. 
April  25. 1903.) 

RB8  JtTDICATA. 

1.  Where  a  decree  of  the  covrt  below  grants 
the  plaintiff  the  relief  prayed  for  in  bis  bill,  and 
dismisses  the  answer  of  the  defendant  setting 
np  new  matter  constitnting  a  claim  for  affirm- 
ative relief,  upon  a  full  hearing  upon  ail  mat- 
ters of  law  and  fact  in  controversy  between  the 
parties,  and,  on  appeal,  that  decree  is  reversed 
upon  the  ground  that  the  defendant  is  entitled 
to  the  relief  asked,  and  the  plaintiff  is  not, 
clearly  stated  in  the  opinion,  and  the  cause  is 
remanded  for. further  proceedings  according  to 
the  principles  announced  in  the  opinion,  the 
decision  of  the  appellate  court  is  res  judicata 
of  al]  issues  passed  upon  and  settled  in  the 
opinion. 

(Syllabus  by  the  Court.) 

Appeal  from  Olrciilt  Oonrt,  Ritcble  Cotmty; 
M.  H.  Willis,  Judge. 

Bill  by  Collins  &  Daugherty  against  W.  H. 
Sherwood  and  otbers.  Decree  for  defend- 
ants, and  plaintiffs  appeal.    AfDnned. 

See  36  S.  B.  840,  40  S.  B.  603. 

DavlB  &  Son,  for  appellants.  Merrick  & 
Smitb,  for  appellees. 

POS'FENBAROBR,  J.  A  third  time  this 
cause  is  here  on  appeal.  On  final  hearing, 
Jnly  S,  1900,  upon  the  .bill  and  exhibits,  an- 
swer, g«ieral  replication,  order  of  reference, 
orders  and  decrees  theretofore  entered,  com- 
missioner'B  report  "proof  and  depositlona 
talLcn  and  returned  therewith,"  exceptions  to 
the  report,  stipnlatlons  entered  Into  and  filed, 
amended  answer  In  the  nature  of  a  crosa- 
bill,  exceptions  thereto,  and  special  reply 
thereto  In  writing,  a  decree  was  pronounced,, 
granting  the  plaintiffs  the  relief  prayed  for  in 
their  bill,  and  dismissing  the  answer  praying 
affirmatlye  relief.  From  that  decree  an  ap- 
peal was  talcen,  and  this  court  reversed  It; 
holding  expressly  that  the  plaintiffs  were  not 
entitled  to  the  relief  asked  for  and  granted  to 
them,  and  that  the  defendant  was  entitled 
to  the  relief  prayed  for  In  his  answer,  and 
remanding  the  cause  to  the  circuit  court  for 
further  proceedings  in  accordance  with  the 
principles  announced  In  the  opinion,  but  not 
expressly  decreeing  as  aforesaid.  See  Col- 
lins &  Daugherty  t.  Sherwood,  50  W.  Va. 
138,  40  S.  E.  603.  When  the  cause  ,went 
bacic'to  the  circuit  court  such  a  decree  was 
entered,  upon  all  the  papers  and  proceedings 
hereinbefore  mentioned,  overruling  the  ex- 
ceptions of  the  complainants  to  the  amended 
answer,  sustaining  defendant's  exceptions  to 
the  commissioner's  report,  giving  the  tract  of 
land  in  which  the  plaintiffs  claimed  an  In- 
terest to  the  defendant  in  its  entirety,  and 
perpetuating  the  Injunction  against  the  plain- 
tiffs. From  this  decree,  Collins  &  Daugherty 
appeal,  contending  that  the  answer  contain- 
ing new  matter  oonstitotlng  the  claim  for 


affirmative  relief  should  haTe  been  formally 
reinstated,  and  leave  granted  them  to  reflle 
theit  special  reply,  or  another  one,  and  con- 
test the  whole  case  over  again. 

The  decree  of  July  3,  1900,  was  a  final  de- 
cree on  the  merits,  covering  every  issue  of 
law  and  fact  in  the  controversy,  except  the 
mere  matter  of  the  execution  of  a  partition, 
to  which  the  plaintiffs  were  held,  by  that  de- 
cree, to  be  entitled.  The  appeal  therefrom 
brought  up  all  those  Issues,  and  they  were 
fully  and  completely  covered,  disposed  of, 
and  settled  In  the  opinion  filed  in  the  cause 
on  that  appeal.  Plaintiffs  had  put  In  their 
pleadings  and  proofs,  submitted  their  cause, 
and  obtained  a  decree  In  their  favor.  Upon 
what  principle  of  law  or  equity  can  it  be  said 
that  the  complainants  have  not  had  a  hearing 
and  adjudication  of  their  cause  on  its  merits? 
The  argument  Is  that  the  court,  on  July  3, 
1900,  only  dismissed  the  cross-bill,  as  upon 
demurrer,  for  insufflclency.  No  such  oblec- 
tion  was  made  in  the  exceptions  to  it  They 
were  grounded  upon  the  contention  that  the 
former  answer  and  the  commissioner's  report 
fully  made  out  the  defendant's  case,  render- 
ing the  amended  answer  unnecessary  and 
useless,  and  that  it  was  filed  too  late.  More- 
over, the  court  dismissed  it,  giving  In  Its  de- 
cree, as  the  reason  therefor,  that  it  was  of 
the  opinion  "that  the  defendant  W.  H.  Sher- 
wood is  not  entitled  to  r^ef  under  his  amend- 
ed answer  In  the  nature  of  a  cross-bill," 
thereby  expressly  negativing  the  contention 
that  there  was  no  action  upon  the  merits, 
but  only  an  adjudication  upon  the  exceptions, 
even  if  they  had  been  broader  than  they 
were. 

Every  issue  of  both  law  and  fact  In  the 
case  was  passed  upon  and  settled  by  the 
former  decision  of  this  court,  as  the  finding, 
which  was  binding  upon  the  court  below  in 
its  further  proceedings,  clearly  shows,  and 
the  decree  pronounced  upon  the  mandate  of 
this  court  Is  in  exact  accord  therewith,  and, 
being  so,  it  cannot  be  disturbed.  All  these 
matters  are  res  judicata.  This  has  been  set- 
tled by  several  decisions  of  this  court.  See 
Butler  V.  Thompson,  62  W.  Va.  — ,  4S  8.  E. 
174;  Koonce  v.  Doolittle,  48  W.  Va.  592,  37 
S.  B.  644;  D.  S.  Blowpipe  Co.  v.  Spencer,  46 
W.  Va.  690,  33  S.  B.  342;  Board  of  Education 
v.  Parsons,  24  W.  Va.  551;  Henry  v.  Davis, 
13  W.  Va.  230. 

Appellants  have  misconceived  the  nature 
and  effect  of  the  former  dedslon  of  this 
court.  In  remanding  the  cause  for  further 
proceedings  in  accordance  with  the  principles 
announced  in  the  opinion,  which  fully  cov- 
ered and  disposed  of  the  cause  on  its  merits, 
it  was  not  expected  or  Intended  that  there 
should  be  a  relitigation  of  the  matters  so  set- 
tled, but  only  that  the  court  below  should 
further  proceed  by  entering  a  decree  in  ac- 
cordance with  the  decision  of  this  court,  just 
as  the  case  of  Butler  v.  Thompson  was  re- 
manded tar  the  purpose  of  entry  and  execu- 
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tlon  of  a  formal  decree  of  aale  of  tbe  pr<q;>- 
erty  la  question. 

For  tbe  reasons  aforesaid,  tlie  decree  com- 
plained of  la  to  be  afilrmed. 


(53  W.  Va.  403) 

MOOBB  T.  GAINER  et  aL 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

April  25,  1903.) 

FRAUDULENT  CONVEYANCE— EVIDKNCH. 

1.  Wheii  a  conveyance  in  favor  of  a  relative 
leaves  a  man  witliout  means  to  satisfy  liis  cred- 
itors, it  is  the  basis  of  a  strong  suspicion  of 
fraud;  it  is  prima  facie  fraudulent,  and  calls 
upon  the  grantee  to  furnii?h  strong  proof  of  the 
bona  fides  of  the  transaction. 

2.  Point  3  of  the  syllabus  in  Knight  v.  Nease 
et  al.  (decided  at  the  present  term)  44  S.  £. 
414,  applied. 

(Syllabus  by  the  Court,) 

Appeal  from  Olrcnlt  Conrt,  Randolph 
Cotinty;  John  Homer  Holt,  Judge. 

Bill  by  S.  A.  Moore  against  S.  W.  Gainer 
and  others.  Decree  for  defendants,  and 
plaintlfC  appeals.    Reversed. 

W.  T.  George,  for  appellant  Harding  ft 
Harding,  for  appellees. 

MILLBR,  J.  On  the  lOtb  day  of  Angust, 
1899,  appellant,  S.  A.  Moore,  commenced  his 
suit  in  equity  in  the  ctrcnlt  court  of  Ran- 
dolph connty  against  W.  C.  Gainer,  S.  W. 
Gainer,  M.  L.  Gainer,  J.  N.  B.  Crim,  and 
A.  B.  Coberly,  and,  at  the  September  rules 
then  next  ensuing,  filed  his  bill  in  the  cause 
to  set  aside  a  certain  deed,  alleged  to  be 
fraudulent  and  void,  executed  by  W.  G. 
Gainer  and  wife  to  S.  W.  Gainer,  bearing 
date  on  the  11th  day  of  Blarcb,  1897,  which 
conveyed  to  said  8.  W.  Gainer  69  acres  of 
land  described  therein.  Said  S.  W.  Gainer 
filed  bis  demurrer  to  tbe  bill,  which  was 
overruled.  He  then  answered  it,  denying  all 
of  the  material  allegations  tbereof,  to  which 
answer  the  plaintiff  replied  generally.  There 
was  no  appearance  by  any  of  the  other  de- 
fendants. Depositions  were  taken  by  both 
plaintiff  and  defendant  S.  W.  Gainer,  and 
filed  in  tbe  cause.  On  the  4th  day  of  May, 
1901,  the  cause  was  heard  upon  tbe  bill, 
answer  of  8.  W.  Gainer  thereto,  and  general 
replication  to  tbe  answer,  bill  taken  for  con- 
fessed as  to  all  of  the  other  defendants, 
and  upon  tbe  depositions.  Upon  considera- 
tion thereof,  the  court  dismissed  the  bill,  and 
decreed  that  plaintiff  should  pay  tbe  costs 
of  said  suit.  From  this  decree,  Moore  ap- 
peals, and  assigns  as  error  that  tbe  circuit 
court  should  not  have  refused  him  the  re- 
lief prayed  for,  and  should  not  have  dis- 
missed his  bill. 

It  Is  alleged  In  the  bill  tbat  on  tbe  22d 
day  of  March,  1897,  before  one  D.  B.  Cober- 
ly, a  justice  of  said  county,  plaintiff  recov- 
ered a  Judgment  against  said  W.  C.  Gainer, 


f  1.  See  Fraudulent  Conveyancei,  voL  M»  Cent. 
Dig.  ii  S30,  SOL 


M.  L.  Gainer,  and  A.  B.  Coberly  for  $254.53; 
tbat  said  Judgment  was  for  merchandise  and 
cash  furnished  by  plaintiff  to  said  W.  C. 
and   M.   L..  Gainer  during  the  years   1895, 

1896,  and  1897;  that,  at  the  time  said  credit 
was  given  by  plaintiff,  W.  C.  Gainer  owned 
said  69  acres  of  land;  that  on  the  lltb 
day  of  March,  1897,  said  W.  C.  Gainer,  with 
intent  to  hinder,  delay,  and  defraud  plaintiff 
In  tbe  collection  of  his  said  demand,  fraud- 
ulently conveyed  the  whole  of  hla  said  real 
estate  to  his  uncle  8.  W.  Gainer  for  a  pre- 
tended consideration  of  $650;  that  no  part 
of  said  consideration  mentioned  in  tbe  deed 
was  ever  paid  to  said  W.  C.  Gainer;  and 
that  said  conveyance  was  a  scheme  on  tbe 
part  of  W.  C.  Gainer  and  his  uncle  S.  W. 
Gainer  to  cheat  and  defraud  plaintiff  out 
of  hla  said  demand.  Plaintiff  further  alleges 
that,  in  addition  to  the  above-mentioned 
Judgment,  said  W.  C.  Gainer  Is  Indebted  to 
him,  as  assignee  of  said  J.  N.  B.  Crim,  upon 
certain  notes  then  in  Judgment,  amounting 
to  about  $300.  The  answer  of  said  S.  W. 
Gainer  denies  all  fraud  or  participation  In 
any  fraud,  and  all  notice  of  fraudulent  In- 
tent on  the  part  of  said  W.  C.  Gainer  in 
tbe  execution  or  delivery  to  him  of  said 
deed,  and  avers  that  the  said  deed  was  made 
upon  and  for  a  valuable  consideration,  ac- 
tually paid  by  bim,  in  good  faith,  as  set 
forth  in  said  deed,  ^he  deed  recites  the 
consideration  thereof. to  be  all  bis  (said  S. 
W.  Gainer's)  right,  title,  and  interest  in  one 
bond,  of  $250,  paid  in  stock  by  him  to  the 
Montrose  Oil  Company— $200  to  be  paid  in 
12  months  from  tbat  date,  and  $200  to  be 
paid  on  or  before  tbe  lltb  day  of  March. 
1899,  with  Interest  on  each  of  said  last-men- 
tioned sums  from  the  .date  of  the  deed— «nd 
for  which  tbe  grantee  executed  his  two  aer- 
eral  promissory  notes,  payable  to  W.  C. 
Gainer,  as  aforesaid,  and  to  secure  tbe  pay- 
ment of  which  a  lien  was  reserved  in  the 
face  of  tbe  deed  on  tbe  land.  Tbe  deed 
was  prepared,  and  tbe  acknowledgment 
tbereof  taken  and  certified  by  D.  B.  0>l>- 
erly.  Justice,  another  nephew  of  8.  W.  Gain- 
er, and  cousin  of  W.  C.  Gainer.  It  was  ad- 
mitted to  record  on  tbe  12tb  day  of  Marcb, 

1897.  It  is  shown  by  tbe  evidence  that  tbe 
two  notes,  shortly  after  their  execution,  and 
in  tbe  same  month,  were  taken  by  W.  G. 
Gainer  to  one  C.  O.  Coberly,  a  son-in-law 
of  S.  W.  Gainer,  and  cousin  of  W.  C.  Gainer, 
who  lived  some  distance  away,  and  sold  and 
assigned  to  bim  for  $285  cash;  bat  It  Is  also 
shown  by  O.  C.  Goberly's  evidence  tbat  he 
knew  nothing  personally  about  the  sale  of 
the  land;  that  he  bad  no  knowledge  or  no- 
tice of  W.  C.  Gainer's  indebtedness,  except 
tbat  It  was  rumored  tbat  he  was  In  debt: 
that  he  bought  tbe  notes  at  a  discount  of 
$115,  and  paid  W.  C.  Gainer  $285  therefor; 
and  that  be  shaved  or  traded  In  paper  to 
some  extent  He  also  states  tbat  be  was  not 
requested  by  S.  W.  Gainer  to  buy  tbe  notes. 
After  tbe  assignment  tbereof,  S.  W.  Gainer 
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made  a  payment  or  payments  to  0.  O.  Cober- 
ly  on  one  of  tbe  notes,  and  a  proper  credit 
was  Indorsed  thereon.  On  the  4th  day  of 
October,  1899,  S.  "W.  Gainer  made  settle- 
ment with  C.  C.  Ooberly  of  the  amount  due. 
on  tbe  notes,  and  then  sold  and  conveyed 
to  htm,  by  deed  of  ttiat  date,  the  69  acres 
of  land  for  the  consideration  of  $500.  This 
deed  recites  the  payment  of  |315  cash— $85 
to  be  paid  October  4,  1900,  and  $100  October 
4,  1901,  with  Interest  on  both  of  said  sums 
from  that  date— for  which  sams  said  Goberly 
executed  his  two  promissory  notes  to  S.  W. 
Oalner,  and  to  secure  the  payment  of  which 
a  lien  was  retained  on  the  land  on  the  face 
of  said  deed.  The  said  $315  cash  payment 
was  made  np  of  $50  or  $55  cash  paid  by 
Coberly  to  S.  W.  Gainer,  the  balance  due 
on  one  of  the  $200  notes,  and  tbe  other  one- 
principal  and  Interest— In  fnll.  Said  D.  B. 
Coberly,  justice,  who  was  in  the  habit  of 
preparing  deeds  In  that  neighborhood,  also 
wrote  the  last-mentioned  deed,  and  took  and 
cerUfled  the  acknowledgment  of  the  signa- 
tures of  S.  W.  Gainer  and  wife  thereto.  A 
notice  of  Ila  pendens  had  been  duly  filed  on 
tbe  ;Oth  day  of  August,  1899,  the  day  on 
wblch  said  suit  was  Instituted. 

As  to  said  W.  0.  Gainer,  it  is  shown  that 
he  was  not  only  Indebted  to  tbe  plalntlfT,  and 
to  said  Crim,  at  the  time  of  his  conveyance 
of  said  land,  in  the  amounts  of  said  two 
judgments,  respectively,  but  was  also  liable 
as  surety  for  his  brother  M.  L.  Gainer.  The 
amount  of  his  last-mentioned  liability  is  not 
definitely  fixed,  but  was  supposed  to  be 
about  $300.  The  land  was  worth,  when  con- 
veyed by  him  to  a  W.  Gainer,  about  $500. 
This  was  all  the  real  estate  owned  by  him. 
He  also  had  two  young  horses,  or,  as  a  wit- 
ness stated,  one  horse  and  one  cow.  Shortly 
before  he  conveyed  the  land  to  his  imcle, 
he  had  offered  to  convey  it  to  H.  T.  Lawson, 
another  uncle;  saying  to  tawson  at  tbe 
time  that  he  was  on  M.  L.  Gainer's  notes 
"for  a  right  smart  of  money";  that  "the 
estate  would  not  pay  out,  and  that  be  was 
not  afraid  to  trust  Lawson  on  a  sham ;  that 
he  wanted  Lawson  to  deed  tbe  land  back  to 
bis  [Gainer's]  wife  twelve  months  after- 
wards." Lawson,  however,  would  have  noth- 
ing to  do  with  tbe  matter.  Gainer  then  of- 
fered to  convey  the  land  to  O.  J.  Scboonover, 
another  relative,  making  to  him  substantial- 
ly tbe  same  statements  wblch  be.  had  made 
to  Lawson,  but  Scboonover  also  declined 
to  take  a  deed.  After  bis  conveyance  to 
said  S.  W.  Oalner,  he  stated  to  or  in  tbe 
bearing  of  at  least  three  persons  that  the 
said  deed  was  a  sham.  There  are  other 
facts  and  clrcumstanceB  disclosed  by  tbe  rec- 
ord tending  to  prove  fraud  on  tbe  part  of 
W.  C.  Gainer  in  this  transaction.  He  did 
not  testify  as  a  witness  in  the  cause.  So 
far  as  W.  C.  Gainer  is  concerned,  the  evi- 
dence proves  that  be  executed  and  delivered 
said  deed  to  bis  uncle  Wltb  Intent  to  delay, 
binder,  and  defraud  the  plaintlfl  and  others 


to  whom  he  was  liable,  In  the  collection  of 
tbelr  demands  against  him.  However,  it 
sufficiently  appears  that  S.  W.  Gainer  was 
and  Is  a  purchaser  of  tbe  land  for  a  valua- 
ble consideration;  and  unless  be  had  notice 
of  tbe  said  fraudulent  intent  of  bis  grantor, 
W.  0.  Gainer,  at  the  time  of  said  convey- 
ance, his  title  to  tbe  land  is  not  affected 
thereby,  and  cannot  be  disturbed  by  this 
suit 

PlaintUf  proves  the  kinship  of  all  tbe  par- 
ties to  the  transaction;  that  the  deed  was 
prepared  by,  and  executed  and  acknowledged 
before,  Justice  D.  K.  Coberly,  late  in  the 
evening  of  the  lltb  day  of  March,  1897; 
that  it  was  taken  to  the  clerk's  office  the 
next  day  by  the  grantee,  and  lodged  for  rec- 
ord therein;  that  all  of  the  parties,  except 
0.  0.  Coberly,  lived  In  tbe  same  neighbor- 
hood; that  plainttff  had  mailed  to  the  said 
justice,  for  suit  and  collection,  on  the  lOtb 
day  of  March,  1897,  the  note  upon  which 
said  first-mentioned  judgment  was  recover- 
ed, but  that  no  action  was  commenced  there- 
on until  the  18th  day  of  March,  1897.  S. 
W.  Gainer  swears  that  he  had  no  knowl- 
edge of  said  note  at  the  time  of  the  con- 
veyance to  him.  It  is  proved  that  the  trade 
about  the  land  was  made  by  W.  C.  and  S. 
W.  Gainer  on  the  morning  of  the  11th  of 
March;  that  W.  O.  Gainer  soon  thereafter 
transfrared  the  notes  of  S.  W.  Gainer,  given 
as  part  consideration  for  tbe  land,  to  said 
C.  0.  Coberly;  tliat  said  land  does  not  join 
the  lands  of  S.  W.  Gainer;  that  he  expended 
no  money  or  labor  on  the  69  acres  while 
he  held  title  to  the  same;  and  that  he  con- 
veyed it  to  his  son-in-law  after  this  suit  had 
been  commenced. 

At  the  time  the  justice,  D.  B.  Coberly, 
prepared  the  deed,  and  took  tbe  acknowledg- 
ment of  W.  C.  Gainer  and  wife  thereto,  it  Is 
not  probable  that  he  had  received  said  notes 
for  collection.  He  was  a  witness  in  the 
cause,  and  was  not  interrogated  as  to  that 
matter.  He  was  in  the  habit  of  preparing 
deeds  for  people  who  sought  his  services  for 
that  purpose.  It  would  be  a  far-fetched  in- 
ference that  the  justice  then  Informed  S. 
W.  Gainer  and  W.  C.  Gainer  that  the  note 
had  been  sent  to  bim  for  collection.  S.  W. 
Gainer  then  owned  two  tracte  of  land,  one 
contelnlng  10  and  the  other  100  acres.  He 
is  sliown  to  have  been  solvent  and  good  for 
his  debts.  He  agreed  to  give  $650  for  the 
land.  Two  hundred  and  fifty  dollars  was 
in  the  stock  of  an  oil  company,  which  rtock 
afterwards  turned  out  to  be  worthless-  but 
the  $400,  being  four-fifths  of  the  value  of  the 
land,  was  collectible.  It  is  further  shown 
that  before  the  conveyance  W.  G.  Gainer  had 
been  talking  to  bis  uncle  about  selling  the 
land,  so  that  he  could  go  to  his  father-in-law, 
who  lived  in  another  county.  S.  W.  Gainer 
was  solvent  and  amply  able  to  pay  tbe  notes. 
In  addition,  they  were  secured  by  the  lien 
reserved  on  the  land  for  which  they  were 
given.    The  deed  was  placed  on  record  at 
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th*  Instance  of  the  grantee,  thus  giving  no- 
tice to  any  creditor  of  the  grantor  of  the 
liability  of  the  grantee.  There  was  no  con- 
cealment abont  any  part  of  the  transaction. 
S.  W.  Gainer,  soon  after  be  had  obtained  the 
deed,  took  possession  of  the  land,  except  the 
dwelling  bouse,  which  was  reserved,  as  be 
says,  by  W.  C.  Gainer,  until  the  following 
faU.  He  received  the  rents  for  the  land  for 
the  year  1897.  He  also  testifies  most  posi- 
tively that  he  bought  the  land  In  good  faith, 
without  any  notice  of  the  indebtedness  of 
the  grantor,  W.  G.  Gainer,  or  notice  or  knowl- 
edge of  his  fraud  or  intention  of  fraud. 

In  opposition  to  8.  W.  Gainer's  testimony 
that  he  had  neither  knowledge  of  the  In- 
debtedness of  W.  0.  Gainer,  nor  notice  of  his 
fraudulent  intent,  at  the  time  of  said  con- 
veyance, we  have  the  equally  positive  evi- 
dence of  J.  N.  B.  Crtan  that  prior  to  the  lltb 
day  of  March,  1897,  be  had  a  conversation 
with  Gainer  about  the  two  notes  which  he 
beld,  made  by  W.  C.  Gainer  and  otbers,  one 
for  |175,  and  the  other  for  $100,  both  exe- 
cuted In  1896;  that  he  also  then  bad  another 
note,  for  $30,  on  the  same  parties;  that  be 
explained  to  Gainer  these  notes;  that  on  the 
20th  day  of  April,  1897,  Gainer  gave  (con- 
fessed) a  Judgment  In  favor  of  witness  be- 
fore W.  G.  Keys,  a  Justice,  for  $243.83,  which 
Judgment,  by  consent  of  S.  W.  Gainer,  In- 
cluded said  $30  note.  Witness  further  tes- 
tlfles  that  be  talked  to  Gainer  two  or  three 
times  about  these  notes,  and  that  Gainer  as- 
sured him  that  he  thought  they  were  perfect- 
ly good.  The  plaintiff  swears  that  S.  W. 
Gainer  had  knowledge  before  the  11th  day 
of  March,  1897,  of  the  said  note  which  he 
held  against  W.  C.  Gainer  and  otbers,  ai>on 
which  bis  said  judgment  was  recovered;  that 
he  bad  talked  to  S.  W.  Gainer  about  it,  and 
asked  him  to  become  surety  for  the  debt  S. 
W.  Gainer  admits  that  he  had  beard  "ru- 
mors" about  the  Indebtedness  of  his  nephew. 
Gainer  is  thus  contradicted  on  this  material 
point  by  two  witnesses.  It  seems  that  B. 
W.  Gainer  was  not  plethoric  of  purse  at  that 
time.  He  did  not  pay  a  cent  In  cash  to  the 
grantor  on  the  land.  He  paid  nothing  for 
the  stock  in  the  oil  company.  He  was  to 
liave  It  in  consideration  of  the  lease  that  he 
executed  to  the  company,  which  never  organ- 
ized. ,  C.  C.  Coberly  says  that  at  the  time 
be  got  the  Gainer  notes  he  held  other  notes 
against  bis  father-in-law  for  borrowed  mon- 
ey, which  he  had  beld  fOT  three  or  fdur 
years.  On  the  4tb  day  of  October,  1899,  at 
the  time  S.  W.  Gainer  conveyed  the  land 
to  Coberly,  be  owed  $815  of  the  purchase 
money  therefor.  By  his  agency,  W.  0.  Gain- 
er was  enabled,  for  a  time,  at  least,  to  put 
the  land— which  doubtless  induced  plaintifF 
and  others  to  give  credit  to  him— out  of  the 
reach  of  his  creditors.  The  conveyance  made 
W.  C.  Gainer  insolvent,  and  left  nothing  for 
hlB  creditors,  while  bis  uncle  profited  $100 
by  the  transaction.  After  be  got  the  land, 
S.  W.  Gainer  paid  little  or  no  attention  to 


It  He  expended  no  money  or  labor  there- 
on, and  remarked,  when  asked  about  the 
rents,  "Tbat  he  guessed  he  hadn't  much  in 
it,  anyway."  He  says  that  his  nephew  talk- 
ed to  him  about  buying  the  land  prior  to  the 
deed,  but  no  reason  is  given  why  the  deal 
was  not  then  closed.  It  seems  strange  that 
on  the  morning  after  the  note  was  sent  to 
the  justice  for  suit  and  collection,  the  terms 
of  sale  Were  so  quickly  agreed  upon,  and 
the  deed  so  expeditiously  executed,  and  con- 
veyed by  the  grantee  the  next  day,  on  horse- 
back—21  miles— to  the  county  seat  to  be  re- 
corded. Why  was  this  seemingly  undue 
haste?  The  uncle  held  title  to  the  land  up 
to  October  4,  1899,  and  then  conveyed  It  to 
his  son-in-law  for  the  consideration  of  $300— 
In  reality,  $100  more  than  he  was  to  give  for 
the  land,  because  the  $250  stock  cost  him 
nothing  and  was  worthless.  The  reason  giv- 
en by  him  for  this  conveyance  to  his  son-in- 
law  Is  that  he  had  discovered  that  he  was 
unable  to  attend  to  the  land,  and  could  not 
hire  hands,  and  that  be  wanted  to  pay  bis 
debts.  He  was.  Indeed,  a.  long  time  In  mak- 
ing this  discovery.  His  deposition  shows 
that  he  was  about  66  years  old  whe^  he 
took  the  deed.  No  change  in  his  then  con- 
dition up  to  the  time  when  he  parted  with 
the  land  Is  shown.  No  reason  is  given  why 
W.  0.  Gainer  was  not  sworn  aa  a  witness 
to  corroborate  his  uncle's  statements.  He 
certainly  knew  all  abont  the  same  transac- 
tions. Perhaps  It  was  thought  that  little 
weight  .would  be  given  to  his  testimony,  if 
taken,  because  of  the  plight  in  which  he 
had  placed  himself.  In  Stauffer  v.  Kennedy 
et  aL,  47  W.  Va.  714,  719,  35  S.  B.  892,  894, 
the  court  says:  "When  a  conveyance  In  fa- 
vor of  a  relative  leaves  a  man  without  means 
to  satisfy  his  creditors.  It  is  the  basis  of  a 
strong  suspicion  of  fraud;  it  is  prima  fade 
fraudulent,  and  calls  upon  the  grantee  to 
furnish  strong  proof  of  the  bona  fides  of 
the  transaction."  Reynolds'  Adm'rs  v.  Gaw- 
throp's  Heirs,  87  W.  Va.  3,  16  S.  E.  364;  Burt 
V.  Tlmmons,  29  W.  Va.  441,  462,  2  &  E. 
780,  6  Am.  St  Rep.  664;  Herzog  v.  Weller, 
24  W.  Va.  199;  Bartlett  v.  Cleavenger,  35 
W.  Va.  720,  14  S.  H.  273.  In  Ballard  v. 
Chewning  and  others,  49  W.  Va.  608,  519, 
39  S.  E.  170,  and  In  Knight  v.  Nease  et  aL 
(decided  at  the  present  term)  44  S.  E.  414,  it 
is  beld:  "It  Is  not  always  necessary  that 
direct  affirmative  or  poslttve  proof  of  fraud 
be  given.  It  may  be,  and  usually  la,  proved 
by  circumstantial  evidence.  If  the  evidence 
is  sufficient  to  satisfy  the  mind  and  con- 
science of  the  existence  of  the  fraud,  it  will 
be  sufficient,  although  it  does  not  lead  to  a 
conviction  of  absolute  certainty.  The  fraud 
need  not  be  proved  beyond  a  reasonable 
doubt." 

The  evidence  contained  In  the  record,  and 
the  fair  inferences  dedudble  therefrom,  lead 
us  to  the  conclusion  that  S.  W.  Gainer  did 
have  knowledge  of  the  Intent  of  W.  O.  Gain- 
er to  delay,  hinder,  and  defraud  the  plain- 
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tiff  and  other  creditors  at  tbe  time  of  said 
conreyance.  We  are  of  opinion  tbat  tbe 
said  deed  executed  by  W.  C.  Gainer  and 
wife  to  S.  W.  Oalner,  bearing  date  on  the 
11th  day  of  March,  1897,  shonid  be  canceled 
and  set  aside  aa  to  the  plalntifT's  said  de- 
mands, and  that  said  69  acres  of  land  there- 
in described  is  liable  therefor. 

The  circuit  court  therefore  erred  in  dis- 
missing the  plaintltTs  bill,  and  awarding 
costs  against  him.  For  the  reasons  stated, 
the  decree  of  the  circuit  court  aforesaid  Is 
reversed,  and  the  cause  remanded  to  that 
court  for  further  proceedings  to  be  had  in 
said  cause  therein  in  accordance  with  the 
views  herein  expressed,  and  further  accord- 
ing to  the  principles  goveming  courts  of  eq- 
uity. 


(63  W.  Ta.  338) 

VANCB  T.  RAVENSWOOD,  S.  ft  G.  BY. 
CO. 

(Supreme  Oonrt  of  Appeals  of  West  Virginia. 
April  25,  1903.) 

IKTERLOCnTORT  ORDER— FAILORB  TO  BNTBB 
-JUDaUBNT  — DBMURRBR  TO  EVIDBNCB — 
RAIIiROAOS— ACCIDBNT  AT  CROSSING. 

1.  An  interlocutory  order,  omitted  to  be  en- 
tered by  neglect  or  inadvertence  on  the  part  of 
the  clerk  of  a  court,  may  be  ordered  by  the 
court  to  be  entered  nunc  pro  tunc,  by  way  of 
amendment,  so  fas  to  make  the  record  show 
what  has  actually  transpired  in  tbe  cause^  upon 
dear  and  satisfactory  evidence,  consisting  of 
uncontradicted  affidavits,  and  papers  filed,  and 
orders  entered  in  the  cause. 

2.  A  mere  announcement  by  a  judge  In  court 
.  of  bis  opinion  to  susvain   a  demurrer  to  evl- 

dence,  without  an  order  or  direction  to  the  clerk 
to  enter  judgment  accordingly.  Is  not  a  suffi- 
cient rendition  of  judgment  to  warrant  the  en- 
try of  it  as  final  judgment  nunc  pro  tunc,  when 
it  farther  appears  that  absence  of  counsel  was 
the  reason  for  not  ordering  it  to  be  entered  at 
the  time  of  the  announcement. 

3.  By  demurring  to  the  evidence,  the  demur- 
rant admits,  iu  favor  of  the  demurree,  all  in- 
ferences of  fact  that  may  be  fairly  deduced 
from  the  evidence. 

4.  v.,  having  knowledge  of  the  negligent 
practic.'  of  a  railroad  company  In  makiag  "fly- 
ing switches"  over  a  street  crossing,  came  to 
the  crossing  on  a  starlit  but  moonless  night, 
just  as  an  engine  was  approaching,  and,  after 
waiting  for  it  to  pass,  stepped  upon  the  side 
track  on  which  the  cars  following  the  engine 
were,  and  was  struck  and  injured  by  a  box 
car,  so  following,  without  a  light  or  person  on 
it,  and  without  any  signal  having  been  given. 
V.  and  his  father,  who  was  with  him,  testify 
that,  after  the  passage  of  the  engine  and  before 
proceeding,  they  looked  down  the  track  for  cars, 
and  saw  none.  As  to  the  extent  of  the  dark- 
ness, and  whether  lights  in  a  passenger  coach 
at  the  rear  of  the  box  cars  could  or  ought  to 
have  berai  seen  by  them,  the  evidence  is  con- 
flicting and  uncertain.  Held  that,  on  demurrer 
to  the  evidence,  judgment  was  properly  ren- 
dered for  the  plaintiff. 

(Syllabus  by  the  Court.) 

Brror  to  Circuit  Court  Roane  Coniitr: 
Warren  Miller,  Judge. 

Action  by  Joseph  B.  Vance  against  the 
Bavenswood,  Spencer  ft  Glenvllle  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 


3.  W.  Vandervort  and  J.  P.  Camden,  for 
plaintiff  in  error.  C.  B.  Hogg  and  J.  O. 
Schilling,  for  defendant  in  error. 

POFFENBABGEB.  J.  The  Ravenswood, 
Spencer  ft  Glenvllle  Railway  Company  com- 
plains of  a  Judgment  rendered  against  it  by 
the  circuit  comrt  of  Roane  county  for  $526,  in 
favor  of  Joseph  B.  Vance,  in  an  action  for 
personal  injury  inflicted  upon  him  by  the  al- 
leged negligence  of  the  plaintiff  In  error; 
and  one  of  the  principal  gronnds  of  error  Is 
that  the  court  entered  a  nimc  pro  tunc  order. 
The  fliat  order  shows  the  overruling  of  the 
demurrer  to  the  declaration;  the  second,  the 
allowance  of  compensation  to  the  stenog- 
rapher; and  the  third,  defendant's  demurrer 
to  the  evidence,  and  plaintiff's  joinder  there- 
in. They  were  made  In  April,  and  August, 
1898.  The  next  was  made  on  the  19th  day 
of  AivII,  1901,  as  of  the  29th  day  of  August, 
1898,  upon  the  affidavits  of  the  three  attor- 
neys for  the  plaintiff,  showing  that  It  should 
I  have  been  entered  on  said  last-mentioned 
date,  but  had  been  Inadvertently  omitted  by 
the  clerk.  That  order  sets  forth  the  entry  of 
tbe  plea  and  joinder  therein,  the  impaneling 
of  the  jury,  demurrer  to  the  evidence  and 
joinder  therein,  and  the  conditional  verdict 
On  the  27th  day  of  August.  1901,  tbe  judg- 
ment herein  complained  of  was  rendered. 

Between  the  date  of  the  trial  and  the  date 
of  the  entry  of  the  nunc  pro  tunc  order,  Hon. 
Reese  Blizzard,  the  judge  before  whom  the 
trial  was  had,  resigned,  and  was  succeeded 
by  Hon.  Warren  Miller,  who  entered  said  or- 
der and  rendered  the  judgment  That  there 
had  I>een  a  trial,  demurrer,  and  conditional 
verdict  was  not  disputed  by  any  counter  affi- 
davits upon  the  motion  for  the  entry  of  tbe 
order.  The  affidavit  filed  was  strongly  cor- 
roborated by  the  former  orders  entered,  the 
last  one  of  which  showed  that  there  had  been 
a  demnrrer  to  the  evidence  and  a  joinder 
therein,  and  concluded  as  follows:  "And  the 
court  takes  time  to  consider  of  its  Judgment 
on  tbe  demmrer  to  tbe  evidence.  By  con- 
sent of  the  parties,  the  Judgment  of  the  court 
may  be  handed  down  and  entered  of  record 
during  the  vacation,  with  privilege  to  either 
party  to  file  bills  of  exception  at  any  time 
before  the  last  day  of  the  next  November 
i  term  of  this  court." 

I      As  the  record  left  no  room  for  doubt  that 

I  tbe  interlocutory  proceedings  omitted  from 

I  the  record  had  taken  place,  the  only  Inquiry 

!  Is  as  to  the  power  of  the  court,  by  amend- 

1  ment  of  the  record,  to  make  it  speak  the 

I  truth.     At  common  law,  the  courts   might 

amend  their  records  so  as  to  make  them 

truthfully  set  forth  what  had  occurred,  while 

the  proceeding  was  In  fieri,  but  not  after  the 

term  at  which  final  judgment  was  rendered. 

This  rule  resulted  In  such  great  hardship  that 

relief  was  given  by  early  English  statutes. 

Statute  1,  c.  6,  14  Edw.  Ill;  statute  1,  c.  4, 

9  Edw.  V;   chapter  12,  8  Henry  VI.    See  17 

Enc.  PL  &  Pr.  919.    The  amendment  corn- 
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plained  of  here  Is  not  forbidden  by  even  tiie 
common-law  rule,  for  tbe  reason  that  It  was 
made  before  Judgment  It  was  a  mere  In- 
terlocutory order.  Whether,  If  final  Judg- 
ment had  been  entered,  and  the  mistake  had 
afterwards  been  discovered,  the  amendment 
could  have  been  made  so  as  to  support  a 
Jndgment  already  rendered,  need  not  be  de- 
cided. As,  In  that  case,  the  amendment 
would  be  an  alteration  of  the  record  after 
Judgment,  the  rule  might  be  different  In 
17  £nc.  PI.  &  Pr.  820,  It  Is  said  that  the  role 
now  very  generally  obtains  that  a  court  may 
amend  Its  record  as  to  clerical  errors  and 
misprisions  as  well  after  tbe  term  as  during 
it  and,  for  this,  decisions  of  a  great  many 
of  the  states  are  cited,  including  two  in  Vir- 
ginia. Commonwealth  v.  Winston,  6  RandL 
Me;  Marr's  Adm'r  v.  Miller's  Bx'r,  1  Hen.  & 
M.  201.  That  an  interlocutory  order  may  be 
entered  nunc  pro  tunc  has  been  decided  by 
the  Supreme  Cdurt  of  tbe  United  States  In 
Re  Wight,  184  U.  S.  136,  10  Sup.  Ct  487,  83 
L.  Ed.  865.  After  quoting  from  Bishop  on 
Crlm.  Proc.  {  lliSO,  Mr.  Justice  Miller  says: 
"An  extensive  list  of  authorities  Is  cited  in 
the  footnote  of  Mr.  Bishop,  and  among  those 
which  suppott  the  power  of  the  court  to 
make  a  record  of  some  matter  which  was 
done  at  a  former  term,  of  which  the  clerk 
had  made  no  entry,  the  following  cases  di- 
rectly afBrm  that  proposition:  Galloway,  Ad- 
ministrator, V.  McKelthen,  27  N.  0.  12  [42 
Am.  Dec.  1531;  Hyde  v.  Curling,  10  Mo.  874; 
State  V.  Clark,  18  Mo.  432;  Nelson  v.  Barker, 
3  McLean.  879  [Fed.  Cas.  No.  10,101];  Bilan- 
sky  v.  The  State  of  Minnesota,  8  Minn.  427 
[Gil.  313]."  To  this  list  may  be  added  Steen- 
rod's  Adm'r  v.  Railroad  Co.,  25  W.  Va.  135; 
Miller's  Adm'r  v.  Cook's  Adm'r,  77  Va.  806; 
Wright  V.  Strother,  76  Va.  857;  Kendrick  T, 
Whitney,  28  Grat  652;  Knefel  v.  People,  187 
III.  212,  68  N.  B.  388,  79  Am.  St  Rep.  217; 
Kaufman  v.  Shain,  111  Cal.  16,  43  Pac.  393, 
52  Am.  St  Rep.  139;  Prink  v.  Prink,  43  N. 
H.  508,  80  Am.  Dec.  189,  82  Am.  Dec.  172, 
where  it  is  said:  "But  the  court  has  author- 
ity to  amend  its  records  so  as  to  make  them 
conform  to  the  actual  facts  and  truth  of  the 
case,  and  may,  In  Its  discretion,  receive  and 
act  upon  any  competent  legal  evidence;" 
Davis  V.  Shaver,  61  N.  C.  18,  91  Am.  Dec.  92; 
Weed  V.  Weed,  25  Conn.  337.  The  principal 
objection  to  the  entry  of  this  order  seems  to 
be  that  the  date  of  the  certificate  of  the  ste- 
nographer to  the  evidence  set  forth  in  the 
demurrer  is  later  than  the  date  of  the  order, 
from  which  it  is  argued  that  the  evidence  In 
the  case  was  not  embraced  in  the  demurrer 
to  the  evidence.  The  demurrer  and  Joinder 
therein  are  formal  and  regular  in  all  re- 
spects, and  are  made  a  part  of  the  record,  it 
being  recited  in  an  order  entered  August  30, 
1898,  that  they  were  filed.  The  evidence  is 
incorporated  in  them,  and  there  is  nothing  to 
Indicate  that  it  is  not  the  evidence  adduced 
in  the  case  but  the  late  date  of  the  ste- 
nographer's certificate.    The  record  shows  In- 


ferentially  that  there  was  a  stenographer 
sworn  in  tbe  case,  and  the  evidence  Incor- 
pwated  In  tbe  demurrer  is  certified  by  the 
same  i)erson  who  was  allowed  compensation 
as  stenographer,  and  the  court  no  doubt,  had 
other  evidence  before  it  tending  to  show  that 
the  evidence  inserted  In  the  demurrer  Is  the 
evidence  given  upon  the  trial,  and  its  finding 
upon  that  matter  cannot  be  overthrown  be- 
cause of  the  mere  fact  that  the  stenographer 
certified  the  evidence  as  of  a  later  date.  No 
authority  is  dted  for  the  contention  on  this 
point,  and  it  is  not  believed  that  there  Is  any 
authority  of  that  kind. 

After  said  order  was  entered,  the  defend- 
ant moved  the  court  to  enter  final  Judgment 
for  It  nunc  pro  tunc  as  of  the  August  term, 
1898,  and  the  action  of  the  court  in  overrul- 
ing that  motion  and  declining  to  make  the 
entry  is  assigned  as  error.  In  support  of 
this  motion,  the  defendant  presented  the  affi- 
davit of  the  retired  Judge  who  had  presided 
at  the  trial, '  setting  forth  in  substance  tbe 
proceedings,  and  stating  that  at  said  August 
term  he  had  "rendered  his  opinion  upon  said 
demurrer  to  the  evidence,  and  sustained  said 
demurrer  to  the  evidence,"  but  "Judgment 
was  not  entered  In  accordance  with  the  opin- 
ion of  the  cotlrt  so  rendered,  because  counsel 
for  the  defendant  were  nonresidents  of  Roane 
county,  and  none  of  them  were  present  to 
see  that  a  proper  oijder  was  itrepared  and  to 
ask  that  the  same  be  entered."  In  a  valu- 
able note  appended  to  the  report  of  Ninde  v. 
Clark,  4  Am.  St  Rep.  823,  giving  a  long  list 
of  decided  cases  bearing  upon  the  question, 
it  is  said:  "There  'are  two  classes  of  cases 
in  which  It  has  been  held  proper  to  enter 
Judgments  and  decrees  nunc  pro  tunc.  The 
first  class  embraces  those  cases  in  which  the 
suitors  have  done  all  in  their  power  to  place 
the  cause  in  a  condition  to  be  decided  by  the 
court  but  in  which,  owing  to  the  delay  of  the 
coiwt,  no  final  Judgment  has  been  entered. 
The  second  class  embraces  those  cases  in 
which  Judgments,  though  pronounced  by  tbe 
court  have,  from  accident  or  mistake  of  the 
olBcers  of  the  court  never  been  entered  on 
the  records  of  the  court"  The  cases  falling 
within  the  first  class  mentioned  nearly  al- 
ways arise  from  the  death  of  one  of  the  par- 
ties after  submission  of  the  cause  and  before 
Judgment  Is  actually  rendered,  and  It  be- 
comes necessary  to  enter  Judgment  nunc  pro 
tunc  in  order  to  prevent  the  other  party  from 
being  prejudiced  by  the  delay  of  the  court, 
and  without  fault  on  his  part  So,  in  Spriag- 
field  V.  Worcester,  2  Gush.  62,  whUe  Judg- 
ment was  suspended  to  permit  a  hearing  ot 
reserved  questions  of  law,  the  statute  upon 
which  the  action  was  brought  was  repeaieo 
without  a  saving  clause,  and  the  court  ot- 
dered  Judgment  to  be  entered  as  of  a  day 
prior  to  the  date  of  the  repeal  of  the  statute, 
as  any  Judgment  rendered  subsequent  to  the 
repeal  would  have  been  subject  to  reversal. 
From  the  nature  and  purpose  of  this  rvle. 
allowing  Judgments  nunc  pro  tunc  of  tb« 
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first  class,  It  ia  manifest  that.  If  no  judg- 
ment was  rendered  at  the  August  term,  1888, 
no  sufficient  ground  existed  iter  entering  It 
as  of  that  date.  The  second  class  of  cases 
Includes  those  in  which  formal  Judgment  has 
been  pronounced  by  the  court,  but  not  en- 
tered In  the  record  by  reason  of  some  acci- 
dent or  mistake,  or  through  the  neglecl; 
omission,  or  misprision  of  the  clerk.  The 
court  which  has  ordered  a  Judgment  which 
the  clerk  has  failed  or  neglected  t6  enter  in 
the  record  has  iwwer,  even  after  the 'term  at 
which  It  was  rendered  lias  passed,  to  order 
the  Judgment  so  rendered  to  be  entered  nunc 
pro  tunc,  provided  there  be  satisfactory  evi- 
dence that  the  Judgment  was  rendered  as  al- 
leged, and  of  the  nature  and  extent  of  the 
relief  granted  by  it.  The  affidavit  offered  In 
support  of  the  motion .  clearly  shows  on  its 
face  that  the  omission  of  the  entry  of  the 
Judgment  which  the  Judge  says  he  rendered 
was  not  the  result  of  negligence,  mistake,  or 
misprision  of  the  clerk.  He  says  that  judg- 
ment was  not  entered  In  accordance  with 
opinion  because  counsel  for  the  defendant 
were  nonresidents,  and  none  of  them  were 
present  to  see  that  a  proper  order  was  pre- 
pared and  to  ask  that  the  same  be  entered. 
The  clerk  was  not  ordered  to  enter  any  Judg- 
ment, hence  it  cannot  be  said  that  any  Judg- 
ment was  rendered,  even  if  the  court  had  an- 
nounced his  opinion  that  the  demurrer  should 
be  sustained  and  his  Intention  to  render  Judg- 
ment Whether,  under  conditions  bringing 
a  case  within  the  rules  above  referred  to,  un- 
der which  a  great  may  of  the  courts  enter 
Judgment  nunc  pro  tunc,  this  court  would  do 
so,  and  whether,  if  it  did  so,  it  would  adopt 
those  rules  to  the  extent  to  which  such  Judg- 
ments have  been  entered  by  other  courts, 
cannot  be  decided  here;  but,  even  if  those 
rules  were  adopted  to  their  fullest  extent, 
they  did  not  warrant  the  entry  of  such  Judg- 
ment under  the  conditions  existing  at  the 
time  the  court  overruled  defendant's  motion 
therefor.. 

Next  It  Is  Insisted  that  the  court  should 
not  have  rendered  Judgment  for  plalntlft,  aft- 
er overruling  the  motion  for  Judgment  'for 
the  defendant,  holding  that  the  plaintiff  was 
guilty  of  contributory  negligence.  The  facts 
disclosed  by  the  evidence  are  substantially 
as  follows:  The  town  of  Spencer  is  the  ter- 
minus of  said  railroad,  which  is  a  short 
branch  road  running  from  the  town  of  Ra- 
renswood.  On  it  but  few  trains  are  run,  and 
the  trains  carrying  passengers  usually  con- 
sist of  some  freight  cars  and  one  passenger 
coach  at  the  rear  of  the  freight  cars.  At 
Spencer,  In  front  of  the  station,  there  are 
three  tracks,  the  main  track  running  between 
two  Bide  tracks.  It  was  the  practice  of ,  the 
railroad  employes,  when  coming  into  Spen- 
cer with  such  mixed  train,  to  run  down  to 
the  station,  and,  after  letting  the  passengem 
ott,  run  back  on  the  track  some  300  yards  or 
more,  and  then,  by  means  of  making  what 
U  called  a  "flying  switch,"  shift  the  cars 


onto  the  said  track  next  to  the  station,  hav- 
ing first  given  them  such  momentum  as 
would  carry  them  to  the  station,  while  the 
engine  kept  the  main  track.  This  was  al- 
ways, or  at  least  frequently,  done  immedi- 
ately after  the  train  came  in.  The  plaintiff 
resided  close  enough  to  this  crossing  to  en- 
able him  to  see  how  this  was  done,  and  he 
knew  that  it  was  frequently  done.  He  tes- 
tified that  he  had  seen  it  done  a  number  of 
times;  that  be  could  sit  at  bis  house  and  see 
the  engine  cut  the  cars  loose,  and  the  engine 
go  up  the  main  track  and  the  cars  up  the 
side  track;  that  he  could  not  say  how  often 
he  bad  seen  that  done;  and  that  "lots  of 
times  he  did  not  notice,  and  so  did  not  see  it 
very  much,  but  that  as  a  general  rule  they 
put  the  cars  In  in  that  way."  Near  the  sta- 
tion the  three  tracks  so  used  crossed  a  pub- 
lic street,-  extensively  used  by  the  citizens. 
This  street  led  from  the  main  town  of  Spen- 
cer, across  the  railroad  and  a  creek,  to  what 
Is  called  East  Spencer.  ,  On  the  27th  day  of  ' 
November,  1897,  a  few  minutes  after  8  o'clock 
p.  m.,  the  plaintiff  started  by  this  street  to 
go  from  Spencer  to  East  Spencer,  where  he 
lived.  The  train  had  Just  come  In,  and,  as 
usual,  had  backed  down  for  the  purpose  of 
shunting  the  cars  on  the  side  track  as  afore- 
said. When  plaintiff  approached  the  rail- 
road he  stopped  until  the  engine  passed,  and 
then  stepped  onto  the  side  track  in  front  of 
the  approaching  cars.  As  he  did  so,  some- 
body standing  at  the  station  called  to  htm, 
and  he  endeavored  to  get  off  of  the  track,  but 
was  unable  to  do  so  in  time  to  avoid  injury. 
The  car  stmck  him  on  the  right  shoulder,  but 
the  blow  did  not  break  any  bones,  although 
it  is  alleged,  and  there  is  evidence  tending  to 
prove,  that  his.  shoulder  Is  permanently  in- 
jured. It  was  dark,  but  a  starlight  night 
All  the  witnesses  say  there  was  no  moon- 
light, but  it  was  not  so  dark  but  that  per- 
sons could  distinguish  one  another.  The 
loose  train  of  cars  so  shifted  consisted  of  a 
passenger  coach  and  two  box  cars,  the  box 
cars  in  front  of  the  passenger  coach.  There 
was  no  light  on  either  of  the  box  cars,  but 
the  coach  was  lighted,  and  a  brakeman  stood 
on  the  platform  of  the  passenger  coach  next 
to  the  second  box  car.  Plaintiff  testifies 
that  he  did  not  see  the  cars  approaclilng  him, 
not  suspect  their  coming,  and  that,  after 
waiting  for  the  engine  to  pass,  be  started 
across,  without  any  thought  of  danger. 

It  is  very  well  settled  tliat  the  practice  of 
making  flying  switches  Is  deemed  by  the 
courts  as  dangerous,  and  is  negligence  on  the 
part  of  the  railroad  companies,  especially 
when  it  Is  done  at  public  crossings,  and  with- 
out any  signals  having  been  given.  'The 
courts  have  held,  with  practical  unanimity, 
and  often  with  great  emphasis,  that  the  prac- 
tice called  making  the  'running'  or  "flying' 
switch,  which  consists  of  'kicking'  or  'shunt- 
ing' cars  forward,  in  breaking  or  making  up 
trains,  by  moving  them  forward  at  a  rapid 
speed,  detached  from  the  engine  or  from  a 
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portion  of  the  train,  and  then,  by  checking 
or  Increasing  the  speed  of  the  engine,  or  of 
such  portion  of  the  train,  allowing  them  to 
fly  forward  over  public  crossings  without  the 
usual  warning  signals  by  bell  or  whistle,  or 
any  means  of  giving  such  signals,  and  with- 
out any  other  signals  than  may  be  afforded 
by  a  brakeman  standing  on  such  'running' 
or  'flying'  cars,  and  sometimes  even  when 
such  bralieman  Is  not  standing  on  the  front 
car,  or  Is  on  some  other  car,  even  the  rear 
car— Is  negligence.  Other  courts  have  char- 
acterized It  as  gross  negligence;  and  one 
court  has  characterized  it  as  negligence  of 
80  gross  a  character  .as  to  overcome  the  de- 
fense of  contributory  negligence,  where  a 
boy  was  run  over  In  this  way  while  picking 
up  pebbles  from  the  street  The  least  that 
can  be  said  In  favor  of  the  practice  is  that 
It  presents  evidence  of  negligence  to  be  sub- 
mitted to  a  Jury."  Thomp.  Neg.  {  1695. 
See,  also,  sections  1572,  1696,  and  1697.  The 
following  cases,  as  well  as  many  others 
which  might  be  cited,  fully  sustain  this  prop- 
osition: Nnzum  ▼.  Railway  Co.,  30  W.  Va. 
228,  4  S.  B.  242;  Railroad  Co.  v.  Dies  (Tean. 
Sup.)  41  S.  W.  860;  Carlson  v.  Lynn  &  Bos- 
ton R.  Co.  (Mass.)  52  N.  B.  520;  Drain  v. 
Railroad  Co.,  86  Mo.  574;  Delaware,  L.  & 
W.  R.  Co.  V.  Converse,  139  tJ.  S.  469,  11  Sup. 
Ct  569,  35  L.  Ed.  213;  Phillips  v.  M.  &  N. 
R.  Co.,  77  Wis.  349,  46  N.  W.  543,  9  L.  R.  ▲. 
521;  Brown  v.  N.  T.  Cent.  R.  Co.,  32  N.  T. 
597,  88  Am.  Dec.  853;  O'Connor  v.  Missouri 
Pac.  R.  Co.,  94  Mo.  150,  7  S.  W.  106,  4  Am. 
St  Rep.  864;  Baker  y.  Kansas  City,  etc., 
Co.,  147  Mo.  140,  48  S.  W.  838.  In  such 
cases,  however,  the  plaintiff  may  be  barred 
from  recovery  by  contributory  negligence. 
"But  while  the  contributory  negligence  of 
the  traveler  will  unquestionably  be  a  defense 
in  these,  as  in  other  cases,  yet  the  solution 
of  the  question  what  Is  contributory  negli- 
gence is  undoubtedly  modlQed  by  the  fact 
of  the  gross  negligence  or  misconduct  of  the 
railway  company  in  thrusting  detached  cars 
over  the  crossing  without  warning,  after  the 
passage  of  the  main  portion  of  the  train  has 
tempted  the  traveler  into  the  belief  that  the 
danger  is  over.  While,  as  already  seen,  a 
travela",  on  approaching  a  railway  crossing, 
is  bound  to  keep  a  sharp  lookout  for  ap- 
proaching engines  or  trains,  yet  be  is  not 
bound  to  anticipate  that  the  railway  com- 
pany will  commit  an  act  of  negligence  so 
gross  as  to  make  a  "flying  switch'  across  a 
public  highway;  and,  in  general,  it  la  not 
negligence  not  to  anticipate  that  another  par- 
ty will  be  negligent"  Thomp.  Neg.  {  1697. 
It  Is  urged  here,  however,  that,  as  the 
plaintiff  has  admitted  that  he  knew  It  was 
the  practice  of  the  employes  of  the  defend- 
ant company  to  make  these  flying  switches 
at  that  point  on  .the  coming  in  of  the  train, 
be  was  bound  to  take  notice  of  it,  and  that 
the  passing  of  the  engine  was  enough  to 
suggest  to  blm  that  this  performance  was 
then  in  process  of  execution.    So  the  ques- 


tion Is:  Was  It  contributory  negligence  on 
the  part  of  the  plaintiff  not  to  have  remem- 
bered, and  guarded  against,  the  known  neg- 
ligent practice  of  the  defendant  comjiany? 
As  to  the  legal  effect  to  be  given  to  this 
knowledge  on  the  part  of  the  plaintiff,  no 
authority  has  been  dted  on  either  side  bear- 
ing directly  upon  the  point  A  somewhat 
similar  case  Is  Woodard  v.  Railroad  Co.,  106 
N.  Y.  369,  13  N;  E.  424,  in  which  the  person 
killed  by  a  car  running  loose  on  a  side  track, 
as  these  cars  were  running,  had  worked  in  a 
coal  yard  near  the  side  track,  and  knew  that 
cars  were  usually  "kicked"  onto  It,  and  it 
was  held  that,  as  he  could  have  seen  the  ap- 
proaching car  before  he  stepped  on  the 
track,  and  knew  that  the  track  was  so  used, 
he  undertook  to  cross  in  front  of  the  car 
after  having  seen  it,  or  did  not  look  when  it 
was  his  duty  to  do  so,  and  was  therefore 
chargeable  with  contributory  negligence,  and 
that  it  was  error  to  submit  the  question  to 
the  jury.  Three  of  the  seven  Judges,  how- 
ever, including  the  chief  justice,  dissented. 
But  the  case  was  unlike  this  in  the  fact  that 
the  injury  occurred  in  the  middle  of  a  bright, 
clear  day,  while  here  it  occurred  in  the  night- 
time. Both  the  plaintiff  and  his  father,  who 
was  with  him,  and  just  a  step  or  two  behind 
him  when  he  went  upon  the  track,  and  who 
gave  the  alarm  which  caused  him  to  wheel 
around  in  an  effort  to  escape,  say  they  look- 
ed down  the  track  to  see  if  there  were  any 
cars  coming,  and  did  liot  see  any,  before  the 
plaintiff  went  upon  the  track.  As  already 
stated,  the  moon  was  not  shining,  and  the 
testimony  is  conflicting  as  to  the  degree  of 
darkness.  In  order  to  hold,  as  matter  of 
law,  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  the  court  would  be  bound 
to  say,  as  In  the  New  York  case,  that  the 
plaintiff  either  did  see  the  cars  coming,  and 
took  upon  himself  the  risk  of  danger  in 
attempting  to  cross  in  front  of  them,  or  that 
he  could  have  seen  or  heard  them  coming  if 
he  had  looked  and  listened.  Whether  he 
could  have  either  seen  or  heard  them  coming 
dei>ends  upon  the  extent  of  the  darkness  of 
the  night  and  the  amount  of  noise  made  by 
the  engine.  These  are  purely  questions  of 
fact,  and  as  to  them  a  reasonable  inference 
may  be  drawn  either  way  from  the  evidence. 
Under  such  conditions  it  cannot  be  held  that 
there  was  contributory  negligence  on  the  part 
of  the  plaintiff.  To  this  it  may  be  objected 
that,  as  the  plaintiff  knew  of  the  negligent 
practice  of  the  defendant  railroad  company, 
he  was  bound  to  wait  a  reasonable  time  for 
the  passage  of  loose  cars  which  he  might 
reasonably  have  supposed  were  following  the 
engine.  That  is  not  tenable,  for  the  reason 
that  it  does  not  appear  that  he  had  knowl- 
edge of  the  further  negligence  of  the  railroad 
company  In  making  these  flying  switches  In 
the  nighttime  witliout  any  light  on  the  front 
of  the  loose  cars,  or  without  a  brakeman  or 
other  person  standing  on  the  front  end  of  the 
car  to  give  warning  to  pedestrians  of  their 
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danger.  It  to  true  the  coacb  on  the  rear  of 
the  box  cars  was  lighted,  but  there  Is  noth- 
ing to  show  that  the  plaintiff  conld  have 
seen  the  lights  on  the  coach.  Whether  he 
did  see  them,  or  ought  to  have  seen  them,  is 
also '  a  question  for  the  Jury.  As  there  la 
room  for  a  reasonable  inference  either,  way, 
the  demurrant  has  given  plaintiff  the  benefit 
of  the  doubt. 

By  demurring  to  the  evidence,  the  demur- 
rant admits,  in  favor  of  the  demurree,  all  In- 
ferences of  fact  that  may  be  fairly  deduced 
from  the  evidence.  Mapel  t.  John,  42  W. 
Va.  80,  24  S.  E.  608,  82  L  B.  A.  800,  57  Am. 
St  Rep.  839;  Talbott  v.  Railroad  Co.,  42 
W.  Va.  561,  26  S.  E.  311;  Garrett  v.  Ram- 
sey, 26  W.  Va.  345.  "The  evidence  upon  a 
demurrer  to  the  evidence  should  be  inter- 
preted most  benignly  in  favor  of  the  demur- 
ree, so  that  he  may  have  all  the  benefit  which 
might  have  resulted  from  the  decision  of  the 
case  by  a  jury,  the  proper  fonim  from  which 
the  decision  has  been  withdrawn  by  the  de- 
murrant." Garrett  v.  Ramsey  (Syl.,  point  S), 
approved  in  Gunn  v.  Railroad  Co.,  42  W.  Va. 
676,  26  S.  E.  646,  36  L.  R.  A.  575. 

The  judgment  being  clearly  right.  It  mast 
be  affirmed. 


(53  W.  Va.  STB) 

KIRKPATRICK  v.  BOARD  OF  CANVAS- 
SERS OF  FAYETTE  COUNTY. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  18,  1908.) 

BLBCnONS  —  BALLOTS  —  INDORSKMBNT  BY 
POLL  CLERK— MANDATORY  PROVISION— BF- 
rECT  OF  VIOLATION— CONSTITUTIONAL  LAW. 

1.  The  clause  Id  section  86  of  chapter  8  of 
the  Code  of  1899,  requiring  each  poll  clerk  to 
**write  his  name"  on  the  back  of  each  election 
ballot  sheet,  before  it  is  delivered  to  the  voter, 
and  the  clanse  in  section  66  of  said  chapter,  de- 
clariDg  that  "any  ballot  which  Is  not  indorsed 
with  the  names  of  the  poll  clerks,  as  provided 
in  this  chapter,  shall  be  void  and  shall  not  be 
connted, '  are  mandatory,  and  ballots  not  so 
indorsed  must  be  rejected  in  ascertaining  the 
result. 

2.  The  purpose  of  said  clauses  is  to  secure 
identification  of  the  ballots  voted,  so  as  to  dis- 
tinguish them  from  all  unvoted  official  ballots, 
as  well  as  from  all  spurious  ballots,  in  the  in- 
terest of  the  purity  of  elections  and  the  pres- 
erration  of  the  secrecy  of  the  ballot.  Hence 
the  words,  "shall  write  his  name,"  mean  that 
tbe  name  of  each  poll  clerk  shall  be  placed  on 
the  back  of  each  ballot  voted,  in  his  own  hand- 
writing, and  ballots  on  which  tbe  names  of  both 
poll  clerks  are  written  by  one  of  them,  or  by 
some  other  person,  are  void,  and  cannot  be 
counted. 

3.  Such  requirements,  when  mandatory,  are 
basic  and  fundamental  in  their  nature,  and  the 
declared  consequences  of  violations  of  them 
must  follow,  whether  such  violations  result 
from  mere  ignorance  or  inadvertence,  or  actual 
fraud. 

4.  The  rule  that  departures  from,  or  viola- 
tions of,  merely  directory  statutes,  regulating 
elections,  by  election  officers,  will  not  invali- 
date votes  or  elections,  in  the  absence  of  such 
actual  fraud  as  clearly  vitiates  the  votes  or 
tbe  election,  does  not  apply  in  the  case  of  viola- 
tions of  statutory  provisions  requiring  specific 
tilings  to  be  done,  and  declaring  that  noncom- 
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pliance  with  the  requirements  shall  make  tbe 
ballot  void. 

5.  The  clauses  of  sections  86  and  66  of  chap- 
ter 3  of  the  Code  of  1899,  requiring  identifica- 
tion of  the  ballots  cast,  by  the  signatures  of  the 
poll  clerks,  being  reasonable  regulations,  de- 
signed to  prevent  fraud,  are  constitutional  and 
valid,  although  they  necessitate  the  rejection 
of  a  very  limited  number  of  ballots  bonestiy 
voted. 

McWhorter,  P.,  and  Brannon,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Petition  by  H.  L.  KJrkpatrick  for  writ  of 
mandamus  to  the  board  of  canvassers  of  Fay- 
ette county.    Writ  granted. 

MoUohan,  McClhitic  &  Mathews,  for  peti- 
tions.   C.W.  Dillon,  for  respondents. 

POPFBNBARGER,  3.  H.  li.  Klrkpatriek 
applies  for  a  peremptory  writ  of  mandamua 
compelling  the  board  of  canvassers  of  Fayette 
coimty  to  reject  certahi  ballots  cast  at  certahi 
precincts  of  said  cotmty  in  the  election  held 
in  November,  1902.  He  and  W.  E.  Deegans 
were  competitors  in  said  election  for  the  office 
of  commissioner  of  the  county  court  of  said 
county,  and  on  the  face  of  the  returns  Deeg- 
ans had  3,370  votes  and  lUrkpatrlck  3,332.  A 
recount  was  had  upon  tbe  demand  of  Klrkpat- 
riek, which  resulted  In  giving  him  3,292  votes 
and  Deegans  3,352  votes,  a  majority  of  60  for 
Deegans.  At  Precinct  No.  7  of  FayettevUle 
district,  known  as  "Paint  Creek  Precinct,"  123 
ballots  were  deposited,  on  which  there  were 
found  to  be  b5  votes  for  Deegans  and  17  for 
Klrkpatriek.  At  Precinct  No.  6  In  Qulunlmont 
district,  known  as  "Quhinlmont  Precinct,"  131 
ballots  were  deposited,  on  which  there  were 
found  57  for  Deegans  and  72  for  Klrkpatriek. 
The  objection  to  the  ballots  deposited  at  Paint 
Creek  precinct  is  that  each  of  the  poll  clerks 
did  not  write  his  name  on  the  back  of  each 
of  the  ballots,  as  the  law  required  him  to  do. 
One  of  the  clerks,  James  Humphreys,  placed 
bis  own  name  and  that  of  J.  R.  Ford,  tbe 
other  poll  clerk,  on  90  of  the  ballots,  and  Ford 
wrote  his  own  name  and  that  of  Humphreys  on. 
the  remalnbig  33  ballots.  At  Quinnimont  pre- 
cinct, one  of.  the  election  commissioners  wrote 
tbe  names  of  both  clerks  on  68  of  the  ballots 
cast  there,  and  there  Is  some  doubt  as  to  who- 
signed  the  names  on  12  more  of  those  ballots. 
Klrkpatriek  contends  that  all  the  ballots  cast 
at  Paint  Creek  precinct,  and  those  Improperly 
signed  at  Quinnimont  precinct,  are  illegal,  and. 
must  be  rejected. 

Before  filing  the  return  to  tbe  mandamus 
nisi;  objection  was  made  by  tbe  respondents 
that  the  plaintiff  was  precluded  by  rule  13  of 
this  court  from  making  bis  application  here, 
because  he  did  not  show  that  it  had  been  first 
made  to  tbe  circuit  court  and  tbe  writ  refused 
by  that  court;  wherefore  they  6ioved  to  dis- 
miss. That  rule  requires  application  to  be 
first  made  to  the  circuit  court,  "unless  there 
are  special  reasons"  for  making  the  appllsa- 
tion  to  this  court  without  having  first  applied 
to  the  circuit  ponrt    Nothing  stands  in  the- 
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way  of  this  application  except  a  mere  rule  of 
practice  whicb  this  court,  in  the  exercise  of 
Its  discretion,  has  made,  and  that  rule  contains 
an  express  saving  of  the  right  to  make  the  ax>- 
pUcation  to  this  court  In  the  first  Instance  when 
there  are  special  reasons  for  so  doing.  What 
Is  a  sufficient  reason  under  tbla  rule  la  left 
to  the  determination  of  this  court  The  speedy 
ascertainment  and  declaration  of  fbe  result 
of  elections  has  been  declared  by  the  Legis- 
lature to  be  a  part  of  our  state  policy.  Section 
89  of  chapter  3  of  the  Qode  says:  "A  man- 
damus shall  He  from,  the  Supreme  Court  of 
Appeals  or  any  one  of  the  Judges  thereof  in 
vacation,  returnable  before  said  court  to  com- 
pel any  officer  herein  to  do  and  perform  legally 
any  duty  herein  required  of  bim."  Thla  stat- 
ute is  clearly  intended  to  hasten  the  ascertain- 
ment and  declaration  of  the  results  of  elec- 
tions, as  well  as  the  performance  of  other 
duties  by  election  officers.  It  has  been  so  con- 
strued and  applied.  Morris  v.  Board  of  Can- 
vassers of  City  of  Charleston,  49  W.  Va.  251, 
38  S.  E.  500;  Daniel  v.  Slmms,  49  W.  Va. 
554,  39  S.  E.  690.  See,  also,  Dunlevy  v.  Coun- 
ty Court,  47  W.  Va.  513,  35  S.  E.  936,  and  Mar- 
cnm  V.  Ballot  Commissioners,  42  W.  Va.  263, 
26  S.  B.  281,  86  L.  R.  A.  296.  The  Legislature 
has  clearly  manifested  an  Intention  to  put 
mandamus  against  election  officers  upon  a 
ground  exceptional  and  higher  than  that  upon 
which  It  stands  in  any  other  case.  That  Is 
a  sufficient  reason  for  allowing  tl^e  application 
to  be  made  in  this  court  In  the  first  Instance, 
notwithstanding  the  general  rule  against  such 
applications.  As  a  further  objection  to  the 
same  end.  It  is  shown  In  the  return  that  this 
application  was  first  made  to  the  circuit  court 
and  not  refused,  but  that  the  plaintiff  dismiss- 
ed the  same  in  that  court  without  prejudice, 
and  then  made  a  new  application  In  this  court 
As  he  had  the  right  to  come  to  the  court  of 
last  resort  in  the  first  Instance,'  he  Is  not  deem- 
ed to  have  lost  that  right  by  having  first  ap- 
plied to  the  circuit  court,  unless  the  dismissal 
entered  hi  the  circuit  court  operates  as  a  bar 
to  any  further  proceedings.  The  application 
was  dismissed  over  the  objection  of  the  re- 
spondents, and  It  was  expressly  done  without 
prejudice  to  the  right  of  petitioner  to  ask  that 
or  any  other  court  "for  another  writ  of  man- 
damus, or  to  Institute  any  other  proceeding 
In  relation  to  the  relief  sought  for  therein"  as 
the  plalntlfT  might  be  advised.  In  Parsons 
V.  Riley,  33  W.  Va.  464,  10  S.  JQ.  806,  a  dis- 
missal of  an  action  before  a  Justice  of  the 
peace,  after  a  bearing  npon  the  evidence  and 
argument  of  counsel,  was  held  to  be  a  final 
adjudication  of  the  rights  of  the  parties  In  re- 
spect to  the  canse  of  action,  notwithstanding 
the  entry  made  by  the  Justice  that  it  was 
"without  prejudice  to  a  new  suit."  Said  case 
is  not  relied  upon  here,  nor  Is  it  insisted  tliat 
the  order  of  dismissal  Is  a  bar  to  this  proceed- 
ing. However,  It  is  well  to  ascertain  whether 
It  does  80  operate.  "A  termination  of  the  suit 
without  a  consideration  of  the  merits  does  not 
affect  the  cause  of  action  aned  upon,  nw  the 


legal  rights  of  the  parties,  exc^t  to  raise  a 
liability  for  costs.  •  •  •  The  Judgment  or 
decree  of  dismissal  Is  not  res  adjudlcata,  and 
constitutes  no  bar  to  a  new  itroceeding  for  the 
same  cause  of  action  between  the  same  par- 
ties." 6  Bnc.  PI.  &  Pr.  986,  987.  A  dismissal 
upon  the  merits  operates  as  a  bar,  unless  the 
decree  expressly  states  that  It  Is  without  prej- 
udice. Id.  991,  994.  "It  is  likewise  the  right 
of  a  plaintiff  In  actions  at  law  to  take  or  suffer 
a  voluntary  nonsuit  where  the  application  Is 
seasonably  made,  or  discontinue  bis  cause,  at 
his  option,  either  at  law  or  in  equity,  where 
a  discontinuance  Is  appropriate."  Id.  834.  When 
a  plaintiff  acts  seasonably,  he  Is  entitled  to  con- 
trol the  disposition  of  his  cause  upon  payment 
of  costs  (Id.  833),  subject  to  the  qualification 
that  he  must  have  leave  of  the  court  to  dis- 
miss (Id.  868).  Leave  may  be  withheld  or 
granted.  In  the  sound  discretion  of  the  court 
Id.  870.  Under  these  general  principles,  the 
dismissal  In  this  instance  cannot  be  a  bar.  It 
Is  expressly  made  without  prejudice,  with 
leave  of  the  court  before  a  hearh)g  or  submis- 
sion upon  the  merits,  and  before  a  return  to 
the  mandamus  nisi  had  been  filed. 

The  two  provisions  of  the  statute  to  l>e  con- 
strued In  passing  upon  the  validity  of  the  bal- 
lots in  question  are  sections  36  and  66  of  chap- 
ter 3  of  the  Code.  Section  36  is  found  under 
the  subheading,  "Preparation  and  Distribu- 
tion of  Ballots,"  and  the  part  thereof  involved 
here  reads  as  follows:  "On  the  back  of  each 
sheet  of  paper  on  which  the  ballots  are  printed 
as  aforesaid,  and  as  near  the  center  thereof  aa 
may  be,  shall  be  printed  the  words,  'PoL 
Clerks,'  and  under  them,  each  poll  clerk  shall 
write  Ills  name  before  the  ballot  is  delivered 
to  the  voter."  Section  66  is  found  under  the 
subheading,  "Ascertaining  the  Result  at  the 
Several  Election  Precincts,"  and  contains  the 
following  clause:  "Any  ballot  which  is  not 
endorsed  with  the  names  of  the  poll  clerks, 
as  provided  in  this  chapter,  shall  be  void  and 
shall  not  be  counted." 

It  is  admitted  by  the  respondents  that 
these  provisions  of  the  statute  are  manda- 
tory. Although  in  Snodgrass  v.  County 
Court,  44  W.  Va.  56,  29  S.  E.  1035,  this  court 
equally  divided  upon  the  question  whether 
ballots  not  signed  by  each  of  the  poll  clerks 
In  bla  own  handwriting  are  valid,  both  of 
the  opinions  filed  assert  that,  the  statute  is 
mandatory.  Moreover,  the  two  opinions 
agree  that  the  signatures  of  both  clerks  must 
appear  upon  the  ballot  But  in  what  may 
be  called  the  affirming  opinion  It  was  held 
that,  although  the  name  of  one  of  the  clerks 
was  written  by  the  other  on  the  ballot,  so 
that  both  names  were  In  the  same  handwrit- 
ing, the  name  of  the  one  who  did  not  ac- 
tually write  his  own  name  was  nevertheless 
his  signature  within  the  meaning  of  the  stat- 
ute, and  amounted  to  a  sul>stantial  compli- 
ance with  the  statute,  although  it  Is  manda- 
tory. This  is  the  contention  of  the  respond- 
ents in  this  case. 

The  obvious  purpose  of  the  Legiplatnra  la 


Digitized  by 


Google 


W.Vfcl 


KIRKPATBICE  ▼.  BOABD  OF  CANVASSEBS. 


467 


reqnlrfnjr  tbe  stgnataree  of  the  clerks  Is  the 
identlflcatlon  of  the  ballot  as  an  official  bal- 
lot sheet,  as  a  safegnard  against  the  snb- 
stitution  of  fraudulent  ballots.  Such  sub- 
stitution might  be  made  In  either  of  two 
wajB.  Ballots  might  be  prepared  outside  of 
tbe  electloii  room,  ready  for  deposit  in  the 
ballot  box,  and  exactly  in  the  form  of  the 
official  ballots  used  on  the  inside,  and,  if  It 
were  understood  between  the  clerks  that  one 
of  them  should  sign  the  names  of  both,  such 
substitution  of  ballots,  prepared  and  signed 
before  election  day,  could  be  easily  made. 
Another  way  would  be  to  substitute  for  the 
ballots  actually  voted,  after  the  voting  is 
all  done  and  the  result  at  the  precinct  ascer- 
tained, but  before  the  recount  provided  for 
by  the  statute,  fraudulent  ballots,  In  exactly 
tbe  same  form,  and  bearing  exactly  the  same 
names  in  the  same  handwriting,  but  pre- 
pared at  some  time  and  place  other  than 
on  election  day  and  In  the  election  room. 
All  the  provisions  of  the  statute  relating  to 
the  preparation  and  distribution  of  ballots, 
the  manner  of  conducting  the  election,  and 
the  mode  of  voting,  have  for  one  of  their 
qbjects  the  absolute  destruction  and  oblitera- 
tion of  that  part  of  the  old  election  system 
which  permitted  ballots  to  be  prepared,  for 
deposit,  at  any  place  other  than  in  the  elec- 
tion room.  The  act  of  1891  provides  for  an 
official  ballot,  prescribing  the  kind  of  paper 
on  which  it  shall  be  printed.  Its  form,  meth- 
od of  preparation,  the  persons  by  whom  it 
shall  be  prepared,  its  custody  and  distribu- 
tion, and  all  the  necessary  steps  to  be  taken 
by  both  the  voter  and  the  officers  of  the  elec- 
tion for  Its  deposit  in  the  ballot  box.  Among 
other  things.  It  la  provided  that  such  of 
these  ballots  as  go  Into  the  box  shall  be  dis- 
tinguished from  all  other  ballots,  whether 
official,  unvoted  ballots  or  not  by  means  of 
the  signatures  of  the  two  clerks;  and  upon 
all  officers  charged  with  tbe  execution  of 
these  provisions,  and  all  other  persons  vio- 
lating them  in  material  respects,  the  law 
denounces  heavy  penalties,  making  a  great 
many  of  the  forbidden  acts  felonies,  pun- 
ishable by  confinement  In  the  penitentiary. 
All  these  elaborate  provisions,  minutely  pre- 
scribing the  duties  of  election  officers  and 
citizens,  have  for  their  object  the  suppres- 
sion of  corruption,  fraud,  and  intimidation 
In  elections.  It  Is  well  known  that  at  the 
time  the  act  was  passed  these  evils  were 
creneral,  not  only  in  this  state,  but  through- 
out the  country,  and  similar  laws  were  pass- 
ed lb  a  great  many  of  the  states.  Of  an- 
other provision  of  the  statute,  relating  to  the 
preparation  of  the  ballot,  Brannon,  J.,  said. 
In  Morris  v.  Canvassers,  49  W.  Va.  255,  88 
S.  E.  502:  "It  was  Intended  as,  and  it  is, 
a  valuable  reform  made  to  cure  Ills  revealed 
by  time  In  tbe  most  important  matter  con- 
nected with  government," 

It  is  no  answer  to  the  supposed  methods 
of  substitution  to  say  that  the  two  clerks, 
by  corrupt  agreement,  may  accomplish,  or 


promote  the  accomplishment  of,  the  same 
thing  in  the  same  way.  The  Legislature  in- 
tended that  these  two  clerks,  representing 
different  political  parties,  should  by  their 
signatures  identify  eveiy  ballot  deposited, 
and  it  thereby  provided  as  effectually  as 
possible  against  such  substitution.  It  did 
not  provide  against  a  corrupt  agreement  be- 
tween the  clerks,  further  than  to  prescribe 
a  mode  of  selecting  them,  their  qualifica- 
tions, and  their  method  of  transacting  the 
business,  and  by  denouncing  upon  them  the 
penalties  prescribed  for  bribery  and  corrup- 
tion in  officers  generally,  if  such  an  agree- 
ment falls  within  that  class  of  crimes.  Justi- 
fiably or  not,  the  Legislature  proceeded  up- 
on the  assumption  that  these  are  sufficient 
safeguards  against  such  corrupt  agreement 
The  fraud  at  which  this  provision  is  aimed 
is  possible  without  such  agreement  and  col- 
lusion, if  one  clerk  may  sign  the  names  of 
both.  If  that  may  be  done  In  one  case.  It 
may  be  done  In  alL  Upon  one  pretext  or  an-. 
other,  a  designing  and  corrupt  clerk  may 
obtain  the  privilege  of  writing  the  names 
of  both  clerks  on  all  or  a  part  of  the  ballots, 
through  the  Ignorance  or  Inadvertence  of  the 
other  clerk,  and  without  any  wrongful  pur- 
pose or  design  on  bis  part  and  so  the  fraud 
may  be  accomplished  as  effectually  as  If 
there  had  been  fraud  and  collusion  on  the 
part  of  both  clerks.  Then  there  Is  another 
reason  for  requiring  the  signatures  of  both 
clerks  in  their  own  handwriting.  Any  at- 
tempted forgery  of  these  signatures  in  mak- 
ing a  substitution  of  ballots  would  neces- 
sarily be  more  difficult  The  risk  of  detection 
in  the  forgery  of  two  names  Is  manifestly 
greater  than  in  one.  Still  another  reason 
exists.  If  an  election  clerk  Is  permitted  to 
delegate  the  writing  of  his  name  on  the  bal- 
lot to  the  other  clerk,  there  Is  no  reason  why 
he  should  not  be  permitted  to  allow  any 
other  person  to  write  it  for  him.  In  case 
of  his  delegating  it  to  a  number  of  persons 
on  the  same  day  at  his  precinct  the  bal- 
lots lose  the  means  of  Identification  almost 
as  completely  as  if  no  signatures  were  re- 
quired upon  them  at  all.  It  would  become 
necessary  to  call  In  possibly  a  dozen  men 
from  that  precinct  to  ascertain  whether  the 
ballots  produced  on  a  recount  or  in  a  con- 
test are  genuine,  and  even  then  Identifica- 
tion might  be  impossible.  In  this  case  there 
Is  a  doubt  or  at  least  an  alleged  doubt  as 
to  whether  one  of  the  clerks  signed  his  own 
name  on  12  of  the  ballots,  or  whether  one 
of  the  commissioners  signed  his  name  on 
them.  Suppose  at  some  precinct  that  the 
signatures  appeared  on  the  ballots  in  a  doz- 
en different  handwritings.  Would  it  not  be 
next  to  impossible  to  detect  substituted  bal- 
lots among  them?  There  would  be  the  un- 
certainty as  to  how  many  people  put  on  sig- 
natures, and  as  to  the  identity  of  the  per- 
sons who  did  put  them  on.  There  is  still 
another  reason.  These  differences  of  hand- 
writing could  be  made  the  means  of  destroy- 
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Ing  tbe  aecrecy  of  the  ballot  The  statute, 
as  well  as  the  Constitution, '  holds  the  se- 
crecy of  the  ballot  sacred.  Shall  clerks  be 
permitted,  by  varying  the  signatures  on  the 
bactcs  of  the  ballots,  to  ascertain,  or  make 
it  possible  to  ascertain,  how  people  vote? 
The  allowance  of  the  omission  here  com- 
plained of  would  make  it  possible  to  do  so. 
It  would  be  impossible  to  say  Just  how  many 
abuses  and  forms  of  fraud  might  grow  out 
of  this  practice.  The  Legislature  must  tiave 
regarded  it  as  a  most  vital  provision,  else 
they  would  not  have  made  it  mandatory, 
and  declared  that  Its  violation  should  make 
the  ballot  void. 

In  the  afSrming  opinion  In  Snodgrass  ▼. 
County  Court,  ^44  W.  Va.  66,  29  S.  £.  103S, 
this  question  is  dealt  with  upon  the  assump- 
tion that  the  signature  required  on  the  back 
of  an  election  ballot  stands  upon  the  same 
footing  as  the  signature  to  a  deed,  contract, 
or  other  writing,  where  the  interests  of  In- 
dividuals only  are  affected,  and  fails  to  dis- 
tinctly and  positively  recognize  that  It  la  an 
Instance  In  which  the  signature  only  affects 
the  public  primarily,  and  not  the  Individual, 
and  in  which  that  signature  Is  Intended  to 
Identify  and  make  certain  the  genuineness 
of  the  paper  upon  which  It  is  written.  In 
the  cases  of  private  contracts.  It  Is  undoubt- 
edly true  that  a  person  may  have  his  name 
written  by  another  in  his  presence  and  there- 
by bind  himself.  In  those  cases,  however, 
the  act  of  the  party,  evidenced  by  his  signa- 
ture, la  the  material  and  important  thing, 
and  the  signature  Is  Intended  only  as  a  me- 
morial of  the  act  Here  the  great  ofBce  of 
the  signature  Is  identlflcation  of  the  paper. 
A  signature  Is  said  to  consist  of  two  parts, 
tbe  act  of  writing  the  name,  and  the  Inten- 
tion of  thereby  finally  authenticating  the  In- 
Btrument.  2  Greenl.  Ev.  674.  This,  bow- 
ever,  relates  to  the  signature  of  an  Individual 
to  papers  of  a  private  nature,  and,  when  Its 
sufficiency  Is  put  to  the  test  be  Is  estopped 
from  denying  that  it  Is  his  signature  by 
inoof  of  the  fact  that  he  directed  It  to  be 
written  for  him,  and  that  it  was  done  In 
his  presence.  From  this  proof  the  act  and 
intent  on  bis  part  are  sufficiently  made  out 
Signatures  are  required  on  the  backs  of  bal- 
lots, not  for  the  purpose  of  binding  in  any 
way  the  individual  who  Is  required  to  sign 
his  name  on  it,  but  for  the  sole  purpose  of 
distinguishing  the  ballots  which  have  been 
voted  from  all  other  ballots  of  the  same  kind 
which  have  not  been  voted,  to  the  end  that 
by  this  simide  and  reasonable  regulation  of 
the  exercise  of  the  elective  franchise,  the 
door  may  be  partially  or  completely  closed 
against  fraud  and  intimidation.  It  is  in  the 
Interest  of  the  public  and  the  purity  of  elec- 
tions that  these  ballots  are  required  to  be 
M>  identified,  and  not  for  the  purpose  of 
subserving  individual  ends.  It  must  be  man- 
ifest to  every  reasonable  mind  that  if  the 
handwriting  of  the  clerk  be  eliminated  from 
this  requirement  the  barrier  against  fraud 


which  the  Legislature  has  set  np  in  thia 
statute  la,  in  every  practical  sense,  thrown 
down,  and  that  there  is  far  less  certainty  in 
the  means  of  Identlflcation  so  provided. 

There  can  be  no  doubt  about  the  legislative 
purpose  In  prescribing  this  requirement  In 
Minnesota  the  statute  requires  the  Initials  of 
two  of  the  Judges  of  election  to  be  placed 
on  the  backs  of  the  ballots.  In  State  v.  Gay. 
59  Minn.  6,  19,  60  N.  W.  676,  50  Am.  St 
Rep.  389,  Collins,  J.,  said  of  It:  "We  readily 
agree  with  counsel  In  the  assertion  that  it 
was  the  purpose  of  the  Legislature,  when 
enacting  this  law,  to  purge  our  methods  of 
conducting  elections  of  some  of  the  evlla 
connected  therewith,  and  to  promote  the  pa- 
rity of  the  ballot"  The  Indiana  statute  re- 
quires the  election  clerks  to  indorse  their 
initials  on  the  back  of  the  ballot  Speaking 
of  it  in  Parvln  v.  Wlmberg,  130  Ind.  561, 
30  N.  E.  700,  15  Ii.  B.  A.  775,  SO  Am.  St. 
Rep.  254,  Coffey,  J.,  said:  "The  Immediate 
purpose  of  the  provisions  of  section  34  is  to 
prevent  the  counting  of  fraudulent  votes  by- 
requiring  the  poll  clerks  to  indorse  tbeir 
initials  upon  the  official  ballots,  to  the  end 
that  they  may  be  identified  when  taken  from 
the  ballot  box."  As  has  been  shown,  the 
necessity  for  Identification  la  by  no  means 
limited  to  the  time  when  the  ballot  Is  taken 
from  the  ballot  t)ox.  The  opportunity  for 
fraudulent  substitution  Is  far  greater  in  tliat 
period  intervening  between  the  count  of  the 
vote  at  the  election  precinct  and  the  recount 
which  it  is  possible  to  have  several  days 
afterwards,  during  which  the  ballots  are  ly- 
ing. In  many  Instances,  in  Insecure  county 
court  clerks'  offices,  and  within  the  easy 
reach  of  the  evil-minded.  Hence  the  view  tak- 
en by  the  Indiana  Judge  stops  far  short  of 
the  full  purpose  of  the  statute,  although  he 
clearly  states  the  principle  upon  which  it  is 
based.  "In  Jurisdictions'  where  the  law  re- 
quires the  use  of  official  ballots,  the  statutes 
often  provide  that  on  the  back  of  such  bal- 
lots shall  be  printed  or  stamped  certain  words 
Indicative  of  their  official  character;  and,  to 
prevent  the  counting  of  fraudulent  votes, 
such  statutes  sometimes  require  certain  elec- 
tion officials  to  indorse  their  names  or  initials 
upon  the  official  ball6t"  10  Am.  &  Eng. 
Ency.  Law  {2d  Ed.)  714. 

It  is  clear  that  in  requiring  tbe  names 
of  the  clerks  to  be  written  on  the  backs  of 
the  ballots  in  their  own  bandwritiag,  tbe 
Legislature  has  adopted  a  better  safeguard 
against  the  substitution  of  ballots  than  would 
have  been  made  bad  the  requirement  been 
merely  that  their  names  appear  on  the  bal- 
lots. That  this  is  what  was  Intended  by 
the  Legislature  Is^equally  clear,  for  the  stat- 
ute says  that  "each  poll  cletk  shall  'write 
his  name"  on  the  back  of  the  ballots.  Then 
it  says  that  "any  ballot  which  Is  not  en- 
dorsed with  the  names  of  the  poll  clerk%  as 
provided  In  this  chapter,  shall  be  void  and 
shall  not  be  counted."  How  conld  the  Legis- 
lature have  made  its  purpose  more  manifest. 


Digitized  by  V^jOOQ  IC 


W.va^ 


KIREPATBIOE  T.  BOARD  OF  CANVASSBBa 


469 


or  pat  tlite  requirement  In  more  certain 
terms?  It  mlgbt  have  said  the  names  of 
the  poll  clerks  shall  be  written  on  the  backs 
of  the  ballots  In  their  own  handwriting,  but 
do  not  the  words,  "shall  write  his  name," 
mean  exactly  the  same  thing?  If  the  lan- 
guage were,  "the  names  of  the  poll  clerks 
shall  be  Indorsed  or  shall  be  placed  on  the 
back  of  the  ballot,"  the  construction  con- 
tended for  by  the  respondents  might  be  ac- 
cepted, but  how  can  it  be  reasonably  said 
that  this  statute  does  not  mean  what  It  ac- 
tually says,  namely,  that  each  poll  clerk  shall 
write  his  name  on  the  back  of  the  ballot? 
In  construing  this  language,  it  is  necessary 
to  keep  in  mind  the  purpose  which  the  Legis- 
lature had  In  inserting  that  clause  In  the 
Btatnte.  Daniel  v.  Slmms,  49  W.  Va.  554, 
S60,  39  S.  B.  690,  point  5  of  the  syllabus. 
The  purpose  being  so  absolutely  beyond 
question.  It  would  be  unwarranted  by  any 
rule  of  construction  to  so  construe  this  lan- 
guage as  to  defeat,  in  whole  or  in  part,  the 
very  object  intended  to  be  accomplished  by 
it  Keeping  in. mind  this  object,  it  Is  equal- 
ly apparent  that  the  signing  of  both  names 
by  one  of  the  clerks  is  not  a  substantial 
compliance  with  the  requirement 

But  it  Is  Insisted  that  the  ballot  will  not 
be  rendered  inyalid  by  a  mistake  or  failure 
of  duty  on  the  part  of  the  election  officer 
when  the  voter  has  done  all  that  is  required 
of  him.  It  is  true  that  where  there  is  any 
room  for  a  construction  that  will  sustain  the 
legality  of  a  vote,  the  court  will  apply  it 
especially  when  the  objection  Is  not  based 
upon  a  failure  of  duty  on  the  part  of  the  vot- 
er. But  the  antborlties  do  not  bear  oat  the 
assertion  that  the  court  will  sustain  an  elec- 
tion or  uphold  the  legality  of  votes  when 
mandatory  provisions  of  the  statute  have 
been  violated.  In  this  connection  Dial  v. 
HoUandsworth,  89  W.  Va.  1,  19  S.  B.  557,  is 
relied  upon.  In  that  case  the  requirement 
that  poll  clerks  be  of  opposite  politics  was  ig- 
nored, and  the  election  commissioners,  with- 
out authority,  appointed  two  additional  clerks. 
These  were  Irregularities,  departures  from 
the  statutory  provisions,  but  the  statute  did 
not  declare  that  In  case  of  such  irregularity 
the  election  should  be  void,  or  that  the  bal- 
lots cast  under  such  conditions  should  be 
void,  or  should  not  be  counted.  There  was 
room  there  for  construction  in  the  efllort  of 
the  court  to  uphold  an  honest  vote,  where 
there  was  no  suspicion  of  actual  frand  on 
the  part  of  the  election  officers.  The  same 
principle  has  been  applied  in  many  other 
aimllar  cases.  Here,  however,  we  have  a 
statute  mandatorily  requiring  a  certain  thing 
to  be  done,  and  declaring  that  if  the  require- 
ment Is  not  complied  with  the  ballot  shall 
be  "void  and  shall  not  be  counted."  No  case 
bas  been  found,  nor  is  it  believed  that  any 
exist  In  which  the  court  has  held  that  diso- 
bedience to  such  a  requirement  does  not  in- 
validate the  ballot  when  the  statute  itself 
Is   held  to  be   constitutional.    Speaking   of 


statutes  prescribing  the  form  and  size  of  bal- 
lots and  the  kind  of  paper  upon  which  they 
are  to  be  printed,  etc.,  10  Am.  &  Eng.  Ency. 
Law.  (2d  Ed.)  at  page  726,  says:  "These 
statutes,  being  designed  to  preserve  the  se- 
crecy of  the  ballot  and  to  prevent  fraud.  In- 
timidation, and  bribery,  will  generally  be 
considered  mandatory;  and  this  will  be  so 
in  all  cases  where  the  statute  provides  that 
a  ballot  varying  from  the  requirements  of  the 
law  shall  not  be  cotmted."  In  State  v.  Sadler, 
25  Nev.  131,  58  Pac.  284,  59  Pac.  546,  63  Pac. 
128,  83  Am.  St  Rep.  573,  ballots  were  reject- 
ed for  the  reason  that  although  official,  two 
kinds  had  been  printed  and  used  at  the  pre- 
cinct, under  a  misconception  of  the  law  on  the 
question  of  whether  or  not  a  candidate  had 
resigned.  There  the  fault  was  that  of  the 
public  officers,  and  not  of  the  voters.  There 
were  about  55  of  such  ballots.  In  reference 
to  these  ballots  the  court  said:  "Not  only  is 
uniformity  in.  paper  required,  but  uniformity 
in  printing  Is  regarded  as  essential  to  secure 
the  secrecy  of  the  ballot  through  which  fraud 
and  corruption  are  to  be  prevented."  Lank- 
ford  V.  Gebhart,  130  Mo.  621,  82  S.  W.  1127, 
51  Am.  St  Rep.  585,  holds  that  "statutes  re- 
quiring that  ballots,  on  account  of  want  of 
conformity  to  any  particular  of  the  law,  shall 
not  be  counted,  are  mandatory."  It  further 
holds:  "If  a  ballot  Is  numbered  and  record- 
ed on  the  election  pollbook  without  any  name 
being  written  opposite  thereto  to  designate 
the  person  who  voted  the  ballot,  parol  evi- 
dence is  not  admissible  to  identify,  nor  to 
supply  the  name  of,  the  voter."  The  omis- 
.  Bion  of  the  name  was  an  act  of  the  clerk, 
with  which  the  voter  liad  nothing  whatever 
to  do,  and  the  Supreme  Court  held  that  the 
vote  had  been  improperly  counted.  In  Bow- 
ers V.  Smith,  111  Mo.  45,  20  S.  W.  101,  16  L. 
R.  A.  754,  33  Am.  St  Rep.  491,  it  was  held 
that:  "When  the  election  law  Itself  declares 
a  specified  irregularity  in  an  election  to  be 
fatal,  courts  will  follow  that  command,  irre- 
spective of  their  views  of  the  Importance  of 
the  requirement;  but,  in  the  absence  of  such 
mandatory  provision,  an  Irregularity  not  so 
vital  as  to  prevent  a  free  and  full  expression 
of  the  popular  will,  will  be  considered  as 
immaterial,  and  will  not  vitiate  the  whole 
return."  In  Orr  v.  Bailey,  59  Neb.  128,  80 
N.  W.  495,  ballots  were  rejected  because  only 
one  Judge  of  the  election  had  signed  his  name 
on  the  back  of  them,  when  the  statute  re- 
quired the  signatures  of  two  of  the  judges, 
and  provided  that  unless  they  were  so  signed 
they  should  not  be  counted.  The  same  was 
held  in  Mauck  v.  Brown,  59  Neb.  382,  81  N 
W.  313. 

Further  authority  to  the  same  efFect  is 
found  In  McCrary  on  Elections  (4th  Ed.).  At 
section  225,  he  admits  that  mere  Irregularity 
on  the  part  of  election  officers,  or  their  omis- 
sion to  observe  some  merely  directory  pro- 
visions of  the  law,  will  not  vitiate  the  poll, 
but  In  section  226  he  says,  after  referring  to 
a  case  (West  v.  Ross)  in  53  Mo.,  at  page  350, 
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In  which  the  Btatute  requiring  the  ballots  to 
be  numbered  according  to  the  numbers  on 
the  pollbooks  was  held  to  be  mandatory: 
"Although  this  doctrine  may  sometimes-  re- 
sult In  very  great  hardship  and  Injustice,  by 
depriving  the  voters  of  their  rights  by  rea- 
son of  the  negligence  or  misconduct  of  the 
officers  of  election,  it  is  nevertheless  diffi- 
cult to  see  how  any  different  construction 
could  have  been  placed  upon  such  a  statute. 
Statutes  which  simply  direct  the  Judges  of 
election  to  number  the  ballots,  without  de- 
claring what  consequences  shall  follow  If  this 
be  not  done,  may  well  be  held  directory  only; 
but,  where  the  statute  both  gives  the  direc- 
tions and  declares  what  the  consequences  of 
neglecting  their  observance  shall  be,  there  is 
no  room  for  construction.  Sncb  statutes  are 
intended  to  prevent  fraudulent  voting,  and, 
if  the  Legislature  is  of  the  opinion  that  the 
general  good  to  be  derived  from  their  strict 
enforcement  will  more  than  counterbalance 
the  evils  resulting  from  the  occasional  throw- 
ing out  of  votes  honestly  cast,  the  courts 
cannot  reconsider  the  mere  question  of  policy. 
The  legislative  will  upon  such  a  subject, 
when  clearly  expressed,  must  prevalL"  Ma- 
jor T.  Barker  (1^.)  85  S.  W.  643;  Slaymaker 
V.  Phillips  (Wyo.)  42  Pac.  1049,  47  L.  R.  A. 
842;  State  v.  Connor,  86  Tex.  133,  23  S.  W. 
1103;  Russell  v.  McDowell,  83  Cal.  70,  23 
Pac.  183;  Sego  v.  Stoddard,  136  Ind.  207,  36 
N.  B.  204.  22  L.  R.  A.  468;  Kreitz  T.  Beb- 
rensmeyer,  125  111.  141,  17  N.  E.  232. 

In  section  227,  he  quotes  the  following 
from  Gllleland  v.  Schuyler,  9  Kan.  669: 
"Questions  affecting  the  purity  of  elections 
are  in  this  country  of  vital  Importance.  Up- 
on them  hangs  the  experiment  of  self-govern- 
ment. The  problem  is  to  secure,  first,  to  the 
voter  a  free,  untrammeled  vote;  and,  second- 
ly, a  correct  record  and  return  of  the  vote. 
It  is  ipalnly  with  reference  to  these  two  re- 
sults that  the  rules  for  conducting  elections 
are  prescribed  by  the  legislative  power.  But 
these  rules  are  only  means.  The  end  is  the 
freedom  and  purity  of  the  election.  To  hold 
these  rules  all  mandatory  and  essential  to  a 
valid  election  is  to  subordinate  substance  to 
form,  the  end  to  the  means.  Yet,  on  the 
other  hand,  to  permit  a  total  neglect  of  all 
the  requirements  of  the  statute,  and  still  sus- 
tain the  proceedings,  is  to  forego  the  lessons 
of  experience,  and  invite  a  disregard  of  all 
those  provisions  which  the  wisdom  of  years 
have  found  conducive  to  the  purity  of  the 
ballot  box.  Ignorance,  inadvertence,  mistake, 
or  even  intentional  wrong  on  the  part  of 
local  officials,  should  not  be  permitted  to  dis- 
franchise a  district.  Yet  rules  and  uniform- 
ity of  procedure  are  as  essential  to  procure 
truth  and  exactness  In  elections  as  In  any- 
thing else.  Irregularities  invite  and  conceal 
fraud."  This  Is  the  language  of  Brewer,  J., 
now  an  associate  Justice  of  the  Supreme 
Court  of  the  United  States.  The  alleged 
grounds  of  Invalidity  in  that  case  were  mere 


departures  from  statutes  held  to  be  directory, 
and  not  violations  of  mandatory  statutes. 

Much  stress  is  laid  upon  the  fact  that  the 
evidence  shows  that  no  fraud  was  either 
perpetrated  or  intended  at  the  precincts  at 
which  this  statutory  requirement  was  omitted. 
This  argument  would  be  sufficient  If  the 
omissions  could  be  classed  as  mere  irregu- 
larities. Where  such  irregularities  are  ac- 
companied by  fraud,  which  establishes  the 
impurity  of  the  election  at  the  precinct,  it  is 
generally  held  that  the  election  is  void.  Bat 
where  mere  irregrularltiee,  not  violations  of 
mandatory  statutes,  are  the  result  of  a  mis- 
take or  ignorance,  they  do  not  vitiate  tiie 
election.  The  question  here  is  not  affected 
by  the  presence  or  absence  of  actual  fraud. 
The  ballots  are,  by  express  declaration  of  the 
law,  void,  without  reference  to  the  presence 
or  absence  of  fraud.  No  case  has  been 
brought  to  the  attention  of  the  court  in  wbldi 
it  has  been  held  that  where  a  mandatory 
statute  has  been  violated  It  must  be  further 
shown  that  such  violation  was  accompanied 
by  actual  fraud,  in  order  to  make  the  ballots 
invalid,  and  it  is  not  believed  that  any  sudi 
case  exists.  The  Missouri  statute,  requiring 
the  number  opposite  the  voter's  name  on  the 
pollbook  to  be  placed  on  the  back  of  the  bal- 
lot voted  by  him,  is  designed  to  prevent  only 
th%  casting  of  illegal  votes.  It  Is  intended 
to  secure  identification  of  the  man  who  casts 
the  vote,  to  the  end  that  fraud  may  be  sup- 
pressed, and  not  to  Identify  the  ballot,  whicb 
Is  a  far  more  Important  matter.  The  fraud- 
ulent voter  can  do  mischief  only  on  electloD 
day,  in  open  daylight,  and  in  the  presence  of 
assembled  voters,  while  the  man  who  sub- 
stitutes a  fraudulent  for  a  genuine  ballot 
goes  at  the  midnight  hour,  when  honest  m«t 
are  asleep,  and  executes  his  dastardly  pur- 
pose, and  for  Its  execution  he  has  several 
nights  between  the  election  day  and  the  time 
of  the  recount.  That  is  the  evil  against 
which  the  proyisions  of  our  statute  now  un- 
der consideration  are  aimed.  It  was  not  the 
intention  of  the  Legislature  that  the  enfwce- 
ment  of  this  statute  should  be  limited  to  par- 
ticular cases,  and  made  to  depend  upon  the 
proof  of  a  thing  which  is  generally  very  difll- 
cult  to  prove.  Fraud  is  always  concealed, 
covert,  and  bidden.  The  absence  of  fraud, 
or  any  Intention  to  commit  fraud,  was  urged 
upon  this  court  In  the  case  of  Daniel  ▼. 
Slmms,  but  it  was  unaTaiUng.  The  viola- 
tions of  the  statute  In  that  case  were  viola- 
tions of  a  mandatory  provision,  similar  to  the 
one  now  under  consideration,  but  not  so 
manifestly  Intended  for  the  prevention  of 
postelection  fraud. 

The  constitutionality  of  these  provisions  is 
not  questioned.  Under  the  construction  con- 
tended for  by  the  respondents,  there  It  no 
necessity  for  calling  in  question  the  valk^'ty 
of  the  statute.  But,  as  the  constitutionality 
of  the  statute  Is  germane.  It  is  not  out  of 
place  to  say  something  on  that  subject.    Cool- 
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ey.  Const  Llm.  737,  saya:  "All  such  reason- 
able regulations  of  the  constitutional  right 
which  seem  to  the  Legislature  Important  to 
the  preservation  of  order  In  elections,  to 
guard  against  fraud,  undue  influence,  and  oip- 
presslon,  and  to  preserve  the  purity  of  the 
ballot  box,  are  not  only  within  the  constitu- 
tional power  of  the  Legislature,  but  are  com- 
mendable, and  at  least  some  of  them  abso- 
lutely essential."  Several  decisions  have 
been  referred  to  in  which  similar  statutes, 
operating  Just  as  harshly  upon  the  voter,  and 
far  less  meritorious  and  essential  to  the  pur- 
ity of  the  ballot,  have  been  enforced,  and  it 
is  not'  to  be  supposed  that  all  these  courts 
bare  passed  over  the  question  of  their  valid- 
ity. It  was  not  Ignored  in  Orr  t.  Bailey,  69 
Neb.  128,  80  N.  W.  495,  which  has  been  cited. 
On  the  contrary, '  the  constitutionality  of  the 
statute  requiring  the  signatnres  of  two  judges 
on  the  back  of  the  ballot  was  expressly  de- 
cided. There  is  perhaps  no  better  test  of  tbe 
reasonableness  of  a  regulation  than  tbe  man- 
ner of  its  operation.  The  record  accompany- 
ing the  petition  in  this  case  shows  that  in 
Fayette  county  there  are*  74  election  pre- 
cincts, and  there  Is  no  intimation  that  this 
statute  was  violated  in  more  than  two  of 
them.  The  statute  was  passed  12  years  ago, 
and  this  is  the  second  case  turning  upon  tbe 
violation  of  this  provision  that  has  come  to 
this  court  The  other  was  that  of  Snodgrass 
V.  County  Court,  In  which  the  validity  of  the 
ballots  of  but  one  precinct  was  denied  upon 
that  ground.  This  indicates  that  out  of  the 
thousands  of  precinct  elections  held  In  this 
state  since  the  passage  of  the  act  a  great 
many  of  the  ballots  used  in  which  have 
passed  through  the  hands  of  canvassing 
boards,  there  have  been  very  few  In  which 
this  provision  has  been  violated,  notwith- 
standing the  fact  that  the  vast  army  of  com- 
missioners and  election  clerks  have  been,  for 
the  most  part  men  without  legal  training  or 
knowledge  of  the  law.  They  have  followed 
a  plain,  simple,  reasonable  statutory  provi- 
sion, and  the  evil  resulting  from  holding  the 
ballots  In  this  case,  and  any  other  cases  that 
may  come  to  this  court  on  that  ground,  in- 
valid, is  very  Insignificant,  as  compared  with 
the  great  purpose  for  the  accomplishment  of 
which  the  statute  is  intended.  In  one  state 
of  the  Union,  namely,  Washington,  a  statute 
prohibiting  the  counting  of  ballots  not  in- 
dorsed with  the  Initials  of  election  ofllcers 
has  been  held  unconstitutional.  Moyer  ▼. 
Van  De  Vanter,  12  Wash.  377,  41  Pac.  60,  29 
L.  B.  A.  670,  50  Am.  St  Bep.  900.  But  for 
that  decision  no  precedent  Is  cited,  and  the 
opinion  shows  that  the  reasoning  of  the  court 
in  reaching  that  conclusion  strikes  at  the 
very  root  of  all  that  system  of  ballot  reform 
law,  which,  by  reasonable  and  Just  regula- 
tion of  the  exercise  of  the  elective  franchise, 
has  so  commended  Itself  to  the  good  sense  of 
the  people  that  It  has  been  adopted  in  nearly 
all  the  states  of  the  Union,  and  by  practi- 
cally all  English-speaking  municipalities.    Of 


course,  a  supposed  case  might  be  put  In 
which  the  three  commissioners  and  tbe  two 
clerks  at  an  election  precinct  would  willfully 
and  deliberately  violate  this  provision  for  the 
express  purpose  of  invalidating  the  vote  at 
that  precinct.  But  would  such  a  supposition 
be  a  reasonable  one?  Is  not  a  majority  al- 
ways represented  In  the  officers  of  the  elec- 
tion? Is  It  fair  to  presume  that  the  majority 
so  represented  will  corruptly  and  deliberately 
invalidate  the  vote  at  the  precinct  or  permit 
it  to  -be  done?  In  upholding  tbe  validity  of 
its  own  vote,  by  complying  with  these  pro- 
visions, the  majority  sustains  the  vote  of  the 
minority.  Under  the  statute,  moreover,  the 
voters  themselves,  representing  each  party, 
have  a  large  measure  of  control  over  the  pre- 
cinct election  officers.  Each  party  may  select 
Its  own  clerk,  and,  if  they  do  so,  the  commis- 
sioners of  election  are  bound  to  appoint  him. 
Thus  they  have  tbe  power  at  all  times  to 
place  an  honest  representative  at  this  impor- 
tant post  and  thereby  prevent  the  consum- 
mation of  any  corrupt  agreement  into  which 
all  the  commissioners  might  enter  for  the 
purpose  of  opening  this  door  to  postelection 
fraud.  The  provision  is  not  an  unreasonable 
one.  It  operates  no  abridgment  of  the  right 
of  the  voter  to  such  an  extent  as  ought  to 
render  it  unconstitutional.  In  view  of  the 
salutary  purpose  for  which  it  was  passed, 
and  the  authorities,  generally,  clearly  sustain 
its  constitutionality. 

For  these  reasons,  the  peremptory  writ  of 
mandamus  prayed  for  should  be  awarded. 

DENT,  J.  (concurring).  I  concur  in  the 
opinion  and  conclusion  reached  m  this  case, 
for  the  reason  that  the  statute  expressly  pro- 
vides that  on  tbe  ballots  "each  poll  clerk 
shall  write  his  name  before  the  ballot  is  de- 
livered to  the  voter,"  and  "any  ballot  which 
is  not  endorsed  with  the  names  of  the  poll 
clerks  as  provided  in  this  chapter  shall  be 
void  and  shall  not  be  counted." 

This  was  my  opinion  in  the  case  of  Snod- 
grass T,  The  County  Court  44  W.  Va.  66, 
29  S.  E.  1035,  and,  bad  that  case  been  de- 
cided in  harmony  with  tbe  statute,  this  case 
would  not  have  been  here.  It  has  been  well 
said  "that  a  question  is  never  settled  until 
settled  rightly";  then  it  stays  settled.  If 
this  court  had  failed  in  this  case  to  settle 
this  question  rightly,  it  would  not  have  re- 
mained settled,  but  it  would  have  continual- 
ly returned  in  some  form  to  trouble  the  court. 
It  will  now  remain  settled.  It  is  bard  thus 
to  defeat  the  popular  will,  and  I  would  not 
agree  to  do  so  did  not  the  imperative  and 
mandatory  language  of  the  act  require  it  In 
the  cases  of  Morris  v.  Board  of  Canvassers 
of  City  of  Charleston,  49  W.  Va.  251,  38  S. 
E.  500,  and  Daniel  v.  Simms,  49  W.  Va. 
654,  39  S.  E.  690,  there  was  no  such  positive 
enactment  Involved,  and  I  dissented,  and  re- 
fused to  be  a  party  to  the  overthrow  of  tbe 
will  of  the  people,  in  the  absence  of  such 
enactment    It  is  strange^  however,  that  the 
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:onstmctlon  of  the  statute  sbould  uniformly 
result  in  ousting  a  Democrat  from  office  and 
putting  in  a  Republican,  almost  invariably 
contrary  to  the  expressed  will  of  the  people 
as  shown  on  the  face  of  the  ballots.  Morris 
v.-  Board  of  Canvassers  of  City  of  Charles- 
ton,  40  W.  Va.  251,  38  S.  E.  500;  Daniel  v. 
Simms,  49  W.  Va.  554,  39  S.  E.  690;  DeKt 
V.  Commissioners,  45  W.  Va.  730,  32  S.  E. 
250;  Curry  v.  Means  (no  opinion  filed); 
Hebb  v.  Co.  Court,  49  W.  Va.  733,  37  S.  E, 
676;  Snodgrass  v.  Co.  Court,  44  W.  Va.  56, 
29  S.  B.  1035.  Such  is  the  irony  of  fate, 
and  it  more  firmly  anchors  my  belief  in  fore- 
ordination,  predestination,  and  election,  ex- 
cept by  the  people.  Dunlevy  v.  County  Court, 
47  W.  Va.  513,  35  S.  E.  956,  may  be  said  to 
be  an  exception.  That  case,  which  is  over- 
ruled at  least  in  part  by  the  later  cases  of 
Morris  ▼.  Board  of  Canvassers  of  City  of 
Charleston  and  Daniel  v.  Simms,  owes  its 
salvation  to  the  laudable  impartiality  of  an 
incorruptible  and  upright  chrcuit  judge,  whose 
perfect  freedom  from  partisan  bias  led  him 
to  obey  the  manifest  will  of  the  people. 
Election  officers  have  no  duties  they  can 
transmit  to  successors  or  intrust  to  agents, 
but  their  duties  are  all  personal:  Whenever 
the  Legislature  makes  the  failure  to  perform 
such  duties,  in  the  manner  provided,  a  suffi- 
cient cause  to  avoid  the  ballots  affected  there- 
by, the  courts  cannot  do  otherwise  than  sub- 
mit to  its  behests,  even  though  the  will  of 
the  people  be  defeated;  otherwise  the  will  of 
the  people  should  prevail.  This  Is  and  has 
been  my  position  in  all  these  election  cases, 
and  I  have  no  disposition  to  vary  therefrom 
in  the  present  case.    Hence  my  concurrence. 

BRANNON,  J.  (dissenting).  There  is  no 
suggestion  whatever  that  the  ballots  in  ques- 
tion are  not  the  true  ballots— no  hint  that 
they  do  not  show  the  true,  honest  result  of 
the  election.  Seeing  no  reason  to  change 
the  views  I  gave  in  Snodgrass  v.  Wetzel 
County  Court,  44  W.  Va.  56,  29  S.  B.  1033, 
I  dissent  from  the  Judgment  in  this  case. 

McWHORTER,  P.,  for  the  same  reasons 
expressed  in  the  foregoing  note  of  Judge 
BRANNON,  also  dissents  from  the  opinion  of 
the  majority  of  the  court. 

(BS  W.  Va.  1) 

FINDI.ET  T.  CUNNINGHAM  et  at 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  28,  1903.) 

BXBCUT0R3    AND    ADMINISTRATORS— LIMITA- 
TIONS—DEBTS  OP  DECEDENT- NEW 
PROMISE— COPARCENERS. 

1.  An  executor  or  administrator  cannot  make 
a  new  promise  to  pay  a  debt  of  his  decedent 
either  before  or  after  the  debt  has  been  barred 
by  the  statute  of  limitations. 

2.  The  answer  of  au  administrator  pleading 
the  statute  of  limitations  to  a  demand  against 

f  1.  Sm  Bxecntorg  and  AdmintatratorB,  vol.  2Z, 
Cent.  Dig.  U  ^^.  17M;  UmtUUon  •!  Actlona,  vaL 
»,  Cent.  Dig.  i  &8a. 


the  estate  of  his  decedent  goes  to  the  defense 
of  both  the  personal  and  real  assets. 

3.  The  answer  of  one  coparcener  to  a  bill  to 
set  up  a  demand  against  the  estate  of  the  fa- 
ther of  the  coparcener,  and  charging  that  la 
making  a  new  promise  he  acted  as  agent  for 
his  coparceners,  which  answer  denies  such 
agency,  operates  as  a  denial  of  the  charge  of 
agency  by  the  other  parceners,  though  they 
have  not  appeared. 

McWhorter,  P.,  and  Dent;  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Berkeley  Coun- 
ty; E.  Boyd  Faulkner,  Judge. 

Bill  by  James  Flndley  against  W.  L.  Cun- 
ningham and  others.  Decree  for  plaintiff, 
and  defendants  appeal.    Reversed. 

Faulkner,  Walker  &  Wood,  M.  T.  Ingles, 
and  A.  G.  Nadenbusch,  fbr  appellants.  Flick, 
Westenhaver  &  Noll,  for  appellee. 

BRANNON,  J.  The  administrator  of  S.  S. 
Cunningham  brought  a  chancery  suit  against 
the  estate  of  James  L.  Cunningham  to  con- 
vene the  latter's  creditors,  and  satisfy  his 
debts  out  of  his  real  and  personal  assets. 
The  bill  alleged  that  James  L.  Cunningham 
had  made  to  S.  S.  Cunningham  a  note  for 
$2,314.40  and  one  for  $100,  and  sought  to 
enforce  their  payments  out  of  said  assets. 
The  two  administrators  of  James  L.  Cunning- 
ham and  his  heirs  were  parties.  An  amend- 
ed bill  was  filed,  substantially  the  same  as 
the  original.  One  of  the  administrators  an- 
swered those  bills,  denying  the  existence  of 
the  debts  of  S.  S.  Cunningham,  and  pleaded 
the  statute  of  limitations  against  them.  The 
case  was  referred  to  a  commissioner  to  ascer- 
tain the  debts  against  James  L.  Cunning- 
ham's estate,  and  he  reported  the  bond  of  $2.- 
314.40  as  barred.  Then  the  heirs  filed  their 
answer,  denying  indebtedness  onder  said 
notes  and  pleading  the  statute.  Then  the 
plaintiff  filed  a  second  amended  bill,  filing 
certain  letters  written  by  William  L.  Cun- 
ningham, who  was  one  of  the  administrators 
of  James  L.  Cunningham,  and  one  of  his  chU- 
dren,  to  S.  S.  Cunningham,  and  claiming  that 
they  operated  as  new  promises  by  the  admin- 
istrator, binding  the  estate  for  the  full  new 
period  of  the  statute  after  their  dates,  and 
that  they  also  bound  the  said  William  L. 
Cunningham  and  other  children  as  heirs  to 
the  continued  liability  of  the  real  estate  for 
those  debts.  This  second  amended  bill  also 
charged  that  In  writing  those  letters  William 
L.  Cunningham  acted  as  agent  for  the  other 
administrator  and  for  his  coheirs,  and  thus 
bound  them  by  a  new  promise,  and  charged 
the  real  assets  for  the  debts.  These  letters 
were  written  before  the  bond  was  barreil. 
This  amended  bill  was  sworn  to.  'William 
L.  Cunningham,  as  administrator  and  as  heir, 
answered,  denying  its  allegation  that  he  act- 
ed as  agent  of  the  other  administrator  and 
the  other  heirs,  but  those  heirs  did  not  an- 
swer said  second  amended  bill,  and  it  was 
taken  for  confessed  against  them.  A  decree 
-was  entered,  charging  the  personal  and  real 
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assets  with  both  of  the  bonds  In  faTor  of  S. 
S.  Cannlsgham's  estate,  and  both  the  admin- 
istrators and  heirs  appeal. 

As  to  the  question  whether  an  executor  or 
administrator  can,  before  a  debt  against  the 
«state  has  been  barred  by  the  statute  of  Ilnil> 
tation,  by  a  written  promise  debar  the  estate 
from  the  benefit  of  the  statute.  Section  9,  c. 
104,  Code  1899,  reads:  "No  acknowledgment 
or  promise  by  any  personal  representative  of 
a  decedent  or  by  one  of  two  or  more  joint 
contractors,  shall  charge  the  estate  of  such 
decedent,  or  charge  any  other  of  such  con- 
tractors In  any  case,  In  which,  but  for  such 
acknowledgment  or  promise,  the  decedent's 
estate  or- another  contractor  could  have  been 
protected  under  the  sixth  section  of  this  char- 
ter." This  is  literally  the  same  as  section  8, 
«.  140,  Code  Va.  1849.  How  was  the  law 
before  1S49?  The  great  current  of  authority 
said  that  an  adniinistrator  could  not  revive 
a  debt  already  barred,  \700d,  Ilm.  i  190; 
note  12  Am.  Dec.  659;  Angell  on  Llm.  {  265. 
I  assert  what  the  opinion  in  Seig  v.  Acord's 
Ex'r,  21  Grat.  S71.  8  Am.  Rep.  605,  asserts 
and  shows— that  such  was  always  law  in 
Virginia.  But  the  law  in  Virginia,  as  else- 
where generally,  was  that  an  executor  could, 
by  a  promise  to  pay,  give  a  new  term  to  a 
debt  not  barred.  Bishop  v.  Harrison's 
Adm'r,  2  Leigh,  532.  To  restrain  this  power 
to  a  limited  extent— that  is,  as  to  realty  of  a 
decedent— in  1841  (Acts  1841-42,  p.  65,  c  98, 
S  2)  the  Virginia  Legislature  passed  an  act 
contaiciog  the  provision,  "No  debt  shall  be 
protected  against  the  operation  of  the  statute 
of  limitations  by  this  act,  nor  by  any  as- 
sumpsit of  the  executor  or  administrator,  so 
as  to  charge  the  real  estate  in  the  possession 
'of  the  heirs  or  devisees  with  the  payment 
thereof."  Here  we  have  the  broad  enact- 
ment that  no  promise  by  an  executor  or  ad- 
ministrator shall  give  the  debt  a  prolonged 
force'  against  realty.  There  is  no  hint  that 
his  promise  should  be  void  as  to  a  barred 
debt,  bnt  good  as  to  one  not  barred.  The 
act  makes  no  such  distinction.  Can  we  sup- 
pose that  it  was  the  purpose  of  section  8,  c. 
149,  Code  Va.  1849,  to  narrow  the  law  of 
1^41,  and  to  charge  real  estate  by  the  promise 
of  an  executor,  whereas  it  would  not  by  the 
act  of  1841?  It  would  be  a  violent  assump- 
tion to  say  so.  That  it  was  not  so  intended  Is 
clearly  shown  by  the  note  of  the  revisers 
who  reported  the  Code  of  1849  to  the  Legis- 
lature for  its  action.  That  note  says  that  sec- 
tion 8  would  "accomplish  the  object  of  the 
tatter  part  of  the  act  of  1841-42;"  that  is, 
attain  the  object— afTord  the  same  protection 
to  realty  as  did  the  act  of  1841.  Revisers' 
Report,  744.  No  other  section  was  inserted 
to  retain  the  act  of  1841  as  there  was  no 
netid  of  another  section.  Now,  the  Code  of 
1849  for  the  first  time  made  real  estate  of  a 
decedent  assets  for  payment  of  general  debts 
tbe  same  as  personalty,  and  we  cannot  sup- 
pose that  It  was  intended  to  make  an  ex- 
ecutor's promise  charge  the  personalty, '  and 


not  the  realty.  Of  coarse,  that  idea  cannot 
be  for  a  moment  entertained.  It  was  the 
design  In  1849  to  protect  both  against  an  ex- 
ecutor's promise  in  the  only  case  in  which 
they  needed  protection— that  is,  where  the 
promise  was  to  pay  a  debt  not  yet  barred. 
The  law  already  protected  both  personalty 
and  realty  against  an  executor's  promise  to 
pay  a  barred  debt  The  act  of  1841  went  a 
step  farther,  and  protected  realty  against  a 
debt  not  yet  barred,  and  when,  in  1849,  both 
personalty  and  realty  were  made  alike  liable 
to  all  debts,  the  same  protection  was  meant 
for  both.  There  was  no  longer  reason  to 
make  the  difference  between  personalty  and 
realty  made  by  the  act  of  1841.  The  law  al- 
ready denied  effect  to  an  executor's  promise 
to  pay  a  barred  debt,  and  we  must  say  that 
the  Code. of  1849  meant  some  change,  and 
that  was  to  protect  both  alike,  to  deny  any 
power  In  an  executor  or  administrator  to  add 
to  the  burden  of  the  estate,  to  make  it  liable 
where  without  his  act  it  would  be  exempt. 
In  construing  a  statute  we  look  at  the  evil 
to  be  re:nedled,  and  that  was  the  power  of 
an  executor  to  promise  payment  of  a  live 
debt,  not  his  power  to  revive  a  dead  one,  as 
he  had  no  such  power.  Tbe  probability  arls-  ' 
mg  from  the  state  of  the  law  up  to  1849,  and 
the  fiiaklng  of  both  i>er8ona1ty  and  realty  as- 
sets for  debts  and  the  adoption  of  section  8, 
seems  likely  and  strong;  but  that  probability 
does  not  rest  on  those  influences  alone,  but 
It  becotnes  a  certainty  when  we  look  at  the 
report  of  the  revisers.  It  adverts  to  English 
cases  holding  that  a  new  promise  by  an 
executor  must  be  express,  and  must  be  by 
both  where  there  are  two,  and  then  says: 
"We  think  it  wise  not  only  to  follow  It  so 
far  as  It  has  gone,  but  to  go  a  step  farther, 
and  In  accordance  ^ith  the  opinions  of  the 
Supreme  Court  of  the  United  States  in 
Thompson  v.  Peter,  12  Wheat.  565  [6  L.  Ed. 
730],  and  of  the  Supreme  Court  of  Pennsyl- 
vania in  Fritz  V.  Thomas,  1  Wheat  66  [29 
Am.  Dec.  39],  establish  that  In  an  action 
against  a  personal  representative  no  proof  of 
acknowledgment  or  promise  by  him  will  take 
the  case  ont  of  the  statute  of  limitations. 
The  section  will  accomplish  this  purpose,  and 
at  the  same  time  attain  the  object  of  the  lat- 
ter part  of  the  second  section  of  the  act  of 
1841  (Acts  1841-42,  p.  65,  c.  98),  which  pro- 
vides that  no  debt  shall  be  protected  against 
tbe  statute  of  limitations  by  any  assumpsit 
of  the  executor  or  administrator,  so  as  to 
change  the  real  estate  in  the  possession  of 
the  heir  or  devisee  with  the  payment  there- 
of." The  Legislature  passed  section  8  with 
that  explanation  of  its  aim  and  legal  effect 
before  It,  and  may  we  not  therefore  say  that 
It  Intended  to  utterly  deny  in  all  cases  power 
in  an  executor  or  administrator  to  make  any 
promise  having  any  effect  to  prevent  the  bar 
of  the  statute?  And  why  should  this  power 
not  be  denied?  The  man  Is  dead;  the  ad- 
ministrator takes  the  estate  as  he  finds  it 
simply  to  gather  In  assets,  pay  debts,  and  dls- 
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tribute.  Chief  Justices  Marshall  and  Gibson, 
in  the  cases  just  mentioned,  strongly  con- 
demned the  policy  of  allowing  a  dead  man's 
representatives  to  bind  the  estate,  as  be  does 
not  possess  requisite  information  touching 
the  debt  to  do  so,  and  for  other  reasons, 

Xalce  the  -words  of  section  9.  How  com- 
prehenslTe!  "No  acknowledgment  or  prom- 
ise" shall  charge  the  estate  "in  any  case 
•  •  '•  In  which  the  decedent's  estate  •  •  • 
could  have  been  protected  under  the  sixth 
section  of  this  chapter."  It  frees  the  estate 
in  any  case  where  it  would  be  free  but  for 
such  promise;  it  eliminates  the  promise. 
There  is  a  shadow  of  question  arising  from 
the  words  "could  have  beeu  protected."  The 
words  are  In  the  past  tense  of  the  potential 
mood.  The  section  does  not  say  "would  be 
protected."  From  this  it  may  be  said  that 
the  words  refer  to  the  date  of  the  promise, 
and  that,  In  the  case  of  a  debt  then  still 
alive,  it  could  not  have  been  protected  by  the 
statute,  and  the  promise  makes  it  no  worse, 
whereas,  as  to  a  dead  debt,  the  law  would 
protect  it  but  for  the  promise.  I  shall  not  be 
so  dogmatic  as  to  say  that  this  argument  has 
not  force,  but  I  will  say  that  it  is  only  one 
'of  several  considerations  entering  into  the 
question,  and  not  conclusive  or  outweighing 
others.  It  is  only  misuse  of  a  tense.  It  does 
not— ought  not  to— frustrate  what,  consider- 
ing everything  pertinent,  was  manifestly  the 
aim  of  the  lawmakers. 

Another  argument  Is  that  section  8,  c.  104, 
of  our  Code  of  1899  contains  the  broad  pro- 
vision that  any  one  may  make  a  new  written 
promise,  and  thus  lose  the  benefit  of  limita- 
tion; and  section  9  comes  in  directly  follow- 
ing, making  an  exception  to  the  capacity  to 
make  such  new  prouilse,  disabling  personal 
representatives  and  Joint  contractors  from 
80  doing.  It  was  designed  to  make  a  clean- 
cut  exception  of  them  from  section  8— take 
them  clear  out  of  It.  The  provision  as  to 
Joint  contractors  in  section  9,  c.  104,  throws 
light  on  this  question.  At  common  law  a 
new  promise  by  one  of  two  Joint  contractors 
deprived  the  other  of  the  plea  of  limitation. 
In  1838  (Acts  1838,  p.  73,  c.  95,  S  1)  an  act 
was  passed  reading:  "And  where  there  shall 
be  two  or  more  Joint  contractors  or  executors 
or  administrators  of  any  contractor,  no  such 
Joint  contractor,  executor  or  administrator 
shall  lose  the  benefit  of  the  said  enactment, 
or  either  of  them,  so  as  to  be  chargeable  In 
any  respect  or  by  reason  only  of  any  written 
acknowledgment  or  promise  made  or  signed 
by  any  other  or  others  of  them." 

The  revisers  and  the  Legislature,  in  adopt- 
ing the  Virginia  section  8,  must  have  consid- 
ered that  all  the  provisions  of  this  act  as  to 
contractors  would  be  attained  by  section  8. 
They  left  out  the  words  of  the  act  of  1838, 
"executors  or  administrators  of  any  contract- 
or." They  were  not  necessary.  Suppose  a 
promise  by  his  administrator.  It  was  deem- 
ed unnecessary  to  retain  those  words,  as  the 
words  "executor  or  administrator"  In  the  act 


would  apply  to  both  the  executor  of  a  single 
and  Joint  contractor.  Do  you  suppose  that.  If 
one  Joint  contractor  should  make  a  new 
promise  to  pay  either  a  dead  debt  or  one 
alive,  it  would  have  any  effect?  I  tbink  not. 
Why  does  not  the  section  Including  both  op- 
erate alike  as  to  both  Joint  contractor  and  de- 
cedent? Before  this  act,  as  It  assumes,  an 
executor  of  a  Joint  contractor  could  bind  the 
surviving  contractor  by  a  promise  before  the 
debt  was  barred,  and  also  after,  some  say. 
This  act  plainly  takes  this  power  entirely 
away  In  both  cases.  If  he  had  that  power  in 
both  cases.  The  act  of  1838  was  not  re-en- 
acted In  the  Code  of  1849,  unless  section  8 
provides  for  It.  If  it  does  not  Include  an 
executor  of  a  Joint  contractor,  then  what? 
He  has  to-day  the  power,  as  at  common  law, 
to  make  such  promise;  but  I  cannot  think  it 
was  so  intended.  You  may,  however,  answer 
that  the  word  "representative"  In  section  8 
Includes  the  executor  of  a  Joint  contractor, 
and  that,  as  In  the  case  of  a  single  contract- 
or, the  executor  can  only  promise  when  the 
debt  is  not  barred.  Even  if  so,  then  It  fol- 
lows that  there  is  no  law  tq  prevenli  such 
promise  where  the  debt  Is  yet  In  life,  accord- 
ing to  the  view  opposite  my  view.  Who  be- 
lieves that  the  Legislature  meant  thus  to  re- 
cant the  act  of  1838,  and  allow  an  executor 
to  prolong  a  debt  yet  unbarred?  It  did  not 
so  intend.  It  thought  that  section  8  would 
cover  this  case,  and.  If  it  did  not  design  to 
let  the  executor  of  a  Joint  contractor  promise 
so  as  to  bind  the  survivor,  why  let  an  execu- 
tor of  a  single  debtor  do  so?  My  opinion  la 
that  by  section  8,  c.  149,  Code  Va.  1849,  and 
section  9,  c.  104,  of  our  Code  of  1899,  the  "ex- 
ecutor of  a  several  or  Joint  contractor"  Is 
meant.  His  powers  are  in  both  cases  taken* 
away.  In  the  same  cases  and  to  the  same  ex- 
tent. This  was  the  mission  of  that  section. 
It  did  not  intend  to  repeal  the  act  of  1838, 
but  Intended  to  make  the  executor  of  both  a 
single  and  Joint  contractor  powerless  to 
promise.  If  not,  then  the  act  of  1838  la  re- 
pealed. 

I  cannot,  on  the  whole,  think  that  Ibe  Leg- 
islature Intended  to  allow  the  act  of  a  dece- 
dent's representative  to  delay  for  years  the 
closing  of  the  estate  and  the  distribution  of 
the  assets,  or  add  to  the  burden  of  its  liabili- 
ty. It  designed  that  he  should  take  the  es- 
tate just  as  the  dead  man  left  it,  and  wind  It 
up.  It  is  not  contended  by  counsel  that  any 
case  in  either  of  the  Virginias  decides  this 
question,  but  that  in  three  cases  opinions  have 
been  expressed  that  an  executor  can  give  ex- 
tended life  to  a  demand  by  a  written  prom- 
ise. These  opinions  are  obiter.  In  Braxton  ▼. 
Harrison's  Kx'rs,  11  Grat.  SO,  and  Switzer 
v.  NofiTsInger,  82  Va.  624,  are  such  obltera. 
The  first  case  arose  before  the  Virginia  Code 
of  1849.  Judge  Moncure,  in  saying  that  tt 
was  well  settled  that  an  executor  could  make 
an  effectual  promise  to  pay  a  debt  not  barred, 
likely  bad  In  mind  the  law  as  it  was  before 
the  Code  of  1849.    The  expression  was  mere- 
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ly  H  passing  expression  In  the  other  case,  not 
considered  well.  So,  in  Smith  t.  Pattle,  81 
Va.  662.  And  further,  if  the  promise  of  an 
administrator  could,  as  it  cannot,  give  pro- 
longed Uf  e  to  a  debt  as  to  the  personalty,  it 
could  not  as  to  the  realty,  with  which  he  has 
no  connection.  Eyen  where  the  administra- 
tor may  new-promise,  he  cannot  thereby 
charge  realty.  Steele  ▼.  Steele's  Adm'r,  61 
Ala.  438,  38  Am.  Rep.  16;  Berers  y.  Park,  88 
N.  C.  456.  As  no  promise  of  an  administra- 
tor can  avail,  this  remark  is  useless;  but  the 
decree  charged  the  realty  In  this  case. 

As  the  heirs  pleaded  the  statute  of  limita- 
tions in  their  answer  to  the  original  and  first 
amended  bill,  that  was  suffibient,  though  they 
did  not  answer  the  second  amended  bill.  If 
this  were  not  so,  there  can  be  no  doubt  bnt 
that  the  answer  of  the  administrator  to  that 
bill  would  serve  the  heirs  as  to  the  defense 
of  the  statute.  When  he  defends  the  person- 
alty, he  defends  the  realty.  If  a  debt  does 
not  bind  personalty,  neither  does  it  bind  the 
realty  of  a  decedent;  Its  defeat  as  to  one  is 
defeat  as  to  the  other.  This  plea  certainly 
defends  the  Interest  of  the  children  as  to  their 
share  In  the  personalty,  and  it  would  be  dry 
technicality  for  the  court  to  exempt  the  per- 
sonalty on  the  plea  of  the  statute  by  the  ad- 
ministrator, and  then  bold  the  realty  liable 
because  the  heirs  have  not  pleaded  it  Is  it 
possible  that,  in  a  chancery  suit  to  charge 
both  personalty  and  realty  of  a  decedent  with 
debts,  the  plea  of  limitation  by  the  adminis- 
trator is  not  enough,  but  the  heirs  must  also 
plead  it? 

But  it  is  contended  that  the  second  amend- 
ed bill,  setting  up  the  letters  written  by  one 
administrator  as  new  promises,  and  char- 
ging that  In  writing  them  be  acted  as  agent 
for  the  other  heirs,  stands  without  answer  by 
them,  and  is  taken  for  confessed  as  to  them, 
and  proves  such  agency  without  other  proof, 
and  binds  the  land  by  the  new  promises. 
The  answer  says  it  is  "the  separate  answer 
of  William  Li.  Cunningham,  one  of  the  ad- 
ministrators." Is  it  that  of  William  L.  Cun- 
ningham as  an  individual  heir,  the  word  "ad- 
ministrator" being  mere  description  of  the 
person?  We  must  look  at  the  pleading  entire. 
It  contains  matter  proper  for  the  party  to 
pot  in  for  the  defense  of  the  estate,  denying 
the  bond  and  pleading  limitation;  and  prop- 
er for  his  own  defense,  that  same  matter, 
and  that  he  did  not  write  the  letters  binding 
his  Interest  In  the  estate;  and  it  denied  the 
agency.  Thus,  we  ought  to  treat  it  as  the 
answer  of  the  administrator  and  in  his  own 
right  as  an  indlvidaal  hehr.  I  hold  that  as  an 
answer  of  the  administrator  and  of  one  co- 
parcener, since  the  interest  of  the  heirs  are 
joint,  and  the  liability  of  all  grows  alone 
from  the  bond  of  the  ancestor,  as  the  heirs 
are  sharers  in  both  personalty  and  realty, 
that  answer  serves  to  defend  both  estates 
and  all  the  heirs.  Why  not?  It  denies  the 
same  facts  which  their  answers  would  deny. 
The  fact  it  denies,  if  true,  operates  to  defeat 


the  whole  demand,  as  weQ  for  one  heir  as 
another.  It  is  the  same  defense  common 
to  all.  It  would  be  unreasonable  to  say  that 
there  Is  no  debt  as  to  the  personalty,  yet  a 
binding  one  as  to  realty;  or  no  debt  because 
defeated  as  to  one  heir,  yet  a  debt  as  to  the 
others.  High  authority  sustains  this  posi- 
tion. In  Clason  v.  Morris,  10  Johns.  524,  538, 
Spencer,  J.,  said:  "I  believe  not  a  case  can 
be  found  in  which  it  is  Insinuated  that  where 
there  are  two  defendants  having  a  joint  in- 
terest, and  one  appears  and  answers,  and  dis- 
proves the  plaintiff's  case,  the  plaintiff  can 
have  a  decree  against  the  other  who  had 
made  default,  and  against  whom  the  bill  was 
taken  pro  confesso.  It  would  be  unreason- 
able to  hold  that,  because  one  of  the  defend- 
ants had  ma4e  default,  the  plaintiff  should 
have  a  decree  against  him,  when  the  court  la 
satisfied  from  proofs  offered  by  the  other 
that  in  fact  the  plaintiff  is  not  entitled  to  a 
decree.  Though  I  have  not  met  with  a  case 
in  equity  to  the  point,  yet,  pursuing  the  anal- 
ogy between  proceedings  at  law  and  in  eq- 
uity, we  are  not  without  very  clear  authority; 
for  it  is  a  well-settled  principle  that,  in  ac- 
tions upon  contracts,  the  plea  of  one  defend- 
ant Inures  to  the  benefit  of -all,  for,  the  con- 
tract being  entire,  the  plaintiff  must  succeed 
upon  It  against  all  or  none,  and  therefore,  if 
the  plaintiff  falls  at  the  trial  upon  the  plea 
of  one  defendant,  he  cannot  have  judgment 
against  those  who  let  Judgment  go  by  de- 
fault. It  would  require  the  most  binding  au- 
thority to  induce  me  to  yield  assent  to  such  a 
proposition  set  up  by  respondent's  counsel; 
and,  indeed,  the  result  would  be  extraordina- 
ry, for  if  one  defendant  entitled  himself  to 
a  decree,  where  the  Interestr  is  Joint  and  In- 
separable, a  decree  must  be  made  In  his  fa- 
vor.as  to  a  moiety  of  the  matter  in  issue,  and 
against  the  other  in  default  for  the  other 
moiety— that  is,  the  plaintiff  would  get  half 
a  decree,  and  the  other  defendant  the  other 
half."  This  principle  is  sustained  by  Ashby 
V.  Bell's  Adm'r,  80  Va.  811,  where  one  de- 
fendant to  a  Joipt  obligation  pleaded  limita- 
tion, and  the  bill  was  taken  for  confessed  as 
to  another,  the  plea  was  held  good  as  to  both, 
and  it  was  announced  as  law  that  where  the 
cause  of  action  is  Joint,  and  one  defendant 
disproves  the  plaintiff's  case,  unless  it  be  on 
some  defense  purely  personal  to  himself,  no 
decree  can  go  against  the  others.  This  is 
where  the  defense  is  common  to  all.  Car- 
tigne  y.  Raymond,  4  Leigh,  579,  holds  the 
same.  In  a  suit  to  charge  land  as  fraudu- 
lently conveyed  to  a  party,  her  administra- 
tor answered,  denying  the  fraud  and  assert- 
ing tliat  the  grantee  paid  value  for  the  con- 
veyance. It  was  held  that  this  answer  went 
to  the  defense  of  the  heirs,  who  did  not  an- 
swer. The  administrator  had  no  connection 
with  the  land,  and  the  personalty  was  not 
Involved;  but  there  was  the  answer  oppos- 
ing the  defense.  Terry  v.  Fontaine's  Adm'r, 
S3  Va.  451,  2  S.  B.  743.  But  how  as  to  tbe 
agency?     Principles  above  apply.     William 
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L.  Cunnlngliam  denied  it  Could  it  be  de- 
creed to  exist  alone  on  the  bill  because  tbe 
other  heirs  did  not  answer  in  the  face  of  that 
denial?  In  Johnston  v.  Zane's  Trustees,  11 
Orat.  668,  the  court  said:  "It  Is  said  that 
though  Mrs.  Zane  has  not  answered,  and  the 
allegations  of  tbe  bill  are  as  to  ber  to  be  tak- 
en for  confessed,  and  that  therefore,  the  pre- 
ezlstence  of  the  debt  being  admitted,  the  ap- 
pellant Is  entitled  to  relief  to  the  extent  of 
any  interest  she  may  bare  in  tbe  subject  I 
tuive,  however,  already  shown  that  there  is 
no  such  allegation  in  tbe  bill;  and,  if  there 
nad  been,  the  answer  of  Sliriver,  the  trustee, 
would  serve  to  put  it  in  issue  for  ber  bene- 
St,  and  that  of  all  others  claiming  under  the 
deeds.  For  this  purpose,  he  may  properly  be 
regarded  as  representing  tbe  cestnis  que 
trustent  and  bis  answei;  will  inure  alike  to 
the  benefit  of  all." 

A  trustee  sold  land  under  a  trust  deed. 
The  purchaser  alleged  that  the  creditor 
agreed  to  make  a  general  warranty,  and  h« 
was  unwilling  to  accept  a  trustee's  deed. 
Tbe  trustee  denied  this  contract  in  his  an- 
swer, and  it  was  held  that  this  answer  went 
to  the  benefit  of  the  heirs  of  the  creditor  to 
deny  that  contract  though  they  did  not  ap- 
pear. The  fact  set  up  by  tbe  trustee  de- 
feated tbe  claim,  because  it  showed  there 
could  be  no  decree  on  its  basis.  Payne  v. 
Graves,  5  Leigh,  661,  579. 

On  these  principles  I  think  that  answer  de- 
nying the  agency  operated  as  a  denial  of  it 
for  all  the  heirs.  These  letters  do  not  purport 
to  have  been  written  as  agent.  They  bear 
no  mark  of  being  acts  of  an  agent  or  in  be- 
half of  any  principal,  which  they  must  do  to 
bind  by  their  force.  Mechem,  Agency,  !§  432, 
445;  1  Am.  &  Eng.  Bncy.  L.  1035.  There  is 
nothing  else  appealed  to  to  show  such  agency 
except  that  William  L.  Cunningham  man- 
aged tbe  land  and  was  trying  to  sell.  This 
he  would  do  for  himself.  And  what  if  in  that 
he  was  acting  for  them?  No  general  agency 
is  proven,  and,  if  he  was  agent  in  managing 
or  trying  to  sell  the  land,  that  does  not  prove 
that  he  was  special  agent  to  make  a  new 
promise.  His  special  power  tor  that  act 
must  be  shown,  and  it  is  not.  William  L>. 
Cunningham  never  declared  that  he  was  spe- 
cial agent  to  make  such  promise  for  the  oth- 
er heirs.  Hfs  acts  cannot  make  him  such, 
though  they  expressly  purported  to  be  done 
as  agent  as  "neither  the  declarations  nor 
acts  of  a  man  can  be  given  in  evidence  to 
prove  that  he  is  the  agent  of  another."  Gar- 
ber  v.  Blatchley,  51  W.  Va.  147,  41  S.  E.  222. 
One  dealing  with  a  special  agent  must  look 
out  for  his  authority.  Dyer  v.  Duffy,  39  W. 
Va.  148,  19  8.  B.  540,  24  L.  R.  A.  339.  Those 
letters  do  not  prove  agency — could  not  if  they 
spoke  agency;  but  they  do  not  so  speak. 

Do  those  letters  bind  the  interest  of  Wil- 
liam L.  Cunningham  in  tbe  assets?  They  do 
not  otherwise  bind  him;  but  that  is  not  in- 
volved, as  such  is  not  the  purpose  of  the 
suit     (1)  He  wrote  only  as  administrator. 


He  had  no  intent  to  bind  himself  personally 
or  bis  Interest  In  the  land.  (2)  I  cannot 
see  that  an  beir  can  give  a  paper  operating 
merely  as. a  new  promise  of  a  debt  of  his 
father,  because  a  new  promise  is  by  blm 
who  owes  the  debt  and,  unless  tbe  beir 
gives  a  deed  of  trust  on  his  share,  I  do 
not  Bet  that  be  can  otherwise  bind  it  (3) 
The  letters  are  not  sufficient  to  be  new 
promises.  In  Quarrier's  Adm'r  v.  Qnarrier's 
Heirs,  36  W.  Va.  810,  15  8.  B.  164,  it  Is  hdd: 
"A  now  promise  mast  not  be  uncertain.  It 
must  acknowledge  a  fixed  sum,  or  a  balance 
which  admits  of  ready  and  certain  ascer- 
tainment" The  promise  must  be  express 
to  pay,  or,  if  a  mere  acknowledgment  it 
must  be  unqualified,  without  condition.  Im- 
porting intent  to  pay  without  reference  to 
a  future  settlement;  It  must  be  determinate 
and  unequivocal,  so  as  to  be  tantamount  to 
an  express  promise  to  pay.  Abrahams  v. 
Swann,  18  W.  Va.  274,  41  Am.  Bep.  692; 
Stansbury  v.  Stansbury's  Adm'rs,  20  W.  Va. 
23.  Try  the  letters  by  these  rules.  One 
asks  for  amount  of  "your  note,"  and  says: 
"I  have  no  doubt  bis  estate  will  hold  out" 
That  will  not  do.  Another  says:  "I  want 
to  come  over  to  your  place,  and  talk  to  you 
al>out  your  debt  against  tbe  estate  of  my 
father."  This  will  not  do.  In  another  he 
speaks  of  selling  the  farm,  and  says:  "I 
now  ask  you.  If  we  cannot  get  that  price 
publicly,  will  you  take  it  at  that?.  You 
have  a  big  pile  in  it— would  not  feel  the 
buying  of  It  very  much."  What  tliat  "pile" 
is— Its  amount— is  not  given;  simply  that 
some  indebtedness  existed.  Now,  an  ac- 
knowledgment must  be  equivalent  to  a 
promise  to  pay.  This  is  not  Of  course,  tbe 
letter  simply  sending  fl25  on  indebtedness 
will  not  do,  as  partial  payment  does  not 
serve  as  a  new  promise.  And  there  were 
two  notes.  To  which  does  it  apply?  In  an- 
other letter  he  speaks  of  tbe  general  indebt- 
edness, saying  how  he  expected  to  arrange 
it  without  any  reference  to  any  particular 
debt  saying  that  none  of  the  creditors  need 
feel  uneasy,  as  tbe  debts  only  amounted  to 
18,500,  and  tbe  land  would  bring  more,  and 
the  heirs  would  sell.  If  they  could,  rather 
than  carry  the  load  and  worry.  Of  course, 
this  does  not  acknowledge  any  particular 
debt  or  any  amount  In  one  of  the  letters, 
referring  to  a  partial  payment  be  said: 
"I  hope  to  send  you  more  soon."  In  an- 
other he  speaks  of  bis  desire  to  sell,  and  of 
dividing  the  property  among  all  creditors, 
and  asks  if  S.  S.  Cunningham  could  put  tbein 
on  the  track  to  borrow  $5,000  at  5  per  cent 
He  said:  "I  would  like  to  see  you  and  talk 
about  It"  About  what?  That  particular 
debt?  Or  what  arrangement  to  make  as  to 
all?  Or  as  to  getting  a  loan?  Or  as  to 
best  means  of  selling  or  dividing  the  farm 
among  creditors?  The  letter  does  not  say. 
The  expression  of  hope  to  pay  soon.  Pay 
what  amount?  Tbe  letter  does  not  say. 
A  promise  to  settle,  or  pay  an  amount  there- 
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after  to  be  agreed,  will  not  do.  Quarrler's 
Adm'r  v.  Qnarriefs  Heirs,  36  W.  Va.  310, 
15  8.  B.  154;  Bell  v.  Crawford,  8  Grat  110. 
Bo,  these  letters  are  not  new  promisea  to 
charge  OTen  their  writer's  share  In  the  es- 
tate.   They  are  not  mortgages  on  It 

Therefore,  we  reverse  the  decree,  reject 
the  bond  of  $2,814.40  given  by  James  L. 
Cunningham  to  S.  S.  Cunningham  as  a  debt 
against  the  estate  of  James  L.  Cunningham, 
and  remand  the  case  to  the  circuit  court  for 
further  proceMlngs. 

McWHORTER,  P.  (dissenting).  The  exec- 
utor of  S.  S.  Cunningham,  Casper  Sbnnk, 
filed  his  bill  in  the  circuit  court  of  Berkeley 
county  at  the  October  rules,  1895,  on  behalf 
of  himself  and  all  other  creditors  of  James 
L.  Cunningham,  deceased,  who-  would  come 
In  and  contribute  to  the  costs,  against  Wil- 
liam L.  Cunningham  and  J,  N.  Cunningham, 
In  their  own  right  and  as  administrators  of 
Bald  James  I<.  Cunningham,  deceased,  John 
K.  Cunningham  and  Annie  B.  Cunningham, 
his  wife,  Mattle  A.  Cunningham,  Mary  Cun- 
ningham, widow. of  A.  P.  Cunningham,  E. 
B.  Faulkner,  trustee,  A.  C.  Nadenbouch, 
trustee,  E.  B.  Faulkner  and  C.  J.  Faulkner, 
administrators  with  will  annexed  of  C.  J. 
Fanlkner,  deceased,  and  the  National  Bank 
of  Martlnsburg,  a  corporation,  setting  np 
two  notes  made  by  said  James  L.  Cunning- 
ham in  his  lifetime  to  S.  S.  Cunningham,  one 
dated  June  10,  1881,  for  $2,314.40,  at  one 
day  (alleged  in  bill  to  be  at  one  year),  and 
tfad  other  dated  September  28,  1885,  for  $100, 
at  one  day  after  date;  that  both  of  said 
notes  remained  wholly  unpaid,  except  cer^ 
.tain  payments  mentioned  In  the  bill,  viz.: 
Jane  27,  1885,  $100;  March  14,  1888,  $125; 
May  9,  1893,  $277.72,  paid  by  W.  L.  and 
J.  N.  Cunningham,  administrators  of  James 
li.  Cunningham,  deceased;  March  31,  1893, 
SSCN)  paid  by  W.  L.  Cunningham,  one  of  said 
administrators;  and  May  7,  1894,  $100  paid 
by  W.  L.  Cunningham— all  of  which  pay- 
ments were  applied  to  the  larger  note.  He 
alleged  that  on  the  25th  day  of  August,  1886, 
said  James  L.  Cunningham  in  his  lifetime 
'wrote  a  letter  and  signed  by  himself,  and  de- 
livered same  to  S.  S.  Cunningham,  acknowl- 
edging said  note  for  $2,314.40  to  be  due 
'  and  unpaid,  and  promised  to  pay  the  same, 
bat  no  part  of  it  had  ever  been  paid,  except 
said  payments  mentioned;  that  said  James 
Li.  Cunningham  departed  this  life  intestate 
August  25,  1887,  and  defendant  administra- 
tors were  duly  appointed  and  qualified  as 
such;  that  in  1895  S.  S.  Cunningham  died, 
leaving  a  will  In  which  plaintiff  was  ap- 
pointed executor,  and  who  was  duly  quali- 
fied as  such  executor;  that  said  James  L. 
Cunningham  left  a  widow,  who  died  in  Feb- 
rnary,  1885,  and  left  as  his  heirs  at  law  the 
following  children:  John  K.  Cunningham, 
t^hose  wife's  name  is  Annie  E.  Cunning- 
bam;  William  L.  Cunningham,  a  single 
man;  J.  N.  Cunningham,  a  single  man;  Mat- 


tie  A.  Cunningham,  a  single  woman;  and 
A.  P.  Cunningham,  who  some  time  in  the 
spring  of  1885  died  inte3tate  without  chil- 
dren, leaving  a  widow,  Mary  Cunningham, 
and  his  brothers  and  sisters,  as  his  heirs  at 
law;  that,  said  James  li.  Cunningham  left 
a  large  and  valuable  personal  estate,  which 
passed  Into  the  Iiands  of  the  admlnlBtrators, 
amounting,  as  shown  by  their  sale  list,  to 
$4,536.48;  that  said  administrators  had  made 
no  settlement  of  their  administration  ac- 
counts; that  in  addition  to  the  personal  es- 
tate said  decedent  left  two  valuable  tracts 
of  land  in  Berkeley  county,  one  containing 
219  acres,  1  rood,  and  28  perches,  the  other 
489  acres,  1  rood,  specifically  described  in 
the  exhibits  filed  with  the  bill;  that  on  Sep- 
tember 12,  1887,  the  widow  and  heirs  of  said 
James  L.  Cunningham  conveyed  all  of  said 
real  estate  to  A.  C.  Nadenbouch,  trustee,  to 
secure  the  payment  to  B.  B.  Faulkner  and 
C.  J.  Faulkner,  administrators  with  the  will 
annexed  of  C.  J.  Faulkner,  deceased,  an  in- 
debtedness of  $3,500,  evidenced  by  three  cer- 
tain bonds  of  said  heirs  bearing  even  date 
with  said  deed  <rf  trust,  which  deed  was  filed 
as  an  exhibit.  He  alleged  the  payment  of 
said  bonds,  although  the  deed  of  trust  was 
not  released  upon  the  records;  that  on  De- 
cember 3,  1889,  said  A.  P.  Cunningham  con- 
veyed to  E.  B.  Faulkner,  trustee,  all  of  his 
Interest  in  said  tracts  of  land  in  trust  to 
secure  William  L.  Cunningham  and  J.  N. 
Cunningham  as  indorsers  on  a  note  for  $500 
made  by  said  A.  P.  Cunningham,  payable 
90  days  after  date,  and  discounted  at  thp 
National  Bank  of  Martlnsburg,  and  exhibit- 
ed said  deed  of  trust;  and  that  same  had 
been  paid  off,  though  not  released  on  record; 
that  besides  his  own  he  knew  of  no  other 
indebtedness  agahist  the  estate  of  said 
James  L.  Cunningham— and  prayed  for  con- 
vention of  the  creditors,  and  order  of  ref- 
erence to  ascertain  debts,  priorities,  etc.,  and 
settlement  of  accounts  of  administrators  of 
said  decedent. 

At  March  rules,  1896,  by  permission  of  the 
court,  James  Pindley,  who  had  been  ap- 
pointed administrator  de  bonis  non  cum  tes- 
tamento  annexo  of  S.  S.  Cunningham,  de- 
ceased (the  executor,  Shnnk,  having  died), 
filed  his  amended  bill  against  the  same  par- 
ties named  as  defendants  In  the  original  bill 
and  L.  O.  Gerllng,  sheriff,  administrator  of 
A.  P.  Cunningham,  deceased,  which  amend- 
ed bill  corrects  the  dates  of  some  of  the 
payments  on  said  larger  note  as  stated  In 
the  first  bill,  and  prays  for  settlement  of  ad- 
ministration a<!counts  of  said  administrators 
and  distribution  of  the  personal  assets 
among  the  parties  entitled  thereto,  and  that, 
should  the  personal  e,state  prove  insufficient 
to  pay  all  the  plalntifiTs  debt,  the  real  as- 
sets left  by  said  James  L.  C!unntngham,  and 
which  descended  to  his  heirs  who  are  made 
parties  to  the  suit,  might  be  subjected  to 
the  payment  ot  said  Indebtedness  and  for 
general  relief. 
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On  the  2l8t  of  January,  1887,  tbe  answer  of 
William  L.  Cunningham,  one  of  tbe  adminis- 
trators, was  filed,,  and  general  replication 
thereto,  and  tbe  cause  was  referred  to  Com- 
missioner In  Chancery  W.  B.  Colston,  with 
Instructions  to  state  and  settle  tl^e  accounts 
of  said  administrators  of  James  L.  Cunnlng- 
bam,  and  to  ascertain  and  report  tbe  real  es- 
tate of  said  decedent,  James  L.  Cunningham, 
with  its  fee  simple  value,  and  the  debts 
against  tbe  estate  of  said  decedent,  together 
with  their  respective  amounts  and  priorities. 
Tbe  answer  of  said  Cunningham  admitted 
tbe  execution  of  the  deeds  of  trust  as  alleged 
in  the  amended  bill,  did  not  admit  the  mak- 
ing  of  the  notes  of  $2,314.40  and  $100  as  al- 
leged, but  controverted  the  making  thereof 
by  bis  Intestate,  and  denied  tbe  writing  of 
tbe  letter  of  August  25,  1886,  by  his  testa- 
tor, as  alleged,  aclcnowledglng  said  note  of 
$2,314.40,  and  promising  to  pay  it,  and  aver- 
red that  no  promise  in  writing  or  acknowl- 
edgment of  said  notes  had  been  made  by  bia. 
said  decedent,  or  by  his  administrators,  or 
either  of  them,  within  the  period  of  10  years 
next  before  tbie  commencement  of  this  suit, 
which  would  bind  James  L.  Cunningham's 
administrators  or  executors  or  his  heirs  for 
tbe  payment  of  said  sums  of  money,  and  ex- 
pressly set  up  tbe  statute  of  limitations  as  a 
bar  against  the  collection  of  the  said  notes, 
or  either  of  them,  by  plaintiff.  On  the  13tb 
of  July,  1897,  William  L.  Cunningham  and 
J.  N.  Cunnlagbam,  In  their  own  right,  and 
John  E.  Cunningham,  Mattie  A.  Cunning- 
bam,  and  Mary  E.  Cunningham,  filed  their 
answer  to  the  original  and  amended  bills,  to 
which  plaintiff  replied  generally.  The  an- 
swer avers  that  said  S.  S.  Cunningham  was 
at  tbe  time  of  bis  death,  and  for  more  than 
20  years  previous  thereto  had  been,  a  resi- 
dent of  the  town  of  Willlamsport,  In  Mary- 
land, just  on  the  opi>osite  side  of  the  river 
from  Berkeley  county,  in  West  Virginia,  and 
owned  quite  a  considerable  quantity  of  prop- 
erty in  said  Berkeley  county,  and  for  a  long 
period  of  years  bad  been  president  of  a  bank 
in  Willlamsport  and  director  thereof,  which 
did  a  large  amount  of  business  with  the  dtl- 
zeoB  of  Berkeley  county,  such  as  is  generally 
transacted  between  banks  and  their  custom- 
ers and  patrons,  including  loaning  money, 
discoimting  notes,  etc.,  and  that  during  such 
time  S.  S.  Cunningham's  acquaintance  with 
business  people  and  transactions  in  Berkeley 
county  was  quite  extensive,  making  loans  to, 
and  taking  notes  and  bonds  from,  many  of 
them,  either  on  his  own  account  or  on  ac- 
count of  his  said  bank;  that  although  re- 
spondents did  not  admit  tbe  making  of  tbe 
note  or  bond  by  James  L.  Cunningham  for 
12,314.40  to  said  S.  S.  Cunningham,  and  de- 
nied the  same,  they  averred  that  the  said  ad- 
ministrators of  James  L.  Cunningham,  or  one 
of  them,  did  send  to  said  S.  S.  Cunningham 
on  the  31st  of  March,  1893,  the  sum  of  $500, 
and  on  tbe  7th  of  May,  1894,  the  further  sum 
of  $100,  which  remittances  were  nude  by 


said  administrators,  or  one  of  them,  on  tbe 
claim  and  representation  to  them  by  said  B. 
S.  Cunningham  that  tbe  estate  of  James  L>. 
Cunningham  was  legally  liable  to  him  for  the 
payment  of  the  said  sums  of  money,  be  (said 
S.  S.  Cunningham)  carefully  concealing  tbe 
fact  that.  If  there  had  been  any  such  note  or 
bond  as  tbe  one  for  $3,314.40  In  the  bill  men- 
tioned and  described,  it  had  long  before  that 
time  been  barred  by  the  statute  of  limita- 
tions, a  fact  unknown  to  said  administrators 
until  after  tbe  commencement  of  this  suit. 
Respondents  charged  that  the  application  by 
the  said  S.  S.  Cunningham  of  the  sums  of 
$500  and  $100  to  an  alleged  bond  or  note 
held  by  him  at  that  time,  and  which  was 
then  barred  by  the  statute  of  IlmitationB,  un- 
known, however,  by  said  administrators,  waa 
illegal  and  fraudulent;  that  so  much  of  said 
money  should  have  been  applied  by  him  as 
a  payment  on  the  $100  note  or  bond  as  wonld 
be  Bufhcient  to  satisfy  It,  and  the  remainder 
of  said  remittances  by  said,  administrators,  or 
one  of  them,  should  have  been  returned  to 
them  as  having  been  made  in  ignorance  and 
by  mistake  of  fact,  to  be  administered  by 
them  according  to  law;  and  respondents 
claimed  the  benefit  of  tbe  statute  of  limita- 
tions as  a  defense  against  any  indebtedness 
by  said  alleged  note  of  $2,314.40,  and  asked 
for  a  decree  in  favor  of  the  administrators  of 
James  L.  Cunningham  against  said  James 
Flndley,  administrator,  for  the  excess  of  the 
aggregate  of  the  said  two  sums  over  the  in- 
debtedness evidenced  by  tbe  $100  note  or 
bond,  with  interest,  etc.  To  wMch  answer 
plaintiff  demurred,  and  filed  a  special  replica- 
tion, wherein  be  admits  that  S.  S.  Cunning- 
ham lived,  as  alleged  in  tbe  answer,  at  Wil-. 
liamsport,  Md.,  and  owned  a  considerate 
quantity  of  property  in  Berkeley  county,  and 
was  president  and  director  of  a  bank,  but 
denies  that  said  bank  did  a  large  amount  of 
business  with  the  citizens  of  Berkeley  coun- 
ty, such  as  is  usually  transacted  between 
banks  and  tbeir  customers  or  patrons,  in- 
cluding the  lending  of  money  and  the  dis- 
counting of  notes,  etc.,  or  that  his  acquaint- 
ance with  the  business  people  and  transac- 
tions in  Berkeley  county  was  extensive,  or 
that  he  frequently  made  loans  to  them,  and 
took  notes  and  bonds  from  them,  either  on 
bis  own  account  or  on  account  of  said  bank; 
alleges  that  it  is  true,  as  stated,  that  the  ad- 
ministrators of  James  L.  Cunningham  paid 
the  sums  of  $500  and  $100,  that  they  were 
paid  on  account  of  the  indebtedness  mention- 
ed and  described  in  plaintiff's  original  and 
amended  bills,  without  any  specific  directions 
as  to  bow  .the  same  should  be  applied,  and 
that  said  S.  S.  Cunningham,  in  the  absence 
of  any  such  direction  by  the  party  making 
the  payments,  applied  same  on  the  note  then 
due  and  owing  to  him  from  said  James  !•. 
Cunningham,  deceased,  for  $2,314.40,  bearini; 
date  June  10,  1881,  but  denies  that  the  pay- 
ments were  made  by  the  administrators  un- 
der any  mistake  of  fact  in  connection  with 
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tbe  debts  on  which  «ame  were  being  paid; 
denies  that  said  S.  S.  Cunningham  concealed 
from  said  administrators  of  James  L.  Cun- 
ningham, deceased,  any  fact  in  connection 
with  said  notes,  either  as  to  the  date  of  tbe 
same,  tbe  time  when  due,  or  the  amounts 
owing  thereon,  but,  on  tbe  contrary,  furnish- 
ed the  said  admlnlstratorg  full  information  in 
all  these  respects  by  sundry  statements  and 
calculations  of  tbe  amounts  due,  thereby  glr- 
tng  them  full  information  in  all  these  re- 
spects as  to  the  nature  of  said  indebtedness; 
denies  there  was  any  mistake  of  fact  un- 
der which  they  made  said  payments,  but  the 
mistake,  If  any,  on  their  part,  was  a  mistake 
of  law.  Therefore  he  says  the  defendants 
ought  not  to  take  anything  by  their  answer, 
so  far  as  the  same  Is  In  the  nature  of  a  cross- 
bill, and  prays  that  he  may  be  dismissed,  etc. 
At  the  Norember  rules,  1897,  plalntllT  filed 
his  second  amended  bill,  to  which  defendant 
William  Ii.  Cunningham  demurred  on  the 
1st  day  of  February,  1898,  of  which  de- 
murrer the  court  took  time  to  consider,  and 
on  April  29,  1898,  the  court  overruled  the  de- 
murrer, and  granted  demurrant  leave  to  an- 
swer within  30  days.  The  said  bill  adopts 
the  averments  and  allegations  of  the  original 
and  amended  bills,  and  refers  to  tbe  answer 
of  William  L.  Cunningham,  one  of  tbe  ad- 
ministrators of  James  L.  Cunningham,  to 
the  original  and  amended  bill,  tn  which  he 
pleaded  and  relied  upon  the  statute  of  lim- 
itations to  prevent  the '  recovery  of  plain- 
tiff's debts;  and  plaintiff  alleges  that  the 
debts  set  up  in  said  bills  and  in  this  second 
amended  bill  are  not  barred,  and  that  he 
sbonld  not  be  prevented  from  recovering  the 
same^  either  against  personal  or  real  assets 
of  the  estate  of  James  L.  Cunningham,  by 
reason  of  the  facts  set  out  In  his  said  second 
amended  bill,  and  proceeds  to  exhibit  various 
letters,  statements,  and  correspondence  be- 
tween said  William  L.  Cunningham,  who 
plaintiff  alleges  was  not  only  the  acting  and 
active  administrator  of  the  estate  of  James 
L.  Cunningham,  deceased,  but  the  agent  of 
his  co-admlnlstrator,  J.  N.  Cunningham,  and 
also  in  Ills  own  right  and  as  agent  of  the  oth- 
er heirs  and  distributees  of  James  L.  Cun- 
ningham and  S.  S.  Cunningham,  whereby  it 
is  alleged  that  said  W.  L.  Cunningham  ac- 
knowledged in  writing,  and  signed  by  him- 
self, the  existence  of  the  indebtedness  due 
plaintiff's  decedent  on  said  two  notes  or 
bonds  of  $2,314.40  and  $100,  and  in  his  said 
capacities  expressly  promised  to  pay  tbe 
same,  witb  the  full  knowledge  at  the  time 
of  making  such  acknowledgment  and  prom- 
ise of  the  character  and  nature  of  such  in- 
debtedness of  his  father's  estate;  alleges 
that  shortly  after  the  death  of  plaintitTs 
decedent,  and  both  before  and  after  the  in- 
stitution of  this  suit,  he  had  made  and 
caused  to  be  made  careful  search  among  all 
the  papers  of  S;  S.  Cunningham,  deceased,  for 
letters,  correspondence,  and  other  memoran- 
da relating  to  the  indebtedness  of  James  L. 


Cunningham  to  the  estate  of  plaintiff's  dece- 
dent, and  these  papers,  except  Exhibit  No.  6, 
were  not  found,  although  due  diligence  was 
used  in  the  search,  until  about  three  weeks 
prior  to  the  writing  of  the  second  amended 
bill,  when  the  same  were  discovered  by  acci- 
dent, as  plaintiff  was  Informed  and  believed, 

by  one  Mrs.  Jefferson,  in  the  back 

drawer  of  an  old  desk  used  by  plaintiff's 
decedent;  that  with  the  paper  writings  filed 
with  the  bill  signed  by  William  L.  Cunning- 
ham were  found  the  annexed  copies  of  what 
were  evidently  replies  thereto  in  the  hand- 
writing of  plaintiff's  decedent,  the  originals 
of  which  plaintiff  believed  and  charged  were 
sent  and  mailed  to  and  received  by  said  de- 
fendant William  Ii.  Cunningham,  and  called 
upon  said  William  L.  Cunningham  to  discov- 
er and  produce  the  original  of  the  paper 
writings,  copies  of  which  were  filed  with  said 
second  amended  bill  as  exhibits;  alleges  that 
said  administrators,  William  L.  and  J.  N. 
Cunningham,  as  he  was  informed,  claim  to 
have  paid  and  taken  up  a  number  of  debts 
against  the  estate  of  their  decedent,  on  ac- 
count of  which  there  is  owing  to  them  as  ad- 
ministrators a  large  sum  of  money  from  the 
estate;  that  such  debts  to  which  they  are 
entitled  by  subrogation  are  not  barred  by  the 
statute  of  limitations,  but  are  valid  and  sub- 
sisting debts  against  the  real  estate  of  their 
decedent;  and  if,  therefore,  it  should  appear 
that  the  debts  due  to  plaintiff's  decedent  are 
not  barred  as  to  the  personal  assets,  but  are 
barred  as  to  tbe  real  assets  of  the  said  James 
L.  Cimnlngham,  then  plaintiff  asks  that  the 
assets  may  be  marshaled,  so  that  the  credit- 
ors whose  debts  are  not  barred  as.  to  the  real 
assets  may  be  required  to  seek  satisfaction 
from  that  source,  leaving  the  personal  estate 
of  tbe  said  James  L.  Cunningham  for  the  sat> 
Isfactlon  of  the  plaintiffs  several  debts. 
Which  second  amended  bill  was  verified. 

On  the  26th  of  September,  1898,  by  leave 
of  the  court,  the  defendant  William  L.  Cun- 
ningham filed  his  separate  answer.  In  which 
he  adopts  the  allegations  of  bis  answer' to  the 
original  and  first  amended  bill— that  he  has 
no  knowledge  of  his  decedent  having  made 
the  note  for  $2,814.40,  does  not  admit  the 
making  thereof,  but,  on  the  contrary,  contro- 
verts it;  neither  does  he  know  of  bis  own 
knowledge  of  James  L.  Cunningham  having 
made  the  $100  note  or  bond  of  September 
28,  188.5,  nor  admit  the  making  of  it,  but,  on 
the  contrary,  controverts  it— and  says,  if 
such  notes  or  bonds  were  made,  the  same,  or 
a  considerable  part  thereof,  have  been  paid, 
and,  if  not  paid,  have  been  barred  by  tbe 
statute  of  limitations  which  be  is  required  by 
law  to  set  up  in  defense  thereto;  denies  hav- 
ing made  any  acknowledgment  of  the  indebt- 
edness evidenced  by  said  notes,  or  any  prom- 
ise to  pay  the  same,  which  wonld  either  pre- 
vent tbe  statute  of  limitations  from  barring 
said  debts,  or  which  would  remove  the  bar 
of  the  statute  thereto;  admits  that  he,  as  one 
of  the  said  administrators,  made  general  pay- 
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ments  of  money  on  Indebtedness  claimed  by 
said  8.  S.  Connlngham  to  be  owing  to  him 
by  the  estate  of  said  James  L.  Cminlngham, 
to  wit  the  sum  of  $500  March  31,  1893,  and 
SlOO  May  7,  1894,  both  of  which  were  made 
through  the  mail,  and  whatever  knowledge 
respondent  then  had  was  obtained  by  tilm 
from  the  said  S.  S.  Cunningham,,  who  was 
fully  trusted  by  him  in  that  respect,  and  re- 
spondent was  at  that  time  wholly  Ignorant 
that  more  than  10  years  had  elapsed  from 
the  time  the  alleged  note  of  $2,314.40  had  be- 
come payable,  said  B.  S.  Cunningham  haying 
carefully  concealed  from  respondent  the  time 
when  this  alleged  note  or  bond  was  payable; 
denies  that  8.  S.  Cunningham  wrote  and 
mailed  to  respondent  the  statement,  copy  of 
which  is  filed  with  the  bill,  and  says  that 
S.  8.  Cunningham  had  no  right  to  apply  the 
payments  so  made,  but,  if  such  note  as  the 
$100  really  existed,  be  should  have  applied 
sufilclent  to  pay  that  off,  and  returned  the 
residue  to  respondent,  as  having  been  paid 
by  him  by  mistake  of  fact  Respondent 
says  be  kept  no  copies  of  letters  written  by 
him  to  8.  8.  Cunningham,  and  Is  unable  to 
say.positiTely  whether  Exhibits  Nos.  3,  6,  6, 
8,  11,  12,  and  18  are  copies  of  letters  written 
by  him,  does  not  know  that  he  wrote  such  let- 
ters, does  not  admit  that  be  did,  but  contro- 
verts the  statement  in  plaintiff's  bill  charging 
blm  with  writing  the  letters  of  which  said 
exhibits  are  copies;  avers  that  all  the  cor- 
respondence he  had  with  said  S.  8.  Gunning- 
ham  touching  the  alleged  indebtedness  to 
him  of  the  estate  of  James  L.  Cunningham 
was  as  one  of  the  administrators  of  said 
James  L.  Cunningham,  and  In  no  other  way 
or  capacity,  and  that  he  never  was  agent  for 
the  other  administrator  of  James  Ii.  Cun- 
ningham, nor  was  he  agent  for  any  of  the 
heirs  or  distributees  of  said  James  L.  Cun- 
ningham, nor  did  be  ever  represent  himself 
to  said  8.  S.  Cunningham  as  the  agent  of  his 
co-administrator,  or  as  agent  of  any  of  the 
heirs  or  distributees  of  said  James  Ij.  Cun- 
ningham; neither  admits,  as  alleged,  that  be 
acknowledged  the  existence  of  the  indebt- 
edness claimed  by  plaintiff  in  bis  bill,  nor 
expressly  or  otherwise  promised  to  pay  it, 
nor  that  he  had  full  knowledge  of  the  na- 
ture of  plaintiff's  claim,  but  the  only  informa- 
tion he  had  respecting  it  was  what  he  ob- 
tained from  8.  8.  Cunningham  until  within 
less  than  one  year  of  the  time  this  suit  was 
brought    Which  answer  was  also  verified. 

The  commissioner  returned  his  report 
which  was  excepted  to  by  the  administrators 
of  James  h.  Cunningham  because  be  applied 
the  payments  of  $500,  March  31,  1803,  and 
$100,  May  7,  1894,  on  the  note  of  $2,314.40, 
which  was  barred  by  tbe  statute  of  limita- 
tions, whereas  he  should  from  the  sum  of  the 
two  payments  bave  paid  the  note  of  $100, 
which  was  not  barred,  and  the  residue  of  the 
sum  of  the  two  payments  he  should  bave  re- 
port«d  in  favor  of  the  administrators  of 
James  Lb  Cunningham  as  a  debt  owing  to 


them  by  tbe  estate  of  8.  S.  Cunningham,  as 
for  money  paid  by  mistake  of  fact;  they  not 
knowing  that  the  $2,314.40  note  was  barred 
by  tbe  statute  of  limitations.  Plaintiff  ex- 
cepted to  said  report  because  it  reports  as 
barred  by  the  statute  of  limitations,  and  re- 
fuses to  audit  as  a  debt  against  Jamea  It.' 
Cunningham's  estate,  tbe  note  of  $2,314.40. 
dated  September  28,  1881,  and  filed  18  other 
exceptions  thereto.  On  the  25th  day  of  Janu- 
ary, 1899,  plaintiff  moved  the  court  to  hear 
the  cause,  to  which  motion  defendant  Wil- 
liam Lt.  Cunningham  objected,  and  moved 
the  court  to  continue  the  cause  so  as  to  al- 
low him  to  take  depositions,  and  the  court 
overruled  plaintiff's  motion  and  continued  the 
cause;  and  on  the  3d  day  of  May,  1899,  the 
cause  was  heard  and  submitted,  when  the 
court  took  tlme'to  consider,  and  on  the  14th 
day  of  June,  1899,  the  court  decreed  that  the 
plaintiff  recover  of  and  from  William  L.  Crm- 
nlngbam  and  James  N.  Cunningham,  admin- 
istrators of  James  L.  Cunningham,  deceased, 
the  sum  of  $3,895.16,  with  interest  from  the 
date  of  decree,  being  the  amount  due,  with 
Interest,  to  that  date,  on  the  said  two  notes, 
to  be  levied  of  the  goods  and  chattels  In  their 
hands  to  be  administered,  and  further  ascer- 
tained and  decreed  that  the  same  was  a  valid 
and  subsisting  debt,  binding  the  real  assets 
of  the  estate  of  said  James  L.  Cunningham  In 
the  hands  of  his  heirs  at  law;  and  the  court 
overruled  the  said  exception  of  the  defend- 
ants, the  administrators  of  James  L.  Cun- 
ningham, to  the  report  of  Commissioner  W. 
B.  Colston,  and  sustained  the  first  exception 
of  plaintiff  thereto,  and,  without  passing  up- 
on the  plaintiff's  other  18  exceptions  to  said 
report,  recommitted  the  cause  to  said  com- 
missioner. The  defendants  William  L>.  Can- 
nlngham  and  J.  N.  Cunningham,  In  their 
own  right  and  as  administrators  of  J.  L.  Cun- 
ningham, John  K.  Cunningham,  Mattle  A. 
Cunningham,  and  Mary  E.  Cunningham,  ap- 
pealed to  this  court  and  say  they  are  ag- 
grieved: "First.  Because  the  court  determin- 
ed upon  the  record  before  It  that  the  admin- 
istrators of  James  L.  Cunningham,  deceased, 
were  Indebted  as  fiduciaries  to  the  complain- 
ant In  the  sum  of  $3,895.19,  with  Interest 
from  the  date  of  the  decree.  To  have  reach- 
ed this  conclusion  under  the  pleadings  and 
facts  as  shown  by  the  record  the  court  most 
have  held:  (1)  That  the  promise  of  one  of 
the  two  administrators  Is  sufficient  In  law  to 
prevent  the  oi>eration  of  the  statute  of  limita- 
tions; (2)  that  William  Ii.  Cunningham,  one 
of  tbe  administrators  representing  the  estate 
of  James  L.  Cunningham,  deceased,  had  not 
only  acknowledged  the  Justice  of  the  debt  of 
the  plalntlfTs  Intestate  against  said  estate, 
but  had  expn!ssly  promised  to  pay  tbe  same; 
(3)  that  William  L.  Cunningham,  as  adminis- 
trator and  in  his  official  capacity,  acknowl- 
edged the  Indebtedness  as  due  and  expressly 
promised  to  pay  the  same;  (4)  that  the  let- 
ters produced  in  evidence,  signed  by  WiUlam 
L.  Cunningham,  individually  and  not  as  ad- 
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miul£trator,  marked  Blzhlbit  No.  8,  Exhibit 
No.  15,  Exhibit  No.  5,  Exhibit  No.  20,  and 
Exhibit  No.  6,  constituted  in  law  an  acknowl- 
edgment by  the  fiduciary  of  the  Justice  of  the 
Indebtedness,  that  it  was  due,  and  an  express 
promise  that  he  would  pay;  (5)  that  there 
being  two  debts  claimed  by  the  plaintiff  as 
due,  that  the  acknowledgments  and  promises 
claimed  to  be  contained  in  said  letters  were 
definite  and  certain  as  applying,  not  to  one 
or  either,  but  to  both,  of  the  bonds  set  up  In 
said  bill." 

What  the  effect  under  sections  8  and  9,  e. 
104,  Code  1890,  of  a  promise  in  writing  or  ac- 
knowledgment In  writing,  from  which  a 
promise  of  payment  may  be  implied,  made 
by  a  i>ersonal  representative  before  tbe  debt 
is  barred,  or  before  the  decedent's  estate 
could  have  been  protected,  seems  not  to  have 
been  decided  in  this  state,  but  In  the  case 
of  Van  Winkle  t,  Blackford,  33  W.  Va.  673, 
11  &  B.  26  (Syl.,  point  3),  It  U  held:  "In 
this  state  the  administrator,  by  his  yerbal 
promise,  can  no  more  prolong  the  vitality  of  a 
debt  of  his  decedent,  not  yet  barred,  beyond 
the  limit  of  the  statutory  bar,  than  be  can 
revive  a  debt  already  barred;  neither  has  he 
any  option  about  protecting  the  estate  by  In- 
terposing the  statute  of  limitations,  when  ap- 
plicable." This  Is  a  clear  ruling  on  the  stat- 
ute as  to  a  verbal  promise  or  acknowledg- 
ment, bat  we  can  only  have  an  inference 
from  it  as  to  a  promise  or  acknowledgment 
in  writing;  but  it  seems  to  have  been  well 
settled. in  Virginia.  In  Bishop  v.  Harrison's 
Adm'r,  2  Leigh,  532,  in  an  action  of  assumpsit 
against  the  administrator  de  bonis  non  to  re- 
cover a  debt  due  from  the  testator,  the  ques- 
tion WAS  whether  it  was  competent  to  plain- 
tiff to  Join  counts  on  promises  by  the  ex- 
ecutor, as  executor,  with  covmts  on  promises 
by  the  testator,  in  order  to  save  the  statute 
of  limitations.  Judge  Cabell,  in  the  opinion 
of  the  court,  says:  "Upon  the  whole,  I  am 
decidedly  of  opinion  that.  If  the  two  counts 
founded  on  the  promises  of  the  displaced  ex- 
ecutor in  this  case  had  been  properly  framed, 
the  demurrer  to  them  ought  to  have  been 
overruled."  He  further  says:  "It  Is  clearly 
competent  to  an  executor,  by  his  promise  to 
pay  a  debt  of  the  testator,  to  exempt  the 
case  from  the  operation  of  the  statute  of 
limltatlonB,  and  It  Is  no  devastavit  In  him  to 
do  so."  And  Judge  Can*  in  the  same  case 
gives  the  following  reasons  for  such  power 
in  the  personal  representative:  "The  execu- 
tor or  administrator  represents  the  testator 
or  intestate  completely;  he  has  the  legal  es- 
tate; and  it  is  necessary  that  he  should  have 
It,  both  for  its  management  and  for  the  safe- 
ty of  those  who  deal  with  him.  When  he 
has  made  a  contract  as  to  any  of  the  prop- 
^ty,  wblcb  he  had  a  perfect  right  to  make, 
and  another  has  thereby  gained  an  interest 
in  that  property,  bis  subsequent  death  or  re- 
moval cannot  affect  that  Interest.  In  truth, 
the  question  does  not  seem  to  me  to  be  one  of 
privity,  but  of  power.  Here  was  a  debt 
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claimed  of  the  testator.  To  whom  was  the 
creditor  to  look?  To  the  representative.  He 
applies  to  the  executor  while  the  debt  is  yet 
untouched  by  the  statute  of  limitations,  and 
tells  him,  'Here  Is  a  debt  due  me  by  your 
testator,  and  here  is  the  proof  of  It  It  Is  a 
debt  due  by  simple  contract,  and  I  must  sue 
at  once.'  Tbe  executor  replies,  'I  see  the 
debt  is  Just,  and  I  t^  you  before  this  wit- 
ness that  I  will  pay  it  Therefore  you  need 
not  bring  suit,  but  give  me  time  till  money 
of  the  estate  comes  to  my  bands.'  The  cred- 
itor waits;  the  executor  dies;  and  adminis- 
trator de  bonis  non  Is  appointed.  Shall  he 
say  to  the  creditor.  The  promise  of  the  ex- 
ecutor does  not  bind  me,  nor  take  your  debt 
out  of  the  statute'?  Surely,  no.  The  prom- 
ise does  bind  him,  or  rather  the  estate,  at 
least  so  far  as  to  remove  the  bar  of  the  stat- 
ute; for  the  executor  was  clothed  with  full 
power  to  do  what  he  did."  In  Braxton  v. 
Harrison's  Ex'rs,  11  Grat  30,  it  Is  held  "that 
although  it  is  generally  true  that  an  executor 
or  administrator  cannot  create  a  new  cause 
of  action  against  the  estate,  yet  he'may  make 
a  valid  promise  to  pay  a  debt  not  barred  by 
the  statute  of  limltatlonB  out  of  the  assets 
of  the  estate,  upon  which  a  suit  may  be  main- 
tained." See,  also,  Smith  v.  Battle,  81  Va. 
C62;  Switzer  v.  Noff singer,  82  Va.  524,  and 
cases  there  cited. 

These  decisions  seem  to  settle  clearly  this 
question  contrary  to  the  views  taken  by 
counsel  for  appellants  in  their  very  able  and 
plausible  analysis  of  section  9,  c.  104,  Code 
1880,  which  is  subslantlally  tbe  same  as 
that  contained  In  Va.  Code  of  1849.  They 
refer  to  the  report  of  the  revisers  of  Janu- 
ary, 1849,  In  support  of  their  theory:  but 
It  seems  to  me  that  a  careful  inspection  of 
that  report  and  the  authorities  there  cited 
have  reference  to  the  acknowledgment  and 
promise  of  a  personal  representative  remov- 
ing the  bar  of  the  statute  after  it  has  run 
and  the  claim  barred.  The  revisers,  after 
citing  Tullock  V.  Dunn.  21  Eng.  Com.  Law 
Rep.  478,  that,  "as  against  an  executor,  an 
acknowledgment  merely  is  not  sufficient  to 
take  the  case  out  of  the  statute;  there  must 
be  an  express  promise";  that  "the  promise 
by  one  is  not  enough  to  entitle  the  plaintiff 
to  recover;  there  ought  to  be  a  promise  by 
both"— which  Parke,  B.,  in  Scholy  v.  Walter, 
12  M.  &  W.  514,  says  "is  founded  in  Justice 
and  good  sense,  and  ought  to  be  followed"— 
say:  "We  think  it  wise  not  only  to  follow 
it  so  far  as  it  has  gone,  but  to  go  a  step 
farther,  and  in  accordance  with  the  opinion 
of  the  Supreme  Court  of  the  United  States 
in  Thompson  v.  Peter,  12  Wheat  565,  6  L. 
Ed.  730,  and  the  Supreme  Court  of  Pennsyl- 
vania in  Fritz  v,  Thomas,  1  Whart.  66,  29 
Am.  Dec.  39,  establish  that  In  an  action 
against  a  personal  representative  in  his  of- 
ficial character  no  proof  of  an  acknowledg- 
ment or  promise  by  him  will  take  the  case 
out  of  the  statute  of  limitations."  The  sec- 
tion to  which  this  note  is  appended  (being 
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Bubatantlally  owe  section  9,  c.  104,  Code  ISSO) 
win  accomplish  this  purpose,  and  at  the 
same  time  attain  the  object  of  the  latter 
part  of  section  2,  Acts  1841-42,  p.  55,  c.  98, 
which  provides  that  no  debt  shall  be  pro- 
tected against  the  operation  of  the  statute  of 
limitations  by  any  assumpsit  ct  the  executor 
or  administrator,  so  as  to  charge  the  real 
estate  In  possession  of  the  heirs  or  devisees 
with  the  payment  thereof.  The  cases  cited 
by  the  revisers  In  12  Wheat  565,  6  L.  Ed. 
730,  and  1  Wbart  66,  20  Am.  Dec.  38,  are 
both  attempts  to  prosecute  actions  on  ac- 
knowledgments or  promises  of  personal  rep- 
resentatives on  claims  already  barred  when 
the  promise  was  made,  and  had  no  reference 
to  promise  on  debt  alive  at  time  of  promise. 
Appellants  refer  to  a  late  case  decided  by 
this  court— Stiles  v.  Laurel  Fork  (W.  Va.) 
85  S.  E.  9S6-and  say  that  "it  seems  to  de- 
cide conclusively  the  questions  Involved  In 
this  case."  It  is  there  held  (Syl.,  point  1); 
"An  administrator  cannot,  by  the  acknowl- 
edgment in  pleading  of  a  debt  against  his 
decedent  wWch  is  barred  by  the  statute  of 
limitations,  or  in  any  other  way,  remove  the 
bar  of  that  statute;"  that  is,  when  the  bar 
has  taken  place,  he  can  In  no  way  whatever 
remove  that  bar.  As  provided  In  section 
9;  "No  acknowledgment  or  promise  by  any 
personal  representative  of  a  decedent 
•  *  ••  shall  charge  the  estate  of  such  de- 
cedent *  •  •  In  any  case  In  which,  but 
for  such  acknowledgment  or  promise,  the  de- 
cedent's estate  •  •  *  could  have  been 
protected  under  the  sixth  section  of  this 
chapter."  "Could  have  been  protected" 
when?  Why,  clearly,  at  the  time  the  prom- 
ise or  acknowledgment  was  made.  If  the 
statute  had  already  taken  effect,  the  admin- 
istrator could  not  revive  the  debt  by  any 
net  or  promise,  and  there  Is  nothing  in  the 
case  cited  Intimating  that  a  new  promise 
might  not  be  made  In  writing  by  a  personal 
representative  to  pay  a  debt  not  yet  barred 
by  the  statute,  which  would  make  a  new 
starting  point  from  which  the  statute  must 
run  as  against  the  personal  assets  of  the  de- 
cedent 

As  to  the  first  proposition,  whether  In  case 
of  Joint  administration  the  promise  of  one 
administrator  is  sufficient  in  law  to  pre- 
vent the  operation  of  the  statute  of  limita- 
tions, appellants  seem  to  rely  with  great 
confidence  on  the  case  of  Tullock  v.  Dunn, 
supra,  tn  an  action  against  several  executors, 
wherein  Lord  Chief  Justice  Abbott  says: 
"The  promise  by  one  only  is  not  enough  to 
entitle  the  plaintiff  to  recover.  There  ought 
to  bea  promise  by  both."  This  question  seems 
never  to  have  been  decided  either  in  Virginia 
or  West  Virginia,  but  in  the  case  of  Taze- 
well's Ex'r  V.  Whittle's  Adm'r,  13  Grat  829, 
which  was  a  suit  to  enforce  the  collection  of 
a  debt  on  a  new  promise  or  acknowledg- 
ment by  one  of  two  personal  representa- 
tives of  the  deceased  debtor,  the  debt  having 
been  barred  at  the  time  of  the  testator's 


death,  while  the  case  of  Tullock  v.  Dunn  Is 
referred  to  both  by  counsel  In  the  argument 
and  by  Judge  Moncure  In  his  opinion  in  the 
case,  the  question  of  the  acknowledgment  or 
new  promise  being  Insufficient  because  not 
made  by  both  the  personal  representatives  is 
not  mentioned.  The  fifth  syllabus  in  the  case 
is:  "To  take  a  debt  out  of  the  statute,  the 
acknowledgment  of  an  executor  must  be  ex- 
press. And  quaere  If  there  must  not  be  as 
express  promise  to  pay."  In  the  case  of 
Shreve  v,  Joyce,  86  N.  J.  Law,  44,  IS  Am. 
Rep.  417,  the  qnestion  Is  fully  discussed  and 
many  authorities  cited,  and  it  Is  there  held: 
"A  promise  by  one  of  two  or  more  executors 
is  sufficient  to  take  a  debt  of  the  testator  ont 
of  the  statute  of  limitations."  In  this  case 
Judge  Bedle  says:  "The  only  direct  adjudi- 
cation upon  the  subject  In  the  English  courts 
is  the  case  of  Tullock  v.  Dunn,  and  that  has 
only  the  force  of  a  nisi  prius  decision."  So, 
In  Briggs  V.  Starke,  12  Am.  Dec.  658,  2  Mill. 
Const  111,  where  a  motion  was  made  to  set 
aside  the  verdict  In  the  case  on  the  ground 
"that  the  promise  of  one  executor  is  not 
sufficient  to  take  a  demand  out  of  the  atit- 
ute  of  limitations,  nor  to  prevent  it  from 
running  against  if*  the  court  held  that  "new 
promises  made  by  one  of  the  several  execu- 
tors take  the  case  ont  of  the  'Statute."  As 
stated  in  the  New  Jersey  case  cited,  "the 
question  is  one  of  first  impression,  and  we 
are  at  liberty  to  declare  the  law  as  we  think 
most  In  accordance  with  the  principle."  Tlie 
statute  (section  9,  c.  104,  Code  1899)  clearly 
recognizes  a  difference  In  the  application  of 
the  principle  as  between  personal  representa- 
tives and  J<rfnt  contractors,  as  It  provides 
that  "no  acknowledgment  or  promise  by  any 
persona]  representative  of  a  decedent  or  by 
one  of  two  or  more  Joint  contractors  shall 
charge  the  estate  of  such  decedent  or 
charge  any  other  of  such  contractors  in  any 
case,  in  which  but  for  such  acknowledg- 
ment or  promise,  the  decedent's  estate  or  an- 
other contractor  could  have  been  protected 
under  the  sixth  section  of  this  chapter."  In 
the  case  of  Joint  personal  representatives 
the  action  of  the  one  affects  only  the  estate 
of  which  be  has  control,  and  casts  no  per- 
sonal liability  on  his  co-representative,  while 
In  the  case  of  Joint  contractors  the  action 
of  one,  but  for  the  statute,  might  Involve  the 
personal  liability  of  bis  co-contractor.  In 
Wheeler  v.  Wheeler,  8  Cow.  34,  it  Is  held 
that:  "Executors  are  esteemed  hut  one  per- 
son In  law;  and  acts  done  by  one  of  several, 
relating  to  the  delivery,  sale,  or  release  of 
the  testator's  goods,  are  all  the  acts  of  all. 
Thus,  one  of  two  executors  may  assign  a 
note  belonging  to  the  estate  of  their  testator. 
So,  he  may  pledge  such  note  or  assign  it  as 
collateral  security  for  a  judgment  obtained 
against  the  estate  of  the  testator."  Stiib- 
llng  V.  Coal  Co.,  81  W.  Va.  82,  B  S.  E.  321; 
Johnson  v.  Beardslee,  15  Johns.  (N.  Y.)  3. 

The  second,  third,  and  fourth  propositions 
of  appellants  as  to  the  conclusions  arrived 
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at  by  tbe  drcnlt  court  under  the  pleadings 
and  tbe  facts  shown  by  the  record  will  be 
considered  together.  After  tbe  suit  was  ma- 
tured on  the  bill  and  amended  bill,  and  Wil- 
liam L.  Cunningham  had  filed  his  answer  re- 
lying ujpon  the  statute  of  limitations  to  pro- 
tect the  estate  he  represented,  the  cause  was 
referred  to  a  commissioner,  and  the  larger 
debt  of  plaintiff  reported  as  barred,  and  ex- 
ceptions to  report  filed,  the  heirs  at  law  of 
James  L.  Cunningham  then  filed  their  an- 
swer tn  which  they  relied  upon  tbe  statute  of 
Umitations,  neither  said  bills  nor  answers  be- 
ing sworn  to,  and,  before  any  '  action  was 
taken  on  these  matters,  plalntlfT  discovered 
writings  and  correspondence  between  the  de- 
fendant William  L.  Cunningham  and  plain- 
tiff's decedent  touching  the  indebtedness  of  > 
said  James  L.  Cunningham's  estate  to  plaln- 
tifl's  intestate,  upon  which  plaintiff  based 
his  second  amended  bill,  which  was  sworn 
to.  These  writings  are  relied  upon  to  prove 
a  new  acknowledgment  of  the  debt  by  tbe 
administrator  William  L.  Cunningham,  and 
a  new  promise  to  pay  the  same.  The  writ- 
ings consist  of  letters  written  by  said  admin- 
istrator to  S.  S.  Cunningham,  plaintiff's  tea- 
tetor,  and  the  replies  thereto,  and  are  exhibit- 
ed with  the  said  second  amended  bill.  Tbe 
bill  sufficiently  accounts  for  the  delay  In 
their  production,  having  then  been  recently 
discovered  for  the  first  time.  None  of  the 
heirs  answered  the  said  second  amended  bill. 
Their  answer  formerly  filed,  not  being  under 
oath,  could  not  be  taken  as  such  answer  un- 
less sworn  to  and  reflled  and  relied  on  by 
them.  The  only  answer  to  this  bill  is  that 
of  WUllam  L.  Cunningham  as  administrator 
of  James  L.  Cunningham.  The  bill  is  taken 
for  confessed  as  to  all  the  heirs,  and  surely 
the  allegations  of  tbe  bill  affect  their  inter- 
ests directly,  as  It  alleges  that  said  William 
L.  Cunningham,  in  conducting  said  corre- 
spondence, in  writing  the  letters,  and  receiv- 
ing the  repll.es  and  statements,  was  acting 
not  only  as  the  active  administrator  of  the 
estate  of  bis  and  their  father,  but  as  agent 
for  his  coadministrator  and  for  all  the  heirs 
at  law  of  James  lu  Cunningham. 

The  first  letter  shown  by  the  record,  writ- 
ten by  William  L.  Cunningham  to  S.  S.  Cun- 
ningham, bears  date  August  18,  1887,  and 
starts  out  by  saying:  "Having  qualified  as 
one  of  the  administrators  of  my  father's  es- 
tate, I  write  to  you  to  please  send  me  the 
amount  of  your  note,  with  Interest  on  same 
ap  to  the  1st  day  of  September,  1887,  against 
this  estate;  contrary  to  all  expectations  he 
left  no  will.  I  have  no  doubt  but  what  his 
estate  will  hold  out,  and  there  will  be  a  good 
large  margin  to  go  on,"  etc.  In  response  to 
this  it  is  alleged  that  on  August  22d,  same 
month,  S.  S.  Cunningham  wrote  and  mailed 
to  him  a  statement  in  writing  showing  the 
dates  of  the  notes— one  for  $2,314.40;  the  oth- 
er for  $100— and  the  Interest  up  to  Septem- 
ber 1,  1887,  as  requested,  and  also  the  appli- 
cation of  a  payment  of  $100  entered  as  a 


credit  on  account  of  interest  June  27,  1885, 
and  exhibits  said  statement  and  letter  of  S. 
S.  Cunningham  transmitting  it.  Defendant, 
in  his  answer,  does  not  say  that  he  never  re- 
ceived or  had  such  statement.  He  does  say: 
"It  Is  not  true,  as  alleged  in  plaintiff's  second 
amended  bill,  that  be,  the  said  S.  S.  Cun- 
ningham, wrote  and  mailed  to  this  respond- 
ent tbe  paper  writing,  a  copy  of  which  is 
filed  with  plaintifTs  second  amended  bill  as 
Bxbibit  No.  4."  Respondent  In  bis  answer 
says,  further,  that  "he  does  not  know  that 
he  wrote  such  letters,  and  does  not  admit 
that  he  did,  but  controverts  the  statement  in 
plaintiff's  bill  charging  him  with  writing  the 
letters  of  which  such  exhibits  are  copies." 
Xet  it  was  well  proved  by  the  depositions  of 
witnesses  who  were  well  acquainted  with  his 
handwriting  that  he  did  write  them,  and,  al- 
though the  cause  was  continued  on  his  mo- 
tion to  allow  him  to  take  depositions,  he  nei- 
ther went  upon  the  witness  stand  himself 
nor  took  depositions  of  others.  On  the  back 
of  tbe  letter  of  August  18th  requesting  a 
statement  of  plaintiff's  intestate's  debt,  writ- 
ten by  William  L.  Cunningham,  is  a  pencil 
indorsement  proved  to  be  in  the  handwriting 
of  S.  S.  Cunningham,  in  the  following  words: 
"Statement  sent  with  interest  to  September 
1st,  1887,  shows  balance  to  that  date  $2,912.- 
21"— which  statement  so  fixing  the  amount 
gives  the  dates  and  amounts  of  the  notes, 
and  the  letter  accompanying  the  same,  dated 
August  22d,  acknowledges  the  receipt  of  tbe 
letter  of  18tb  of  August,  and  says:  "Ac- 
cording to  your  request,  hand  you  a  state- 
ment of  your  father's  -  Indebtedness  to  me 
with  Interest  to  September  1st,  1887.  I  have 
given  you  the'  dates  and  amounts,  and  hope 
you  will  find  the  interest  correctly  calculat- 
ed. I  am  very  much  pleased  to  bear  satis- 
factory statement  you  give  of  his  affairs." 
On  tbe  29tb  day  of  September,  William  L. 
Cunningham  wrote  to  S.  S.  Cunningham,  in- 
closing statement  of  the  latter's  taxes  for 
1887  which  he  had  obtained  from  tbe  deputy 
sheriff,  and  said.  In  closing  his  letter:  "I 
want  to  come  over  to  your  place  and  talk  to 
you  about  yovr  debt  against  the  estate  of  my 
father  as  soon  as  I  am  a  little  footloose." 
When  be  wrote  this  letter  he  must  have  re- 
ceived the  statement  of  tbe  debt,  or  been  In 
possession  of  facts  In  relation  to  the  debt, 
that  he  wanted  to  see  him  about  it- presuma- 
bly to  make  some  arrangement  for  its  pay- 
ment On  the  24th  of  December,  1888,  be 
wrote  another  letter  to  S.  S.  Cunningham, 
saying  that  he  had  advertised  the  Falling 
Waters  farm  very  extensively.  "We  must 
sell  it  If  not  this  time,  it  must  go  soon  for 
whatever  it  will  bring.  With  tbe  Incum- 
brance on  the  land  we  cannot  make  It  pay 
the  Interest  and  taxes,  consequently  we  must 
sell.  $35  per  A.  is  the  minimum  price  we 
will  let  it  go  at  this  time.  At  that  price  it 
will  let  us  out  I  consider  it  is  well  worth 
that— at  the  present  price  of  products  I  think 
it  can  be  made  neat  4  per  cent  at  that  figure. 
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We  raised  tblB  year  on  It  about  025  bn. 
wheat,  about  tbat  much  corn,  clover  seed 
enougb  to  sow,  enough  clover  hay  to  feed  the 
tenants'  stock,  fencing  In  reasonable  good  re- 
XWir.  I  now  ask  you  If  we  cannot  get  that 
price  publicly,  will  you  take  It  at  that  We 
will  pay  the  taxes  for  1888.  You  would  be 
entitled  to  %  of  the  growing  wheat  crop,  and 
if  you  would  desire  to  rent  it  and  wish  it  I 
will  attend  to  that  for  five  years,  should  you 
and  I  live  that  long,  tree  of  ctiarge.  We 
have  a  good  tenant  on  the,  farm.  You  have 
a  big  pile  in  it— would  not  feel  the  buying  of 
it  very  much.  On  the  other  hand  it  certainly 
would  be  a  great  relief  to  us  all,  and  more 
especially  to  mother  and  Mat.  Please  con- 
sider the  matter  and  let  me  hear  from  you 
soon  regarding  it"  Here  we  have  an  express 
acknowledgment  of  the  debt  after  he  must 
have  had  full  and  complete  knowledge  of  the 
evidence  of  such  indebtedness;  not  only  this 
admission  of  the  debt,  but  a  direct  offer  to 
pay  the  debt  with  real  estate  of  which  his 
father  died  seised,  calling  his  attention  to  the 
producing  capacity  of  the  farm  offered,  tell- 
ing him  what  proportion  of  the  growing 
wlieat  crop  lie  would  be  entitled  to  from  the 
tenant,  and,  among  other  inducements  to  buy 
it,  saying,  "We  will  pay  the  taxes  for  1888" 
(here  he  mast  have  been  speaking  of  the 
heirs,  he  being  one  of  them),  and  also  calling 
his  attention  to  the  fact  that  he  had  a  "big 
pile  in  it"— tbat  is,  had  a  large  debt  against 
it  which  would  apply  on  the  price  of  it— 
hence  he  "would  not  feel  the  buying  of  it 
very  much,"  adding,  "On  the  other  hand,  it 
certainly  would  be  a  great  relief  to  us  all, 
and  more  especially  to  mother  and  Mat"  (the 
writer  surely  was  representing  some  parties 
besides  himself;  persons  who  were  consid- 
ering themselves  or  their  property  liable  and 
bound  for  the  indebtedness  which  they  could 
pay  off  in  case  they  could  induce  their  kins- 
man to  buy  It  on  account  thereof),  and  closing 
Ills  letter  by  asking  him  to  consider  the  prop- 
osition and  let  him  hear  from  him.  It  is 
clearly  indicated  by  that  letter  that  he  was 
representing  the  heirs.  On  the  14th  day  of 
March,  1889,  William  L.  Cimningham  wrote 
S.  S.  (Cunningham,  saying:  "I  received  your 
note'  some  time  ago;  proceed  to  answer.  As 
we  have  a  little  funds  left  in  our  hands  from 
the  estate  after  paying  the  most  urgent  de- 
mands, I  will  enclose  you  check  this  time  for 
the  amount  of  $125  as  yon  will  see.  Please 
return  the  enclosed  receipt  after  signing.  I 
certainly  wish  we  could  sell,  but  tbat  seems 
Impossible  to  do,  even  at  a  great  sacrifice. 
I  am  tired  of  worry  with  It  and  the  debts 
thereon.  *  *  •  Sometimes  I  think  if  we 
conld  make  arrangements  with  the  creditors 
to  divide  the  property  and  the  debts  it  would 
be  better.  •  •  •  I  would  Uke  to  see  you 
and  talk  about  it  After  the  personalty  of 
the  estate  is  settled  up,  there  will  still  exist 
about  S8,5(X)  indebtedness.  There  is  as  off- 
sets to  tbat  600  acres  of  land  in  addition  to 
two  notes  of  J.  R.  Cunningham  aggregating 


about  $2,400,  for  which  the  farm  la  bound 
for."  This  is  a  part  payment  on  the  debt 
evidenced  by  a  writing  signed  by  the  acting 
administrator. 

In  Foster  v.  Starkey,  12  Custa.  (Mass.)  824. 
Shaw,  O.  J.,  says:  "It  was  laid  down, 
amongst  other  rules  well  settled,  that  a  part 
payment  of  principal  or  interest  is  unequivo- 
cal evidence  of  a  new  and  continuing  prom- 
ise, to  avoid  the  statute  of  limitations,  and 
forms  a  new  point  from  which  the  statute 
begins  to  run"— and  cites  Slgoumey  r.  Dm- 
ry,  14  Pick,  887.  If  part  payment  is  a  contin- 
uing promise,  and  such  payment  be  made  In 
writing  signed  by  the  party  making  it.  It 
would  seem  that  it  would  be  a  new  promise 
in  writing.  Walt,  Actions  &  Def.  297;  13 
Am.  &  En.  E.  L.  748. 

Our  statute  was  intended,  we  may  concede, 
to  render  ineffective  all  oral  evidence  of  a 
new  promise  or  acknowledgment,  and  that, 
in  consequence.  It  destroyed  the  effect  of 
parol  proof  of  a  partial  payment.  To  this 
extent  only  can  the  contention  of  the  appel- 
lants in  their  petition  be  considered  sound, 
when  they  assert  that  our  statute  destroys 
the  effect  of  a  part  payment  The  true  rule, 
as  shown  by  the  foregoing  authorities,  ia 
that  our  statute  has  changed  the  mode  of 
proof:  the  new  promise  or  the  acknowledg- 
ment of  a  subsisting  debt,  which  is  made  by 
statute  the  equivalent  of  an  express  promise, 
must  now  be  evidenced  by  a  writing  signed 
by  the  debtor  or  by  his  agent  Our  statute 
has  no  other  effect  As  a  part  payment  was. 
before  the  passage  of  the  statute,  not  only 
the  best  form  of  an  acknowledgment  of  a  sub- 
sisting debt,  but  in  the  language  of  Chief 
Justice  Shaw,  already  quoted,  "unequivocal 
evidence  of  a  new  and  continuing  promise," 
so  it  retnains  since  our  statute;  and  If  the 
evidence  of  it  is  in  writing,  signed  by  the 
debtor  or  bis  agent,  it  Is  a  new  promise  in 
writing,  and  may  be  proved.  It  has  been  so 
held  in  a  multitude  of  cases  arising  under  the 
English  statute,  which  was  construed  by  the 
courts  as  making  Ineffective  parol  evidence 
of  part  payments.  See  the  review  of  them  In 
WilUams  v.  Gridley,  9  Mete.  482. 

On  the  26th  day  of  March,  1889,  said  Wil- 
liam L.  Cunningham  wrote  and  signed  an- 
other letter  to  S.  S.  Cunningham,  which  evi- 
dently refers  to  the  receipt  returned  to  him 
by  S.  S.  Cunningham,  as  he  requested,  for 
the  imyment  of  the  said  $125,  in  which  he 
says;  "Yours  was  received  a  few  days  ago. 
with  thanks  for  the  remittance;  It  was  not 
as  much  as  I  expected  to  send  yon  bat  as 
we  must  keep  a  little  surplus  on  hand  it  was 
all  we  could  spare  at  this  time,  bat  hope  to 
send  you  more  soon.  We  have  but  one  note 
In  bank;  and  that  we  have  been  making 
every  effort  to  pay  by  installments,  and  have 
gotten  It  considerably  reduced.  We  expect 
to  close  the  estate  soon  so  far  as  we  as  ad- 
ministrators are  concerned,  and  think  we  will 
run  it  on  the  responsibility  of  the  heirs  of 
James  L.  Cunningham,  dec'd,  at  tbat  time  if 
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nere88ai7,  we  will  confess  judgment  on  all 
the  paper  by  taking  ap  the  old  and  giving  onr 
paper  for  it  as  heirs.  I  do  not  tblnk  that  any 
of  the  creditors  need  he  uneasy  as  the  debts 
are  $8500  or  near  about  that  figure,  when 
there  is  between  1000  and  1100  acres  of  land 
bonnd  for  them,  would  sell  and  pay  it  if  we 
could  do  so,  rather  than  carry  the  load  and 
worry."  We  have  here  a  reference  to  the 
payment  made  before  mentioned,  and  an  ex- 
planation why  it  could  not  be  a  larger  pay- 
ment at  the  time,  with  the  expression'  of 
hoi)e  to  send  more  soon.  The  amount  paid 
at  that  time  was  more  than  sufficient  to  pay 
oS  the  $100  note  and  interest,  at  that  time, 
if  it  had  been  so  applied,  and  yet  there  was 
no  question  raised  as  to  any  part  of  the  debt, 
but  the  whole  tenor  of  the  letter  is  to  the  ef- 
fect that  they  want  and  expect  to  pay  the 
debt,  and  the  letter  admits  that  the  lands  of 
the  decedent  and  father,  James  L.  Cunning- 
ham, are  bound  for  these  debts.  In  Abra- 
hams V.  Swann,  18  W.  Va.  274,  it  is  held 
(Syl.,  point  6):  "If  such  acknowledgment  or 
promise  is  contained  In  a  letter  of  the  defend- 
ant to  the  plaintiff,  it  is  not  necessary  that 
the  amount  of  the  debt,  or  ttiat  its  date, 
shou'd  be  specified  in  the  letter,  but  the  par- 
tlcnlAr  debt  to  which  the  letter  refers  may 
be  identified  by  extrinsic  evidence,  written 
or  parol;  and  if  so  identified  clearly,  and  the 
promise  is  nnequivocal,  or  the  acknowledg- 
ment is  of  a  subsisting  debt,  for  which  the 
defendant  is  liable  and  willing  to  pay,  the  bar 
of  the  statute  of  limitations  is  thereby  re- 
moved." The  construction  of  such  letters  is 
fully  discussed  by  Judge  Green  in  that  case, 
beginning  at  page  282,  18  W.  Va.,  41  Am. 
Rep.  692. 

It  la  impossible '  for  an  unbiased  mind, 
from  the  record,  to  come  to  other-  conclu- 
sion than  that  William  L.  Cunningham  re- 
ceived from  S.  8.  Cunningham  the  statement 
of  the  debt  marked  "Exhibit  No.  4,"  In  reply 
to  his  request  for  it  of  August  18,  1887,  which 
statement  gave  the  dates  and  amount  of  the 
two  notes,  with  calculation  of  interest  to  Sep- 
tember 1,  1887.  In  all  the  letters  written  by 
William  L.  Cunningham  there  is  not  a  word 
of  protest  or  question  about  the  justice  of  it. 
He  seems  to  have  known  of  the  existence  of 
the  notes  from  the  time  of  his  qualification 
as  administrator.  There  was  no  other  debt 
dne  from  his  father's  estate  to  B.  S.  Cunning- 
ham, and  all  the  correspondence  was  con- 
cerning that  particular  debt.  There  is  no 
question  about  the  identification  of  the  debt, 
and  no  equivocation  on  his  part  about  pay- 
ing it  if  in  bis  power  to  do  so.  Appellants 
Insist  that  the  court  erred  in  the  decree  of 
June  14,  1899,  In  decreeing  that  the  amount 
of  said  debt  is  a  valid  and  subsisting  debt 
binding  the  real  assets  of  the  estate  of  James 
L.  Cunningham  in  the  hands  of  his  heirs  at 
law,  because  of  the  provision  of  the  statute— 
the  latter  part  of  section  2,  c.  98,  Acts  1841- 
42,  p.  65.  It  is  true  the  promise  of  an  ad- 
ministrator made  wholly  in  his  represents- 


tlve  capacity,  and  without  authority  from 
the  heirs  at  law,  would  not  stop  the  running 
of  the  statute  as  to  the  real  assets  and  as 
against  the  heirs,  any  more  than  a  judgment 
against  the  administrator  would,  as  held  In 
Saddler  v.  Kennedy's  Adm'r,  26  W.  Va.  636. 
But  the  second  amended  bill  alleges  that, 
in  writing  the  letters  in  which  the  promises 
were  made,  William  L.  Cunningham  was  not 
only  acting  in  the  capacity  of  administrator, 
but  was  acting  for  and  on  behalf  of  his  co- 
administrator and  of  the  heirs  at  law,  and 
by  their  authority.  The  bill  is  taken  for  con- 
fessed as  to  all  of  them,  whereby  they  admit 
that  William  L.  Cunningham  was  so  acting 
for  them  as  their  agent,  and  so  corresponded 
and  dealt  with  plaintiff's  decedent,  S.  S.  Cun- 
ningham. The  second  amended  bill  virtually 
made  a  new  case  for  the  same  purpose  as  the 
letters  and  documents  discovered  and  exhil>- 
Ited  with  the  new  bill,  which  contained  al- 
legations that  the  other  bills  did  not  contain. 
Under  section  38,  c.  125,  Code  1899,  the  said 
bill,  being  verified  by  the  oath  of  the  plain- 
tiff, could  only  be  answered  under  oath,  so 
that  the  answer  filed  by  the  heirs  at  law  to 
the  original  and  amended  bills  could  not  be 
treated  as  their  answer  to  the  second  amend- 
ed bill.  On  the  3d  day  of  May,  1899,  the 
cause  was  heard  on  the  papers  and  proceed- 
ings theretofore  read  and  had  therein,  on  the 
plaintiff's  second  amended  bill,  and  exhibits 
filed  In  open  court,  process  duly  served  on  all 
the  defendants  to  said  bill  and  on  said  bill 
taken  for  confessed,  on  the  answer  of  Wil- 
liam L.  Cunningham,  administrator,  thereto- 
fore filed,  and  general  replication  thereto,  al- 
so on  depositions,  etc.  In  Wilson  v.  Preston, 
15  Iowa,  246,  it  Is  held  that:  "It  was  com- 
petent for  the  court  to  permit  the  party  to 
attach  the  verification  after  respondent  had 
answered.  After  it  was  attached,  it  was  as 
much  the  duty  of  respondent  to  verify  his 
answer  as  if  the  petition  had  been  sworn  to 
in  the  first  instance.  The  answer  as  filed 
was  no  response  to  the  petition  as  amended." 
Radford  v.  Fowlkes,  85  Va.  821,  8  S.  B.  817; 
1  Am.  &  Eng.  Enc.  PI.  &  Pr.  625.  The  sec- 
ond amended  bill  is  wholly,  unanswered  ex- 
cept by  William  L.  Cunningham  in  his  ca- 
pacity as  administrator,  and  is  taken  for  con- 
fessed as  to  all  the  heirs  at  law  and  the  co- 
administrator. This  is  an  admission  of  all 
its  allegations,  that  William  L.  Cunningham 
was,  in  writing  the  letters,  the  sole  acting 
administrator  (and  this  fact  is  not  denied  by 
said  William  L.  Cunningham)  and  the  agent 
of  his  said  coadministrator,  and  that  in  mak- 
ing and  delivering  such  letters  and  writings 
he  was  acting  with  the  full  knowledge  of  and 
as  the  agent  for  the  other  distributees  and 
heirs  at  law  of  said  James  Li.  Cunningham. 
Section  86,  c.  125,  Code  1899,  provides  that 
"every  material  allegation  of  the  bill  not  con 
troverted  by  answer  ♦  •  •  shall  for  the 
purpose  of  the  suit  be  taken  as  true,  and  no 
proof  thereof  shall  be  required."  In  Cann 
V.  Cann's  Heirs,  45  W.  Va.  663,  31  S.  B.  923, 
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It  la  said  by  Judge  Dent:  "The  fact  that  the 
adult  defendants  failed  to  answer,  denying 
the  plaintiffs  right  of  recovery,  weighs  heav- 
ily in  favor  of  the  Justice  of  plaintiff's  de- 
mand. They  were  his  sisters,  and  should 
have  been  acquainted  with  the  circumstances; 
and  a  legal  admission  by  them  [referring  to 
the  bill  being  taken  for  confessed]  is  almost 
equivalent  to  positive  proof  or  affirmation. 
As  to  themselves,  it  certainly  is  so  regarded 
by  the  law  of  pleading."  Oann  v.  Cann,  40 
W.  Va.  138,  20  S.  E.  910;  Bank  v.  Shirley, 
26  W.  Va.  563. 

With  the  second  amended  bill  are  filed  as 
exhibits  several  other  letters  written  after 
the  expiration  of  10  years  from  the  date  the 
larger  note  fell  due— one  from  S.  S.  Ctmning- 
ham  to  William  L.  Cunningham,  dated  Janu- 
ary 18, 1893,  inclosing  a  statement  of  the  two 
notes,  showing  the  interest  due  to  January 
1,  1893,  to  be  ?1,145.42,  requesting  its  pay- 
ment by  the  Ist  of  the  following  April;  an- 
other by  William  I...  dated  January  21,  1893, 
acknowledging  receipt  of  the  statement,  and 
saying:  "We  will  do  the  very  — —  for  you 
that  we  possibly  can  by  the  1st  of  April. 
We  are  certainly  very  much  obliged  to  you 
for  leniency  thus  long;"  and  after  speaking 
of  some  persons  being  behind  with  them  on 
their  Interest  to  them  on  the  farm  in  Fred- 
erick county,  Va.,  about  f900,  says:  "If  we 
can  in  any  way  collect  that  we  will  be  In  no 
trouble  to  raise  the  full  amount  of  your  In- 
terest." In  January,  1894,  S.  S.  Cunningham 
sends  him  another  statement  of  the  whole 
amount  due  him,  $3,240.89,  April  1,  1894,  and 
asks  him,  If  he  can,  to  pay  the  back  interest, 
$826.40,  and  the  principal  of  the  small  note. 
$100,  in  all,  $926.49,  by  the  1st  of  AprU 
next  On  the  8th  of  March,  1894,  William  U 
wrote  S.  S.  Cunningham  that  he  had  received 
the  statement  some  time  ago,  and  refers  to 
the  Interest  and  smaller  note  of  $100,  mak- 
ing, in  all,  $926.49,  and  refers  to  his  wanting 
it  by  the  Ist  of  April,  1894,  and  goes  on  to 
tell  him  why  they  cannot  i>ay  it  by  that  time, 
speaks  of  selling  land,  and  asks  him  tf  he 
could  not  make  some  terms  and  buy  one  of 
the  farms.  "It  would  be  a  great  relief  to  ub, 
and  I  hope  no  encumbrance  to  you.  I  close 
by  repeating  that  I  will  do  the  best  I  can  for 
you."  April  2,  1894,  William  L.  again  wrote 
to  S.  S.  Cunningham:  "In  regard  to  the  pay- 
ment of  you  some  money,  I  will  say  that  I 
have  been  disappointed  in  getting  some  for 
you  on  the  Ist  of  the  month,  as  requested,  but 
I  will  state  that  if  there  will  be  no  further 
disappointment,  I  expect  to  get  some  during 
the  month  some  time.  If  I  am  not  disai>- 
pclnted  I  will  bring  it  over  to  you."  On  May 
7,  1894,  William  sent  to  S.  S.  Cunningham 
check  for  $100,  which  he  says  was  all  he 
could  raise  for  blm  at  that  time,  and  saying 
that  he  could  do  no  better.  These  last-men- 
tioned letters  are  no  proof  of  promise  by  the 
administrator  which  could  prevent  the  run- 
ning of  the  statute  of  limitations,  being  writ- 
ten after  the  statute  had  run,  but  under  the 


pleadings,  and  facts  alleged  In  the  second 
amended  bill  and  confessed  by  the  coadmin- 
istrator and  all  the  heirs  at  law  of  James 
L.  Cunningham,  they  amount  to  a  promise 
on  their  part  to  pay  the  debt,  and  which  is 
sufficient  to  charge  the  real  assets  therewith. 
They  show  clearly  that  It  was  always  the 
purpose  of  the  administrators  and  heirs  to 
pay  the  debt,  and  it  was  only  when  suit  waa 
brought  that  they  seemed  first  to  conceive 
the  idea  of  pleading  the  statute  of  limita- 
tions, and  being  the  beneficiaries  of  the  real 
assets  of  their  father's  estate  is  sufficient  con- 
sideration for  the  promise.  Johnson  t. 
Beardslee,  16  Johns.  (N.  Y.)  3;  Bradshaw  v. 
Bratton,  96  Va.  577,  32  S.  E.  66. 

There  being  no  reversible  error  in  the  de- 
cree, the  same  should.  In  my  opinion,  be  af- 
firmed. 

DENT,  J.  (dissenting).  The  section  of  the 
law  construed  is  as  follows:  "No  acknowl- 
edgment or  promise  of  any  pn-sonal  repre- 
sentative of  a  decedent,  or  by  one  of  two  or 
more  joint  contractors,  shall  charge  the  es- 
tate of  such  decedent,  or  charge  any  other 
of  such  contractors  in  any  case,  in  which, 
but  for  such  acknowledgment  or  protiise, 
the  decedent's  estate  or  another  contractor 
could  have  been  protected  under  the  sixtli 
section  of  this  cliapter."  The  first  point  of 
the  syllabus  construing  this  section  is  as  fol- 
lows: "An  executor  or  administrator  can- 
not make  a  new  promise  to  pay  a  debt  of 
his  decedent  either  before  or  after  the  debt 
has  been  barred  by  the  statute  of  limita- 
tions." This  construction  renders  wholly 
meaningless  the  following  words  or  clause, 
"in  which,  but  for  such  acknowledgment  or 
promise,  the  decedent's-  estate  •  ♦  • 
could  have  been  protected  under  the  sixth 
section  of  this  chapter,"  and  amends  the 
section  so  as  to  make  It  read,  "No  acknowl- 
edgment of  any  personal  representative  of  a 
decedent  shall  charge  the  estate  of  such  de- 
cedent In  any  case."  The  power  of  construc- 
tion Is  certainly  great  when  at  one  fell 
swoop  it  can  eliminate  a  complete  qualify- 
ing clause  from  an  enactment  of  the  Legis- 
lature. That  this  has  been  done  in  this  case 
there  can  be  no  question.  The  effect  of  so 
doing  is  simply  to  deprive  the  personal  r^>- 
resentatlvfe  of  a  power  heretofore  vested  In 
him,  both  by  common  and  statute  law  for 
the  protection  of  the  decedent's  estate,  to 
prevent  unnecessary  suits  against  it,  and  Its 
devastation  by  the  costs  of  useless  litiga- 
tion. This  power  was  of  no  benefit  to  the 
creditor  whose  debt  was  in  danger,  for  the 
courts  are  open  to  him,  and  by  suit  against 
both  heir  and  personal  representative  he 
can  easily  prevent  the  bar  of  the  statute, 
though  by  so  doing  he  mulct  the  estate  with 
costs,  which  by  proper  arrangement  with  the 
representative  heretofore  could  have  been 
avoided.  But  now  no  creditor  dare  wait  or 
hesitate  if  bis  debt  is  threatened  by  the  bar 
of  the  statute.    He  must  bring  hia  suits— one 
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at  law  against  the  personal  representative, 
and  the  other  In  equity  against  the  heir— 
for  the  promises  of  the  personal  representa- 
tiTe,  though  full  handed  with  assets,  are 
worthless  either  as  against  himself  or  the 
estate.  Being  bound  to  plead  the  statute 
to  save  the  estate,  he  would  not  be  liable 
tndlrldually  for  the  reason  -  that  his  prom- 
ise would  be  without  consideration,  as  the 
estate  would  not  be  liable  for  the  debt  tf 
paid  by  him  after  its  bar,  and  the  law  as 
promulgated  by  the  court  makes  his  promise 
wholly  void— that  is,  neither  binding  on  him- 
self nor  the  estate,  it  matters  not  what  may 
be  the  condition  of  the  assets.  Neither  can 
a  testator  clothe  ttis  executors  with  power 
to  make  arrangement  with  his  creditors  for 
the  benefit  of  his  estate  if  the  statute  of 
limitations  is  involved.  Creditors  must  sue 
to  save  themselves,  and  the  exec.utor  is  pow- 
erless to  protect  the  estate  intrusted  to  bis 
care  from  unnecessary  costs.  The  holding 
of  the  court  makes  suits  against  the  person- 
al representative,  heirs,  or  devisees  absolute- 
ly necessary  to  prevent  the  running  of  the 
statute.  No  such  thing  was  contemplated 
by  the  lawmakers,  and  in  using  the  lan- 
guage, now  rendered  meaningless,  "in  which 
but  for  such  acknowledgment  or  promise  the 
decedent's  estate  could  have  been  protected 
under  the  sixth  section  of  this  chapter,"  they 
did  so  advisedly,  with  the  plain  import  that, 
if  the  personal  representative  could  not  oth- 
erwise protect  the  estate  from  a  Just  charge, 
his  promise  to  pay,  by  which  suit  was  de- 
layed and  the  estate  protected,  would  oper- 
ate to  prevent  the  running  of  the  statute. 
And  why  should  not  such  promise  do  so? 
The  estate  is  subject  to  no  greater  liability 
by  reason  thereof,  but  unnecessary  costs  and 
expenses  are  saved  to  it  But  it  is  said  it 
may  delay  the  settlement  of  the  estate.  Not 
necessarily  so,  unless  those  Interested  there- 
in desire  such  delay  for  their  own  and  the 
estate's  benefit.  The  creditor  is  tn  no  wise 
benefited  by  the  delay.  He  extends  the 
credit  for  the  estate's  benefit,  not  his  own. 
Take  even  in  the  present  case,  if  the  creditor 
had  sued  promptly,  would  the  estate  have 
be^n  any  better  off?  And  because  in  some 
instances  the  power  may  have  been  abused, 
that  is  no  reason  why  it  should  be  denied 
to  all  personal  representatives,  when  It  is  so 
necessary  for  the  proper  and  Judicious  ad- 
ministration of  estates.  The  section  under 
consideration  was  enacted  for  the  purpose 
of  rendering  the  preceding  section  8,  c.  104, 
Code  1899,  harmonious  with  section  6,  a 
87,  Id.,  wherein  It  provides  that  if  any  per- 
sonal representative  shall  pay  any  debt,  the 
recovery  of  which  could  be  prevented  by 
reason  of  illegality  of  consideration,  lapse  of 
time,  or  by  any  other  fact  within  his  knowl- 
edge, no  credit  shall  be  given  him  therefor, 
and  to  destroy  any  inference  therefrom  that 
although  he  could  not  pay,  yet,  being  the 
legal  representative  of  his  decedent,  he 
might  exercise  the  right  of  such  decedent  to 


renew  a  debt  already  barred  by  the  statute 
by  a  promise  in  writing.  It  is  strange  that 
this  section  should  have  been  several  times 
re-enacted,  carried  through  various  editions 
of  the  Code,  and  construed  by  the  Supreme 
Court  of  the  state  of  Virginia  with  its  gram- 
matical construction  unchanged,  and  yet  the 
discovery  was  never  made  that  the  law- 
makers, including  the  revisers  of  1849,  bad 
used  the  wrong  tense  to  express  their  mean- 
ing until  the  present  term  of  this  court,  al- 
though, if  a  mistake,  it  changes  the  entire 
meaning  of  the  section,  as  Is  perfectly  ap- 
parent to  any  school  child.  Grammar  Is  not 
such  a  new  study  that  such  a  mistake  so 
vital  to  its  meaning  could  be  introduced  In- 
to a  statute  of  Importance,  and  carried 
through  so  many  editions  of  the  Acts  and 
Code  for  more  than  half  a  century,  without 
being  noticed  by  some  legal  light,  although 
the  grammarians  of  the  past  may  not  com- 
pare with  those  of  the  present  It  is  not  a 
mistake.  The  language  was  used  advisedly. 
Why  construe  Ite  plain  meaning  away?  It 
Is  said  It  is  necessary  to  remedy  the  evil 
the  Legislature  had  in  view.  What  evil? 
The  light  of  a  personal  representative  to 
protect  and  preserve  the  estate.  Such  evils 
exist  only  in  dreams.  The  personal  repre- 
sentative has  the  power  to  stop  the  run- 
ning of  the  statute  as  to  the  personal  prop- 
erty by  confession  of  Judgment  and  as  to  the 
real  estate  by  instituting  a  suit  in  equity. 
But  these  legal  proceedings  will  entail  costs 
on  the  estate.  Why,  then,  should  he  not 
have  the  power  to  do  the  same  thing  by  a 
proper  promise  in  writing?  Why  should  not 
such  power  extend  to  the  real  assets  as  well 
as  personal?  Why  should  he  or  the  cred- 
itors be  forced  into  legal  proceedings  when 
they  could  be  so  easily  avoided  without 
detriment  and  to  the  benefit  of  the  estate? 
The  only  answer  Is  that  It  might  enable 
him  to  unduly  postpone  the  settlement  of 
the  estate.  Those  Interested  under  the  nu- 
merous statutory  safeguards  could  easily 
prevent  such  a  result,  but  If  for  the  benefit 
of  the  estate,  and  necessary  to  prevent  sacri- 
fice thereof,  they  ought  not  to  want  to  pre- 
vent it  Such  an  argument  would  never 
have  been  advanced  had  not  a  creditor  been 
duped  by  false  promises  Into  waiting  until 
his  debt  had  been  barred  by  the  statute; 
and  now  It  is  not  made  for  the  protection  of 
estates  generally,  but  simply  for  the  Justifi- 
cation of  bad  faith  In  the  present  instance. 
Because  one  estate  Is  enabled  to  escape  a 
Just  debt  many  estates  are  made  to  suffer 
thereby,  and  all  personal  representatives  are 
shorn  of  the  power  they  heretofore  possess- 
ed for  the  proper  discharge  of  their  admin- 
istrative duties. 

Read  the  statute  again:  "No  acknowledg- 
ment or  promise  of  any  personal  representa- 
tive of  a  decedent  shall  charge  the  estate 
of  such  decedent  in  any  case,  In  which,  but 
for  the  acknowledgment  or  promise,  the  dece- 
dent's estate  could  have  been  protected  un- 
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der  the  sixth  section  of  this  chapter."  Pro- 
tected by  whom?  By  the  adminlBtrator. 
If  he  can  protect  it  witbont  a  new  promise, 
It  Is  his  duty  to  do  so.  But  If  be  cannot  pro- 
tect it  without  a  new  promise,  it  Is  hla  duty 
to  make  the  promise.  The  limiting  clause 
rejected  by  the  majority  of  the  court  neces- 
sarily Implies  that  there  are  acknowledg- 
ments and  promises  of  personal  representa- 
tlves  that  will  charge  the  estate;  otherwise 
It  would  have  been  omitted  Just  as  the  court 
now  expunges  It.  What  are  these  acknowl- 
edgments and  promises  of  the  personal  repre- 
sentatlve  that  will  bind?  Such  as  are  made 
by  them  when  they  cannot  otherwise  protect 
the  estate  from  sacrifice  or  loss.  Why  does 
such  acknowledgment  or  promise  bind  the 
estate?  Because  the  estate  gets  the  benefit 
thereof,  and  Is  protected  thereby.  The  cred- 
itor refrains  from  suit,  and  extends  the  time, 
to  save  cost,  expense  to,  and  sacrifice  of  the 
estate.  This  section  was  Intended  merely  as 
a  qualification  upon  the  preceding  section, 
and  includes  no  other  subject  except  the  bar 
of  the  statute  of  limitations.  There  are  but 
two  kinds  of  promises  within  its  purview, 
both  of  which  are  provided  for  directly  or  by 
plain  implication.  One  Is  where  the  debt  is 
barred  by  limitation  at  the  time  of  the  prom- 
ise, and  the  other  Is  where  It  is  not  so  barred. 
In  the  one  instance  the  personal  representa- 
tive can  and  is  bound  to  protect  the  estate, 
and  a  promise  made  by  him  contrary  thereto 
is  void.  In  the  other,  he  cannot  protect  the 
estate  without  such  promise,  and  it  is  rec- 
ognized as  valid  and  binding  because  of  in- 
dulgence extended  to  the  estate.  Otherwise, 
one  creditor  being  forced  to  bring  suit  to 
avoid  the  statute  might  bring  the  estate 
into  disrepute,  and  precipitate  an  avalanche 
of  suits  against  it.  Involving  much  needless 
cost  and  expense.  It  was  plainly  the  inten- 
tion of  the  revisers  of  1849,  and  of  each  suc- 
ceeding Legislature  down  to  the  present 
time,  to  preserve  to  the  personal  representa- 
tive the  power  to  protect  the  whole  estate, 
both  real  and  personal  assets,  by  such  bind- 
ing promise  in  writing  as  was  necessary 
for  tills  purpose,  until  such  assets  could  be 
made  legally  and  properly  available  for  the 
payment  of  debts.  The  protection  of  the  real 
estate  referred  to  by  the  revisers  was  not  the 
real  assets,  but  such  portion  of  the  real  estate 
as  had  passed  into  the  hands  of  an  innocent 
purchaser  for  value,  without  notice,  under 
section  5,  c.  86,  Code  1899,  All  other  assets 
were  to  be  subject  to  the  protecting  power  of 
the  personal  representative.  Without  being 
guilty  of  redundancy,  they  expressed  this  in- 
tention in  the  section  under  consideration  as 
plainly  as  It  is  possible  for  language  to  ex- 
press it  It  Is  true  they  might  have  added  the 
further  clause,  "But  in  any  case  In  which 
such  estate  cannot  be  protected  without  such 
promise  In  writing,  the  same  shall  be  a  valid 
charge  thereon."  This  would  be  unnecessa- 
ry repetition,  for  the  same  meaning  already 
exists  by  necessary  implication;  and  it  might 


be  held  that  the  word  "protected"  referred  to 
the  time  of  the  plea,  and  not  to  the  time  the 
promise  was  made,  and  if,  at  the  time  of  the 
plea,  the  debt  was  not  barred,  the  writing 
would  not  be  invalid;  or  it  might  be  held 
that  the  clause  was  surplusage,  and  did  not 
change  the  meaning  as  now  construed.  No 
legislation  can  be  armored  against  the  rath- 
less  club  of  Judicial  construction,  wielded  by 
willing  hands.  My  conclusion  is  that  as  to 
a  debt  not  barred  by  the  statute  of  limita- 
tions the  promise  of  a  personal  representa- 
tive, made  for  the  purpose  of  protecting  the 
estate  against  unnecessary  and  premature 
suits,  will  prevent  the  running  of  the  stat- 
ute, and  make  such  debt  a  proper  charge 
against  the  assets,  both  real  and  personal, 
except  such,  portion  of  the  real  estate  as 
may  have  been  conveyed  by  an  heir  or  devi- 
see to  an  Innocent  purchaser  for  value  wlth- 
.out  notice,  'as  provided  in-  section  5,  c.  86, 
Code  1899.  In  so  far  as  Judge  McWHOR- 
TER'S  opinion  is  consistent  with  this  conclu- 
sion, I  concur  with  him,  and  in  so  far  as 
Judge  BRANNON'S  opinion  conflicts  there- 
with I  dissent 

(6S  W.  Va.  W) 
WARD  et  aL  v.  BROWN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  18,  1903.) 

PROBATH  OF  WILIi— APPEAL  BT  EXECUTOR- 
VALIDITY  OP  BEQUEST— DIRECTINQ  ISSUE- 
ATTESTING  WITNESSES  —  INSTRUCTIONS  — 
TESTAMENTARY  CAPACITY  —  EXPERT  EVI- 
DKNCE— WEIGHT  OF  EVIDENCE— CREDIBIL- 
ITY OF  WITNESS-APPEAL-REVIBW. 

1.  An  executor  of  a  will  may  propound  it  for 
admission  to  probate,  and  proseoate  an  appeid 
from  a  decree,  declaring  it  void,  in  a  sait 
brought  to  impeach  it. 

2.  Whether  a  bequest  actually  made  is  valid 
cannot  be  inquired  into  upon  a  bill  filed  to  test 
the  validity  of  a  will.  That  question  is  prop- 
erly raised  upon  a  bill  to  construe  and  expound 
the  will. 

3.  It  is  not  error  to  direct  an  issue  devisavit 
vel  non  witbont  proof  of  the  interest  of  the 
plaintiffs,  unless  oojection  has  been  made  that 
they  would  have  no- interest  in  the  estate  if  the 
will  were  set  aside,  or  unless  such  want  of 
interest  appears  from  the  record  itself. 

4.  Attesting  witnesses  of  a  will  who  are  in- 
troduced to  impeach  the  will  on  the  grounds  of 
want  of  proper  execution,  unsoundness  of  mind, 
or  undue  influence,  will  not  be  excluded;  but 
their  evidence  will  l>e  viewed  with  mucli  sus- 
picion, and  it  is  proper  to  so  instruct  the  jury. 

5.  When  part  of  the  attesting  witnesses  tes- 
tify against  the  will,  it  is  error  to  instruct  the 
Jury  that  the  evidence  of  the  witnesses  present 
at  the  execution  of  the  will  is  entitled  to  pe- 
culiar weight. 

6.  When  a  proper  instruction  is  asked  and 
given,  it  is  error  to  give  another  improper  in- 
struction which  modifies  it  and  nnllifies  its  ef- 
fect or  obscures  its  meaning. 

7.  Evidence  of  physicians  as  to  testamentary 
capacity  is  entitled  to  greater  weight  than  that 
of  nonprofessional  persons,  provided  they  hava 
had  persoual  observation  and  knowled[ge  of  the 
person  whose  mental  capacity  is  in  question; 
otherwise^  it  is  not  Rule  on  ttiis  subject  an- 
nounced m  Jarrett  v.  Jarrett,  11  W.  Va.  584, 
Kerr  v.  Lunsford,  8  S.  B.  403,  31  W.  Va.  659, 
2  L.  R.  A.  OCS,  and  Nicholas  v."  Kershner,  20 
W.  Va.  255,  examined  and  explained. 
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8.  Expert  testimony,  except  noder  special  cir- 
GQtDistances,  is  entitled  to  0UI7  such  weight  as  the 
jury  may  deem  it  entitled  to  when  viewed  in 
connection  with  all  the  evidence  and  circumstan- 
ces; and  it  is  error  to  instruct  the  jury  that  the 
evidence  of  phyaicians  testifying  as  experts 
only,  on  the  trial  of  an  issue  deviiavit  vel  non, 
is  entitled  to  great  weight. 

0.  It  is  error  to  classify  witnesses  in  respect 
to  the  weight  and  value  of  their  evidence  by  an 
instrnction  to  the  jury,  unless  the  classification 
is  based  upon  a  well-defined  distinction  as  to 
the  opportunities  and  powers  of  the  witnesses 
to  know  the  trnth. 

10.  Evidence  of  the  acts  and  conduct  of  the 
testator  tending  to  show  soundness  of  mind  at 
or  near  the  time  of  the  execution  of  the  will 
is  entitled  to  more  weight  than  the  opinions 
of  witnesses  based  upon  the  erratic  conduct  and 
eccentricities  of  the  party  of  whom  they  speak. 

11.  When  there  is  a  dout)t  as  to  the  compe- 
tency of  the  testator  to  make  a  will,  the  fact 
that  he  has  given  his  propert7  to  persons  other 
than  those  related  to  him  in  a  reasonable  degree 
by  blood  is  proper  to  be  considered  by  the  jury. 

12.  When  evidence  is  introduced  to  show  in> 
terest  on  the  part  of  a  witness  for  the  pur- 
pose of  discrediting  him,  it  is  improper  to  re- 
fuse to  admit  evidence  to  show  the  extent  of 
■nch  interest  or  to'  disprove  its  existence;  and 
any  person  who  is  conversant  with  the  facts 
may  testify  as  to  them,  although  the  alleged 
contract  is  between  the  witness  and  a  munic- 
ipal corporation. 

13.  An  instruction  which  tells  the  jury  that~if 
they  believe  any  witness  has  testified  falsely  in 
the  case  as  to  material  matters  they  may  dis- 
regard such  false  testimony,  or  give  to  it  and 
all  the  evidence  of  anch  witness  such  weight 
as  they  believe  it  entitled  to,  is  improper  in 
failing  to  inform  the  jury  that  they  may  dis- 
regard all  the  evidence  of  such  witness. 

14.  If  an  instruction  is  proper  in  other  re- 
spects, it  is  not  vitiated  by  merely  naming  the 
witness  to  whose  testimony  it  is  applicable. 

15.  The  court  is  not  bound  to  repeat  its  in- 
structions. 

16.  Point  20  of  the  syllabus  in  McMechen  v. 
McMechen,  17  W.  Va.  683,  41  Am.  Rep.  682, 
approved. 

17.  Where  a  will  has  been  prepared  by,  and 
executed  in  the  presence  and  nnder  the  direc- 
tion of,  a  lawyer  of  ability  and  good  standing, 
professionally  and  as  a  citizen,  and  two  of  the 
attesting  witnesses  attempt  to  impeach  the  will 
on  the  grounds  of  nonexecution,  insanity,  and 
undue  influence,  and  the  person  under  whose 
•upervisiou  it  was  executed  is  dead,  and  an  ef- 
fort was  made,  when  too  late,  to  take  his  testi- 
mony, it  is  proper  to  admit  evidence  of  his 
character  and  capacity. 

18.  When  an  erroneous  instruction  has  been 
given  by  the  court  to  the  jury,  the  presump- 
tion is  that  the  exceptor  was  prejudiced  there- 
by, and  the  verdict  will  be  set  aside  on  account 
thereof,  unless  it  clearly  appears  from  the 
record  that  he  could  not  have  I>een  prejodiced 
thereby. 

19.  When  a  correct  instruction  is  refused,  the 
verdict  will  be  set  aside,  unless  the  appellate 
court  can  see  from  thn  record  that,  even  under 
the  instruction,  a  different  verdict  could  not 
rightly  have  been  found. 

20.  The  giving  of  erroneous  instructions  bear- 
ing upon  the  weight  and  valoe  of  certain  test!* 
mony,  when  the  evidence  is  contradictory,  to 
cause  for  reversal. 

Brannon,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Kanawha 
County;   B.  S.  Doolittle,  Judge. 

Bill  by  John  Ward  and  othera,  B.  Ward's 
belrs,  against  J.  F.  Brown  and  others.    De- 

Y  t.  See  Evidence,  vol.  20,  Cent.  Dig.  i  2S9S. 


cree  for  pialntifCs.    Defendants  appeaL    Re- 
Tersed. 

Brown,  Jackson  &  Knight,  Flonrnoy,  Price 
&  Smith,  and  Mollohan,  McCllntlc  &  Math- 
ews, for  appellants.  B.  W.  Wilson  and  A. 
B.  Uttlepage,  for  appellees. 

POFFBNBARQKR,  J.  Brlgham  Ward,  a 
resident  of  the  dty  of  Charleston,  and  an 
eccentric  old  man,  died  on  the  7th  day  of 
April,  1896,  leaving  a  will  which  he  had  exe- 
cuted two  days  before  his  death.  TfiRay  of 
his  pecniiarities  and  eccentricities  are  at- 
tributed to  the  fact  that  from  his  blrtb  he 
had  been  afflicted  wltb  what  is  called  a 
"cleft  palate,"  which  interfered  with  bis 
speech.  He  was  originally  from'  New  Hamp- 
shire, and  came  to  this  state  in  1859.  After 
swvlng  in  tbe  federal  army  for  some  time, 
be  came  to  Charleston  near  the  close  of  Jbe 
Glvil  War,  and  continued  to  reside  there. 
He  never  married,  nor  bad  be  any  relatives 
living  near  him.  For  many  years  he  had 
been  In  the  grocery  business,  and  at  the 
time  of  his  death  be  owned  considerable 
property.  By  his  will,  after  directing  pay- 
ment of  bis  debts  and  the  erection .  of  a 
monument  to  cost  not  more  than  (600,  be 
bequeathed  (10,000  of  his  estate  to  the  trus- 
tees of  the  Kanawha  Presbyterian  Church, 
to  be  used  by  them  In  paying  ofF  tbe  debt 
contracted  by  them  in  enlarging  tbe  church 
edifice,  and  the  residue  of  bis  estate  be  gave 
to  the  dty  of  Charleston,  to  be  Invested,  and 
to  be  known  as  "The  Brlgham  Ward  Hos-. 
pital  Fund,"  the  Income  to  be  used  in  sup- 
porting and  maintaining  free  beds  in  tbe 
hospital  of  said  dty  then  in  process  of  erec- 
tion. The  will  was  prepared  by  Edward  B. 
Knight,  a  very  able  lawyer  and  an  upright 
man,  and  be  and  James  F.  Brown  were  ap- 
pointed executors  of  the  will.  Mr.  Brown 
qualified,  but  Mr.  Knight  did  not 

After  the  will  had  been  probated  In  the 
county  court  of  Kanawha  county,  John  Ward 
and  othns,  nephews  and  nieces  and  grand 
nephews  and  nieces  of  tbe  testator.  Institut- 
ed a  suit  In  chancery,  alleging  In  their  bill 
that  they  were  tbe  only  hdrs  and  distribu- 
tees of  said  Brlgham  Ward;  that  tbe  writ- 
ing which  had  been  probated  was  not  bis 
will;  that  at  tbe  time  It  was  executed  be 
was  of  unsound  mind,  and  that  undue  influ- 
ence was  exerted  over  him  to  induce  him  to 
make  the  will;  and  praying  for  an  issue  dev- 
isavlt  vel  non.  Answers  were  filed  by  the 
executor,  the  trustees  of  the  church,  and  tbe 
dty  of  Charleston,  the  Issue  directed  and 
tried  on  the  law  side  of  tbe  court,  and  a  ver- 
dict was  rendered  In  favor  of  the  contest- 
ants. Numerous  exceptions  were  taken  to 
tbe  rulings  of  the  law  court,  and,  among 
others,  to  Its  action  in  overruling  a  motion 
to  set  aside  the  verdict  After  the  proceed- 
ings In  the  law  court  were  certified  and  re- 
turned to  tbe  chancery  court  another  mo- 
tion was  made  to  set  aside  the  verdict,  and 
It  was  overriiied.  and  a  decree  entered  declar- 
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Ing  that  Bald  paper  writing  was  not  the  will 
of  said  Brigham  Ward.  From  this  decree  an 
appeal  was  taken  by  the  executor  of  the  will 
and  the  trustees  of  the  Kanawha  Presbyteri- 
an Church.  The  city  of  Charleston  did  not 
join  In  the  petition  for  the  appeal,  but,  be- 
fore the  case  was  argued  and  submitted,  It 
appeared  by  counsel  and  united  In  the  ap- 
peal, praying  that  the  decree  might  be  re- 
versed, the  verdict  of  the  Jury  set  aside  and 
a  new  trial  awarded,  and  that  the  brief  filed 
for  the  appellants  be  read  In  Its  behalf. 

It  is  insisted  by  counsel  for  the  appellees 
that  the  bequest  to  the  Kanawha  Presbyteri- 
an Ctawch  Is  void,  that  the  executor  has  no 
Interest  In  the  matter  In  controversy,  that 
the  city  of  Charleston  is  not  properly  before 
this  court,  and  that  therefore  the  appeal 
should  be  dismissed.  The  first  reply  to  this 
is  that  the  bill  does  not  allege  Invalidity  of 
the  bequest  to  the  church  trustees.  Upon 
that  question  the  court  below  took  no  action 
whatever,  nor  could  it  have  done  so  In  the 
absence  of  pleading.  If  the  bill  had  contain- 
ed such  an  allegation  it  would  have  been 
Improper,  since  that  question  is  one  of  con- 
struction, to  be  disposed  of  in  a  subsequent 
suit  brought  for  the  purpose  of  having  the 
will  construed  in  case  it  should  stand.  This 
proceeding  is  little,  if  anything,  more  than 
one  of  probate,  since  it  can  only  be  entertain- 
ed by  a  court  of  equity  under  a  special  stat- 
ute, and  does  not  belong  to  the  general  chan- 
cery jurisdiction  of  the  court  Many  author^ 
Itles  bold  tbat  the  only  question  that  can  be 
decided  is  whether  the  alleged  will,  or  any 
I)art  thereof,  is  the  will  of  the  testator;  in 
other  words,  whether  in  fact  and  In  law  the 
paper  was  executed  as  and  for  the  will  of 
the  testator.  After  that  function  is  perform- 
ed, the  court  can  go  no  further.  Coalter's 
Executor  v.  Bryan,  1  Grat.  18;  Dowar  v. 
Church,  21  W.  Va.  23;  Lamberts  v.  Cooper's 
Executor,  29  Grat.  66;  Connolly  v.  Connolly, 
32  Grat  657;  Kerr  v.  Lunsford,  31  W.  Va. 
659,  8  S.  E.  493,  2  L.  R.  A.  668;  Coffman  t. 
Hedrick,  32  W.  Va.  119,  9  S.  E.  65.  In 
Couch  V.  Eastham,  27  W.  Va.  796,  65  Am. 
Rep.  346,  Johnson,  J.,  said:  "Upon  a  bill 
filed  to  test  the  validity  of  a  will  which  has 
been  regularly  admitted  to  probate,  the  func- 
tion of  the  suit  is  exhausted  when  tbat  ques- 
tion is  decided.  It  would  be  strange.  In  a 
suit  brought  to  set  aside  a  will,  that  the  will 
should  be  expounded."  In  Malone's  Adm'r 
V.  Hobbs,  1  Rob.  388,  39  Am.  Dec.  263,  Bald- 
win, J.,  said  of  the  Virginia  statute,  which  is 
similar  to  ours:  "Tbat  statute  provides  a 
supplemental  tribunal  to  revise  the  decision 
of  the  court  of  probate,  if  in  favor  of  the 
will;  and  that  tribunal  is  a  jury,  to  be  im- 
paneled for  trial  of  the  issue  of  devisavit  vel 
non,  to  be  directed  by  a  court  of  chancery. 
The  jurisdiction,  such  as  it  is,  so  conferred 
on  the  chancery  courts,  Is  not  part  of  the 
original  jurisdiction  of  the  courts  of  equity, 
which  will  not  (in  the  language  of  the  books), 
In  an  adversary  way,  take  jurisdiction  to  de- 


termine the  validity  of  a  will.  It  is  a  pro- 
bate jurisdiction,  to  be  exercised,  not  by  the 
chancellor,  but  by  the  jury;  and  its  only 
power  is  to  convene  the  proper  parties,  and 
to  cause  the  prescribed  Issue  to  be  made  up 
and  tried,  with  the  incidental  power  to  grant 
a  new  trial,  and  to  remove  impediments  and 
furnish  facilities  to  a  full  and  fair  trial  of 
the  merits  before  the  jury."  An  examina- 
tion of  the  authorities  cited  dearly  shows 
that  this  doctrine,  announced  by  the  Virginia 
Court  of  Appeals  many  years  ago,  has  been 
adhered  to  until  this  time. 

It  is  claimed  that  Jele  y.  Lemberger,  163  III. 
338,  45  N.  E.  270,  asserts  a  different  doctrine. 
Lemberger  brought  a  suit  to  set  aside  the  will 
of  his  deceased  uncle,  devising  to  certain  other 
persons  real  estate  In  which  he  would  have 
taken  an  Interest  as  an  heir  but  for  the  will 
and  his  alienage,  disclosing  on  the  face  of  bis 
bill  the  fact  that  he  was  an  alien,  by  saying  in 
the  first  sentence  of  the  bill:  'Tour  orator, 
Joseph  Lemberger,  of  the  empire  of  Ger- 
many," etc.  On  an  Issue  the  jury  found  for 
the  will,  and,  he  appealing  from  the  decree 
adjudicating  its  validity,  the  Supreme  Court 
reversed  the  decree,  on  the  ground  that  it  ap- 
peared that  the  plaintiff,  being  an  alien,  not 
qualified  to  bold  real  estate  in  IlliBois,  was 
not  a  person  interested  within  the  meaning 
of  the  statute  conferring  equity  jurisdiction 
to  entertain  bills  to  impeach  wills.  Whether 
the  Illinois  court  correctly  construes  the  words 
"anj  person  interested,"  found  in  the  statute, 
when  it  holds  that  the  interest  must  be  pe- 
cuniary (McDonald  v.  White,  130  111.  493,  22 
N.  E.  599),  need  not  be  determined  here.  But 
it  can  be  reasonably  asserted,  and  with  per- 
fect consistency  with  the  Virginia  and  West 
Virginia  decisions,  tbat  a  claimant  under  a 
clause  of  a  will,  questionable  as  to  its  validity, 
has  an  Interest  thereunder  which  entitles  him 
to  a  judicial  construction  of  that  clause  before 
what  he  receives  under  it  can  be  taken  from 
him,  and  that  a  bill  to  impeach  and  construe 
a  will  in  one  and  the  same  suit  cannot  be 
maintained.  Here  the  will  gives  110,000  to 
trustees  for  the  payment  of  debts  incurred  in 
enlarging  a  church,  secured  upon  church  prop- 
erty, and  debts  hereafter  to  be  created  in  a 
slinllar  manner,  provides  for  the  payment  of 
testator's  debts  and  funeral  expenses  and  the 
erection  of  a  monument,  and  then  gives  the 
residue  of  the  estate  to  the  city  of  Charleston. 
Suppose  the  bequest  to  the  trustees  Is  void, 
and  the  will  is  valid;  who  could  then  contest 
the  validity  of  the  clause  except  the  dty  of 
Charleston?  What  would  be  the  result  if  it 
declined  to  do  so?  Can  the  city  of  Ciniarles- 
ton  remain  silent  and  fail  or  refuse  to  contest 
It  and  thus  allow  the  payment  of  the  debts 
as  provided  by  the  will?  Can  it  be  said  then 
that  the  church  trustees  have  no  Interest  In 
the  clause?  Will  the  court,  in  a  proceeding  of 
this  kind,  anticipate  and  forestall'  these  pos- 
sibilities, by  holding  that  the  trustees  have  no 
Interest?  Under  these  peculiar  circumstances 
it  cannot  be  consistently  done.    Nor  will  It  be 
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asserted  that,  wben  a  will  containing  an  al- 
leged invalid  clause  has  been  probated  and 
is  Bonght  to  be  impeacbed,  the  claimant  under 
such  clause  has  not  such  an  interest  as  en- 
titles him  to  appeal  from  a  decree  declaring 
the  paper  in  question  not  the  will  of  the  de- 
cedent This  case  and  that  of  Jele  ▼.  Lem- 
berger  do  not  stand  on  the  same  ground. 
Here  the  right  to  appeal  by  a  person  in  whose 
favor  the  will  contains  a  clause  Is  Involved, 
and  the  appeal  has  been  granted,  bringing  Into 
this  court,  for  review,  the  proceedings  in  the 
cause  in  the  court  below.  In  the  other  case 
the  question  was  whether  the  appellant  had 
sucb  Interest  as  entitled  him  to  institute  a 
suit  to  Impeach  the'  will.  The  distinction  Is 
very  marked  and  material.  All  the  legatees 
were  Interested  in  the  question  tried  in  the  cir- 
cuit court— the  validity  of  the  will.  As  to  it 
they  stood  on  an  equal  footing  in  this:  that, 
according  to  Its  determination,  all  should  win 
or  lose.  Wben  the  rights  of  the  parties  are 
thus  dependent  upon  a  single  issue,  an  appeal 
by  one  of  them  brings  that  question  up  for  all. 
Points  7  and  8  of  the  syllabus  in  Walker's 
Xbc'r  V.  Page,  21  Grat  636,  are  as  follows: 
"Where  the  parties  in  a  cause  stand  upon 
distinct  and  unconnected  grounds,  where  their 
rights  are  separate,  and  not  equally  atfected 
by  the  same  decree  or  Judgment,  then  the  ap- 
peal of  one  will  not  brbig  up  for  adjudication 
the  rights  or  claims  of  the  other.  Where  the 
parties  appealing  and  the  parties  not  appeal- 
ing stand  upon  the  same  ground,  and  their 
rights  are  Involved  in  the  same  question,  and 
equally  affected  by  the  same  decree  or  Judg- 
ment, the  Court  of  Appeals  will  consider  the 
whole  case,  and  settle  the  rights  of  the  parties 
not  appealing,  as  well  as  those  who  bring  their 
case  up  by  appeal."  To  the  same  efCect  are 
the  following  cases:  Tate  v.  Llggat,  2  Leigh, 
84,  107;  Lewis  v.  Thornton,  6  Munf.  87,  97; 
Lenow  V.  Lenow,  8  Grat.  ,349;  Purcell  v.  Mc- 
Cleary,  10  Grat.  246;  Newman  v.  Mollohan, 
10  W.  Va.  488.  It  Is  claimed,  upon  the  au- 
thority of  Adamson  v.  Peerce,  9  W.  Va.  249, 
that  the  city  of  Charleston  was  not  aftected 
by  the  appeal  taken  by  the  other  parties.  The 
case  of  Newman  v.  Mollohan,  10  W.  Va.  488, 
holds  the  contrary  of  this,  and  it  is  not  be- 
lieved, either  that  the  two  cases  are  in  con- 
flict, or  that  Adamson  v.  Peerce  supports  the 
contention  of  appellees.  It  holds  that  a  party 
jointly  interested  on  the  same  side  with  an- 
other party  who  has  taken  a  writ  of  error  to 
the  Judgment  may,  under  the  statute,  sue  out 
another  writ  himself,  in  order  to  protect  him- 
self against  a  dismissal  by  his  coplaintlO*  in 
error,  thereby  admitting  that  a  reversal  upon 
his  coplaintlfC's  writ  would  avail  him,  or  an 
affirmance  or  dismissal  preclude  him.  There 
may  be  a  severance  of  Joint  parties,  but,  until 
there  is,  the  Judgment  or  decree  Is  an  entirety, 
binding  all.  Newman  v.  Mollohan,  10  W.  Va. 
488.  A  case  covering  entirely  and  specifically 
the  objection  raised  here  is  Bowlby  v.  De 
Witt.  47  W.  Va.  323,  34  S.  E.  919,  holding 
that  when  the  rights  of  co-parties  are  not  only 


Involved  in  the  same  question,  but  equally  af- 
fected by  the  decree  or  Judgment,  the  appeal 
of  the  one  will  call  for  an  adjudication  of  the 
rights  of  the  other  not  appealing.  See,  also, 
Vance  Shoe  Co.  v.  Haught,  41  W.  Va.  282, 
23  S.  B.  553;  Weekly  v.  Hardesty,  48  W. 
Va.  39,  35  S.  E.  880. 

Upon  the  same  principle,  the  appeal  of  the 
executor  brings  up  the  decree  as  to  all  who 
claim  under  the  will,  and  that  be  has  an 
interest  which  entitles  him  to  maintain  an 
appeal  Is  beyond  question.  In  character, 
this  proceeding  is  one  of  probate,  and  the 
propounding  of  the  will  for  probate  has  al- 
ways been  one  of  his  duties.  "Under  early 
procedure,  it  was  often  said  that  the  execu- 
tor was  the  proper  person  to  propound  the 
will  for  admission  to  probate."  Page  on 
Wills,  §  317;  Basketfs  Estate,  78  L.  T. 
Rep.  843;  Redmond  v.  Collins,  15  N.  0.  430, 
27  Am.  Dec.  206;  Ford  v.  Ford,  7  Humph. 
92;  Foster  v.  Tyler,  7  Paige»  48,  61.  "In 
the  Eiuglish  ecclesiastical  courts,  which  had 
Jurisdiction  only  of  wills  of  personalty,  a 
win  could  be  propounded  by  none  but  the 
executor  named  in  it,  either  voluntarily  or 
upon  the  citation  of  others  Interested  in  the 
subject  If  the  executor  refused  or  renoun- 
ced, it  could  then  be  propounded  by  any 
other  person  Interested.  In  a  few  of  the 
United  States  the  primary  right  to  offer  the 
will  for  probate  belongs  to  the  executor.  If 
one  is  named,  and  a  party  Interested  may 
act  only  where  none  Is  named,  or  the  accen- 
tor is  dead,  nonresident,  or  refuses  to  act." 
16  Bncy.  PI.  &  Pr.  997.  Anciently,  only 
wUls  of  personal  property  were  probated. 
In  the  Virginias,  wills  of  both  personal  prop- 
erty and  real  estate  have  been  probated  by 
virtue  of  the  statute  for  a  great  many  years. 
After  this  change  was  made,  the  statute  was 
construed  in  the  great  case  of  Wills  v.  Sprag- 
glns,  3  Grat  555,  where  the  first  defect  In 
the  Virginia  statute  was  developed,  and  Bald- 
win, J.,  after  reviewing  the  entire  history 
of  probate  law,  and  considering  the  statute 
In  connection  therewith,  said:  "It  follows 
from  these  considerations,  and  as  a  matter 
of  necessity,  that  under  our  statute  a  sen- 
tence against  the  propounder  of  the  instru- 
ment Is  a  sentence  against  all  claiming  un- 
der It  He  is  the  champion  of  the  common 
cause,  and  charged  to  keep  the  lists  against 
all  antagonists,  and  not  the  less  that  some 
of  his  associates  may  be  disabled  by  infan- 
cy, coverture,  or  other  Impediments.  ♦  ♦  • 
It  follows  that  any  will  may  be  propounded, 
not  only  by  the  nominated  executor,  but 
by  any  legatee  or  devisee  therein  who  has 
an  interest  In  establishing  it,  without  regard 
to  the  nature  of  the  property  upon  which  It 
acts;  and  that  such  propounder.  In  common 
with  others  of  a  like  interest  who  may  choose 
at  any  time  to  associate  themselves  with 
him  as  parties,  becomes  the  representative 
of  the  will  for  the  purpose  of  Its  probate, 
and  the  representative  of  all  others  of  a 
like   interest,   though   not  formal  parties." 
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Some  antborltlefl  have  been  dted  here,  on 
the  subject  of  the  character  and  extent  of 
an  executor's  Interest,  from  which  It  Is  argu- 
ed that  he  has  no  Interest  which  would  en- 
title him  to  appeal,  but  no  case  has  been 
presented  which  says  he  has  not  such  Inter- 
est, or  that  he  has  not  the  power  to  do  so, 
or  that  for  the  purpose  of  probate  he  does 
not  represent  the  will  and  all  persons  claim- 
ing under  it  Mere  strained  argument  and 
Inference  from  his  want  of  power  to  do  oth- 
er things  Is  no  answer  to  the  universal  dec- 
laration of  the  courts  that  be  may  propound 
the  will,  and  that  in  so  doing  he  acts  for 
everybody  who  claims  under  It  To  show 
the  utter  Inapplicability  of  the  cases  cited, 
the  following  are  here  noted:  Estate  of  San- 
bom,  98  Cal.  103,  32  Pac.  866,  holding  that 
a  public  administrator  cannot  contest  a  will; 
Reld  V.  Vanderheyden,  5  Cow.  719,  holding 
that  a  person  who  has  no  interest  under 
a  will,  or  who  had  an  interest  which  has 
ceased,  cannot  be  a  party  to  a  proceeding 
for  the  probation  of  the  will;  Meyer  v.  Fogg, 
7  Fla.  292,  68  Am.  Dec.  441,  holding  that  a 
person  named  in  the  will  as  an  executor  has 
no  such  interest  as  will  disqualify  him  aa 
a  witness  to  the  will;  In  re  Hickman's  Es- 
tate, 101  Cal.  609,  36  Pac.  118,  holding  that 
a  public  administrator  is  not  entitled  to  let- 
ters of  administration  as  against  an  execu- 
tor of  a  will  which  merely  appoints  an  ex- 
ecutor, without  disposing  of  any  property, 
and  that  the  executor  is  so  entitled;  Oamett 
V.  Chllders,  2  Munf.  277,  Boggess'  Heirs  v. 
Robinson's  Heirs,  6  W.  Va.  402,  and  Jones 
V.  Cunningham,  7  W.  Va.  707,  all  holding 
that  a  reversal  cannot  be  tiad  for  mere  er- 
ror as  to  costs;  and  In  re  Stewart's  Estate, 
107  Iowa,  117,  77  N.  W.  574,  holding  that 
an  executor  cannot  contest  the  probate  of  a 
codicil  revoking  his  authority.  .  The  bare 
statement  of  the  purport  of  these  cases  so 
clearly  shows  their  insufficiency  to  sustain 
the  contention  of  counsel  for  appellees  that 
further  comment  on  them  would  be  a  waste 
of  time  and  labor.  In  addition  to  the  au- 
thorities already  cited,  the  following  cases 
expressly  decide  that  an  executor  may  pros- 
ecute an  appeal:  Shirley  v.  Healds,  34  N. 
H.  407;  Smith  v.  Sherman,  4  Gush.  (Mass.) 
411;  Bellows'  Estate,  60  Vt  224,  14  Atl. 
697;  Fairfax  v.  Fairfax's  Ex'r,  7  Grat  86. 
This  will  makes  such  disposition  'Of  the  tes- 
tator's estate  as  makes  a  sale  of  the  real 
estate  necessary,  and  expressly  authorizes 
it,  thereby  vesting  in  the  executor  power 
over  U,  and  charging  upon  him  duties  re- 
.  specting  it,  BO  that,  although  he  has  no 
persona]  interest  in  it,  he  has  a  more  im- 
mediate and  higher  interest  in  It  tlian  any 
other  person  in  his  representative  capacity, 
Jast  as  in  the  case  of  a  will  of  personal 
property,  where  he  takes  the  legal  title.  He 
must  act  for  all  who  take  under  the  will. 
All  they  can  receive  from  the  state  comes 
to  them,  not  immediately,  but  mediately, 
through  the  executor.    He  must  sell  the  real 


estate,  and  apply  the  proceeds  as  directed 
by  the  will.  The  will  operates  a  conversion 
of  the  real  Into  personal  property.  Brown 
V.  Miller's  Ex'rs,  45  W.  Va.  211,  31  S.  B. 
956;  Doaney  v.  Mercantile  Trust  Co.,  160  N. 
Y.  497,  55  N.  B.  296;  Bveritt  v.  Bveritt,  29 
N.  Y.  89;  Hatch  v.  Bassett,  62  N.  Y.  359: 
Power  V.  Cassldy,  79  N.  Y.  602,  35  Am.  Rep. 
550;  Underwood  v,  Ourtla,  127  N.  Y.  623, 
28  N.  B.  585. 

On  the  trial  of  the  Issue,  the  proponents  of 
the  win  introduced  Dr.  F.  S.  Thomas,  a  phy- 
sician of  21  years'  experience  as  a  practi- 
tioner, and  one  of  the  attesting  witnesses  to 
the  will,  who  testified  that  he  had  known  the 
testator  for  20  or  26  years;  that  he  had  at- 
tended him  aa  his  physician  for  4  or  5  years 
prior  to  his  death,  and  during  his  last  illness; 
that  be  was  called  In  said  illness  on  the  30th 
or  31st  day  of  March,  and  went  to  see  Iiim 
evei7  day  from  that  time,  three  or  four 
times  a  day,  until  he  died,  on  the  7th  day  of 
April;  that  he  was  a  sufferer  from  asthma, 
and  had  taken  cold  which  had  developed  into 
capillary  bronchitis  and  fever,  which  ex- 
hausted him;  that  some  days  before  the  will 
was  made  the  testator  talked  to  him  about 
making  the  vrill,  and  asked  him  what  he 
thought  of  Mr.  Knight  in  that  connection; 
that  he  told  him  he  could  not  get  a  better 
man;  that  the  next  day  the  same  conversa- 
tion took  place;  tbat,  on  Sunday  before  the 
death  of  the  testator,  witness  asked  liim  if 
he  had  made  his  will,  to  which  be  replied 
"No,"  but  that  Mr.  Knight  was  drawing  It 
and  it  would  be  fixed  up  the  next  day;  that 
witness  told  him  be  thought  he  had  better 
make  the  will  then  if  he  intended  to  do  so, 
and  Mr.  Knight  was  sent  for,  and  the  will 
was  executed  on  Sunday;  that  when  Mr. 
Knight  came  he  opened  the  will  and  read  it 
to  the  testator,  who  said  it  was  just  what  he 
wanted,  so  fnr  as  it  went  but  it  did  not  then 
contain  the  residuary  clause  in  favor  of  the 
city,  and,  after  some  discussion  about  what 
was  to  be  done  with  the  surplus,  Mr.  Knight 
suggested  that  It  be  left  to  the  hospital,  to 
which  the  testator  Immediately  assented, 
and  asked  witness  what  he  thought  of  it; 
that  he  replied,  "All  right,  sir.  You  are 
making  your  will;  I  am  not;"  that  after  it 
was  prepared  witness  got  testator  out  of  liis 
bed  and  into  a  chair  at  a  table,  and  he  was 
unable  to  sign  his  name,  and  asked  witness 
to  sign  it  for  him,  and  he  did  so,  and  testa- 
tor made  bis  mark;  that  he  helped  him  back 
to  his  bed,  and  the  witnesses  signed  the  at- 
testation; that  he  and  Mattle  Jenkins,  two 
witnesses,  signed  It  in  the  presence  of  each 
other  and  in  the  presence  of  the  testator; 
that  the  testator  signed  the  will  in  the  pres- 
ence of  all  three  of  the  witnesses;  that  Ja- 
cob Debolt  the  other  witness,  went  out  of 
the  room  after  the  testator  had  signed,  and 
had  to  be  called,  but  witness  thinks  he  was 
not  in  the  room  when  the  other  witnesses 
affixed  their  signatures;  that  the  testator,  at 
the  time,  said  the  will  was  just  the  way  be 
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wanted  It;  tliat  afterwards  on  that  and  on 
the  next  day  be  said  the  will  was  all  rlgbt; 
asked  the  witness  what  he  thought  of  the 
manner  In  which  he  had  disposed  of  his  prop- 
erty; that  be  was  then  about  80  years  old, 
and  died  of  acute  pneumonia;  that  bis  men- 
tal condition  was  good;  that  he  was  "just 
as  bright  as  he  ever  was,  mentally";  that  ho 
was  a  very  bright  man;  that  on  the  next 
day  he  was  as  "clear  as  a  crystal";  that  he 
was  perfectly  intelligent  during  bis  sickness, 
and  up  until  the  time  of  his  death;  and  tbat 
on  Tuesday  evening,  when  be  died,  he  had 
become  exhausted.  On  cross-examination  a 
number  of  questions  were  propounded  to  the 
witness  In  reference  to  the  symptoms  of  in- 
sanity, and  what  constitutes  insanity,  and 
also  as  to  his  Interest  in  the  hospital,  that 
institution  having  been  leased  to  him  by  the 
dty.  He  admitted  having  taken  some  inter- 
est In  the  movement  to  Indnce  the  county 
court  of  Kanawha  county  and  the  city  of 
Charleston  to  build  the  hospital,  but  denied 
that  be  bad  any  connection  whatever  with 
the  bequest  made,  and  also  that  he  In  any 
way  Influenced  the  testator  in  reference  to 
the  matter. 

Dr.  T.  Ij.  Barber,  another  witness  for  the 
defendants,  testified  that  he  bad  known  the 
testator;  that  he  joined  the  Kanawha  Pres- 
byterian Church  about  two  years  before  his 
death,  and  attended  regularly,  when  able; 
tbat  in  the  fall  of  1895  tbe  testator  told  wit- 
ness he  did  not  expect  to  live  but  a  short 
time,  and  tbat  be  expected  the  church  to  have 
what  property 'be  had;  that  he  had  had  a 
number  of  conversations  with  the  testator 
in  the  last  few  months  of  his  life,  and  tbat 
be  was  sane,  sensible  as  witness,  be  thought, 
or  any  other  man;  that  he  saw  no  evidence 
of  aberration  of  mind,  or  insanity;  that  he 
went  to  see  him  tbe  night  before  he  died, 
having  been  sent  for;  that  he  found  two  or 
three  persons  in  the  room  with  the  testator, 
among  whom  was  Debolt;  tbe  testator  asked 
him  to  sing  for  him,  saying  he  had  found 
pleasure  In  the  singing  at  church;  that  be 
did  sing  for  him,  and  they  talked  about  a 
number  of  things;  that  testator  was  then  a 
very  sick  man,  and  they  talked  about  his 
sickness;  that  he  volunteered  the  informa- 
tion tbat  he  had  made  the  bequest  to  the 
church;  tbat  at  tluit  time  tbe  testator  was 
perfectly  clear,  mentally,  and  witness  saw 
no  evidence  of  insanity;  that,  when  they 
talked  in  tbe  fall  of  1895,  testator  told  wit- 
ness he  bad  no  relatives  to  whom  he  Intend- 
ed to  give  any  of  his  estate,  and  be  expected 
to  give  all  tbat  he  had  to  some  good  purpose 
and  to  tbe  church;  that  be  further  said  some 
of  his  relatives  had  made  an  eftort  to  get 
some  of  his  property,  and  he  spoke  particu- 
larly of  a  sister  who  had  come  to  Charleston 
once,  and  to  whom  he  had  given  a  ticket  to 
get  home,  saying  that  was  all  she  got,  and 
seemed  pleased  over  having  thrust  them  off; 
tbat  tbe  testator  was  unable,  on  account  of 
his  deformity,  to  articulate  plainly,  and  It 


was  difficult  to  understand  him,  and  that  he 
had  given  that  as  a  reason  why  he  had  left 
his  people,  they  having,  commented  on  his  in- 
firmity, to  his  annoyance;  that  the  testator 
gave  to  the  church  liberally,  $72  to  $75  a 
year,  besides  making  special  contributions; 
witness  saw  testator  again  on  Tuesday  morn- 
ing, but  that  be  was  sleeping  a  good  deal  at 
tbat  time,  and  does  not  think  he  aroused 
him  or  had  any  conversation  with  him. 

E.  W.  Knight,  the  son  of  B.  B.  Knight  who 
wrote  tbe  will,  and  a  lawyer,  testifying 
for  the  defendants,  said  he  bad  known  the 
testator  for  probably  20  years;  that  on  Fri- 
day preceding  his  death,  upon  returning  to 
his  office,  be  was  Informed  that  a  telephone 
message  bad  been  received  in  bis  absence, 
saying  that  Mr.  Ward  wanted  Mr.  Knight 
to  come  down  and  see  blm;  tbat  he  went 
down,  and  told  the  testator  he  had  been 
telephoned  for;  that  testator  said  he  did 
not  want  to  see  him,  but  did  want  to  see  his 
father,  and  wanted  him  to  draw  his  will; 
that  be  further  said  witness'  father  knew  all 
about  it,  or  that  he  (Ward)  had  told  him  all 
about  It;  that  witness,  saying  he  would  send 
bis  father  down,  went  to  his  father's  house 
tbat  day  to  take  dinner,  and  told  blm  tbat 
Mr.  Ward  wanted  him  to  draw  tbe  will,  and 
tbat  bis  father  went  down  to  see  him  that 
afternoon;  that  when  be  was  in  testator's 
room  no  person  was  there  except  himself 
and  tbe  testator:  that  testator  was  then  ap- 
parently In  perfect  imssesslon  of  his  faculties; 
that  he  was  apparently  sick,  quite  pale,  pos- 
sibly suffering  some  pain,  but  had  his  clothes 
on,  and  was  sitting  up  in  a  chair  about  the 
middle  of  tbe  room;  that  he  thought,  when 
informed  of  the  message,  tbat  bis  father 
was  wanted,  but  be  went  down  to  find  out 
what  Mr.  Ward  wanted,  so  be  could  tell  his 
father;  that  at  tbat  time  witness'  father 
had  retired  from  practice;  that  be  thought 
bis  father  was  Mr.  Ward's  lawyer. 

Jacob  Debolt,  one  of  the  subscribing  wit- 
nesses, but  hostile  to  the  will,  testified  as 
follows:  He  had  known  testator  from  1877 
or  1878;  worked  for  him  a  great  deal;  fur- 
nished him  meals  from  1893  to  January  1, 
1896;  ceased  furnishing  them  then,  because 
be  had  no  boy  to  carry  them  to  blm;  wit- 
ness' wife  did  bis  washing,  mending,  sewing, 
and  buying  of  bis  clothes;  testator  told  wit- 
ness that  he  and  his  wife  were  to  have  bis 
property,  subject  to  tbe  payment  of  his  debts 
and  the  erection  of  a  $600  monument;  Ward 
told  him  never  to  give  a  cent  of  bis  money 
to  a  hospital;  at  Hot  Sulphur  Springs,  Ark., 
he  bad  been  mistreated  in  the  hospital;  be 
had  often  heard  Ward  talk  to  himself  and 
holloa,  "B.  Ward.  Here  la  B.  Ward,"  and 
other  similar  expressions;  witness  was  with 
him  from  1884  to  1890,  and  during  that  time 
he  noticed  this  peculiarity;  afterwards  he  got 
worse  in  tbat  respect;  in  conversation,  being 
reminded  that  be  bad  said  certain  things, 
he  would  deny  what  he  had  said  in  the  same 
conversation;  on  Thursday,  April  2d,  having 
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beard  that  Ward  was  sick,  witness  went  to 
bis  room  about  11  o'clock  a.  m.,  and  found 
Ward  lying  on  bis  bed;  Ward  bad  Mattle 
Jenkins  write  a  receipt  for  some  rent,  and 
sent  him  to  collect  It;  testator  ordinarily  wore 
No.  6  shoes,  but  his  feet  were  so  swollen 
then  that  be  bad  to  bare  a  large  pair  of  slip- 
pers, and  witness  went  and  found  a  pair  of 
No.  11  slippers,  and  purchased  tbem  for  blm; 
witness  stayed  with  bim  nearly  all  the  time, 
except  Sunday  nigbt,  until  be  died;  on  that 
Thursday,  Ward  paid  Dr.  Rogers  $10  room 
rent,  taking  his  receipt;  Ward  took  his  bed 
that  day,  and  was  delirious  at  times;  witness 
was  there  all  day  Friday,  and  did  not  see 
E.  W.  Knigbt  there,  but  did  see  EI  B.  Knigbt 
there  at  half  past  1  or  2  o'clock;  Knight  and 
Ward  bad  a  couTersation  which  witness  could 
not  hear,  but  he  did  hear  Ward  say  "No,"  and 
Mr.  Knight  say,  "Will  I  come  back  to-mor- 
row?" to  which  Ward  said  "No,"  and  that 
he  did  not  want  bim  to  come  on  Monday; 
while  Mr.  Knight  was  there.  Ward  was  rag- 
ing, tearing  his  clothes,  and  required  witness 
and  Mattle  Jenkins  to  keep  him  In  bed;  on 
Friday  night  testator  had  no  use  of  bis  left 
arm  and  left  leg;  on  Saturday  bis  condition 
was  about  the  same  as  on  Friday;  Dr.  Barber 
was  there  Monday  night;  on  Sunday  morn- 
ing, before  the  will  was  made  and  before 
Mr.  Knight  came,  Ward  was  very  restless, 
and  made  witness  and  Miss  Jenkins  get  bim 
up  in  the  chair,  and  Implored  witness  to 
knock  him  In  the  bead  with  something;  hav- 
ing exhausted  himself,  they  put  bim  back 
to  bed;  immediately  afterwards  Dr.  Thomas 
and  Mr.  Knigbt  came  In;  on  Saturday  Dr. 
Thomas  had  directed  witness  to  go  on  Sun- 
day morning  and  tell  Mr.  Knight  to'  come 
down  at  10  o'clock  and  write  the  will;  wit- 
ness did  so;  after  they  came  in  and  spoke  to 
Ward,  Mr.  Knigbt  sat  down  and  wrote  some- 
thing, while  Dr.  Thomas  seated  himself  In 
another  part  of  the  room;  while  the  writing 
was  going  on.  Ward  called  witness  to  the  bed 
two  or  three  times;  when  Mr.  Knigbt  had 
finished  he  asked  Ward  if  he  had  made  up 
bis  mind  as  to  how  be  wanted  his  will  made, 
to  which  Ward  replied,  "No,  I  haven't,"  as 
loud  as  he  could  speak;  then  Mr.  Knight  sug- 
gested that  he  provide  for  the  payment  of 
bis  debts,  the  erection  of  a  monument,  and 
leave  $10,000  to  the  churcb,  and  the  balance 
of  bis  estate  to  the  hospital,  to  which  Ward 
replied,  "Well,  yes— No;"  Ward  was  then 
weak  and  tearing  himself;  Dr.  Thomas  took 
the  will  to  the  bed  and  asked  him  to  sign  It; 
Ward  replying  that  he  could  not  write.  Dr. 
Thomas  took  hold  of  his  bands;  after  that, 
Thomas  helped  bim  out  of  the  bed  Into  a 
chair,  and  placed  the  will  before  him  on  the 
table,  and  be  was  then  unable  to  sign  it,  but 
made  some  scratches  or  marks  on  the  paper, 
and  then  Dr.  Thomas  took  bold  of  his  hand, 
but  be  does  not  think  any  signature  or  mark 
was  made;  witness  felt  hurt  at  the  way  they 
had  treated  Ward,  and  went  out  on  the  street 
and  was  sent  for;  when  he  returned.  Miss 


JenklDfl  was  signing  her  name;  he  then  sign- 
ed at  the  direction  of  Dr.  Thomas;  on  the 
next  morning  Ward  was  a  little  better,  and 
witness  mentioned  the  will  to  bim,  and  he 
said  be  made  no  will,  and,  being  Informed 
that  be  had,  said  be  was  not  satisfied  with 
It;  as  witness  went  away  that  morning  be 
met  Dr.  Thomas  on  the  street,  and  they  had 
an  altercation  about  the  condition  of  Ward's 
mind  when  the  will  was  made,  which  was 
concluded  by  witness  saying,  "Doctor,  you 
have  got  the  will,  but  you  haven't  got  the 
property.  Mr.  Ward  has  got  some  relatives, 
and  they  will  be  hunted  up;"  testator  was 
in  fair  condition  until  11  or  12  o'clock  Mon- 
day, when  he  then  became  delirious,  and  con- 
tinued so  until  1  o'clock  that  night,  when 
some  medicine  left  by  Dr.  Barber  to  quiet 
him  was  given  him,  after  which  he  became 
quiet,  and  remained  so  until  he  died;  in 
1803,  when  Ward  went  to  Red  Sulphur 
Springs,  he  told  witness  he  was  going  to 
leave  bis  property  to  him  and  his  wife;  after- 
wards he  spoke  of  the  death  of  a  sister,  and 
said  there  were  probably  some  other  rela- 
tives; while  away  at  <the  springs  be  left  wit- 
ness In  charge  of  bis  business;  closed  out 
his  business  in  1895,  after  returning;  in  the 
early  part  of  the  week  before  testator  died, 
witness  met  bim,  and  he  was  complaining; 
later,  witness  saw  him  at  his  room,  and  he 
was  flighty;  when  witness  went  to  his  room 
on  Thursday  be  was  undressed  and  in  bed; 
Miss  Jenkins  was  sent  for  to  nurse  him;  at 
one  time  witness'  wife  presented  a  bill  for 
$13  or  $14  for  services,  wbibh  testator  re- 
fused to  i>ay,  saying  it  was  to  bear  double 
Interest  until  bis  death,  and  then  she  would 
get  It  all  at  once;  admitted  that  he  was  mis- 
taken In  saying  that  Miss  Jenldns  bad  to  be 
sent  for  on  Thursday;  admitted  that  rent 
was  paid  Dr.  Rogers  on  Friday  evening; 
testator  was  In  no  condition  to  make  a  will 
on  Friday  nor  Saturday  nor  Sunday;  testator 
had  given  witness  his  gold  watch  In  1893, 
but  bad  not  delivered  It  to  bim;  on  Friday 
evening  be  kept  motioning  toward  the  desk: 
Miss  Jenkins  took  out  several  articles  and 
held  them  up,  but  he  indicated  that  they  were 
not  what  he  wanted;  witness  suggested  that 
it  might  be  the  watch;  she  took  It  out  of  the 
desk,  and  testator  nodded  his  head;  then  she 
said,  "I  guess  you  are  the  one  to  have  It,"  and 
handed  It  to  witness,  and  he  took  it,  and 
still  has  It;  admitted  that  Dr.  Barber  was 
there  on  Monday  night  and  sang  a  hymn;  on 
Tuesday  afternoon  testator  could  not  see,  but 
would  say,  "I  can't  see,  and  know  your 
voice,  and  that  is  all;"  on  Monday  night  tes- 
tator called  witness  to  the  bed,  and  said, 
"Jake,  they  robbed  me,  did  you  get  It?"  to 
which  witness  replied  "No,"  and  he  said, 
"They  robbed  me  of  all  I  have  got" 

Mattle  Jenkins,  another  principal  witness 
for  plalntlfTs,  testified  as  follows:  She  bad 
been  employed  by  Ward  for  about  four  yearn 
in  cleaning  his  rooms  and  washing  for  him; 
since  October  she  had  cooked  for  bim  and 
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carried  Ms  meals  to  him;  he  was  cleanly  and 
decent  in  his  habits;  he  had  talked  of  his 
mother  and  sister;  he  took  to  his  bed  not 
more  than  three  days  before  his  death,  and 
was  up  and  down  then;  does  not  remember 
when  Dr.  Thomas  first  came;  on  Friday  tes- 
tator sent  her  after  Iiim,  and  told  her  to 
stop  and  tell  Mr.  Knight  to  come  down;  they 
came  and  talked  a  while  with  testator,  and 
Dr.  Thomas  asked  him  if  he  had  made  his 
will,  and  told  him  it  was  time  he  was  fix- 
ing up  bis  business,  and  testator  said  he  had 
not;  they  suggested  what  he  should  do,  and 
he  said  he  did  not  feel  Uke  talking,  and  told 
them  to  come  back  Saturday;  Instead  they, 
came  Sunday  And  talked  with  him,  but  he 
did  not  know  anything  at  the  time,  being 
in  great  misery;  one  of  them  wrote  the  will 
and  told  her  to  sign  it,  and  she  did  so;  she 
read  none  of  it,  they  did  not  tell  her  what 
It  was,  and  It  was  folded;  the  signature, 
"B.  Ward,"  was  not  on  it  when  she  signed, 
nor  were  the  words,  "Ills  mark,"  nor  the 
mark  itself;  there  were  some  large  B's  on 
it;  they  took  testator  out  of  the.  bed,  put 
him  in  a  chair  by  the  table,  put  a  pen  In 
his  hand  which  he  could  not  hold,  and  Dr. 
Thomas  took  hold  of  bis  hand  and  tried  to 
help  liim,  and  the  B's  were  there  when  she 
was  called;  she  did  not  hear  testator  ask 
Dr.  Thomas  to  sign  his  name;  he  did  not 
ask  liim;  Dr.  Thomas  asked  testator  if  he 
did  not  think  he  could  give  the  hospital 
$10,000,  and  the  reply  was  that  he  did  not 
feel  like  talking,  and  that  they  should  come 
back  to-morrow;  something  was  suggested 
about  the  church,  too;  testator  had  had  a 
bad  night  Saturday  night,  and  could  not 
walk  alone  Sunday;  Monday  morning  Mr. 
Elnlgfat  came  in,  and  testatbr  told  him  the 
will  was  not  right,  and  be  did  not  want  it, 
and  Mr.  Knight  said  he  was  crazy,  and  did 
not  know  what  he  was  talking  about;  after 
Mr.  Knight  went  away  Dr.  Thomas  came 
in  and  asked  for  a  pen  and  Ink,  and  after 
obtaining  it  went  to  the  bed  with  a  paper 
and  asked  testator  to  write  his  name,  and 
he  replied  that  he  could  not;  Dr.  Thomas 
then  went  back  to  the  desk  and  wrote  his 
name,  and  went  to  the  bed  and  said,  "Mr. 
Ward,  see  this,"  to  which  he  replied,  "I  can't 
aee,"  and  Thomas  said,  "Oh,  yes!  yon  can. 
It  is  B.  Ward,"  and  testator  repeated  after 
him,  "B.  Ward";  the  paper  looked  like  a 
will;  on  Sunday  morning  testator  wanted 
Debolt  to  shoot  him,  and  imagined  he  was 
In  a  hospital,  and  wanted  to  be  taken  out; 
«alled  for  his  mother,  saying  he  was  hun- 
gry. On  cross-examination  she  admitted  hav- 
ing testified  on  the  probating  of  the  will  in 
tile  county  court;  she  did  not  remember 
what  questions  were  asked;  did  not  remem- 
ber whether  she  testified  there  that  Ward 
was  of  sound  mind  when  he  made  the  will; 
denying  that  he  signed  the  will,  she  sup- 
poses she  told  the  court  so  If  the  question 
was  asked;  does  not  remember  whether  she 
said  Ward  executed  the  will  In  her  presence. 


and  she  attested  It  In  his  presence,  and  that 
he  was  then  in  sound  mind;  she  did  not 
understand  the  proceeding,  but  knew  It  re- 
lated to  the  will;  she  had  no  recollection  of 
what  occurred  In  the  county  court;  what- 
ever she  did  say  there  was  true;  on  Friday 
testator  would  lie  down  and  get  up,  and  sit 
in  the  chair  and  lean  back;  she  and  another 
person  helped  him  up  Monday  morning;  she 
was  there  nearly  all  day  Thursday;  Mr. 
Shawver  came  over  and  paid  rent  Thursday, 
and  Mr.  Ward  was  sitting  up  at  his  desk 
and  wrote  the  receipt;  witness  never  wrote 
any  receipt  for  rent,  as  stated  by  Debolt; 
witness  went  to  the  ofilce  of  Mr.  Knight  in 
the  Kanawlia  Valley  Bank  Building  on  Fri- 
day for  him;  she  found  him  there  and  de- 
livered the  message;  that  was  near  4  o'clock 
in  the  afternoon;  when  Dr.  Thomas  and  Mr. 
Knight  came  on  Friday  evening  testator  was 
dressed  an<l  sitting  in  his  chair  near  the 
stove,  and  there  had  the  conversation  with 
them;  she  has  no  recollection  of  seeing  De- 
bolt'  there  on  Thursday  nor  on  Friday,  until 
after  Dr.  Thomas  and  Mr.  Knight  went 
away;  he  was  there  Saturday  morning,  and 
in  the  afternoon  of  Saturday;  testator  was 
delirious  Friday  night— made  her  get  him  up 
out  of  bed;  Detiolt  came  in  and  pacified 
him;  witness  saw  nobody  go  to  the  desk 
Friday  night;  testator  had  the  keys;  she 
did  not  open  the  desk  then  nor  afterwards 
during  testator's  life;  she  put  the  watch  in 
it  Friday  evening  and  gave  him  the  keys, 
and  she  never  afterwards  opened  it;  she 
never  got  the  watch  out  for  him,  and  never 
handled  It  again;  she  did  not  know  before 
testator's  death  that  Debolt  had  the  watch, 
and  did  not  think  he  did  have  it;  Friday 
night  Debolt  asked  her  about  the  watch,  and 
he  told  her  that  testator  had  given  it  to  him, 
but  she  never  opened  the  desk  for  him  nor 
gave  him  the  watch;  she  thinks  he  had  the 
watch  on  Saturday;  be  told  her  testator  had 
given  It  to  him  and  he  had  it,  but  she  did 
not  see  It;  she  did  not  remember  what  she 
had  told  Mr.  Brown  about  the  watch;  she 
did  not  think  testator  knew  what  he  was 
doing  when  they  had  blm  at  the  table  Sim- 
day  morning;  he  had  been  wanting  some 
one  to  kill  him  at  6  or  7  o'clock  that  morn- 
ing; he  was  sitting  up;  he  was  saying  some- 
thing, but  she  could  not  understand  very 
well,  and  he  got  worse  while  he  was  talking; 
on  Monday  morning,  when  Dr.  Thomas  had 
him  repeat  "B.  Ward,"  he  remarked,  "His 
mind  Is  as  clear  as  a  crystal;"  testator  had 
promised  to  provide  for  her  in  his  will;  said 
he  would  give  her  a  piece  of  land  lying  on 
the  outskirts  of  the  city,  but  she  had  no 
idea  of  getting  it;  she  had  employed  an  at- 
torney to  make  out  her  claim  against  the 
estate;  she  had  presented  a  claim  for  $500, 
which  had  been  compromised  at  something 
over  $200;  testator  had  paid  her  for  her 
cooking,  house  cleaning,  and  other  services, 
except  the  nursing,  and  her  claim  was  for 
that 
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Mrs.  C  8.  Debolt  teetlfled  as  follows:  Tes- 
tator began  boarding  at  her  bouae  In  June, 
1893,  and  continued  for  about  a  year,  after 
wblch  she  sent  hia  meals  to  him,  but  he 
came  to  the  house  occasionally;  she  had  no- 
ticed a  great  change  In  his  mind  In  the  last 
year  of  bis  life;  he  slept  there  several  nights; 
vronld  cry  out  in  his  sleep,  "Come  quick,  they 
have  robbed  me;  they  have  got  all  I  have 
got;"  be  talked  to  himself  a  great  deal,  and 
would  call  out,  "B.  Ward;"  she  mended  his 
clothes,  and  once,  in  1887,  he  complained  of 
a  vest  not  fitting,  and  she  bad  him  take  off 
his  coat,  and  found  he  had  It  on  upside 
down;  just  before  be  went  to  Red  Sulphur 
Springs  he  agreed  with  her  and  her  husband 
that  if  anything  should  happen  his  property 
would  be  left  to  him  and  ber;  soon  after 
that  he  told  her  his  house  on  Quarrler  street 
would  be  hers  after  his  death;  she  had  often 
seen  him  when  on  the  street  stop  suddenly 
and  shake  his  cane  at  some  Imaginary  ob- 
ject, and  talk  to  It  as  If  he  were  crazy,,  but 
she  conld  not  understand  what  he  was  say- 
ing; she  spoke  to  him  of  the  death  of  bis 
sister  in  1895,  and  of  a  nephew  whom  be 
called  "John,"  just  a  short  time  before  he 
died;  he  had  told  her  and  ber  husband  he 
would  never  give  a  cent  to  a  hospital,  and 
that  there  were  too  many  churches,  and  he 
did  not  believe  in  giving  all  he  was  worth 
to  the  churches;    that  was  in  1893. 

B.  D.  Davles,  witness  for  the  plaintiffs, 
testified  as  follows:  From  August,  1895,  un- 
til April,  1896,  he  had  a  photograph  gallery 
in  rooms  on  the  floor  above  those  occupied 
by  the  testator;  during  all  that  time  he  bad 
often  heard  testator  holloaing  and  swearing 
at  himself,  saying,  "Ward,  God  damn  your 
old  soul,"  and  using  other  similar  language; 
he  often  came  to  a  washstand  in  the  hall 
of  the  building  with  only  an  undershirt, 
pants,  and  shoes  on  to  wash,  to  the  annoy- 
ance of  witness  and  his  customers;  wit- 
ness thought  testator  was  not  of  sound  mind; 
he  thinks.testator  drank,  had  heard  that  he 
did,  but  never  saw  him  drinking,  but  had 
seen  him  go  into  saloons;  witness  had  heard 
him  swear  about  the  hospital  several  times 
along  about  the  time  they  were  talking  of 
building  the  hospital,  declaring  it  to  be  an 
outrage  on  the  taxpayers. 

Maggie  M.  Pollard,  witness  for  plaintiffs, 
testified  as  follows:  She  worked  for  tes- 
tator at  Intervals  from  1885  or  1886  until 
about  two  years  before  his  death,  cleaning 
his  rooms  and  writing  for  him;  she  stayed 
with  him  one  whole  winter  while  he  roomed 
over  Rogers'  drug  store  and  while  he  was 
sick,  and  she  thinks  It  was  In  1891;  he 
would  talk  to  himself  about  money,  saying 
he  must  raise  so  much  money  for  the  next 
day,  and  then  be  would  turn  around  and 
say,  "No,  I  have  got  money;  I  have  got 
more  money  than  any  person;  I  have  got 
plenty  of  money;"  this  would  occur  as  he 
started  out  of  the  room,  and  sometimes  he 
would  see  witness  sitting  In  the  room,  and 


would  say,  "Maggie,  I  gness  yoa  wonder 
who  I  am  talking  to,"  and  ni>on  ber  assent- 
ing he  would  say,  "I  was  talking  to  a  gentle- 
man; I  was  talking  to  B.  Ward;"  called 
himself  in  loud  tones,  and  would  holloa;  the 
year  he  went  out  of  business  be  told  witness 
he  was  going  out  of  business  on  account 
of  his  mind  failing  him;  he  was  decent  in 
his  habits,  but  she  bad  seen  him  go  to  the 
window  early  In  the  momtng  before  putting 
on  his  clothes,  and  was  a  little  careless  in 
that  way;  be  was  in  the  habit  of  gathering 
up  old  dirty  clothes,  and  wanted  her  to  clean 
up  ar  shirt  that  was  completely  mildewed, 
and  she  told  him  It  caused  disease,  and  mi- 
crobes, and  be  directed,  her  to  bum  It,  and 
the  next  day  he  told  ber  he  could  feel  mi- 
crobes crawling  in  his  blood,  and  every  time 
he  would  get  sick  after  that  he  would  at- 
tribute It  to  microbes;  being  dissatisfied 
about  a  $50  contribution  he  had  made  to  a 
hospital,  he  told  her  he  would  give  nothing 
more  to  charity;  he  paid  her  very  little,  and 
told  her  he  would  some  time  give  her  more 
money,  enough  to  fix  herself,  at  least;  her 
face  being  disfigured  by  the  bite  of  a  dog, 
he  told  her  he  would  give  her  money  enough 
to  have  her  face  fixed  when  she  was  ready 
for  It;  he  had  said  he  had  money  in  all  the 
banks  In  Charleston;  she  bad  voluntarily 
gone  to  the  attorneys  and  told  them  what 
she  knew,  upon  the  pretext  of  being  Inter- 
ested in  the  trial  out  of  mere  curiosity,  and 
wanted  to  know  when  It  would  take  place; 
testator  had  told  her  his  mind  was  entirely 
wrong;  one  morning  he  said,  "Shut  the  door 
quick.  See  that  pretty  girl  there?  I  want 
to  keep  ber  In  here.  Ain't  she  pretty?  Keep 
her  in  here,"  bpt  witness  saw  nobody;,  that 
was  two  or  three  years  before  testator  died: 
he  was  not  entirely  sane. 

James  H.  Rogers,  witness  for  plaintiffs, 
testified  as  follows:  He  owned  the  building 
In  which  testator  roomed  and  the  drug  store 
under  his  rooms;  he  had  known  testator  for 
many  years;  he  was  always  peculiar,  but 
more  so  for  a  few  months  before'W  death; 
he  brought  back  from  the  mountains  a  lot  of 
rough  canes  and  tried  to  sell  them  to  his 
friends  for  a  half  dollar  apiece;  be  often 
beard  him  hammer,  holloa,  and  curse  himself 
up  In  bis  room;  witness  went  to  bis  room 
a  short  time  before  bis  death  and  found 
some  worn-out  brooms,  and  was  told  by  tes- 
tator be  had  them  there  as  weapons,  and 
indicated  how  he  would  jab  them  in  the  eyes 
of  any  one  attacking  him  and  then  beat  bim 
to  death;  he  often  came  to  witness  for  whis- 
ky, and,  being  in  a  nervous  condition,  wit- 
ness put  some  drug  in  it  to  quiet  him,  cau- 
tioning him  against  taking  anything  else- 
where; he  had  cursed  the  hospital;  witness 
did  not  consider  him  sane  months  before  be 
died;  years  before  that  be  regarded  him  as 
a  very  sensible  man,  but  he  was  very  odd 
and  peculiar;  witness  remembers  when  tes- 
tator's sister  came  to  see  bim,  but  he  .would 
only  say  she  was  one  of  his  relatives  and 
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wanted  money,  bat  It -would  be  flme  enough 
to  get  It  after  he  was  gone. 

George  W.  Gates  became  acquainted  with 
testator  In  1863  or  1864;  he  then  had  the 
habit  of  talking  to  himself,  but  always  talk- 
ed rationally  in  common  conversation;  In 
1863,  being  sick  and  alone,  he  gave  witness 
a  belt  to'  keep  for  bim  which  be  said  con- 
tained $1,800,  and  about  a  week  afterwards 
witness  returned  it  to  .him,  and  some  time 
after  that  he  came  f<»r  It,  and  witness  and 
his  brother  went  with  him  to  his  room, 
where  they  found  It  in  his  trunk,  and  afto: 
that  incident  they  were  not  so  intimate  any 
more;  testator  expressed  great  surprise,  and 
apologized;  during  that  spell  of  sickness  be 
wanted  somebody  to  stay  with  him,  and 'was 
afraid  be  would  Jump  out  of  the  window. 

Idllian  Flagg  says:  She  bad  worked  for 
the  Debolts,  and  bad  beard  testator  say  he 
was  going  to  give  hla  Quarrier  street  prop- 
erty to  Mrs.  Debolt;  she  had  heard  him  mut- 
tering to  himself,  and  seen  him  shaking  his 
cane  violently,  the  last  time  In  February  be- 
fore he  died;  his  mind  was  not  so  good  In 
tbe  last  three  or  four  months  of  his  life  as  it 
bad  been;  he  bad  mentioned  his  nephew 
John;  be  bad  expressed  bis  hostility  to  hos- 
pitals; other  than  tbe  muttering  and  the 
shaking  of  tbe  stick,  he  seemed  to  be  a  man 
of  good  coAmon  sense. 

Mrs.  Lena  Fadelay  bad  known  testator  for 
about  eight  years;  had  worked  for  him  at 
tnteirals  for  about  five  years,  washing  and 
mending;  had  often  heard  him  talk  to  him- 
self, and  say  somebody  wanted  to  rob  him 
or  had  taken  his  money;  once  be  bad  asked 
her  to  hnnt  his  shoes,  and  she  found  be  bad 
them  on;  bad  often  heard  him  say  he  would 
never  give  a  cent  to  tbe  church,  or  a  hospital, 
and  that  they  did  not  treat  him  right  In  the 
hospital,  and  there  was  no  use  of  so  many 
churches;  be  had  said  he  closed  out  business 
because  his  mind  was  not  good,  and  he  could 
not  remember  as  be  ought  to. 

Daniel  Davies  worked  in  the  photograph 
gallery  over  testator's  room;  bad  heard  bim 
cursing  himself;  had  seen  him  come  out  to 
wash,  only  partially  dressed;  knew  be  bad 
kept  tbe  stump  broom  as  a  weapon,  as  stated 
by  Rogers;  he  seemed  to  be  in  fear  all  the 
time;  witness  thinks  be  was  Insane. 

LllUe  Wehrle  bad  known  testator  eight 
years;  worked  and  ran  errands  for  bim  about 
■Ix  years;  had  heard  him  talk  to  himself  and 
holloa,  "Hello  there!  B.  Ward;"  once,  when 
Dr.  Butts'  Bister  came  for  a  bucket  of  coal, 
testator  had  given  her  a  bucket  of  water, 
which  she  took  away,  and  when  bis  atten- 
tion was  called  to  It  he  said  he  was  crazy; 
she  thought  be  was  Insane;  she  was  a  daugh- 
ter of  Mrs.  Fadelay;  testator  had  slapped  her 
once  because  her  little  brother  had  thrown 
some  nails  down  In  the  halL 

Alvln  Gosbom  bad  known  bim  ever  since 

tbe  war;  had  seen  bim  twice  within  ten  days 

or  two  weeks  of  his  death;    testator  knew 

lilm  tbe  first  time,  but  did  not  know  him  tbe 
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second  time  be  went;  be  was  oblivious  to 
everything  around  him;  had  heard  bim  call- 
ing his  name  and  cursing  himself  from  the 
street;  at  the  time  he  visited  him  last  he . 
was  unfit  to  do  any  business;  thinks  be 
drank  a  good  deal  of  whisky;  he  was  very 
boisterous  about  his  establishment  when  he 
was  drinking;  up  until  the  time  be  quit 
business  be  was  a  sane  man,  bat  very  cranio; 
thinks  he  became  Insane  by  excitement;  he 
was  afraid  of  him,  but  bad  never  beard  of 
his  hurting  anybody;  be  had  never  regarded 
him  as  being  entirely  right. 

John  D.  White  bad  taken  him  Into  his  ho- 
tel when  he  first  came  to  Charleston;  he 
was  very  peculiar,  and  talked  and  walked  In 
bis  sleep,  and  bad  cramps  in  his  arm,  which 
caused  him  to  cry  out  with  pain;  having  put 
bim  In  a  room  to  sleep  with  another  man,  he 
was  compelled  to  change  bim;  be  was  a 
successful  business  man,  and  accumulated 
considerable  property. 

George  A.  Baker  had  known  him  since 
1859,  and  had  done  some  work  for  bim  not 
long  before  be  died;  part  of  tbe  work  had 
been  done  by  witness'  son,  whom  testator 
paid;  but  he  sent  for  witness  two  or  three 
times  to  pay  him,  forgetting  that  be  had  paid 
bim,  and  that  he  had  been  so  Informed;  that 
was  not  long  before  bis  death— probably  a 
year  or  more. 

Joseph  A.  Jones  said  be  had  known  the 
testator  for  a  great  many  years;  had  occu- 
pied tbe  same  rooms  that  the  Davies  Bros, 
used,  and  for  the  same  purpose,  prior  to  tbeir 
taking  them,  and  during  part  of  tbe  time 
testator  oc(Uipied  the  rooms  below  them;  that 
be  heard  peculiar  noises  from  tbe  room  occu- 
pied by  Ward,  and  bad  been  informed  by 
bim  that  he  had  rheumatism;  sometimes  be 
could  be  understood,  and  at  other  times  he 
could  not;  on  one  or  two  occasions  he  had 
heard  bim  swear;  not  having  known  of  such 
conduct  on  the  part  of  Ward  when  be  was 
well,  witness  had  thought  he  was  not  ex- 
actly at  himself,  but  was  not  able  to  say 
whether  he  was  Insane. 

J.  W.  Malcolm  bad  known  testator  since 
about  1884;  in  1887  or  1888,  while  passing 
by  bis  store  in  company  with  another  man, 
his  attention  was  attracted,  and  on  going  In 
be  found  Ward  with  a  liatchet  In  his  hand 
making  a  vicious  attack  upon  one  Clark, 
whom  he  bad  backed  up  against  a  lot  of 
merchandise,  and  who  was  defending  himself 
with  a  poker;  Ward  was  wild  with  anger, 
and  did  not  act  like  a  sane  man  on  that  oc- 
casion. 

After  this  evidence  was  Introduced  by  the 
plaintiffs,  the  defendants  called  John  8.  Mc- 
Donald, who,  at  the  time  tbe  will  was  pro- 
bated, was  president  of  the  county  court,  and 
he  testified  that  the  usual  questions  were  pro- 
pounded to  Mattie  Jenkins,  and  she  bad  an- 
swered them  In  tbe  affirmative,  and  seemed 
to  understand  perfectly  tbe  nature  of  the 
proceeding  and  tbe  questions  propounded  to 
her.    On   tbe  subject  of  the  soundness  of 
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Dilnd  of  tbe  testator,  she  qualified  her  testi- 
mony only  to  tbe  extent  of  saying  he  had 
been  a  little  flighty  at  times,  but  she  be- 
lieved that  be  was  of  sound  mind  at  tbe  time 
he  executed  tbe  will.  It  was  also  shown  that 
she  had  testified  on  that  occasion  that  the 
will  was  signed  at  tbe  time  it  purported  to 
have  been  signed,  but  not  as  to  the  manner 
in  which  it  was  done. 

E.  A.  Woodall,  who  was  also  a  member 
of  tbe  court  and  present  on  that  occasion,  and 
J.  F.  Brown,  the  executor  of  the  will,  both 
testified  to  the  same  effect  It  was  further 
shown  that  Dr.  Thomas  and  Mr.  E.  B.  Knigbt 
also  testified  in  tbe  probate  proceeding  to 
tbe  same  effect.  Mr.  Brown  further  testified 
that  tbe  attorney  of  Mattie  Jenkins  had  pre- 
sented to  bim,  as  executor,  a  claim  for  $3,000, 
wblcb  was  afterwards  compromised  and  set- 
tled at  1235.50,  she  having  clalm&d  156  days 
of  service,  which  he  settled  at  $1.50  per  day. 
He  bad  no  knowledge  of  her  coming  to  tbe 
office  for  Mr.  Knigbt,  and  never  saw  her  to 
know  ber  until  after  Mr.  Ward's  death.  He 
had  received  tbe  telephone  message  request- 
ing Mr.  Knight  to  come  to  Ward's  room,  on 
Thursday  evening,  to  the  best  of  his  recol- 
lection, and  the  voice  was  that  of  a  woman. 
He  delivered  the  message  that  evening  or 
tbe  next  morning  to  E.  W.  Knigbt.  E.  B. 
Knigbt  was  not  then  a  member  of  tbe  firm, 
be  having  retired,  but  was  sometimes  in  bis 
son's  room  at  tbe  offices.  Witness  had  been 
a  member  of  the  city  council,  and  on  tbe 
board  of  hospital  trustees,  and  on  tbe  com- 
mittee concerning  the  hospital,  and  knew 
that  Dr.  Thomas  had  no  special  Interest  In 
tbe  hospital  at  tbe  time  the  wilf  was  made. 
Witness  bad  found  among  tbe  papers  of  his 
testator  receipts  from  saloons,  amounting,  in 
the  aggregate,  to  $100.40,  bearing  dates  run- 
ning from  December  31,  1894,  to  March  2, 
1896.  In  addition  to  that  tbe  executor  paid 
another  saloon  bill  of  $5.40,  tbe  Items  of 
which  were  dated  March  6tb,  lOtb,  14th,  and 
17th.  The  executor  found  twenty-four  dollars 
and  some  cents  In  one  of  tbe  banks,  and  noth- 
ing in  any  of  tbe  others.  Maggie  Pollard  bad 
come  to  blm  and  claimed  a  considerable  de- 
mand against  the  estate,  saying  she  was  a 
witness  on  behalf  of  tbe  plaintiffs,  and  that 
the  testator  had  promised  to  provide  tbe  ex- 
pense of  an  operation  on  account  of  tbe  de- 
formity of  her  face.  Witness  had  known 
testator  very  well  since  his  boyhood,  and  re- 
garded him  as  a  perfectly  sane  man  and  of 
good  mind,  not  educated,  but  of  shrewd  busi- 
ness and  common  sense. 

W.  F.  Shawver,  who  occupied  the  testator's 
business  bouse  at  the  time  of  his  death,  went 
to  the  testator's  room  on  tbe  2d  or  3d  day  of 
April,  1890,  between  10  and  11  o'clock  a.  m., 
to  hand  blm  a  check  for  the  rent,  and  found 
blm,  as  be  always  found  blm.  In  his  sitting 
room;  when  witness  rapped  he  came  and 
opened  the  door,  and  witness  thinks  be  sat  In 
a  chair  by  the  table;  he  had  his  clothes  on, 
and  took  tbe  check  and  handed  witness  a  re- 


ceipt; witness,  seeing  be  was  sick,  did  not 
stay  long;  testator  was  sane,  and  had  tbe 
same  business  sagacity  he  always  bad;  want- 
ed to  increase  the  rent  In  accordance  with  tbe 
notice  he  had  given  him;  afterwards  on  tbe 
same  day  he  saw  Ward  on  the  street,  going 
toward  the  bank  on  which  the  check  was 
drawn,  but  looked  rather  frail. 

C.  W.  Toung,  cashier  of  the  bank,  testified 
that  the  check  which  had  been  given  by  Shaw- 
ver had  been  paid  April  2d,  Thursday,  to  Mr. 
Ward  at  the  bank. 

Mrs.  Florence  Mlnsker  knew  tbe  testator 
well;  he  bad  often  visited  at  her  house;  she 
saw  him  at  bis  room  the  last  time  on  Mon- 
day, April  6,  1896;  having  heard  that  be 
was  sick,  she  and  another  lady  went  to  see 
him  after  5  o'clock  in  the  evening;  be  knew 
ber,  and  called  ber  by  name,  as  be  always  did; 
called  her  Florence,  and  asked  h&t  to  come 
back  that  night;  his  mental  condition  was  as 
It  had  always  been;  she  saw  no  evidence  of 
insanity  in  him;  he  was  not  raving  nor  tear- 
ing at  himself,  but  was  lying  down,  and  every 
few  minutes  wanted  to  get  up;  after  supper 
she  and  her  husband  went  back  to  see  htm 
again,  and  he  knew  both  of  them;  she  knew 
the  date,  because  she  kept  a  diary  and  had 
noted  It;  on  this  last  visit  be  seemed  to  suffer 
more,  complain  more,  and  was  breathing  hard. 
George  Mlusker,  ber  husband,  had  known  tbe 
testator  about  20  years,  and  thought  he  was 
sane;  when  he  visited  him  that  evening  he 
called  his  name,  and  he  was  not  raving  nor 
tearing  bis  dotbes;  witness  saw  nothing 
wrong  with  his  mental  condition;  he  had  al- 
ways been  regarded  as  an  odd  and  eccentric 
man. 

A  number  of  the  most  prominent  and  sub- 
stantial business  and  professional  men  in  tbe 
city  testified  to  their  long  acquaintance  with 
the  testator,  and,  while  admitting  bis  peculi- 
arities, they  all  regarded  blm  as  a  man  of 
shrewdness,  and  a  man  of  good  sense  and 
Stability  of  character.  An  effort  having  been 
made,  when  too  late,  to  obtain  the  deposition 
of  Mr.  E.  B.  Knight,  and  much  testimony  hav- 
ing been  introduced  tending  to  Impeach  tbe 
alleged  execution  of  tbe  will  which  bad  been 
made  under  his  provision  and  direction,  the 
defendants  were  allowed  to  prove  bis  high 
standing  as  a  citizen  and  professional  man. 

This  very  extensive  summary  of  tbe  evi- 
dence, as  given  by  the  witnesses,  is  necessary 
to  a  perfect  understanding  of  the  questions 
raised  on  tbe  Instructions  given  and  refused 
ui>on  which  tbe  assignments  of  error  are 
based. 

It  Is  objected  that  the  court  erred  in  direct- 
ing tbe  issue  before  the  establishment  by  proof 
that  the  plaintiffs  are  heirs  of  the  testator. 
In  the  absence  of  any  objection  on  the  part 
of  the  defendants,  tbe  court  will  not  make  any 
Inquiry  as  to  the  bona  fides  of  the  claim  of  tbe 
plaintiffs.  If  objection  that  they  had  no  such 
interest  as  entitled  them  to  demand  a  test  of 
the  validity  of  tbe  will  had  been  made  below, 
the  court,  upon  a  rale  to  show  cause  why  tbit 
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bill  ahonld  not  bare  been  dismissed  for  tliat 
reason,  woald  have  made  sncb  Inquiry.  Dow- 
er V.  Chnrch,  21  W.  Va.  23,  48.  Here  the  ob- 
jection was  not  made  In  the  court  below,  and 
It  cannot  be  made  In  this  coTirt  for  the  fli»t 
time.  The  answers  only  'disclaim  any  knowl- 
edge of  the  heirship  of  the  plaintiffs,  and  aver 
that  they  all  reside  In  distknt  states.  They 
do  not  call  for  proof  of  the  bona  fides  of  the 
claim  of  heirship,  and  clearly  do  not  constitute 
such  an  objection  as  ought  to  have  moved  the 
coort  below  to  make  the  inquiry.  When  the 
want  of  interest  affirmatiyely  appears  in  tbe 
bin,  some  courts  hold  that  the  objection  may 
be  made  for  the  first  time  In  the  appellate 
court  16  Ency.  PI.  &  Fr.  1015.  It  does  not 
BO  appear  here. 

At  the  instance  of  the  defendants  this  In- 
stmctlon  was  given:  "Tbe  court  instructs 
the  jury  that  a  person  who  signs  his  name  as 
a  witness  to  a  will,  by  his  act  of  attestation 
solemnly  testifies  to  the  sanity  of  the  testator, 
and,  if  he  afterwards  attempts  to  impeach 
the  validity  of  the  will,  his  testimony  Invalidat- 
ing the  will  ought  to  be  viewed  with  suspi- 
cion." At  the  Instance  of  the  plaintiffs  the 
court  gave  the  following  instruction:  "The 
court  instructs  the  Jury  that,  unless  discredited 
by  the  facts  and  circumstances  appearing  by 
the  evidence  In  this  case,  the  evidence  of  wit- 
nesses inresent  at  the  execution  of  the  paper 
writing  purporting  to  be  the  last  will  and  tes- 
tament of  said  Brlgham  Ward  is  entitled  to 
peculiar  weight."  It  is  urged  that  these  two 
instructions  are  inconsistent,  and  therefore, 
tend  to  mislead  the  jury.  In  one  of  them  the 
Jury  are  told  that  the  testimony  of  witnesses 
who  must  be  included  In  the  class  to  which 
the  other  relates  must  be  viewed  with  suspi- 
cion, while  In  said  other  instruction  they  are 
told  that  their  evidence  is  entitled  to  peculiar 
weight  This  Is  clearly  iireconcilable,  and 
amounts  to  Inconsistency,  unless  the  clause 
In  the  one  given  for  plaintiffs,  saying  the  evi- 
dence of  these  witnesses  Is  entitled  to  peculiar 
weight  "unless  discredited  by  the  facts  and 
circumstances  appearing  by  the  evidence  In  tbe 
case,"  so  limits  It  as  to  cut  out  the  Inconsisten- 
cy. The  attestation  of  the  will  by  Jacob  De- 
bolt  and  Mattie  Jenkins  undoubtedly  went 
to  tbelr  discredit  as  witnesses  for  the  plain- 
tiff, for  their  testimony  In  this  case  was  in 
direct  contradiction  of  their  act  of  attestation, 
wblch  is  held  to  be  testimony  to  the  sanity 
of  tbe  testator,  as  well  as  to  the  fact  of  bis 
having  executed  the  will.  Lamberts  v.  Coop- 
er's Bx'r,  29  Grat  68.  None  of  the  witnesses 
were  present  except  the  attesting  witnesses. 
By  their  act  of  attestation  th^  deprived  their 
testimony  of  the  weight  to  which  It  would 
otherwise  be  entitled  when  testifying  against 
the  will.  Flalntifl's'  Instruction  relates  to  none 
of  their  testimony,  except  that  concerning  the 
execution  of  the  will.  As  tbe  defendants  woe 
entiUed  to  tbelr  Instruction,  the  giving  of  plaln- 
tiflfB'  instruction  amounts  to  a  modification  of 
tt,  which  has  a  tendency  to  mystify  Its  mean- 
ing and  nullify  Its  effect    The  clause,  "unless 


discredited  tiy  tbe  facts  and  circumstances  ap- 
pearing by  the  evidence  of  this  case,"  does  not 
eliminate  the  Inconsistency,  nor  make  the  in- 
structions reconcilable.  These  Instructions 
are  not  general,  but  relate  to  the  evidence  con- 
cerning the  facts  of  tbe  actual  signing  and 
attesting  of  the  will.  Two  of  these  witnesses 
having  repudiated,  and  testified  against,  their 
solemn  acts  of  attestation,  the  defendants  were 
entitled  to  have  the  court  tell  the  Jury  In  plain 
and  unmistakable  terms  that  they  should  view 
tbe  evidence  of  these  two  witnesses  with  suspi- 
cion. Webb  V.  Dye,  18  W.  Va.  376.  "The 
attesting  witnesses  of  a  will,  who  are  Introduc- 
ed to  prove  the  will  was  not  properly  executed, 
or  the  incapacity  of  testator,  will  not  be  ex- 
cluded; but  their  evidence  will  be  received 
with  much  suspicion."  Lamberts  v.  Cooper's 
Bx'r,  29  Grat  61.  Judge  Staples,  in  the  opin- 
ion of  the  court  said:  "A  person  who  signs 
his  name  as  a  witness  to  a  will,  by  his  act  of 
attestation  solemnly  testifies  to  the  sanity  of 
the  testator.  If  he  should  afterwards  attempt 
to  impeach  tbe  will  upon  tbe  ground  of  the 
want  of  sufficient  capacity,  his  evidence  will 
not  be  positively  rejected,  but  It  is  recdved 
with  the  utmost  caution."  This  Is  asserted  as 
a  proposition  of  law.  It  was  the  duty  of  the 
court  to  give  It  to  tbe  Jury  in  this  case  when 
requested.  It  could  not  at  the  same  time  tell 
tbe  Jury,  directiy  or  hidlrectly,  that  the  tes- 
timony of  such  witnesses  was  entitied  to  pecu^ 
liar  weight  without  introducing  the  grossest 
Inconsistency,  and  withholding  from  the  de- 
fendants the  benefit  of  an  instruction  to  which 
they  were  entitled.  It  is  true,  the  Instruction 
given  for  plaintiffis  has  been  approved  in  Jar- 
rett  V.  Jarrett,  11  W.  Va.-584,  and  Kerr  v. 
Lnnsford,  31  W.  Va.  669,  8  S.  B.  493,  2  L.  R. 
A.  668;  but  in  those  cases  the  witnesses  present 
did  not  contradict  their  former  solemn  testi- 
mony. In  Jarrett  v.  Jarrett  tbe  matter  in 
controversy  was  tlie  validity  of  a  deed  as  to 
which  no  attestation  was  required.  In  the 
other  case  the  attesting  witnesses  testified  In 
favor  of  the  will.  Hence  the  authorities  cited 
Id  favor  of  tbe  Instruction  do  not  support  it 
The  propriety  of  an  Instruction  always  de- 
pends upon  the  facts  and  circumstances  of 
the  case. 

Unless  the  rule  of  law  casting  suspicion 
upon  the  testimony  of  subscribing  witnesses 
who,  after  subscribing,  testify  against  the 
sanity  of  the  testator,  is  to  l)e  thrown  aside 
as  never  having  been  the  law,  contestants  of 
a  wUl,  relying  upon  the  testimony  of  sub- 
scribing witnesses  to  impeach  the  will  for 
insanity  of  the  testator  or  nonezecution  of 
the  will,  are  not  entitled  to  an  instruction 
saying,  in  so  many  words,  or  in  effect,  that 
the  testimony  of  such  witnesses  Is  entitied 
to  peculiar  weight  because  such  an  instruc- 
tion is  in  direct  and  irreconcilable  confiict 
with  the  law.  The  contestant  has  no  right 
to  submit  to  tbe  Jury  tbe  question  whether 
such  testimony  shall  be  viewed  with  suspi- 
cion, under  the  uncertain  and  general  phrase, 
"unless  discredited  by  the  facts  and  circum- 
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ctances  appearlnjT  by  the  eTldence."  The 
law  says  they  afaall  so  view  it,  and  the  coo- 
testeea  have  the  Wght  to  have  the  conrt  tell 
them  80  In  plain  terms.  When  such  instruc- 
tion is  properly  drawn  and  requested,  the 
court  must  give  It,  without  modification,  ei- 
ther by  an  interpolation  in  tliat.  Instruction, 
or  by  giving  another,  at  the  request  of  the 
contestants,  having  the  effect  of  such  modi- 
fication. The  rule  of  law  relied  upon  by  con- 
testees  is  announced  not  only  in  Virginia,  but 
in  this  state  also.  Webb  v.  Dye,  18  W.  Va. 
376.  Subscribing  witnesses  may  testify 
against  the  will,  and  their  testimony  may  be 
believed  and  acted  upon  by  the  Jury  as  true, 
and  it  may  be  that,  under  peculiar  circum- 
stances and  all  the  facts  in  the  case,  they 
conld  not  render  a  good  verdict  in  favor  of 
the  will,  as  in  the  case  of  Tucker  v.  Sand- 
ridge,  85  Va.  646,  8  S.  B.  650;  but  this  does 
not  argue  that,  in  a  case  where  there  are  nu- 
merous witnesses  on  both  sides,  and  a  wide 
field  of  investigation  is  covered;  and  the  evi- 
dence is  directly  and  strongly  confiicting,  the 
contestants  may  have  the  Jury  instructed 
that  the  evidence  of  subscribing  witnesses 
testifying  against  the  will,  in  tbe  face  of 
much  evidence  offered  to  show  improper  mo- 
tives on  their  part,  shall  be  entitled  to  pecu- 
liar weight,  unless  discredited  by  facts  and 
circumstances.  It  is  discredited  to  the  ex- 
tent that  it  must  be  viewed  with  suspicion, 
and  that  Is  not  to  be  submitted  to  the  Jury 
as  a  question.  Its  submission  tends  to  mis- 
lead and  confuse. 

Plaintiffs'  instruction  No.  14  was  given, 
and  reads  as  follows:  "The  court  instructs 
the  Jury  that,  unless  discredited  by  the  facts 
and  circumstances  appearing  by  the  evidence 
in  this  case,  the  evidence  of  physicians  tes- 
tifying in  this  case  Is  of  great  weight."  In 
support  of  this,  Jarrett  v.  Jarrett,  cited,  Kerr 
V.  Lnnsford,  cited,  and  Nicholas  v.  Kershner, 
20  W.  Va.  251,  are  cited,  but  this  is  not  the 
instruction  that  was  given  in  those  cases. 
The  similar  instruction  which  has  been  ap- 
proved by  this  court  reads  as  follows:  "The 
evid«ice  of  physicians,  especially  those  who 
attended  the  testator,  and  were  vrith  him 
considerably  during  the  time  it  is  charged 
he  was  of  unsound  mind.  Is  entitled  to  great 
weight."  In  this  case  two  of  the  physicians 
woe  with  the  testator  at  the  time  of  his  al- 
leged unsoundness  of  mind,  and  testified 
from  personal  knowledge  of  his  condition, 
while  -the  other  three  testified  as  experts, 
and  without  any  personal  knowledge  what- 
ever of  the  matter  in  controversy.  It  is  im- 
portant to  note  here  that,  in  the  cases  in 
which  this  instruction  has  been  heretofore 
approved,  the  physicians  who  testified  all  had 
some  personal  knowledge  of  the  condition  of 
the  person  whose  sanity  was  in  question. 
They  were  not  only  personally  acquainted 
with  him,  but  had  prescribed  for  him,  or 
talked  with  him  with  the  view  of  ascertain- 
ing his  mental  condition.  That  this  is  an 
important  ^'istlnction  which  the  court  should 


have  noted  in  its  instmctloii  appears  from 
the  case  of  Harriscm  t.  Rowan,  8  Wash.  (C. 
C.)  580,  Fed.  Cas.  No.  6,141.  where  it  Is  held 
that  when  several  physicians,  as  experts,  give 
their  testimony  on  a  question  of  meqtal  ca- 
pacity, the  court  may  properly  tell  tbe  Jury 
that  tbe  opinion  of  the  physician  who  at- 
tended the  testator  in  his  last  illness  is  en- 
titled to  more  regard  than  that  of  the  oth- 
ers. In  Thompson  on  Trials,  S  2429,  the 
true  rule  concerning  expert  testimony  la  said 
to  be  that  "the  testimony  of  experts  is  to  be 
considered  like  any  other  testimony— is  to  be 
tried  with  the  same  tests,  and  is  to  receive 
Just  as  much  weight  and  credit  as  the  Jury 
deem  it  entitled  to  when  viewed  In  connec- 
tion with  all  the  circumstances."  In  sup- 
port of  It,  numerous  authorities  are  cited. 
In  8  Ency.  PI.  &  Pr.  776,  It  is'  said  that, 
"while  the  court  may  not  infringe  this  right 
of  the  Jury  to  determine  the  weight  jf  the 
evidence,  it  la,  however,  proper  for  it  to  an- 
nounce to  them  mles  sanctioned  by  reason 
and  experience,  to  enable  them  to  rightly 
weigh  the  evidence  submitted  to  them."  An 
illustration  of  this  principle  is  that  it  Is  prop- 
er to  tell  the  Jury  that,  in  estimating  the 
value  of  the  testimony  of  an  expert,  it  is 
proper  to  consider  his  means  of  knowledge 
and  his  opportunities  to  know  whereof  he 
speaks.  State  v.  Hinkle,  6  Iowa,  880;  Ben- 
nison  V.  Walbank,  38  Minn.  813,  87  N.  W. 
447;  Roberts  v.  Johnson,  58  N.  T.  618;  In- 
surance Co.  T.  Smith,  124  U.  S.  406,  8  Sup. 
Ct  584,  81  U  Ed.  497;  Insurance  Go.  v. 
Ward,  140  U.  S.  76,  11  Sup.  Ct  720,  85  I* 
Bjd.  871.  These  principles  make  it  manifest 
that  this  court,  in  laying  stress  upon  tbe  val- 
ue of  the  testimony  of  physicians  In  the 
cases  cited,  means  nothing  more  than  to 
say  that  the  evidence  of  witnesses  who  tes- 
tify from  their  personal  knowledge,  being  at 
tbe  same  time  possessed  of  professional 
knowledge,  learning,  skill,  and  experience 
which  enables  them  to  better  understand  the 
matters  to  which  they  testify  than  persons 
not  possessed  of  such  superior  advantages, 
is  entitled  to  more  weight  than  the  testi- 
mony of  persons  not  so  possessed.  In  those 
cases  the  physicians  did  not  testify  as  ex- 
perts, nor  did  the  instructions  characterize 
them  as  experts.  As  three  of  the  physicians 
who  testified  in  this  case— a  majority  of  them 
—testified  only  as  experts,  it  was  error  to 
instruct  the  Jury  that  the  evidence  of  the 
physicians  who  testified  in  the  case  was  en- 
titled to  great  weight.  Drs.  Thomas  and  Bar- 
ber did  not  testify  merely  as  experts.  The 
former  testified  from  both  personal  and 
scientific  knowledge,  and  the  latter  from  per- 
sonal knowledge  only,  except  on  cross-exami- 
nation. As  their  testimony  was  not  entitled 
to  any  greater  weight  than  that  of  other  wit- 
nesses, the  court  might  as  well  have  selected 
any  other  class,  and  said  their  testimony  was 
entitled  to  great  weight.  Unless  there  is 
some  substantial  ground,  in  respect  to  means 
of    knowledge   and   power   to   know,   upon 
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which  to  base  a  distinction  between  the  val- 
ue of  the  testimony  of  some  witnesses  and 
that  of  othet's,  the  court  cannot  make  such 
distinction  by  giving  an  instruction,  without 
Invading  the  province  of  the  jury. 

As  has  been  Indicated,  the  Instmctlon  given 
for  plaintiSa  varies  from  the  one  which  has 
been  approved  by  this  court  as  ivoper  to  be 
given  under  the  circumstances  of  the  cases  of 
Jarrett  v.  Jarrett,  Eerr  v.  Lnnsford,  and 
Nicholas  v.  Kershner,  In  falling  to  indicate 
the  superiority  of  the  evidence  of  physicians 
testifying  from  personal,  as  well  as  sclentlflc, 
knowledge.  Their  Instruction  construes  the 
language  used  in  those  cases,  and  applicable 
to  their  i)ecnllar  facts,  to  mean  what  it  clear- 
ly never  did  mean.  In  no  case  decided  by 
this  court,  or  the  court  of  last  resort  of  Vlr^ 
glnia,  has  It  ever  been  held  that  purely  ex- 
pert testimony  is  entitled  to  great  weight,  or 
that  the  evidence  of  physicians,  testifying  as 
experts  only.  Is  entitled  to  such  weight.  We 
are  truly  told  there  were  giants  on  the  Vir- 
ginia bench  when  the  rule  laid  down  In  these 
West  Virginia  cases  was  first  announced,  but 
they  never,  In  a  single  instance,  applied  It  to 
purely  expert  evidence.  It  was  first  announc- 
ed in  Burton  v.  Scott,  S  Rand.  399,  decided  as 
early  as  1826.  In  that  case  Drs.  Cabell  and 
Stevens  were  the  physicians  who  testified, 
the  former  having  been  the  family  physician, 
and  the  latter  a  personal  acquaintance,  of  the 
testator,  and  It  does  not  appear  from  the  re- 
port that  a  single  hypothetical  question  was 
put  to  either  of  them.  In  Parramore  v.  Tay- 
lor, 11  Orat  220,  the  physicians  testifying 
had  both  been  family  physicians  of  the  testa- 
tor. In  Blmmerman  v.  Songer,  29  Grat.  .9, 
the  testifying  physicians  had  been  regular 
attending  physicians  of  testatrix  for  many 
years.  In  Cheatham  v.  Hatcher,  SO  Orat.  56, 
32  Am.  Rep.  660,  the  physician  who  testified 
had  evidently  been  attending  the  testatrix 
professionally  at  the  time  the  will  was  exe- 
cuted. In  Montague  v.  Allen's  Ex'r,  78  Va. 
592,  49  Am.  Rep.  384,  Drs.  Harris  and  Mc-. 
Oulre  had  attended  the  testatrix  in  her  last 
illness,  the  former  regularly,  and  the  latter 
on  a  special  occasion,  and  Dr.  Cunningham 
had  known  her  and  testified  from  personal 
knowledge.  In  Shacklett  v.  Roller,  97  Va. 
639,  34  S.  E.  492,  Dr.  Hopkins,  who  testified, 
had  been  the  family  physician  of  the  testator. 
The  principle  of  law  deducible  from  any  case 
is  to  be  determhied  by  what  has  been  decided. 
Hence,  to  learn  the  meaning  of  languagre 
used  In  a  headnote,  it  must  be  read  in  con- 
nection with  the  opinion.  So  reading  the 
Virginia  and  West  Virginia  cases,  it  is  as- 
certained that  it  has  never  been  decided  that 
purely  expert  testimony  is  entitled  to  great 
weight  as  matter  of  law.  Rogers  on  Expert 
Testimony,  after  having-  cited  some  of  these 
cases,  says,  at  section  204:  "We  have  seen 
In  the  preceding  section  that  courts  have 
asserted  that  the  opinions  of  physicians  on 
questions  of  mental  capacity  are  entitled  to 
greater  weight  than  those  of  ordinary  wit- 


nesses. An  examination  of  those  cases,  how- 
ever, shows  that  the  opinions  ot  medical  men 
ere  considered  entitled  to  greater  weight  than 
the  opinions  of  nonprofessional  persons,  pro- 
vided the  physicians'  have  had  personal  otH 
servatlon  and  knowledge  of  the  person  whose 
capacity  is  the  matter  in  issue."  A  critical 
examination  of  the  language  used  in  Jarrett 
V.  Jarrett  shows  that  it  Is  open  to  construc- 
tion. It  says  "the  evidence  of  physicians 
•  •  •  is  entitled  to  great  weight"  They 
sometimes  testify  as  experts,  and  sometimes 
from  personal  knowledge.  The  language 
used  does  not  say  which  kind  of  testimony 
from  physicians  is  entitled  to  such  weight. 
The  latter  Is  the  only  kind  found  In  any  of 
the  cases.  Does  not  that  make  it  clear  that 
no  other  kind  is  meant?  Can  It  be  said  that 
the  court  decided  a  matter  not  submitted  to 
it? 

Much  reliance  is  placed  upon  the  following 
from  8  Ency.  PI.  &  Pr.  777:  "By  other  au- 
thorities it  is  held  that  a  court  may  Instruct 
the  Jury  to  accord  great  and  especial  consid- 
eration to  the  opinion  of  those  who  are  mani- 
festly and  pre-eminently  skillful  in  the  mat- 
ter concerning  which  they  testify."  This 
text  is  likewise  misconceived.  It  does  not 
mean  what  Is  claimed  for  it.  With  one  or 
two  exceptions,  the  cases  cited  in- support  of 
it  show  that  the  witnesses  having  scientific 
knowledge  who  testified  In  them  had  per- 
sonal knowledge  of  the  material  subject  to 
which  their  evidence  related.  It  would  be 
an  unjustifiable  waste  of  time  to  take  them 
up  one  after  another  and  demonstrate  the 
truth  of  this  assertion.  The  books  are  accesr 
slble  to  any  person  who  may  care  to  verify  it. 

In  this  connection,  it  is  further  objected 
by  counsel  for  appellees  that  the  appellants 
cannot  complain  of  this  instruction,  because, 
at  their  Instance,  the  court  gave  another  sim- 
ilar one.  It  reads  as  foUows:  "The  court  in- 
structs the  Jury  that  the  evidence  of  physl- 
dans,  especially  those  who  attended  the  tes- 
tator, and  were  with  him  during  the  time  It 
Is  charged  be  was  of  unsound  mind,  is  enti- 
tled to  great  weight"  This  instruction  em- 
bodies the  vicious  principle  propounded  by 
the  other  one,  it  Is  true,  but  the  record  shows 
that  the  court  had  given  the  other  when  this 
was  asked  for,  and  ruled  that  It  should  go  In, 
and  that  afterwards  this  was  requested  by  the 
contestees.  From  this  It  Is  apparent  that  this 
one  was  taken  merely  to  offset  the  mischief 
done  by  putting  it  in  the  qualified  form  ap- 
proved in  the  cases  of  Jarrett  v.  Jarrett  and 
others  referred  to.  Whether,  by  so  doing, 
the  contestees  have  waived  their  objection,  It 
is  unnecessary  to  decide,  as  a  new  trial  must 
be  awarded  on  other  grounds,  and  the  ques- 
tion is  not  likely  to  be  again  presented. 

The  next  objection  la  to  the  action  of  the 
court  in  giving  plaintiffs'  Instruction  No.  15, 
which  reads  as  follows:  "The  court  instructs 
the  Jury  that,  unless  discredited  by  the  facts 
and  circumstances  appearing  by  the  evidence 
In  this  case,  next  to  physicians,  and  those 
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whc  were  present  either  aa  attesting  witness- 
es of  said  alleged  will  of  said  Brlgham  Ward, 
or  otherwise,  at  tlie  time  the  same  is  alleged 
to  have  been  executed,  are  those  'whose  in- 
timacy with  the  said  Brigham  Ward  in  at- 
tending to  his  rooms  and  dally  wants  is  such 
the  jury,  from  the  evidence,  believe  has  giv- 
en them  an  opportunity  of  seeing  said  Brig- 
ham  Ward  at  all  times,  observing  bis  actions 
and  conduct,  and  watching  the  operations  of 
his  mind."  The  general  principle  sought  to 
be  applied  by  this  instruction  is  asserted  in 
Jarrett  v.  Jarrett,  cited.  But  the  instruction 
is  objectionable  In  limiting  the  class  whose 
.  intimacy  gave  them  opportunity  to  observe 
the  testator's  actions,  conduct,  and  opera- 
tions of  Ills  mind,  to  those  who  attended  bis 
rooms  and  daily  wants.  The  doctrine  as  as- 
serted in  Jarrett  v.  Jarrett  is  not  so  restrict- 
ed, nor  lfl>  it  in  Burton  ▼.  Scott,  3  Rand. 
390,  where  it  was  first  announced  by  Judge 
Carr.  Many  of  the  witnesses  testifying  main- 
tained intknate  relations  with  the  testator, 
and  did  not  attend  to  bis  rooms  and  daily 
wants.  Upon  what  principle  of  law  can  the 
court  say  to  the  Jury  that  the  evidence  of 
one  class  of  persons  whose  intimacy  gives 
opportunity  for  knowledge  is  to  be  preferred 
to  another  class  of  witnesses  whose  intimacy 
gives  perliaps  equal  opportunity?  The  tes- 
tator had  a  wide  acquaintance  in  the  city, 
especially  among  business  people.  With  some 
of  them  he  was  Intimate,  and  often  called 
upon  them  at  their  various  places  of  busi- 
Qess,  and  met  them  on  the  streets,  and  con- 
versed with  them  after  closing  out  bis  busi- 
ness in  1893.  J.  E.  Dana  knew  him  well 
up  until  the  time  of  bis  death,  and  says  he 
met  him  every  three  or  four  days,  and  al- 
ways stopped  and  talked  with  him.  F.  W. 
Abney,  a  merchant,  knew  him  from  1876 
until  the  time  of  bis  death;  thought  he  was 
a  fairly  good  business  man;  had  heard  that 
he  had  the  habit  of  talking  to  himself;  had 
been  informed  by  his  wife  that  people  had 
noticed  this  eccentricity  at  Red  Sulphur 
Springs,  but  he  had  regarded  him  as  sane. 
Andrew  Ruffner  had  known  blm  ~  and  sold 
him  goods  for  16  or  20  years;  regarded  him 
as  a  good  business  man;  he  had  often  come 
into  their  store  after  he  bad  quit  business, 
and  on  these  occasions  gave  every  evidence 
of  being  a  rational  man;  had  beard  be  bad 
the  habit  of  talking  to  himself.  A.  M.  Scott 
kept  up  an  acquaintance  with  htm  tor  many 
years,  up  to  almost  the  time  of  bis  death; 
he  had  met  him  on  the  streets  and  talked 
with  him  a  short  time  before  be  died;  <  he 
regarded  him  as  a  sane  man.  O.  O.  Blain 
bad  known  blm  for  a  great  many  years;  be 
frequently  came  to  Blaln's  store  and  con- 
versed with  him;  was  there  a  week  or  ten 
days  before  bis  death,  for  possibly  half  an 
hour;  witness  had  no  reason  to  believe  his 
mental  condition  was  different  from  what  it 
had  been;  he  considered  him  perfectly  sane; 
witness  had  been  to  testator's  room  three  or 
f-our  times;  the  last  occasion  being  probably 


a  year  before  his  death;  witness  had  beard 
blm  talking  to  himself.  Mrs.  C.  C.  Blain  had 
known  him  well.  In  July,  1895,  be  bad  been 
at  her  house,  and  she  bad  talked  with  blm; 
soon  after  that  she  went  to  his  room  to  ar- 
range for  her  brother  to  go  with  him  to  the 
springs.  A.  Burlew,  a  lawyer,  had  maintain- 
ed an  intimate  acquaintance  with  him  for 
many  years;  associated  with  blm  In  poUtlcs, 
and  had  boarded  at  the  same  hotel  with  him 
for  a  while,  and  regarded  blm  as  a  very 
clear-headed  man  during  all  the  time  be 
knew  him,  above  the  general  average  of  men; 
he  had  seen  him  and  talked  with  blm  in 
1895  on  bis  return  from  the  springs,  and 
testator  bad  Invited  him  to  his  room,  saying 
be  had  some  canes  he  had  cut  in  the  moun- 
tains, and  would  give  him  one  If  he  would 
come  down.  C  A.  Gates  bad  known  him 
fw  many  years,  and  transacted  business  with 
blm,  and  he  regarded  blm  as  a  sane  man. 
W.  F.  GoBhom,  a  hardware  merchant,  had 
carried  on  his  business  only  about  200  feet 
from  where  testator  had  done  business,  and 
knew  him  well,  and  considered  him  sane. 
After  testator  had  closed  out  his  business, 
witness  carried  on  his  business  in  the  build- 
ing adjoining  that  In  which  Ward  bad  his 
rooms,  and  had  beard  tiim  talking  up  in  bis 
rooms,  but  did  not  know  whether  others  were 
present  or  what  he  said.  S.  C.  Burdette,  a 
lawyer,  had  known  hhan  very  well,  and  had 
heard  blm  talking  to  himself  In  his  store, 
but  he  considered  mm  sane.  He  never  sus- 
pected insanity.  John  Slack  bad  known  him 
since  1863  or  1864,  and  had  talked  with  him 
for  a  considerable  time  about  the  15th  or 
20th  of  March,  and  be  regarded  blm  as  be- 
ing perfectly  sane  and  a  man  of  good  judg- 
ment. He  had  on  one  occasion,  while  on  the 
street,  beard  Ward  talking  to  himself  In  his 
room,  but  thought  he  was  talking  in  his 
sleep.  Mr.  and  Mrs.  Minsker,  the  substance 
of  whose  testimony  has  been  given,  were  un- 
doubtedly intimate  with  blm,  and  had  good 
opportunities  to  know  bis  mental  condition. 
J.  W.  M.  Appleton  had  Ward  with  him  at 
bis  hotel  at  Salt  Sulphur  Springs  in  1894  for 
a  week,  and  had  seen  iiothlng  in  lils  con- 
duct which  suggested  insanity,  and  be  had 
formerly  known  blm  very  wdL  There  was 
so  much  testimony  of  so  many  intelligent 
people  who  had  had  fairly  good  opportunities 
of  forming  a  just  estimate  of  the  mental 
condition  of  the  testator  at  the  time  when 
it  is  said  that,  by  reason  of  bis  eccentricities, 
delusions,  illusions,  and  hallucinations,  he 
must  have  been  insane,  that  it  was  clearly 
wrong  to  subordinate  It  to  the  testimony  of 
certain  other  persons  who  had  at  various 
times  bad  opportunities  to  know  the  con- 
dition of  his  mind. 

Another  objection-  to  this  Instruction  is 
that  it  gives  undue  prominence  and  weight 
to  the  opinions  of  the  witnesses.  It  has 
been  very  properly  held  by  this  court,  in 
Jarrett  v.  Jarrett  and  Kerr  v.  Lunsford,  that 
the  opinions  of  witnesses  who  are  not  ez 


Digitized  by  ^OOQ IC 


w.vbo 


WABD  T.  BBOWN. 


S03 


perts  are  entitled  to  UtOe  or  no  weight,  un- 
less supported  by  good  reason  and  facts. 
The  principal  inquiry  In  all  cases  of  this 
kind  Is  whether  the  person  who  made  the 
will  had  Bilfficlent  mind  and  memory  to  un- 
derstand the  nature  of  what  he  was  doing, 
and  to  recollect  the  property  which  he  meant 
to  dispose  of,  the  object  of  his  bounty,  and 
the  manner  In  which  he  wished  to  distribute 
it  Nicholas  V.  Kershner,  20  W.  Va.  251; 
Kerr  v.  Lunsford,  31  W.  Va.  659,  8  S.  B. 
493,  2  Ik  R.  A.  66S.  This  inquiry  goes  to  the 
time  of  the  execution  of  the  will,  and  evi- 
denee  of  the  facts  and  cbrcumstances  of 
prior  date  tending  to  show  imbecility  of 
mind  is  only  Important  as  bearing  upon  the 
question  of  the  mental  condition  of  the  per- 
son at  the  time  of  the  execution  of  the  will. 
There  may  be  facts  showing  loss  of  mem- 
ory, forgetfulness,  and  other  facts  tending 
to  show  impairment  of  mind  and  memory, 
but,  if  the  acts  and  conduct  of  the  testator 
at  the  time  of  the  making  of  the  will  or  ex- 
ecution of  the  deed  show  that  be  had  the 
power  of  memory  and  reason  and  intelli- 
gence sufficient  to  understand  w^t  he  was 
doing,  these  facts  are  accorded  more  weight 
than  those  of  the  other  class.  Thus  in  BeT- 
erley  v.  Walden,  20  Grat  147,  159:  "By  the 
deed  written  by  himself  with  great  particu- 
larity and  technical  precision,  and  by  letters 
relating  to  the  sale  and  the  execution  of  the 
deed,  expressing  his  regret  that  his  wife  had 
refused  to  unite  in  the  deed,  and  on  other 
subjects,  all  furnishing  intrinsic  proof  of  a 
sound  mind.  Evidence  of  this  kind  has  al- 
ways been  held  by  the  courts  to  be  entitled 
to  far  m^  weight  and  Importance  than 
the  opinions  of  witnesses  based  upon  the 
erratic  conduct  and  eccentricities  of  the 
party  of  whom  they  speak."  Temple  t. 
Temple,  1  Hen.  &  M.  476;  Mercer  v.  Kelso's 
Adm'r,  4  Grat  106;  3  Rob.  Pr.  (Old)  335; 
1  Lomax,  Ex'rs,  9,  10.  The  point  of  time  at 
which  the  testator's  competency  is  to  be 
tested  Is  that  of  the  execution  of  the  will; 
his  antecedent  or  subsequent  condition  is 
chiefly  important  as  it  may  bear  upon  that 
epoch.  Sloan  y.  Maxwell,  3  N.  J.  Eq.  563, 
572.  In  this  case  the  court  said  of  the  testi- 
mony of  one  witness:  He  "relates  very  few 
Important  facts  bearing  upon  the  question 
of  capacity;  all,  however,  that  he  does  state 
are  of  competency,  none  of  incompetency. 
Everything  that  was  said  or  done  by  the  tes- 
tator at  the  execution  of  the  will  was  ra- 
tional, appropriate,  and  in  proper  time  and 
place."  To  the  same  effect  see  McDanlel's 
Will,  2  J.  J.  Marsh.  331.  On  the  subject  of 
the  standard  of  capacity  for  the  making  of 
a  will,  the  court  properly  Instructed  the  Jury 
that  It  was  only  necessary  that  the  testator 
should  have  understood  the  nature  of  the 
business  in  which  be  was  engaged,  and  had 
Bufflclent  mind  to  recollect  the  property  he 
meant  to  dispose  of  and  the  objects  of  his 
bounty,  and  to  know  the  manner  in  which 
he  wished  to  dlbtribnte  it,  and  that  such 


capacity  might  exist  notwithstanding  the 
testator  was  subject  to  hallucinations,  de- 
lusions, and  illusions.  But;  as  the  evidence 
of  these  facts  tending  to  show  mental  de- 
rangement was  not  directly  contradicted, 
this  instruction  could  only  have  gone  to  the 
weight  of  the  opinions  of  the  witnesses,  and 
that  in  the  face  of  their  own  testimony  and 
the  testimony  of  other  witnesses  that  up  until 
witliin  two  days  of  the  time  of  the  execu- 
tion of  the  will  the  testator  attended  to  all 
his  business  attairs  in  a  competent  manner. 
Debolt  testifies  that  on  Thursday,  when  tes- 
tator took  to  his  bed,  he  still  had  sufficient 
mental  power,  memory  Included,  to  collect 
his  rents  and  pay  his  debts.  Shawver  on 
that  day  paid  him  his  rent,  took  his  receipt, 
and  talked  with  him  about  the  Increased 
rent  for  the  future.  On  the  same  day  tes- 
tator went  to  the  bank  and  had  Shawver's 
check  cashed.  On  Friday  evening  he  sent 
for  Rogers  to  come  up  to  his  room,  and 
there  paid  him  his  rent.  It  thus  appears 
from  the  evidence  of  the  plaintlfFs  them- 
selves that,  until  after  the  testator  had  been 
attacked  by  his  last  sickness,  he  still  retain- 
ed sufficient  mental  power  to  attend  to  ordi- 
nary business  matters.  Whether  be  01d  so 
until  the  time  of  the  execution  of  the  will 
Is  the  vital  question  in  the  case.  All  ante- 
cedent facts  tending  to  show  mental  de- 
rangement and  deterioration  of  mind  were  to 
be  considered  as  bearing  upon  that  question, 
and,  according  to  all  authorities,  the  opin- 
ions of  the  witnesses  testifying  to  those 
facts  are  entitled  to  much  less  weight  than 
the  facta  themselves.  Hence  the  instruction 
was  vicious,  not  only  in  making  an  unwar-- 
ranted  classification  of  this  opinion  testi- 
mony, but  also  in  giving  It  too  much  prom- 
inence and  weight,  whereby  the  legal  stand- 
ard of  testamentary  capacity  was  obscured. 
It  is  further  claimed  that  the  court  erred 
in  giving  plaintiffs'  instruction  No.  6,  which 
reads  as  follows:  'The  court  instructs  the 
Jury  that  if  they  believe  from  the  evidence 
that  F.  S.  Thomas  signed  the  name  of  Brig- 
ham  Ward,  deceased,  to  the  paper  writing 
offered  in  evidence  as  his  last  will  and  tes- 
tament, dated  April  6,  1896,  and  that  at  the 
time  the  attesting  witnesses  were  engaged 
in  signing  the  same  the  said  Brigham  Ward 
did  not  possess  sufficient  consciousness  to 
recognize  and  understand  what  said  attest- 
ing witnesses  were  doing  and  to  assent  to 
their  acts,  or  that  he  did  not  possess  suffi- 
cient consclousnestk.  and  sufficient  physical 
strength  to  have  dissented  from  the  said  at- 
testation, and  to  have  arrested  and  prevent- 
ed the  same  by  indicating  his  dissent  or 
disapproval,  if  he  had  desired  to  do  so,  then 
the  Jury  must  find  that  the  said  paper  is  not 
the  will  of  said  Brigham  Ward."  The 
grounds  of  this  objection  are:  First,  that  it 
is  founded  upon  a  distinction  between  the 
testator's  condition  at  the  time  he  signed 
the  will  and  his  condition  at  the  time  it  was 
attested,  without  evidence  tending  to  estab- 
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Ilsb  Buch  dlstinctloD ;  and,  second,  tliat  there, 
la  no  evidence  to  show  that,  if  the  testator 
was  sane  at  the  time  the  will  was  executed 
and  attested,  he  did  not  have  sufficient  phys- 
ical strength  to  dissent  from  the  attestation. 
A  careful  reading  of  the  instruction  leads  to 
the  conclusion  tliat  it  relates  only  to  the 
time  of  the  attestation,  but,  if  it  relate  to 
both  the  execution  and  attestation,  they  oc- 
curred practically  at  the  same  time.  The  in- 
struction was  approved  as  a  proper  ope  in 
M'cMecben  v.  McMecben,  17  W.  Va.  683,  41 
Am.  Rep.  682,  and  the  court  did  not  err  In 
giving  it 

The  next  objection  is  to  the  giving  of  plain- 
tiffs' instruction  No.  6,  which  reads  as  fol- 
lows: "The  court  instructs  the  Jury  that  the 
attestation  of  the  paper  writing  dated  April 
6,  1896,  purporting  to  be  the  last  will  and 
testament  of  Brigham  Ward,  deceased,  given 
In  evidence  in  this  case,  is  absolutely  neces- 
sary to  Its  execution;  and  if  the  Jury  be- 
lieves from  the  evidence  that  before  this 
important  part  of  the  execution  of  said  pa- 
per writing,  and  while  It  was  duly  done, 
said  Brigham  Ward,  by  reason  of  uncon- 
sciousness, or  mental  or  physical  inability, 
was  unable  to  dissent  from  the  attestation, 
and  to  arrest  and  prevent  the  same,  by  indi- 
cating his  dissent  or  disapproval,  If  he  had 
desired  to  do  so,  the  said  paper  writing  is 
not  valid  as  a  will."  The  objection  to  this 
Is  that  there  is  no  evidence  to  show  that  the 
testator  bad  not  physical  strength  to  dissent. 
There  is  some  evidence  of  that  kind,  but  it 
must  be  conceded  that  the  testimony  of  the 
witnesses  for  the  plaintiffs  who  were  present 
at  the  execution  of  the  will  Is  chiefly  in  ref- 
erence to  testator's  mental  condition  at  that 
time.  However,  as  there  was  evidence  tend- 
ing to  show  that  he  was  very  weak,  it  was 
proper  for  the  Jury  to  make  that  Inquiry. 
This  instruction  was  also  taken  from  Mc- 
Mechen  v.  McMecben,  and  although  it  is 
largely  a  repetition  of  instruction  No.  5,  and 
the  court  was  not  bound  to  give  It  for  that 
reason.  It  was  in  its  discretion  to  do  so. 

A  further  assignment  is  that  the  court 
erred  in  giving  plaintiffs'  Instruction  No.  8, 
which  reads  as  follows:  "The  court  instructs 
the  Jury  that  if  they  believe  from  the  evi- 
dence that  there  is  a  doubt  of  the  competency 
of  said  Brigham  Ward,  deceased,  to  make  a 
will  on  the  6th  day  of  April,  1896,  and  that 
he  had  at  that  time  relations  living  of  whom 
he  knew  (whether  nephews  or  nieces),  and 
that  by  the  paper  writing  of  April  6,  1896, 
purporting  to  be  his  last  will  and  testament, 
be  devised  and  bequeathed  all  his  property, 
real  and  personal,  to  others  than  bis  rela- 
tions, then  the  fact  that  he  made  such  devise 
and  bequest  is  proper  to  be  considered  by  the 
Jury."  The  contention  is  that  the  relation- 
ship here  is  so  remote,  and  the  testator  knew 
so  little  of  bis  relatives,  that  the  principle 
of  law  embodied  in  the  Instruction  ought  not 
to  be  applied.  There  seems  to  be  no  excep- 
tion to  the  rule.    Mo  authority  for  it  is  cited. 


and  the  principle  Is  asserted  In  McMecben  v. 
McMecben  without  qualification  or  excep- 
tion.   This  assignment  Is  not  well  taken. 

Another  assignment  Is  that  the  court  erred 
in  refusing  to  give  the  following  Instruction 
asked  for  by  the  defendants:  "The  court  in- 
structs the  Jury  that,  if  they  believe  from  the 
evidence  that  the  witness  Mattie  Jenkins 
signed  her  name  as  a  witness  to  the  paper 
writing  in  controversy  as  the  will  of  Brigham 
Ward,  then  by  her  act  of  attestation  she  sol- 
emnly testified  to  the  sanity  of  the  said  Brig- 
ham Ward.  And  the  court  further  instructs 
the  Jury  that  if  they  also  find  from  the  evi- 
dence that  the  said  Mattie  Jenkins,  subse- 
quently to  her  attestation  of  said  paper,  testi- 
fied on  oath  before  the  county  court  of  Kana- 
wha county  that  at  the  time  of  such  attesta- 
tion the  said  ward  was  of  sound  mind,  that 
then  the  Jury  will  be  Justified  in  rejecting  her 
testimony  on  this  trial  that  the  said  Ward 
at  the  time  of  such  attestation  was  not  men- 
tally capable  of  executing  a  will."  The  only 
objection  to  this  instruction  seems  to  be  that 
the  witness  was  designated  by  name,  and 
that  it  is  the  same  in  substance  as  defend- 
ants' instruction  No.  12,  which  has  been 
quoted.  It  is  not  fully  covered  by  Instruction 
No.  12,  for  it  includes,  in  addition  to  the  act 
of  attestation,  the  testimony  of  the  witness 
before  the  county  court  when  the  will  was 
probated.  In  Kerr  v.  Lunsford,  the  court 
held  that  an  instruction  that  the  evidence  of 
Dr.  J.  W.  Bates,  Jr.,  the  physician  who  at- 
tended the  testator  and  was  his  family  phy- 
sician, was  entitled  to  great  weight,  was 
properly  refused.  But  that  waa  not  upon 
the  ground  that  the  name  of  the  witness  was 
used,  but  because  it  was  equivalent  to  telling 
the  Jury  that  the  evidence  of  a  certain  wit- 
ness was  entitled  to  great  weight.  In  Am- 
merman  v.  Teeter,  49  111.  402,  It  is  held  that 
the  court,  under  the  circumstances  of  that 
case,  did  not  err  In  naming  a  witness  in  an 
instruction  which  was  applicable  to  Ills  tes- 
timony. In  Insurance  Co.  v.  Xjb.  Pointe,  118 
111.  384,  8  N.  E.  863,  it  was  held  to  be  Im- 
proper to  give  an  Instruction  requiring  the 
Jury  to  consider,  in  connection  with  the  evi- 
dence of  a  certain  witness,  bis  interest  in 
the  subject-matter  of  the  suit  But  that  was 
upon  the  ground  that  the  instruction  would 
have  given  undue  prominence  to  that  fact,  as 
some  of  the  witnesses  on  the  other  aide  of 
the  case  were  also  interested.  So  it  amounts 
to  nothing  more  than  that  the  instruction 
was  too  narrow.  No  case  has  been  found 
in  which  it  has  been  held  that  the  mere 
naming  of  a  witness  in  an  Instruction  viti- 
ates It.  One  fault  in  this  Instruction  is  that 
It  is  too  narrow.  It  tells  the  Jury  they  are 
Justified  in  rejecting  the  testimony  of  the 
witness,  but  it  does  not  tell  them  they  may 
give  it  such  weight  as  in  their  Judgment  it 
is  entitled  to.  While  it  is  apparent  that  the 
witness  testified  falsely  either  In  the  county 
court  or  in  the  circuit  court.  If  the  testimony 
for  the  plaintiffs  is  true.  It  was  for  the  Jury 
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to  say  in  whlcb  Instance  sbe  had  testified 
falsely,  and  If,  from  her  own  evidence  and 
other  evidence  in  the  case,  they  were  satis- 
fied that  her  testimony  in  this  case  was  true, 
And  her  attestation  of  the  will  and  her  testi- 
mony in  the  county  court  were  false,  it  was 
In  their  power  to  give  credit  to  her  testimony 
in  this  case,  and  the  Instruction  should  have 
been  broad  enough  to  cover  both  phases  of 
the  question.  An  equally  fatal  objection  Is 
that,  in  giving  it,  the  court  would  have  In- 
vaded the  province  of  the  jury  in  another 
way.  The  instruction  assumes  that  the  wit- 
ness has  testified  falsely.  Sbe  doubtlessly  did 
on  one  occasion  or  another,  and,  In  Jurisdic- 
tions less  Jealous  of  the  rights  of  the  Jury, 
the  court  might  say  so  to  the  Jury.  A  very 
strict  rule  on  this  subject  is  laid  down  In 
State  y.  Thompson,  21  W.  Va.  741,  where 
tbe  court  holds  that  "^t  is  error  for  a  court 
In  tbe  trial  of  a  case  to  Intimate  any  opin- 
ion In  reference  to  matters  of  fact  which 
might  in  any  degree  Influence  the  verdict, 
nor  can  tbe  court  Instruct  the  Jury  as  to  tbe 
weight  to  be  given  by  them  to  the  evidence 
of  any  witness,  whether  the  witness  be  im- 
peached or  not,  or  whether  he  Is  contradicted 
as  to  the  material  facts  or  not"  In  lien  of 
this  instruction,  the  court,  on  its  own  mo- 
tion, gave  the  following:  "The  court  in- 
structs the  Jury  that  they  are  the  Judges  of 
the  evidence  and  the  weight  to  be  given 
thereto,  and  of  the  credibility  of  witnesses 
testifying  in  this  case;  that  If  they  believe 
that  any  witness  has  testified  falsely  in  this 
case  as  to  any  matters  in  issue,  that  then  the 
Jury  have  the  right  to  disregard  such  false 
testimony,  or  give  to  It  and  all  the  evidence 
of  such  witness  such  weight  as  the  Jury  may 
in  their  opinion  believe  it  was  entitled  to." 
The  action  of  the  court  in  giving  this  instruc- 
tion is  also  complained  of.  It  being  insisted 
that  the  Jury  should  not  have  been  told  that 
they  might  give  to  the  false  testimony  such 
weight  as  they  might  think  It  entitled  to. 
Instructions  of  this  class  have  been  carefully 
considered  In  State  ▼.  Thompson,  in  wlilch 
tbe  following  was  approved  as  a  correct 
enunciation  of  the  law:  "If  the  Jury  believe 
from  tbe  evidence  that  any  witness  who  has 
testified  in  this  case  lias  knowingly  and  will- 
fully testified  falsely  to  any  material  fact  In 
this  case,  they  may  disregard  the  whole  tes- 
timony of  such  witness,  or  they  may  give 
such  weight  to  the  evidence  of  such  witness 
on  other  points  as  they  may  think  It  entitled 
to.  Tbe  Jury  are  the  exclusive  Judges  of  the 
-weight  of  the  testimony."  In  Thompson  on 
Trials,  {  2425,  this  Instruction  is  approved  as 
a  good  model.  It  Is  difficult  to  see,  however, 
bow  the  Jury  could  believe  testimony  which 
ttiey  had  found  to  be  false  could  be  entitled 
to  any  weight,  and  the  court  told  them  they 
could  give  only  such  weight  as  they  might 
believe  it  entitled  to.  They  were  not  direct- 
ed to  give  It  any  weight  The  instruction 
left  it  wholly  dependent  upon  whether  they 
believed  it  entitled  to  any  weight    But  tbe 


Instruction  is  bad  in  this:  that  it  does  not 
Inform  the  Jury  that  they  may  reject  the 
whole  of  the  testimony  of  the  witness  who 
willfully  testifies  falsely  as  to  material  mat- 
ters. 

The  next  objection  is  to  the  action  of  the 
court  in  refusing  to  give  defendants'  Instruc- 
tion No.  14,  reading  as  follows:  "The  court 
instructs  the  Jury  that  If  they  t>elleve  from 
the  evidence  that  Dr.  F.  S.  Thomas  was  the 
physician  who  attended  the  testator  during 
his  last  Illness,  and  who  bad  been  his  physi- 
cian for  at  least  three  years  previously  there- 
to, and  that  be  was  present  at  the  execution 
of  tbe  will,  and  attested  the  same  as  a  sub- 
scribing witness  thereto,  and  that  said  Thom- 
as is  a  credible  person  and  a  man  worthy  of 
belief,  then  bis  evidence  is  entitled  to  great 
weight"  It  otight  to  have  been  given.  It 
submitted  to  the  Jury  the  question  of  the 
credibility  of  the  witness,  and  told  tbem,  U 
they  found  him  to  be  a  credible  person  and 
a  man  worthy  of  beUef,  his  evidence  was  en- 
titled to  great  weight;  and  this  was  proper 
because  of  his  superior  opportunities  to  know 
the  condition  of  the  testator's  mind  at  the 
time  of  the  execution  of  the  will.  He  bad 
been  testator's  physician,  and  was  present  at 
tbe  time  of  the  execution  of  the  will.  He 
was  the  only  attesting  witness  who  testified 
in  favor  of  tbe  will  in  this  case.  He  not  only 
had  superior  opportunities  to  know  the  truth, 
but  his  conduct  as  a  witness  was  consistent, 
and,  as  has  been  shown,  it  was  no  objection 
that  be  was  named  in  the  instruction.  How 
far  he  was  discredited,  if  at  all,  by  his  sup- 
posed interest  In  the  bequest  to  tbe  hospital, 
was  left  to  the  Jury.  This  instruction  is 
widely  different  from  tbe  one  disapproved  in 
Kerr  v.  Lunsford,  which  did  not  submit  to 
the  Jury  the  question  of  the  credibility  of  tbe 
witness.  It  simply  told  them  that  the  evi- 
dence of  a  certain  witness  was  entitled  to 
great  weight  This  Instruction  does  nothing 
of  the  kind.  But  It  was  properly  refused, 
for  others  had  been  given  substantially  cov- 
ering the  same  ground.  The  court  was  not 
bound  to  give  more  than  one  instruction  of  a 
kind. 

The  action  of  the  court  in  refusing  defend- 
ants' Instruction  No.  16  is  also  assigned  as  er- 
ror. That  instruction  is  as  follows:  "Tbe 
court  Instructs  the  Jury  that  if  they  believe 
from  the  evidence  that  K.  B.  EInlght  pre- 
pared the  will  in  question  in  this  cause  at  the 
request  of  B.  Ward;  that  said  Knight  was  a 
lawyer  of  conspicuous  ability  and  very  high 
standing  in  his  profession,  and  a  man  of  pwe 
and  upright  character;  and  that  said  Knight 
was  present  when  said  will  was  executed, 
and  superintended  and  directed  the  testator 
and  witnesses  in  the  execution  of  it;  and 
that  said  Knight  was  well  acquainted  with 
Ward  for  many  years  before  said  will  was 
executed— then  It  is  proper  for  the  Jury  to 
consider  whether,  in  view  of  these  facts.  It 
Is  probable  that  said  Brigham  Ward  was  la- 
sane  at  the  time  said  will  was  executed,  or 
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that  said  will  was  procured  to  be  executed 
by  hinn  by  means  of  Imposition,  fraud,  or  un- 
due Influence."  This  was  properly  refused 
becanse  Instruction  No.  1,  wbicb  the  court 
gave,  is  to  the  same  effect  and  in  almost  tbe 
same  language. 

The  next  complaint  Is  that  tbe  court  erred 
In  permitting  Dr.  Swing  to  state  that  the 
inability  of  a  man,  by  reason  of  bis  physical 
condition,  to  sign  bis  name,  and  his  making 
mailcs  In  various  places  around  tbe  place  at 
which  bis  name  should  have  been  written, 
was  evidence  of  mental  defect  Tbe  witness 
was  testifying  as  an  expert.  It  was  a  hypo- 
thetical question.  No  specific  objection  was 
made  to  It,  and  none  appears. 

Tbe  next  objection  Is  that  tbe  court  erred 
in  refusing  to  allow  witness  J.  P.  Brown  to 
state  the  reason  why  the  hospital  was  leased 
to  Dr.  Thomas  on  the  terms  contained  In  tbe 
written  lease.  As  there  was  evidence  intro- 
duced tending  to  show  Interest  on  tbe  part  of 
Dr.  Thomas  In  tbe  hospital,  which  could  have 
bad  no  purpose  other  than  to  affect  his  credit 
and  throw  suspicion  upon  his  conduct  In  con- 
nection with  the  execution  of  tbe  will.  It  was 
proper  to  permit  tbe  Introduction  of  evidence 
to  show  the  extent  of  tbat  interest  and  tbe 
circumstances  under  which  it  was  acquired. 
It  is  urged  here  by  the  contestants  that,  as 
tbe  contract  was  between  Dr.  Thomas  and 
the  city  of  Charleston,  a  municipal  corpora- 
tion, no  inquiry  could  be  made  beyond  what 
was  shown  by  tbe  record.  This  position  Is 
not  tenable.  It  Is  not  a  proposition  to  show 
that  the  contract  was  difTerent  from  what  it 
was  shown  by  the  record  to  be,  but  simply 
to  show  under  what  circumstances  the  lease 
was  made,  as  shedding  light  upon  the  inter- 
est of  the  witness.  Mr.  Brown  bad  been  a 
member  of  the  city  council,  and  was  thor- 
oughly familiar  with  tbe  facts,  wbicb  could 
not  be  bad  from  the  city,  as  a  corporation, 
which  is  termed  In  law  an  artificial  person. 
Incapable  of  testifying.  The  evidence  could 
only  come  from  documents  or  living  wit- 
nesses, and  It  has  been  shown  tbat  Mr.  Brown 
was  conversant  with  the  facts.  Hence  he 
should  have  been  permitted  to  answer  the 
question. 

The  contestants  cross-assign  error  In  the 
action  of  tbe  court  in  admitting  testimony 
relating  to  the  character  of  E.  B.  Knight, 
and  instructing  the  jury  tbat  it  was  proper 
for  their  consideration.  As  it  was  shown 
before  this  evidence  was  introduced  that  an 
elTort  had  been  made,  when  too  late,  to  take 
the  testimony  of  Mr.  Knight,  and  much  of 
the  ■  evidence  introduced  by  the  contestants 
reflected  upon  bis  conduct  and  capacity  at 
tbe  time  of  the  execution  of  tbe  will,  it  was 
most  just  and  reasonable  to  permit  tbe  jury 
to  know  and  consider  tbe  character  and  abil- 
ity of  tbe  man.  It  is  well  settled  that  evi- 
dence of  character  of  third  persons,  as  well 
as  parties,  Is  admissible,  to  a  limited  extent 
and  in  an  exceptional  way,  even  when  par- 
ties are  alive.    Tbat  being  true,  the  reason 


is  much  stronger  when  death  has  closed  tbe 
lips  of  the  person  whose  good  faltb  and  in- 
tegrity is  called  in  question.  It  is  admitted 
tbat  Mr.  Knight  was  present  at  the  time  of 
tbe  execution  of  tbe  will,  and  superintended 
and  directed  what  was  done.  His  connection 
with  the  res  gestee  being  established,  and  tbe 
bona  fides  of  the  transaction  being  question- 
ed, and  he  being  dead,  so  that  the  jury  could 
not  hear  what  he  might  have  said  had  he 
been  alive,  nor  have  seen  blm  and  formed  an 
estimate,  from  his  appearance,  demeanor,  and 
testimony,  of  his  character  and  capacity,  it 
was  proper  to  supply  that  omission  to  the 
extent  of  showing  what  bis  character  and 
capacity  were.  In  Bowfs  Adm'r  v.  Kile's 
Adm'r,  Gilmer,  202,  it  is  held,  "on  the  plea 
of  non  est  factum,  it  being  proved  tbat  a 
son  of  the  plaintiff  said  he  could  counterfeit 
the  band  of  the  defendant,  evidence  may  be 
given  to  show  tbe  Infamy  of  the  son's  cbar- 
acter,  circumstances  existing  to  render  tbe 
execution  of  the  Instrument  doubtful."  This 
is  on  tbe  opposite  side  of  tbe  proposition,  but 
it  illustrates  the  principle.  If  it  is  proper 
to  show  bad  character  on  the  part  of  one 
who  is  connected  with  a  transaction,  why 
should  not  evidence  of  good  character  be 
admissible?  Coalter,  J.,  in  this  case  said: 
"But  tbe  other  evidence  not  set  out  in  the 
bin  of  exceptions  may  have  tended  to  prove 
an  agency  in  Richard  Rowt  In  the  execution 
of  tbe  paper  In  question,  and  thereby  have 
legalized  the  evidence  touching  his  capacity 
to  imitate  tbe  handwriting  of  the  intestate 
John  Rowt;  and,  if  so,  I  can  see  no  good 
reason  against  an  inqubry  into  his  general 
character.  Surely  tbe  plaintiff  might  have 
proved  the  fairness  of  bis  character  on  the 
one  side,  and  I  can  therefore  see  no  reason 
wby  its  foulness  might  not  be  relied  on  as 
a  circumstance  on  the  other."  While  the 
general  rule  is  tbat  a  party  to  a  civil  action, 
or  some  person  concerned  In  tbe  transactloD 
out  of  which  tbe  transaction  arose,  being 
charged  with  fraud  or  moral  delinquency, 
will  not  generally  result  in  allowing  evidence 
of  character  to  be  admitted,  the  rule  is  not 
without  its  exceptions.  6  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  863,  864.  In  Ruan  v.  Perry. 
S  Calnes,  120,  it  was  held  that  in  an  action 
of  tort  in  which  tbe  defendant  was  charged 
with  gross  depravity  and  fraud,  upon  cir- 
cumstances merely,  evidence  of  his  good 
character  was  admissible.  This  was  followed 
in  Dawkins  v.  Gault,  6  Rich.  Law,  151; 
Werts  V.  Spearman,  22  S.  C.  200;  Townsend 
T.  Graves,  3  Paige,  453;  Henry  v.  Brown, 
2  Helsk.  213.  But  it  was  disapproved  In 
Gough  V.  St.  John,  16  Wend.  646;  Fowler 
v.  Insurance  Co.,  6  Cow.  673,  16  Am.  Dec. 
460;  Honghtallng  v.  Kelderbouse,  2  Barb. 
149;  Pratt  v.  Andrews,  4  N.  Y.  493;  Ward 
V.  Herndon,  5  Port  382;  Church  v.  Drum- 
mond,  7  Ind.  17;  Gebbart  v.  Burkett.  57 
Ind.  378,  26  Am.  Rep.  61;  Simpson  v.  West- 
enberger,  28  Kan.  756,  42  Am.  Rep.  195;  and 
other  cases.    But  the  doctrine  has  been  re- 
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▼Ived  in  New  Tork  In  Bowerman  y.  Bower- 
man,  76  Hnn,  46,  27  N.  Y.  Supp.  579;  Pape 
T.  Schofleld,  145  N.  Y.  698.  40  N.  B.  164.  Ag 
bearing  upon  the  admissibility  of  this  evi- 
dence, the  following  note  Is  found  In  BuUer's 
NlHl  Prius,  296:  "But,  where  the  surviving 
subscribing  witness  was  called  to  Impeach  a 
wlU  for  fraud  In  obtaining  it.  Lord  Kenyon 
permitted  the  devisee  to  call  persons  to  the 
general  good  character  of  the  two  subscribing 
witnesses,  who  were  dead."  While  Mr. 
Knight  was  not  a  subscribing  witness,  he 
had  far  more  to  do  with  the  execution  of 
that  paper  than  the  subscribing  witnesses, 
and  was  in  at  least  as  good  a  position  to 
know  the  state  of  the  testator's  mind  as  the 
subscribing  witnesses.  He  had  conversed 
with  him,  and  received  directions  for  draft- 
ing the  will,  and  talked  with  him  afterwards. 
His  intelligence  was  such  as  to  enable  him 
to  know  the  condition  of  the  testator's  mind. 
While  not  a  subscribing  witness,  he  would 
be  competent  to  testify  as  fully  as  they. 
But,  whether  this  evidence  is  admissible  for 
the  purpose  of  showing  testamentary  ca- 
pacity or  not.  It  la  competent  In  rebuttal  of 
the  ctiarge  of  undue  influence.  Reason  sug- 
gests that  It  is  competent  for  both  purposes, 
and  should  have  such  weight  as  the  Jury 
may  think  it  entitled  to. 

Express  authority  for  this  is  found  In  some 
of  the  English  cases.  In  Stephenson  v.  Walk- 
er, 4  Esp.  60,  Lord  Kenyon  said:  "In  the 
■great  case  of  JoUifCe's  Will,  Lords  Dudley  and 
Ward  and  other  persons  were  examined  as 
to  the  character  of  the  person  by  whom  the 
will  was  prepared,  and  the  legality  of  admit- 
ting such  evidence  was  not  doubted."  In 
Bishop  of  Durham  v.  Beaumont,  1  Camp. 
207,  210,  Lord  Ellenborougb  said:  "I  fully 
accede  to  the  doctrine  laid  down  in  Doe,  on 
the  demise  of  Stephenson,  v.  Walker.  There 
the  attesting  witnesses  whose  character  was 
disputed  were  dead,  and  It  was  properly  held 
that  the  party  claiming  under  the  will  should 
have  the  same  advantage  as  if  they  Iiad  been 
alive.  In  that  case  they  must  have  been 
personally  adduced  as  witnesses,  when  their 
character  would  have  appeared  on  their 
cross-examination,  and,  being  dead.  Justice 
requires  that  an  opportunity  should  be  given 
to  show  what  credit  was  to  be  attached  to 
their  attestation  of  the  will.  In  like  manner 
the  Court  of  King's  Bench  held.  In  the  time 
of  Lord  Mansfield,  that  evidence  of  the  con- 
duct of  deceased  witnesses  might  be  receiv- 
ed, to  attract  credit  to  their  testimony,  or  to 
destroy  its  effect."  To  the  same  effect  Is 
Provls  V.  Read,  5  Bing.  436. 

Errors  having  been  found  in  the  record. 
It  remains  now  to  determine  whether  they 
are  such  as  constitute  cause  for  reversal  and 
the  granting  of  a  new  trial.  On  this  ques- 
tion, the  latest  and  most  exhaustive  work  on 
the  subject  of  appeal  and  error,  the  Cyclo- 
pedia of  Law  and  Procedure,  voL  3,  p.  386, 
says:  "The  next  question  which  arises  is, 
how  la  the   reviewing   court  to  determine 


whether  error  shown  by  the  record  Is  harm- 
less or  prejudicial?  The  decisions  are,  at 
least  apparently,  very  conflicting,  but  It  Is 
possible  that  the  statements  therein,  when 
appUed  to  the  particular  facts  of  the  cases, 
may  be  harmonized.  There  are  two  rules 
promulgated  by  the  decisions,  and  they  seem 
to  be  radically  opposed  to  each  other.  Thus 
one  line  of  decisions  holds  that,  If  there  Is 
error  apparent  on  the  face  of  the  record,  a 
presumption  of  prejudice  arises  which  can- 
not be  disregarded,  unless  the  record  af&rm- 
atlvely  discloses  that  the  error  was  not  preju- 
dicial." That  is  undoubtedly  sound  law,  un- 
der the  decisions  of  this  court,  when  the  er- 
ror is  in  the  giving  of  Improper  Instructions. 
Clay  V.  Robinson,  7  W.  Va.  348;  Beaty  v. 
Railroad  Co.,  6  W.  Va.  888;  State  T.  Doug- 
lass, 20  W.  Va.  770;  HaU  v.  Lyons,  29  W. 
Va.  420,  1  S.  B.  582.  In  this  last  case  Judge 
Green  says:  "It  has  been  repeatedly  decided 
by  this  court  that,  when  an  erroneous  In- 
struction has  been  given  by  the  court  to  the 
Jury,  the  presumption  is  that  the  exceptor 
was  prejudiced  thereby,  and  the  Judgment 
will  be  reversed  for  this  reason,  unless  it 
clearly  appears  from  the  record  of  the  case 
that  the  exceptor  could  not  have  been  preju- 
diced by  the  giving  of  such  erroneous  in- 
struction, in  which  case  the  Judgment  will 
not  be  reversed  for  such  cause."  State  v. 
Kerns,  47  W.  Va.  266,  34  S.  B.  734;  State  v. 
Dickey,  46  W.  Va.  819,  88  8.  B.  231;  Osborne 
V.  Francis,  38  V7.  Va.  312,  18  S.  B.  591,  45 
Am.  St.  Rep.  859.  Another  rule  established 
by  this  court  Is  that,  whenever  a  correct  in- 
struction is  refused,  the  Judgment  will  be 
reversed,  unless  tlie  appellate  court  can  see 
from  the  record  that,  even  under  the  instruc- 
tion, a  different  verdict  could  not  have  been 
rightly  found.  Boggess  y.  Taylor,  47  W.  Va. 
254,  34  S.  B.  739;  Nicholas  v.  Kershner,  20 
W.  Va.  251;  Bank  v.  Waddil,  27  Grat  451. 
From  the  lengthy  quotation  and  review  of 
the  evidence  in  this  case  it  will  be  seen  that 
It  Is  very  contradictory,  and  that  a  correct 
verdict  turns  upon  two  questions,  which  must 
be  resolved  in  the  light  of  what  occurred, 
and  what  the  conditions  were  at  one  and 
the  same  time  and  place,  subject  to  such 
light  as  is  thrown  upon  them  by  antecedent 
and  subsequent  occurrences,  and  that  as  to 
all  these  matters  the  evidence  for  plaintiffs 
and  defendants  involves  grave  questions  of 
credibility  of  witnesses,  which  belongs  to  the 
province  of  the  Jury,  and  that  the  objectiona- 
ble instructions  which  were  given,  and  the 
correct  instructions  which  were  refused,  bear 
directly  upon  these  delicate  questions  and 
the  weight  and  value  of  certain  testimony. 
Few  cases  are  to  be  found  In  which  the  giv- 
ing of  Improper  instructions,  and  refusal  of 
proper  instructions,  would  be  more  likely  to 
prejudice  the  parties  interested. 

As  there  must  be  a  new  trial.  It  is  unnec- 
essary to  pass  upon  the  action  of  the  court  in 
refusing  to  set  aside  the  verdict  as  being  con- 
trary to  the  law  and  the  evidence.    Any  dls- 
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ctLsalon  of  tbe  evidence  In  that  connection 
would  be  improper  under  the  circumstances. 
For  the  errors  noted,  the  decree  entered  In 
chls  cause  on  the  2dth  day  of  April,  1899,  by 
the  circuit  court  of  KanaTrba  county,  must 
oe  reversed,  the  verdict  of  tbe  Jury  set  aside, 
and  a  aevi  trial  of  the  issue  awarded. 

BRAXXON,  J.,  dissents. 
(52  W.  Va.  61«)  =*==™ 

McNEEI.EY  «t  al.  ▼.  SOUTH  PENN  OIIj 
CO.  et  aU 

(Supreme  Court  of  Appeals  of  Wast  Virj^nia. 
March  28^  1903.) 

LIMITATIONS— ADVERSE  POSSESSION— ESTATE 
BY  ENTIRETY— CURTESY— JOINT  TENANCY- 
HUSBAND  AND  WIFE  —  EXECUTORY  CON- 
TRACT  OF  SALE— COLOR  OF  TITLE— CONSTI* 
TUTIONAL  LAW— TITLE  OF  ACT. 

1.  Husband  and  wife  being  seised  as  Joint 
tmiants  of  land,  her  interest  being  separate  es- 
tate, tbe  husband  alone,  during  coverture,  sells 
the  whole  tract  by  executory  contract,  and  the 
purchaser  Eoes  into  possession  during  the  cover- 
ture, and  later  the  wife  dies,  leaving  the  huth 
band  and  children  surviving  her,  and  later  the 
husband  conveys  the  whole  tract  to  the  pur- 
chaser by  deed.  The  possession  of  the  pur- 
chaser is  not  adverse  to  tbe  wife  in  her  life- 
time, and  right  of  entry  or  action  does  not  ac- 
crue to  her  children  until  the  husband's  death, 
and  the  statute  of  limitations  begins  to  run 
against  them  6rst  at  liis  death. 

2.  Survivorship  in  estate  by  entirety  was 
abolished  1st  July,  1850,  by  section  18,  e.  116, 
of  the  Virginia  Code  of  1849,  continued  in  the 
West  Virginia  Code  of  1808,  c.  71,  i  18. 

S.  Curtesy  in  a  wife's  separate  estate  vests 
in  her  husband  first  upon  her  death. 

4.  Quiere:  Where  man  and  wife  are  Jointly 
seised  of  land,  her  interest  being  separate,  and 
adverse  possession  under  a  distinct  hostile  title 
begins  during  the  coverture,  but,  before  the  pe- 
riod fixed  as  a  bar  by  the  statute  of  limitations 
has  run  out,  the  wife  dies,  leaving  children  and 
husband  surviving  her:  Does  the  statute  stop 
running  as  to  the  heirs  until  the  close  of  the 
curtesy  by  the  death  of  the  husband?  Does 
his  failure  to  sue  affect  them?  Is  there  a  sec- 
ond or  separate  right  of  entry  or  action  accru- 
ing to  the  heirs  at  the  husband's  death?  How 
when  the  husband  during  coverture  has  con- 
veyed to  the  occupant  by  deed  purporting  to 
pass  in  fee  the  whole  tract?  Does  the  statute 
run  against  the  heirs  before  the  husband's 
death? 

5.  Tbe  conveyance  of  land  to  husband  and 
wife  since  1st  April,  18G9,  does  not  create  an 
estate  by  entirety,  but  a  joint  tenancy,  and  the 
wife's  interest  is  separate  estate. 

The  joint  effect  of  section  18,  c.  71,  abolish- 
ing survivorship  in  estate  by  entirety,  and  of 
chapter  66,  relating  to  separate  estates  of  mar- 
ried women,  of  the  Code  of  1868,  is  to  abolish 
estate  by  entirety.  The  husband  is  not  entitled 
to  sole  possession  during  coverture,  but  has 
curtesy  in  his  wife's  half  after  her  death. 

6.  Possession  by  a  purchaser  under  an  execu- 
tory contract  of  sale,  made  by  the  husband 
alone,  of  land  owned  in  joint  tenancy  by  hus- 
band and  wife,  is  not  adverse  to  the  wife. 

7.  When  a  husband,  by  executory  contract 
during  coverture,  sells  land  owned  by  him  and 
his  wife  as  joint  tenants,  and  the  purchaser 
takes  possession,  and  then  the  wife  dies,  and 
then  the  husband  conveys  to  the  purchaser  the 
whole  tract  by  deed,  the  possession  is  not  ad- 
verse to  the  heirs  of  the  wife  until  the  hus- 
band's death,  as  until  then  they  have  no  right 
of  entry  or  action,  and  the  statute  of  limita- 
tions does  not  run  against  them  until  then. 


8.  An  executory  contract  for  the  sale  of  land, 
stipulating  for  the  future  conveyance  of  legal 
title,  the  purchase  money  payable  in  future,  is 
color  of  title  under  the  statute  of  limitations  as 
to  hostile  claimants. 

9.  There  can  be  no  constructive  actual  ad- 
verse possession  of  land  by  reason  of  possessioD 
of  part  of  tbe  occupant's  land,  where  there  has 
been  no  actual  possession  of  some  part  of  the 
land  of  another  person,  which  he  might  treat 
as  a  trespass  and  sue  for. 

10.  Where  an  occupant's  boundary  covers  ad- 
Joining  lands  of  separate  owners,  his  possession 
on  laud  of  one  of  them  will  not  be  adverse  pos- 
session of  land  of  the  other,  without  actual 
possession  of  such  other's  land,  on  the  theory 
that  possession  of  part  is  possession  of  the 
whole. 

11.  Chapter  61.  p.  162,  Acts  1872-78,  fixing 
three  years'  limitation  for  suits  to  recover  land 
leased  for  oil  or  other  minerals,  was  repealed 
by  chapter  102,  p.  298,  Acts  1^2,  re-enacting 
chapter  104  of  the  Code  of  1868. 

12.  The  said  chapter  61,  p.  152,  Acts  1872-73, 
Is  unconstitutional  and  void  becanse  of  failnie 
in  its  title  to  express  the  object  of  the  act. 

13.  A  married  womaU  will  not,  by  reasMi  of 
estoppel  in  pais,  lose  her  right  to  land  owned 
jointly  by  her  and  her  husband  simply  by 
knowledge  that  her  husband  is  negotiating  an 
exchange  of  the  whole  land  in  his  name,  or  has 
exchanged  it  as  his  sole  land,  or  by  express- 
ing, casually,  satisfaction  with  the  exchange 
after  it  has  been  made.  Silence  does  not  bar 
her  right  Nor  will  her  beirs  be  so  barred  by 
mere  silence,  though  they  know  of  improve- 
ments put  upon  the  land  by  or  under  the  other 
party  to  the  exchange. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wetzel  Oounty; 
M.  H.  Willis,  Judge. 

Bill  by  0.  B.  McNeeley  and  others  against 
the  South  Penn  Oil  Ciompany  and  others. 
Decree  for  defendants,  and  plaintiffs  appeal 
Reversed. 

(a)  By  deed,  4th  April,  1S73,  EdgeU  con- 
veyed to  Nathan  Higgins  and  Mary  HIggins, 
his  wife,  a  tract  of  lOO  acres  of  land.  By 
a  written  agreement,  23d  September,  1873, 
between  Nathan  Higgins  and  John  W.  Star- 
key,  they  exchanged  lands;  Higgins  agree- 
ing to  convey  to  Starkey  said  tract  of  100 
acres,  and  Starkey  agreeing  to  convey  to 
Higgins  a  tract  of  50  acres.  Mary  Higgins 
was  not  a  party  to  this  agreement  She 
died  12th  February,  1875,  and  her  husband 
In  April,  1898.  The  agreement  recited  that 
tbe  land  was  tbe  Allen  EdgeU  farm.  It 
provided  that  Starkey  should  pay  EDgglns 
^125  boot,  payable  In  future  by  installments. 
By  deed  26tb  July,  1875,  Nathan  Higgins  con- 
veyed to  Starkey  tbe  100  acres,  reserving  a 
lien  for  unpaid  purchase  money.  The  agree- 
ment provided  for  immediate  delivery  of 
possession  of  the  two  tracts  under  tbe  ex- 
change, and  a  son  of  Nathan  Higgins,  living 
on  the  100  acres,  moved  from  it,  and  another 
son  moved  on  tbe  50  acres,  and  Starkey  mov- 
ed from  the  GO  acres,  and  tocA  actual  pos- 
session of  the  100  acres,  3d  October,  1873. 
The  deed  from  Higgins  to  Starkey  referred 
to  date  and  record  of  the  deed  from  Edgell  to 
Starkey  and  wife. 

t  8.  Sea  Adveris  Fossenion,  voL  1,  Cent  Ola.  H 
430,  4SL  -.  ..  ^  w. 
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(b)  By  certain  conveyances  the  -Corning 
OH  ComDany  and  others,  derivatively  from 
Starkey,  became  lessees  of  26  acres  of  the 
100  acres  under  a  lease  for  oil  and  gas  pur- 
poses, and  the  South  Penn  Oil  Company 
became  lessee  of  the  residue  74  acres.  About 
11th  February,  1897,  the  Coming  Oil  Com- 
pany and  others,  Jointly  owning  with  It  the 
lease  of  the  26  acres,  went  Into  possession 
and  bored  several  producing  oil  wells  on 
the  20  acres.  On  21st  August,  1895,  the  South 
Penn  Oil  Company,  under  Its  lease  of  the  74 
acres,  took  actual  possession,  and  bored 
several  producing  wells.  O.  B.  McNeeley 
and  others,  having  acquired  the  Interests  of 
certain  children  and  heirs  of  Mary  SUgglns, 
together  with  certain  other  heirs.  In  January, 
1899,  aied  a  bill  In  chancery  against  the  South 
Penn  Oil  Company  and  others,  calling  for  an 
account  of  all  oil  taken  from  said  land,  and 
payment  to  the  plaintiffs  for  It. 

(c)  The  case  resulted  in  a  decree  dismiss- 
ing the  bill,  from  which  decree  the  plaintiffs 
took  an  appeal 

Thomas  P.  Jacobs,  Edward  A.  Brannon, 
and  Thomas  R.  Homor,  for  appellants.  Ers- 
kine  &  Allison,  Fleming  &  Fleming,  W.  S. 
Haymond,  U.  N.  Amett,  Jr.,  and  Arnold,  Mor- 
ton &  Irvine,  toe  appellees. 

BRANNON,  J.  (after  stating  the  facts). 
A  vital  question  In  this  case  arises  on  the 
statnte  of  limitations.  Is  the  right  of  the 
plaintiffs  to  that  half  of  the  tract  of  100  acres 
vested  in  Mary  Hlgglns  lost  to  them  by 
reason  of  the  statute  of  limitations?  The 
defendant  oil  companies  say  that  when  Star- 
key,  under  the  executory  contract  of  ex- 
change between  him  and  Nathan  Hlgglns, 
took  actual  possession  of  the  100  acres.  In  Oc- 
tober, 1873,  the  statute  at  once  began  to  run, 
and  had  run  the  limitation  period  of  10  years 
long  before  the  commencement  of  this  suit 
That  depends  upon  the  question  whether 
that  possession  was  adversary  to  Mary  Hlg- 
glns. Counsel  for  plaintiffs  say  that  It  was 
not  adversary,  for  the  reason,  first,  that  the 
conveyance  to  Nathan  and  Mary  Higgins 
created,  not  a  Joint  tenancy,  but  an  estate 
by  entirety,  and  that  he  could  not  sell  either 
hla  own  or  bis  wife's  estate  In  the  land,  and 
his  contract  of  sale  would  constitute  no  color 
of  title,  but  was  nugatory  for  all  purposes, 
and.  besides,  that  Nathan  bad  the  right  to  the 
control,  possession,  and  rents  and  profits  of 
tata  wife's  share— In  short,  a  life  estate  there- 
in. Just  as  by  common  law  a  husband  bad  a 
Ufa  estate  In  the  sole  land'  of  a  wife— and 
under  settled  pi:lnciples  the  statute  would  not 
begin  against  her  or  her  heirs  until  the  death 
of  the  husband.  The  defense  says  that  the 
conveyance  of  the  land  did  not  create  an 
estate  by  entirety,  but  simply  a  Joint  tenancy, 
by  the  law  ruling  at  the  date  of  such  con- 
veyance. By  common  law,  land  conveyed 
simply  to  a  husband  and  wife  did  not,  as  in 
the  case  of  a  conveyance  to  two  persons  not 


husband  and  wife,  create  a  Joint  tenancy, 
but  an  estate  by  entirety.  "It  Is  a  sole,  not 
a  Joint,  tenancy.  Each  holds  the  entirety. 
They  are  one  In  law,  and  their  estate  one 
and  indivisible.  If  the  husband  alien.  If  he 
suffer  a  recovery.  If  be  be  attainted,  none  of 
these  win  affect  the  right  of  the  wife,  if  she 
survive  him.  Nor  is  this  by  tbe  Jus  aca«- 
scendl.  There  Is  no  such  thing  between  them. 
That  takes  place  where,  by  the  death  of  one 
Joint  tenant,  the  survivor  receives  an  ac- 
cession; something  which  he  had  not  before; 
the  right  of  the  deceased.  But  husband  and 
wife  have  the  whole  from  the  moment  of 
the  conveyance  to  them,  and  the  death  of 
either  cannot  give  the  survivor  more."  This 
statement  of  tbe  nature  of  this  ancient  es- 
tate In  land,  dating  far  back  In  time,  in 
Thornton  v.  Thornton,  3  Rand.  179,  Is  sup- 
ported by  all  the  authorities.  No  partition, 
voluntary  or  Involuntary,  can  be  made  be- 
tween husband  and  wife  of  such  an  estate. 
11  Am.  &  Eng.  Ency.  Law,  49;  2  Minor,  471. 
One  dying,  the  survivor  gets  the  whole.  In 
such  land  the  husband  had  at  least  an  estate 
for  his  life,  and  if  he  outlived  bis  wife  he 
simply  retained  the  whole.  His  conveyance 
of  the  whole  would  operate  to  confer  on  his 
grantee  an  estate  during  his  life,  and,  if  he 
survived,  it  would  pass  the  fee  to  the  whole. 
1  Washb.  R.  Prop.  §  913;  Bl.  Comm.  bk.  2, 
p.  182;  Gray  v.  Bailey  (N.  C.)  23  S.  E  318- 

If  Nathan  and  Mary  Higgins  did  take  an 
estate  In  entirety,  and  she  had  outlived  him, 
on  common-law  principles  the  statute  would 
not  count  against  her  in  favor  of  Starkey 
until  his  death,  because  until  then  Nathan's 
marital  right  of  possession  would  not  ex- 
pire. Until  then  she  could  not  recover  of 
Starkey  either  her  own  or  Ills  interest,  but, 
as  she  died  first,  there  could  not  be,  by 
common  law,  any  question  of  the  statute, 
as  bis  contract  with  Starkey  would  upon 
her  death  confer  right  of  possession  upon 
Starkey.  But  tbls  could  not  be  the  case, 
because  at  the  date  of  tbe  contract  the  stat- 
nte found  In  Code  1868,  c.  71,  I  18,  was  in 
force,  providing  tlutt  "If  hereafter  an  estate 
of  Inheritance  be  conveyed  or  devised  to  a 
husband  and  his  wife,  one  moiety  of  such 
estate  shall,  on  the  death  of  either,  descend 
to  his  or  her  heirs,  subject  to  debts,  curtesy 
OT  dower  as  the  case  may  be."  This  enact- 
ment has  been  in  force  since  the  Virginia 
Code  of  1849  took  effect,  1st  July,  1850;  and 
therefore  Nathan  and  Mary  Higgins  took 
subject  to  it,  and  Nathan  could  not  take  the 
fee  upon  his  wife's  death,  as  he  would  have 
done  by  common  law,  and  his  exchange  with 
Starkey  did  not  confer  a  fee  in  his  wife's 
moiety  upon  her  death,  as  the  fee  In  rever- 
sion went  to  her  heirs.  But  the  statute  says 
that  he  shall  have  curtesy  in  his  wife's  moi- 
ety, and  it  is  settled  that  the  heirs  would  not 
be  subject  to  the  statute  until  the  close  of 
the  curtesy  estate  by  the  death  of  Nathan 
Higgins,  the  life  tenant  by  curtesy.  Arnold 
V.   Bunnell,  42   W.   Va.  473,  26  S.   B.  859; 
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Merrltt  v.  Hnghes,  86  W.  Va.  356,  15  8.  B. 
56;  Austin  t.  Brown,  87  W.  Va.  634,  17 
S.  E.  207.  But  here  a  question  of  nicety 
arises,  on  which  but  one  case  has  been  cited, 
and  on  which  I  have  been  able  to  find  but 
little  authority.  Say  that,  as  the  right  of 
Mary  Hlgglns  was  separate  estate,  the  stat- 
ute began  to  run  against  her  In  her  lifetime. 
Randolph  ▼.  Casey,  43  W.  Va.  288,  27  S.  B. 
231.  If  It  had  run  out  during  her  life,  she 
would  have  been  barred,  and  her  heirs 
would  have  been  barred,  as  they  derived 
only  from  her;  and.  If  her  right  had  been 
lost  and  passed  by  the  statute,  so  would 
theirs  have  been.  But  the  statute  bad  not 
barred  her  right  before  her  death.  All  au- 
thority does  say  that,  if  the  statute  begrlns 
to  run  against  an  ancestor.  It  goes  on  against 
his  heirs,  even  though  Infants.  Talbott  T. 
Woodford,  48  W.  Va.  449,  37  S.  B.  580.  That 
Is  because  they  can  sue.  How  Is  It  where 
the  husband  has  made  a  deed  conveying 
all  his  right  to  a  third  party,  carrying  with 
It  his  curtesy,  which  curtesy  In  her  separate 
estate  first  vests  at  her  death?  Guernsey  v. 
Lazear,  51  W.  Va.  828,  41  S.  B.  405;  15  Am. 
&  Eng.  Bncy.  Law,  818.  Does  that  rule 
apply  then,  or  does  the  statute  stop  until  the 
close  of  the  curtesy?  It  is  an  axiom  of  the 
law  of  statutes  of  limitations  that,  to  apply 
them  to  bar  title  to  land,  there  must  be  a 
right  of  entry.  Citations  In  Merrltt  t. 
Hughes,  36  W.  Va.  362,  IS  S.  B.  66.  Nobody 
can  maintain  ejectment  unless  he  have  a 
right  of  entry.  Adklns  ▼.  Spurlock,  46  W. 
Va.  139;  Code  1899,  c.  90,  (  4.  From  the 
last  breath  of  Mary  Hlgglns  to  the  last 
breath  of  Nathan  Hlgglns,  there  was  no  right 
of  entry  In  her  children.  They  could  main- 
tain no  suit  to  recover  possession  from  Stark- 
«y.  How,  then,  can  the  period  of  duration 
of  the  curtesy  estate  be  counted  against  her 
children?  Bar  a  right  when  there  is  no 
right  of  suit  for  It!  Counsel  for  the  Coming 
Oil  Company,  seeing  this  trouble,  argues 
that  the  children  could  have  maintained  a 
suit  In  equity  to  remove  cloud  from  title, 
and  cite  Austin  v.  Brown,  37  W.  Va.  634,  17 
S.  B.  207.  I  do  not  see  that  they  could  do 
so,  as  they  were  not  in  possession.  Moore 
V.  McNutt,  41  W.  Va.  695,  24  S.  E.  682,  and 
Christian  ▼.  Vance,  41  W.  Va.  695,  754,  24 
S.  B.  596.  Austin  T.  Brown  does  not  say  that 
one  who  is  neither  In  nor  entitled  to  posses- 
sion can  maintain  such  a  bill.  It  cannot 
be  cited  to  uphold  the  proposition  that  .the 
Hlgglns  heirs  could  sustain  a  chancery  suit 
to  Impeach  Starkey's  right  to  the  curtesy 
estate  or  to  get  possession  while  it  existed. 
If  they  could  have  maintained  a  suit  for  an 
Injunction  against  extraction  of  oil,  or  for  an 
accoimt  of  oil  taken  from  the  land,  that 
would  not  give  possession.  They  could  have 
no  partition  during  the  curtesy.  Merrltt  v. 
Hughes,  36  W.  Va,  356,  15  S.  B.  56.  To 
bar  their  legal  title,  you  must  prove  that, 
when  the  right  vested  by  descent  in  them, 
they  could  maintain  ejectment  to  vindicate 


their  title  and  admit  them  to  full  actual  pos- 
session. They  held  legal  title,  but  only  as 
reversioners,  and  that  title  bad  no  force  to 
give  them  possession  in  a  law  or  equity  for- 
um during  the  life  of  Nathan  Hlgglns.  We 
are  talking  of  full  common-law  remedy  giv- 
ing full  possession.  It  cannot  be  unquali- 
fiedly asserted  that,  when  once  the  statute 
starts,  it  stops  for  no  after  event  If  a  stat- 
ute suspends  its  operation,  it  stops  for  the 
period  of  suspension  because  of  the  mandate 
of  the  law.  1  Cyc.  1023;  1  Bob.  Prac.  624. 
Now,  when  the  law  creates  an  estate  by  cur^ 
tesy,  operating  to  suspend  entry  and  action, 
why  should  not  the  statute  of  limitation 
stop?  More  so  because  Infants  can  sue,  but 
a  reversioner  or  remainderman  cannot.  The 
law  commands  it  to  cease  running  in  consid- 
eration that  it  tolls  for  a  time  the  right  of 
entry.  We  are  told  of  that  rule  that  dis- 
abilities arising  after  the  start  of  the  stat- 
ute do  not  stop  its  currency,  but  the  vesting 
of  the  estate  by  curtesy  is  not  a  disability. 
This  argument  was  made  In  Jackson  v. 
Johnson,  6  Cow.  74,  15  Am.  Dec.  434,  447. 
There  were  two  disabilities— Infancy  and 
coverture— when  adverse  occupation  began, 
and  they  were  both  removed  by  death;  but 
then  curtesy  began,  and  it  was  held  tliat 
the  curtesy  suspended  the  statute,  and  that 
the  intervention  of  a  particular  estate  was 
not  a  disability;  that  is,  it  could  not  be 
pleaded  like  a  supervenient  disability  arising 
after  the  accrual  of  cause  of  action;  in 
short,  tliat  the  intervention  of  the  curtesy 
operated  a  suspension  of  the  statute;  that 
in  fact  the  land  did  not  descend  during  curt- 
esy so  as  to  give  right  of  entry.  The  op- 
posite has  been  held  in  Seattle  t.  Wliipple, 
154  HI.  273,  40  N.  B.  340.  The  decision 
there  was  tlmt,  when  adverse  possession  be- 
gins in  the  wife's  Ufe,  her  death  does  not 
suspend  it,  notwithstanding  the  husband's 
curtesy.  There  being  no  right  of  entry,  I 
consider  the  New  York  case  the  more  log- 
ical. 

In  our  case  the  husband  sold  and  later 
conveyed  his  curtesy  to  Starkey,  and  Starkey 
had  right,  as  against  the  children  of  Mary 
Hlgglns,  to  occupy  the  whole  land  during 
curtesy.  The  possession  of  a  life  tenant  is 
not  adverse  to  the  remainderman,  as  the  life 
and  the  remainder  estates  are  consistent,  not 
adverse.  Austin  v.  Brown,  87  W.  Va.  634, 
17  S.  E.  207,  and  authorities  in  Merrltt  v. 
Hughes,  86  W.  Va.  362,  16  8.  E.  56;  1  Cyc 
1066.  But  as  Starkey  purchased  in  fee,  and 
was  expressly  a  life  tenant,  I  will  treat  the 
possession  as  adverse,  for  argument's  sake, 
and  make  the  intervention  of  the  tenancy  by 
curtesy  beginning  witli  the  death  of  Mary 
Hlgglns  as  working  a  suspension  of  the  stat- 
ute. Or  may  we  not  say  that  there  were 
two  rights  of  entry— one  to  Mary  Hlgglns, 
and  the  other  to  her  children  at  her  death? 
As  the  coming  of  the  life  estate  ended  her 
right  of  entry,  a  new  and  distinct  right  of 
entry  first  arose  upon  the  death  of  Starkey 
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In  favor  of  her  children.  Judge  Holt,  In 
AuBtlii  V.  Brown,  87  W.  Va.  369,  17  S.  B. 
207,  using  the  words  of  Stevens  v.  Winshlp, 
1  Pick.  318,  11  Am.  Dec.  178,  said:  "A  re- 
mainderman Is  not  obliged  to  enter  for  a  for- 
feiture by  tenant  for  life,  and  a  new  right 
of  entry  accrues  to  him  at  the  death  of  the 
tenant  for  life."  In  Tilson  v.  Thompson,  10 
Pick.  359,  It  is  held  that  "a  reversioner  is  not 
obliged  to  enter  during  the  life  of  the  tenant 
for  life  for  a  disseisin  of  such  tenant  or  a 
forfeiture  for  waste,  but  a  new  right  of  en- 
try accrues  to  blm  at  the  death  of  such 
tenant"  Tyler,  on  Eject  117.  If  such  Is  the 
law,  no  right  of  entry  was  bom  to  these 
heirs  until  the  death  of  Nathan  Hlgglns.  If 
the  ouster  occurs  during  the  curtesy  after 
the  wife's  death,  who  would  deny  that  the 
statute  only  runs  from  the  death  of  the  ten- 
ant by  curtesy?  What  In  reason  dUFeren- 
tiates  the  case  where  the  ouster  was  In  tbe 
wife's  life? 

I  have  been  considering  the  case,  not  of 
an  occupant  under  distinct  adverse  title,  hos- 
tile to  both  husband's  and  wife's  rights,  but 
of  one  who  has  a  conveyance  froa  the  hus- 
band, passing  bis  curtesy.  In  tK  former 
case  It  may  well  be  said  that  the  statute, 
having  begun  to  run  In  tbe  wife's  lifetime, 
keeps  on  against  her  heirs.  It  does  surely 
if  she  leaves  no  husband,  but  if  she  leaves 
a  husband  entitled  to  curtesy,  and  he  does 
not  sue  the  Intruder  for  himself  to  vindicate 
bis  curtesy  and  the  reversion,  does  the  stat- 
ute go  on  while  the  curtesy  lasts,  and  bar 
the  heirs,  even  in  the  case  of  xjossesslon  un- 
der such  distinct  title?  Only  the  husband 
can  sue  while  he  lives.  It  seems  hard  that 
his  default  should  detriment  the  heirs  after 
his  death.  The  law  protects  the  heirs  from 
the  statute.  "Tbe  right  of  entry  in  the  per- 
son entitled  in  remainder  can  in  no  case  be 
affected  by  the  statute  during  tbe  existence 
of  the  particular  estate,  and  the  laches  of  a 
tenant  for  life  will  not  as  a  general  rule, 
affect  the  party  entitled."  Angel  on  Lim.  S§ 
371,  415;  Bus  well  on  Llm.  &  Adv.  Poss.  { 
271.  How  can  the  remainderman  or  rever- 
sioner be  protected  against  such  laches  In 
falling  to  sue,  except  by  holding  either  that 
the  statute  commencing  in  the  woman's  life 
Is  suspended,  if  there  is  but  one  right  of  en- 
try, or  that  the  heirs  have  a  new  right  of 
enlry  bom  on  the  death  of  the  tenant  by 
curtesy?  But  the  question  of  a  hostile  stran- 
ger entering  is  not  the  question  In  this  case. 
We  have  the  case  of  one  buying  from  the 
woman's  husband  the  whole  tract  by  convey- 
ance passing  the  whole  right  including  cur- 
tesy. Nathan  Hlgglns  could  not  sue  the  pur- 
chaser, and  the  heirs  could  not  because,  to 
sustain  ejectment  there  must  be  a  right  to 
present  possession,  under  Code  1899,  c.  90, 
i  4,  and  Adklns  v.  Spurlock,  46  W.  Va.  189, 
38  S.  B.  121. 

Another  question  Is  this:  Did  tbe  convey- 
ance to  Hlgglns  and  wife  create  an  estate 
by  entirety,  or  had  that  estate  been  tben 


abollsbed?  If  that  estate  was  tben  existent 
the  contract  of  exchange  between  Hlgglns 
and  Starkey  gave  Starkey  lawful  right  to 
hold  during  the  Joint  lives  of  Hlgglns  and 
wife,  and  also  during  the  life  of  Nathan 
Hlgglns,  after  the  wife's  death,  by  reason 
of  curtesy;  and  the  statute  of  limitations  did 
not  begin  in  the  lifetime  of  Mary  Hlgglns, 
as  she  had  no  right  of  entry,  and  could  not 
sue  Starkey,  nor  could  her  husband,  and 
there  could  be  no  color  to  say  that  a  right 
of  entry  or  suit  vested  in  her  heirs  until  his 
death.  Subject  to  survivorship,  the  husband 
'is  entitled  during  coverture  to  tbe  full  con- 
trol and  usufruct  of  the  land,  to  the  exclu- 
sion of  the  wife,  and  has,  according  to  the 
weight  of  authorities,  the  power  to  sell,  mort- 
gage, or  lease  for  the  same  period,  and  his 
life  Interest  Is  subject  to  the  claims  of  cred- 
itors." 15  Am.  &  Eng.  Ency.  of  Law,  849; 
Pray  v.  Stebbins,  141  Mass.  219,  4  N.  E.  824, 
56  Am.  Rep.  465.  When  we  read  that  neither 
can  sell,  that  only  means  that  they  cannot 
thus  destroy  the  right  of  survivorship.  Har- 
denbergh  v.  Hardenbergh,  18  Am.  Dec.  386. 
It  would  be  the  same  as  a  sale  by  the  hus- 
band of  a  wife's  land,  not  separate  estate, 
in  which  he  had  present  right  of  possession, 
in  which  case  adverse  possession  affecting 
her  right  would  not  exist  nntll  the  husband's 
deatb.  Central  Land  Co.  v.  Laidley,  32  W. 
Ya.  134,  9  8.  E.  61,  3  L.  R.  A.  826,  25  Am. 
St  Rep.  797;  Kerr,  Real  Prop.  S  1976.  But 
when  this  land  was  conveyed  to  Hlgglns  and 
wife,  section  3  of  chapter  66,  Code  1868,  was 
in  force,  giving  tbe  wife  power  to  take  and 
to  bold  to  ber  separate  use  land,  and  Its 
rents  and  profits,  as  if  unmarried,  and  deny- 
ing power  in  the  husband  to  dispose  of  the 
land,  or  Its  rents  and  profits.  This  would 
give  tbe  wife  sole  possession,  and  it  would 
seem  to  prevent  estates  by  entirety  from  aris-> 
Ing  thereafter  as  they  did  before  that  stat- 
ute. In  a  few  states  it  has  been  held  that 
tbe  separate  estate  acts  do  operate  to  abolish 
estates  by  entirety.  Those  cases  hold  that 
such  estates  spring  from  tbe  old  common- 
law  rale  that  man  and  wife  are  one  person, 
and  therefore  an  estate  conveyed  to  them  is 
a  unit  of  indivisible  parts;  they  hold  per 
tout  et  non  per  my  (by  tbe  all,  and  not  by 
the  moiety),  while  a  conveyance  to  two  per- 
sons, not  man  and  wife,  makes  a  Joint  ten- 
ancy, making  a 'unit  of  divisible  parts— Joint 
tenants  holding  per  tout  et  per  my;  and 
that  separate  estate  acts  were  designed  to 
do  away  with  the  legal  rale  that,  as  to  prop- 
erty, man  and  wife  are  one.  Those  decisions 
say  that  as  these  acts  provide  that  the  wife 
shall  hold  the  land  and  its  profits  as  if 
single,  that  excludes  all  Idea  that  the  hus- 
band can  have  possession  of  his  wife's  half, 
take  its  profits,  lease  it  convey  for  his  life, 
as  be  could  do  with  his  wife's  maiden  land 
by  tbe  common  law,  since  the  new  acts  were 
passed  to  destroy  the  common-law  right  in 
toto,  and  to  bold  that  estates  by  entirety 
still  exists  would  defeat  that  object     Sep- 
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arate  estate  acts  mean,  I  think,  not  simply 
to  give  the  wife  possession  of  her  half  and 
Its  profits,  free  from  her  husband's  control 
and  disposal,  but  also  to  take  away  bis  right 
to  retain  his  wife's  Interest  by  survlTor- 
sblp  on  her  death,  because  the  acts  say  that 
she  shall  take  and  hold  "in  the  same  manner 
and  with  like  etTect  as  If  she  were  unmar- 
ried, and  the  same  shall  not  be  subject  to 
the  disposal  of  her  husband,  nor  be  liable 
for  his  debts."  I  would  think  that  this  la 
the  plain  Import  of  our  separate  estate  act 
Robbison's  Appeal  (Me.)  33  Atl.  662,  30  L. 
R.  A.  331,  61  Am.  St.  Rep.  867;  Hardenbergta 
V.  Hardenbergb,  18  Am.  Dec.  388,  notd; 
Chandler  v.  Cheney,  87  Ind.  413;  McCurdy 
y.  Canning,  64  Pa.  41;  Cooper  v.  Cooper,  76 
UL  57. 

But  it  will  be  found  that  the  very  decided 
weight  of  authority  from  other  states  is  to 
the  effect  that  the  married  women's  acts  do 
not  abolish  estates  by  entirety.  Our  own 
act  comes  from  New  York,  and  there  the 
holding  has  been  that  it  was  not  the  effect 
of  the  section,  and  plainly  was  not  Its  pur- 
pose, to  change  the  force  and  operation  of  a 
conveyance  to  a  wife.  It  does  not  enlarge 
the  estate  which  a  wife  would  otherwise  take 
In  tend  conveyed  to  her,  and,  whatever  the 
effect  of  a  conveyance  to  a  husband  and  wife 
was  prior  to  that  statute,  so  It  remains.  If 
the  operation  of  such  conveyance  was  to  pass 
the  entire  estate  to  each  of  the  grantees',  so 
that  each  became  seised  of  the  entirety,  there 
is  nothing  in  the  force  or  effect  of  the  lan- 
guage used  to  change  the  operation  of  such 
a  deed  as  to  make  the  grantees  toiants  in 
common.  The  section  gives  the  wife  no 
greater  right  to  receive  conveyances  than  she 
had  at  common  law,  but  Its  sole  purpose  was 
to  secure  to  her  during  coverture  what  she 
did  not  have  at  common  law— the  use,  bene- 
fit, and  control  of  her  own  real  estate,  and 
the  right  to  convey  and  devise  it  as  if  unmar- 
ried. BerUes  v.  Nnnan,  92  N.  T.  162,  44  Am. 
Rep.  861.  A  mass  of  law  sustains  this  posi- 
tion. Marburg  v.  Cole,  49  Md.  402,  83  Am. 
Rep.  266;  Baker  v.  Stewart.  40  Kan.  442,  19 
Pac.  904,  2  Ia  R.  A.  484;  10  Am.  St.  Rep. 
213,  and  note  page  99;  Pray  v.  Stebblns,  142 
Mass.  219,  4  N.  E.  824,  55  Am.  Rep.  462; 
Robinson  v.  Eagle,  29  Ark.  202;  McDuff  v. 
Beauchamp,  60  Miss.  631;  2  Jones  on  Conv. 
f  1793;  16  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
860;  1  Wash.  R.  Prop,  i  915';  8  Kerr,  R. 
Prop.  {  1976.  The  case  of  Bank  v.  Corder, 
32  W.  Va.  232,  9  S.  E.  220,  has  no  bearing  on 
the  point  in  band,  because  in  It  the  land  was 
conveyed  to  the  man  and  wife  before  the 
separate  estate  act.  In  the  case  of  Bertles 
V.  Nunan,  cited,  the  court  did  not  consider 
what  effect  the  separate  estate  act  had  on 
entirety  estates  as  to  use  and  control  by  the 
husband  during  coverture  In  the  wife's  inter- 
est; but  In  a  later  case  (Hlles  v.  Fisher,  144 
N.  Y.  306.  39  N.  E.  337,  48  Am.  St  Rep.  762, 
30  L.  R.  A.  306),  it  is  again  held  that  the 
separate  estate  act  does  not  destroy  estates 


by  entirety,  yet  It  deprives  fhe  husband  of 
the  sole  control  of  the  vrlfe's  interest  during 
their  Joint  Uvea— takes  away  his  power  to 
lease— because,  as  the  court  said,  this  right  In 
the  husband  was  not  a  quality  of  an  estate 
by  entirety,  and  did  not  arise  from  It  as,  if 
It  did.  It  would  not  be  abrogated  by  the  sepa- 
rate estate  act,  but  that  such  power  in  the 
husband  was  a  power  In  him  by  common 
law  as  to  the  wife's  maiden  land,  and  tbe 
separate  estate  act  took  that  from  him.  She 
was  held  entitled,  like  a  Joint  tenant  to  half 
the  rents  and  profits  with  him.  The  case 
followed  Buttlar  v.  Rosenblath,  42  N.  J.  Bq. 
661,  9  Atl.  696,  69  Am.  Rep.  62.  But  I  do 
not  regard  these  decisions  in  other  states  aa 
controlling  in  this  state.  They  were  based 
materially  on  the  fact  that  a  cardinal  qnalll7 
of  an  estate  by  entirety  was  the  right  of  sur- 
vivorship. They  did  not  consider  that  the 
separate  acts  intended  to  abolish  that  ele- 
ment In  conveyances  operating  by  common 
law  to  vest  an  entirety  estate.  Snrvlvorsblp 
In  Joint  tenancy  had  been  abolished,  but  It 
was  not  considered  that  statutes  turning  Joint 
tenancies  bUo  tenancies  in  common,  and  tboa 
abolishing  snrvivorship,  touched  estates  by 
entirety.  Bertles  v.  Nunan,  44  Am.  Rep.  363; 
Pray  v.  Stebblns  (Mass.)  4  N.  E.  824,  65  Am. 
Rep.  462;  Robinson  v.  Eagle,  29  Atk.  206. 
So  It  was  held  that  the  act  abolistaing  sur- 
vivorship between  Joint  tenants  did  not  ap- 
ply to  that  peculiar  estate  known  as  an  "es- 
tate by  entirety."  Thornton  v.  Thornton,  3 
Rand.  179.  Therefore,  in  estates  by  entirety. 
the  unfair  rule  that  on  the  death  of  the  hus- 
band or  the  wife  the  survivor  took  the  whole 
still  prevailed;  but  by  a  provision  In  the  Vir- 
ginia Code  of  1849,  going  Into  force  1st  July, 
1860  (chapter  116,  |  18).  it  was  enacted  that 
"if  hereafter  an  estate  of  Inheritance  be  con- 
veyed or  devised  to  a  husband  and  his  wife, 
<Mie  moiety  of  such  estate  shall,  on  the  death 
of  either,  descend  to  his  or  her  heirs,  subject 
to  dower  or  curtesy,  as  the  case  may  be." 
This  destroyed  survivorship  In  estates  by  en- 
tirety. This  statute  is  found  in  Code  W.  Va. 
1868,  c.  71,  S  18.  A  reason  exists,  from  this, 
in  this  state,  for  saying  that  estates  by  «i- 
ttrety  have  ceased  since  the  married  woman's 
act,  that  does  not  exist  ^  other  states.  Sur- 
vivorship has  perished  under  tbe  Code  of 
1849.  The  right  of  the  husband  to  control 
and  take  the  profits  of  and  convey  for  his 
life  the  Interest  of  the  wife  in  «itlrety  es- 
tates has  been  taken  .away  by  the  separate 
estate  act  What  is  left  of  an  estate  by  en- 
tirety? Is  its  indivisibility  or  impartlbUIty 
still  left?  I  think  not  as  I  think  the  statute 
of  partition  applies  to  it  From  these  con- 
siderations, I  conclude  that  we  cannot  say 
that  tbe  statute  of  limitations  does  not  apply 
because  Higgins  and  wife  had  an  estate  by 
entirety,  since  I  think  that,  by  the  Joint  «^ 
eratlon  of  Ihe  act  abolishing  survivorship  be- 
tween husband  and  wife  and  the  separate 
estate  act,  HIgglns  and  wife  held  the  land  as 
Joint  tenants,  not  an  estate  by  entirety.    But 
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Higglns  bad  cartesy  after  his  wife's  death. 
There  Is  a  second  reason  why  the  plain- 
tiffs* right  Is  not  barred  by  the  10-year  lim- 
itation. Nathan  Higglns,  In  the  lifetime  of 
his  wife,  sold  to  Starkey  the  whole  tract,  as 
if  he  were  sole  owner,  by  an  executory  con- 
tract In  terms  providing  for  a  future  deed  to 
convey  the  legal  title,  the  purchase  money 
also  payable  in  future,  and  then  Starkey 
went  into  possession;  and  later  Mary  Hig- 
glns died,  and  still  later  Nathan  Higglns 
made  such  deed  to  Starkey.  The  burden  of 
the  argument  for  the  defense  Is  that  the 
statute,  having  begun  to  run  in  the  lifetime 
of  Mary  Higglns,  had  run  out  its  10  years 
before  this  suit  began.  An  answer  Is  that 
Starkey's  possession  began  and  continued 
during  the  life  of  Mary  Higglns,  under  tliat 
ocecutory  contract,  and  was  never  for  one 
moment  adverse  to  her,  and  never,  in  any 
view,  could  become  adverse  until  the  deatb 
of  the  husband.  No  cause  of  action  accrued 
in  the  lifetime  of  Mary  Higglns.  Some  au- 
thority from  a  few  states  is  cited  to  show 
that  the  possession  of  a  purcliaser  under  an 
executory  contract  is  adverse,  not  only  to  a 
stranger  title,  but  as  to  the  vendor,  also.  We 
cannot  so  hold  in  the  face  of  so  much  bind- 
ing authority  at  home,  which  authority  holds 
that  possession  is  not  adverse  to  the  vendor. 
Ketchum  v.  Spurlock,  34  W.  Va.  597,  12  S. 
E.  832;  Core  v.  Fanpel,  24  W.  Va.  280; 
Hudson  V.  Putney,  14  W.  Va.  561;  Clarke  v. 
McClure,  10  Grat.  310;  Williams  v.  Snidow, 
4  Leigh,  14.  The  defense  would  reply  to  this 
position  that,  whilst  Starkey's  possession  was 
not  adverse  to  Nathan  Higglns,  Mary  Higglns 
was  another  person— she  and  her  heirs— and 
that. the  law  is  that  possession,  even  under 
an  executory  contract,  Is  adversary  to  stran- 
gen,  and  so  It  was  as  to  Mary  Higglns  and 
her  heirs.  This  Is  a  very  refined  distinction 
—to  say  that  when  one  of  two  Joint  tenants 
sells  by  a  contract  the  whole  land,  so  that  the 
holding  under  It  Is  not  adverse  to  him,  it  Is 
as  to  his  fellow.  He  sells  a  unit.  How  can 
we  thus  split  it?  Higglns  and  Starkey  treat- 
ed it  as  a  unit,  but  still  it  Is  not  a  unit  as  to 
Mrs.  Higglns!  They  contemplated  no  bisec- 
tion. The  possession  could  not  bear  one  hue 
or  character  as  to  one  Joint  tenant,  and  an- 
other as*  to  the  other.  Starkey  entered  that 
tract  In ''recognition  of  the  title  of  Nathan 
Higglns  to  the  whole  tract  as  an  entire  thing, 
recognized  a  still  subsisting  title  in  Nathan 
Higglns  for  the  whole,  as  the  cases  cited  say 
that  when  a  purchaser  enters  under  an  ex- 
ecutory contract,  as  a  matter  of  law,  what- 
ever his  real  mind,  he  thus  recognizes  a  still 
subsisting  title  In  the  vendor  to  the  tract 
sold;  and  this  being  so,  and  the  sale  being 
one  of  the  whole  tract,  that  entry  imports  a 
■tin  subsisting  title  in  Higgins  for  the  whole 
tract,  and  tliat  would  inure  to  the  lieneflt  of 
the  co-tenant,  Mary  Higglus,  and,  the  pos- 
session not  having  the  quality  pf  adverseness 
to  Higglns,  neither  had  It  as  to  his  wife. 
This  character  of  nonodverseness  continued, 
44  S.E.-83 


from  the  character  of  the  writing,  until  Hig- 
glns made  a  deed  after  his  wife's  death.  If 
one  tenant  In  common  convey  the  whole  by 
deed  passing  a  legal  title,  it  is  an  ouster  of 
bis  co-tenant;  but  not  if  It  is  only  a  contract 
for  title^  for  It  is  not  adverse  then  to  either- 
owner.  There  had  been  no  partition  be- 
tween Higglns  and  wife.  They  claimed  and 
held  possession  as  Joint  tenants,  per  my  et 
per  tout  The  physical  possession'  by  Stark- 
ey of  each  and  every  acre  was  the  same  as 
that  of  each  and  every  other  acre. 

The  possession  of  one  Joint  tenant  or  ten- 
ant In  common  or  parcener  is  t'be  possession 
of  the  other,  and  the  possession  of  Starkey 
being  under  one  co-tenant,  and  not  advene 
to  him,  it  was  the  friendly  possession  of  the 
other.  It  bore  the  same  cast  as  to  Mary 
Higglns  that  it  bore  to  Nathan.  She  was  a 
Joint  tenant  with  him.  I  find  a  case  bearing 
on  this  feature  of  the  present  case.  Ormond 
V.  Martin,  37  Ala.  598.  A  purchaser  under 
a  bond  conditioned  to  make  a  deed  took  pos- 
session. The  bond  was  made  by  an  agent 
who  had  authority  from  several  Joint  owners, 
but  not  from  others.  The  court  held  the 
possession  not  adverse  to  any  of  the  owners, 
saying,  "The  character  of  the  possession  is 
the  same  as  to  all  the  owners,*"  that  Is,  It 
not  being' adverse  to  some,  it  was  not  adverse 
as  to  other  co-owners. 

When  possession  under  the  executory  con- 
tract ceased  with  the  execution  of  the  deed 
by  Higglns  to  Starkey,  then  the  possession 
became  advene  to  Higglns,  but  not  to  the 
heirs  of  Mary  Higglns,  for  the  reason  that 
an  estate  by  curtesy  was  at  that  date  actual- 
ly vested  in  Nathan  Higgins,  and  Starkey 
was  entitled  by  his  deed  to  hold  the  half  of 
Mary  Higgins  until  her  husband's  death,  and 
right  of  entry  and  action  never  accrued  to 
the  hein  until  his  death.  Cent  L.  Co.  v. 
Laidley,  32  W.  Va.  134,  9  8.  a  61,  8  L.  B. 
A.  826,  25  Am.  St  Bep.  797;  Arnold  v.  Bun- 
nel,  42  W.  Va.  473,  26  a  B.  359;  Merrltt  t. 
Hughes,  36  W.  Va.  356,  15  S.  E.  56;  Austin 
V.  Brown,  37  W.  Va.  634,  17  8.  B.  207. 

But  let  us  separate  Mary  Higglns  from  her 
husband,  and  say  that  the  fact  that  posses- 
sion was  not  adveree  to  Nathan  Higgins 
would  not  protect  her  right  from  limitation. 
Treat  her  as  a  stranger  with  a  stranger  title, 
not  in  privity  with  her  husband's  title.  In 
reading  up  this  case,  this  question  occurred 
to  me:  Is  the  executory  contract,  not  pur- 
porting to  convey  legal  title,  but  stipulating 
for  future  conveyance  of  title,  good  color  of 
title  to  sustain  adversary  possession?  I  do 
not  find  that  the  question  has  been  pointedly 
considered  and  decided  in  the  Virginias,  and 
it  Is  of  some  Importance  that  it  be  discussed. 
Color  of  title  la  essential  to  give  adverse  pos- 
session to  the  whole  boundary  claimed,  so  as 
to  apply  the  statute  of  limitations.  Jarvis  v. 
Grafton,  44  W.  Va.  453,  30  8.  E.  178;  Cort. 
V.  Faupel,  24  W.  Va.  242.  A  writing  must 
to  give  color  of  title,  show  an  apparent  trans- 
fer of  title.    "Consequently,  as  a  mere  exec- 
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utory  contract  or  bond  to  convey  does  not 
Itself  purport  to  transfer  title,  but  only  prom- 
ises a  conveyance  In  future,  such  Instru- 
ment does  not  ^ordinarily  confer  color  of  ti- 
tle." 1  Am.  &  Eng.  Ency.  Law,  859.  In  ad- 
dition to  cases  there  cited,  I  note  Isaacks  v. 
Edwards,  7  Humph.  465,  46  Am.  Dec.  86,  and 
Rigor  V.  Prye,  62  111.  507;  the  latter  case 
holding  that  a  "bond  conditioned  for  execu- 
tion of  a  deed  on  compliance  with  its  terms 
In  future  Is  not  color  of  title."  8  Washb.  R. 
Prop,  g  1981,  so  states  the  law.  In  Oster- 
•  man  v.  Baldwin,  6  Wall.  116,  18  U  Ed.  730, 
a  land  company  issued  a  certificate  of  pur- 
chase showing  that  it  bad  sold  a  lot,  receiv- 
ed payment  for  it,  and  promising  to  make  a 
deed  In  future.  The  act  Involved  required 
possession  for  three  years  under  "title  or 
color  of  title."  The  Supreme  Court  held: 
"If  this  writing,  upon  its  face,  professed  to 
pass  title,  but  failed  to  do  It,  either  because 
the  dty  company  had  no  title,  or  for  want 
of  proper  execution,  it  could  be  used  as  color 
of  title.  But  an  agreement  to  convey  title 
at  some  future  period  Is  not  color  of  title, 
within  the  meaning  of  the  law."  I  am  sur- 
prised to  find  so  much  law  to  this  effect  I 
have  made  patient  search,  and,  though  In- 
numerable Instances  of  papers  making  color 
'  of  title  are  found,  I  have  not  found  many 
making  contracts  for  title  color  of  title, 
though  It  must  be  that  Innumerable  cases  of 
their  use  have  occurred.  It  will  be  noticed 
that  In  our  own  cases  language  Is  used  im- 
porting that  any  claim  of  title,  "legal  or  eq- 
uitable," win  do.  Swann  v.  Thayer,  36  W. 
Ya.  46,  14  S.  B.  423,  following  cases  there 
cited;  Bennett  v.  Pierce,  50  W.  Va.  604,  40 
S.  E.  385.  From  this  language  It  might  seem 
that  a  title  bond  or  a  contract  would  furnish 
color  of  title;  but  a  deed  purporting  to  pass 
title  Instantly  would  be  good  color,  though 
in  fact  Its  maker  bad  no  legal  title,  but  only 
an  equity,  as  where  one  having  right  only  un- 
der a  title  bond  makes  a  deed  purporting  to 
presently  convey  legal  title.  I  have  found 
no  case  where  the  point  was  actually  consid- 
ered. In  our  cases,  except  Adklns  v.  Spur- 
lock,  46  W.  Va.  139,  33  S.  E.  121,  showing 
such  liberality  as  to  Instruments  giving  color, 
the  documents  were  those  purporting  to  pass 
then  and  there  actual  title.  Liberal  as  Is  the 
holding  In  the  cases  Just  dted,  the  general 
law  seems  to  call  for  a  paper  giving  "sem- 
blance or  appearance  of  title"— "any  instru- 
ment, however  defective,  no  matter  from 
what  cause  Invalid,  purporting  to  pass  or 
convey  title  to  land." 

In  Adklns  v.  Spurlock  the  question  Is  not 
considered,  though,  as  it  was  directly  in- 
volved, the  adverse  possession  resting  on  an 
executory  contract,  we  must  count  that  case 
as  authority  for  the  proposition  that  such  a 
contract  Is  good  color  of  title.  For  reasons 
about  to  be  given,  I  think  that  decision  la 
sound  law.  The  profession  in  the  Virginias 
has,  I  would  say,  generally  regarded  an  exec- 
utory contract  as  good  color  for' adversary 


possession  against  strangers  to  the  contract 
and  I  have  been  surprised  to  find  so  mncb 
law  to  the  contrary.  The  rale  elsewhere  is 
based  on  the  theory  that  a  mere  contract  to 
convey  confers  no  present  estate,  and  In  a 
court  of  common  law  Is  utterly  unknown  as 
a  muniment  of  title,  and  Is  known  only  in 
equity,  where  It  gives  only  an  equity.  It 
does  not  purport  to  pass  even  present  sem- 
blance of  title.  By  the  common  law,  one 
purcbaslhg  by  executory  contract  has  do 
right  to  possession  until  be  gets  his  deed, 
unless  the  contract  so  provides,  but  is  only  a 
tenant,  if  In  possession.  It  is  different 
where  a  deed  Is  made,  passing  legal  title. 
That  gives  instant  right  to  xmssession  as  fol- 
lowing the  legal  title,  the  title  drawing  with 
it  right  of  entry.  Under  an  executory  contract 
the  vendor  could  turn  the  purchaser  out  of 
possession  by  entry  or  ejectment  So  little 
does  such  a  mere  contract  avail  at  law  the 
vendor  retaining  legal  title  which,  vests  him 
still  with  the  right  of  possession.  New6ll  on 
Ejectment,  i  18;  2  MIn.  Inst  229.  There  arc 
some  cases  elsewhere  holding  an  executory 
contract  suflSclent  color  of  title  against  all  per- 
sons except  the  vendor.  La  Frombois  v.  Jack- 
son, 8  Cow.  589,  18  Am.  Dec.  463;  Elliott  v. 
Mitchell,  47  Tex.  445;  BeU  v.  Coates,  58  Miss. 
776;  Power  v.  Kltcblng  (N.  D.)  86  N.  W. 
737,  88  Am.  St  Rep.  718.  The  La  Frombois 
Case,  Just  cited,  makes  the  fact  that  pur- 
chase money  has  been  paid,  entitling  the  pur- 
chaser to  a  deed,  essential  to  constitute  the 
contract  color  of  title;  but  the  Texas  case 
says,  as  I  say,  that  Is  immaterial.  Between 
the  parties  the  possession  Is  not  adverse,  and, 
as  to  6tran;gers,  what  is  it  to  them  that  the 
contract  has  or  has  not  been  compiled  with?' 
It  Is  none  the  less  a  holding  hostile  to  them. 
So  we  find  respectable  authorities  holding 
under  the  common  law  that  snch  a  contract 
Is  good  color  for  adverse  possession,  and 
where  Is  the  substantial  soundness  for  a  con- 
trary position?  If  I  sell  to  A.  a  boundary 
of  iand,  and  put  him  in  possession,  under 
written  contract  binding  me  to  convey  that 
boundary,  where  is  the  sense  in  allowing  a 
hostile  claimant,  against  whom  A.  has  held 
for  the  statutory  period,  to  say  to  A.,  "You 
have  no  legal  title  or  semblance  of  title"? 
A.  should  be  allowed  to  present  bl%  actual 
possession,  and  Impute  it  to  his  vendor's  title 
for  color.  And  viewing  him  only  as  a  tenant 
—and  surely  the  writing  would  give  him  that 
character  at  law— why  could  he  not  defeat 
the  adversary  claimant? 

But  If  this  position  be  not  sound,  then  I 
refer  to  Code  1899,  g  20,  a  90,  providing  that 
"a  vendor,  or  any  person  claiming  under  him. 
shall  not  at  law  recover  against  a  vendee,  or 
those  claiming  under  him,  lands  sold  by  such 
vendor  to  such  vendee,  when  there  Is  a  writ- 
ing stating  the  purchase,  and  the  terms  there- 
of, signed  by  the  vendor  or  his  agent"  And 
then,  too,  I  may  refer  to  Code  1899,  c.  98. 
cl.  6,  saying  that  no  one  shall  without  a  writ- 
ing be  chargeable  "upon  any  contract  for 
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tbe  sale  of  real  estate,  or  of  the  lease  there- 
of for  moie  tban  a  year."  These  statutes 
give  an  executory  contract  for  the  sale  of 
land  yalldity,  operation,  and  effect  In  all 
courts— law  or  equity.  The  first  utterly  chan- 
ges the  rule  that  a  vendor  can  turn  out  bis 
purchaser.  He  must  now  go  into  equity  to 
enforce  his  rights  according  to  the  contract, 
and  can  no  longer  recover  possession  at  law, 
whether  tbe  purchaser  owes  for  the  land  or 
not  Buttle  v.  R.  F.  &  P.  R.  Ck).,  76  Va. 
284;  Dobson  v.  Culpepper,  23  Grat  854;  Wil- 
liamson V.  Paxton,  18  Grat  475;  Hutchin- 
son, Land  Titles,  §  476;  2  Min.  Inst  229. 

Upon  these  statutes,  I  hold  that  such  a 
contract  is  recognized  at  law,  even  against 
the  vendor,  to  defend  tbe  vendee's  posses- 
sion, though  not  as  color  of  title;  and  for  a 
stronger  reason  has^t  virtue  against  a  stran- 
ger, to  show  color  of  title  and  give  bounds 
to  tbe  possession. 

I  have  considered  the  effect  of  possession 
by  Starkey  during  tbe  life  of  Mary  Hlggina, 
and  up  to  tbe  date  of  tbe  deed  from  Nathan 
Hlggins  to  Starkey  under  the  executory  con- 
tract; but  what  Is  the  effect  of  Starkey's 
possession  after  that  deed?  I  have  virta- 
ally  answered  this  question  above.  Counsel 
argue  that  the  heirs  of  Mary  Hlggins  were 
co-tenants  with  their  father,  and  that  the 
conveyance  by  blm  to  Starkey  of  the  whole 
tract  was  an  ouster  of  tbe  heirs,  and  the  stat- 
ute commenced  to  run  at  latest  ftom  tbe 
date  of  that  deed.  There  are  two  reasons 
why  this  cannot  be  so.  One  is  that  the  ten- 
ancy by  tbe  curtesy  was  then  vested  in  Na- 
than Hlggins,  and  his  deed  gave  it  to  Star- 
key.  If  no  sale  or  conveyance  had  been 
made  by  Hlggins,  he  would  have  had  for  bis 
life  sole  and  exclusive  possession  of  his  wife's 
half  of  tbe  tract  and  tbe  law  la  that  the 
life  tenant's  possession  is  in  harmony  with, 
not  adverse  to,  the  reversioner  or  remainder- 
man. The  heirs  bad  no  right  of  entry 
against  their  father  or  one  claiming  under 
him.  Merrltt  v.  Hughes,  36  W.  Va.  356,  16 
S.  B.  56;  Austin  v.  Brown,  37  W.  Va.  634, 17 
S.  B.  207.  So,  when  tbe  father  conveyed,  be 
conveyed  that  life  estate,  and  tbe  holding 
of  Starkey  during  Its  continuance  was  not 
adverse  to  the  heirs.  Section  3  of  Austin  v. 
Brown,  cited,  so  holds.  But  it  is  asserted 
that  such  possession  was  adverse,  because 
tbe  father  conveyed  the  fee  to  the  whole 
tract  and  that  this  was  an  ouster  of  the 
heirs.  We  admit  that  if  one  Joint  tenant 
convey  the  whole,  and  the  grantee  takes  pos- 
session under  his  deed,  claiming  the  whole, 
tbe  conveyance  Is  an  ouster  of  the  co-tenant 
and  the  possession  adverse  to  him,  and  the 
statute  runs  against  him.  Bennett  v.  Pierce, 
60  W.  Va.  604,  40  S.  B.  896;  Talbott  v.  Wood- 
ford, 48  W.  Va.  449,  87  S.  E.  580;  1  Cyc 
1078;  1  Am.  &  Eng.  Enc.  Law,  806.  That  is 
tbe  case  of  simple  co-tenants,  where  each  Is, 
at  the  instant  of  the  conveyance,  entitled  to 
.immediate  possession;  but  it  is  not  so  in  a 
case  like  this,  where  one  of  tbe  Joint  ten- 


ants has  a  right  to  possession  not  only  of  bis 
own  half,  but  also  of  that  of  bis  co-tenant 
for  the  former's  life,  so  that  tbe  co-tenant's 
right  of  possession  is  deferred  by  law  until 
tbe  close  of  the  life  estate.  These  heirs  of 
Mary  Hlggins  had  not  a  right  of  entry  for 
one  moment  from  the  last  breatb  of  their 
mother  to  tbe  last  breatb  of  their  father, 
because  of  that  estate  by  the  cmrtesy.  It  is 
that  curtesy  which  makes  the  difference. 
That  brings  in  tbe  rule  that  the  statute  does 
not  run  against  the  reversioner  or  remainder- 
man until  the  life-  estate  ends.  Arnold  v. 
Bunnel,  42  W.  Va.  473,  26  S.  E.  350;  Mer- 
rltt V.  Hughes,  36  W.  Va.  356,  15  S.  B.  56; 
Austin  V.  Brown,  37  W.  Va.  634, 17  S.  B.  207. 
It  is  not  material  that  tbe  conveyance  was 
of  the  whole  from  Hlggins  to  Starkey,  and 
that  Starkey  claimed  In  denial  of  any  title  in 
the  heirs,  because  neither  Nathan  could  sue 
Starkey  by  reason  of  bis  deed,  nor  could  tbe 
heirs  by  reason  of  that  same  deed  conveying 
an  estate  good  against  the  heirs  until  the 
death  of  Nathan  Hlggins.  If  it  be  said  that 
after  tbe  deed  Starkey's  possession  was  ad- 
verse to  Nathan  Hlggins,  and  therefore  also 
adverse  to  the  befrs,  the  reply  Is  that,  if  tbe 
life  tenant  suffer  an  ouster,  those  vested  with 
subsequent  estate  need  not  sue,  even  if  they 
can,  as  in  case  of  distinct  adverse  title,  but 
may  wait  until  tbe  end  of  the  life  estate,  on 
principles  and  authorities  given  above,  as  a 
new  right  of  entry  comes  to  them  for  the' 
first  time  at  the  close  of  the  life  estate.  Bus- 
well  on  Lim.  &  Adv.  Poss.  i  270,  says: 
"Rfghts  of  Reversioner  Preserved.  It  was  a 
general  rule  of  tbe  common  law  that  an  un- 
disturbed and  uninterrupted  possession  for 
sixty  years  created  a  complete  title  In  tbe 
possessor,  as  against  every  other  person,  but 
this  Is  only  true  when  the  claimant  or  de- 
mandant not  in  possession  might  have  assert- 
ed his  right  to  enter  at  any  time  daring  the 
sixty  years.  Thus  an  estate  for  life  or  years 
may  continue  for  upwards  of  sixty  years, 
and  yet  tbe  reversioner  may  at  the  expira- 
tion of  such  estate  prosecute  bis  right  of 
entry  by  ejectment  As,  in  theory,  the  rem- 
edy only,  and  not  the  right  Is  barred  by  tbe 
statute,  it  is  possible  tliat  an  Intervening 
estate  might  be  enjoyed  for  centuries,  and 
then  be  at  last  recovered."  That  was  the 
case  even  where  the  titles  are  distinct  but 
in  this  Instance  there  is  but  one  title,  and  tbe 
bands  of  the  heirs  were  tied  by  Imperative 
law  until  the  close  of  the  curtesy  estate.  I 
find  the  case  of  Adklns  v.  Spurlock,  46  W. 
Va.  139,  33  S.  B.  121,  sustaining  this  posi- 
tion. Two  heirs  of  a  mother  held  her  estate 
subject  to  their  father's  curtesy.  He  con- 
veyed bis  interest  to  them,  but  a  claimant 
under  another  title  had  been  In  possession 
for  the  statutory  period.  In  a  suit  by  the 
heirs  while  the  father  yet  lived,  we  held  that 
bis  deed  passed  nothing  to  the  heirs,  as  his 
life  estate  had,  by  the  statute  of  limitations, 
passed  to  the  hostile  occupant  and  the  hehrs 
could  not  sustain  ejectment  while  the  father 
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Ured,  bat  we  recognized  their  right  to  roe 
-when  the  life  estate  shoald  come  to  an  end. 
Eqnally— more  io— is  such  the  case  In  the 
present  Instance,  where  the  father  has  con- 
veyed his  life  estate  to  Starkey,  and  Starkey 
was  In  by  right  until  the  end  of  the  life  of 
Hlggins. 

The  other  of  the  two  reasons  mentioned 
above  why  the  deed  from  Higglns  to  Starkey 
Is  not  an  ouster  of  the  heirs,  starting  the 
statute  against  them,  is  that,  to  make  a  con- 
veyance of  the  whole  tract  by  one  Joint  ten- 
ant to  a  stranger  so  operate,  there  must  be  a 
possession  taken  under  that  deed,  attribu- 
table to  It  alone.  Freeman  on  Co-Ten.  S 
226;  Hannon  v.  Hannah,  9  Grat  146.  "The 
making  of  a  deed  for  the  whole  prop^ty  by  a 
co-tenant  to  a  stranger  is  not  such  act  of 
oxutet,  onless  actual  adverse  possession  Is 
taken  thereunder."  Parker  v.  Braat,  45  W. 
Va.  399,  82  S.  H.  268  (Syl.,  point  6).  It  Is, 
on  similar  principles,  held  that.  If  one  asks 
to  enforce  an  oral  contract  for  purchase  of 
land,  he  must  show  entry  Into  possession  un- 
der it  in  execution  of  it  Gallagher  v.  Gal- 
lagher, 81  W.  Va.  9,  6  8.  E.  297.  In  the  case 
In  hand,  Starkey  was  already  in  possession 
lawfully  mider  the  executory  contract,  and 
he  made  no  change,  but  simply  contlnned  on 
under  it— did  no  fresh  act  of  assumption  of 
possession— and  we  cannot  say  that  his  pos- 
session is  ascribable  to  the  deed.  Rather 
should  we  say  that  his  continuance  in  pos- 
session Is  to  be  ascribed  to  the  executory 
contract 

The  South  Penn  Oil  Company  says  that, 
even  if  Starkey's  possession  does  not  bar  the 
plaintifFs  under  the  ten-year  statute,  it  can- 
not be  ousted  of  possession  or  called  to  ac- 
count, because  it  leased  the  land  for  oil,  and 
developed  the  same,  and  under  Its  lease  bad 
held  possession  for  more  than  three  years 
before  this  suit  was  brought,  and  is  protected 
by  chapter  61,  p.  152,  Acts  1872-73,  which 
reads  as  follows:  "That  any  person  or  per- 
sons, in  peaceable  iMsaesslon  of  lands  claim- 
ing title  under  a  lease  of  the  same  for  the 
purpose  of  operating  for  oil  or  minerals,  and 
who  may  have  continuously  remained  in 
such  possession  for  the  space  of  three  years, 
and  have  bored  for,  and  in  good  faith  expend- 
ed money  in  such  boring  and  operating,  shall 
be  entitled  to  plead  said  facts  in  bar,  and 
said  facts  shall  be  a  bar  to  any  action  at 
law,  or  In  equity,  instituted  to  establish  title 
to  recover  possession  of  said  lease,  or  to  re- 
cover the  profits  received  therefrom:  provid- 
ed, that  nothing  In  this  act  contained  shall  be 
so  construed  as  to  authorize  a  tenant  to  set 
up  as  a  bar  to  a  recovery  an  adversary  pos- 
session against  his  landlord,  and  that  this 
act  shall  not  alfect  any  suit  brought  within 
twelve  months  after  the  passage  of  this  act" 
It  may  be  questioned  whether  this  act  at  all 
enters  Into  this  case.  It  may  be  questioned 
whether  it  applies  at  all  between  a  claimant 
in  fee  of  the  land  and  a  lessee— between  one 
claiming  the  land  in  opposition  to  the  lease 


and  the  lessee.  It  may  be  applicable  only  in 
a  contest  between  claimants  of  the  lease.  It 
is  Indefinite  and  badly  drawn,  but  let  us  aaj 
that  it  has  the  broader  application.  Several 
questions  occur  under  It 

Is  this  act  still  In  force,  or  was  It  repealed 
by  the  act  of  16th  March,  1882,  p.  298,  c.  102. 
found  in  chapter  104  of  the  Code?  Its  object 
was  to  amend  and  re-enact  chapter  104  of  tbe 
Code  as  It  had  before  existed.  Its  genenl 
comprehensive  subject  is,  "Limitation  oi 
Suits."  I  may  soy  that  tbe  act  gives  poloda 
of  limitation  for  suits  generally.  One  of  Us 
subjects  is,  "Limitation  of  Entry  on,  or  Action 
for  Land."  This  is  very  broad.  It  ooven 
right  to  recover  land  by  one  clalmhig  In  fee, 
for  life,  for  years;  actions  to  recover  posses- 
sion, that  being  an  essential  element  of  title. 
So  the  act  of  1873  la  aif  act  to  limit  a  suit  to  . 
recover  possession  of  land.  Both  acts  there- 
fore limit  the  time  for  recovery  of  possession. 
One  ^Ives  ten,  the  other  three,  years,  and  they 
seem  ti^nsistent  But  for  the  act  of  1873, 1 
suppose  that  an  action  against  one  In  posses- 
sion under  an.  oil  lease  would  be  ten  years,  as 
It  would  be  against  any  other  occupant,  under 
chapter  104,  but  after  the  act  of  1873  it  would 
be  three  years.  This  fact  shows  Inconsistency 
between  the  two  act8;^in  other  words,  tbe  act 
of  1873  by  strong  Implication  amended  section 
1  of  chapter  104  as  it  had  before  been.  Afte^ 
wards,  In  1882,  the  Leglalitture  re-enacts  sec- 
tion 1,  c.  104,  In  the  very  wafda  it  contained 
before  the  act  of  1878,  making  the  future  law, 
and  making  no  exception  of  oil  leases;  giving 
them  no  shorter  limitation  than  actions  for 
recovery  of  possession  in  otba  \case8,  bat 
bringing  them  under  the  ten-year  Umit,  unless 
tbe  act  of  1878  still  stands  out  allre,  unaf- 
fected by  tiie  act  of  1882.  Tbe  act  of  18S2 
closes  with  tbe  section,  "All  acts  atd  part< 
of  acts  inconsistent  with  the  provisions  vt  this 
act,  and  coming  within  the  purview  tifrtot, 
are  hereby  repealed."  This  repealing  s^oo 
has  great  Import  and  force. 

I  have  stated  that  the  act  of  1873  is  Inon- 
sistent  with  Code  1868,  c.  104,  8  1.     It  Is  i}» 
within  its  purview,  for  the  purview  is  all  f* 
act  after  the  preamble— the  whole  scope  of  ^ 
enactment    "When  an  act  repeals  all  formf 
laws  within  Its  purview,  the  hitention  is  ob 
vious  to  sweep  away  all  existing  laws  npo) 
the  subjects  with  which  the  repealed  act  deals. 
The  purview  Is  the  enacting  part  of  the  stat- 
ute. In  contradistinction  to  the  preamble,  and 
a  repeal  of  all  acts  within  the  purview  of  the 
repealing  statute  should  be  understood  as  In- 
cluding all  acts  or  parts  of  acts  In  relation  to 
all  cases  which  are  provided  for  by  the  re- 
pealing act,  and  no  more."    Sutherland,  Stat 
Construct  (  137.    Now,  the  act  of  1882  surely 
legislates  on  the  same  matter  covered  by  the 
act  of  1873,  as  It  gives  a  limitation  to  actions 
for  the  recovery  of  the  possession  of  land.    To 
repeal  an  act  undo:  It  that  act  mnst  not  be 
merely  within  Its  purview,  bat  must  also  be 
Inconsistent    So  I  think  the  repeal  of  the  act 
of  1873  Is  expressed  in  the  act  of  1882.    The 
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act  of  1873  was  regarded  as  necessary  to  take 
oil  leases  out  of  section  1,  c.  104,  of  the  God<\ 
If  so,  \7hy  does  not  the  literal  re-enactment 
of  Code,  8  1>  not  saying  oil  leases,  put  them 
back  as  before  the  act  of  1873? 

The  opinion  by  Judge  Dent  in  Totten  T. 
Nlghbert,  41  W.  Va.  800,  24  S.  B.  627,  sus- 
tains the  positions  above  stated  as  to  re- 
peal by  expression.  An  act  in  1871  (Acts 
1871,  p.  247,  c.  194)  provided  that  a  tax  sale 
should  confer  all  the  state's  title  acquired 
by  sale  for  taxes  upon  any  one  who  should 
buy  the  land  afterwards  at  a  tax  sale.  Later 
an  act  was  passed  (chapter  31  of  the  Code),  a 
general  statute  covering  the  whole  subject 
of  tax  sales  and  the  title  vested  in  purchas* 
ers  thereby.  Just  as  chapter  104  covers  the 
whole  subject  of  limitations  of  actions  for 
recovery  of  land,  and  it  repealed  all  acts  in- 
consistent  with  it  The  court  held  that  the 
act  of  1871  was  repealed  by  the  expression 
of  the  act  of  1882,  and  also  that  of  1872-73, 
by  reason  of  said  repealing  clause.  The  later 
act  made  full  provision  as'  to  what  title 
should  pass  by  a  tax  sale,  but  contained 
nothing  to  give  the  sale  force  to  pass  the 
state's  title,  and  thus  impliedly,  if  not  ex- 
pressly, repealed  the  act  of  1871.  There  is  a 
consideration  lending  decided  support  to  the 
flew  that  it  was  not  likely  the  intent  of  the 
Legislature,  and  it  should  not  be  understood 
as  meaning,  to  keep  alive  the  act  of  1873. 
That  act  makes  a  discrimination  between 
po-sons  not  very  readily  approvable.  Here 
Is  a  person,  occupying  land,  engaged  In  farm- 
ing. He  must  be  in  peril  from  a  hostile  ti- 
tle for  ten  years  before  time  gives  him  peace. 
On  adjoining  land  is  an  occupant  of  an  oil 
lease.  He  is  kept  in  suspense  only  three 
years.  The  better  title  had  the  advantage 
of  ten  years  in  one  case,  and  another  of  only 
three  years.  Against  this  view  it  is  argued 
that  the  act  of  1873  is  a  special  act  applying 
a  special  limitation  for  oil  leases,  shorter  be- 
cause oil  developers  spend  large  sums  in  de- 
velopment, and  the  act  tends  to  improvement 
of  the  country  to  favor  them;  but  men  that 
fell  the  forest  and  build  fences  and  homes 
spend  labor  and  money.  Many  others  than 
oil  lessees  spend  large  sums  in  Improvement 

Bnt  it  is  said  that  the  act  of  1873  being 
thus  special,  and  chapter  104  of  the  Code 
general,  the  former  is  not  repealed  by  the 
latter.  There  is  some  law  to  support  this 
claim.  Sturm  v.  Fleming,  81  W.  Va.  701,  8 
S.  BS.  263,  may  be  cited  for  this  purpose.  An 
act  provided  that- the  time  during  which  the 
suitor's  test  oath  prevailed  should  be  ex- 
cluded from  computation  under  the  statute 
of  limitations,  in  favor  of  one  who  could  not 
take  that  oath;  and  it  was  held  that  the  re- 
enactment  of  chapter  104  on  limitations, 
though  it  did  not  except  such  cases,  did  not 
repeal  the  special  act.  Bnt  there  Is  the  later 
case  of  Totten  v.  Nlghbert,  cited  above.  The 
argument  is  made  that  section  1,  c,  104,  of 
the  Code  of  1868,  is  literally  the  same  as  its 
re-enactment  by  the  act  of  1882,  and  that  its 


re-enactment  did  not  make  it  a  new  law; 
that  there  was  never  a  moment  since  1st 
April,  1869,  when  it  was  not  law,  by  reason 
of  the  principle  that,  when  a  statute  con- 
tinues former  statute  law,  that  law  common 
to  both  acts  dates  from  its  first  adoption,  and 
only  such  provisions  of  the  old  act  as  are 
left  out  of  the  new  are  gone,  and  only  new 
provisions  are  new  laws.  State  v.  Mines, 
38  W.  Va.  125,  18  S.  B.  748  (Syl.,  point  7); 
Burns  v.  Hays,  44  W.  Va.  503,  30  S.  B.  101. 
I  suppose  the  idea  is  that  there  was  the  Code 
of  1868;  then  the  act  of  1873,  operating  as 
an  exception  to  its  generality;  then  the  act 
of  1882,  repeating  the  very  words  of  the  Code 
of  1868,  leaving  the  act  of  1873  as  if  stand- 
ing aside  unharmed.  But  I  would  say  that  it 
Is  more  logical  to  bold  that  as  the  Legisla- 
ture knew  of  the  act  of  1873,  and  did  not  in- 
sert in  1882  the  exception  made  by  it,  the 
Intention  was  to  repeal  it 

There  is  another  reason'  why  the  three- 
year  statute  does  not  protect  the  South  Penn 
Company.  It  has  not  proven  that  it  entered 
upon  and  bored  for  oil  on  the  Higgins  land 
three  years  before  suit  It  must  so  show. 
Starkey  and  wife  leased  to  that  company  a 
tract  of  104  acres,  made  vp  of  74  acres, 
part  of  the  100  acres  conveyed  by  Edgell  to 
Higgins  and  wife,  and  the  balance  of  other 
and  distinct  land.  In  August,  1895,  the  com- 
pany went  upon  the  land  and  began  work  of 
development  but  that  was  not  on  the  74 
acres.  The  second  well  was  on  this  Higgins 
land,  but  that  well  was  not  begun  until  De- 
cember, 1895.  The  company  claims  that  its 
possession  and  work  on  that  part  of  the  lease 
outside  the  74  acres  was  possession  and  work 
on  the  whole.  Generally  possession  of  part 
under  a  color  of  title  is  possession  of  the 
whole;  but  where  the  land  within  the  bound- 
ary given  by  the  instrument  includes  land  of 
two  separate  owners,  and  the  actual  pedis 
possessio  is  only  on  land  claimed  by  one  of 
those  persons,  and  there  Is  no  actual  pedis 
possessio  on  land  of  the  other,  there  Is  no 
constructive  actual  possession  as  to  the 
claimant  whose  land  has  never  been  invaded 
by  actual  physical  possession.  He  cannot 
sue  until  the  foot  of  bis  adversary  is  planted 
on  his  land.  The  mere  claim  of  that  adver- 
sary does  not  call  his  adversary  into  action. 
The  South  Carolina  court  said:  "There  can 
be  no  constructive  adverse  possession  of  land 
against  the  owner  where  there  has  been  no 
actual  possession  which  he  could  treat  as  a 
trespass,  and  bring  action  for."  Steedman  v. 
Hllllard,  3  Blch.  Law,  101;  Buswell  on  Lim. 
&  Adv.  Poss.  {256;  1  Am.  &  Eng.  Bncy. 
Law,  note  3,  p.  865.  Moreover,  the  curtesy 
did  not  end  so  the  heirs  could  sue  until  1898, 
when  Nathan  Higgins  died,  and  that  would 
protect  the  heirs  against  the  three-year  stat- 
ute as  well  as  the  ten-year  statute. 

Another  Important  question  has  presented 
Itself  to  my  mind:  Is  the  title  of  the  act  of 
1873  sufficient  under  section  80,  art  6,  of  the 
Constitution,  reading,  "No  act  hereafter  pass- 
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cd  sball  embrace  more  than  one  object,  and 
that  shall  be  expressed  In  fbe  title"?  The 
title  of  the  act  Is,  "An  act  concerning  the 
limitation  of  actions  In  certain  cases."  This 
is  very  general  and  indefinite.  It  concerns 
the  limitation  of  actions,  but  what  actions, 
uud  how  or  wherein  it  concerns  them.  It  does 
not  indicate  or  hint.  For  what  actions  does 
it  propose  a  limitation^  or  In  what  cases  or 
character  of  cases.  It  does  not  indicate.  It 
is  true  that  the  title  of  an  act  need  not  be  a 
detail  or  index  of  the  contents  of  the  act, 
but  it  must  reasonably  and  fairly  indicate 
Its  object  and  subject,  as  .stated  In  State  v. 
Mines,  38  W.  Va.  on  page  139,  18  S.  E.  748, 
on  the  authority  of  Montclalr  t.  Ramsdell, 
107  U.  S.  147,  2  Sup.  Ct.  391,  27  L.  Ed.  431. 
See  Crookston  t.  Board  of  County  Gom'rs 
(Minn.)  82  N.  W.  586,  79  Am.  St  Rep.  464; 
McEldowney  t.  Wyatt,  44  W.  Va.  711,  30 
8.  B.  239,  46  L.  R.  A.  609.  The  "object"  of 
an  act  is  the  aim  or  purpose  of  the  enact- 
ment, while  the  "subject"  is  the  matter  to 
which  it  relates  and  with  which  it  deals. 
State  V.  Ferguson,  104  La.  249,  28  South.  917, 
81  Am.  St  Rep.  123.  This  does  Indefinitely 
give  the  subject  of  the  legislation  (that  is, 
legislation  concerning  limitations),  but  does 
It  indicate  the  aim,  object  purpose?  It  does 
not  indicate  an  intent  to  fix  a  limitation  of 
suits  to  recover  oil  and  mineral  leases.  It  la 
not  a  general  act  of  limitations,  but  only  In 
certain  cases,  and  those  not  indicated.  Its 
aim  is  not  given,  further  than  it  imports 
legislation  touching  the  statute  of  limitations 
In  certain  cases.  What  oases,  is  not  indicat- 
ed; and  there  are  dozens  of  subjects  to  which 
limitations  apply,  and  those  of  diverse  na- 
ture. I  think  "An  act  to  prescribe  the  lim- 
itations of  actions  and  suits"  would  ,be  a 
good  title,  but  here  it  Is  not  such.  It  says 
it  is  an  act  concerning  limitations,  bnt,  not 
stopping  there,  it  confines  such  limitations 
to  "certain  cases,"  and  those  it  falls  to  give; 
those  words  seeming  to  me  to  call  for  a 
specification.  The  act  does  not  Intimate  that 
it  concerns  oil  leases.  You  could  not  learn 
that  without  reading  the  act  The  title  does 
not  tell  you  so.  I  grant,  as  a  rule  necessary 
to  avoid  unreasonably  hampering  the  Legis- 
lature, that  it  Is  only  necessary  that  the  title 
should  not  detail,  but  merely  Indicate  the 
object  in  a  general  way.  Montclalr  v.  Rams- 
deU,  107  V.  8.  147,  2  Sup.  Ct  391,  27  L.  Ed. 
431;  Bobel  v.  People  (III.)  50  N.  E.  322,  64 
Am.  St  Rep.  73.  It  Is  not  required  that  the 
title  detail  the  items  of  the  object  of  the  act, 
or  every  enactment  that  Is  germane  and  cog- 
nate to  the  title,  for,  If  it  be  not  germane, 
the  enactment  is  bad,  both  because  not  ger- 
mane to  the  title,  and  there  Is  a  distinct  ob- 
ject not  expressed.  But  our  point  Is  whether 
there  is  a  sufficient  title.  The  reason  for  re- 
quiring the  object  to  be  expressed  is  that  the 
members  of  the  Legislature  and  the  people 
shall  not  be  misled  by  the  title;  to  prevent 
surprise  io  legislation;  to  attract  the  atten- 
tion of  both   to  the  particular  object     It 


must  not  be  so  general  as  to  conceal  the  real 
enactment— the  real  aim.  Brown's  Case,  91 
Va.  772,  21  S.  E.  357,  28  L.  R.  A.  110.  It  may 
be  general,  but  must  be  specific  enough  to 
fairly  give  notice  of  the  actual  enactment 
Suth.  Stat  {  88.  Oooley's  Con.  Lim.  173, 
says  that  the  title  must  point  to  the  enact- 
ment BO  far  as  to  prevent  fraud  or  surprise 
by  means  of  provisions  of  which  the  title 
gives  no  Inthqation,  and  which  might  be 
overlooked  and  carelessly  and  unintentionally 
adopted,  and  to  fairly  apprise  the  people, 
through  the  publication  of  legislative  pro- 
ceedings usually  made,  of  the  subjects  of  leg- 
islation, in  order  that  they  may  be  heard  by 
petition  or  otherwise.  If  the  title  "clearly 
and  distinctly  expresses  the  whole  object  of 
the  legislation,"  it  is  sufflcient.  Is  the  rule 
put  in  Carter  t.  Slnton,  120  U.  S.  517,  7 
Sup.  Ot  650,  80  L.  Ed.  701.  Does  the  title 
In  question  do  this?  I  think  not  Counsel 
for  the  South  Penn  Company  cite  Perdue  v. 
Coke  Co.,  40  W.  Va.  372,  21  S.  B.  870.  It  did 
not  at  all  consider  whether  the  act  of  1873 
had 'been  repealed  or  was  constitutional,  but 
simply  held  that  a  plea  setting  up  an  oil  lease 
as  protected  by  it  was  not  a  good  plea,  for 
failure  to  specify  the  lease;  that  is,  the  plea 
did  not  raise  the  question  of  the  act  In  any 
wise. 

The  subject  of  the  validity  of  the  act  of 
1873  when  tried  by  amendment  14  of  the  na- 
tional Constitution  is  not  passed  on,  as  it  Is 
not  relied  upon  by  counsel  for  the  plaintiffs. 
So  we  conclude  that  the  act  of  1873  does  not 
bar  the  right  of  the  plaintiffs  against  the  oil 
companies. 

It  Is  claimed  that  the  plaintiffs  are  barred 
of  recovery  by  estoppel  in  pais,  from  con- 
duct of  Mary  Hlggins  and  those  claiming 
under  her.  When  asked  what  constitutes 
the  eet(H>pel,  a  brief  answer  Is  that  Mary 
HIgglns  knew  that  Starkey  was  negotiating 
the  exchange  of  tracts  with  her  husband, 
<h:  must  have  known,  and  that  It  had  been 
consummated  and  carried  Into  effect  by  re- 
moval of  their  son  from  the  100-acre  tract, 
and  by  the  taking  of  possession  by  another 
ejon  of  the  60-acre  tract  received  by  Nathan 
HIgglns  in  the  exchange,  and  the  delivery 
of  possession  of  the  100  acres  to  Starkey, 
and  of  the  50-acre  tract  to  a  son  of  Mary 
HIgglns,  and  her  knowledge  that  Starkey 
was  claiming  the  land  as  his  own,  and  that 
she  said  that  she  was  glad  of  the  exchange. 
The  utmost  that  we  can  find  to  operate 
against  Mary  HIgglns  and  her  children  is 
silence,  except  that  a  witness  says  he  heard 
her  say  in  a  casual  conversation  that  she 
was  glad  of  the  exchange,  as  her  son,  who 
lived  on  the  100  acres,  could  not  get  along 
with  a  neighbor.  This  was  after  the  ex- 
change. It  did  not  cause  or  further  the 
trade.  It  did  not  Induce  Starkey  to  change 
his  condition,  or  Induce  the  oil  companies 
to  spend  money.  To  constitute  an  estoppti, 
it  must  have  so  operated.  Railroad  v.  Per^ 
due,  40  W.  Va.  442,  21  S.  B.  755;   Bettman 
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T.  Harness,  42  W.  Ya.  433.  26  S.  E.  271,  36 
L.  K.  A.  5C6.  Starkey  was  not  present;  and 
It  la  not  shown  tliat  be  ever  heard  of  this 
remark  of  Mary  Higgins.  It  was  only  a 
remark.  It  has  not  the  gravity  necessary 
to  make  an  estoppel.  As  to  Mary  HIgglns' 
knowing  of  the  exchange,  it  Is  not  claimed 
that  she  had  any  active  participation  In  it 
She  simply  was  silent  That  Is  not  enough. 
In  Heavener  v.  Godfrey,  3  W.  Va.  426,  it 
was  held  that  a  wife  had  not  lost  her  right 
to  a  fair  partition  by  the  fraudulent  acts  of 
ber  hnsband,  nor  by  her  explicit  participa- 
tion in  and  consent  to  a  partition  made  by 
her  husband  with  another.  Mrs.  Godfrey 
was  active;  Mrs.  Higgins,  only  silent  and 
passive.  We  all  know,  from  our  knowledge 
of  human  nature  and  experience  in  human 
affairs,  that  married  women  are  not  alert 
to  assert  their  rights  or  dissent  from  the 
action  of  their  husbands.  In  fact  Mary 
Higgins  was  then  in  a  late  stage  of  consump- 
tion, and  very  soon  died.  She  was  in  no 
condition  to  be  charged  with  full  knowledge 
and  acquiescence  in  this  transaction,  so  far 
as  to  charge  her  with  an  estoppel.  But  she 
did  nothing  but  maintain  silence.  She  is 
gollty  of  no  act  of  fraud.  The  Code  al- 
lows a  woman  to  pass  her  land  only  by  a 
deed  joined  in  by  her  husband,  and  acknowl- 
edged by  both.  Can  she  convey  by  mere 
silence,  as  is  claimed  In  this  case?  Can  she 
thus  lose  her  land?  This  subject  is  dis- 
cussed in  Williamson  v.  Jones,  43  W.  Va. 
B71,  678,  27  S.  K  411,  38  L.  R.  A.  694,  64 
Am.  St  Bep.  881,  and  it  is  there  held  that  by 
even  fraudulent  conduct  she  cannot  lose  her 
land.  She  may  make  a  void  deed,  attee- 
wards  admit  its  validity,  and  see  her  gran- 
tee make  valuable  improvements,  yet  is  not 
thereby  barred  of  ber  right  to  her  land. 
Positive  fraud  is  essential  to  bar,  if  even 
that  will  take  away  her  land  by  estoppel 
in  pais.  15  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
802.  There  is  nothing  shown  against  the 
plaintiff  to  work  an  estoppel  by  conduct,  ex- 
cept silence.  There  must  be  some  overt  act 
to  show  intent  to  mislead.  Bates  v.  Swiger, 
40  W.  Va.  420,  21  S.  E.  874.  A  man  is  not 
bound  to  speak,  unless  he  is  so  situated  as 
to  the  rights  of  others  that  the  law  calls 
upon  him  to  speak  out    Greer  v.  Mitchell, 

42  W.  Va.  494,  26  S.  E.  802.  The  true  own- 
er need  not  seek  an  adverse  claimant  and 
tell  him  of  his  rights.    Williamson  v.  Jones, 

43  W.  Va.  562,  27  S.  B.  411  (Syl.",  point  8), 
38  li.  R.  A.  694,  64  Am.  St  Sep.  891,  note 
p.  920.  A  clear,  strong  case  of  estoppel  must 
be  made  out  where  a  clear  legal  title  to  land, 
requbring  written  conveyance  to  pass  It,  Is 
to  be  divested  out  of  its  owners  and  vested 
In  others  as  if  a  conveyance  had  been  made. 
Williamson  v,  Jones,  cited.  The  mere  ex- 
pression of  satisfaction  with  the  exchange 
made  by  Mary  Higgins  is  utterly  abortive 
to  lose  her  title,  for,  if  she  bad  expressly 
admitted  that  Starkey  had  ber  tltie,   that 


would  not  divest  her  of  it  even  if  she  had 
been  single;  and  much  less  she  being  mar- 
ried, in  the  face  of  the  statute  requiring  a 
deed.  Suttle  v.  Railroad,  76  Va.  284;  Jack- 
son V.  Davis,  15  Am,  Dea  451,  459,  cited 
In  Delaplaln  v,  Grubb,  44  W.  Va.  617,  30 
S.  E.  201,  67  Am.  St  Bep.  788,  to  this  point 
There  Is  no  ground  to  bar  the  plaintiffs  on 
the  basis  of  estoppel.  It  is  not  shown  that 
Starkey  or  the  oil  companies,  in  reliance  up- 
on that  casual  expression  of  Maiy  Higgins 
0t  does  not  appear  that  they  ever  heard  of 
it),  spent  money  or  clianged  conditions;  and 
without  tills,  even  as  to  persons  sul  juris, 
there  is  no  estoppeL  Western,  etc.,  Co.  v. 
Peyton,  etc.,  Co.,  8  W.  Va.  406  (Syl.,  point 
12);  Railway  v.  Perdue,  40  W.  Va.  442,  21 
S.  E.  755,  and  the  person  must  have  a  pur- 
pose to  mislead. 

This  decision  may,  in  its  results,  bear  hard 
on  the  defendants,  but  they  have  to  blame 
themselves.  The  deed  of  Joint  estate  in  Hig- 
gins and  wife  was  on  record,  open  to  all. 
Nothing  but  neglect  to  take  the  simplest  usu- 
al course  to  know  the  condition  of  title  is 
the  source  of  the  trouble.  A  purchaser 
should  look  a  little  to  see  whether  his  gran- 
tor has  good  right  And,  as  just  occurs  to 
me,  the  very  deed  of  exchange  between  Hig- 
gins and  Starkey,  In  words,  recited  that  the 
100  acres  had  been  conveyed  to  Higgins  by 
the  Edgell  deed,  by  date  and  page  of  record, 
thus  warning  Iilm  of  that  deed;  and  the  ex- 
change agreement  called  It  the  AJleta  E^gell 
land.  Starkey  simply  risked  good. title,  or 
bad,  rather. 

We  reverse  the  decree  of  the  circuit  court, 
and  send  the  case  back  to  it  to  be  further 
proceeded  in  according  to  principles  above 
stated,  and  further  according  to  the  rules 
and  principles  governing  courts  of  equity  in 
such  cases. 

NOTE  BY  BRANNON,  3.  Upon  a  petition 
for  rehearing,  the  court  carefully  examined  the 
case,  and  saw  no  ground  for  rehearing.  It  oc- 
curs to  me  to  add  this  ;iote,  to  present  a  fur- 
ther view  for  the  position  taken  in  the  above 
opinion  that  never  for  a  moment  was  there 
an  adverse  possession  until  after  the  death 
6t  Nathan  Higgins.  I  have  stated  above  that 
it  is  impossible  to  say  that,  as  the  possession 
under  the  executory  contract  was  not  hostile  to 
Nathan  Higgins,  it  was  nevertheless  hostile 
to  his  wife;  and  I  say  again  that  there  could 
not  be  a  possession  adverse  to  half  the  track, 
half  the  acre,  half  the  pebble,  half  the  molecule. 
But  reflect  further  that  nobody  will  say  that 
as  to  Nathan  Higgins  the  possession  as  to  the 
whole  tract  was  adverse.  Every  one  must  ad- 
mit that  it  was  friendly.  This  being  so,  we 
then  bring  in  the  fact  that  between  Higgins 
and  his  wife  there  was  a  relation  of  privity 
and  unity — that  of  joint  tenancy — and  the  same 
character  the  possession  bore  to  Nathan  Hig- 
gins it  bore  to  his  wife.  The  possession  being 
by  executory  contract  while  the  wife  lived,  and 
not  being  adverse  to  him,  neither  was  it  ad- 
verse to  her.  He  was  her  tenant,  as  well  as 
his  tenant.  Dry  law  views  them  as  such.  A 
court  of  law  views  them  as  such,  and  adverse 
possession  is  governed  by  this  view.  Had  Hig- 
gins made  a  deed,  instead  of  a  contract,  the 
possession   would   have   been   adverse  to  him; 


Digitized  by  V^jOOQ  IC 


520 


44  SOUTHEASTBRN  REPOBXER. 


(W.V». 


and,  being  adverse  to  him,  bo  it  would  have 
been  as  to  her. 

Bat  even  if  the  possession  had  been  adverse 
to  Mrs.  Higgina  while  she  lived,  at  her  last 
breath  the  law  cut  off  that  adverse  possession 
because  of  her  husband's  curtesy.  Her  heirs 
were  instantly  barred  from  suit  by  an  act  of 
God,  for  which  they  are  not  responsible,  and 
they  should  not  suJEer  therefrom.  Upon  her 
death  the  law  gave  their  father  curtesy,  and 
that  prevefated  tteir  suit,  and  they  had  to  obey 
the  law.  So  far  as  disability  of  infancy  is  con- 
cerned, the  statute  did  not  stop.  As  to  it  they 
could  sue;  but  then  that  curtesy  stood  in  their 
way,  and  it  prevented  them  from  suing  until 
the  last  breath  of  their  father.  That  was  not  a 
disability,  and  is  not  tested  by  the  law  of  dis- 
ability. How  can  it  be  said,  with  reason  or 
justice,  that,  when  only  two  years  of  adverse 
possession  had  passed,  the  heirs  are  barred? 
They  are  entitled  to  the  full  period  given  by 
the  statute.  It  is  immaterial  to  say  whether 
the  statute  was  suspended  during  curtesy,  so 
at  to  allow  possession  before  the  death  of  the 
wife  to  be  tacked  to  that  after  the  death  of  the 
husband,  or  whether  the  possession  during  her 
life  was  tolled — ^taken  away — and  a  new  cause 
of  action  accrued  after  the  husband'*  death. 


(53  W.  Va.  87) 

HURXTHAL  r.  ST.  LAWRENCE  BOOM  & 
LUMBER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  4,  1903.) 

COVENANT  RUNNING  WITH  LAND-PBRSONAI. 
COVENANT— ENFORCEMENT— PURCHASER  AT 
JUDICIAL  SALE  —  RES  JUDICATA  —  BREACH— 
WHAT  C0N8TITUTES-DAMA0ES. 

1.  In  order  that  a  covenant  be  •  real  cove- 
nant running  with  laud,  it  most  be  in  a  grant 
thereof,  or  some  estate  or  interest  therein. 
There  must  be  a  privity  In  estate  between  the 
parties.  It  is  not  sufilcient  that  it  merely  con- 
cerns land. 

2.  In  an  agreement  one  part^  covenants  with 
the  other  to  maintain  and  repair  dams  to  supply 
water  to  the  mill  of  the  covenantee,  and  to  pre- 
vent trash  from  gathering  in  a  mill  race  con- 
veying the  water.  This  is  a  personal,  not  a 
real,  covenant. 

3.  A  covenant  not  in  nature  and  kind  a  cove- 
nant real,  but  providing  that  the  heirs,  dev- 
isees, and  assigns  of  the  covenantee  shall  have 
its  benefit,  which  covenant  benefits  and  does 
not  charge  land,  can  be  enforced  by  an  alienee 
deriving  the  land  from  the  covenantee. 

4.  One  purchasing  at  a  judicial  sale  lands  sold 
from  a  person  is  a  privy  in  estate  with  such 
former  owner,  and  is  entitled  to  the  benefit  of 
a  real  covenant  running  with  the  land,  and 
bound  as  res  judicata  by  a  decree  binding  a 
former  owner. 

6.  In  a  suit  by  an  administrator  uuder  sec- 
tion 7,  c.  86,  Code  1899,  to  convene  creditors  of 
a  decedent,  when  a  creditor  presents  his  de- 
mand before  a  commissioner  taking  an  account 
of  debts  for  allowance  against  the  estate,  a 
decree  allowing  or  disallowing  such  demand  is 
res  judicata  as  to  the  creditor,  and  also  the 
representatives  of  the  estate,  and  a  party  pur- 
chasing land  of  the  estate  under  the  decree. 

6.  In  a  suit  by  an  administrator  to  convene 
creditors  of  a  decedent  under  section  7,  c.  86, 
Code  1899,  if  one  claiming  a  demand  against  the 
estate  under  a  contract  with  the  decedent  bind- 
ing one  to  maintain  dams  to  supply  water  to 
a  mill  presents  it  in  such  suit  for  allowance, 
and  it  is  resisted  by  the  administrator  and 
heirs  of  the  decedent  on  the  ground  that  the 
covenant  was  broken,  and  that  the  party  was 
not  entitled  to  compensation  tor  maintaining 
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such  dam  for  that  reason,  a  decree  allowing 
such  .demand  is  conclusive  to  show  that  such 
agreement  was  not  broken  in  the  lifetime  of  the 
decedent,  as  between  the  covenantor  and  an 
assignee  of  the  land  benefited  by  the  covenant, 
to  show  compliance  with  the  covenant  iu  the 
lifetime  of  the  decedent 

7.  A  covenant  to  maintain  and  repair  dams 
to  supply  water  for  a  mill.  One  breach  of  it 
will  not  be  a  total  breach  during  its  whole 
term,  and  abrogate  the  contract,  and  entitle  the 
covenantee  to  recover  permanent  damage,  past 
and  future,  in  one  action. 

8.  Where  there  is  a  breach  of  a  contract,  and 
the  party  suing  for  damages  has  failed  to  do  an 
act  which  he  can  do  reasonably,  and  thus  en- 
hances the  damage  originating  from  such  breach 
of  contract,  he  is  not  precluded  by  his  negli- 
gence from  all  recovery,  but  the  increased  dam- 
age caused  by  his  negligence  is  to  be  excluded 
in  assessing  damages.  His  negligence  goes  in 
mitigation  of  damages. 

9.  The  subject  of  negligence  by  a  party  in- 
jured by  a  breach  of  contract  discussed. 

10.  In  an  action  for  breach  of  contract  the 
damages  recovered  must  be  snch  as  will  give, 
and.  only  such  as  will  give,  compensation  for 
the  actual  loss  directly  flowing  from  the  breach 
of  the  contract. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Greenbrier  (3oiinty; 
J.  M.  McWhorter,  Jud^e. 

Action  by  Joaie  M.  Hurzthal  against  the 
St  Lawrence  Boom  A  Lomber  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.     Reversed. 

John  W.  Harris,  for  plaintiff  In  error. 
Williams  &  Dice,  for  defendant  in  error. 


BRANNON,  J.  Josie  M.  Hurxthal  brought 
an  action  of  covenant  against  St  Lawrence 
Boom  &  Manufacturing  Company  in  the 
circuit  court  of  Greenbrier  county,  and  re- 
covered a  verdict  and  Judgment  for  $4,CHXI, 
and  the  company  sued  out  tbis  writ  of  error. 

Ben  Hurxthal  owned  a  flour  and  grist  mill 
on  Greenbrier  river,  which  was  supplied  with 
water  by  a  race  fed  by  a  dam  In  the  river  near 
the  bead  of  the  race.  The  said  company  own- 
ed a  sawmill,  which  was  also  fed  by  said  mill 
race  at  a  point  some  distance  above  the 
Hurxtlial  mllL  The  said  company  had  booms 
in  the  river  above  the  mill  race  for  catching 
logs.  The  logs  sawed  on  the  company's  saw- 
mill were  floated  down  the  river  to  the 
head  of  the  mill  race,  and  then  down  the 
mill  race  to  a  point  a  little  above  the  saw- 
mill, at  which  point  the  logs  left  the  milt 
race  and  were  floated  to  the  mill  on  a  lateral 
channel  leading  from  the  mill  race  to  the 
river.  Near  the  i)olnt  where  this  channel 
entered  the  river  the  channel  was  divided 
into  two  parts  by  an  island,  and  across  the 
two  mouths  of  this  channel,  which  channel  is 
called  a  "log  pond,"  there  were  two  small 
dams  erected  to  prevent  the  water  which 
flowed  into  the  mill  race  at  its  head  from 
going  into  the  river  through  the  log  pmid, 
not  only  to  Iceep  the  pond  from  being  too 
shallow,  but  alsb  to  keep  it  from  being  lost 
from  the  gristmill  further  on  down.  These 
dams  had  been  erected  by  the  boom  com- 
pany.   On  the  13th  day  of  June,  1894^  aaid 
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boom  company  and  Ben  Hurxthal  entered 
into  an  agreement  under  seal  by  which  the 
said  company  bound  itself  to  "maintain  and 
keep  in  good  repair  the  said  dam  in  Oreen- 
brler  river"  and  the  two  small  dams  at  the 
foot  of  the  log  pond  for  a  period  of  five 
years.  The  said  river  dam  was  to  be  main- 
tained at  the  height  which  should  give  the 
same  head  of  water  as  if  erected  at  the 
site  of  an  old  dam  which  stood  Just  below  the 
head  of  said  miU  race,  and  had  been  built  at 
the  latter  point  seven  feet  high  from  the  sur- 
face of  the  water  at  low  stage;  the  object 
being  to  make  the  dam  equivalent  to  a  seven- 
foot  dam  on  the  old  site.  The  agreement  fur- 
ther bound  the  company  to  maintain  in  good 
repair  the  two  dams  at  the  foot  of  the  log 
pond  at  such  height  as  should  prevent  the 
water  In  the  mill  race  from  being  drawn  off 
through  the  channels  closed  by  said  two 
small  dams.  The  agreement  gave  the  right 
to  the  company  to  maintain  the  trestle  that 
crossed  the  race  leading  to  the  said  grist- 
mill at  the  point  where  the  trestle  then  stood, 
and  also  to  maintain  the  bridge  across  the 
race  which  then  stood  across  it,  and  to  nse 
said  trestle  and  bridge,  and  bound  the  com- 
pany to  keep  the  trestle  and  bridge  free  from 
such  trast  as  might  impede  the  flow  of  wa- 
ter through  the  race  to  said  gristmill.  For 
maintaining  said  dams  the  agreement  bound 
Ben  Hurxthal  to  pay  the  company  $76  per 
year,  and  said  "the  obligation  to  pay  the  same 
shall,  In  addition  to  being  a  personal  one,  be  a 
covenant  mnnhig  vrith  the  Jand,  and  binding 
upon  said  Bonceverte  Flour  Mills,  mill  race, 
and  water  power,  into  whosesoever  hands 
they  may  pass."  The  agreement  contained 
the  language:  "This  agreement  shall  con- 
.tlnue  in  force  for  the  period  of  five  years 
next  ensuing  the  date  thereof,  and  at  the  op- 
tion of  said  party  of  the  second  part,  his 
heirs,  representatives,  or  assigns,  to  be  ex- 
ercised by  notice  in  writing  to  said  party 
of  the  first  part,  g^ven  within  the  said  five 
years,  shall  continue  in  force  ten  years  from 
the  date  hereof."  Several  years  after  the 
date  of  this  agreement  Ben  Hurxthal  died, 
and  Josle  M.  Hurxthal,  as  his  administratrix, 
brought  a  chancery  suit  to  convene  all  the 
creditors  of  said  decedent's  estate,  ascertain 
their  debts,  and  sell  his  real  estate,  including 
said  gristmill  property,  to  pay  such  debts, 
and  under  a  decree  in  that  case  the  said 
gristmill  was  sold  on  March  16,  1899,  and 
purchased  by  Josle  M.  Hurxthal,  the  plain- 
tiff in  the  action  of  covenant  On  June  13, 
1899,  Josle  M.  Hurxthal  gave  a  written  notice 
to  said  company  that  she  would  extend  the 
operation  of  the  said  agreement  for  the  ad- 
ditional period  of  five  years,  as  provided 
therein.  She  paid  $75  to  said  company  for 
the  maintenance  of  said  dams  for  one  year 
after  13th  June,  1899.  In  her  bill  in  the  said 
chancery  suit  brought  by  Mrs.  Hurxthal  as 
her  husband's  administratrix  to  convene  her 
husband's  creditors  she  specified  various 
debts  against  her  husband's  estate  and  Its 


lands,  and  stated  that  "the  St  Lawrence 
Boom  and  Manufacturing  Co.  claims  a  debt 
against  said  Ben  Hurxthal,  which  was  con- 
tested by  him."  The  said  company  presented 
its  claim  in  that  suit  before  the  commissioner 
for  $300  against  Hnrxthal's  estate  for  com- 
pensation under  said  agreement  for  the  main- 
tenance of  said  dams  for  four  years  during 
the  lifetime  of  said  Hurxthal.  The  estate  of 
Hurxthal  contested  this  demand  of  the  com- 
pany, and  took  evidence  to  repel  It,  and  the 
company  took  evidence  to  sustain  It  The' 
commissioner  disallowed  the  claim.  Then  the 
company  filed  its  answer  to  the  bill,  setting 
up  the  said  agreement,  and  claiming  the  said 
$300  for  keeping  up  the  said  dams  for  said 
four  years,  the  said  company  having  been 
made  a  formal  party  defendant  to  the  bill 
filed  by  said  administratrix.  The  case  was 
referred  back  to  the  commissioner  to  report 
the  debts  of  said  estate,  and  before  him  both 
sides  took  evidence  to  sustain  and  repel  such 
demand,  and  the  result  was  that  the  commis- 
sioner again  rejected  said  demand  as  a  claim 
against  the  estate;  but  upon  an  exception  to 
his  report  by  the  company  the  court  allowed 
the  said  demand,  and  decreed  it  as  a  debt 
against  Hnrxthal's  estate,  but  only  as  a  gen- 
eral debt,  and  not  as  a  lien  on  the  gristmill 
property.  Then  the  company  appealed  the 
case  to  this  court  because  of  the  refusal  of 
the  circuit  court  to  decree  Its  debt  as  a 
lien  under  said  agreement,  and  accord  to  it 
its  proper  preference  over  other  debts  and 
this  court  declared  it  such  lien,  as  will  be 
seen  In  46  W.  Va.  584,  32  S.  B.  237.  After- 
wards, as  first  above  stated,  Josie  M.  Hurx- 
thal brought  said  action  of  covenant  against 
said  company,  claiming  that  the  company 
had  not  kept  the  covenant  contained  in  said 
agreement  of  June  13,  1894,  but  had  broken 
the  same  in  falling  to  maintain  the  said  dam 
across  Greenbrier  river  and  said  two  dams 
at  the  foot  of  said  log  pond  at  the  height 
stipulated  by  said  agreement,  and  in  suffer- 
ing and  permitting  debris  to  accumulate  in 
the  mill  race  at  the  points  where  the  com- 
pany's bridge  and  trestle  crossed  said  race, 
thereby  preventing  the  flow  of  a  sufficient 
quantity  of  water  to  the  plaintUTs  gristmill 
to  operate  the  same. 

A  question  going  to  the  very  root  of  the 
case,  because  involving  the  very  right  of  tho 
plaintiff  to  sue  upon  the  agreement  on  which 
her  suit  .is  based,  arises  upon  the  plaintifTs 
first  instruction,  saying  that  if  she,  before 
June  13,  1899,  gave  the  company  written  no- 
tice that  she  elected  to  extend  the  agreement 
of  June  13, 1894,  for  five  years  after  June  13, 
1899,  then  the  plaintiff  had  succeeded  to  the 
rights  of  Ben  Hurxthal  under  that  agree- 
ment. This  Involves  the  question  whether 
the  covenants  In  said  agreement  binding  the 
company  to  maintain  the  dams  as  therein 
provided,  and  not  to  suffer  or  permit  the  ac- 
cumulation of  trash  in  the  mill  race,  are  cov- 
enants real  running  with  the  gristmill  prop- 
erty and  Inuring  to  the  benefit  of  the  plaintiff 
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as  its  owner  derivatively  from  Ben  Hurxtbal, 
and  thus  entitling  lier  to  sue  for  an  infrac- 
tion of  tbat  agreement;  or  are  mere  personal 
covenants  binding  the  company  only  as  such, 
and  not  authorizing  the  plaintiff,  as  succes- 
sor in  ownership  of  the  gristmill,  to  sue  for 
the  Infraction  of  the  agreement.  "A  cove- 
nant is  said  to  run  with  the  land  when  either 
the  liability  to  perform  it  or  the  right  to  en- 
force it  passes  to  the  assignee  of  the  land." 
8  Am.  &  Eng.  Ency.  Law.  134.  When  the 
company  made  those. covenants,  it  passed  no 
estate  in  the  mill  property  to  Hurxtbal.  The 
company  and  he  were  strangers  in  estate. 
To  create  a  covenant  real,  there  must  be  a 
privity  in  estate  between  the  parties;  oth- 
erwise it  is  simply  a  personal  obligation, 
neither  binding  nor  benefiting  the  land  in  the 
hands  of  heirs,  devisees,  or  assigns.  Lydlcic 
V.  Railroad,  17  W.  Va.  427;  Trans.  Co.  v. 
Pipe  Line  Co.,  22  W.  Va.  631,  46  Am.  Rep. 
527;  2  Minor,  Inst.  715.  "It  is  not  sufficient 
that  the  covenant  is  concerning  land,  but  to 
make  it  run  with  the  land  there  must  be  a 
privity  of  estate  between  the  parties,  and  the 
covenant  must  have  relation  to  an  interest 
created  or  conveyed,  In  order  tbat  the  cove- 
nant may  pass  to  the  grantee  of  the  cove- 
nantee." 8  Am.  &  Eng.  Ency.  L.  147.  "A. 
covenant  does  not  run  with  land  unless  con- 
tained in  a  grant  thereof,  or  of  some  estate 
therein."  Fresno  Canal  Co.  v.  Rowell  (Cal.) 
22  Pac.  5S,  18  Am.  St  Rep.  112.  It  Is  true 
that  this  covenant  has  one  element  of  a  cov- 
enant real  in  the  fftct  that  it  benefits  the  es- 
tate of  the  covenantee,  the  mill  property; 
but  it  lacks  another  material  element— priv- 
ity in  estate— as  the  company  conveyed  no 
interest  in  the  mill,  but  merely  made  a  per- 
sonal obligation  on  thecompany  touching  the 
mill.  So  this  covenant  is  not,  in  its  inherent 
nature,  a  real  covenant.  But  does  its  lan- 
guage make  it  such?  The  agreement  makes 
the  obligation  of  Hurxtbal  to  pay  for  main- 
taining the  dam  one  running  with  the  land.  It 
seems,  under  'he  law  above  stated,  that  this 
would  not,  perhaps,  make  it  a  covenant  real; 
but  it  was  clearly  a  Hen  in  its  terms  as  an 
equitable  mortgage.  There  is  no  such  provi- 
sion as  to  the  covenants  made  by  the  compa- 
ny, and  we  infer  it  was  not  so  intended.  But 
there  is  the  clause  in  the  agreement  giving 
the  right  to  the  assignees  of  Hurxtbal  to 
continue  the  agreement  for  five  years.  What 
is  the  elTect  of  that  clause?  It  seems  to 
be  well  settled  In  law  that  If  a  covenant 
Is  not,  in  nature  and  kind,  a  real  covenant, 
the  mere  declaration  of  the  i>arties  that  It 
shall  run  with  the  land  will  not  make  it  a 
real  covenant,  though  so  stated  In  the  docn- 
ment.  8  Am.  &  Eng.  Ency.  L.  134;  2 
Washb.  R.  Prop.  fS  1203,  1205;  Gibson  v. 
Holden,  66  Am.  Rep.  146,  149.  Under  this 
authority  I  do  not  see  how  a  covenant  not 
one  of  such  nature  as  to  run  with  land  could, 
by  declaration  in  the  agreement,  be  made 
such,  so  as  to  place  an  obligation  on  the  land 
in  the  hands  of  subsequent  owners;  bat  thia 


covenant  Is  one  not  placing  a  burden  on  the 
Hurxtbal  mill,,  but  benefiting  It,  and  the  com- 
pany agreed  that  benefit  should  go  to  the  use 
of  the  assigns  of  Hurxtbal.  The  point  Is  not 
without  difficulty,  but  It  does  seem  to  me 
that  under  these  circumstances  this  consent 
of  the  company,  while  it  would  not  place  a 
burden  on  the  company  property,  would  give 
the  mill  property  of  Hurxtbal  the  benefit  of 
the  covenant,  so  as  to  enable  the  plaintiff  as 
alienee  to  sue  upon  it.  I  do  not  know  tbat 
it  will  add  anything  to  the  strength  of  this 
position.  In  a  legal  point  of  view,  to  rely  up- 
on the  fact  that  the  company  accepted  from 
the  plahitiff  pay  for  one  year's  maintenance 
of  the  dam.  If  the  covenant  does  not  give 
her  right.  It  would  be  doubtful  whether  an 
oral  agreement  would  do  so  under  the  stat- 
ute of  fraud,  as  being  a  contract  not  per- 
formable  in  one  year,  though  the  statute  Is 
not  pleaded.  This  is  not  material,  however, 
because  I  bold  tbat  the  plaintiff  is  entitled  to 
sue  for  a  breach  of  the  covenant  occurring 
during  her  ownership,  by  reason  of  the  clause 
giving  the  benefit  of  the  agreement  to  the  as- 
signee of  Ben  Hurxthal.  There  can  be  no 
question  but  that  the  plaintiff  la  a  privy  la 
estate  with  Ben  Hurxthal,  and  an  "assign" 
within  the  meaning  of  that  word  used  in  said 
agreement;  for  she  purchased  at  the  Judicial 
sale,  which  by  law  cast  upon  her  the  entire 
estate  of  Ben  Hurxthal,  and  she  Is  as  much 
an  assignee  of  the  property  from  Ben  Hurx- 
thal as  If  he  bad  conveyed  it  to  her.  8  Am. 
&  Eng.  B^cy.  L.  146;  Rawle  on  Cov.  |  213; 
Tledeman,  B.  Prop.  S  SCO;  Mygatt  v.  Coe  (N. 
y.)  36  N.  E.  870,  24  L.  R.  A.  850.  So  the 
plalntlfl  can  recover  if  the  defendant  failed 
In  Its  covenants  after  the  plaintiff  acquired 
the  property  March  16,  1899,  the  date  of  her 
purchase  at  the  court  sale.  Upon  these  ques- 
tions of  fact.  In  view  of  a  new  trial,  we  de- 
cline to  pass.  Therefore  plaintiff's  first  in- 
struction is  good,  and  defendant's  first  and 
second  bad,  because  denying  right  to  sue. 

Another  question  arising  in  the  case  comes 
from  the  claim  of  the  company  that  the  mat- 
ter in  controversy  In  this  suit  was  adjudi- 
cated finally,  and  the  plaintiff  barred  by  rea- 
son of  tlie  decree  in  the  suit  of  the  adminla- 
tratrlx  mentioned  above,  brought  to  convene 
the  creditors  of  Ben  Hurxthal's  estate.  The 
bill  brought  before  the  court  for  adjudica- 
tion the  question  whether  the  company  had 
a  valid  debt  ftgalnst  the  -estate.  Though  the 
bill  presented  this  matter  very  indefinitely, 
yet  It  presented  it,  and  made  the  company 
a  defendant,  and  it  could  not  have  pre- 
sented It  for  any  other  purpose  than  for  Ju- 
dication. I  apprehend  that  a  bill  of  that 
character  need  not  specify  the  debts  against 
the  estate  with  particularity  which  would  be 
called  for  in  suits  of  a  different  character, 
the  suit  In  question  being  only  one  to  brine 
the  assets  of  a  decedent  before  the  court  for 
adjudication,  and  the  creditors  and  their 
debts  come  In  before  the  commissioner  with- 
out pleading  or  formal  issue.    Section  7,  e. 
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86,  Code  1809,  makes  such  a  snlt  tbe  vehicle 
of  relief  to  all  creditors,  whether  parties  or 
not,  or  whether  their  debts  are  specified  or 
not  in  the  bill.  The  section  proyides  that 
evidence  respecting  the  claim  of  any  creditor 
may  be  taken  Just  as  if  such  creditor  were 
made  a  formal  party,  and  his  rights  set  up 
in  tbe  bill.  The  reference  to  a  commissioner 
enables  that  creditor  to  present  his  claim  and 
present  his  evidence,  and  gives  to  that  evi- 
dence just  the  same  efTect  as  if  the  matter 
were  set  up  In  the  bill.  In  this  Instance  the 
company  was  made  a  formal  party.  Even 
if  it  were  not  so,  I  doubt  not  but  that  the 
company  would  have  been  barred  of  Its  de- 
mand had  It  not  presented  it  In  the  case,  be- 
cause section  9  of  that  chapter  so  operates. 
For  stronger  reasons  would  It  have  been  so 
barred  as  It  was  made  a  party  and  Its  claim' 
presented  to  the  courti  If  it  would  be  a  bar 
on  one  side,  it  ought  to  be  also  on  the  other. 
The  answer  of  the  company  set  up  its  de- 
mand as  arising  out  of  that  agreement  with 
full  definlteness  for  compensation  for  the 
maintenance  of  the  dams  for  four  years  at 
$75  per  year.  Much  evidence  was  taken  on 
both  sides  upon  the  (luestlon  whether  tbe 
company  was  entitled  to  that  compensation. 
Depositions  were  taken  on  the  side  of  the  es- 
tate to  show  that  the  company  had  not  main- 
tained the  dam  of  the  requisite  height  to  give 
sufficient  water  to  tbe  gristmill,  and  had  not 
maintained  it  in  the  manner  demanded  by 
the  written  agreement;  and  depositions  were 
taken  by  the  company  to  repel  this  charge, 
and  to  show  that  the  agreement  had  been 
complied  with  fully.  Thus  a  speclSc  con- 
troversy arose  before  tbe  commissioner.  It 
Is  true  this  controversy  was  not  made  by 
formal  issue  In  pleading.  That  Is  never  done, 
or  very  rarely  In  such  a  suit  But  the  bill, 
the  answer,  the  deix>sltlona  show  what  that 
controversy  was.  The  company  demanded! 
$300  for  maintaining  the  dam,  and  the  es- 
tate sought  by  recoupment  to  entirely  or  par- 
tially defeat  that  demand  by  reason  of  the 
breach  of-  the  agreement  by  the  company. 
Tbere  could  be  no  other  issue.  The  commis- 
sioner rejected  the  company's  debt.  Why? 
Only  because  he  thought  the  contract  had 
not  been  compiled  with  by  the  company. 
There  could  be  no  other  reason,  since  the 
contract  provided  that  Hurxtbal  was  to  pay 
a  fixed  amount,  and  there  was  no  claim  of 
payment,  and  nothing  could  defeat  the  de- 
mand, under  the  facts  shown,  but  breach  of 
the  agreement  If  the  company  complied 
with  Its  contract,  it  was  entitled  to  its  debt 
If  it  bad  not,  then  its  demand  would  be  de- 
feated by  recoupment  In  whole  or  in  part 
The  court  held  the  company  entitled  to  its 
full  demand,  and  thus  inevitably  decided  that 
tbere  was  no  cause  based  on  the  company's 
failure  to  comply  with  its  agreement  to  deny 
Its  demand.  The  estate  could  have  omitted 
to  make  defense  by  recoupment  and  have 
sued  in  an  action  of  law,  and  the  decree  then 
would  not  have  bound  the  estate;  but  it  pre- 


sented this  defense,  and  took  much  evidence 
to  sustain  it  The  mattor  was  fully  litlgrated 
and  passed  on  by  the  court.  Is  the  matter, 
after  long  litigation  In  that  suit,  again  open? 
That  decree  settled  that  the  dams  bad  been 
maintained  and  repaired  at  the  height  and  in 
tbe  manner  required  by  tbe  agreement,  and 
that  it  had  not  been  violated  up  to  the  death 
of  Ben  Hnrxthal.  Tbe  plaintiff,  as  a  privy 
in  estate  under  him,  is  bound  by  this  decree, 
as  shovring  that  there  was  no  default  or  vio- 
lation of  the  agreement  before  Hurxthal's 
death.  The  plalntift  must  prove  a  breach 
later,  not  a  mere  continuance  of  tbe  state  of 
things  before  his  death. 

It  Is  contended  that  the  declaration  seeks 
damages  including  time  during  Hurxthal's 
life,  but  I  construe  it  as  claiming  damages 
only  accruing  during  the  plaintlfrs  owner- 
ship. I  do  not  think  there  was  any  call  for 
a  new  assignment  of  damages  during  plain- 
tlfrs ownership.  The  dedaratlon  is  limited 
to  the  plaintiff's  ownership.  I  therefore 
think  that  the  defendant's  Instructions  4  and 
6,  saying  that  said  adjudication  preclnded 
the  plaintiff  from  any  recovery,  are  bad. 
That  adjudication  only  applies  to  Ben  Hurx- 
thal's lifetime.  It  was  a  contest  between 
his  estate  and  the  company. 

I  think  that  defendant's  instruction  6  is 
bad.  It  declares  that  the  decree  would  pre- 
clude recovery  unless  the  evidence  showed 
that  there  was  some  failure  of  the  defendant 
to  keep  the  covenant,  which  did  not  exist 
when  the  evidence  was  taken  in  the  chan- 
cery case,  but  which  occurred  afterwards. 
The  objection  to  this  instruction  is  that  it 
goes  back  only  as  far  as  the  taking  of  evi- 
dence, instead  of  tbe  date  of  Hurxthal's 
death.  If  there  was  a  breach  after  bis  death 
which  entailed  damage  on  the  plaintiff  after 
she  became  owner,  she  could  sue. 

Defendant's  instruction  8  Is  good,  except 
that  it  fixes  the  date  of  the  commissioner's 
report  as  the  date  up  to  which  the  decree  op- 
erates as  res  judicata,  instead  of  tbe  date  of 
Hurxthal's  death.  ** 

Tbe  plaintiff  was  given  instruction  2,  say- 
ing that.  If  the  plaintiff  succeeded  to  the 
rights  of  Ben  Hurxthal  under  tbe  agreement, 
and  that  the  dam  in  Greenbrier  river  was  not 
high  enough  to  give  a  seven-foot  bead  of  wa- 
ter, as  provided  in  the  contract,  and  that  it 
was  not  substantially  complied  with  to  fur- 
nish such  head  of  water,  then  there  was  a 
total  breach  of  the  agreement  In  that  respect, 
and  "the  plaintiff  may  elect  to  treat  the  en- 
tire conti-act  as  abrogated,  and  has  the  right 
to  recover  whatever  damages  she  has  sustain- 
ed, if  any,  since  March  16,  1899,  up  to  tbe 
present  time,  excluding  the  time  during 
which  Plerpoint  and  Ammonet  had  a  lease  of 
tbe  mill;  also  all  future  damages  which  they 
believe  must  necessarily  result  from  such  to-' 
tal  breach  from  the  present  time  down  to  tbe 
end  of  the  flve-years  renewal  of  said  contract 
—that  is,  to  June  13,  1904."  This  iustrucUon 
is  erroneous.     It  also  told  the  jury  that,  If 
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there  bad  been  such  total  breach,  they  must 
find  for  the  plaintiff,  and  In  estimating  dam- 
ages must  exclude  from  consideration  the 
plalntifTs  evidence  tending  to  show  partial 
breaches  occurring  since  the  institution  of 
the  action,  such  as  allowing  debris  to  collect 
against  the  tresties  and  the  bridge  across  the 
race,  and  leaving  open  the  gates  at  the  foot 
of  the  log  pond.  This  material  Instruction 
treated  the  agreement  as  an  entire  contract, 
and  allowed  the  jury  to  say  that.  It  once 
broken  as  to  the  dams  and  trash.  It  was 
broken  In  toto,  and  for  the  whole  time  of  its 
duration,  and  that  entire  or  permanent  dam- 
ages for  that  duration,  for  tpe  past  and  fu- 
ture, might  be  at  once  recovered.  If  this  be 
so,  then  It  would  follow  that  the  decision  In 
the  chancery  suit  would  operate  as  a  com- 
plete bar  to  any  recovery.  But  I  do  not  think 
so,  as  I  have  above  stated,  and  limited  the 
operation  of  the  chancery  suit.  The  Instruc- 
tion allows  a  recovery  clear  through  till  the 
13th  June,  1004,  for  damages  before  and  aft- 
er the  commencement  of  the  suit.  Such  Is 
not  the  character  of  this  contract.  The  plain- 
tiff Is  entitled  to  only  such  damages  as  were 
actually  received  from  a  breach  of  the  agree- 
ment That  was  error.  There  may  be  a 
recovery  of  the  entire  or  permanent  damages 
in  case  of  injury  permanently  and  durably 
affecting  the  estate  In  value,  and  the  decla- 
ration must  show  an  intent  to  claim  for  such 
permanent  Injury.  Our  cases  bold  that,  if 
the  cause  of  Injury  is  In  nature  permanent, 
and  a  recovery  for  such  Injury  would  confer 
license  on  the  defendant  to  continue  it,  en- 
tire damages  may  be  recovered  in  a  single 
action;  but  where  the  cause  of  injury  is  not 
permanent  in  character,  but  such  that  it  may 
be  supposed  that  the  defendant  would  re- 
move It,  rather  than  suffer  at  once  a  heavy 
recovery  for  entire  permanent  and  lasting 
dama£;e,  which  the  Injury  might  inflict  if 
permanent,  the  entire  damages.  Including  fu- 
ture damages,  cannot  be  recovered  In  a  sin- 
gle action,  but  actions  may  be  maintained 
repeatedly  as  long  as  the  cause  of  Injury 
continues  to  inflict  damages.  Watts  v.  Rail- 
road, SO  W.  Va.  196,  19  S.  E.  521,  28  L.  R.  A. 
674,  4o  Am.  St.  Rep.  894;  Henry  v.  Railroad, 
40  W.  Va.  235,  21  S.  E.  863;  Gulnn  v.  Rail- 
road, 46  W.  Va.  151,  33  S.  B.  87,  76  Am.  St 
Rep.  806;  Pickens  v.  Coal  Co.  (W.  Va.)  41  S. 
E.  400;  Hargreaves  v.  Klmberly,  26  W,  Va. 
787,  67  Am.  Rep.  121.  It  is  very  plain  that 
fnjury  such  as  the  plaintiff  imputes  to  the  de- 
fendant in  this  case  is  not  permanent,  in- 
flicting enduring  and  irremovable  damage, 
but  may  be  recurrent,  occasional,  and  in  Its 
nature  curable  by  human  effort  and  labor  In 
the  removal  of  the  cause.  If  the  dams  were 
too  low  in  fact,  or  were  not  repaired,  but 
were  leaking,  or  trash  accumulated  in  the 
race  at  the  trestle,  the  Injury  or  damage 
could  be  stopped  by  the  use  of  money  and 
labor.  It  would  not  be  Justice  to  charge  the 
defendant  Irretrievably  with  heavy  damage, 
mulct  it  at  once  and  for  the  whole  period  of 


the  contract  with  damage  before  its  infliction, 
as  if  on  the  conclusive  presumption  that  the 
defendant  would  not,  .after  one  recovery,  re- 
move the  cause  of  injury.  There  could  be 
no  recovery  in  this  case  for  damage  arising 
after  the  bringing  of  the  suit  If  continued, 
the  plaintiff  must  resort  to  other  actions. 
For  these  reasons  plaintiff's  instruction  3, 
allowing  the  Jury,  in  estimating  damages,  to 
consider  the  difference  in  rental  value  of  the 
mill  from  March  16,  1899,  to  June  13,  1904, 
with  the  dams  in  the  condition  in  which  they 
were  and  have  been  since  March  16,  1899,  up 
to  the  present  time,  and  the  rental  value  for 
the  same  period  if  a  dam  had  been  maintain- 
ed at  proper  height,  is  bad.  For  the  same 
reason  plaintiff's  instruction  S,  allowing  a 
recovery,  of  permanent  damages,  is  also  bad. 
And  so  is  the  instruction  6  l>ad  as  to  clauses 
1  and  4  relating  to  special  flndings,  because 
they  allow  the  Jury  to  flnd  a  total  breach  of 
the  contract  for  the  whole  period  of  its  dura- 
tion from  a  prior  failure  on  the  part  of  the 
defendant  to  observe  it 

The  court  gave  plaintiff  her  instruction 
7,  saying  that,  if  the  plaintiff  liad  negligent- 
ly permitted  gravel  and  mnd  to  accumu- 
late in  the  mill  race,  or  had  been  guilty 
of  any  other  negligence  or  act  whereby 
the  supply  of  water  to  her  mill  liad  been 
diminished,  such  negligence  could  only  be 
considered  in  fixing  the  amount  of  damages, 
and  would  not  excuse  the  defendant  from 
performing  its  agreement  This  seems  to  be 
based  on  sound  law.  It  is  clahned  that 
gravel  and  mud  were  deposited  by  a  drain 
running  into  the  race  in  times  of  heavy  rain, 
and  suffered  negligently  by  the  plaintiff  to 
remain  in  the  race,  and  that  any  failure  of 
full  supply  of  water  arose  wholly  or  partly, 
from  the  impediment  to  the  flow  of  the. 
water  caused  by  such  gravel  and-  mnd,  and 
that  this  wholly  exculpates  the  company 
from  liability.  In  cases  of  tort,  where  the 
plaintiff  is  chargeable  with  any  contributory 
negligence,  it  totally  forbids  recovery;  but 
this  does  not  seem  to  be  the  law  •in  cases 
where  a  breach  of  a  contract  is  a  factor  in 
the  production  of  the  injury.  In  such  case 
the  party  contracts  to  do  or  not  do  a  certain 
thing,  and,  if  he  violates  his  contract,  and 
thus  causes  injury,  he  must  answer  in  dam- 
ages. If  the  plaintiff,  by  negligence  in  do- 
ing what  he  ought  to  do  to  lessen  the  dam- 
ages, adds  to  them  that  negligence  goes  to 
mitigate  damages.  "The  acts  and  negli- 
gences of  the  plaintiff  which  have  enhanced 
the  Injury  resulting  from  the  defendant's 
act  or  neglect  may  be  shown  in  mitigation 
of  damages.  The  defendant  is  liable  for  the 
natural  <and  proximate  consequences  of  his 
violation  of  contract  and  of  his  vrrongful 
acts;  but,  if  the  plaintiff  has  rendered  these 
consequences  more  severe  to  himself  by 
some  voluntary  act  which  it  was  his  duty  to 
refrain  from,  or  tf,  by  his  neglect  to  exert 
himself  reasonably  to  limit  the  injury  and 
prevent  damage  in  the  cases  in  wUch  the 
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law  Imposes  that  duty,  thereby  he  suffers 
additional  Injury  from  the  defendant's  act, 
evidence  Is  admissible  In  mitigation  to  as- 
certain to  what  extent  the  damages  claim- 
ed are  to  be  attributed  to  such  acts  or 
omissions  of  the  plaintiff.  If  he  omit  to  use 
his  opportunities,  and  does  not  reasonably 
exert  himself  to  lessen  the  damages  which 
may  result  from  the  defendant's  act,  he  Is 
not  entitled  to  compensation  for  the  Injury 
which  he  might  and  ought  to  have  prevent- 
ed, except  to  the  extent  of  proper  com- 
pensation for  such  measures  or  acts  of  pre- 
vention as  the  case  required  and  were  with- 
in his  knowledge  and  power.  The  measure 
of  bis  duty  In  this  regard  Is  ordinary  care 
and  diligence."  1  Sutberl.  on  Dam.  S  155. 
We  find  In  3  Parsons  on  Contract,  189,  the 
following:  "Still  it  Is  sometlmefl  difficult  to 
draw  the  line  between  what  are  and  what 
are  not  the  natural  consequences  of  an  in> 
Jnry.  Always,  however,  if  the  consequences 
of  the  act  complained  of  have  been  increased 
and  exagg;erated  by  the  act,  or  the  omission 
to  act,  of  the  plaintiff,  this  addition  must  be 
carefully  discriminated  from  those  natural 
'consequences  of  the  act  of  the  defendant  for 
which  alone  he  is  responsible;  If  the  plain- 
tiff chooses  to  make  his  loss  greater  than  it 
need  have  been,  he  cannot  thereby  make  his 
claim  on  the  defendant  any  greater."  On 
page  206  (19S)  we  find  this:  "But  from  the 
elements  which  make  up  the  actual  loss  are 
to  be  eliminated  those  causes  of  loss  which 
spring  not  merely  from  the  plaintiff's  con- 
duct, but  also  from  his  omission  to  do  what 
be  might  by  reasonable  endeavors  have  done 
to  lessen  the  loss."  "A  party  suing  for 
breach  of  contract  is  required  to  do  what 
be  reasonably  can,  and  improve  all  reason- 
able opportunity,  to  lessen  the  injury  and 
reduce  the  damages  caused  by  the  breach." 
Sherman  v.  Leonard,  46  Kan.  354,  26  Pac. 
717,  26  Am.  St  Rep.  101,  105.  The  same 
principles  will  be  found  in  Milwaukee  Boiler 
Co.  V.  Duncan,  87  Wis.  120,  68  N.  W.  232,  41 
An).  St  Rep.  S3,  and  SulUvan  v.  McMllIen,  53 
Am.  St  Rep.  239,  37  Fla.  134,  19  South.  340. 
Are  there  any  cases  In  which  a  defendant's 
breach  of  contract  will  be  totally  excused  by 
reason  of  the  negligence  of  the  plaintiff? 
There  are  such  cases.  If  the  plaintiff's  very 
act  or  omission  is  the  prime  cause  of  his 
damage,  if  it  proceeds  from  the  plaintiff's 
act  breaking  his  contract  and  causing  the  In- 
jury, the  plaintiff  could  not  recover;  but 
If  the  defendant  breaks  his  contract,  and  in- 
jury follows,  the  plaintiff  may  recover,  not- 
withstanding his  act  or  omission  contributes 
to  continue  or  enhance  the  damage.  In  2 
Parsons  on  Contract  798  (681),  we  are  told 
that  the  application  of  the  law  on  this  sub- 
ject to  the  facts  is  difficult  and  it  is  there 
laid  down  that:  "If  the  plaintiff's  own  neg- 
ligence was  an  immediate  and  a  principal 
cause  of  the  injury,  without  which  it  prob- 
ably would  not  have  occurred.  It  is  certain 
be  cannot  recover  damages.     But,  though 


the  plaintiff  la  proved  to  have  beeli  some- 
what negligent  and  to  hav6  contributed  to 
the  injury  by  his  negligence,  he  may  never- 
theless recover,  if  he  can  show  gross  or  far 
greater  negligence  on  the  part  of  the  de- 
fendant and  also  that  this  negUgence  was 
the  principal  and  proximate  cause  of  the  In- 
Jury.  Language  is  sometimes  used  from 
which  it  might  be  Inferred  that  if  both  par- 
ties are  negligent  and  the  defendant  more 
so  than  the  plaintiff,  the  plaintiff  should 
recover.  The  rule  may  be  Incapable  of  ex- 
act definition.  But  we  think  it  is  not  law 
that  if  both  parties  are  negligent  in  a  near- 
ly equal  degree,  but  the  defendant  is,  on  the 
whole,  the  most  negligent  of  the  two,  the 
plaintiff  shall  prevail.  To  sustain  the  ac- 
tion, a  greater  than  a  merely  perceptible  dif- 
ference must  exist  between  the  two  degrees 
of  negligence."  Applying  these  principles 
to  this  case.  It  seems  to  me  that  If  the  de- 
fendant did,  by  failure  to  keep  the  cove- 
nant, some  act  or  omission  after  the  death 
of  Hnrxthal,  entailing  damage  to  the  plain- 
tiff's mill  after  her  purchase,  then  the  de- 
fendant would  be  liable  for  such  actual 
damage;  but  that  any  negligence  of  the 
plaintiff  in  allowing  sand,  gravel,  or  mud 
to  remain  in  the  race,  diminishing  the  flow 
of  water  to  the  mill,  can  be  shown  in  miti- 
gation of  damage.  What  is  attributable  to 
her  negligence  should  be  excluded  from  the 
damage.  Therefore  I  think  plaintiff's  in- 
struction 7  is  not  objectionable. 

Defendant's  instruction  9  propounds  the 
proposition  that  the  agreement  of  June  13, 
1894,  "is  based  on  the  assumption  that  the 
then  existing  dam  furnished  the  height  of 
water  therein  specified  and  required,  and 
that,  the  same  being  signed  by  Ben  Hurx- 
tbal,  the  presumption  arises  that  be  con- 
sidered such  head  of  water  given  by  said 
dams."  I  do  not  think  this  instruction  is 
good,  as  we  cannot  say  that  the  execution 
of  the  agrreement  by  Hurxthal  amounted  to 
the  admission  put  by  the  instruction.  The 
very  object  of  the  agreement  moving  him  to 
sign  it  may  have  been  to  secure  such  a  dam. 
Still  we  must  remember  that  the  adjudica- 
tion in  the  chancery  suit  forecloses  the  ques- 
tion of  height  of  the  dams,  and  fixes  th^ 
height  according  to  the  contract  of  liarcta  8, 
1898. 

Defendant's  Instruction  10,  saying  that  the 
decree  In  the  chancery  cause  shows  that 
the  height  of  the  dams  was  In  controversy 
therein.  Is  good  under  the  principles  above 
stated  upon  that  subject 

Defendant's  instruction  12  la  not  good  so 
far  as  it  says  that  the  contract  Is  based  on 
the  assumption  that  the  dams  existing  at  ita 
date  at  the  lower  end  of  the  log  pond  then 
furnished  the  bead  of  water  required  by  it; 
but  the  Instruction  is  good  In  saying:  "If 
the  jury  believes  the  said  dams  then  fur- 
nished sufficient  water,  and  if  the  said  de- 
fendant has  maintained  said  dams  to  the 
same  height  they  were  on  June  IB,  1894, 
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and  has  kept  the  trash  and  rubbish  from  the 
bridge  and  trestle  across  said  race,  so  as 
not  to  obstmct  the  flow  of  -water,  and  used 
due  diligence  in  repairing  said  dams  when 
necessary,  they  must  find  for  the  defend- 
ant," except  as  to  the  date,  June  13,  1894, 
the  proper  date  being  March  6,  1898. 

Defendant's  instruction  13  declares  the 
adjudication  in  the  chancery  suit  extends  to 
the  flnal  decree  In  May,  1899,  after  the 
mandate  of  the  .Supreme  C!ourt  reached  the 
circuit  court  I  do  not  think  the  instruction 
good.  I  think  that  decree,  for  the  purposes 
of  this  case,  relates  to  the  date  of  the  death 
of  Hurxthal.  I  shall  say  nothing  on  the 
subject  of  excessiveness  of  damages,  in  view 
of  a  new  trial,  further  than  to  say  that  they 
were  assessed  on  an  Improper  basis,  and 
made  greatly  too  large,  because  they  cov- 
er the  whole  time  from  the  plaintiff's  pur- 
chase down  to  June  13,  1904.  As  to  what 
damages  the  plaintiff  suffered,  if  any,  we  do 
not  say;  nor  whether  the  defendant  is  guilty 
of  a  breach  of  the  contract  These  matters 
are  left  for  the  new  trial.  It  is  very  cer- 
tain that  in  an  action  for  breach  of  contract 
the  measure  Is  more  strictly  confined  than 
In  cases  of  tort  The  primary  and  Immediate 
results  of  the  breach  are  alone  to  be  looked 
to.  In  Wood's  Mayne  on  Damages,  p.  14, 
S  12,  punitive  damages  are  confined  to  torta, 
and  even  then  damages  must  be  compensa- 
tory only  as  a  general  rule.  Talbott  v.  W. 
Va.  Cent  &  P.  H.  Co.,  42  W.  Va.  660,  26  S. 
B.  311;  Bodkin  v.  Anudd,  48  W.  Va.  108, 
35  S.  E:  960.  Damages  must ''not  go  be- 
yond fair  compensation  for  actual  loss  sna- 
talned.  They  cannot  be  punitive  in  action 
on  contracts.  8  Parsons  on  Contracts,  179 
(169);  8  Am.  ft  Bug.  Bncy.  L.  632.  Com- 
pensation for  actual  loss  is  the  test,  the 
standard  of  damages  in  actions  on  contract 
1  Sutherland  on  Dam.  {}  12,  76.  Damages 
for  breach  of  contract  in  excess  of  actual 
compensation  are  unwarranted,  and  a  ground 
of  new  trial.  Bowland  L.  Co.  t.  Bobs  (Va.) 
40  S.  B.  822;  Douglass  y.  Bailroad,  SI  W. 
Va.  623,  41  S.  B.  911.  Neither  In  tort  nor 
contract  do  damages  go  beyond  such  as  are 
the  reasonable  and  probable  consequences 
of  the  act  complained  of,  except  in  some  cas- 
es of  tort  Peters  v.  Johnson,  60  W.  Va. 
644,  41  S.  E.  190,  67  L.  B.  A.  428,  88  Am.  St 
Bep.  909. 

The  plaintiff  cross-complains  that  the 
'^urt  erred  In  allowing  the  record  in  the 
chancery  suit,  including  depositions  of  wit- 
nesses, to  go  in  evidence;  but  as  above 
shown,  it  was  admissible.  The  evidence  of 
John  Drlscoll,  a  shareholder  in  the  def aid- 
ant company,  was  not  admissible  as  t6  any 
conversation  or  transaction  with  Hurxthal; 
but  that  part  of  his  evidence  was  excluded 
and  disclaimed  by  the  defendant  I  do  not 
see  that  any  conversation  between  Drlscoll 
and  Bailey  as  to  leveling  estimates  of  the 
height  necessary  to  build  the  dam  before 
it  was  built  can  be  admitted.    But  I  do  not 


see  any  objections  to  evidence  that  leveling 
was  done  by  Bailey.  I  do  not  think,  under 
the  principles  above  stated,  tliat  defendant's 
instruction  given  by  the  court  Is  objection- 
able. It  declared  that  the  record  In  the 
chancery  case  shows  that  the  height  of  the 
dam  was  In  controversy,  and  was  the  mattor 
in  issue  between  the  estate  of  Hurxthal  and 
the  company.  It  was  the  very  essence  ot  the 
controversy  between  them. 

The  plaintiff  complains  of  the  action  of 
the  court  in  admitting  as  evidence  minutes 
of  the  defendant  company  in  1881  to  show 
Ben  Hurxthal's  connectloa  with  the  compa- 
ny at  that  time,  and  that  the  stockholders 
of  the  company  claim  under  Ben  Hurxthal, 
and  to  show  his  acquaintance  with  the  bud- 
ness  and  properties  of  the  company,  the 
minutes  being  in  his  handwriting.  Hurx- 
tlial  had  parted  with  all  Interest  in  the  com- 
pany before  the  dam  was  built  and  before 
the  agreement,  and  I  do  not  see  that  this 
evidence  is  relevant  to  the  case  or  relates  to 
it  with  sufficient  closeness  to  authorize  Iti 
admission. 

We  therefore  reverse  -the  Judgment  set 
aside  the  verdict,  and  giant  a  new  trial,  and 
remand  the  case. 


(SS  W.  Va.  2»8) 

MATTHEWS  et  aL  v.  TTREE  et  aL 

(Snpreme  Court  of  Appeals  of  West  Virginia. 
April  1,  1903.) 

WILI^IMPEACHMBNT  BY  HBIRS-BILI.  TO  OON- 
8TRUB— D^iCREES— HOOiriCATION. 

1.  The  executors  of  a  will  duly  probated  can- 
not compel  the  devisees,  who  are  also  hein^  to 
surrender  their  statutory  right  to  impeach  such 
will  in  the  mode  provided  for  by  statute  by 
filing  a  bill  to  construe  such  will,  and,  as  inci- 
dental thereto,  asking  the  court  to  afBrm  the 
probate  thereof;  but  the  court  if  the  heirs  so 
request  should  reserve  to  them  such  right  to  so 
impeach  such  will. 

2.  After  a  decree  in  a  chancery  cause  has 
been  passed  upon  and  entered  by  the  circuit 
court,  it  may  oe  modified  or  set  -  aside  during 
the  same  term  for  good  cause  shown.  What 
is  sufficient  cause  is  a  matter  in  the  sound  dis- 
cretion of  the  circuit  court,  subject  to  reviewal 
by  this  cotirt 

3.  Where  a  testator  divides  his  whole  estate, 
without  regard  to  its  legal  division,  into  two 
parts,  called  "personal  fund"  and  "real  estate." 
and  it  is  plainly  his  intention,  gathered  from 
the  will,  the  codicils,  and  other  writings,  that 
such  real  estate  Bhall  bear  the  expense  ot  the 
couversion  thereof  into  money,  equity  will  carry 
out  such  intention,  and  charge  such  expenses 
to  the  proceeds  of  such  real  estate,  although 
there  is  a  general  provision  in  the  will  for  the 
payment  of  all  debts  from  such  personal  fund. 

(Syllabub  by  the  Court) 

Appeal  from  Circuit  .Court,  Greenbrier 
County;  J.  M.  McWhorter,  Judge. 

Bill  by  Alexander  F.  Matthews  and  oth- 
ers against  Samuel  F.  Tyreo  and  others. 
Decree  for  plaintiffs,  and  defendant  Wil- 
liam P.  Boiling  and  others  appeaL  Modi- 
fled. 

f  1.  8m  Xqulty,  toL  U,  CuL  DIs.  H  IQM.  Vm. 
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Molloban,  McOllntIc  jft  Mathews,  for  appel- 
lants. A.  F.  Mathews  and  OUmer  &  GU- 
mer,  for  appellees. 

DENT,  J.  William  P.  Boiling  and  others 
appeal  from  certain  decrees  of  the  circuit 
court  of  Greenbrier  county  In  the  chancery 
cause  of  Alezand«r  Matthews  and  J.  W. 
Johnston,  executors  of  the  last  will  and  tes- 
tament of  Wm.  M.  Tyree,  plaintiff,  against 
the  appellants  and  others,  defendants,  and 
rely  on  numerous  assignments  of  error, 
which  may  be  considered  under'  the'  follow- 
ing classlflcatlon:  (1)  In  adjudicating  the 
Validity  of  the  will  In  this  suit  (2)  In  «r> 
roneously  adjudicating  the  validity  of  the 
will  on  the  pleadings,  and  without  affording 
the  parties  opportunity  to  produce  their 
proof.  (3)  In  not  suspending  proceedings  un- 
til the  validity  of  the  will  could  be  deter- 
mined In  a  subsequent  suit  instituted  by 
MoUie  T.  Tyree,  one  of  the  defendants,  In 
the  Circuit  Court  of  th?  United  States  for 
the  Southern  District  of  West  Virginia  at 
Charleston  for  this  purpose.  (4)  In  decid- 
ing that  the  Davis  and  Prlddle  claims  were 
properly  payable  out  of  the  personal  fund, 
rather  than  the  proceeds  of  the  real  estate 
sold  to  J.  h.  Benry. 

The  plaintiffs  filed  their  bill  for  the  main 
purpose  of  having  the  will  construed,  and, 
as  incidental  thereto,  they  allege  "tliat  the 
said  will  and  codicils  were  In  all  respects 
valid  and  effective,  that  they  are  free  from 
every  inflrmtty,  and  are  not  subject  to  ob- 
jections on  any  ground  or  for  any  reason 
whatever";  and  they  pray  that  the  court 
"will  pass  upon  and  decide  as  to  the  valid- 
ity and  force  of  said  will  and  the  true  con- 
struction thereof."  The  purpose  of  such  al- 
legations was  to  require  the  defendants.  If 
they  bad  any  objection  to  the  probate  and 
validity  of  the  will  for  any  cause,  to  assert 
it,  so  that  there  might  be  an  end  to  litiga- 
tion, and  the  court's  labor  in  construing  the 
will  might  not  turn  out  to  be  useless  and 
abortive.  22  En.  Plead.  &  Pract  1215;  2 
Story's  Eq.  Jur.  §  1447;  1  Pomeroy  (Ed. 
1881)  {§  171,  183.  In  2  Story's  Bq.  Jur.  { 
1445.  It  is  said:  "But  although  •  •  • 
courts  of  equity  will  not,  in  an  adversary 
suit,  entertain  Jurisdiction  to  determine  the 
validity  of  a  will,  yet  whenever  a  will  comes 
before  them  as  an  incident  in  a  tause  they 
necessarily  entertain  jurisdiction  to  some  ex- 
tMit  over  the  subject,  and,  if  the  validity  of 
the  will  is  admitted  by  the  parties,  or  If  it  is 
otherwise  established  by  the  proper  modes 
of  proof,  they  act  upon  it  to  the  fullest  ex- 
tent If  either  of  tiie  parties  should  after- 
wards bring  a  new  suit  to  contest  the  deter- 
mination of  the  validity  of  the  will  so 
proved,  the  court  of  equity  which  has  so  de- 
termined it  would  certainly  grant  a  perpetu- 
al injunction."  Section  1446:  "The  usual 
manner  in  which  courts  of  equity  proceed 
in  such  cases  ia  this:    If  the  parties  admit 


the  due  execution  and  VaHdity  of  the  will, 
it  is  deemed  ipso  facto  sufficiently  proved." 
But,  if  the  parties  contest  the  validity  of  the 
will,  the  court  either  suspends  proceedings 
In  the  cause  until  the  parties  try  its  validity 
before  the  proper  tribunal,  or  it  directs  an 
issue  of  devlsavit  vel  non.  "In  such  cases 
the  jurisdiction  exercised  by  courts  of  equity 
is  somewhat  analogous  to  that  exercised  <n 
cases  of  bills  of  peace,  and  it  is  founded 
upon  the  like  considerations,  in  order  to  sup- 
press Interminable  litigation  and  to  give  se- 
curity and  repose  to  titles."  Section  1447. 
It  Is  also  said  in  a  note  to  said  section  that 
"the  heir  at  law  cannot  come  into  equity 
for  the  purpose  of  having  an  issue  to  try  the 
validity  of  the  will  at  law,  unless  it  be  by 
consent"  And,  further,  "Courts  of  equity 
do  not  seem  to  have  any  direct  or  original 
authority  to  establish  thie  validity  of  a  will 
of  real  estate  per  se,  but  only  as  incidental 
to  some  other  object"  Mr.  Pomeroy,  on 
page  171,  I  171,  enumerates  among  other 
powers  of  a  court  of  equity  the  establish- 
ment and  construction  of  wills.  There 
seems  to  be  no  good  reason  why  executors 
in  filing  a  bill  to  construe  a  will  should  not, 
as  an  incident  thereto,  call  upon  the  devi- 
sees, parties  to  the  suit  to  admit  or  deny  the 
validity  of  the  will,  Ihat  there  may  be  an 
end  to  litigation,  and  they  elect  to  accept 
the  provisions  of  the  will  or  repudiate  them; 
being  analogous  to  cases  of  election,  where- 
in it  is  said  "that  a  person  who  Is  entitled 
to  any  benefit  under  a  will  or  other  instru- 
ment must  If  he  claims  that  ben^t  aban- 
don every  right  or  interest  the  assertion  of 
which  would  defeat,  even  partially,  any  of 
the  provisions  of  that  instrument"  11  A.  4c 
E.  En.  Law  (2d  Ed.)  60.  In  Birmingham  v. 
Klrwin,  2  Sch.  &  Lef.  449,  it  is  held,  "The 
general  rule  is  tliat  a  person  cannot  acc^t 
and  reject  the  same  instrument."  A  sum- 
moned party  who  falls  to  answer  and  ac- 
cepts the  provisions  of  the  will  would  be 
bound  by  the  decree,  and  could  not  after- 
wards attack  the  validity  of  the  wUl  there- 
by established.  But  it  is  claimed  that  the 
Jurisdiction  to  impeach  or  establish  vrills  is 
fixed  by  statute,  and  is  mere  probate  Juris- 
diction. In  the  cases  of  Dower  v.  Church, 
21  W.  Va.  28,  Couch  v.  Eastham,  27  W.  Va. 
796,  56  Am.  Rep.  346,  and  Kerr  t.  Lunsford, 
31  W.  Va.  659,  8  S.  E.  493,  2  L.  B.  A.  668, 
following  Virginia  decisions,  this  court  held 
that  in  a  suit  to  test  the  validity  6f  a  will 
on  an  Issue  deviaavlt  vel  non  the  functions 
of  the  suit  were  exhausted  when  this  ques- 
tion was  settled,  and  it  was  Improper  to 
proceed  to  a  construction  of  the  will,  and 
rightly  so,  for  the  good  reason  that  a  per- 
son cannot  accept  and  reject  the  same  m- 
strument  at  the  some  time.  A  court  of  equi- 
ty will  not  entertain  such  Inconsistent  plead- 
ings. The  Virginia  decisions  hold  that  in 
suits  brought  to  impeach  the  validity  of  a 
will  the  court  performs  no  other  function 
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than  to  superintend  the  Jnry;  that  It  Is  the 
duty  of  the  court  to  make  up  and  submit  the 
Issue,  and  there  Its  function  ends.  The  lan- 
guage of  the  Virginia  statute  Is,  "An  Issue 
shall  be  made  up  whether  the  writing  pro- 
duced be  the  will  or  not"  About  making  up 
this  Issue  neither  the  court  nor  the  parties 
have  any  discretion.  Our  statute  (Code  1899, 
c.  77,  i  32),  ever  since  the  division  of  the 
state,  has  been  entirely  different,  and  Is, 
"If  required  by  either  party,  a  trial  by  a 
Jury  shall  be  ordered."  In  Virginia  the 
court  had  no  authority,  even  by  consent  of 
parties,  to  determine  the  validity  of  a  will, 
in  our  state  the  parties  may  waive  a  Jury  as 
In  all  other  cases  of  conflicting  evidence,  and 
submit  the  question  of  validity  to  the  court 
for  determination.  Hence  the  court  has  the 
power  to  determine  the  matter  without  the 
intervention  of  a  Jnry.  This  makes  a  vast 
difference  In  the  law,  although  a  court  ot 
chancery  may  still  be  regarded  a  probate 
court  in  passing  on  the  validity  of  a  will. 
But  when  it  comes  to  the  establishment  of 
a  will  an  entirely  different  question  is  pre- 
sented. While  there  Is  a  conflict  between 
the  impeachment  of  the  will  and  its  con- 
struction, there  Is  none  between  the  estab- 
lishment of  a  will  and  its  construction.  To 
construe  a  will  is  towestabllsh  It  according 
to  the  intention  of  the  testator.  In  the  case 
of  Robinson  v.  Allen,  11  Grat  786,  it  was 
held  that,  where  a  will  has  been  regularly 
admitted  to  probate  in  the  proper  court.  Its 
validity  could  not  be  questioned  in  a  collat- 
eral proceeding.  Samuels,  J.,  said:  "It  Is 
well  settled  by  the  decisions  of  this  court 
that  the  sentence  of  a  court  of  probate  of 
competent  Jurisdiction,  admitting  a  will  or 
writing  In  nature  of  a  will,  to  probate,  Is 
conclusive  evidence  of  the  due  making  there- 
of, and  that  It  cannot  be  tlenled  in  any  col- 
lateral proceeding  touching  the  will;  that  its 
validity  can  be  tested  only  by  resorting  to 
the  means  provided  by  law  for  this  specific 
purpose."  This  decision  was  rendered  un- 
der the  provisions  of  the  statute  of  Virginia 
that  gave  the  chancellor  no  power  in  will 
cases  except  to  Impanel  a  Jury.  Under  our 
statute,  without  the  parties  require  a  Jury, 
the  chancellw  must  pass  upon  and  deter- 
mine the  validity  of  a  will.  And  there  Is 
no  good  reason  why,  having  the  power  to 
establish  a  will,  he  should  not  have  the 
power  to  construe  It,  the  necessary  parties 
in  Interest  being  before  the  court;  other- 
wise In  a  suit  to  establish  a  will,  he  must 
say:  "This  is  a  true  will  of  the  testator,  but 
before  I  can  construe  it,  and  thus  estab- 
lish it  according  to  the  Intention  of  the  tes- 
tator, the  parties  must  all  walk  out  one 
door  of  the  courthouse  and  come  in  the  oth- 
er." It  Is  true  that  It  might  be  necessary 
to  have  other  parties  before  the  court,  such 
as  the  executor,  who  could  not  be  appointed 
until  the  will  was  established.  Hence  the 
court  must  wait  until  a  new  bill  is  filed 


bringing  in  all  necessary  parties  Interested 
in  the  construction  of  the  will.  This  does 
not  prevent  the  executor  in  filing  a  bill  to 
have  the  will  construed  from  calling  upon 
the  devisees  to  elth»  accept  or  reject  the 
will,  for  they  will  not  be  permitted  to  do 
both.  Dickinson  v.  Dickinson's  Adm'r,  2 
Grat  493;  Klnnaird  v.  Williams'  Adm'r,  8 
Leigh,  400,  31  Am.  Dec.  658. 

The  will  having  been  duly  probated  is  un- 
impeachable except  in  the  manner  provided 
by  statute.  The  devisees  under  the  wlU  may 
waive  stattitory  right  to  Impeach  the  same. 
As  they  would  have  the  right  to  file  a  bill  for 
Impeachment  in  the  same  court  which  has 
Jurisdiction  of  the  subject-matter,  they  majr 
be  bound  by  a  decree  to  which  they  Implied- 
ly consent  confirming  the  validity  of  the  will. 
If  they  wish,  therefore,  to  avoid  the  legal 
effect  of  such  decree,  they  must  have  their 
statutory  right  to  Impeach  the  will  in  some 
manner  reserved  to  them.  The  question  has 
been  mooted  as  to  .whether  a  devisee  who  li 
also  an  heir  could  file  a  cross-bill  or  an  an- 
swer in  the  nature,  of  a  cross-bill  to  test 
the  validity  of  a  will  In  a  suit  brought  to  con- 
strue It  He  can  undoubtedly  file  an  original 
bill  in  the  same  court  for  such  purpose,  and 
have  the  matter  determined  by  the  same 
Judge.  A  cross-bill  or  an  answer  In  the  na- 
ture of  a  cross-bill  would  accomplish  the ' 
same  end.  The  same  process  would  have  to 
issue.  The  same  Judge  could  make  the  same 
orders,  and  have  the  same  Jury  trial  under 
all  three.  Or  he  could  treat  them  inter- 
changeably, one  for  the  other  under  our  lib- 
eral practice.  This  might  not  be  proper  in 
Virginia,  for  the  reason  that  a  devlsavit  vel 
non  must  always  be  tried  by  a  Jury.  This, 
being  a  matter  of  practice  not  necessary  for 
the  determination  of  this  controversy.  Is  left 
for  future  decision  of  the  court  when  a  prop 
er  case  may  arise.  The  appellant  defend- 
ants did  not  file  in  the  circuit  court  either  an 
original  bill,  a  cross-bill,  or  an  answer  In  the 
nature  of  a  cross-bill.  As  for  myself,  I  view 
our  statute  as  clothing  a  court  of  chancwy 
with  the  same  Jurisdiction  In  will  cases,  sub- 
ject to  the  statute  of  limitations  of  five 
years  where  the  will  has  been  probated  ex 
parte,  as  in  other  matters. 

Out  of  deference  to  the  view  of  other  mem- 
bers of  the  court,  who  still  stick  to  the  sepa- 
rate probate  idea,  and  who  claim  that  the 
statute  confers  the  right  of  impeachment  or 
establishment  upon  Individuals  rather  than 
Jurisdiction  upon  a  court  of  chancery,  I,  for 
the  present,  yield  my  own,  and  submit  to 
their,  views.  There  is  no  doubt,  however, 
that  this  Is  a  case  wherein  the  parties  in  in- 
terest may  waive  their  right  to  a  separate 
suit,  and  consent  to  the  Jurisdiction  of  the 
court.  17  Am.  &  En.  En.  Law  (2d  Ed.) 
1065.  In  the  interest  of  peace,  the  quieting 
of  titles,  and  the  settlement  of  estates,  the 
court  should  have  the  power  in  a  proper  case 
to  compel  submission  to  Ita  Jurisdiction  \riOt- 
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ont  the  clrcumlocutioii  of  unnecessary  plead- 
ings and  procedure. 

Tbe  defendant  Samuel  F.  Tyree  filed  an 
answer  admitting  that  the  will  should  be 
declared  valid.  This,  however,  while  a  good 
admission  as  to  himself,  has  no  binding  effect 
upon  the  other  defendants,  nor  does  such  an- 
swer otherwise  add  any  force  to  the  bill. 

The  appellants,  though  duly  notified,  fail- 
ing to  appear  or  make  any  defense,  the  court 
entered  a  decree  by  confession,  and  an  order 
of  publication  declaring  the  will  valid,  and 
construing  it  Afterwards,  at  the  same  term 
of  court,  the  appellants  appeared,  and  filed 
the  affidavit  of  George  W.  McClintic,  one  of 
their  attorneys,  and  moved  the  court  to  set 
aside  or  reform  the  decree  so  as  to  prevent 
It  being  an  adjudication  of  the  validity  of  the 
will.  This  motion  being  overruled,  they  pre- 
sented and  filed  the  petition  of  appellants, 
and  renewed  their  motion,  which  was  again 
overruled,  but  the  court  granted  them  the 
privilege  of  demurring  to  and  answering  tbe 
bill.  They  afterwards  demurred  to  the  bill, 
and  filed  their  answers,  to  which  plaintiffs 
replied  generally,  and  again  moved  the  court 
to  set  aside  the  decree,  and  suspend  all  fur- 
ther proceedings  until  a  suit  brought  by  one 
of  them  in  the  Circuit  Court  of  the  United 
States  in  and  for  the  District  of  West  Vir- 
ginia for  the  purpose  of  testing  the  validity 
of  the  will  could  be  heard.  It  appears  that 
Bucb  suit  was  not  Instituted  until  about  the 
time  the  decree  complained  of  was  entered. 
The  court  overruled  the  demurrers,  refused 
to  set  aside  the  decree,  continue  the  cause, 
or  to  suspend  proceedings  awaiting  the  va- 
lidity of  the  will  to  be  determined  by  another 
tribunal.  It  has  been  held  by  this  court  that: 
"Until  the  term  ends,  every  judgment  or  de- 
cree entered  may,  for  good  reason,  be  modi- 
fled  or  set  aside  In  whole  or  in  part  The 
court  has  a  discretion  to  do  this,  in  the  ex- 
ercise of  which  this  court  will  not  interfere, 
except  for  the  most  cogent  reasons."  Bank  v. 
Neal,  28  W.  Va.  744.  What  Is  good  reason 
for  setting  aside  a  Judgment  at  law  has  been 
settled  in  the  case  of  Post  v.  Carr,  42  W.  Va. 
72,  24  S.  E.  583,  where  It  Is  said  in  first 
I>oInt  In  syllabus:  "Such  good  cause  can 
only  appear  by  showing  fraud,  accident,  mis- 
take, surprise,  or  some  other  adventitious 
drcnmstance  beyond  the  control  of  the  party, 
and  free  from  neglect  on  his  part"  When 
•ve  look  at  tbe  motions  made  and  the  an- 
swers and  afiidavits  filed  by  the  appellants, 
tbe  conclusion  Is  forced  upon  ns  that  the 
only  object  sought  by  the  appellants  was  to 
have  the  right  reserved  to  them  to  impeach 
tbe  will  under  section  32,  c.  77,  Code  1890. 
This  right  so  reserved  to  them  under  such 
section  cannot  be  taken  away  from  them,  un> 
less  they  have  in  some  manner  waived  It  as 
heretofore  shown.  They  did  not  want  the 
validity  of  the  will  for  some  reason  finally 
determined  In  this  suit  All  they  did  in  this 
direction  appears  to  have  been  pure  matter 
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of  desperation.  If  appellants  bad  appeared 
and  asked  It  In  time,  it  was  the  duty  of  the 
court  to  have  reserved  to  them  their  right  of 
Impeachment  under  the  statute.  Tbe  affida- 
vits show  that  by  a  misunderstanding  be- 
tween counsel  appellants"  counsel  neglected 
to  appear  and  insist  on  a  reservation  of  their 
right  of  Impeachment  prior  to  the  entry  of 
the  decree.  It  is  plain  that  they  never  In- 
tended to  surrender  this  right  and.  If  lost 
to  them,  it  was  caused  by  oversight  or  mis- 
understanding. In  such  cases  the  rule  of 
equity  practice  Is  almost  as  stringent  as  that 
at  law;  yet  equity  always  endeavors  to  re- 
lieve against  surprise  and  mistake,  and  pre- 
serve to  parties  all  their  legal  rights,  un- 
less they  have  clearly  waived  or  surren- 
dered them.  While  there  was  no  good  ground 
for  continuance  or  stay  of  proceedings  pre- 
sented, and  while  the  case  was  rightfully 
for  the  plaintiffs,  as  there  was  no  proper  is- 
sue as  to  the  validity  of  the  will  made  up 
between  the  proper  parties  in  the  method 
required  by  tbe  statute,  and  tbe  court  did  not 
err  in  overruling  appellant's  motion  and  re- 
fusing to  set  aside  tbe  decree,  the  court 
should  have  reserved  to  appellants  their  stat- 
utory right  to  Impeach  the  will  in  any  pro- 
ceeding they  might  be  advised  to  bring  for 
that  purpose.  It  was  not  error  for  the  court 
to  refuse  to  postpone  Its  decree  or  proceed- 
ings to  await  the  suit  alleged  to  have  been 
Instituted  in  tbe  Circuit  Court  of  the  United 
States, 

Nor  was  the  circuit  court  nor  is  this  court 
called  upon  to  determine  tbe  Jurisdiction  of 
such  circuit  court  In  probate  cases.  This  Is  a 
question  to  be  determined  by  that  court 
alone.  All  that  this  court  can  do  Is  to  amend 
the  decree  so  as  to  reserve  to  appellants  their 
statutory  rights  to  file  a  bill  to  Impeach  the 
will  of  their  testator,  without  regard  to  what 
court  they  may  select  to  determine  the  ques- 
tion for  them.  Under  the  circumstances  ol 
this  case,  this  appears  to  be  proper,  otherwise 
the  appellants,  by  mere  Inadvertence  of  coun- 
sel, will  be  deprived  of  a  plain  statutory 
right  It  would  be  Inequitable  so  to  treat 
them.  This,  however,  should  not  delay  the 
construction  of  the  will,  as  such  suit  may 
never  be  prosecuted,  at  least  successfully, 
and  creditors  are  entitled  to  the  payment  of 
their  debts. 

Tbe  construction  of  the  will  requires  a 
careful  examination  thereof  and  Its  codicils. 
It  is  as  follows,  to  wit: 

"I,  William  M.  Tyree,  do  hereby  make  and 
publish  this  as  and  for  my  last  will  and  tes- 
tament in  manner  and  form  following,  viz. : 

"Ist.  I  direct  that  my  executors,  hereinaft- 
er named  and  appointed,  shall  proceed  to  col- 
lect according  to  their  Judgment  and  discre- 
tion, all  debts  and  demands  due  and  belong- 
ing to  me  and  evidenced  by  notes,  bonds, 
open  accounts  or  otherwise,  except  certain 
notes  or  bonds  which  I  bold  on  and  of  J.  A. 
Amick  and  W.  A.  Aminir,  and  which  they 
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staull  not  press  for  payment  and  collection 
until  certain  lands,  owned  jointly  by  me  and 
tlie  said  Amicks  shall  have  been  sold.  And  I 
further  direct  that  my  said  executors  shall 
only  charge  and  collect  from  the  said  Amicks 
interest  on  their  said  notes  at  the  rate  of 
three  (3)  per  cent,  per  annum  from  the  time 
and  dates  at  which  they  become  interest 
bearing. 

"2nd.  I  hereby  authorize,  empower  and  di- 
rect my  said  executors  to  sell  all  the  personal 
property  In  the  way  and  form  of  goods  and 
chattels  belonging  to  me,  and  which  I  may 
have,  except  such  of  said  goods  and  chattels 
as  are  hereinafter  specifically  bequeathed 
and  also  to  sell  all  the  real  estate  of  which  I 
may  be  seized  and  possessed  or  which  may 
belong  to  me  either  In  law  or  In  equity  and 
which  I  own  either  severally  and  solely  or 
jointly  with  some  other  person  or  persons. 
And  in  the  term  'Real  Estate'  as  here  used,  I 
mean.  Intend  ond  include,  besides  other  prop- 
erty, my  interest  in  what  is  known  as  the 
'Upper  Potts  Creek'  or  The  Potts  Valley 
Furnace  and  Mining  Co.'  property,  notwith-. 
standing  the  fact  that  my  said  interest  is 
represented  by  certain  shares  of  stock  In  the 
said  Company,  and  might  and  probably 
would  but  for  this  express  direction  and  pro- 
vision to  the  contrary,  be  regarded  and  con- 
sidered as  personal  property. 

"And  I  further  direct  that  whenever  and 
in  whatever  connection  the  words  'real  es- 
tate' are  used  in  this  papers  they  shall  be 
understood  and  construed  as  meaning,  in- 
tending and  including  my  said  interest  or 
stock  in  said  'Upper  Potts  Creek'  or  the 
•Potts  Valley  Furnace  and  Mining  Company' 
•  property.  And  I  also  further  direct  that  the 
said  term  'real  estate*  wherever  herein  used 
shall  be  .taken,  understood  and  construed  to 
mean,  intend  and  Include  not  only  lands  own- 
ed by  me  in  fee  and  absolutely,  but  also  all 
mineral  rights  owned  by  me  under  lands  I 
do  not  own  the  surface. 

"3rd.  I  direct,  empower  and  authorize  my 
said  executors  to  make  said  sales  either  pub- 
licly or  privately,  at  such  time  or  times,  at 
such  place  or  places.  In  such  manner  and 
form,  and  upon  such  terms  as  they  may  deem 
proper,  most  judicious  and  best  for  the  in- 
terests of  my  estate. 

"(4)  I  hereby  autliorlze  and  empower  my 
said  executors  to  execute  any  and  all  deeds, 
title  bonds  and  other  papers  that  may  be 
proper  or  necessary  to  carry  out,  effectuate 
and  consummate  any  and  all  sales  to  be  by 
them  made  as  aforesaid.  And  I  further  em- 
power and  authorize  them  to  execute  any 
deed  or  other  papers  that  may  be  necessary 
or  proper  to  carry  out  and  perfect  any  con- 
tract or  agreements,  whether  oral  or  in  writ- 
ing, which  I  may  have  made  and  which  still 
remain  unexecuted. 

"5th.  Out  of  the  personal  fund  of  my  es- 
tate, consisting  of  money  on  hand,  the  pro- 
ceeds of  collection  and  of  the  sales  of  goods 
and  chattels,  I  direct  that  my  executors  re- 


tain and  use  a  snfflclent  amount  for  the  pay- 
ment of  any  and  all  debts  due  from  and 
owing  by  me,  and  of  all  levies,  taxes  and 
assessments  accrued  or  that  may  accrue  on 
my  entire  estate,  real  or  personal  until  the 
same  shall  have  been  converted,  disposed  of 
and  distributed  and  the  business  of  my  wbolp 
estate  wouiid  up  and  closed,  as  herein  by 
this  my  will  provided  and  directed. 

"6th.  I  give  and  bequeath  my  gold  watch 
and  chain  to  my  nephew  W.  P.  Tyree;  my 
'Harry  Belrne'  bay  mare,  my  saddle  and  bri- 
dle to  my  nephew  Harry  Tyree;  my  buggy 
and  harness  to  J.  W.  Johnston;  and  my  black 
horse  to  Mary  Feamster,  a  daughter  of  Frank 
Feamster,  dec'd,  who  lives  with  John  John- 
ston. 

"7th.  I  give  and  bequeath  and  direct  my 
said  executors  to  pay,  out  of  the  personal 
fund  of  my  estate  the  following  sums  or  lega- 
cies to  the  following  names  persons  severally 
and  respectively,  viz: 

"To  my  brother  Samuel  F.  Tyree  (3000) 
three  thousand  dollars. 

"To  my  nephew  W.  F.  Tyree  (lOOOX  one 
thousand  dollars. 

"To  my  nephew  Frank  A.  Tyree  (1000)  one 
thousand  dollars. 

"To  my  niece  Martha  Tyree,  daughter  of 
my  deceased  brother  John  (1000)  one  thou- 
sand dollars. 

"To  my  nephew  William  P.  Boiling  (1000) 
one  thousand  dollars. 

"To  my  nephew  John  Boiling  (1000)  one 
thousand  dollars. 

"To  my  nephew  Dr.  Lewis  Boiling  (1000) 
one  thousand  dollars. 

"To  my  niece  Mrs.  Annie  Erwin  n6e  Boi- 
ling (1000)  one  thousand  dollars. 

"8th.  I  give  and  bequeath  and  direct  my 
executors  to  pay  the  rest  and  residuum  of 
the  personal  fund,  as  aforesaid  of  my  es- 
tate to  the  pecuniary  legatees  above  named 
In  the  7th  clause  of  this  papers,  and  to  my 
niece,  Mrs.  Mollle  Tyree,  n6e  Boiling,  to  be 
given,  shared  and  distributed  between  them 
upon  the  basis  and  In  the  proportion  of  the 
legacies  above  bequeathed,  and  as  to  the 
said  Iflrs.  Mollie  Tyree  as  if  she  were  a 
legatee  herein,  and  had  been  hereby  given 
a  legacy  of  (1200)  twelve  hundred  dollars. 

"9th.  I  give,  devise  and  bequeath  to  my 
brother,  Samuel  F.  Tyree,  all  the  net  pro- 
ceeds of  all  my  real  estate  as  aforesaid,  to 
be  said  by  my  said  executors  as  aforesaid 
and  as  and  when  sold.  And  I  direct  my 
executors  to  pay  over  to  my  said  brother 
the  said  net  proceeds  as  and  when  collected 
and  realized  from  such  sales  to  be  by  them 
made. 

"10th.  I  direct  that  there  shall  be  no  in- 
ventory, appraisement  or  sale  of  any  or  all 
of  my  estate  either  real  or  personal  save  and 
except  such  sales  as  are  hereinbefore  au- 
thorized and  directed  and  which  shall  be 
made  as  herein  provided  for  and  fully  set 
forth. 

"lltb.  I  hereby  appoint  my  friends  Alex's 
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F.  Matbews  and  J.  W.  Johnston  to  be  the  ex- 
ecutors of  this  my  last  will  and  testament 
And  having  entire  confidence  In  their  busi- 
ness capacity  and  Integrity  I  direct  that  no 
security  be  required  of  them  on  their  ex- 
ecutorial bond. 

"And 

"In  witness  of  all  the  foregoing  I  hereto 
set  my  hand  and  affix  my  seal  this  the  1st 
day  of  August,  1900. 

■'■yVllHam  M.  Tyree.    [Seal.] 

"CodlcU  No.  1. 

"I,  William  M.  Tyree,  do  hereby  make, 
publish  and  declare  this  to  be  a  codicil  to 
my  will,  dated  August  the  first,  1900,  and  to 
which  this  codicil  Is  to  be  annexed  and  at- 
tached, in  manner  and  form  following,  viz.: 

"Ist  In  the  term  and  words  'Real  Estate' 
as  used  In  my  said  will,  I  mean,  Intepd  and 
Include,  besides  other  property  my  Interest 
In  what  is  known  as  'The  Lower  Potts 
Creek'  or  The  Potts  Valley  Mining  and 
Manufacturing  Co.'  property  notwithstand- 
ing the  fact  that  my  said  Interest  is  repre- 
sented by  certain  shares  of  stock  in  the 
said  company,  or  by  an  Interest  In  the  notes 
executed  for  said  property  by  'The  Valley 
Ore  Co.'  to  Alex's  F.  Mathews,  Trustee,  and 
might  and  probably  would  but  for  this  ex- 
press direction  and  provision  to  the  con- 
trary, be  regarded  and  considered  as  per- 
sonal property.  And  I  further  direct  that 
whenever,  and  In  whatever  connection  the 
words  'Real  Estate'  are  used  in  my  said 
will  they  shall  be  understood  and  construed 
as  meaning,  Intending  and  including  my  said 
interest  or  stock  in  said  property,  In  the  said 
'Potts  Valley  Mining  and  Manufacturing 
Co.'  and  In  said  notes  of  The  Valley  Ore 
Co.' 

"2nd.  I  hereby  give  and  bequeath  to  my 
brother  Samuel  P.  T^ree  all  of  my  wearing 
apparel  and  all  of  my  personal  chattels  and 
belongings  which  are  not  by  the  terms  of 
my  said  will  specifically  disposed  of  and  be- 
queathed. 

"3rd.  I  hereby  give  and  bequeath  to  my 
said  brother  Samuel  P.  Tyree  my  bay  horse 
recently  bought  by  me  from  W.  W.  McClung 
but  subject  to  this  provision  and  condition 
that  the  said  W.  W.  McCIung  shall  have  the 
right  at  his  option  to  purchase  said  horse 
from  my  executors  at  the  price  paid  him 
therefor  by  me,  which  is  5150.00. 

"4th.  In  the  event  W.  W.  McClung  exer- 
cises said  right  and  purchases  said  horse 
from  my  executors  at  said  price  then  I  here- 
by give  and  bequeath  the  said  amount  to 
arise  from  such  sale  to  my  said  brother 
SamuelF.  Tyree,  and  direct  the  same  to  be 
paid  over  to  blm  by  my  said  executors. 

"Sth.  I  hereby  direct  that,  as  to  the  said 
wearing  apparel,  my  other  personal  chat- 
tels and  belongings  and  as  to  said  horse  In 
the  above  items  2nd,  3rd,  and  4th  of  this 
codicil  mentioned  Items  2nd  and  Sth  of  my 
said   will  be  modified  accordingly. 


"And 

"In  testimony  of  all  the  foregoing  I  here- 
to set  my  hand  and  affix  my  seal  this  the 
20th  day  of  December,  1900. 

"Wm.  M.  Tyree.    [Seal.] 

"CodicU  No.  2. 

"I,  Wm.  M.  Tyree,  do  hereby  make,  pyb- 
Ilsh  and  declare  this  to  be  codicil  No.  2  to 
my  will  dated  August  1,  1900,  and  to  which 
this  codicil  Is  to  ,be  annexed  and  attached  In 
manner  and  form  following,  viz.: 

"Whereas,  If  the  real  estate  owned  by  me 
at  the  time  and  date  of  the  execution  of  my 
said  will,  and  of  what  Is  meant  and  intended 
by  and  Included  In  said  term  'real  estate,'  as 
used  and  defined  in  said  wUl  and  in  codicil 
No.  1  thereto  attached,  some  part  or  portion, 
or  parts  or  portions  may  be  sold,  aliened 
and  disposed  of  by  me  and  converted  thus 
into  personal  property,  now  therefore  in  the 
event  of  any  such  sale  or  alienation  of  any 
part  or  parts  of  said  property  by  me  and 
in  my  life  time  as  aforesaid,  I  do  hereby 
will  and  direct  that  all  the  proceeds  of  such 
sales  and  alienations  either  not  collected 
by  me,  or  if  collected,  not  used  and  disposed 
of  by  me  in  person  and  so  far  as  said  pro- 
ceeds remain  at  my  death  either  uncollected 
or  If  collected,  not  used  and  disposed  of  by 
me,  notwithstanding  the  then  personal  char- 
acter of  said  proceeds  shall  be  understood 
to  be  meant  and  Intended  by  and  included 
In  the  term  'real  estate,'  and  shall  be  dis- 
posed of  as  real  estate  under  the  provisions 
and  directions  of  my  said  will  and  codicils 
whenever,  wherever  and  In  whatsoever  con- 
nection therein  the  said  term  Is  used.  And 
no  part  of  such  proceeds  shall  be  treated  or 
disposed  of  as  personal  property  within  the 
meaning  and  purposes  of  said  will  and 
codicil. 

"And 

"In  testimony  of  all  the  foregoing  I  here- 
with set  my  hand  and  affix  my  seal  this  the 
15th  day  of  January,  1901. 

"Wm.  M.  Tyree.     [Seal.]" 

"Greenbrier  County  Court,  April  Term, 
1901,  April  9,  1901.  A  paper  purporting  to 
be  the  last  will  and  testament  of  Wm.  M. 
Tyree,  dec'd,  with  two  codicils  thereto,  was 
this  day  produced  In  open  court  and  proved 
by  the  oaths  of  Alex'r  F.  Mathews  and  Ma- 
son Mathews  subscribing  witnesses  there- 
to and  ordered  to  be  recorded  as  the  last 
will  and  testament  and  codicils  thereto  of 
Wm.  M.  Tyree,  dec'd. 

"Teste:  C.  B.  Bnster,  Clerk. 

"A  copy.    Teste:       0.  B.  Buster,  Clerk." 

During  his  lifetime,  and  about  the  time  of 
the  making  of  his  last  codicil,  the  testator 
sold  and  conveyed  a  large  tract  of  land,  or, 
rather,  many  tracts  of  land.  In  conjunction 
with  others,  to  J.  L.  Beury,  the  purchase 
price  of  which  is  a  very  large  sum  of  mon- 
ey, being  at  tbe  rate  of  910  and  $11  per 
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acre.     In   connection   with   these    ealea   he 
executed  the  two  following  papers,  to  wit: 

"Out  of  the  sale  of  the  lands  this  day 
made  idtuated  in  Payette,  Greenbrier  and 
Nicholas  counties,  West  Virginia,  made  by 
myself,  J.  W.  Johnston,  W.  A.  Amlck,  J.  A- 
Amlck,  L.  B.  McClung  and  S.  L.  Price  to  3, 
L.  Beury  or  D.  0.  T.  Davis  as  trustee  for 
said  J.  li.  Beury,  I  hereby  promise,  person- 
ally and  individually,  out  of  the  cash  pay- 
ment made  for  said  lands,  to  pay  to  D.  C. 
T.  Davis  fifty  cents  per  acre  for  each  and 
every  acre  of  said  lands  so  sold  and  con- 
veyed. 

"Witness  my  hand  and  seal,  this  24th  day 
of  January,  1901. 

"[Signed]  Wm.  M.  Tyree    [Seal.]" 

"Out  of  the  sale  of  the  land  this  day  made, 
situate  in  Fayette  and  Nicholas  counties,  West 
Virginia,  made  by  myself,  J.  W.  Johnston, 
W.  A.  Amick,  J.  A.  Amlck  to  J.  L.  Beury  or 
to  D.  C.  T.  Davis  as  trustee  tor  said  J.  L. 
Beury,  I  hereby  promise  personally  and  Indi- 
vldually,  out  of  the  cash  payment  made  for 
said  lands  to  pay  B.  L.  Prlddle  the  sum  of 
fifty  cents  per  acre  for  each  and  every  acre 
BO  sold  and  conveyed  in  which  said  Amlck 
now  has  any  Interest. 

"Witness  my  hand  and  seal,  this  24th  day 
of  January,  1901. 

"Wm.  M.  Tyree.    [Seal.]" 

The  allowance  to  Davis  appears  to  be  com- 
mission for  making  sale,  and  that  to  Prlddie 
Is  to  pay  blm  for  releasing  a  prior  option  he 
held  against  a  large  portion  of  the  lands  at 
|9  per  acre.  Hence  both  of  these  obligations 
arise  from  and  were  regarded  by  Wm.  M. 
Tyree  as  part  of  the  expense  of  the  sale  to 
J.  L.  Beury.  They  amount  at  the  date  of 
the  decree  to  the  sum  of  $9,664.06.  The  cir- 
cuit court  decreed  this  sum  to  be  paid  out  of 
what  the  will  denominates  the  "personal 
fund."  The  appellants  insisted  that  this  sum 
should  be  paid  out  of  the  real  fund,  and  this 
matter  was  necessarily  included  in  their  mo- 
tion to  set  aside  the  decree.  The  circuit 
court  overruled  their  motion.  They  now  In- 
sist that  the  court  erred  In  this  respect.  An 
inspection  of  the  will  shows  that  the  testa- 
tor divided  all  his  property,  without  cegard 
to  its  legal  division,  into  two  funds,  one  of 
which  he  calls  "personal  fund"  and  the  other 
"real  estate."  Out  of  the  personal  fund,  aft- 
er providing  for  payment  of  all  his  debts, 
he  makes  numerous  specific  legacies  to  those 
who  would  have  been  his  legal  heirs,  and  then 
provides  for  the  division  of  the  residue 
among  his  legatees  in  proportion  to  their 
legacies.  Samuel  F.  Tyree  is  much  the 
largest  legatee  as  to  this  fund.  The  testator 
then  provides  for  the  sale  of  all  bis  real  es- 
tate, Including  certain  Interests  in  mining 
stocks,  all  of  which  he  denominates  "real  es- 
tate," and  directs  his  testator  to  pay  the  net 
proceeds  thereof  to  his  brother,  Samuel  F. 
Tyree.    By  codicil  No.  2,  which  was  executed 


about  the  time  of  his  sales  to  Beury,  he  pro- 
vides that  the  proceeds  of  any  sales  by  him 
made  shall  be  treated  as  real  estate  in  so 
far  as  not  collected,  or,  if  collected,  not  dis- 
posed of  by  tiim  in  his  lifetime.  It  was 
plainly  the  intention  of  the  testator  to  keep 
the  two  funds  entirely  separate,  the  personal 
and  the  real  fund.  It  is  Just  as  plainly  his 
intention  to  have  paid  the  Davis  and  Prld- 
die debts  out  of  the  real  fund  during  his  life- 
time, but,  not  having  done  so,  Samuel  F. 
Tyree  insists  that  the  will  speaking  as  of  the 
day  of  his  death  makes  them  payable  out  of 
the  personal  fund.  But  making  the  bequest 
of  his  real  estate  speak  as  of  the  date  of  his 
death  Samuel  F.  Tyree  is  only  to  have  the 
net  proceeds  thereof,  meaning  thereby  that 
the  expenses  incurred  in  the  sale  thereof 
must  be  first  paid.  Codicil  No.  2  provides 
tliat  the  proceeds  of  the  real  estate  shall  be 
disposed  of  as  provided  in  the  main  will,  and 
this  is  that  the  "net  proceeds"  thereof  should 
go  to  Samuel  F.  Tyree,  thus  showing  plainly 
that  it  was  his  Intention  that  from  the  sale 
of  his  real  estate  the  necessary  expenses 
must  be  deducted  before  the  "net  proceeds" 
should  be  paid  over  to  the  legatee.  The  ex- 
penses attached  to  the  sale  of  his  real  es- 
tate made  by  himself  was  not  contemplat- 
ed by  the  testator  cither  at  the  date  of  bis 
death  or  at  the  date  of  the  will,  properly 
speaking,  as  such  debts  as  would  be  charge- 
able to  the  personal  fund;  on  the  contrary, 
he  shows  that  he  wants  the  real  estate  to 
bear  the  tmrden  of  its  conversion  into  mon- 
ey. This  intention  he  carries  out  in  his  deal- 
ings with  Priddie  and  Davis,  for  he  executes 
to  them  writings  showing  that  the  shares 
due  them  for  their  assistance  in  the  sale  are 
to  be  paid  out  of  the  proceeds  thereof,  even 
out  of  the  cash  payment.  This  not  only 
shows  the  time  of  the  payment,  but  the  ap- 
propriation or  assignment  of  the  fund  for 
this  purpose.  Equity,  regarding  that  done 
which  ought  to  have  been  done,  will  con- 
sider'an  amount  sufficient  of  the  proceeds  of 
the  real  estate  as  already  appropriated  or 
assigned  by  the  testator  prior  to  his  death 
for  this  purpose,  and  hold  the  executors  as 
trustees  thereof.  This  being  the  case,  and 
the  real  estate  funds  being  ample,  there 
would  be  no  debt  chargeable  against  the  per- 
sonal fund  by  reason  of  these  claims,  as  am- 
ple provision  for  the  satisfaction  thereof  bad 
been  made  by  the  testator  during  his  life- 
time. There  is  no  doubt  that  this  is  morally, 
equitably,  and  legally  right,  and  in  full  ac- 
cord with  the  intention  of  the  testator. 

The  decree  will  be  so  modified  and  cor- 
rected as  to  provide  that  the  claims  of  D.  C. 
T.  Davis,  Jr.,  amounting  at  the  date  of  the 
decree  to  the  sum  of  $6,133.30,  and  B.  I> 
Prlddle,  amounting  at  the  date  of  the  de- 
cree, including  a  credit  of  $500,  to  the  sum 
of  $3,531.36,  be  paid  from  and  charged  by  the 
executors  to  the  proceeds  of  the  sales  of  the 
real  estate  made  by  the  testator  during  bis 
lifetime  to  J.  L.  Beuiy,  to  the  relief  of  tb« 
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personal  fond,  and  to  reserve  to  appellants 
their  statutory  rlgbt  to  Impeacb  the  will  of 
Wm.  M.  Tyree,  deceased,  In  any  proper  snlt 
for  that  purpose,  and,  as  modified  and  cor- 
rected, will  be  affirmed,  with  costs  to  the 
appellants,  to  be  paid  by  the  executors  out 
of  the  funds  in  their  liands  bequeathed  to 
Samuel  F.  Tyree. 

The  cause  Is  remanded  for  further  proceed- 
inss. 

(ES  w.  Va.  m) 

HASKELIi  et  aL  ▼.  SDTTON  et  al. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

April  18,  1903.) 

OIL  LEASE  —  CONSTRUCTION  —  AUTHORITT  OP 
GUARDIAN— DOWER— INJUNCTION. 

1.  Petxoleum  oil  and  natural  gas  are  included 
in  the  comprehensive  idea  which  the  law  at- 
taches to  the  word,  "land,"  and  are  a  part  of 
the  soil  in  which  they  are  found.  A  lease  of 
land,  for  the  purpose  of  mining  coal,  or  ex- 
tracting oil  or  natural  gas  from  the  soil,  or  rock, 
is,  in  effect,  a  grant  of  a  part  of  the  corpus  of 
the  land. 

2.  Without  authority  from  a  court  of  equity 
in  a  proper  proceeding,  a  guardian  in  this  state 
rannot  lease  the  land  of  his  ward  for  oil  or 
gas  purposes,  or  for  other  developments. 

3.  A  widow  entitled  to  dower  m  land  is  not 
seised  of  any  part  of  the  laud  by  any  right  of 
dower  until  it  is  assigned  to  her. 

4.  Where  a  person  enters  upon  land  witlioat 
anthority  nnder  a  void  lease,  and  drills  thereca, 
and  takes  petroleum  oil  therefrom,  and  re- 
moves the  same  from  the  premises,  and  threat- 
ens to  drill  other  wells,  and  to  take  the  oil  pro- 
duced therefrom,  a  court  of  equity  will  perpet- 
ually enjoin  him  from  all  operations  under  said 
Toid  lease,  will  cancel  said  lease,  and  retain 
the  cause  for  all  purposes,  and  proceed  to  a 
final  determination  of  all  the  matters  at  issue 
therein,  although  the  plaintiffs  may  have  a  rem- 
edy at  law  against  the  wrongdoer  for  the  tres- 
pass. 

Dent,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty;   H.  C.  Hervey,  Judge. 

Bill  by  Haskell  Bros,  against  H.  S.  Sutton 
and  others.  Decree  for  plaintUIs,  and  de- 
fendants appeal.    Affirmed. 

Oliver  Marshall  and  Henry  M.  Russell,  for 
appellants.  D.  E.  Mitchell  and  John  B. 
Donehoo,  for  appellees. 

MILLEB,  J.  James  W.  Morrow,  died  In- 
testate on  the  25th  day  of  March,  1878,  seised 
and  possessed  In  fee  of  a  tract  of  land  con- 
taining 175  acres,  situate  in  Hancock  county, 
W.  Va.  He  left  surviving  him  his  widow,  Em- 
ma Morrow,  and  two  sons— Walden  Morrow, 
t>om  in  1870,  and  George  Morrow,  bom  in 
1876— his  sole  heirs  at  law.  On  the  27th  day 
of  October,  1888,  said  Emma  Morrow  was  du- 
ly appointed  guardian  of  her  two  minor  chil- 
dren, Walden  and  George  Morrow.  By  the 
death  of  their  father  said  Walden  and  George 
Morrow  became  the  Joint  equal  owners  and 
possessed  In  fee  of  said  tract  of  land,  subject 

1  i.  See  Ocardlan  and  Ward,  vol.  S,  Cent.  Dig. 
i    193. 


to  the  dower  therein  of  their  mother,  Emma 
Morrow.  On  the  2d  day  of  November,  1888, 
said  Emma  Morrow,  in  her  own  right,  and 
as  guardian  of  said  infant  children,  by  writ- 
ten agreement  of  that  date,  without  first 
obtaining  authority  so  to  do,  under  chapter 
83  of  the  Code  of  1899  leased  to  John  Mc- 
Keown,  for  oil  and  gas  purposes,  for  the 
term  of  20  years,  135  of  said  175  acres.  This 
lease  was  duly  admitted  to  record,  and  re- 
corded in  the  office  of  the  clerk  of  the  coun- 
ty court  of  Hancock  county  on  the  14th 
day  of  February,  1889.  The  lessee  was,  by 
the  terms  of  the  lease,  to  deliver  to  the  lessor 
the  one-eighth  part  of  the  oil  discovered  or 
produced  on  the  premises  described,  and  to 
deUver  the  same  .in  tanks  or  pipe  lines  to 
the  credit  of  the  party  of  the  first  part  The 
lease  recites  that  "the  sum  of  $4,500  is  giv- 
en and  received  as  consideration  for  the 
aliove  lease."  McKeown,  under  this  lease, 
entered  upon  the  land,  drilled  two  holes 
thereon,  one  of  which  had  a  small  showing 
of  oil,  before  either  of  said  children  became 
of  age,  and  in  1890  he  removed  therefrom 
with  his  tools  and  fixtures,  and  has  not,  since 
.that  time,  done  any  further  drilling  for  oil 
or  gas  thereon.  Some  time  prior  to  the  24th 
day  of  Septeml>er,  1898,  said  McKeown  died, 
leaving  heirs.  On  the  day  and  year  last 
aforesaid  Sara  McKeown,  B.  D.  J.  McKeown, 
and  Scott  McKeown,  heirs  of  said  John  Mc- 
Keown, assigned  and  transferred  said  Mor- 
row lease  to  Sutton  Bros.,  who  are  defend- 
ants to  this  suit,  which  assignment  was 
also  recorded  on  the  17tb  day  of  October, 
1901,  In  said  clerk's  office.  On  the  4th  day 
of  August,  1900,  by  their  agreement  in  writ- 
ing of  that  date,  said  Emma,  Walden,  and 
George  Morrow  leased  said  135  acres  of  land 
to  Wm.  A.  Haskell  for  the  period  of  one 
year  for  oil  and  gas  purposes,  with  the  ex- 
clusive right  to  the  lessee  of  operating  there- 
on for  oil  and  gas.  The  usual  royalty  of 
one-eighth  of  the  oil  produced  and  saved 
from  the  premises  and  $200  for  each  pro- 
ductive gas  well  were  reserved  to  the  lessors. 
On  the  3d  day  of  August,  1901,  by  another 
written  agreement  by  and  between  said  less- 
ors and  lessee  Wm.  A.  Haskell,  in  considwa- 
tion  of  $1  the  said  lease  was  extended  for 
two  years  from  the  date  last  aforesaid,  and 
as  much  longer  as  oil  or  gas  should  be  found 
in  paying  quantities.  In  the  early  part  of 
January,  1901,  said  Sutton  Bros.,  a  compa- 
ny composed  of  Henry  L.  Sutton,  Alden  H. 
Sutton,  Carl  E.  Sutton,  and  N.  A.  Sutton, 
took  possession  of  part  of  said  135  acres  of 
land  under  said  McKeown  lease,  assigned  to 
them  as  aforesaid,  and  commenced  opera- 
tions thereon  in  search  of  oil  and  gas.  On 
January  19,  1901,  a  written  notice,  signed 
by  said  Wm.  A.  Haskell  and  Walden  Mor- 
row, was  served  on  Sutton  Bros.,  or  one  of 
them,  notifying  them  that  Haskell  held  a 
lease  for  oil  and  gas  purposes  on  the  said 
135  acres  of  land  from  Emma  Morrow  and 
sons,  the  owners  of  said  farm,  dated  August 
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4,  ISOO,  and  forbidding  the  Suttons  from  car- 
rying on  any  operations  on  the  land  for  oil 
and  gas.  On  the  18th  day  of  October,  1901, 
Haskell  Bros.,  a  firm  composed  of  said  Wm. 
A.  Haskell  and  Frank  Haskell  (the  latter 
being  Interested  in  the  lease  of  August  4, 
1900),  Emma  Morrow,  Walden  Morrow,  and 
George  Morrow  presented  their  bill  In  equity 
to  the  Judge  of  the  circuit  court  of  Hancock 
county,  duly  verified  by  affidavit,  alleging 
substantially  the  foregoing  facts,  and  also 
that  said  Sutton  Bros,  had  continued  their 
operations  on  said  land,  had  held  possession 
thereof  for  that  purpose  and  were  producing 
oil  therefrom,  to  the  irreparable  loss  and 
damage  of  plaintiff,  without  any  right  or  ti- 
tle so  to  do;  that  said  Sutton  Bros,  had 
produced  large  quantities  of  oil  from  said 
land,  which  wan  then  In  the  lines  and  tanks 
of  the  Eureka  Pipe  Line  Ck>mpany,  unsold 
or  otherwise  disposed  of.  The  bill  also  al- 
leges that  the  said  McKeown  lease  was  and 
is  illegal,  null,  itnd  void,  of  no  binding  force 
whatever,  and  did  not  pass  to  the  lessee 
named  therein  the  interests  'of  said  minor 
children  in  sail  tract  of  land  for  any  pur- 
pose whatsoever;  that  said  minors  were  then 
of  full  age,  and  in  possession  of  said  land; 
and  that  said  illegal  and  invalid  lease,  un- 
der which  said  Sutton  Bros,  were  operating, 
Is  a  cloud  upon  the  title  of  plaintiffs,  which 
they  are  entitled  to  have  removed,  and  their 
title  to  said  land  quieted.  The  said  bill 
made  the  said  Sutton  Bros,  and  the  Eureka 
Pipe  Line  Company  defendants  thereto,  and 
prayed  that  the  said  McKeown  lease  be  de- 
clared Illegal,  null  and  void;  that  said  Sutton 
Bros,  be  inhibited  and  restrained  from  pro- 
ducing and  selling  any  oil  from  said  prem- 
ises, and  that  said  Sutton  Bros,  and  the 
Eureka  Pipe  Line  Company  be  required  to 
account  for  the  oil  produced  as  aforesaid; 
that  said  Sutton  Bros,  be  restrained  and  en- 
Joined  from  Interfering  with  plaintiffs  In 
their  rightful  possession  of  said  land,  and 
also  from  the  further  production  of  oil  there- 
from; and  that  the  title  of  plaintiffs  Haskell 
in  and  to  the  leasehold  estate  in  the  oil  and 
gas  rights  In  said  tract  of  land  be  settled 
and  quieted,  and  for  general  relief. 

The  said  Judge  thereupon  granted  an  in- 
junction, which  inhibited,  enjoined,  and  re- 
strained Sutton  Bros.,  their  agents,  etc.,  from 
further  drilling  for  oil  and  gas  upon  said 
tract  of  land;  and  also  inhibited,  enjoined, 
ond  restrained  the  said  Sutton  Bros,  and 
the  Eureka  Pipe  Line  Company  from  selling 
or  otherwise  disposing  of  any  oil  which  had 
been  run  Into  the  lines  of  said  pipe  line  com- 
pany, or  any  oil  that  might  be  produced  from 
the  said  tract  of  land,  until  the  further  or- 
der of  the  court.  On  the  31st  day  of  Decem- 
ber, 1001,  a  motion  was  made  by  the  de- 
fendants in  the  said  circuit  court  to  dissolve 
said  injunction;  and  the  cause,  as  to  said 
motion,  being  then  heard  upon  the  bill,  duly 
verified,  the  order  of  injunction,  the  process 
duly  executed  and  motion  to  dissolve  the  in- 


junction, said  motion  was  overruled  and  dis- 
allowed. 

'  The  answer  of  said  defendants,  Sutton 
Bros.,  was  then  filed.  It  admits  many  of  the 
allegations  of  the  bill,  but  denies  that  said 
lease  made  by  Emma  Morrow  in  her  own 
right  and  as  guardian  as  aforesaid  to  John 
McKeown  was  or  is  illegal,  null,  or  void, 
and  of.  no  binding  force  whatever.  On  the 
contrary,  defendants  aver  that  the  lease, 
when  executed,  was  a  valid  lease,  in  so  far 
as  it  undertook  to  grrant  to  the  lessee  the  in- 
terest of  the  said  Emma  Morrow,  as  the  wid- 
ow of  said  James  W.  Morrow,  in  the  oil  and 
gas  in  or  under  the  land  described  in  the 
lease;  that  from  the  death  of  said  James  W. 
Morrow  until  that  time  said  Emma  Morrow, 
as  widow  as  aforesaid,  had  been  entitled  to 
her  dower  Interest  in  the  land  described  in 
the  lease;  that  until  the  making  of  the  lease 
she  was  entitled  to  her  share,  by  virtue  of  her 
dower  right,  of  the  oil  and  gas;  and  that  she 
was  entitled  to,  and  did  by  said  lease,  assign 
and  convey  her  said  Interest  in  said  oil  and 
gas  to  the  said  McKeown.  The  answer  fur- 
ther avers  that  the  circumstances  attending 
the  making  of  the  said  lease  and  the  circum- 
stances which  have  since  taken  place  are 
such  as  to  make  the  said  lease  valid  In  all 
of  its  particulars  and  details  with  respect  to 
the  rights  in  the  said  land  of  the  said  George 
Morrow  and  Walden  Morrow  as  heirs  at  law 
of  the  said  James  W.  Morrow,  and  to  estop 
the  said  George  Morrow  and  Walden  Morrow 
from  repudiating  or  denying  the  said  lease 
and  from  Interfering  with  said  lease  or  the 
rights  of  these  defendants  thereunder.  De- 
fendants allege  that  when  the  said  lease  was 
made  the  said  McKeown  paid  the  said  Emma 
Morrow,  In  consideration  of  the'  making  of 
the  lease,  the  sum  of  $4,500,  and  that  the  said 
Emma  Morrow  treated  the  money  so  received 
from  the  said  McKeown  as  though  It  belong- 
ed to  the  estate  of  the  said  James  W.  Mor- 
row, deceased,  and  to  her  said  wards  as  the 
heirs  and  distributees  of  the  said  estate.  De- 
fendants allege  upon  Information  and  belief 
that  there  were  in  existence  at  the  time  of 
the  making  of  the  said  lease  and  of  the  re- 
ceipt by  the  said  Emma  Morrow  of  the  said 
$4,500  paid  to  her  by  the  said  McKeown  a 
number  of  large  debts  due  by  the  said  James 
W.  Morrow  at  the  time  of  his  death,  which 
were  charges  against  his  estate,  and  that  the 
personal  estate  left  by  the  said  James  W. 
Morrow  was  wholly  insufficient  to  discharge 
these  debts,  so  that  they  were  charges  upon 
the  real  property  of  which  the  said  James  W. 
Morrow  died  seised,  and  the  real  estate  in- 
cluded and  described  in  the  said  lease;  that 
one  of  these  debts,  amounting  to  the  sum  of 
$1,200  or  more,  was  due  to  one  Robert  Mor- 
row, and  another,  amoimtlng  to  the  sum  of 
$1,200  or  more,  was  due  to  William  A.  Wal- 
den, and  another  for  a  considerable  sum,  al- 
though the  amount  is  unknown  to  defendants 
herein,  was  due  to  Susan  Colvlg;  that  out  of 
the  said  sum  of  $4,500  paid  to  her  by  the  said 
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McKeown  the  said  Emma  Morrow  paid  and 
discliarged  the  said  three  debts  due  to  Bob- 
ert  Morrow,  William  A.  Walden,  and  Susan 
Colvlg,  respectively,  and  that  by  such  pay- 
ment the  real  property  Included  and  describ- 
ed in  the  said  lease  was  relieved  from  the 
lien  and  charge  of  the  said  debts,  which,  but 
for  such  payment  out  of  the  said  money  re- 
ceived from  the  said  McKeown,  would  have 
been  enforced  against  the  said  last-mentioned 
real  estate;  that,  after  the  payments'  which 
were  made  as  aforesaid  upon  the  debts  due 
by  the  estate  of  the  said  James  W.  Morrow, 
there  remained  in  the  hands  of  the  said  Em- 
ma Morrow  a  considerable  portion  of  the  said 
money  paid  to  her  by  the  said  McKeown,  and 
that  the  said  Emma  Morrow  Invested  the  resi- 
due for  the  benefit  of  her  said  wards,  and 
that  her  said  wards  since,  respectively,  ar- 
riving at  the  age  of  21  years  have  received 
a  portion  of  the  money  which  was  so  invest- 
ed, and  that  a  portion  thereof  still  remains  in- 
vested in  the  manner  in  which  it  was  invest- 
ed as  aforesaid  by  the  said  Emma  Morrow, 
and  that  the  said  Walden  Morrow  and  George 
Morrow  have  been  receiving  the  returns  from 
such  investment,  and  now  have  the  owner- 
ship and  control  and  the  benefit  and  advan- 
tage thereof;  that  the  said  Walden  Morrow 
became  of  age  in  the  year  1891,  and  is  now 
about  31  years  old,  and  that  the  said  George 
Morrow  became  of  age  In  the  year  1897,  and 
is  now  25  years  old;  that  the  said  Walden 
Morrow  and  George  Morrow,  both  before 
and  since  they  respectively  became  of  age, 
had  full  knowledge  of  all  the  facts  hereinbe- 
fore set  forth  with  respect  to  the  said  lease 
to  McKeown  and  the  disposition  of  the  mon- 
ey arising  therefrom;  that  they  knew  that  the 
said  lease  had  been  made  in  the  manner  in 
-which  it  was  made,  and  that  the  said  Emma 
Morrow  had  received  the  said  sum  of  money 
from  the  said  McKeown,  and  that  she  had 
expended  portions  of  It,  as  hereinbefore  set 
forth,  In  the  payment  of  the  said  debts,  and 
that  she  had  invested  the  residue  In  the  man- 
ner hereinbefore  stated;  and  that  the  said 
McKeown  had  in  good  faith  begun  and  car- 
ried forward  operations  under  the  said  lease, 
in  which  he  had  expended  a  large  amount  of 
money;  and  that  after  the  drilling  of  the  first 
two  wells  the  said  McKeown  and  those  claim- 
ing imder  him  continued  to  assert  the  validity 
of  Xbe  said  lease  and  to  claim  all  rights  un- 
der It;  and  that  the  said  McKeown  heirs 
bad  transferred  and  assigned  the  said  lease 
to  these  defendants;  and  that  these  defend- 
ants were  in  good  faith  claimhig  to  be  the 
owners  of  the  said  lease  and  of  the  rights 
and  property  described  therein;  and  that  nei- 
ther the  said  Walden  Morrow  or  the  said 
George  Morrow,  after  coming  of  age,  re- 
spectively, as  aforesaid,  either  objected  to  the 
said  lease  as  it  was  made,  nor  the  exercise 
by  the  lessee,  or  those  claiming  under  him, 
of  the  rights  provided  for  In  the  said  lease, 
nor  to  the  disposition  which  bad  been  made 


of  the  money  received  by  the  said  Emma  Mor- 
row in  consideration  of  the  said  lease,  nor 
did  either  of  them  attempt  or  offer  to  refund 
to  the  said  McKeown,  or  those  claiming  un- 
der him,  the  money  which'  had  been  paid  as 
aforesaid,  and  of  which  they  received  the  full 
benefit,  nor  did  they  or  either  of  them  in  any 
manner  attempt  to  repudiate  the  said  lease. 
On  the  contrary,  for  years  after  they  respec- 
tively became  of  age  they  permitted  the  en- 
tire situation  to  stand  as  It  had  been  created 
by  the  acts  of  their  guardian  as  hereinbefore 
set  forth.  Defendants  are  advised  and  allege 
that  the  conduct  of  the  said  George  Morrow 
and  Walden  Morrow  in  this  regard  has  been 
such  as  to  confirm  and  establish  as  valid  the 
acts  of  the  said  Emma  Morrow  with  respect 
to  the  said  lease,  and  to  estop  the  said  George 
Morrow  and  Walden  Morrow  "from  treating 
the  said  lease  as  in  any  respect  invalid. 

Depositions  were  taken  and  filed  in  the 
cause  by  both  plaintiffs  and  defendants.  On 
the  25th  day  of  April,  1902,  the  cause  was 
heard  before  and  submitted  to  the  court,  and 
a  decree  was  therein  made  and  entered  de- 
claring the  said  lease  made  by  Emma  Mor- 
row, In  her  own  right  and  as  guardian,  to 
John  McKeown,  bearing  date  on  the  2d  day 
of  November,  1888,  to  be  Illegal,  null,  and 
void,  the  temporary  injunction  awarded 
theretofore  was  perpetuated,  and  the  cause 
was  referred  to  a  commissions  to  ascertain 
and  report  an  account  of  the  oil,  and  value 
thereof,  produced  from  the  said  land  by  Sut- 
ton Bros.  From  the  said  two  decrees  de- 
fendants appeal,  and  say  that  it  was  error 
for  the  circuit  court  to  overrule  the  defend- 
ants' motion  to  dissolve  said  injunction;  er- 
ror to  decree  that  the  McKeown  lease  was 
Illegal,  null,  and  void;  error  to  declare  the 
McKeown  lease  absolutely  void,  and  to  refuse 
to  recognize  at  least  the  rights  of  defendants 
under  it  derived  from  Emma  Morrow's  dow- 
er Interest  in  the  land. 

The  first  question  to  be  considered  and  de- 
termined is  the  alleged  invalidity  of  the  lease 
to  McKeown.  In  the  case  of  South  Penn  Oil 
Co.  V.  Mclntire  et  aL,  44  W.  Va.  305,  28  S.  K 
926,  it  is  held:  "Petroleum  oil,  as  It  is  found 
In  the  crevices  of  the  rock,  is  part  of  the 
realty,  and  embraced  in  the  comprehensive 
idea  which  the  law  attaches  to  the  word 
'land.'  The  only  manner  in  which  a  guard- 
ian can  lease  or  sell  the  land  of  his  ward  for 
the  purpose  of  its  development,  or  any  other 
purpose,  is  in  the  manner  prescribed  by  stat- 
ute, under  a  decree  of  the  court.  A  guardian 
has  ordinarily  power  to  lease  any  of  his 
ward's  property  of  such  character  as  makes 
It  the  subject  of  a  lease;  but  without  ap- 
proval of  the  orphans'  court  he  cannot  dis- 
pose of  any  part  of  the  realty.  Oil  is  a  min- 
eral, and,  being  a  mineral,  is  part  of  the 
realty;  and  a  guardian  cannot  lease  the  land 
of  his  ward  for  the  purpose  of  its  develop- 
ment, as  It  would,  in  effect,  be  the  grant  of  a 
part  of  the  corpus  of  the  estate  of  his  ward." 
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Wilson  et  al.  v.  Youst  et  al.,  43  W.  Va.  826, 
834,  28  S.  E.  781,  39  L.  R.  A.  292;  Code  1899, 
2,  83,  §S  2,  12.  The  said  lease,  tested  by  the 
autboritles  cited,  .was  and  is  without  legal 
validity  to  bind  Walden  and  George  Morrow, 
or  either  of  them.  As  above  shown,  it  is 
claimed  by  the  defendants  in  their  answer 
that  said  Walden  and  George  Morrow  are 
estopped  from  refusing  to  be  bound  by  said 
lease.  It  appears  by  the  evidence  that  Mc- 
Keown,  about  a  year  after  the  date  of  the 
lease  to  him,  drilled  one  well  on  the  land,  in 
which  there  was  some  showing  of  oil;  that 
ho  then  drilled  a  dry  hole;  that  afterwards. 
In  1890  or  1891,  he  moved  everything  belong- 
ing to  him  from  the  land,  and  has  not  since 
operated  thereon;  that  he  has  made  no  claim 
to  said  land  since  bis  removal  therefrom  as 
aforesaid;  and  that  he  has  paid  no  rentals  or 
royalties  for  said  lease  to  the  said  Emma, 
Walden  and  George  Morrow,  or  to  either  of 
them.  The  evidence  proves  the  receipt  of 
said  $4,500  by  Emma  Morrow  from  said  Mc- 
Eeown,  and  the  disbursements  and  use  of  the 
same  by  Emma  Morrow,  substantially  as 
stated  In  said  answer.  It  is  also  shown  that 
Mrs.  Morrow  made  objection  to  said  Sutton 
Bros,  coming  upon  the  land  to  operate  under 
said  McKeown  lease,  and  that  this  objection 
was  made  to  said  Alden  H.  Sutton,  Just  as 
be  was  coming  upon  the  land  with  the  first 
load  of  materials,  on  the  first  day  that  they 
were  working  on  the  land.  It  Is  further 
shown  that  the  said  written  notice  was  serv- 
ed on  said  Alden  H.  Sutton  on  the  19th  day 
of  January,  1901,  after  defendants  (Sutton) 
had  material  on  the  ground  for  drilling  pur- 
poses, but  before  defendants  commenced  to 
drilL  It  also  appears  that  Alden  H.  Sutton 
was  Informed  by  Walden  Morrow  at  the  time 
said  notice  was  served  upon  htm  that  the 
McKeown  lease  was  invalid,  that  the  Mor- 
rows bad  leased  the  land  to  Haskells,  and 
that,  if  the  Suttons  went  in  under  the  Mc- 
Keown lease,  they  would  do  so  on  their  own 
responsibility.  It  does  not  appear  that  at  the 
time  of  the  execution  of  the  McKeown  lease 
*he  said  Walden  or  George  Morrow  knew 
anything  about  the  payment  of  said  $4,500  by 
McKeown  to  their  mother;  and  it  does  not 
appear  that  either  of  them  ever  received,  or 
personally  tised  or  controlled,  any  part  of 
said  money;  or  that  McKeown  was  moved 
by  any  words  or  acts  or  representations  of 
the  Morrows,  or  by  their  silence,  to  take  such 
lease,  or  to  pay  said  money,  but  evl'dently 
hazarded  his  action  on  his  own  Judgment. 
The  defendants  Sutton  Bros.,  went  upon  the 
land  under  this  invalid  lease,  with  notice  of 
Its  legal  invalidity.  They  not  only  held  the 
paper  by  assignment,  but  were  also  notified 
by  Haskell  and  Walden  Morrow  of  the  claim 
of  plaintiffs  that  said  lease  was  void.  There 
was  no  lease  made  by  either  Walden  or 
George  Morrow  to  McKeown,  and  no  con- 
tractual relation  existed  between  them.  So 
tar  as  this  record,  discloses,  neither  Walden 


nor  George  Morrow  did,  or  omitted  to  do, 
anything  that  can  estop  them  from  refusing 
to  be  bound  by  said  McKeovm  lease.  Wil- 
liamson V.  Jones  et  al.,  43  W.  Ya.  562,  572, 
et  seq.,  27  S.  E.  411,  38  L.  R.  A.  694,  64  Am. 
St  Rep.  891;  Bettman  v.  Harness,  42  "W.  Va. 
433,  26  S.  B.  271,  36  L.  B.  A.  566.  The  title 
to  the  oil  and  gas  in  said  land  could  not  be 
passed  to  defendants  in  that  way. 

It  is,  also  claimed  by  appellants  that  Em- 
ma Morrow  had  the  right  to  convey  her  own 
interests  In  the  land,  whatever  they  may 
have  been;  and  that  under  the  McKeown 
lease  defendants  were  entitled  to  all  of  the 
oil  and  gas  rights  which  she  owned,  and  were 
entitled  to  stand  in  her  place  with  respect  to 
the  oil  and  gas  in  the  land.  As  stated  in 
South  Penn  Oil  Co.  v.  Mclntire  et  al.,  44  W. 
Va.  305,  28  S.  B.  926:  "Petroleum  oil,  as  it 
Is  found  in  the  crevices  of  the  rock.  Is  part 
of  the  realty,  and  embraced  in  the  compre- 
hensive idea  which  the  law  attaches  to  the 
word  'land.'"  In  Wilson  et  al.  v.  Youst  et 
al.,  43  W.  Va.  834,  28  S.  E.  784,  39  L.  R.  A. 
292,  it  is  also  said:  "So,  Washb.  Real  Prop, 
p.  208,  states  the  law  thus:  *A  widow  is  enti- 
tled to  dower  in  mines  belonging  to  her  hus- 
band in  fee,  which  may  have  been  opened  dur- 
ing his  lifetime,  whether  with  his  own  band 
or  that  of  another.  •  •  •  But  though  she 
may  work  an  open  mine,  under  her  claim  of 
dower,  to  exhaustion,  she  may  not  open  new 
ones,  even  within  the  land  set  apart  to  her  as 
dower.'  "  The  question  is  whether  petroleum 
oil,  as  it  is  found  in  the  rock  beneath  the  sur- 
face, is  part  of  'the  real  estate  in  which  it  is 
found;  and  the  same  law  that  applies  to  the 
ownership  of  the  surface  and  the  soil  applies 
to  It  This  question  has  been  passed  upon  by 
the  courts  of  last  resort  in  different  states. 
Gould,  in  his  valuable  work  on  Waters,  In 
section  291,  says:  "Petroleum  oil,  like  sub- 
terranean water,  is  Included  in  the  compre- 
hensive idea  which  the  law  attaches  to  the 
word  land,'  and  is  a  part  of  the  soil  in  which 
it  Is  found.  •  •  •  A  lease  of  land  for  the 
purpose  of  mining  oil,  coal,  rock,  or  carbon 
oil  passes  a  corporeal  interest  which  is  the 
proper  subject  of  an  action  of  ejectment;  and 
proportionate  share  of  the  oil  to  be  produced 
by  an  oil  well  is  an  Interest  In  land,  a  parol 
sale  of  which  is  void  under  the  statute  of 
frauds."  The  same  doctrine  Is  held  to  be  the 
law  as  to  natural  gas.  Williamson  v.  Joaes. 
3&  W.  Va.  231.  257,  19  S.  E.  436,  26  L.  R.  A. 
222. 

Emma  Morrow's  dower  in  the  land  bas 
dever  been  assigned  to  her.  In  George  r. 
Hess,  48  W.  Va.  534,  537,  37  S.  B.  561,  565. 
the  court  says,  citing  10  Am.  A  Eng.  Kncy. 
Law  (2d  Ed.)  144:  "In  fact  that  work,  page 
147,  says  that  until  actual  assignment  of 
dower  the  widow  cannot  alien  or  subject  her 
dower  to  the  iwyment  of  debts,  and  that  nei- 
ther process  of  law  nor  her  own  act  can 
transfer  her  right  to  a  stranger,  so  as  to 
confer  on  him  a  right  of  action  at  law  for 
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the  dower.  She  cannot  convey  her  contln- 
gent  dower."  Again,  on  the  same  page,  It  Is 
stated:  "She  la  not  eelsed  of  any  part  of  the 
land,  on  the  death  of  her  husband,  by  any 
right  of  dower,  until  it  is  assigned  to  her." 
Emma  Morrow,  therefore,  could  not  and  did 
not,  in  the  legal  sense,  transfer  or  convey 
her  dower  Interest  In  said  land  to  McKeown 
by  said  lease  of  November  2,  1888.  She  had 
no  other  Interest  In  the  land.  The  said  lease 
to  McKeown  was  and  is  void,  and  Is  of  no 
effect  as  to  the  Morrows,  or  either  of  them. 
It  was  not  ratified  by  either  Walden  or 
George  Morrow.  In  order  that  a  contract 
made  during  infancy  may  be  ratified  after 
full  age,  it  must,  of  necessity,  be  a  contract 
merely  voidable.  The  lease  under  considera- 
tion, being  void,  cannot  be  confirmed.  Noth- 
ing but  a  new  agreement,  made  after  full 
age,  could  deprive  the  Morrow  heirs  of  their 
land,  and  none  such  is  alleged.  Del  linger  v. 
Folte,  93  Va.  729,  734,  25  S.  B.  998;  Mechem, 
Law  of  Agency,  §  114;  Clark  on  Con.  724; 
Hammon  on  Con.  {  26.  The  premises  had 
been  abandoned  by  McKeown.  Sutton  Bros, 
took  no  better  right  to  the  land  than  Mc- 
Keown or  bis  estate  had  thereto  under  the 
lease  at  the  time  of  the  assignment  thereof 
to  them.  The  lease  made  by  Emma  Mor- 
row, Walden  Morrow,  and  George  Morrow  to 
Wm.  A.  Haskell,  bearing  date  on  the  4th 
day  of  August,  1900,  is  by  them  alleged  to  be 
a  valid  and  binding  contract  on  and  between 
themselves  for  the  purposes  therein  stated. 
The  Morrows  were  the  undisputed  owners 
of  said  land,  subject  to  the  lease  made  to 
Haskell,  who  was  legally  entitled  to  search 
for  and  produce  oil  from  said  land.  Suttons 
were  occupying  a  part  of  the  land,  operating 
thereon  and  removing  oil  tlieref vom  under 
their  void  lease,  thus  working  In'eparable  In- 
Jui7  to  the  property  of  plaintiffs.  Bettman 
▼.  Harness,  42  W.  Va.  433,  26  S.  B.  271,  36 
li.  R.  A.  566;  Anderson  v.  Harvey's  Heirs, 
10  Grat  886.  "It  makes  no  difference,  if 
the  elements  of  irreparable  injury  be  present, 
whether  the  party  doing  it  be  solvent  or 
not."  Bettman  t.  Harness,  42  W.  Va.  437, 
26  S.  B.  272.  36  L.  R.  A.  566.  Under  the  ad- 
judicated cases  In  this  state  the  plaintiffs 
were  unquestionably  entitled  to  at  least  the 
temporary  Injunction  awarded  to  them  in 
this  cause  on  the  18th  day  of  October,  1901. 
Freer  et  al.  v.  Davis  et  al.  (W.  Va.)  43  S.  B. 
164  et  seq.;  Bettman  v.  Harness,  42  W.  Va. 
433,  26  S.  B.  271,  86  L.  R.  A.  566,  and  cases 
cited;  2  Snyder  on  Mines,  }§  1628,  1620. 
There  Is  no  reason  stated  by  appellants  why 
said  injunction  should  have  been  dissolved 
on  the  31st  day  of  December,  1901.  We  see 
no  error  in  the  refusal  of  the  court  to  dis- 
solve the  Injunction  at  that  time. 

The  most  Important  question  in  the  case 
to  be  determined  is  the  extent  to  which  a 
court  of  equity  will  take  jurisdiction  of,  and 
finally  adjudicate  between  the  parties,  the. 
matters  alleged  in  the  bill.  It  is  urged  here 
that  the  acts  of  the  defendants  are  mere  tres- 


passes, for  which  the  plaintiffs  have  &  plain, 
adequate,  and  complete  remedy  in  an  action 
at  law.  The  bill  alleges  that  James  W.  Mor- 
row died  seised  and  In  possession  of  said 
tract  of  land.  It  appears  that  It  descended 
to  Walden  and  George  Morrow  in  fee,  sub- 
ject to  the  dower  interest  therein  of  their 
mother,  Emma  Morrow,  and  that  plaintiffs 
were  In  possession  thereof.  This  is  not  de- 
nied. It  is  not  shown -that  plaintiffs  Mor- 
row were  at  any  time  out  of  the  actual  pos- 
session of  said  land,  except  of  such  parts 
thereof  as  were  occupied  by  McKeown  and 
the  Suttons  while  they  were  drilling  for  oil 
as  aforesaid.  The  evidence  proves  that  Em- 
ma Morrow  was  then  living  upon  the  farm. 
3  Pomeroy's  Bq.  Jur.  §  1398,  says:  "The  Ju- 
risdiction of  courts  of  equity  to  remove 
clouds  from  title  is  well  settled,  the  relief 
being  granted  on  the  principle  quia  timet; 
that  is,  that  the  deed  or  other  Instrument  or 
proceeding  constituting  the  cloud  may  be 
used  to  injuriously  or  vexatiously  embarrass 
or  affect  a  plaintiff's  title."  But  It  may  be 
contended  that.  Inasmuch  as  the  McKeown 
lease  was  and  Is  void',  the  court  will  not  ex- 
ercise its  Jurisdiction  to  remove  the  doud, 
for  the  assumed  reason  that  there  is  no 
clond.  Some  courts  have  so  held,  but  we  do 
not  understand  that  to  be  the  law  in  this 
state.  In  Ambler,  Trustee,  v.  Leach,  15  W. 
Va.  696,  the  court  says:  "As  a  void  judgment 
Is  a  cloud  upon  the  title  of  the  real  estate 
of  the  defendant  or  his  trustee,  and  is,  there- 
fore, calculated  to  produce  an  injury,  the  de- 
fendant or  his  trustee  may,  as  a  general 
rule,  maintain  a  bill  to  have  such  cloud  re- 
moved." Johnson  et  al.  v.  Johnson  et  al., 
30  HI.  215,  224;  Hamilton  v.  Cummlngs,  1 
Johns.  Oh.  517.  We  think  the  bill  can  be  en- 
tertained in  this  case  not  only  for  the  pur- 
pose of  the  temporary  Injunction,  but  also 
for  the  cancellation  of  the  McKeown  lease, 
and  for  the  removal  of  the  cloud  which  it 
creates  upon  the  title  of  the  Morrows  to  the 
land.  Moore  v.  McNutt,  41  W.  Va.  695,  700, 
24  S.  E.  682;  Hoopes  v.  Devaughn  et  al.,  43 
W.  Va.  447,  27  S.  E.  251;  Eckman  v.  Bck- 
man,  65  Pa.  269;  Hager  v.  Shlndler,  29  Gal. 
47-55;  Day  Co.  v.  The  State,  68  Tex.  520. 
537,  4  S.  W.  865;  3  Pom.  Eq.  Jur.  {  1399; 
Hogg's  Eq.  Pr.  S!  46,  47.'  Although  the  Mc- 
Keovm  lease  was  void  for  the  reason  stated, 
it  had  been  placed  on  record,  and  the  assign- 
ment thereof  to  Sutton  Bros,  as  well;  and 
was  then  asserted  by  said  Sutton  Bros,  as 
valid  and  binding  on  the  plaintiffs. 

Having  determined  that  the  court  can  and 
will  take  jurisdiction  as  to  the  cancellation 
of  the  McKeown  lease  and  the  removal  of 
the  cloud  which  it  creates  on  the  plaintiffs' 
title  to  said  land,  and  that  the  temporary  In- 
junction was  properly  awarded  and  contin- 
ued in  force,  what  Is  the  further  duty  of  the 
court?  Must  the  plaintiffs  be  dismissed,  and 
sent  to  a  court  of  law,  therein  to  institute 
and  prosecute  thehr  action  for  the  eviction 
of  the  defendants  and  the  recovery  of  dam- 


Digitized  by  V^jOOQ  IC 


538 


44  SOUTHEASTERN  REPORTER. 


CW.  Va. 


ages  for  the  trespass  committed,  or  will  a 
court  of  equity,  having  talcen  Jurisdiction,  go 
on,  and  do  complete  ju8tl<5e  between  the  par- 
ties? In  an  action  at  law  the  court  can 
treat  the  McKeown  lease  as  a  nullity,  and 
reject  It  as  evidence,  but  cannot  cancel  it, 
or  remove  the  cloud  it  creates  on  the  title  of 
the  owners  of  the  land.  That  court,  with  a 
Jury,  if  demanded,  can,  In  Its  generally  slow 
and  expensive  way, '  ascertain  the  damages 
sustained  by  the  plaintiffs,  and  render  Judg- 
ment against  the  defendants  therefor;  but 
it  cannot  restrain  further  acts  of  trespass. 
By  retaining  the  cause  and  adjudicating  the 
matters  In  difference  between  the  parties,  a 
multiplicity  of  suits  may  be  avoided.  1  Pom. 
Eq.  Jur.  §  243,  says:  "The  multiplicity  of 
suits  to  be  avoided,  which  are  generally  ac- 
tions at  law,  shows  that  the  legal  remedies 
are  inadequate,  and  cannot  meet  the  ends  of 
Justice,  and  therefore  a  court  of  equity  In- 
terferes; and,  although  the  primary  rights 
and  Interests  of  the  parties  are  legal  in  their 
nature, .  it  takes  cognizance  of  them,  and 
awards  some  specific  *  equitable  remedy, 
which  gives,  perhaps,  in  one  proceeding, 
more  substantial  relief  than  could  be  obtain- 
ed In  numerous  actions  at  law.  This  is  the 
true  theory  of  the  doctrine  In  its  application 
to  the  two  jurisdictions."  The  author,  in 
the  same  book,  at  section  ISl,  says:  "The 
concurrent  Jurisdiction  of  equity  to  grant 
remedies  which  are  legal  In  cases  which 
might  come  within  the  cognizance  of  the 
law  courts  is  materially  affected  by  the  oper- 
ation of  two  important  principles,  which  are- 
now  merely  stated,  and  which  will  be  more 
fully  discussed  in  a  subsequent  section.  The 
first  of  these  principles  Is  that,  when  a  court 
of  equity  has  jurisdiction  over  a  cause  for 
any  purpose,  it  may  retain  the  cause  for  all 
purposes,  and  proceed,  to  a  final  determina- 
tion of  all  the  matters  at  issue.  For  this 
reason.  If  the  controversy  contains  any  equi- 
table feature,  or  requires  any  purely  equita- 
ble relief  which  would  belong  to  the  ezdn- 
slve  jurisdiction,  or  involves  any  matter  per- 
taining to  the  concurrent  Jurisdiction,  by 
means  df  which  a  court  of  equity  would  ac- 
quire, as  It  were,  a  partial  cognizance  of  It, 
the  court  may  go  on  to  a  complete  adjudica- 
tion, and  may  thus  establish  purely  legal 
rights  and  grant  legal  remedies  which  would 
otherwise  be  beyond  the  scope  of  Its  anthor- 
Ity."  Hoopes  v.  Devaughn,  supra.  Uttie,  If 
anything,  can  be  added  to  what  has  been  so 
well  stated  In  Bettman  v.  Harness  as  to  the 
characteristics  of  Irreparable  Injury  to  real 
estate.  We  know  that  lands  worth  In  the 
market  practically  nothing  a  few  years  ago, 
by  reason  of  the  discovery  of  coal,  oil,  or  gas 
thereon,  or  near  thereto,  now  sell  for  large 
sums  per  acre.  While  the  quantity  and 
quality  of  coal  can  be  substantially  ascer- 
tained by  proper  tests,  no  one  can  determine 
In  advance  the  amount  of  oil  or  gas  which 
may  be  produced,  how  much  will  be  lost  by 
nnsldllful  or  negligent  operations  in  Its  pro- 


duction, or  how  much  It  would  realize  In 
money  were  It  to  remain  In  the  earth  a  few 
years  longer.  It  will  not  do  to  say  that  It 
Is  to  the  Interest  of  the  landowner  to  have 
exploration  and  development  of  his  holdings; 
that  be  generally  wants  his  coal,  oil,  and  gas 
produced  and  marketed;  and  that  the  tres- 
passer who  takes  those  valuable  properties- 
parts  of  the  real  estate— can  be  compelled  to 
respond  therefor  In  damages.  It  Is  true 
that  the  quantity  of  oil  or  gas  actually  run 
Into  the  pipe  line  may  be  accurately  ascer- 
tained, and  the  value  thereof  determined,  by 
the  market  value  at  that  time;  but  who  can 
measure  the  amount  of  the  part  which  may 
escape  or  be  destroyed  by  conflagration  or 
otherwise  In  Its  production?  Unlike  timber, 
coal,  and  marble,  oil  and  gas  are  "fugitive" 
and  "volatile"  in  character.  The  owner  may 
lease  his  lands  therefor  to  a  person  of  his 
own  selection,  but  because  he  does  so  a  tres- 
passer should  not  be  accorded  the  same  le- 
gal rights  on  or  to  the  land  as  the  lawful 
lessee  thereof.  The  owner  Is  not  obliged  to 
surrender,  whether  he  will  or  not,  his  prop- 
erty to  another  individual.  The  state,  by 
virtue  of  Its  authority  of  eminent  domain, 
cannot  take  or  Injure  private  property  for 
public  use  without  Just  compensation  to  the 
owner  thereof.  The  trespasser  should  not 
be  permitted  to  take  the  most  valuable  part 
of  the  freehold  from  the  owner;  waste  It  by 
bis  negligence  or  unskillfulness;  then  es- 
cape liability  with  such  damages  therefor  as 
may  be  ascertained  end  fixed  by  a  court  or 
jury;  and  afterwards,  perhaps,  be  entirely 
relieved  from  any  payment  by  the  use  of  an 
exemption  list,  under  the  statute,  or  a  pro- 
ceeding In  bankruptcy. 

It  is  conceded  that  In  cases  of  this  char- 
acter, where  Irreparable  Injury  is  being  done 
or  threatened  to  real  estate,  an  Injunction  is 
proper.  It  may  be  profitable  to  ascertain 
what  the  courts  have  decided  upon  this  ques- 
tion: In  Sanderlin  v.  Baxter,  76  Va.  299, 
806,  44  Am.  Rep.  165,  the  court  says:  "By  the 
term  'irreparable  injury'  It  Is  not  meant  that 
there  must  be  no  physical  possibility  of  re- 
pairing the  injury.  All  that  is  meant  is  that 
the  Injury  would  be  a  grievous  one,  or  at 
least  a  material  one,  and  not  adequately  re- 
parable In  damages.  Kerr  on  Inj.  c.  15,  {  1, 
p.  199.  The  injury  to  Baxter's  land  would 
be  material,  and  disease  and  death  merely 
would  be  grievous.  For  such  injuries  there 
could  be  no  Just  compensation  in  dollars  and 
cents."  Moore  v.  Steelman,  80  Va.  331,  340, 
and  cases  cited;  1  Bart.  Chy.  Pr.  430;  Com. 
V.  Pitts.  &  Conn.  R.  R.  Co.,  24  Pa.  159,  82 
Am.  Dec.  372.  In  WUmarth  v.  Woodcock, 
58  Mich.  482,  485,  25  N.  W.  475,  47G,  it  is 
Stated:  "The  bill  states  a  case  for  equitable 
relief.  The  continual  invasion  of  complain- 
ant's rights  of  property  by  the  maintenance 
of  the  projection  of  the  cornice  over  her 
north  line,  constituting  a  permanent  Injury 
to  and  depreciation  of  her  property,  address- 
es itself  to,  and  calls  in  exercise  the  equita 
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blc  Jurisdiction  of,  the  court.  No  remedy  at 
law  Is  adequate,  owing  to  the  uncertain^  of 
the  measure  of  damages  to  afford  complete 
compensation.  In  one  sense  It  Is  taking  her 
property  without  condemnation  and  without 
due  process  of  law.  No  person  can  be  per- 
mitted to  reach  oat  and  appropriate  the  prop- 
erty of  another,  and  secure  to  himself  the 
adverse  enjoyment  and  use  thereof,  which  -in 
a  few  years  will  ripen  Into  an  absolute  own- 
ership by  adverse  possession.  •••  Ir- 
reparable injury,  in  the  sense  in  which  it  is 
used  in  conferring  Jurisdiction  upon  courts 
of  equity,  does  not  mean  that  the  injury 
complained  of  is  Incapable  of  being  meas- 
ured by  a  pecuniary  standard."  Wilson  v. 
City  of  Mineral  Point,  39  Wis.  160.  In  West- 
em  Union  Telegraph  Co.  v.  Rogers,  42  N.  J. 
Eq.  313,  314, 11  AO.  14, 15,  it  is  said:  "Again, 
it  Is  urged  that  the  complainant  cannot  be 
beard  in  this  court  because  the  court  never 
exercises  Jurisdiction,  unless  It  appears  that 
the  damages  threatened  are  irreparable. 
This,  it  is  true,  is  one  well-settled  rule;  but 
another  is  equally  well  settled,  viz.,  that  a 
party  will  not  be  driven  to  his  legal  remedy 
where  it  may  appear  that  that  remedy  will 
prove  Inadequate.  In  this  case  there  can 
be  no  doubt  but  tliat  the  complainant  could 
at  law  recover.  But  recover  what?"  "By 
the  term  irreparable  injury,'  It  is  not  meant 
there  must  be  no  physical  possibility  of  re- 
pairing the  Injury.  All  that  is  meant  is  that 
the  Injury  would  be  a  grievous  one,  or  at 
least  a  rational  one,  and  not  adequately  re- 
parable by  damages  at  law;  and  by  the  term 
'the  inadequacy  of  the  remedy  by  damages' 
Is  meant  that  the  damages  obtainable  at  law 
are  not  such  a  compensation  as  will.  In  ef- 
fect, though  not  in  specie,  place  the  parties 
In  the  position  In  which  they  formerly  stood. 
The  fact  that  the  amount  of  damage  cannot 
be  accurately  ascertained  may  constitute  Ir- 
reparable damage.  It  Is  no  objection  to  the 
exercise  of  the  Jurisdiction  by  injunction  that 
a  man  may  have  a  legal  remedy.  The  ques- 
tion In  all  cases  Is  whether  the  remedy  at 
law  is,  under  the  circumstances  of  the  case, 
full  and  complete."  Wahle  v.  Selnbach,  76 
UL  826;  And.  L.  Die.  546;  McMillan  v.  Fer- 
rell,  7  W.  Va.  230.  In  this  suit  the  parties 
and  subject-matter  are  before  the  court;  the 
oil  produced  from  the  land  is  yet  In  the  pipe 
line  of  the  defendant  pipe  Une  company,  un- 
sold; the  defendants  threaten  to  drill  other 
wells  and  produce  more  oil— take  out  .and  re- 
move a  valuable  part  of  the  land.  Must  the 
owners  of  the  property  stand  by,  and  see  a 
most  material  and  valuable  portion  of  their 
land  taken  without  authority  of  law,  and 
tben  be  compelled  to  go  into  a  court  of  law 
for  redress?  Can  It  be  said  that  a  court  of 
equity  Is  powerless  to  ascertain  the  value  of 
the  oil  already  taken;  to  hold  and  apply 
the  proceeds  of  the  sale  of  the  oil  on  hand 
to  the  discharge  of  the  defendants'  liability 
when  determined;  and  to  perpetually  re- 
strain the  wrongdoers  from  further  acta  of 


trespass?  We  tlilAk  not.  The  bill  in  this 
cause,  tested  by  the  authorities,  can  be  en- 
tertained for  the  purposes  stated  therein. 

Therjs  Is  no  error  in  the  decrees  complained 
of.    They  must  be  affirmed. 

DENT,  J.  (dissenting).  The  first  question 
that  presents  itself  Is  as  to  whether  there 
is  any  equity  In  the  bill,  or  are  the  grounds 
alleged  mere  equitable  pretexts  to  avoid  a 
suit  at  law?  The  plaintiffs  Frank  Haskell 
and  William  Haskell  are  the  oil  lessees; 
George  Morrow  and  William  Morrow,  who 
Join  In  the  bill,  are  the  owners  of  the  land; 
while  the  plaintiff  Emma  Morrow  has  a  dow- 
er Interest  therein.  The  bill,  on  its  face, 
shows  tliat  it  Is  to  enjoin  a  trespass.  Its 
object  is  to  determine  the  right  of  possession. 
The  defendants  are  In  possession  operating 
for  oil  and  gas.  Oil  lessee  plaintiffs  have 
never  been  In  possession.  It  is  settled  law 
that  equity  has  no  jurisdiction  to  restrain 
a  trespass  or  settle  the  right  of  possession. 
McMillan  v.  Ferrell,  7  W.  Va.  223;  Cox  v. 
Douglass,  20  W.  Va.  175;  Schoonover  v. 
Bright,  24  W.  Va.  698;  Cresap  v.  Kemble,  26 
W.  Va.  603;  Watson  v.  Ferrell,  34  W.  Va. 
406,  12  S.  B.  724;  Clayton  v.  Barr,  34  W.  Va. 
290,  12  S.  E.  704;  Bums  v.  Mearns,  44  W. 
Va.  744,  30  S.  E.  112.  But  It  Is  said  this 
is  a  case  of  irreparable  damage,  sustained 
by  Bettman  v.  Harness  et  al.,  42  W.  Va. 
433,  26  S.  E.  271,  36  L.  R.  A.  566.  In  that 
case  it  was  held  in  broad  terms  without 
quallflcatlon  that:  "The  unlawful  extraction 
of  petroleum,  oil,  or  gas  from  land,  they 
being  part  of  the  land.  Is  an  act  of  irrepara- 
ble injury.  Equity  will  enjoin  it"  This  Is 
undoubtedly  the  rule  in  cases  of  waste  com- 
mitted by  the  life  tenant,  or  one  Joint  ten- 
ant against  another,  for  the  reason  that  a 
suit  at  law  for  possession  cannot  be  main- 
tained, and  the  waste  committed  tends  to 
the  destruction  of  the  inheritance.  William- 
son V.  Jones,  39  W.  Va.  231,  19  S.  E.  436, 
25  L.  B.  A.  222;  Trees  v.  Eclipse  Oil  Co., 
47  W.  Va.  107,  84  S.  B.  933;  Anderson  v. 
Harvey's  Heirs,  10  Grat  386,  398.  In  the 
case  of  Williamson  v.  Jones  it  was  held  that: 
"Petroleum  or  mineral  oil  In  place  is  as  much 
a  part  of  the  realty  as  timber,  coal,  iron  ore, 
or  salt  water."  Hence  the  same  rules  which 
apply  as  to  the  taking  of  the  one  should  ap- 
ply as  to  the  taking  of  the  other.  The  ex- 
traction of  petroleum  oil  Is  no  more  an  Ir- 
reparable injury  to  land  than  to  dig  coal 
or  cut  down  timber.  As  it  Is  said  In  Bett- 
man V.  Harness:  "The  word  'Irreparable' 
means  that  which  cannot  be  repaired,  restor- 
ed, or  adequately  compensated  for  in  mon- 
ey, or  where  the  compensation  cannot  be 
safely  measured."  Under  this  rule  Irrepara- 
ble damage  can  never  be  done  by  the  extrac- 
tion of  petroleum  oil  when  it  Is  run  Into  the 
pipes  of  and  measured  by  a  pipe  line  com- 
pany, for  the  true  quantity  and  value  there- 
of is  ascertained  and  determined  by  the  mar- 
I  ket  standard,  and,  unless  the  extractor  of 
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the  oil  and  the  pipe  line  company  are  both 
insolvent,  tliere  Is  no  danger  of  loss  to  the 
owner  of  the  oil.  But  It  is  said,  is  not  the 
owner  of  the  oil  entitled  to  keep  "his  own 
oil  in  bis  own  soil"?  Yes,  but  so  is  the  own- 
er entitled  to  keep  his  own  timber  on  bis 
own  land,  and  bis  own  coal  in  bis  own  coal 
bank.  And  undoubtedly,  where  the  owner  is 
not  in  such  legal  situation  that  he  can  sue 
for  possession,  and  the  act  complained  of 
tends  to  the  waste  and  destruction  of  bis 
estate  or  inheritance,  he  may  sue  in  equity. 
On  the  other  hand,  where  he  is  in  condition 
to  sue  for  possession,  and  there  Is  no  pos- 
sible danger  of  loss,  the  damages  being  easy 
of  pecuniary  estimation,  and  the  parties  lia- 
ble therefor  perfectly  solvent,  the  remedies 
at  law  are  sufilcient  and  adequate,  it  matters 
not  whether  the  substance  involved  is  oil, 
coal,  iron  ore,  or  timber. 

When  the  owner  of  land  has  granted  away 
the  right  to  extract  the  oil,  he  can  no  longer 
complain  that  he  Is  injured  by  the  unlawful 
extraction  thereof,  especially  if  he  is  secure 
in  his  royalty;  for,  having  released  his  right 
to  retain  the  oil  in  place,  its  extraction  can 
no  longer  be  said  to  be  destructive  of  his  es- 
tate either  in  remainder  or  reversion,  or  that 
the  injury  is  remediless.  Koen  t.  Bartlett 
41  W.  Va.  559,  28  8.  B.  664,  31  L.  R.  A.  128, 
66  Am.  St  Rep.  884.  The  right  left  to  the 
owner  Is  the  receipt  of  the  royalty,  and,  this 
being  secured  to  him  under  both  the  subse- 
quent and  prior  leases,  he  can  be  in  no  wise 
Injured  by  the  extraction  of  the  oil,  whether 
done  by  the  prior  or  subsequent  lessees.  The 
owners  of  the  land  In  this  case  are  in  no  dan- 
ger of  loss,  for  under  both  leases  their  royalty 
Is  secure  to  them,  and  they  have  wholly 
parted  with  their  right  to  have  their  oil  re- 
tained in  place.  Theh:  royalty  In  both  instan- 
ces they  receive  through  the  pipe  line.  Hence, 
as  to  them,  no  Irreparable  injury  has  or  can 
be  inflicted  by  the  extraction  of  the  oil. 
Nor  are  they  liable  on  a  warranty,  express 
or  implied,  as  against  the  prior  lease,  for  the 
subsequent  lessees  took  their  lease  subject 
to  and  with  full  notice  of  the  prior  lease,  as 
the  allegations  qf  the  bill  plainly  show,  and 
were  themselves  to  have  such  prior  lease  de- 
■;lared  invalid.  The  subsequent  lessees  are 
Hlso  without  right  to  maintain  this  suit.  They 
have  no  interest  in  the  oil  in  place.  Their 
only  interest  is  to  have  It  severed,  and  redu- 
ced to  possession.  The  severance  by  the 
prior  lessees  cannot  possibly  be  injurious  to 
them,  much  less  irreparably  so;  for  if  it  is 
their  oil;  they  can  claim  it  in  the  pipe  line, 
where  it  is  perfectly  safe.  The  question  of 
Insolvency,  either  as  to  the  defendants  or 
pipe  line,  is  not  even  mooted.  It  is  said 
their  lease  is,  in  effect,  a  grant  of  a  part  of 
the  corpus  of  the  land.  This,  in  a  limited 
sense,  is  true,  for  it  Is  a  grant  of  the  right 
of  severance  of  a  part  of  the  corpus  of  the 
realty.  So  is  a  grant  of  standing  timber;  yet 
such  grant  amounts  to  a  severance  thereof, 
and   converts   such   timber   Into   personalty 


from  realty.  Warren  v.  Leland,  2  Barb.  (X. 
Y.)  613.  So  the  grant  of  the  right  of  sever- 
ance of  oil  converts  the  oil  that  may  be  after- 
discovered,  and  severed  into  personalty,  hot 
on  account  of  its  peculiar  nature  and, hidden 
condition  the  lessee  acquires  no  estate  in  the 
oil  in  place.  Nor  has  he  any  right  to  keep  It 
^here.  His  interest  is  not  to  do  so,  but  it  la 
his  duty  to  sever  It  at  once,  or  as  soon  as 
practicable,  and  reduce  it  to  possession,  and 
then  It  becomes  his  property,  less  the  royalty. 
He  may  have  the  right  to  the  possession  of 
the  land  and  of  the  oil  produced.  Both  these 
he  may  acquire  by  proper  suit  at  law.  The 
severance  of  the  oil  and  conversion  into  per- 
sonalty takes  place  at  the  date  of  his  lease, 
but  on  account  of  its  fugitive  and  volatile 
character  It  does  not  become  his  property  un- 
til reduced  to  possession  by  himself  or  some 
one  else.  Dark  v.  Jolmston,  56  Pa.  164,  93 
Am.  Dec.  732.  An  unlawful  severance  there- 
of by  prior  lessees,  which  inures  to  his  ben- 
efit, can  in  no  wise  injure  bim,  nor  should 
he  be  beard  to  complain  with  regard  thereto. 
If  a  person  has  the  lawful  right  to  cut  tim- 
ber, and  another  cuts  it  for  him  by  mistake 
or  unlawfully,  the  former,  who  receives  the 
benefit  thereof,  has  no  grounds  of  complabit; 
nor  has  the  landowner,  who  receives  bis  foil 
pay  for  such  timber,  the  severance  of  which 
be  has  authorized.  In  the  case  of  the  Oil 
Co.  V.  Gas  Co.,  51  W.  Va.  584,  42  S.  E.  65.-. 
it  was  held  that  the  discovery  of  oil  vests  no 
title  to  it  In  place  In  the  lessee,  but  does  rest 
in  him  the  right  to  produce  and  take  the 
same  in  accordance  with  the  terms  and  condi- 
tions of  the  contract  Steelsmitb  y.  Gartlan, 
45  W.  Va.  27,  29  S.  EL  978,  44  L.  B.  A.  107. 
An  oil  lessee  has  no  property  in  the  oil  in 
place,  but  only  the  right  to  extract  the  same, 
and  reduce  It  to  possession,  when  It  becomes 
his  personal  property,  the  value  of  which  can 
be  pecuniarily  ascertained,  and  the  loss  there- 
of fully  compensated.  State  v.  South  Penn 
OH  Co.,  42  W.  Va.  80,  102,  24  S.  E.  088;  Car- 
ter V.  Tyler  County  Court,  45  W.  Va.  806,  32 
S.  E.  216.  43  L.  R.  A.  725;  Baringer  &  Adams, 
Mines  &  Mining,  74,  75;  Oil  Q).  v.  Fretts. 
152  Pa.  451,  456,  25  Atl.  732;  Funk  t.  Halde- 
man,  53  Pa.  229;  Thompson's  Appeal.  101 
Pa.  225,  232;  Rynd  v.  Oil  Co.,  63  Pa.  897: 
Duffield  V.  Hue,  129  Pa.  94,  18  AU.  566; 
Brown  V.  Beecber  (Pa.)  15  Atl.  608;  Duke  v. 
Hague,  107  Pa.  67;  Horner  v.  Leeds,  25  N. 
J.  Law,  106;  2  Shars.  &  B.  Lead.  Cas.  Real 
Prop.  30.  His  only  Interest  In  the  land  is 
purely  a  chattel  interest.  5  Am.  &  En.  En. 
Law  (2d  Ed.)  1022.  He  has  the  right  to  pos- 
session of  the  land.  This  he  can  obtain  and 
preserve  by  suit  at  law.  He  has  the  right 
to  the  oil  as  personal  property  when  severed 
from  the  real  estate.  For  the  wrongful  dep- 
rivation of  this  he  can  sue  in  trover  and  con- 
version, and  be  compensated  In  damages;  or. 
if  It  can  be  ^Identified,  he  can  sue  In  detlnae 
for  Its  possession.  Hence  the  subsequent  les- 
see plaintiffs  were  not  the  owners  of  the  oU 
In  place  either  absolutely  or  In  raveraion.  nor 
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liad  they  any  Inberltance  tnereln.  As  to 
them  the  oU  should  be  treated  as  personal 
property,  and  for  the  unlawful  taking  there- 
of they  have  full  and  adequate  remedies  at 
law,  to  wit,  detinue  and  trover  and  coover- 
Bion.  Hail  y.  Reed,  16  B.  Mon.  479;  Hughes 
T.  United  Pipe  Ltoes,  119  N.  Y.  423,  23  N. 
B.  1042;  Silsbury  t.  McCoon,  3  N.  Y.  879,  63 
Am.  l!>ec.  307.  As  to  the  land,  If  they  have 
the  right  of  possession,  and  are  unlawfully 
kept  out  of  the  same,  they  may  regain  the 
possession  by  action  of  unlawful  detainer  or 
ejectment.    Guffy  v.  Huklll,  34  W.  Va.  62, 

11  S.  B.  754,  8  L.  R.  A.  759,  26  Am.  St  Rep. 
801;  Schaupp  v.  HuklU,  34  W.  Va.  375,  12 
S.  E.  501;  Thomas  v.  Huklll,  34  W.  Ta.  385, 

12  S.  E.  522. 

Nor  does  the  right  to  annul  the  defend- 
ants* lease  as  a  cloud  on  plaintiffs'  title  give 
equity  Jurisdiction.  The  subsequent  lessees 
whose  title  is  aftected  by  the  prior  lease  nev- 
er have  had  possession  of  the  land,  while  the 
defendants  are  in  possession  thereof.  Moore 
V.  McNutt,  41  W.  Va.  695,  24  S.  E.  682.  "The 
possession  sufficient  to  support  the  action  is 
generally  limited  to  peaceable  possession 
rightfully  acquired.  17  En.  Plead.  &  Prac. 
317.  "Such  a  bill  Is  only  entertained  by  a 
court  of  equity  because  the  party  is  not  In  a 
position  to  force  the  holder  of  or  one  claiming 
to  defend  under  an  adverse  title  Into  a  court 
of  law  to  contest  its  validity,  and  this,  as  a 
general  rule,  Is  the  test  to  which  a  court  of 
equity  will  look  to  determine  whether  the 
necessity  of  the  case  requires  its  interfer- 
ence." Alton  V.  Buckmaster,  13  III.  205; 
Smith  T.  McConnell,  17  111.  135,  63  Am.  Dec. 
840;  Comstock  v.  Henneberry,  66  111.  214; 
Apperson  v.  Ford,  23  Ark.  757.  If  the  plain- 
tiffs I'an  sue  at  law,  and  the  defendant  gives 
them  the  opportunity  to  sue  at  law,  they  must 
sue  at  law.  There  was  nothing  In  the  way 
of  the  plaintiffs  suing  at  law.  They  were 
out  and  the  defendants  in  possession  and 
keeping  them  out.  Nor  is  there  any  neces- 
sity of  a  multiplicity  of ,  suits,  as  one  suit 
would  have  finally  settled  this  controversy. 
Nor  does  the  bill  show  sufficient  grounds  to 
demand  an  accounting.  A  bill  In  a  proper 
case  through  the  necessity  of  discovery  will 
Me  to  compel  an  accounting,  of  the  proceeds 
of  mines,  etc.,  because  the  defendants  have 
peculiar  knowledge  thereof.  Swearlngen  v. 
Steers,  49  W.  Va.  312,  38  S.  a  510.  This 
necessity  Is  obviated  in  cases  of  oil  wells,  by 
reason  of  the  pipe  line  company,  which  keeps 
accurate  accounts  of  oil  produced.  It  Is  In- 
different as  between  the  parties,  and  doubt- 
less, on  application,  will  furnish  a  true  state- 
ment of  the  oil  produced  without  the  neces- 
sity of  a  resort  to  a  discovery.  If  the  pipe 
line  company  should  refuse  a  disclosure  on 
proper  demand,  such  a  bill  might  become  nec- 
essary. There  Is,  however,  no  allegation  of 
this  kind  In  the  present  bill,  but  all  that  Is 
said  with  regard  to  the  matter  Is  mere  pre- 
tense. 


The  four  grounds  on  which  equity  Jurisdic- 
tion Is  sought  to  be  maintained,  to  wit,  Irrep- 
arable damage,  cloud  on  title,  multiplicity  of 
suits,  and  the  necessity  of  an  account,  are 
mere  pretexts  to  foist  on  equity  a  Jurisdiction 
It  does  not  possess,  and  this  Is  the  determina- 
tion of  the  Tight  to  possession  of  land.  '  Nor 
does  the  fact  that  the  first  lease  Is  void  de- 
prive the  law  of  Its  Jurisdiction.  Gall  v. 
Bank,  50  W.  Va.  597,  40  S.  E.  390;  Davis  v. 
Settle,  43  W.  Va.  19,  37,  20  S.  E.  557.  The 
case  presented  is  simply  the  ordinary  case 
of  property  claimed  by  one  party  in  the  pos- 
session of  another  party.  It  is  a  mere  eject- 
ment bill,  and  there  is  nothing  to  give  a  court 
of  equity  Jurisdiction.  Messlmer's  Appeal, 
02  Pa.  169.  Nor  is  the  taking  of  the  oil  from 
the  wells  under  the  facts  of  this  case  to  be 
adjudged  such  an  irreparable  Injury  as  in 
some  cases  might  warrant  the  interference 
of  a  court  of  equity.  Erskine  v.  Forrest  OU 
Co.  (0.  C.)  80  Fed.  583.  "A  bill  to  quiet  Otle 
in  complainant  to  an  oil  claim  under  .the 
placer  mining  laws,  which  alleges  that  de- 
fendants have  entered  upon  the  ground  and 
have  extracted  and  removed  oil  therefrom, 
and  are  engaged  In  sinking  a  well  thereon, 
and  which  asks  an  Injunction  to  restrain  them 
from  proceeding  with  such  work  and  from 
taking  and  removing  oil,  Is,  In  effect,  a  bill 
to  obtain  possession,  and  admits  the  posses- 
sion of  defendants;  hence  It  Is  not  cognizable 
by  a  federal  court  of  equity,  the  remedy  be- 
ing at  law."  on  &  Gas  Co.  v.  Miller  (0.  C.) 
96  Fed.  12. '  The  only  object  of  the  bill  In 
the  present  case,  stripped  of  all  Its  false  pre- 
tenses of  Irreparable  Injury,  cloud  on  title, 
multiplicity  of  suits,  and  accounting  demand- 
ed. Is  to  try  the  right  of  property  and  dispos- 
sess the  defendants.  In  no  other  kind  of  a 
case  except  an  oil  case  would  this  court  for  a 
moment  entertain  such  a  bill,  but  oil  Is  so 
lubricating  that  it  sometimes  causes  the 
wheels  of  Justice  to  slip  a  cog,  and,  if  the 
guardians  thereof  are  not  on  the  alert,  It  may 
cause  oleaginous  construction  of  principles 
of  equity  to  produce  more  Irreparable  dam- 
age than  it  prevents. 

Nor  have  the  plaintiffs  acted  with  that  dili- 
gence in  presenting  their  claim  that  would 
entitle  them  to  equitable  consideration.  They 
were  aware,  shortly  after  defendants  had 
taken  possession  and  were  about  to  drill  for 
oil,  that  defendants  were  doing  so  under  a 
claim  of  right,  and  they  might  have,  by  legal 
proceedings,  at  once  tested  such  right.  Yet 
they  waited  for  at>out  eight  months,  until  de- 
fendants were  actually  engaged  in  producing 
oil,  before  they  complained  to  a  court  of  eq- 
uity. In  short,  they  wanted  the  oil  produced 
before  interfering,  and,  now  that  It  Is  being 
produced,  they  claim  they  are  suffering  irrep- 
arable damage,  for  the  reason  that  the  oil  is 
not  left  in  place— a  mere  pretense  to  gain  the 
equitable  ear  of  the  court. 

The  bill  should  be  dismissed,  and  the  plain' 
tiffs  remitted  to  their  legal  remedies. 
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(63  W.  Va.  m) 

MYr.IUS  T.  SMITH, 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  11,  1903.) 

EQUITY  —  CONSENT     ORDBK  —  PROPERTY     OF 
WIFE— IMPROVEMENTS  BY  HUSBAND- 
RIGHTS  OP  CREDITORS. 

1.  An  order  in  a  cliancery  cause  entered  "by 
consent  of  all  the  parties  represented  by  coun- 
sel, the  pleading  and  proofs  are  closed,  and 
this  cause  is  submitted  for  a  final  adjudica- 
tion," is  binding  upon  all  the  parties  who  had, 
at  the  time  of  the  entry  of  the  order,  appear- 
ed in  the  cause. 

2.  A  couseut  decree  can  only  bind  the  consent- 
ing parties. 

3.  Where  there  is  a  subsisting  lien  by  deed  of 
trust  upon  a  piece  of  real  estate,  the  property 
of  a  wife,  and  subsequently  the  husband,  with 
his  own  means,  makes  valuable  improvements 
thereon,  in  fraud  of  the  rights  of  his  creditor, 
who  files  a  bill,  and  succeeds  in  charging  the 
value  of  the  improTements  so  made  thereon,  on 
account  of  his  debt,  he  has  a  lieu'  on  said  im- 
provements to  the  amount  of  the  value  there- 
of, subject  to  the  deed  of  trust.  Held  error  to 
require  the  deed  of  trust  debt  to  be  paid  out 
of  the  amount  decreed  to  plaintiff  against  the 
improvements. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  TJpshnr  County; 
W.  O.  Bennett,  Judge. 

Bill  by  Charles  E.  Mylios  against  J.  L. 
Smith.  Decree  for  defendant,  and  plaintiff 
appeals.    Modified. 

S.  V.  Woods,  for  appellant  Young  &  Mc- 
Whorter,  C.  C.  Hlgginbotham,  and  G.  M. 
Fleming,  for  appellee. 

McWHORTER,  P.  Charles  E.  Mylins, 
who  held  a  judgment  against  James  Ii.  Smith 
and  Floyd  G.  Smith,  rendered  In  the  circuit 
court  of  Upshur  county  October  16,  1887,  for 
$2,200,  filed  bis  bill  In  the  said  circuit  court 
in  November,  1805,  against  James  L.  Smith 
and  May  Smith,  bis  wife,  Floyd  6.  Smith, 
John  L.  Smith,  William  Poet,  Perry  I*  Rohr- 
baugb,  and  O.  L.  Rohrbaugh,  for  the  piir- 
pose  of  charging  certain  parcels  of  real  estate 
held  by  said  May  Smith,  by  conveyances,  as 
tbe  property  of  said  James  L.  Smith,  and 
holding  the  Improvements  made  on  certain 
other  lots  of  May  Smith  by  James  L.  Smith, 
and  for  setting  aside  the  deeds  for  said  first- 
mentioned  lots  aa  fraudulent,  as  to  plaintiff's 
Judgment,  wbich  conveyed  tbe  same  to  said 
May  Smith,  and  for  a  discovery  as  to  Floyd 
Q.  Smith  as  to  the  title  of  three  parcels  of 
real  estate  which  had  been  conveyed  to  his 
wife  In  1882,  and  which  had  stood  assessed 
in  his  name  from  the  year  1882  until  1895, 
and  that  the  equitable  ownership  of  the  same 
might  be  fixed  in  bim,  and  declared  liable 
to  the  plaintiff's  judgment,  and  for  general 
relief. 

By  deed  dated  September  15,  1876,  John  L. 
Smith  and  wife  conveyed  to  May  Smith,  wife 
of  James  L.  Smith,  In  consideration  of  $1,000, 
"$500.00  of  which  said  John  L.  Smith  remits 
In  consequence  of  relationship  which  tbe  said 
May  Smith  has  to  bim,  which  $500  is  to  be 
deducted  oat  of  James  h.  Smith's  portion  qf 


the  father's  [jQhn  L.  Smith's]  estate  and  tbe 
remaining  $500  is  to  be  paid  In  five  annual 
installments  from  this  date,  to  t>e  paid  in 
saddles  at  cost  valuation,  for  which  deferred 
payments  the  said  May  Smith  has  this  day 
executed  her  five  notes  to  John  L.  Smith  and 
upon    further    consideration   that   said   May 
Smith  shall  pay  annually  to  said  John  L. 
Smith  the  sum  of  twenty-five  dollars  so  long 
as  he  may  live."    Said  conveyance  was  with 
general  warranty  to  said  May  Smith  for  and 
during  her  natural  life,  remainder .  in  fee  to 
the  children  to  be  begotten  by  her  husband, 
James  L.  Smith,  and,  in  default  of  any  chil- 
dren, then  in  fee  to  the  heirs,  equally,  of 
John  Ii.  Smith;   reserving  a  vendor's  lien  to 
secure  the  payment  of  tbe  $500  so  to  be  paid 
in  saddles,  and  also  tbe  payment  of  the  said 
annuity.    Said  property  so  conveyed  was  a 
lot  in  Buckhannon,  on  Locust  street,  contain- 
ing alx>ut  one-half  acre.    By  deed  dated  the 
24th  of  November,  1877,  John  R.  Blair,  ad- 
ministrator with  tbe  will  annexed  of  I.  N. 
Bennett,  in  consideration  of  $200,  of  which 
$66.67  was  paid  in  hand,  the  residue  in  three 
equal  annual  payments,  for  which  a  yendor'g 
lien   was  retained,   conveyed   to   said   May 
Smitb  a  certain  house  and  lot  on  the  north 
side  of  Main  street  in  the  town  of  Buckhan- 
non.   By  deed  dated  the  28tb  of  July.  1891. 
Joseph  C.  Smith  conveyed  to  said  May  Smith, 
lot   No.   44  on   Cleveland  avenue   in   North 
Buckhannon,    in   consideration   of  $100.    By 
deed  dated  the  Oth  of  August,  1892,  Leonard 
Lance  and   wife,   in  consideration   of  |160 
paid,  conveyed  to  said  May  Smith  lot  No.  SS 
on  Thurmond  avenue  in  North  Buckhannon. 
By  deed  dated  April  7, 1892,  Joseph  C.  Smith, 
in  consideration   of  $200  paid,   conveyed  to 
said  May  Smith  lots  Nos.  58  and  GO  on  Har- 
rison avenue.  North  Buckhannon;    and  by 
deed  dated  the  27th'  of  January,  1898,  Wil- 
liam Poet  and  wife,  In  consideration  of  the 
sum  of  $1,700,  of  which  $700  was  paid,  and 
$500  to  be  paid  on  January  27,  1894,  and  a 
like  sum  on  tbe  ^7th  of  January,  1895,  for 
which  deferred  payments  May  Smith  made 
her  two  promissory  notes,  for  the  payment  of 
which  a  vendor's  lien  was  retained,  conveyed, 
with  general  warranty,  to  said  May  Smith, 
the  one  undivided  one-half  interest  of  a  lot 
therein  described,  on  Main  street  In  the  town 
of  Buckhannon;  and  by  deed  dated  the  24tb 
of  February,  1894,  Lulu  Maud  Williams  and 
husband  conveyed  to  said  May  Smith,  in  con- 
sideration of  $2d,  lot  No.  31  in  the  town  of 
Hampton. 

It  is  aUeged  in  the  bill  that  the  said  May 
Smith  did  not  execute  ber  notes  as  recited  in 
the  said  first  deed,  and  did  not  pay  the  said 
$500  in  saddles,  or  In  any  other  manner,  to 
John  L.  Smith,  but  that  tbe  same  bad  been 
paid  to  said  John  L.  Smitb,  in  saddles  or 
money  belonging  to  James  L.  Smith,  since 
the  year  1882,  and  that  the  said  annuity  bad 
likewise  been  paid  by  him;  that  May  Smith 
had  never  had  the  means  to  imy  said  $500  or 
the  $25,  except  with  the  money  and  means 
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derived  from  her  §iald  busband,  and  that  said 
oonveyanee  of  September  15,  1876,  was  made 
with  Intent  to  hinder,  delay,  and  defraud 
creditors  of  John  L.  Smith  and  James  L, 
Smith,  of  which  Intent  May  Smith  had  no- 
tice, and  that,  since  plaintifTs  cause  of  ac- 
tion had  accrued,  said  James  L.  Smith,  ont 
of  his  own  means,  and  with  the  intent  to  bin- 
der, delay,  and  defraud  his  creditors,  made 
valuable  Improvements  on  said  lot,  worth  not 
less  than  $500;  and  that  May  Smith  had  no- 
tice of  such  fraudulent  Intent  with  which 
such  improvements  were  made.  The  bill  fur^ 
ther  alleges  that  the  lot  purchased  from 
Blair,  administrator,  was  purclia^ed  with  the 
means  of  James  L.  Smith,  and  that  he  was 
the  equitable  owner  thereof;  that  May  Smith 
never  had  the  means  with  which  to  buy  or 
pay  for  the  same,  and  that  said  lot  was  kept 
in  her  name  for  the  fraudulent  purpose  of 
placing  it  beyond  the  reach  of  her  husband's 
creditor's,  of  which  purpose  she  had  notice; 
and  alleges  that  the  lien  retained  in  favor  of 
Post  on  the  lot  conveyed  by  him  had  been 
fully  paid  ofT,  and  that  the  lots  conveyed  to 
May  Smith  by  Joseph  O.  Smith,  Williams, 
and  Lance  were  purchased  by  her  husband 
in  her  name  with  intent  to  hinder,  delay,  and 
defraud  his  creditors,  of  which  fraudulent 
Intent  May  Smith  had  notice,  and  that  all  the 
purchase  money  for  said  several  lots  was  de- 
rived by  May  Smith  directly  or  Indirectly 
from  her  husband,  and  that  the  same  was 
his  money,  and  the  produce  of  his  labor, 
skill,  and  economy,  and  that  no  part  thereof 
was  the  money  of  May  Smith,  and  that  she 
was  holding  the  title  thereto  for  the  fraudu- 
lent purpose  of  concealing  the  true  owner- 
ship thereof;  that  James  L.  Smith,  after 
plaintifTs  cause  of  action  accrued,  carried  on 
his  saddlery  business  in  the  name  of  May 
Smith;  that,  since  the  purchase  of  the  lot 
from  William  Post,  May  Smith  has  erected 
a  costly  and  valuable  two-story  business 
boose,  costing  not  less  than  $2,000,  the  first 
floor  occupied  by  a  stock  of  general  groceries 
by  said  May  Smith  in  her  name,  with  a  stock 
of  not  less  than  $500,  which  grocery  business 
was  under  the  control  of  James  L.  Smith, 
pretending  to  be  the  agent  in  respect  thereto 
of  May  Smith;  that  all  the  improvements 
made  on  the  Post  lot  were  made  with  the 
means  of  James  L,  Smith,  and  the  stock  of 
merchandise  in  the  building  was  purchased 
with  bis  means,  and  with  the  intent  to  hin- 
der, delay,  and  defraud  the  creditors  of  her 
husband,  of  which  fraudulent  Intent  she  had 
notice;  that  to  the  extent  the  means  and  the 
labor  of  James  L.  Smith  bad  gone  into  the 
house  and  lot  on  Locust  street,  with  the  pur- 
chase or  the  Improvement  thereof,  since 
plaintiff's  cause  of  action  accrued,  the  same 
was  liable,  In  the  hands  of  May  Smith,  to  be 
charged  to  that  extent  with  the  payment  of 
plaintiff's  claim,  and  that  to  the  extent  that 
the  said  lot  on  Main  street  conveyed  to  May 
Smith  on  the  24th  of  November,  1887,  was 
paid  tot  by  means  or  earnings  of  het  busband  [ 


after  plaintifTs  cause  of  action  accrued,  it 
was  liable  to  be  charged  as  a  claim  due  to 
the  plaintiff;  that  all  of  the  lots,  and  each 
of  them,  conveyed  to  her  by  Joseph  0.  Smith, 
Lance,  Williams,  and  Post,  were  liable  to  be 
charged  in  her  hands  for  the  debt  due  the 
plaintiff;  that  all  of  the  said  Improvements 
upon  said  Post  lot  were  liable  to  be  charged, 
to  the  extent  of  the  value  thereof.  In  the 
hands  of  May  Smith,  for  the  debt  of  plaintiff; 
that  all  of  the  said  stock  of  merchandise  was 
likewise  liable  for  plaintiff's  debt,  upon  which 
debt  an  execution  had  been  outstanding  in 
the  hands  of  an  officer  of  Upshur  county 

since  the day  of  September,  1895;  that 

James  L.  Smith  and  Floyd  O.  Smith  were 
insolvent,  and  had  so  continued  since  the 
plaintlfT's  Judgment  was  recovered  against 
them. 

At  December  rules,  1895,  the  defendants 
James  L.  Smith,  May  Smith,  Floyd  G.  Smith, 
and  John  L.  Smith  each  filed  an  answer  to 
said  bill,  denying  all  fraud  and  fraudulent 
intent,  or  notice  of  any  fraud  or  such  intent. 
James  L.  Smith  denied  the  allegations  of  the 
bill  tiiat  he  bad  for  the  past  13  years  carried 
on  in  Buckhannon  a  thriving  and  prosperous 
business  in  the  name  of  May  Smith,  as  a  sad- 
dler and  large  dealer  in  ^ddle  supplies,  and 
other  thriving  employments  he  had  carried 
on  in  the  same  time  in  connection  with  his 
said  business,  and  by  reason  of  his  skill, 
thrift,  and  energy  he  had  accumulated  a 
large  sum  of  money,  over  and  above  all  the 
expenses  of  himself  and  family,  since  plain- 
tiffs' cause  of  action  arose;  that  he  did  not 
work  as  saddler  or  engage  in  the  saddlery 
business  for  her,  but  for  Charles  M.  Smith, 
and  that  he  had  not  made,  since  the  plain- 
tiff's cause  of  action  accrued,  more  than  was 
necessary  to  support  his  family,  and  that  he 
only  had  what  the  law  allowed  him  to  hold 
as  exempt;  that  John  L.  Smith  was  re- 
spondent's father,  who  bad  a  right  to  dis- 
pose of  his  estate,  upon  bis  death,  to  suit 
himself;  that  the  $500  mentioned  in  the  deed 
of  September  15,  1876,  was  a  donation  from 
said  John  L.  Smith  to  May  Smith,  respond- 
ent's wife;  that  May  Smith  executed  to  John 
L.  Smith  the  five  notes  in  the  deed  mention- 
ed; that  said  John  L.  Smith  was  paid  the 
first,  second,  third,  and  fourth  notes  at  or 
about  their  respective  maturities,  and  that 
at  or  about  the  maturity  of  the  fifth  note 
John  L.  Smith  gave  the  same  to  May  Smith; 
denied  that  be  bad  any  right,  titie,  or  inter- 
est, legal  or  equitable,  in  the  bouse  and  lot 
conveyed  by  said  deed;  admitted  that  be 
paid  to  Blair  the  $200  for  the  lot  conveyed 
by  him  to  May  the  24th  of  November,  1877, 
which  be  Intended  as  a  gift  to  his  wife;  that 
be  was  at  that  time  practically  out  of  debt, 
and  had  a  right  to  do  so;  that  plaintiff's 
cause  of  action  had  not  accrued  until  many 
years  thereafter;  that  May  Smith  bad  paid 
for  all  and  every  lot  conveyed  to  her  by  Jo- 
seph C.  Smith,  William  Post,  and  Williams, 
out  of  and  with  ber  own  money,  which  she 
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did  not,  nor  had  she  received  any  part  there- 
of, either  directly  or  Indirectly,  from  respond- 
ent; denied  that  they  were  conveyed  to  her 
for  fraudulent  purposes;  denied  that  the  im- 
provements on  the  Post  lot  made  by  May 
Smith  cost  more  than  J^1,000,  but  which  was 
paid  for  by  May  out  of  her  own  money;  that 
all  said  real  estate  belonged  to  said  May 
Smith,  and  that  respondent  had  no  interest 
therein,  either  legal  or  equitable;  and  that 
any  and  all  of  the  improvements  made  on 
said  real  estate,  or  any  part  thereof,  were 
made  at  the  request  of  said  May  Smith,  and 
paid  for  out  of  her  own  money,  which  she 
did  not  deriva,  either  directly  or  Indirectly, 
from  him. 

The  answer  of  May  Smith  denied  the  alle- 
gation of  the  bill  that  James  L.  Smith  had 
carried  on  in  her  name  a  prosperous  busi- 
ness as  saddler  and  dealer  In  saddler's  sup- 
plies, and  had  accumulated  a  large  sum  of 
money.  She  admitted  that  James  L.  Smith, 
her  husband,  had  paid  the  $200  consideration 
for  the  lot  purchased  the  24th  of  November, 
1877,  from  Blalr,  administrator,  of  Bennett, 
but  averred  that  her  husband  was  then  prac- 
tically out  of  debt,  and  had  the  right  to  make 
her  the  gift,  which  he  did;  that  plalnticr's 
cause  of  action  against  James  L.  Smith  and 
Floyd  G.  Smith  accrued  many  years  there- 
after; and  denied  that  James  L.  Smith  was 
the  equitable  owner  of  said  lot;  and  aver- 
red that  she  had  paid  for  the  Joseph  0. 
Smith  lots  and  Leonard  Lance  lot,  the  Wil- 
liam Post  lot  and  the  Lulu  H.  Williams  lot, 
from  her  own  funds,  which  she  derived  from 
sources  other  than  from  her  husband,  and 
that  be  never  had  any  Interest  in  said  funds 
or  in  said  lots;  and  denied  that  said  lots 
were  conveyed  to  her  with  fraudulent  Intent 
to  hinder,  delay,  and  defraud  the  creditors  of 
her  husband,  and  denied  all  knowledge  of 
any  such  fraudulent  Intent  on  his  part; 
averred  that  she  bad  executed  to  John  L. 
Smith  the  five  promissory  notes,  of  $100  each, 
which  were  all  paid  at  or  about  their  re- 
spective maturity,  except  the  last  one,  which 
payee  gave  to  respondent,  and  denied  that 
said  John  L.  Smith  had  been  paid  said  an- 
nuity, or  any  part  of  it,  and  denied  that 
James  L.  Smith  had,  out  of  his  own  means, 
with  Intent  to  hinder,  delay,  and  defraud  his 
creditors,  made  permanent  and  valuable  im- 
provements, and  had  erected  a  barn  worth 
not  less  than  $300  and  that  said  Improve- 
ments, in  the  aggregate,  made  since  plain- 
tiff's cause  of  action  accrued,  were  worth  not 
less  than  $500,  and  that  she  had  notice  of 
said  fraudulent  Intent  with  which  such  im- 
provements were  made,  and  averred  that  all 
such  Improvements  bad  been  made  by  her, 
and  paid  out  of  her  own  money,  which  she 
derived  from  sources  other  than  from  her 
husband,  and  that  he  never  had  any  interest 
whatever  In  said  money. 

The  answer  of  Floyd  Q.  Smith  denied  that 
for  the  past  13  years  he  had  accumulated, 
since  plaintiff's  cause  of  action  bad  accrued. 


a  large  sum  of  money,  which  he  had  invest- 
ed; denied  that  since  said'  cause  of  action 
accrued  he  had  been  engaged  for  himself  In 
the  marble  business,  but  that  his  wife  had 
been  for  many  years  the  owner  of  a  marble 
shop  in  Buckhannon,  and  that  she  employed 
him  to  work  in  said  shop  as  a  hand,  and  to 
manage  the  same  for  her,  at  $50  per  month, 
which  was  not  more  than  enough  to  take  care 
of  his  family,  and  that  he  had  not  during 
that  time  accumulated  anything  in  property 
or  money,  and  that  he  was  worth  less  than 
the  law  allowed  him  to  hold  as  a  husband 
and  parent,  and  averred  that  the  real  estate 
alleged  in  the  bill  as  assessed  to  him  was 
the  real  estate  of  his  wife,  In  which  he  had 
no  right,  title,  or  interest,  legal  or  equitable: 
that  she  had  owned  the  same  many  years; 
that  the  same  was  kept  on  the  assessor's 
books  In  his  name  through  the  carelessness 
and  mistake  of  the  officers,  as  they  were  giv- 
en frequent  instructions  to  place  said  proper- 
ty on  the  books  in  the  name  of  Mary  K. 
Smith;  that  the  personal  property  which  re- 
spondent owned  in  1882  and  1883  was  ap- 
plied by  him  many  years  ago  on  his  debts. 

The  answer  of  John  L^  Smith  admitted  the 
conveyance  by  him  of  the  Locust  street  prop- 
erty to  May  Smith;  that  he  made  a  present 
of  the  $500  of  purchase  money  at  the  time  te 
said  May  Smith;  tliat  she  executed  her  five 
notes,  for  $100  each;  that  the  first  fonr  notes 
were  paid  as  they  fell  due;  that  the  fifth  note 
he  presented  to  said  May  Smith;  that  he  re- 
tained a  lien  in  said  deed  for  the  said  annu- 
ity; that  said  annuity  had  not  been  paid, 
nor  any  part  thereof;  and  denied  that  the 
conveyance  of  said  property  of  September 
15,  1876,  was  made  with  the  Intent  to  hin- 
der, delay,  and  defraud  the  creditors  of  John 
L.  Smith  and  James  L.  Smith. 

The  bill  and  answers  were  verified. 

At  the  November  rules,  1897,  plaintiff  filed 
an  amended  bill,  alleging  by  way  of  amend- 
ment that  the  said  James  L.  Smith,  although 
reputed  insolvent,  had  been  carrying  on  the 
business  of  retail  liquor  dealer  in  connection 
with  his  saddlery  business;  that  he  had 
made  at  his  saddlery  business  alone  $1,000  a 
year,  and  In  the  liquor  bu.<iines8  bad  made 
large  profits,  of  not  less  than  $1,000  a  year; 
that  he  had  an  United  States  retail  liquor  li- 
cense, and  no  state  license;  and  reiterated 
the  allegations  In  regard  to  the  purchase 
of  other  lots,  and  the  want  of  means  on 
the  part  of  May  Smith,  except  as  she  de- 
rived the  same  from  her  husband;  that  the 
purchase  money  of  the  Post  lots  had  been 
paid  with  the  money  of  James  L.  Smith,  and 
the  last  payment,  of  $500,  due  the  27th  of 
January,  1805,  then  aggregating  $560,  was  In 
fact  paid  to  Post  for  May  Smith  by  C.  P. 
Rohrbaugh,  her  father,  who  requested  Post 
to  assign  said  note  to  him  without  recourse, 
which  was  done;  that  the  said  $560  was  the 
money  of  James  L.  Smith,  and  that  G.  P. 
Rohrbaugh  did  not  have  said  sum  of  mon- 
ey, nor  credit  tar  that  sum;    and  further 
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that  O.  L.  Bohrbaugb,  the  son  of  C.  P.,  and 
brother  of  May  Smith,  after  the  pretended 
assignment  had  furnished  the  sum  of  $560 
to  pay  the  debt  to  Post,  and  that  the  as- 
signment of  the  note  abonid  bare  been  made 
to  him,  and  that  he  was  the  holder  of  said 
note  by  assignment  from  C.  P.  Rohrbaugb. 
The  bill  alleges  that  this  transaction  was 
fraudulent,  and  a  mere  shift  and  device  of 
James  L.  Smith,  his  father-in-law  and  brotb- 
er-in-law,  to  place  beyond  the  reach  of  his 
creditors  $560  wortb  of  real  estate:  that  C. 
P.  Robrbaugb  was  then  insolvent  and  en- 
tirely without  means;  that  O.  L.  Bohrbangb 
was  a  young  man  about  30  years  of  age,  a 
telegraph  operator,  wbo  never  bad  any  real 
estate  and  never  accumulated  any  personal 
pr<H>erty,  living  In  Harrison  county,  a  long 
distance  from  May  Smith,  his  sister,  and 
bad  not  lived  In  Buckbannon  for  many 
years;  had  not  had  any  social  Intercourse 
with  bis  sister's  family  for  many  years,  and 
bis  interests  and  associations  were  not  at 
all  In  common  with  hers;  that  be  did  not 
have  the  sum  of  $560  to  lend  or  to  furnish 
to  pay  the  said  Post,  and  that  he  did  not  fur- 
nish It,  and  that  his  claim  was  a  fraudulent 
scheme  on  the  part  of  James  L.  and  May 
Smith,  of  which  said  Robrbaugb  bad  notice, 
for  hindering  and  delaying  and  defrauding 
the  plalntifir  In  the  collection  of  bis  debt, 
and  had  so  hindered  him  by  making  this 
amended  bill  necessary;  that  the  lien  In  fa- 
vor of  William  Post  was  discharged,  and 
that  the  $560  note,  notwithstanding  the  as- 
signment of  which,  the  note,  in  equity,  of 
James  L.  Smith,  and  the  Post  note,  were  ac- 
quit and  discharged  from  any  Incumbrances 
tbereon;  that  said  James  L.  Smith  kept  a 
bank  account  In  one  of  the  banks  In  Buck- 
bannon, In  which  be  deposited  from  time 
to  time  large  sums  of  money  In  the  name 
of  May  Smith,  but  It  was  the  money  and 
effects  of  James  L.  Smith,  made  and  car- 
ried on  In  her  name,  with  Intent  to  hinder, 
delay,  etc.,  of  which  Intent  May  had  notice; 
that  since  the  Institution  of  this  suit  James 
L.  Smith  had  erected  on  the  Blair  lot  a  good 
one-story  brick  house,  well  furnished,  the 
cost  of  which  was  not  less  than  $600;  that 
the  same  was  built  by  said  James  L.  Smith, 
out  of  bis  own  means  and  substance,  on  the 
lot  of  bis  wife,  with  intent  to  hinder  and 
delay  plaintiff  in  the  collection  of  bis  debt, 
of  which  said  May  Smith  had  notice;  and 
prayed  that  the  Post  lot  might  be  declared 
the  property  of  James  L.  Smith,  and  the  lien 
tbereon  discharged;  that  the  $500  note  held 
by  O.  L.  Robrbaugb  might  be  canceled;  that 
the  Improvements  upon  the  Blalr  lot  be 
charged  with  plaintiff's  debt  to  the  extent 
thereof,  and  the  house  and  lot  on  Locust 
street  be  charged  with  the  improvements 
tbereon  by  James  L.  Smith,  and  plaintiff's 
debt  decreed  to  blm;  and  for  general  relief. 
On  the  5tb  of  March,  1898,  the  record 
shows  that  the  following  order  was  entered 
In  the  caose:  "This  day  came  the  parties 
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by  their  attorneys,  and,  by  consent  of  all  the 
parties  represented  by  counsel,  the  plead- 
ing and  proofs  are  dosed,  and  tbis  cause  Is 
submitted  for  a  final  adjudication,  and  leave 
Is  given  tbe  parties  ^who  may  so  elect  to 
file  written  arguments  herein;  and  thereup- 
on Mr.  Woods,  counsel  for  tbe  plaintiff,  filed 
his  written  argument,  and  tbe  court  takes 
time  to  consider  of  his  decree  herein."  Im- 
mediately preceding  tbe  order  Just  quoted 
there  appears  copied  In  tbe  record,  but  with- 
out any  date,  tbe  same  order,  with  the  words 
"represented  by  counsel"  left  out.  On  tbe 
17th  of  February,  1899,  May  Smith  and 
James  L.  Smith  filed  tbeir  demurrer  to  tbe 
amended  bill,  assigning  reasons  therefor,  al- 
though the  order  filing  the  demurrer  only  re- 
fers to  it  as  the  demurrer  of  May  Smith; 
and  In  the  same  order  the  said  May  Smith, 
James  L.  Smith,  and  O.  L.  Robrbaugh  each  . 
filed  bis  separate  answer  to  the  amended 
bill,  and  leave  was  given  to  the  plaintiff  to 
reply  generally  or  specially  to  said  answers, 
or  any  of  them,  wltbln  60  days. 

The  said  demurrer  and  three  several  an- 
swers were  excepted  to  by  plaintiff  because 
interposed  and  filed  after  tbe  consent  order 
closing  the  pleading  and  proofs,  and  sub- 
mitting .the  cause  for  final  adjudication; 
and  tbe  answer  of  O.  L.  Robrbaugb  was  ex- 
cepted to  for  tbe  further  reason  that  It  was 
not  signed  by  counsel,  and  was  filed  without 
authority.  On  tbe  12th  of  June,  1889,  tbe 
court,  having  considered  tbe  exceptions  In- 
dorsed by  the  plaintiff  to  tbe  demurrer,  and 
to  tbe  answers  of  said  James  L.  Smith,  May 
Smith,  and  O.  L.  Robrbaugb,  sustained  tbe 
said  exceptions  as  to  tbe  demurrer  and  as 
to  the  answers  of  James  L.  Smith  and  May 
Smith,  but  overruled  tbe  same  as  to  the  an- 
swer of  O.  L.  Robrbaugb,  and  leave  was 
granted  plaintiff  at  any  time  within  60  days 
to  cross-examine  said  Robrbaugb,  upon  rea- 
sonable notice  to  blm  and  to  May  Smith  and 
James  L.  Smith. 

William  Post  tendered  bis  answer  to  the 
amended  bill,  setting  up  his  deed  of  trust 
made  by  May  Smith  and  ber  husband,  dated 
the  3d  day  of  November,  1896,  to  G.  M.  Flem- 
ing, trustee,  conveying  two  parcels  of  real 
estate  In  the  town  pf  Buckbannon — tbe  one 
on  Main  street,  known  as  tbe  "Blair  Lot," 
and  the  other  situate  on  Locust  street,  tbe 
same  conveyed  by  John  L.  Smith  and  wife 
by  deed  dated  the  15th  of  September,  1876, 
to  secure  the  payment  of  a  loan  of  $330— 
and  averring  that  his  said  deed  of  trust  was 
an  abiding  lien  upon  said  properties,  and  that 
the  $330  was  for  money  loaned  in  good  faith 
to  said  May  Smith,  and  that  -be  was  entitled 
to  be  paid  In  full  out  of  tbe  proceeds  of  the 
sale  of  said  properties. 

Depositions  were  taken  and  filed  In  the 
cause,  and  on  tbe  15tta  of  June,  1900,  "this 
cause  came  on  this  day  to  be  beard  upon  the 
original  bill  and  exhibits  herewith  filed  Octo- 
ber rules,  1895,  taken  for  confessed  against 
all  of  the  defendants,  process  duly  executed 
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upon  all  of  the  defendants,  proceedings  at 
rules  regularly  had  and  matured,  upon  the 
separate  ans^rer  thereto  of  Floyd  G.  Smith, 
May  Smith,  James  L.  Smith,  and  the  answen 
of  John  L.  Smith,  praying  for  the  enforce- 
ment of  his  vendor's  lien  for  an  annuity  of 
$25  upon  the  Locust  street  hoiilse  and  lot  In 
Buckbannon,  conveyed  to  May  Smith  Sep- 
tember 15,  1876,  and  general  replication  to 
each  of  said  answers,  and  upon  all  former 
orders  and  decrees  thereon,  upon  the  amended 
bill  'filed  therein  at  November  rules,  1897,  ex- 
hibits therewith,  process  thereon  duly  exe- 
cuted upon  all  of  the  defendants,  proceedings 
at  rules  regularly  had  and  matured  thereon, 
the  amended  bill  taken  for  confessed  against 
all  of  the  defendants,  to  wit,  John  L.  Smitjb, 
James  L.  Smith,  Floyd  G.  Smith,  May  Smith, 
Wm.  Post,  and  Perry  L.  Rohrbaugh,  upon  all 
of  the  depositions  taken  on  behalf  of  the 
plaintiff  and  filed  herein  as,  follows:  On  the 
22d  day  of  September,  1899,  the  11th  day  of 
October,  1897,  and  on  the  1st  day  of  Septem- 
ber, 1899,  upon  the  depositions  taken  on  be- 
half of  the  defendants  and  filed  herein  on  the 
4th  day  of  August,  1897,  and  the  exceptions 
thereto  of  the  plaintiff  indorsed  on  the  8d 
day  of  October,  1898,  upon  page  88  thereof, 
as  to  the  deposition  of  O.  L.  Rohrbaugh,  up- 
on the  depositions  of  the  defendants  filed  Oc- 
tober 1,  1896,  and  the  deposition  and  exhib- 
its with  the  deposition  of  O.  L.  Rohrbaugh 
filed  herein  September  26,  1899,  and  the  six 
exceptions  to  that  deposition  Indorsed  there- 
on by  the  plaintiff  October  3,  1899,  upon  the 
consent  order  entered  in  term  on  the  5th  day 
of  October,  1898,  submitting  this  cause,  and 
closing  the  pleadings  and  proofs,  upon  the 
answer  of  O.  L.  Rohrbaugh,  James  L.  Smith, 
and  May  Smltb,  all  In  the  same  handwriting, 
and  upon  the  demurrer  to  the  amended  bill 
by  James  L.  Smith  and  May  Smith,  in  the 
same  handwriting,  tendered  in  open  court  on 
the  17th  day  of  February,  1899,  after  the  ad- 
journment of  said  October  term,  1898,  and 
after  the  said  consent  order  had  been  entered, 
^  and  upon  the  exception  of  the  plaintiff  in- 
dorsed upon  each  of  said  answers,  and  to  the 
said  demurrer  to  the  amended  bill,  and  upon 
the  order  of  the  court  sustaining  the  excep- 
tion thereto,  except  as  to  the  answer  of  O.  L. 
Rohrbaugh,  as  to  which  the  court  overruled 
the  exception  and  expunging  the  same  and 
said  several  answers,  except  that  of  O.  L. 
Rohrbaugh,  from  the  record,  upon  the  two 
'Pierce  memorandum  books,'  filed  with  the 
deposition  of  May  Smith,  and  indorsed  In  'red 
ink,'  by  the  notary  public,  'May  Smith,  Mem- 
orandum No.  1,'  and  'May  Smith,  Memoran- 
dum No.  2,'  respectively,  and  upon  the  bank 
book  and  all  of  the  bank  checks  filed  with 
the  deposition  of  May  Smith  and  James  L. 
Smith,  and  upon  all  former  orders  and  de- 
crees herein,  upon  the  answer  of  Wm.  Post 
this  day  filed  herein,  and  general  replication, 
upon  the  special  replication  thereto  tendered 
by  May  Smith,  and  upon  motion  of  plalntUI, 
and  upon  his  objection  thereto  rejected  by  the 


court,  and  upon  the  argument  of  counsel.' 
And  after  decreeing  the  Judgment  of  plain- 
tiff against  the  defendants  James  L.  Smitb 
and  Floyd  G.  Smith,  including  Interest 
amounting  to  $4,026.35,  on  the  14th  day  of 
June,  and  costs,  the  court  further  decreed  as 
follows:  "And  the  court,  now  proceeding  to 
pass  upon  the  other  questions  arising  upon 
the  pleadings  and  proofs  in  the  cause,  is  of 
opinion  and  doth  adjudge  that  May  Smltb 
has  shown  herself  entitled  to  the  lot  convey- 
ed to  her  by  Leonard  Lance  by  deed  dated 
the  7th  day  of  August,  1892,,  and  to  two  lots 
conveyed  to  her  by  Joseph  C.  Smith  by  deed 
dated  the  7th  day  of  April,  1892,  being  lots 
58  and  60  in  North  Buckhannon,  acquit  of 
any  liability  to  the  plaintiff,  and  same  are 
accordingly  adjudged  to  be  free  from  all  lia- 
bility to  him.  And  the  court  is  of  opinion, 
and  doth  accordingly  adjudge,  order,  and  de- 
cree, that  the  lots  and  land  hereinafter  men- 
tioned are  liable  to  be  charged,  in  the  hands 
of  May  Smith,  with  the  debts  herein  decreed 
to  the  plaintiff,  who  hath  acquired  a  lien 
thereon  for  the  amount  of  his  debt  herein 
decreed  as  of  the  11th  day  of  September, 
1895,  by  the  institution  of  this  suit,  and  the 
manner  hereinafter  set  forth— that  is  to  say, 
that  the  lot  conveyed  to  May  Smith  by  Lulu 
M.  WlUiams  and  her  husband,  of  the  21st 
day  of  February,  1894,  being  lot  31  In  the 
town  of  Hampton,  and  the  lot  conveyed  by 
Joseph  C.  Smith  to  May  Smith  on  the  28tb 
day  of  July,  1891,  being  lot  No.  44  in  North 
Buckhannon,  on  Cleveland  avenue,  and  the 
Post  lot  on  Main  street  in  the  town  of  Buck- 
bannon, being  the  lot  conveyed  to  May  Smitb 
by  William  Post  by  deed  dated  the  27th  day 
of  January,  1893,  the  Post  lot  being  first  sub- 
ject to  a  vendor's  lien  thereon,  which  the 
court  finds  to  exist  to,  and  decreed  to  be  due, 
O.  L.  Rohrbaugh,  assignee  of  Perry  L.  Rohr- 
baugh, who  was  the  assignee  of  Wm.  Post, 
for  one  of  the  original  purchase-money  notes, 
of  five  hundred  dollars,  which  note  is  dated 
the  27th  day  of  January,  1893,  and  payable 
in  two  years  thereafter,  with  interest  from 
its  date,  now  aggregating  the  sum  of  f  721.25; 
and  the  court  doth  adjudge  all  the  other  pur- 
chase money  upon  said  lot  to  be  paid  out  'or 
the  lien  therefor  discharged.  And  the  court 
doth  further  adjudge,  order,  and  decree  that 
the  I,«cust  street  house  and  lot  conveyed  as 
aforesaid  on  the  15th  day  of  September,  1876, 
to  May  Smith  by  John  L.  Smith,  is  liable  to 
be  charged  In  her  hands,  for  the  relief  of 
tne  plaintiff,  with  the  Improvements  thereon 
made  by  James  L.  Smith,  to  the  extent  of 
one  hundred  dollars,  with  interest  thereon 
from  the  11th  day  of  September,  1895,  sub- 
ject, however,  to  a  prior  vendor's  lien  now 
fixed  by  the  court,  and  to  be  paid  to  John  L. 
Smith  out  of  the  proceeds  of  the  sale  thereof, 
for  $25  a  year,  now  aggregating  $971.70,  with 
interest  thereon  from  this  date,  and  to  Con- 
tinue for  the  period  of  his  natural  life,  be- 
ginning next  on  the  13th  day  of  September. 
1900,  and  accruing  annually  thereafter,  and 
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the  court  doth  adjudge  all  the  other  purchase 
money  thereon  to  be  paid.  And  the  court 
doth  further  adjudge  that  the  said  Blair  lot. 
In  the  hands  of  May  Smith,  is  liable  to  be 
charged  In  favor  of  the  plaintiff  to  the  extent 
of  $600,  with  Interest  thereon  from  the  filing 
of  the  amended  bill  on  the  Ist  day  of  Norem- 
ber,  1897,  for  improvements  thereon  made  by 
James  L.  Smith;  bat  the  said  sum  of  $000, 
with  Interest  so  charged  upon  the  said  Blair 
lot,  is  charged  by  the  court  to  be  liable  for 
the  satisfaction  of  the  residue  unpaid  to  Wm. 
Post  under  his  deed  of  trust  thereon,  which 
tbe  court  finds  to  be  $4C0.20,  with  interest 
thereon  from  this  date."  And  proridlng  that, 
in  default  of  payment  by  said  Floyd  G. 
Smith  and  James  L.  Smith,  the  said  proper- 
ties should  be  sold  by  a  commissioner  then 
appointed  for  that  purpose.  From  which  de- 
cree tbe  plaintiff  appealed,  and  assigned  as 
errors.  In  decreeing  that  the  lot  purchased  by 
May  Smith  from  Leonard  Lance,  and  the 
two  lots  purchased  by  ber  from  Joseph  C. 
Smith,  were  not  liable  to  be  charged  with 
the  claim  of  plaintiff;  In  that  it  decreed  to 
plaintiff  no  more  than  $100  as  a  charge  upon 
the  Locust  street  house  and  lot;  to  make  a 
charge  of  $100  in  favor  of  plaintiff  upon  the 
Locust  street  house  and  lot  subject  to  the 
vendor's  Hen  thereon  in  favor  of  John  L. 
Smith;  to  permit  tbe  $600  charged  upon  the 
Improvements  placed  upon  the  Blair  lot  In 
favor  of  plaintiff  to  be  diminished  to  the  ex- 
tent of  $460.20,  in  favor  of  Post;  to  decree 
WilUam  Post  said  last  amount  out  of  tbe  im- 
provements on  tbe  Bl^ir  lots,  when  he  had 
both  the  Improvements  and  tbe  fee  in  the 
Blalr  lot  and  also  the  fee  in  the  Locust  street 
house  and  lot  bound  by  his  deed,  while  tbe 
plaintiff  had  only  the  improvements  upon  the 
Blalr  lot  out  of  which  to  seek  satisfaction  for 
bis  claim;  to  decree  Post  bis  said  claim  as 
a'  charge  upon  the  Blair  lot,  because  he  was 
a  pendente  lite  purchaser,  having  obtained 
his  deed  of  trust  more  than  a  year  after  tbe 
filing  of  plaintiff's  bill;  to  charge  tbe  Post 
lot  on  Main  street  with  a  vendor's  lien  in  fa- 
vor of  O.  L.  Rohrbaugb  for  a  sum  of  $721.24; 
to  hold  that  a  vendor's  lien  existed  upon  the 
Post  lot  for  $721.24  after  the  bill  charging 
the  lien  to  be  discharged,  and  the  bill  stood 
taken  for  confessed;  to  permit  O.  L.  Rohr- 
baugb to  file  an  answer  in  tbe  cause  after  a 
consent  decree  had  been  entered  which  closed 
the  pleading  and  proofs,  and  submitted  the 
cause  for  final  adjudication;  not  to  sustain 
the  exceptions  Indorsed  upon  the  answer  of 
O.  L.  Rohrbaugb;  to  permit  any  pleading  or 
demurrer  after  the  consent  order  which  clos- 
ed the  pleadings  and  proofs  and  submitted  the 
cause  for  final  adjudication;  to  decree  any 
purchase  money  on  the  Locust  street  house 
and  lot  in  favor  of  John  L.  Smith,  without 
decreeing  that  petitioner  was  entitled  to  be 
substituted  to  the  $500  lien  and  purchase 
money  paid  by  James  L.  Smith. 

Tbe  defendants  filed  cross-assignments  of 
error  as  follows:    The  court  erred  in  over- 


ruling their  demurrer  to  the  amended  bill; 
In  sustaining  appellant's  exceptions  to  the 
several  answers  of  May  Smith  and  James  L. 
Smith  to  the  amended  bills;  In  decreeing  to 
appellant  $100  as  a  charge  upon  tbe  Locust 
street  house  and  lot;'  In  making  the  Post 
house  and  lot  on  Main  street  liable  to  appel- 
lant's debt;  in  making  the  Blab:  bouse  and 
lot  liable,  to  the  extent  of  $600  to  the  ap- 
pellant's debt,  or  any  i>art  of  It;  in  making 
tbe  lot  In  Hampton  conveyed  to  May  Smith 
by  Lulu  Williams  liable  to' appellant's  debt; 
in  making  lot  No.  44  on  Cleveland  avenue  in 
North  Buckhannon  liable  to  appellant's  debts; 
In  taking  the  amended  bill  for  confessed 
against  them. 

It  Is  insisted  by  counsel  for  appellant  that 
the  whole  controversy  In  this  cause  depends 
"and  must  binge  upon  the  consent  decree 
which  was  entered  In  tbe  cause  by  consent  of 
all  the  parties,  submitting  the  cause  and  clos- 
ing the  pleadings  and  proofs  upon  the  amend- 
ed bill,  which  then  stood  taken  for  confessed 
against  every  singi*  defendant  thereto."  At 
tbe  time  of  the  entering  of  tbe  consent  de- 
cree, tbe  only  parties  defendant  who  had  ap- 
peared in  the  cause  were  James  L.  Smith, 
May  Smith,  Floyd  G.  Smith,  and  John  L. 
Smith,  who  had  appeared  and  filed  their  sev- 
eral answers  to  the  original  bill.  The  con- 
sent order,  which  tbe  record  shows  was  en- 
tered on  the  5th  day  of  March,  1888,  shows 
that  it  was  entered  by  consent  of  all  the  par- 
ties represented  by  counsel.  This  order  Is 
entered  In  tbe  record  under  a  proper  heading, 
showing  that  It  was  entered  in  open  court, 
while  another  similar  order  In  every  other  re- 
spect, but  omitting  tbe  words  "represented 
by  counsel,"  is  copied  into  the  record,  but 
nothing  to  show  that  it  was  entered  in  the 
order  book. 

It  Is  well  settled,  as  to  tbe  effect  of  a  con- 
sent decree  or  order,  as  said  In  Morris'  Adm'r 
v.  Peyton's  Adm'r,  29  W.  Va.  201,  212,  11 
8.  E.  954,  958,  "as  such  a  decree  Is  not 
the  Judgment  of  the  court  upon  the  merits  of 
the  case,  but  the  act  of  the  parties  to  the 
suit,  it  Is  obvious  that  it  cannot  be  modified, 
set  aside,  or  annulled  by  any  order  in  tbe 
cause  made  by  tbe  court  below  without  the 
consent  of  all  tbe  parties  to  the  cause,  un- 
less set  aside  during  the  same  term  of  tbe 
court,  which  would  leave  matters  in  tbe  same 
condition  as  If  It  had  never  been  entered. 
Nor  can  It  be  'appealed  from,  nor  modified 
by  this  court,  unless,  perhaps,  It  should  be 
so  entirely  foreign  to  the  matters  in  contro- 
versy In  the  cause  that  for  this  or  some  other 
reason  the  court  below  bad  no  jurisdiction  or 
authority  to  enter  any  such  decree  by  con- 
sent-or  otherwise."  Manlon  v.  Pahy,  11  W. 
Va.  482;  Rose  &  Co.  v.  Brown,  17  W.  Va. 
649;  Seller  v.  Union  Manufacturing  Co.,  60 
W.  Va.  208,  40  S.  B.  547;  2  Beach,  Mod.  Eg. 
Pr.  {  785.  That  all  tbe  parties  who  bad  en- 
tered appearance  prior  to  the  entering  of  said 
order  were  bound  thereby,  there  can  be  no 
question.     Tbe  court  afterwards  permitted 
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the  filing  of  the  demurrer  to  the  amended  bill 
by  May  Smith  and  James  L.  Smith,  and  the 
answera  of  the  same  defendants  and  O.  !>. 
Rohrbaugh  to  the  amended  bill,  which  de- 
mmrer  and  answers  were  excepted  to,  which 
exceptions  were  sustained  as  to  the  demurrer 
and  answers  of  James  L.  Smith  and  May 
Smith,  but  oveiruled  as  to  the  answer  of  O. 
L.  Rohrbaugh.  The  order  qualified  the  con- 
sent to  the  defendants  represented  by  coun- 
sel. Neither  O.  L.  Rohrbaugh  nor  William 
Post  had  entered  an  appearance  up  to  that 
time.  At  the  final  hearing  on  the  15th  day 
of  June,  1900,  defendant  Post  filed  his  an- 
swer, without  exception  or  objection,  and  to 
which  the  plaintiff  replied  generally,  from 
which  it  would  appear  that  it  was  not  then 
even  claimed  that  Post  was  bound  by  the  or- 
der. A  consent  decree  can  only  bind  the 
consenting  parties.  In  the  answer  of  Wil- 
liam Post,  he  sets  up  his  trust  lien  upon  the 
Blair  lot  on  Main  street,  and  npon  the  Lo- 
cust street  property,  securing  to  him  the  pay- 
ment of  1330  loaned  to  Xay  Smith  November 
3,  1896— a  year  after  the  institution  of  this 
suit  It  is  Insisted  by  appellant  that  Post, 
in  taking  said  trust  deed,  was  a  pendente  Ute 
purchaser,  and  chargeable  with  notice  of  all 
the  facts  which  the  record  of  this  suit  dis- 
closes. It  is  true,  William  Post  was  a  party 
to  the  original  bill,  but  the  only  allegation 
therein  against  him  was  that  all  the  purchase 
money  due  him  on  the  lot  had  been  paid. 
The  bill  showed  on  its  face  that  the  plaintiff 
had  no  claim  as  against  the  Blair  lot  be- 
cause It  was  conveyed  to  May  Smith  some 
seven  years  prior  to  the  time  plaintiff's  cause 
of  action  accrued  against  James  L.  Smith 
and  Floyd  O.  Smith. 

The  case  of  plaintiff  failed  as  to  the  said 
Blair  lot,  and  the  improvements  made  there- 
on were  only  attacked  by  the  amended  bill 
which  was  filed  after  the  execution  of  the 
deed  of  trust  to  Post  In  order  to  affect  the 
rights  of  Post,  as  a  pendente  lite  purchaser, 
as  to  improvements  made  on  the  Blair  lot, 
the  deed  of  trust  must  have  been  executed 
subsequent  to  the  filing  of  the  amended  bill 
attacking  said  improvements.  Woods  v. 
Douglass  (decided  at  this  term)  44  S.  R  234. 
Post  has  a  valid  lien  upon  the  property  con- 
veyed by  the  trust  deed,  and  prior  to  the 
lien  of  plaintiff;  but  why  the  amount  of  the 
Post  debt  should  be  deducted  from  the  $600 
charged  in  favor  of  plaintiff  upon  the  im- 
provements upon  the  Blair  lot  is  hard  to  un- 
derstand, or  why  it  should  be  paid  out  of  that 
particular  part  of  the  property.  The  doctrine 
of  marshaling  assets  does  not  apply  here. 
There  are  no  two  funds  or  two  properties  in- 
volved, where  one  creditor  has  two  funds, 
and  another  but  one  for  security.  The  Blair 
lot  and  the  improvements  thereon  constitute 
one  property,  and  Post's  trust  is  a  Hen  upon 
the  whole,  and  prior  to  plaintiflTs  charge  up- 
on the  improvements,  but  amply  sufficient  to 
pay  both  claims;  that  is.  Post's  claim  in  full, 
and  the  $000— only,  in  case  this  one  property 


should  prove  insufficient  to  i>ay  both,  then 
Post  could  be  required  to  go  upon  the  Locust 
street  lot  for  any  residue.  But  It  Is  con- 
tended, on  the  other  hand,  I  suppose  because 
it  is  shown  by  the  depositk>n  of  William  Post 
that  the  money  he  loaned  May  Smith  went 
into  the  improvements  on  the  Blair  lot,  that 
the  Improvements  are  relieved  from  plain- 
tiff's claim  to  that  extent;  but  this  cannot 
avail  her  under  the  pleadings,  because  it  Is 
alleged  in  the  amended  bill  that  the  Improve- 
ments were  erected  on  said  Blair  lot  at  a 
cost  and  value  of  not  less  than  $600,  "by 
James  L.  Smith,  out  of  his  own  substance 
and  by  his  own  direction,  on  the  lot  of  his 
wife.  May  Smith,  with  intent  to  hinder  and 
delay  plaintiff  in  the  collection  of  his  debt, 
of  which  May  Smith  has  had  notice,"  which, 
under  the  consent  order  closing  the  pleading 
and  proofs,  and  submitting  the  cause,  stands 
taken  for  confessed  as  to  both  James  L. 
Smith  and  May  Smith,  a.B  to  said  allegation. 

The  court  erred  In  providing  in  the  decree 
that  the  trust  deed  of  Post  should  be  de- 
ducted out  of  the  $600  allowed  plaintiff  as  the 
value  of  said  Improvements. 

It  is  claimed  as  error  to  make  the  charge 
of  $100  in  favor  of  plaintiff  npon  the  im- 
provements on  the  Locust  street  house  and 
lot  subject  to  the  vendor's  lien  thereon  in 
favor  of  John  L.  Smith.  John  L,  Smith  con- 
veyed to  May  Smith  the  Locust  street  prop- 
erty, reserving  his  vendor's  Hen  thereon  to 
secure  the  payment  of  an  annuity  of  $23. 
This  annuity  had  accumulated  until  at  the 
date  of  the  decree  ^t  amounted  to  $971.70, 
which  was  a  valid  Hen  upon  said  property, 
and  superior  to  all  other  liens.  Of  conrse, 
any  improvements  that  were  placed  upon  the 
property  became  liable  to  said  lien,  and  hence 
his  security  was  enhanced  to  the  extent  of 
the  value  thereof,  and  the  appellant  raises 
the  same  question  here  as  In  relation  to  the 
Post  deed  of  trust  on  the  Blair  property. 
He  also  raises  the  same  question  in  rdatlon 
to  the  vendor's  lien  assigned  by  Post  to  G. 
P.  Rohrbaugh,  and  by  C.  P.  Rohrbaugh  to  O. 
L.  Rohrbaugh.  The  latter  furnished  the 
money  to  his  father  to  pay  the  last  purchase 
note  from  William  Post  which,  with  interest 
amounted  to  $560.  0.  P.  Rohrbaugh  took  an 
assignment  from  Post  of  the  note  to  himself, 
and  afterwards  assigned  the  same  to  O.  L. 
Rohrbaugh,  in  whose  favor  the  decree  was 
rendered  enforchig  his  vendor's  lien  to  pay 
said  note.  Rohrbaugh  said  when  his  father 
assigned  the  note  to  him  he  had  taken  as 
collateral  security  a  life  policy  on  the  life 
of  his  father  for  $2,500,  and  It  is  contended 
by  plaintiff  that  he  should  be  required  to  get 
his  money  out  of  the  life  Insurance  policy, 
and  not  out  of  the  Post  property.  The  tak- 
ing of  said  collateral  security  was  a  matter 
between  the  Rohrbaughs,  and  it  does  not  ap- 
pear that  the  elder  Rohrbaugh  ever  had  any 
interest  In  the  note.  It  is  shown  that  the 
younger  Rohrbaugh  furnished  him  the  money 
to  take  up  the  note  and  have  the  same  as- 
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slgiied  to  him,  but,  iDBtead  of  doing  bo,  lie 
had  the  assignment  made  to  himself.  The 
vendor's  Hen  was  a  valid,  Bubsisting  lien,  and 
Rohrbaugh  had  a  right  to  Its  enforcement; 
and  there  Is  no  reason  given  why  the  elder 
Bohrbaugh  should  be  subject  to  any  liability 
for  the  note,  and  it  does  not  appear  why  he 
should  have  given  him  any  collateral  security 
therefor. 

It  is  contended  by  appellant  that  it  was 
error  to  permit  O.  L.  Bohrbangh  to  file  his 
answer  after  the  consent  decree  was  enter- 
ed, and  not  to  sustain  the  exceptions  In- 
dorsed upon  the  answer.  These  assignments 
have  been  sufficiently  answered  in  discussing 
the  said  consent  decree.  Rohrbaugh  had  put 
in  no  appearance  prior  to  the  making  of  his 
answer,  and  was  not  bound  by  the  consent 
decree.  Counsel  for  appellant  contends  that, 
because  the  answer  of  O.  L.  Rohrbaugh  is  in 
the  same  handwriting  or  by  the  same  coun- 
sel as  are  the  answers  of  defendants  James 
L.  Smith  and  May  Smith,  he  must  have  been 
represented  by  counsel  at  the  time  the  con- 
sent order  was  made.  This  by  no  means  fol- 
lows. His  employment  of  counsel  must  date 
from  the  time  he  verified  his  answer,  and  his 
appearance  in  the  cause  from  its  filing. 

It  is  also  said  that  it  was  error  to  decree 
in  favor  of  Rohrbaugh  as  assignee  of  O.  P. 
Rohrbaugh,  when  the  amended  bill  stood 
taken  for  confessed  against  C.  P.  Rohrbaugh. 
The  answer  of  O.  L.  Rohrbaugh  was  suffi- 
cient upon  which  to  establish  his  claim,  with- 
out reference  to  the  status  of  the  elder  Rohr- 
baugh, who  really  had  no  Interest  in  the 
matter,  and  never  had  any. 

Exception  is  taken  by  appellant  to  the  dep- 
osition of-  O.  I>.  Rohrbaugh,  because  unrea- 
'  sonably  protracted  and  delayed  by  many 
continuances  thereof  from  day  to  day.  Plaln- 
tiiC  had  due  notice  of  the  time  and  place  of 
beginning  the  taking  thereof,  yet  he  entirely 
Igrnored  the  matter,  and  entered  no  appear- 
ance on  the  day  set  for  the  taking,  nor  at 
any  other  time;  and  the  nonappearance  of 
the  witness  is  reasonably  and  sufficiently  ex- 
plained in  his  deposition.  The  plaintiff  was 
not  prejudiced  by  the  taking  of  the  deposi- 
tion at  the  time  it  was  taken,  any  more  than 
he  would  have  been  If  it  had  been  taken  on 
the  day  fixed  In  the  notice  for  the  taking. 

It  Is  insisted  by  appellant  that  the  court 
erred  in  decreeing  any  purchase  money  on 
the  Locust  street  house  and  lot  in  favor  of 
John  L.  Smith,  without  decreeing  that  peti- 
tioner was  entitled  to  be  substituted  to  the 
$500  lien  for  purchase  money  paid  by  James 
L.  Smith.  In  appears  that  a  lien  was  re- 
served for  the  payment  of  five  notes,  of  $100 
each,  to  be  paid  in  saddles.  It  further  ap- 
pears that  four  of  said  notes  were  paid  as 
they  came  due  by  James  L.  Smith,  and  that 
the  last  of  said  notes  was  paid  a  year  or  so 
before  the  difficulty  between  James  L.  Smith 
and  F.  Q.  Smith  with  plaintiff,  Mylins,  which 
occurred  on  the  10th  of  February,  isiss,  out 
of  which  plaintiffs  cause  of  action  arose. 


It  appears  from  the  original  bill  that  plalr- 
tifTs  action  of  trespass  against  the  Smiths 
was  instituted  on  the  15th  of  February,  1883, 
and  the  last  note  fell  due  September  15, 
1881,  BO  that  all  of  said  notes  must  have  been 
paid  some  time  prior  to  the  time  when  plain- 
Itff's  cause  of  action  arose.  The  lien  reserv- 
ed by  John  L.  Smith  to  secure  the  annuity  of 
$25  is  superior  to  all  other  liens  upon  the  Lo- 
cust street  property. 

The  assignment  of  appellant  that  the  court 
erred  In  decreeing  no  more  than  $100  as  a 
charge  upon  the  Locust  street  property  is 
not  well  taken,  because  that  Is  as  much  as  is 
proven  to  be  the  value  of  the  Improvements 
placed  upon  it  by  James  L.  Smith  after 
plaintiff  had  a  cause  of  action  against  him. 

As  to  the  cross-assignments  of  error,  the 
first,  second,  and  third  go  to  the  action  of 
the  court  in  overruling  the  demurrer  of  the 
defendants  James  L.  Smith  and  May  Smith, 
and  in  sustaining  appellant's  exception  to 
the  answer  of  said  May  Smith  and  James  L. 
Smith  to  the  amended  bill;  and  the  tenth, 
in  taking  the  amended  bill  for  confessed. 
These  parties  were  both  bound  by  the  con- 
sent order  entered  closing  the  pleading  and 
proofs,  and  submitting  the  cause.  The 
fourth  assignment  goes  to  the  $100  decreed 
in  favor  of  appellant  as  a  charge  upon  the 
Locust  street  house  and  lot;  and  the  fifth, 
sixth,  seventh,  and  eighth  go  to  the  decree  af- 
fecting the  Post  house  and  lot,  on  Main 
street,  with  $G0O  improvements  on  the  Blair 
lot  and  the  other  lots  mentioned  as  being 
liable  to  appellant's  debt  As  to  the  Blair 
lot,  that  has  been  disposed  of  under  the  as- 
signment of  error  thereon  by  appellant. 

Quite  a  mass  of  testimony  was  taken  in 
the  case,  and  it  appears  that,  up  to  tbk  time 
of  the  difficulty  between  the  plaintiff  and  the 
defendants  Floyd  G.  and  James  L.  Smith, 
said  James  L.  Smith  was  carrying  on  a  prof- 
itable business  in  the  town  of  Buckhannon, 
after  which  difficulty  he  became  very  sud- 
denly insolvent,  and  his  wife,  who  had  never 
engaged  In  any  business  before,  and  was 
shown  to  have  had  but  little  property,  as 
suddenly  began  to  carry  on  the  same  busi- 
ness that  James  L.  Smith  had  been  carrying 
on;  he  conducting  the  same  in  her  name. 
It  is  shown  that  she  borrowed  considerable 
sums  of  money  from  different  parties  at 
various  times,  and  that  there  were  paid  to 
her  sums  for  rents  and  board,  a  large  part  of 
which  rents  were  paid  to  her  by  her  husband, 
James- L.  Smith;  and  it  is  shown  by  her  own 
te.stimony  that  out  of  the  rents  paid  to  her 
by  her  husband  she  paid  on  some  of  the  lota 
purchased,  but  it  is  not  clearly  and  definite- 
ly shown  that  the  properties  which  were 
made  liable  to  the  plaintiff's  debts  by  the 
decree  were  paid  for  by  her  out  of  her  own 
funds,  derived  from  others  than  her  hus- 
band. 

Upon  a  careful  inspection  of  all  the  evi- 
dence, It  appears  that  the  decree  of  the  cir- 
cuit court  is  fully  sustained  in  all  respects, 
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except  wbere  It  makes  the  $(300  allowed  to 
plaintiff  as  a  charge  upon  the  improvements 
on  the  Blair  lot  subject  to  be  reduced  by  the 
sum  of  $460^0,  with  interest,  to  be  paid  to 
Wm.  Post,  in  which  respect  the  decree  is 
modified  by  requiring  the  whole  of  said  $600, 
with  its  interest,  to  be  charged  against  said 
improvements  in  favor  of  plaintiff;  and  the 
whole  decree,  with  such  modiflcation,  is  af- 
firmed. 


032  N.  C.  7a) 

LYMAN  v.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.    Jane  2, 
1903.) 

WAREHOUSEMEN  —  LOSS  OP  GOODS  —  FIRB  — 
REASONABLE  CARE  —  NEQLIGBNCE  —  PRK- 
8UMPTI0N— BVIDBNOK— RES  QEST.I&- DBOLA- 
RATIONS  OF  AGENT. 

1.  In  an  action  against  a  warehouseman  for 
loss  of  goods  stored,  by  the  destruction  of  the 
warehouse  by  fire  which  did  not  originate  in 
the  warehouse,  evidence  of  a  witness,  who  ar- 
rived some  15  or  20  minutes  after  the  fire  had 
started,  concerning  what  certain  other  persons, 
unknown  to  witness,  stated  concerning  the  fire 
in  witness'  presence,  was  inadmissible  as  res 
gestae. 

2.  Where  a  fire  did  not  originate  in  a  ware- 
house, a  question  asked  of  a  witness  fts  to 
how  long,  judging  from  the  condition  of  the 
warehouse,  the  fire  bad  been  burning  when  the 
fire  company  got  there,  was  incompetent. 

3.  In  an  action  against  a  warehouseman  for 
the  loss  of  goods  by  the  burning  of  a  ware- 
house, a  declaration  of  defendant^  agent  made 
a  few  days  after  the  fire  was  inadmissible. 

4.  In  an  action  against  a  warehouseman  for 
loss  of  goods,  Bustamed  by  the  burning  of  the 
warehouse,  the  fact  that  the  goods  were  de- 
stroyed by  fire  raised  no  presumption  of  negli- 
gence on  the  part  of  the  warehouseman. 

0.  In  an  action  against  a  warehouseman  for 
loss  of  goods,  sustained  by  the  burning  of  a 
warehouse,  evidence  held  insnfflcient  to  show 
that  defendant  failed  to  exercise  ordinary  care 
to.  save  the  warehouse  and  the  goods  stored 
therein   from   destruction. 

Douglfls,  J.,  dissenting. 

Appeal  from  Superior  Court,  Buncombe 
County;  M.  H.  Justice,  Judge. 

Action  by  T.  B.  Lyman  against  tbe  South- 
em  Railway  Company.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeala  Af- 
firmed. 

F.  W.  Thomas  and  Luther  &  Wells,  for 
appellant  Tucker  &  Murphy  and  A.  B.  An- 
drews, Jr.,  for  appellee. 

CONNOR,  J.  This  action  is  prosecuted  by 
tbe  plaintiff  for  the  recovery  of  the  value  of 
certain  personal  property  In  the  warehouse 
of  the  defendant  at  Ashevllle,  N.  C,  destroy- 
ed by  fire  on  October  27,  1894.  "The  plain- 
tiff did  not  contend  that  the  defendant  was 
liable  as  a  common  carrier,  but  sought  to 
hold  it  liable  as  warebouseman."  The  ma- 
terial facts  proved  by  tbe  plaintiff,  and,  for 
the  purpose  of  tbe  decision  of  the  case,  taken 
to  be  true,  are:  The  plaintiff  delivered  to  the 
defendant  at  Raleigh,  N.  C,  on  October  12, 

^8.  Sea  Svideaca,  vol.  10,  CenL  Dig.  U  tC7,  tlO^ 
»li.  MS. 


1894,  the  property  destroyed  as  above  stated, 
for  shipment  to  Ashevllle,  N.  C;  being  a 
marble  bust  of  the  plaintiiFs  father,  of  the 
value  of  $400,  a  pedestal  for  the  bust,  a  ta- 
ble, and  an  ebony  chair.  The  goods  arrived 
safely  at  Ashevllle,  and  were  kept  in  the 
defendant's  warehouse,  with  the  understand- 
ing that  the  plaintiff  would  pay  the  company 
for  storing  them  for  blm.  When  he  applied 
for  the  property,  he  was  told  by  the  defend- 
ant's agent  that  it  bad  been  destroyed  by 
tbe  fire  which  burned  the  warehouse  on  the 
morning  of  October  27,  1894.  The  plaintiff 
showed  by  several  witnesses  that  they  were 
members  of  the  fire  company,  and  when  they 
reached  the  scene  of  the  fire  the  north  end  of 
the  warehouse  and  several  cars  near  the 
warehouse  were  burning.  The  defendant's 
agent  cautioned  the  firemen  to  be  careful, 
saying  that  there  were  explosives.  Did  not 
say  where  they  were.  Witnesses  heard  two 
or  three  small  explosions,  but  did  not  know 
where  they  were.  The  cars  were  burning  25 
or  30  yards  from  the  depot.  Heard  an  ex- 
plosion outside.  The  firemen  put  two  streams 
of  water  on  the  fire.  There  was  a  strong 
wind  blowing  up  the  river.  Tbe  fire  com- 
pany got  to  the  fire  15  or  20  minutes  after 
the  alarm  was  sounded.  Fire  spread  to  tbe 
cars  on  the  track.  There  were  explosions  75 
feet  from  where  they  were  at  work.  The 
nearest  car  was  50  feet  from  the  depot  The 
fire  company  was  efilclent.'  There  was  a 
hydrant  within  200  feet  of  the  depot  The 
warehouse  was  nearly  burned  up  before  the 
explosion.  It  is  about  one  mile  from  the  fire 
department  to  tbe  depot.  The  fire  bad  not 
reached  tbe  warehouse  when  the  fire  com- 
pany got  there.  Fire  in  cars  at  the  time, 
and  a  strong  wind  blowing  towards  the  ware- 
house. There  was  an  explosion  In  ope  car 
after  tbe  fire  company  got  there,  but  it  did 
not  deter  the  firemen.  Tbe  railroad  com- 
pany had  no  apparatus  about  its  warehouse 
for  extinguishing  fire  or  turning  water  on  it 
Tbe  warehouse  could  have  been  saved  if  It 
had  not  been  for  the  wind.  Fire  was  first 
discovered  in  tbe  building  near  the  ware- 
house, connected  with  the  warehouse  by  a 
shed.  Tbe  defendant  had  some  barrels  In 
the  warehouse,  which  were  supposed  to  be 
kept  full  of  water,  with  buckets  connected. 
There  was  no  evidence  that  water  was  in 
these  barrels  at  the  time,  nor  hose  and  other 
apparatus  usually  kept  In  hotels  and  other 
large  buildings.  There  were  water  connec- 
tions close  to  the  warehouse.  The  defendant 
demurred  to  the  evidence,  and  moved  to  non- 
suit the  plaintiff.  The  motion  was  allowed, 
and  the  plaintiff  excepted  and  appealed. 

The  witness  Gennett  said  that  he  heard 
some  men  talking  about  the  fire  at  the  time, 
but  did  not  know  or  remember  who  they 
were.  The  plaintiff  asked  the  witness  to 
state  what  these  men  said  about  tbe  Ore  and 
its  origin.  The  defendant  objected.  Objec- 
tion sustained,  and  plaintiff  excepted.  The 
question  was  clearly  incompetent    Tbe  fire 
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had  been  burning  some  15  or  20  minuteg 
tchen  the  witness  got  there.  Any  statement 
made  after  that  Interval  by  persons  unknown 
to  the  witness  could  not  be  a  part  of  the  res 
gestse,  and  was  not  otherwise  competent 
The  exception  cannot  be  sustained. 

Jesse  Patton  was  asked,  "How  long,  Judg- 
ing from  the  condition  of  the  warehouse 
when  the  fire  company  got  there,  had  the 
fire  been  burning?"  Upon  the  defendant's 
objection,  the  question  was  ruled  out,  and 
the  plaintiff  excepted.  The  question  was  not 
competent  The  fire  did  not  originate  In  the 
warehouse,  and  its  condition  at  the  time  the 
witness  reached  there  was  no  evidence  as  to 
the  time  the  fire  begun.  The  witness  pro- 
ceeded without  objection  to  describe  the  con- 
dition of  the  warehouse  when  he  got  there. 
The  ruling  of  his  honor  was  correct 

The  plaintiff  proposed  to  ask  the  same  wit- 
ness In  regard  to  decIarat'lonB  of  CSark,  the 
defendant's  agent,  made  a  few  dayer  after 
the  fire.  This  was,  upon  objection,  exclud- 
ed. It  is  well  settled  that  the  declarations 
of  an  agent  made  after  the  transaction  are 
nol^  admissible.  Southerland  v.  R.  Co.,  106 
N.  C.  105, 11  S.  E.  189. 

It  is  conceded  that  the  defendant  held  the 
goods  destroyed  as  warehouseman.  Ever 
since  the  case  of  Coggs  v.  Bernard,  Ld. 
Raym.  909,  Smith's  L.  C.  354,  which  Mr. 
Smith  says  "is  one  of  the  most  celebrated 
cases  ever  decided  in  Westminster  Hall,  and 
Justly  so,  since  the  elaborate  Judgment  of 
Lord  Holt  contains  the  first  well-ordered  ex- 
position of  the  English  law  of  bailments," 
the  measure  of  ftuty  owing  by  bailees  in  re- 
gard to  the  several  kinds  of  bailment  has 
been  settled.  The  only  duty  devolving  upon 
the  courts  has  been  to  apply  the  principles 
announced  by  Lord  Holt  to  the  facts  In  the 
cases  as  they  arise.  "As  to  the  responsibility 
of  the  present  bailee  [warehouseman],  ordi- 
nary or  average  diligence  is  required.  This 
is  such  care  and  diligence  as  prudent  per- 
sons of  the  same  class  are  wont  to  exercise 
towards  such  property,  or  In  the  management 
of  their  own  property  under  like  circumstan- 
ces. For  failure  to  exercise  this  degree  of 
care  and  diligence,  the  bailee  must  respond." 
Smith,  L.  O.  vol.  1  (9th  Ed.)  414;  Jones  on 
Bailments,  97;  Hale  on  Bailments  &  Car- 
riers, 238.  "The  burden  of  proof  Is  on  the 
plaintiff  to  show  negligence."  Id.  239.  The 
fact  that  the  goods  are  destroyed  by  fire 
raises  no  presumption  of  negligence  on  the 
part  of  the  bailee.  This  court,  in  Neal  v. 
Railroad,  53  N.  G.  482,  by  Manly,  J.,  says, 
"Ordinary  care  is  what  Is  required,  and  this 
is  defined  by  a  recent  elementary  treatise 
[Story  on  Bailments,  {  41]  to  be  'that  which 
m<?n  of  common  prudence  generally  exercise 
afjont  their  own  affairs  In  the  age  and  coun- 
try In  which  they  live.' "  Turrentlne  v.  Rail- 
road, 106  N.  C.  376,  6  S.  E.  116,  6  Am.  St 
Rep.  602;  Daniel  v.  Ralhroad,  117  N.  C.  603, 
2S  S.  E.  327. 

Applying  these  principles  to  the  facts  In 


this  case,  we  concur  in  the  ruling  of  his  hon- 
or. The  only  suggestion  of  negligence  is  that 
there  was  In  the  warehouse,  or  in  some  cars 
near  by,  some  explosives,  which  rendered  it 
dangerous  for  the  firemen  to  go  into  or  near 
enough  to  the  warehouse  to  stop  the  fire.  It 
does  not  appear  what  the  explosives  were, 
where  they  were,  or  how  long  they  had  been 
In  or  near  the  warehouse.  One  of  the  plain- 
tifC's  witnesses  says  that  they  would  have 
saved  the  warehouse  but  for  the  strong  wind; 
another,  that  the  "fire  company  was  effi- 
cient" There  is  no  testimony  tending  to 
show  that  the  explosives  caused  the  fire. 
The  nearest  approach  to  evidence  as  to  the 
location  of  the  explosives  was  that  there  was 
an  "explosion  in  one  car  soon  after  the  fire 
company  got  there,  but  It  did  not  deter  the 
firemen."  There  was  a  hydrant  within  200 
feet  of  the  fire.  Another  witness  said  there 
were  two  hydrants  near  the  warehouse.  The 
firemen  put  two  streams  of  water  on  the  fire. 
Without  pursuing  the  discussion,  we  are 
of  the  opinion  that  the  Judgment  was  correct 
4nd  must  be  afilrmed. 

DOUGLAS,  J.,  dissents. 


(1S2  N.  c.  m) 
FLEMING  V.  SOUTHERN  RY.  CO. 

(Supreme  Oonrt  of  North  Carolina.    May  26, 
1903.) 

SKRVANT— INJURIES— MISLBADINO    INSTRUC- 
TIONS. 

1.  In  an  action  by  an  employe  against  a  rail- 
road for  injuries  due  to  a  defective  coupler, 
defendant  introduced  in  evidence  a  writing 
marked  "Exhibit  A,"  being  a  release  of  all 
right  of  action  on  account  of  the  injury;  also 
a  contract,  marked  "Exhibit  B,"  and  signed  by 
plaintiff  on  entering  defendant's  service,  where- 
in be  agreed  to  obey  its  rules  in  respect  to  the 
coupling  of  cars,  etc.,  and  to  assume  all  risks. 
Plaintiff  replied  that  the  release  was  obtained 
by  fraud.  On  the  original  record  there  appear- 
ed an  instruction  that,  if  the  jury  found  that 
plaintiff  signed  the  paper  "B" ;  and,  further, 
that  defendant's  conductor  ordered  him  to  make 
the  coupling,  then  the  conductor  had  power  to 
waive  the  said  contract  (here  was  inserted: 
"The  alwve  instruction  was  given  and  defend- 
ant excepted") ;  and  that  the  Legislature  had 
enacted  that  any  contract  made  by  an  employe 
to  waive  the  benefit  of  an  action  he  might  have 
against  the  company  should  be  null  and  void 
(here  was  repeated :  "The  above  instruction 
was  given,  and  defendant  excepted").  Other  in- 
structions, entirely  distinct  and  separate  from 
the  above,  had  been  given  in  regard  to  the  re- 
lease "A,  pleaded  by  defendant.  The  petition 
to  rehear  stated  that  the  instruction  above  set 
out  was  single  and  connected,  and  related  to 
but  one  subject.  Held  that,  when  so  read,  the 
instruction,  being  expressly  directed  to  B," 
could  not  have  reasonably  been  -  understood  to 
refer  to  the  release,  "A,"  and  was  not  mis- 
leading. 

Montgomery,  J.,  dissenting. 

On  petition  to  rehear.    Granted. 
For  former  opinion,  see  42  S.  E.  906. 

L.  C.  Caldwell,  for  appellant  Q.  B.  Nicli- 
olson,  for  appellee. 
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CONNOR,  J.  This  was  a  petition  to  re- 
hear. But  one  question  Is  presented  by  the 
petition.  In  the  trial  below,  the  plaintiff  hav- 
ing alleged  that  he  was  injured  by  reason  of 
the  use  of  a  defective  coupler  on  the  defend- 
ant's train,  the  defendant,  among  other  de- 
fenses, set  up  and  Introduced  In  evidence  a 
paper  writing  marked  "Exhibit  A,"  being  a 
release  of  all  actions  and  right  of  actions 
which  accrued  to  him  by  reason  of  the  alleged 
Injury.  The  plaintiff,  replying  by  way  of 
avoidance  of  the  effect  of  this  release,  alleged 
that  it  had  been  obtained  by  fraud  and  deceit, 
and  was  therefore  void.  The  defendant  also 
Introduced  a  paper  writing  marked  "Exhibit 
B,"  being  a  contract  signed  by  the  plaintiff 
upon  his  entrance  into  the  service  of  the  de- 
fendant, by  which  he  bound  himself  to  ob- 
serve the  rules  of  the  company  in  respect  to 
the  coupling  of  the  cars,  etc.,  and  contracted 
to  assume  all  risks  incident  to  his  employ- 
ment, etc.  Appropriate  Issues  were  submit- 
ted to  the  Jury  in  regard  to  the  alleged  negli- 
gence, contributory  negligence,  execution  of 
the  release,  and  Its  validity.  The  Issues  were 
found  in  favor  of  the  plaintiff,  and  on  appeal 
to  this  court  the  ruling  of  the  court  below  on 
the  various  matters  in  controversy  was  af- 
firmed, except  bis  honor's  charge  in  response 
to  certain  special  Instructions  hereinafter  set 
out,  asked  by  the  plaintiff. 

An .  examination  of  the  original  record 
shows  instructions  asked  numbered  from  1 
to  7,  inclusive.  After  Instruction  marked  "7" 
is  the  following:  "(6)  A  rule  of  the  railroad 
company,  agreed  to  by  the  plaintiff,  may  be 
waived  or  abrogated  for  the  company  by  the 
conductor  making  an  order  contrary  to  such 
rule,  when  It  was  the  duty  of  the  plaintiff  to 
obey  such  order.  If  you  find  by  the  greater 
weight  of  evidence  In  this  case  that  the  plain- 
tiff signed  the  paper  B,  and  agreed  not  to 
couple  cars  except  with  a  stick,  if  you  fur- 
ther find  that  the  conductor  on  the  plaln- 
tifPs  train  ordered  him  to  make  the  coupling, 
you  are  instructed  that  the  conductor  had  the 
power  to  waive  or  abrogate  the  said  con- 
tract. (The  above  instruction  was  given,  and 
the  defendant  excepted.)  The  Legislature 
has  enacted  that  any  contract  or  agreement, 
express  or  implied,  made  by  any  employ^  of 
said  company  to  waive  the  benefit  of  an  ac- 
tion which  he  may  have  against  the  com- 
pany for  Injuries,  shall  be  null  and  void. 
'And  It  seems,'  says  the  Supreme  Court,  'that 
the  Legislature  Intended  to  put  an  end  to  all 
such  Intentions  [contentions]  by  saying  in  the 
first  section  of  the  act  [Priv.  Laws  1897,  p. 
83,  c.  56]  that  he  shall  have  a  right  of  action 
for  injury  caused  by  such  defective  ma- 
chinery, and  providing  In  the  second  section 
that  he  cannot  waive  that  right  by  contract 
express  or  implied.'  (The  above  Instruction 
was  given,  and  the  defendant  excepted.)" 
The  court  In  the  opinion  131  N.  C.  485,  42  S. 
E.  905,  treated  this  instruction  as  two  sepa- 
rate and  distinct  propositions.  We  can  read- 
ily understand  how  this  Impression  was  made 


upon  the  court  by  the  fact  that  his  honor 
separated  the  prayer  by  inserting  about  the 
center  the  words,  "The  above  Instruction  giv- 
en, and  the  defendant  excepted,"  and,  at  the 
end  of  the  prayer,  repeated  this  language. 
The  petition  to  rehear  states  that  the  prayer 
was  single  and  connected,  and  that  It  was  a. 
mistake  to  treat  it  as  two  prayers  for  sepa- 
rate Instructions.  Upon  a  careful  examina- 
tion of  the  record,  we  concur  with  the  peti- 
tioner. We  think  that  It  was,  as  given,  but 
one  Instruction,  and  related  to  but  one  sub- 
ject The  plaintifTs  counsel,  by  an  over- 
sight, numbered  the  prayer  6,  when  it  should 
have  been  numbered  8.  The  court,  in  its 
opinion,  speaks  of  It  as  "8  and  9."  His  honor 
had  in  a  series  of  Instructions  directed  the 
attention  of  the  jury  to  the  controversy  In  re- 
gard to  the  execution  of  the  release  and  the 
allegation  of  fraud  therein  made  by  the  plain- 
tiff. Exhibit  B  rejated'to  the  subject  of  rules 
of  the  company,  the  contract  of  the  plaintiff 
to  obey  them,  and  the  assumption  of  risk, 
etc.  It  was  entirely  separate  and  distinct 
from  the  instructions  given  In  regard  to  Ex- 
hibit A,  the  release.  The  court  was  of  ^e 
opinion  that  "the  language  was  too  broad, 
and  was  calculated  (not  to  say  Intended)  to 
and  may  have  misled  the  jury,  and  directed 
their  minds  to  the  release  and  dlscliarge  set 
up  by  the  defendant  in  its  answer."  The  in- 
.  structlon  read  as  relating  to  a  single  subject, 
we  think,  upon  a  careful  consideration,  being 
expressly  directed  to  "B,"  and  It  could  not 
have  reasonably  been  understood  to  refer  to 
the  release  "A."  The  language,  "If  you  find 
by  the  greater  weight  of  evidence  In  this  case 
that  the  plaintiff  signed  the  paper  B,  and 
agreed  not  to  couple  the  cars  except  with  a 
stick,"  etc.,  and  the  express  and  direct  refer- 
ence to  the  act  of  the  Legislature  In  regard 
to  such  contracts,  which  the  jury  must  have 
understood  had  no  reference  whatever  to  the 
release,  directed  their  attention  to  the  con- 
tract called  "Exhibit  B,"  and  not  to  the  re- 
lease called  "Exhibit  A."  His  honor,  with 
his  accustomed  care,  instructed  the  jury  upon 
every  issue  and  phase  of  the  testimony.  The 
entire  charge,  when  considered  as  a  whole, 
could  not  have  misled  the  Jury  In  regard  to 
Exhibits  A  and  B.  The  court,  in  concluding 
its  opinion,  said:  "As  we  have  said,  we  do 
not  discuss  in  this  opinion  the  matters  relat- 
ing to  the  release  and  discharge  and  the  al- 
leged fraudulent  character  of  the  paper  writ- 
ing." 

We  think  that  the  petition  should  be  al- 
lowed, for  the  reasons  given,  but,  as  the 
court  ordered  a  new  trial  without  passing  up- 
on several  exceptions  of  the  defendant,  we 
have  concluded  that  upon  the  questions  rais- 
ed by  these  exceptions  not  passed  upon  the 
defendant  is  entitled  to  have  the  ruling  of 
this  court.  As  the  personnel  of  the  court 
has  been  partially  changed  since  the  argu- 
ment and  decision,  we  direct  a  reargument 
of  the  exceptions  not  passed  upon.  The  rule 
of  the  court  In  regard  to  rehearlngs  requires 
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a  petition  to  rebear  to  be  filed  by  either  of 
the  parties  desiring  sncb  rehearing,  bnt  the 
peculiar  status  of  this  case  entitles  the  de- 
fendant to  be  heard  by  the  court  as  now  con- 
stituted. The  petition  is  allowed,  and  the 
cause  Is  set  down  for  argument  upon  such 
exceptions  as  were  not  passed  upon  at  the 
regular  call  of  the  docket  at  the  next  term 
of  this  court  The  clerk  will  direct  a  copy  of 
this  order  to  counsel  for  plaintiff  and  defend- 
ant. The  i>etltloner  will  recover  the  costs. 
PetltloD  allowed. 

MONTGOMBKY,  J.  (dissenting).  I  find 
myself  embarrassed  in  expressing  my  ideas 
in  this  matter  for  the  reason  that  in  the 
opinion  of  the  court  all  of  the  members  ex- 
cept myself  concur  In  a  view  of  a  part  of 
the  record  an^  of  the  treatment  of  it  by  the 
plaintUCs  counsel  which  I  think  is  not  the 
correct  view,  and  one  which  I  cannot  adopt 
The  case  on  appeal  and  the  brief  of  the 
plalntUTs  attorneys  are  now  before  me  on 
my  table.  The  plaintiff  requested  the  court 
to  give  a  number  of  prayers  for  special  in- 
structions to  the  Jury.  Down  to  and  includ- 
ing the  seventh,  there  is  no  confusion.  The 
next  one  of  the  prayers  was  numbered 
"sixth,"  and  was  in  these  words:  "A  rule 
of  the  railroad  company  agreed  to  by  the 
plaintiff  may  be  waived  or  abrogated  for  the 
company  by  the  conductor  making  an  order 
contrary  to  such  rule  when  It  was  the  duty 
of  the  plaintiff  to  obey  such  order.  If  you 
find  by  the  greater  weight  of  evidence  in 
this  case  that  the  plaintiff  signed  the  paper 
B,  and  agreed  not  to  couple  cars  except  with 
a  stick,  if  you  find  further  that  the  con- 
ductor on  plalntifrs  train  ordered  him  to 
make  the  coupling,  you  are  instructed  that 
the  conductor  had  the  power  to  waive  or 
abrogate  the  said  contract."  Then  foUow 
these  words  in  parentheses:  "The  above  in- 
struction was  given,  and  defendant  excepted." 
That  Instruction,  though  numbered  "sixth," 
as  we  have  said,  In  the  case  made  out  by  his 
honor,  followed  number  7,  and  ought  to  have 
been  numbered  8  in  the  original  record.  The 
plaintiff's  counsel  did  not  make  the  mistake 
In  numbering  the  special  prayers  for  instmc- 
tion  asked  by  the  plaintiff.  They  saw  the 
mistake  made  by  the  Judge  in  making  up 
the  case  in  numbering  the  plaintiff's  special 
prayers,  and  treated  the  second  one,  num- 
bered "sixth,"  as  the  eighth;    for  in  their 

.  brief  they  say:  'Tn  support  of  the  eighth  in- 
struction, and  to  show  that  It  was  proper, 
and  that  the  exception  to  it  [by  the  defend- 
ant] is  without  foundation,  we  Invite  the 
attention  of  the  court  to  the  following  au- 
thorities: Mason  V.  Railroad,  111  N.  C.  494 
[16  S.  H.  698,  18  L.  R.  A.  845,  32  Am.  St 
Kep.  814];  Railroad  v.  Ross,  112  U.  8.  377 
[5  Sup.  Ct  184,  28  I^  Ed.  787]:  Chambers  v. 
Railroad,  91  N.  O.  47B."  And  those  authori- 
ties cited  show  that  the  Instruction  which 
2  quoted  above  was  referred  to  in  what  the 

plaintllTB  attorneys  in  their  brief  called  the 


"eighth"  Instruction,  but  which  was  num- 
bered "sixth"  by  his  honor  in  making  up  the 
case.  In  the  case  on  appeal  the  next  of 
the  plaintiff's  special  prayers  is  in  these 
words:  "The  Legislatnre  has  enacted  that 
any  contract  or  agreement,  express  or  im- 
plied, made  by  any  employs  of  said  com- 
pany to  waive  the  benefit  of  an  action  which 
he  may  have  against  the  company  for  in- 
juries, shall  be  null  and  void,  'and  It  seems,' 
says  the  Supreme  Court,  'that  the  Legisla- 
ture Intended  to  put  an  end  to  such  inten- 
tions [contentions]  by  saying  in  the  first  sec- 
tion of  the  act  that  he  shall  have  a  right  of 
action  for  injuries  caused  by  such  defective 
machinery,  and  providing  in  the  second  sec- 
tion that  he  cannot  waive  this  right  by  con- 
tract expressed  or  implied.' "  At  the  end  of 
that  request  for  Instructions  these  words  ap- 
pear in  parentheses:  "The  above  instruc- 
tion was  given,  and  defendant  excepted." 
j  The  plaintiff's  attorneys,  in  their  brief,  treat 
that  as  the  ninth  special  prayer  of  the  plain- 
tiff in  these  words;  "The  ninth  instruction 
is  a  summary  of  the  fellow-servant  act  and 
of  the  decision  of  this  court  In  Coley's  Case, 
128  N.  C.  [B34,  89  S.  E.  43,  57  L.  R.  A.  817J, 
and  was  entirely  proper,  and  his  honor  com- 
mitted no  error  In  giving  it."  It  can  be  seen 
by  an  Inspection  of  the  record  now  before 
me  that  his  honor  below,  and  not  the  plain- 
tifTs  counsel,  in  making  up  the  case,  number- 
ed the  prayer  following  7  "sixth."  Hla  hon- 
or made  the  error,  and  should  have  number- 
ed It  8,  and  the  next  succeeding  one  9.  The 
plaintiff's  counsel,  In  their  brief,  as  we  have 
said,  saw  the  Judge's  error,  and  in  their  brief 
treated  these  two  exceptions  as  8  and  9. 
They  were  not  one  instmctlon,  but  were 
clearly  two,  and  about  two  entirely  differ- 
ent matters,  involving  different  questions  of 
law.  The  eighth  concerned  the  power  of  a 
conductor  to  waive  a  rule  of  the  company 
when  it  was  the  duty  of  the  plaintiff  to  obey 
the  order,  as  in  Mason's  Case,  referred  to  in 
the  brief 'of  the  plaintifTs  counsel;  and  the 
ninth  concerned  the  effect  of  the  fellow- 
servant  law,  passed  in  1897  (Priv.  Laws  1897, 
p.  83,  c.  56),  five  years  after  the  decision  in 
Mason's  Case,  111  N.  a  482,  16  S.  B.  698,  18 
L.  R.  A.  846,  82  Am.  St  Rep.  814.  My  views 
on  the  merits  of  the  case  are  to  be  found  In 
volume  131,  p.  476,  of  our  Reports,  and  42 
8.  E.  905,  embodied  in  the  opinion  written 
by  myself  for  a  unanimous  court. 
I  think  the  petition  should  be  dismissed. 


on  N.  0.  1094) 

STATE  V.  HALL  et  al. 
(Snpreme  Court  of  North  Carolina.     June  2, 

1903.) 

■HOMICIDE— EVIDENCE  —  INTENT  —  TESTIMONY 

BY  DEPENDANTS-IMPEACHMHNT-CREDIBIL- 

ITY  —  TRIAL  —  INSTRUCTIONS  —  OBJECTIONS 

—GENERALITY— ARGUMENT  OF  COUNSEL. 

1.  In  a  prosecution  for  homicide,  where  the 

court  in  instrncting  the  jury  made  the  guilt  of 

defendants  in  part,  at  least,  to  depend  on  their 

purpose  in  going  to  the  house  of  deceased,  and 
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where  the  state  introduced  eridence  of  an  on- 
lawful  intent,  it  was  error  to  ezclnde  testimony 
of  defendant  tending  to  disprove  such  intent. 

2.  The  credibility  of  testimony  is  solely  for 
the  consideration  of  the  jury. 

3.  In  a  prosecution  for  homicide,  a  question 
asked  by  defendant's  counsel  of  a  witness  for 
the  state,  "A  good  many  things  are  slipping 
from  your  memory  in  reference  to  this  trans- 
action, are  they  not?"  was  competent  in  im- 
peachment. ' 

4.  In  a  prosecution  for  homicide  it  was  error 
to  refuse  to  permit  defendant's  counsel,  in  clos- 
ing to  the  jury,  to  comment  on  the  fact  that 
the  state's  case  rested  entirely  on  the  testimony 
of  witnes-ses  who  had  also  accused  other  per- 
sons of  the  crime,  and  that  such  others  were 
discharged,  one  by  the  coroner's  jury  and  the 
other  b^'  the  consent  of  the  state  to  a  verdict 
of  acquittal. 

5.  In  a  prosecntion  for  homicide,  a  charge 
that  defendants  would  not  be  guilty  even 
though  engaged  in  an  assault  or  some  other  un- 
lawful act,  if  the  gun  was  discharged  by  an- 
other than  defendants  from  whom  they  were 
attempting  to  wrest  the  same,  or  accidentally 
discharged  while  in  such  other  person's  hands 
thereby  killing  deceased,  was  properly  refused. 

0.  An  error  in  a  charge,  not  specifically  point- 
ed out,  cannot  be  taken  advantage  of  by  a  gen- 
eral objection  to  the  entire  charge  or  to  any 
part   of   the   same   containing   several   distinct 

firopositions,   some  of  which    are    correct,    at 
east  as  to  one  or  more  of  defendants. 

Appeal  from  Superior  Oonrt,  Robeson  Cotm- 
ty;  Charles  M.  Cooke,  Judge. 

John  Hall  and  others  were  convicted  of 
manslaughter,  and  appeal.     Reversed. 

The  defendants,  with  Feck  Locklear,  were 
indicted.  In  the  court  below  for  the  murder 
of  Philip  Barton.  At  the  trial,  and  after  the 
evidence  was  concluded,  the  state  consented 
to  a  verdict  of  not  guilty  as  to  Peck  Locklear, 
the  court  having  intimated  that  there  was  no 
evidence  against  bim,  and  the  other  defend- 
ants were  convicted  of  manslaughter.  It  ap- 
pears from  the  case  that  on  Christmas  Day, 
1902.  the  defendants  John  Hall,  Pink  Woods, 
and  Peck  Locklear  went  to  the  house  of  Eliza- 
beth Barton,  where  Nep  Barton,  her  son,  lived. 
No  one  was  there  at  the  time  but  Kitty  Barton 
and  a  small  boy  named  Porter  Barton.  They 
left  the  bouse  after  a  short  stay,  and  the  de- 
fendants John  Hall  and  Peck  Locklear  re- 
turned later  in  the  day,  John  Hall  having 
with  him  a  gun,  and  found  Rual  Barton  and 
Nep  Barton  at  the  house.  They  remained  at 
the  house  a  short  while,  and  then  left,  and 
late  In  the  afternoon  of  the  same  day.  the 
defendants  and  Peck  Locklear  were  again  at 
the  Barton  place.  While  they  were  there, 
Philip  Barton  was  killed.  There  was  some 
discrepancy  In  the  evidence  as  to  whether 
the  defendant  Pink  Woods  was  with  Hall 
and  Locklear  when  they  went  to  the  house 
the  second  time,  but,  in  the  view  we  take 
of  the  case,  it  is  immaterial  whether  be  was 
with  them  or  not  The  evidence  is  very  con- 
flicting as  to  the  material  facts  of  the  case, 
and  the  exceptions  of  the  defendants,  we 
think,  can  l)e  best  understood  by  stating  the 
contentions  of  the  state  and  defendants,  there 
having  been  evidence  to  support  each  of  said 
contentions. 


The  state  insisted  that  upon  the  evidence 
the  defendants  John  Hall  and  Pink  Woods 
and  Peck  Locklear  bad  gone  to  the  Barton 
bouse  twice  before  the  homicide  occurred, 
and  that  on  the  occasion  of  the  second  visit 
John  Hall  had  an  altercation  with  Bual  and 
Nep  Barton;  that  John  Etoll  Jumped  into  the 
door  of  the  house  with  a  gun  in  his  hanfig, 
and  said  to  Rual  Barton,  "I  hear  you  accuse 
me  of  selling  your  dog,  and  anybody  who 
said  so  is  a  liar;"  that  during  this  visit  Rual 
Barton  snatched  the  gun  from  the  defend- 
ant John  Hall,  and  the  said  defendants  left 
the  premises,  threatening  at  the  time  to  get 
a  crowd,  and  come  back  and  retake  the  gun 
by  force.  Shortly  afterwards,  but  late  In  the 
afternoon,  the  defendants  Hall  iand  Woods 
and  Peck  Locklear,  accompanied  by  Ned 
Cbavls  and  Enoch  Chavis  and  one  Utiey 
Locklear,  returned,  and  made  an  assault  up- 
on Rual  Barton,  who  was  trying  to  drive  the 
defendants  away.  In  the  fight  which  ensued 
the  defendant  Hall  snatched  the  gun  from 
Rual  Barton,  all  of  the  defendants  taking 
part  in  the  fight,  and,  Immediately  upon 
Hall's  gaining  possession  of  the  gun,  he  fired 
the  same,  and  shot  the  deceased,  Philip  Bar- 
ton, who  was  standing  alx>nt  five  or  six  feet 
behind  Nep  Barton  and  Rual  Barton,  and 
who  had  not  engaged  in  the  fight. 

The  defendants  contended:  That  on  the 
said  day  John  Hall  and  Pink  Woods  and  Peck 
Locklear,  being  intimate  with  and  on  friendly 
terms  with  the  Barton  family,  visited  the 
home  of  the  Bartons  for  the  purpose  of  pay- 
ing attention  to  two  of  the  Barton  girls,  who 
were  granddaughters  of  Elizabeth  Barton,  and 
who  at  the  time  made  their  home  with  her. 
That  Just  prior  to  their  first  visit  the  defend- 
ants Hall  and  Woods  and  Peck  Locklear  met 
Rhoda  Barton  near  her  home,  and  the  de- 
fendant Hall  made  an  engagement  to  meet 
her  later  in  the  day,  after  which  they  went 
on  to  the  home  of  Elizabeth  Barton,  and 
there  saw  Kitty  Barton  alone,  when  the  de- 
fendant Woods  made  an  engagement  to  meet 
her  later  In  the  day.  That  having  been  dis- 
appointed in  seeing  the  girls  ki  accordance 
with  their  engagements,  the  defendant  Hall 
and  Peck  Locklear  went  to  the  home  of  Eliza- 
beth Barton  on  the  occasion  of  the  second 
visit  expecting  to  see  the  girls,  and  find  out 
the  cause  of  the  failure  to  keep  the  engage- 
ments, when  they  met  Rual  and  Nep  Barton, 
both  of  whom  were  drinking  and  boisterons. 
Nep  Barton  cursed  the  defendant  Hall,  and 
Rual  Barton  took  from  the  defendant  Hall 
bis  gun,  and,  rather  than  have  any  difficulty, 
the  defendant  Hall  and  Peck  Locklear  left 
—all  this  taking  place  prior  to  the  visit  dur- 
ing which  the  homicide  occurred.  That  be- 
ing Joined  by  defendant  Woods,  who  was 
waiting  for  them,  they  all  went  home.  That 
at  the  home  of  their  father  the  defendants 
Hall  and  Woods  met  the  two  Chavis  boys, 
who  were  their  cousins,  and,  after  having 
eaten  dinner,  were  Joined  by  them,  and  all 
started  to  the  home  of  one  John  Ardile  Lock- 
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lear,  On  tbe  way  they  were  Joined  by  Peck 
LocUear.  In  going  to  John  Archie  Lock- 
lear'B  they  took  the  nearest  road,  which  leads 
by  the  house  of  Elizabeth  Barton,  the  road 
and  her  yard  adjoining,  and  there  being  no 
fence  between  them.  Jnst  before  getting  to 
the  Barton's  they  were  met  and  Joined  by 
Utiey  Locklear,  who  went  along  with  them 
on  tbe  way  to  John  Archie  Locklear's,  and 
Jnst  as  they  approached  the  house  of  Eliza- 
beth Barton,  Rual  Barton  and  Nep  Barton, 
Rual  armed  with  a  gnu  and  Nep  with  a  knife, 
mshed  out  to  meet  tbe  defendants;  Philip 
Barton,  the  deceased,  following  them.  Rnal 
Barton,  when  the  defendants  were  only  a 
step  or  80  from  him,  raised  the  gmi,  and  be- 
gan threatening  to  shoot.  Nep  rushed  at 
the  defendants,  and  Rual,  telling  him  to  get 
out  of  the  way,  started  to  shoot,  when  the  de- 
fendants advanced  upon  him  to  prevent  his 
shooting,  and  to  protect  themselves.  Rual 
Barton  tried  to  strike  with  the  gun,  and  as 
he  struck  the  defendant  Ghavls  tbe  gun  fired, 
killing  .the  deceased,  who  was  at  the  time 
about  five  or  six  steps  behind  him.  While 
Rual  was  scufiSing  and  trying  to  get  tbe  gun 
in  position  to  shoot,  Nep  Barton  was  using 
his  knife,  and  one  of  the  defendants  (Cbavis) 
exhibited  at  tbe  trial  long  gashes  across  his 
back,  which  he  claimed  were  made  by  Nep 
Barton  daring  the  scuffle.  Nep,  who  was 
a  witness  for  the  state,  denied  having  the 
knife,  and  all  of  the  Bartons  testified  that 
Nep  did  not  cut  the  defendant  The  defend- 
ants farther  contended  that  tbey  did  not 
succeed  In  getting  the  gon  away  from  Rual 
Barton  until  after  It  had  been  fired  and 
broken  while  Rual  was  striking  at  tbe  de- 
fendants with  It.  The  gun,  according  to  all 
the  testimony,  bad  but  one  barrel. 

The  state  Insisted  that  the  defendants  were 
goilty  of  murder  in  the  first  degree,  and  tbe 
defendants,  on  the  'other  hand,  contended 
that  no  one  of  tbem  discharged  the  gun,  but 
that  It  was  discharged  in  tbe  bands  of  Rual 
Barton,  while  he  was  assaulting  tbe  defend- 
ants; that  the  Bartons  were  tbe  aggressors, 
and  the  defendants  acted  strictly  in  self- 
defense. 

At  the  trial  the  defendants  proposed  to 
ask  Peck  Locklear,  one  of  the  defendants, 
who  was  Introduced  as  a  witness,  what  was 
the  purpose  of  tbe  defendants  In  going  to  tbe 
Barton  house,  which  was  excluded  on  objec- 
tion by  tbe  state.  They  also  proposed  to 
ask  a  defendant's  witness— Oakley  McMillan 
— the  following  question:  "What  was  said  be- 
tween Kitty  and  Nep  Barton  as  to  why  the 
boys  were  there?"  which  was  also  excluded 
by  tbe  court  Tbe  defendants  proposed  to 
ask  Rual  Barton,  a  witness  for  the  state,  the 
following  question:  "A  good  many  things 
are  slipping  from  yoar  memory  to-day  in 
reference  to  this  transaction,  are  they  not?" 
This  was  stated  at  the  time  the  question  was 
asked  to  be  for  the  purpose  of  testing  the 
witness'  recollection,  and  ascertaining  whether 
or  not  be  claimed  to  recollect  all  about  what 


took  place  at  tbe  time  tbe  homicide  occurred, 
and  as  to  what  took  place  at  the  coroner's 
Inquest.  Tbe  witness  was  the  uncle  of  the 
deceased,  and,  according  to  tbe  contention  of 
the  defendants,  it  was  he  who  bad  the  gun 
in  his  possession  at  tbe  time  It  was  dis- 
charged. The  defendants  farther  claimed, 
and  several  veitnesses  testified,  that  the  wit- 
ness was  very  much  intoxicated  on  the  day 
of  the  homicide.  In  addition  to  this,  to  a 
number  of  questions  prevloasly  asked  bim, 
the  witness  had  replied,  "I  don't  recollect," 
"Has  slipped  my  recollection,"  etc  Further, 
a  number  of  witnesses  testified  during  tbe 
trial  to  contradictory  statements  made  to 
tbem  by  this  witness,  to  a  great  many  of 
whom  both  be  and  Nep  Barton  had  stated 
that  the  deceased  was  killed  by  Ned  Chavls 
with  a  pistol.  In  consequence  of  which  it  was 
shown  that  Ned  Cbavis  was  arrested  first 
by  tbe  sheriff.  It  was  further  shown  by  tbe 
coroner  that  this  witness  had  stated  to  him 
that  the  gun  was  not  loaded  when  the  dif- 
ficulty took  place;  that  be  bad  taken  the  shell 
out  of  the  gun  (which  was  breech-loading); 
and  it  was  further  shown  by  the  coroner  that 
this  witness  gave  to  bim  some  shells,  one  of 
which  he  said  he  bad  taken  out  of  the  gun 
Just  prior  to  tbe  difficulty,  and  yet  none  of 
tbe  shells  would  fit  the  gun. 

In  addressing  the  Jury,  and  while  discuss- 
ing the  evidence  of  the  Bartons,  who  had 
been  introduced  as  witnesses  for  the  state, 
counsel  for  defendants  nsed  tbe  following 
language:  "If  you  convict  these  defendants, 
yon  must  do  It  on  the  testimony  of  the  Bar- 
tons; and  these  people— tbe  Bartons— bave 
charged  two  other  men  with  being  guilty, 
along  vrltb  these  defendants,  of  the  murder 
of  Philip  Barton,  namely,  Utley  Locklear  and 
Peck  Locklear.  Utley  Locklear  was  dischar- 
ged by  the  coroner's  Jury,  and  tbe  state  has, 
by  consenting  to  a  verdict  of  not  guilty  as  to 
Peck  Locklear,  admitted  that  the  Bartons 
were  wrong  as  to  Peck."  These  remarks 
were  not  objected  to  by  tbe  solicitor,  so  far 
as  the  record  shows,  but  the  court  of  its  own 
motion  interrupted  counsel,  and  refused  to 
permit  him  to  make  this  argument,  and  told 
the  Jury  not  to  consider  it  Defendants  ex- 
cepted. 

The  state  bad  endeavored  to  Impeach  Ut- 
ley Locklear,  who  was  a  witness  for  tbe  de- 
fendants, by  asking  him  if  he  had  not  been 
charged  with  being  a  party  to  the  homicide. 
It  was  in  evidence  that  Utley  Locklear  had 
been  charged  with  the  homicide,  and  was 
discharged  after  investigation  by  tbe  cor- 
oner's jury;  and  it  was  also  In  evidence  ttaht 
the  Bartons  had  made  the  charge  against 
him.  Tbe  Bartons  were  tbe  only  witnesses 
for  tbe  state  as  to  the  occurrence  at  the  Bar- 
ton house,  except  Bemus  Blue,  who  was  a" 
member  of  the  Barton  family. 

The  same  counsel,  in  addressing  the  Jury, 
used  this  language:  "Tbe  Bartons  have  char- 
ged Peck  Locklear  with  being  responsible 
for  this  crime.    The  bill  against  him  was  re- 
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turned  by  the  grand  Jury,  and  the  Bartons 
were  the  people  who  brought  the  charge 
against  Peck,  as  well  as  being  the  main  wit- 
nesses." The  court  again  interrupted  coun- 
sel, and  refused  to  permit  him  to  make  this 
argument,  and  also  Instructed  the  Jury  not 
to  consider  It    Defendants  excepted. 

At  the  close  of  the  evidence  the  defendants 
requested  the  court  to  give  the  following  In- 
structions, among  others,  to  the  Jury:  "Even 
though  the  Jury  shall  find  that  the  defendants 
were  engaged  in  an  assault,  or  some  other 
unlawful  act,  if  the  Jury  shall  find  that  the 
gun  was  discharged  by  Rual  Barton,  or  that 
the  gun  was  accidentally  discharged  while  In 
the  hands  of  Rual  Barton,  resulting  In  the 
death  of  Philip  Barton,  stljl  the  defendants 
cannot  be  held  criminally  responsible  for  the 
homicide,  and  in  this  case  the  defendants  can- 
not be  found  guilty  of  either  murder  in  the 
first  degree  or  murder  in  the  second  degree 
or  manslaughter."  This  instruction  was  re- 
fused, and  the  defendants  excepted. 

The  only  part  of  the  Judge's  charge  which 
it  is  necessary  to  set  forth  Is  as  follows:  "If 
yon  shall  further  find  that  John  Hall  went 
upon  the  premises,  of  the  Bartons,  and  that 
Pink  Woods  and  the  other  defendants  ac- 
companied him,  after  he  and  they  had  been 
forbidden  so  to  do,  with  the  purpose  and  in- 
tent on  Hall's  part  to  kill  the  Bartons,  or  to 
do  tibem  or  either  one  of  them  serious  bodily 
barm,  or  with  the  purpose  of  forcibly  taking 
the  gun  away  from  Rual  Barton  at  all  haz- 
ards, although  it  might  involve  the  killing  of, 
or  the  doing  of  great  bodily  harm  to,  the 
Bartons,  or  some  one  of  them;  and  if  the 
said  Pink  Woods  knew  the  said  purpose  of 
John  Hail,  and  if,  with  the  intent  to  aid  and 
abet  the  said  John  Hall  In  this  purpose,  he 
assaulted  Rual  Barton,  and  aided  John  Hall 
to  wrench  the  gun  from  Rual  Barton's  hands, 
and  that  John  Hall  then  willfully  and  be- 
cause of  such  malice  and  In  pursuance  of 
such  purpose  shot  Philip  Barton— then  Pink 
Woods  would  be  guilty  of  murder  In  the  sec- 
ond degree."  To  this  charge  the  defendants 
excepted. 

The  court  further  instructed  the  Jury  as 
follows:  "If  you  shall  find  that  John  Hall 
bad  express  malice  against  the  Bartons,  and 
went  there  with  the  purpose  of  killing  the 
Bartons,  or  either  one  of  them,  or  doing  them 
or  either  one  of  them  serious  bodily  harm,  or 
with  the  purpose  of  forcibly  taking  the  gun 
away  from  the  Bartons  at  all  haisards,  al- 
though it  might  involve  the  killing  of  them 
or  some  one  of  tl)em,  or  of  doing  serious 
bodily  harm  to  them  or  some  one  of  them, 
and  that  the  other  defendants,  Pink  Woods, 
Ed.  Chavis,  and  Ehioch  Chavis,  knew  of  this 
purpose,  and  accompanied  Hall  to  aid  him  In 
such  purpose,  and  if  he  entered  upon  the 
premises  after  being  forbidden  so  to  do,  and 
in  furtherance  of  that  purpose  assaulted  Rual 
Barton,  and  threw  him  to  the  ground  for  the 
purpose  of  wrenching  the  gun  forcibly  from 
bim,  and  if,  in  the  effort  ta  wrench  the  gun 


from  Rual  Barton's  bands  the  gun  was  dis- 
charged, killing  Philip  Barton— then  all  the 
defendants,  or  such  of  them  as  you  shall  find 
knew  of  this  purpose,  and  In  pursuance  there- 
of aided  and  abetted  as  stated  above,  would 
be  guilty  of  manslaughter."  Defendants  ex- 
cepted. 

Verdict  for  manslaughter.    Defendants  ap- 
pealed from  the  Judgment  pronounced. 

John  H.  Cook,  for  appellants.    The  Attor- 
ney General,  for  the  State. 

WALKER,  J.  (after  stating  the  case).    We 
do  not  see  why  the  question  proposed  to  be 
put  to  the  witness  Peck  Locklear  was  not 
competent,  especially  in  view  of  the  partic- 
ular Instruction  given  to  the  jury  In  regard 
to  manslaughter,  of  which  crime  the  defend- 
ants were  convicted.    The  guilt  of  the  de- 
fendants was  by  that  charge  made  to  depend, 
at  least  in  some  measure,  upon  their  purpose 
in  going  to  the  house  of  the  Bartons,  for  the 
court  .told  the  Jury  that  If  John  Hall  had  ex- 
press malice  against  the  Bartons,  and  went 
to  their  house  for  the  purpose  of  killing  them 
or  any  one  of  them,  or  to  do  them  or  any  one 
of  them  serious  bodily  'harm,  or  with  the  pur- 
pose of  forcibly  taking  the  gun  from  them  at 
all  hazards  or  without  regard  to  consequences, 
and  If  the  Jury  also  found  that  the  other  de- 
fendants knew  of  this  purpose,  and  accono- 
panied  John  Hall  in  order  to  aid  and  abet 
bim  in  executing  his  unlawful  design,  and  if, 
in  furtherance  of  that  design,  Rual  Barton 
was  assaulted,  and  tn  the  effort  to  wrest  the 
gun  from  him  It  was  discharged,  and  Philip 
Barton  was  killed,  the  defendants,  or  sncb  of 
the  defendants  as  knew  of  this  purpose  of 
John  Hall,  and  were  present  aiding  and  abet- 
ting him,  would  be  guilty  of  manslaughter. 
It  appears  most  clearly,  therefore,  that  the 
purpose  of  the  defendants  in  going  to  the 
house  of  the  Bartons  Was  made  one  of  the 
essential  facts  of  the  case  to  be  establlstaed 
by  the  state,  and,  evidence  having  been  In- 
troduced which  tended  to  prove  this  fact,  the 
defendants  were  entitled  to  be  heard  in  con- 
tradiction of  It    How  could  the  absence  of 
an  unlawful  intent  or  the  existence  of  a  law- 
ful one  be  better  shown  than  by  the  testi- 
mony of  one  of  the  parties  charged  with  bar- 
ing entertained  that  purpose?    Whether  the 
witness  should  be  believed  is  a  question  sole- 
ly for  the  consideration  of  the  Jury.     This 
court  has  often  ruled  that  when  a  person  Is 
charged  with  a  fraudulent  intent  It  Is  compe- 
tent for  him  to  show  by  his  own  testlnaony 
that  at  the  time  of  the  transaction  he  had  no 
such  intent  and  so  may  any  person  charged 
with  an  unlawful  Intent  in  a  criminal  caae  b« 
heard  by  his  own  testimony  In  order  to  dis- 
prove or  rebut  the  charge  made  against  him, 
at  least  when  the  Intent  becomes  essential  In 
determining  his  guilt    We  are  not  informed 
uiwn  what  ground  or  for  what  reason  the 
question  was  objected  to  by  the  state.    There 
may  have  been  some  good  reason  for  the  ob- 
jection and  the  ruling,  but  It  does  not  appear 
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In  tbe  record,*  by  which,  of  coarse,  we  are 
bound.  There  Is  nothing,  therefore,  to  take 
the  rolUig  out  of  the  general,  If  not  nnlTersal, 
principle  that  both  parties  must  always  be 
heard,  provided  they  offer  competent  and 
relevant  testimony. 

It  was  suggested  by  the  Attorney  Gen- 
eral that  the  guilt  of  the  defendants  depend- 
ed not  so  much  ijpon  their  purpose  In  going 
to  the  Barton  house  as  upon  their  acts  and 
conduct  after  they  entered  upon  tbe  prem- 
ises, as  they  were  convicted  of  manslaughter, 
and  not  of  a  higher  felony.  If  the  only  evi- 
dence In  the  case  had  been  that  of  the  state, 
there  might  be  some  force  In  this  suggestion; 
bat  it  was  not  by  any  means  all  the  evi- 
dence, as  the  defendants  Introduced  testi- 
mony tending  to  show  that  they  were  walk- 
ing in  the  public  road,  which  passed  the 
house  of  the  Bartons,  In  a  peaceful  manner, 
and  for  -a.  lawful  purpose,  they  being  at  that 
time  on  their  way  to  John  Archie  Locklear's, 
and  as  they  were  passing  the  Barton  house 
they  were  violently  set  upon  by  the  Bartons, 
one  of  whom  at  least  was  armed;  that  the 
Bartons  were  tbe  aggressors,  and  the  de- 
fendants acted  strictly  in  self-defense.  But, 
even  If  the  consideration  of  this,  part  of  the 
case  should,  as  a  matter  of  law,  have  been 
confined  to  what  occurred  at  tbe  house.  It 
does  not  follow  that  the  excluded  question 
was  Incompetent,  because  the  court  did  not 
In  fact  so  confine  and  limit  the  Inquiry,  but, 
on  the  contrary,  made  the  guilt  of  the  de- 
fendants, as  we  have  said,  turn  In  part  upor 
the  Intent  with  which  they  accomp.inled 
John  Hall  to  the  Barton  house.  But  there 
is  another  reason  why  the  evidence  should 
have  been  admitted.  The  theory  of  the  state 
was  that  the  defendants  went  to  the  house 
of  the  Bartons  to  attack  them,  and  the  de- 
fendants contended  that  they  had  no  such 
purpose,  but  were  on  their  way  to  John 
Archie  Locklear's,  when  they  were  violently 
assaulted  by  the  Bartons,  and  that  all  they 
did  at  the  house  was  strictly  In  self-defense; 
and,  as  we  have  said,  whether  the  contention 
of  the  state  or  that  of  the  defendants  was 
the  right  one  was  a  matter  solely  for  the 
jury  to  decide.  The  defendants  were  certain- 
ly entitled'  to  show,  as  one  of  tbe  facts  tend- 
ing to  sustain  their  contention,  that  they 
went  to  the  house  for  a  lawful  purpose;  for. 
If  they  went  there  for  an  unlawful  purpose, 
as  tbe  state  Insisted  they  did,  it  would  tend 
in  some  degree,  at  least,  to  weaken.  If  it 
would  not  destroy,  their  plea  of  self-defense. 
It  was  competent  also  to  prove  the  fact,  as 
some  evidence  tending  to  show  bow  the  fight 
began,  whAher  the  Bartons  or  the  defend- 
ants were  the  aggressors,  or  whether  or  not 
tbe  defendants  entered  Into  the  fight  willing- 
ly. .  If  defendants  were  on  their  way  to 
Liocklear's,  and  when  they  reached  tbe  house 
of  the  Bartons  they  were  attacked  without 
having  done  anything  to  bring  on  the  fight, 
and  they  afterwards  acted  strictly  in  self- 


defense,  they  were  entitled  to  an  acquittal. 
Would  not  tbe  jury  be  more  apt  to  conclude 
that  a  man  with  a  hostile  purpose  was  the  ag- 
gressor In  a  fight  than  that  one  with  a  peace- 
ful purpose  was?  The  particular  error  in  the 
ruling  was  that  the  court  deprived  the  de- 
fendants of  an  opportunity  to  show  that 
theh-  purpose  was  a  lawful  one,  and  in  char- 
ging the  Jury  that  In  passing  upon  tbe  guilt 
of  tbe  defendants  they  should  consider  and 
find  what  that  purpose  was,  as  if  it  bore 
directly  upon  the  issue  Joined  between  tbe 
state  and  the  defendants.  Tbe  impression 
made  on  the  Jury  by  the  ruling  of  the  court 
upon  the  evidence,  when  considered  In  con- 
nection with  the  charge,  cannot  well  be  de- 
termined, and  the  prisoner  may  have  been 
seriously  prejudiced  thereby. 

Tbe  error  of  the  court  In  excluding  this 
question  is  sufficient  to  entitle  the  defend- 
ants to  a  new  trial,  but  we  deem  it  best, 
under  the  facts  and  circumstances  of  this 
case,  to  make  some  comment  upon  the  other 
exceptions,  as  the  same  questions  thereby 
presented,  or  at  least  some  of  them,  may  be 
raised  at  tbe  next  trial. 

The  exception  to  the  ruling  of  the  court 
In  excluding  the  question  put  to  tbe  witness 
Owen  McMillan  is  not  very  clearly  stated 
In  the  record.  It  appears  only  that  the  de- 
fendants were  not  permitted  to  prove  what 
was  said  between  Kitty  and  Nep  Barton  "as 
to  why  the  boys  were  there";  that  Is,  at 
tbe  house.  It  Is  not  shown  what  the  witness 
would  have  said  In  answer  to  tbe  question, 
but  we  take  it  that  he  would  have  testified 
that  Kitty  and  Nep  Barton  said  in  that  con- 
versation that  they  were  there  for  some  law- 
ful purpose.  It  Is  best  always,  and  In  order 
to  a  perfect  understanding  of  an  exceptiqn 
based  upon  the  rejection  of  evidence,  that 
tbe  particular  nature  of  the  evidence  to  be 
elicited  should  clearly  appear.  If  we  are 
correct  In  our  Inference  as  to  what  the  wit- 
ness would  have  said.  It  seems  that  the 
question  was  competent  for  the  purpose  of 
contradicting  the  witness  Nep  Barton.  It 
could  not  have  been  competent  as  substan- 
tive testimony. 

We  can  see  no  valid  objection  to  the  ques- 
tion proposed  to  be  asked  tbe  witness  Rual 
Barton,  who  testified  In  behalf  of  the  state. 
It  did  not  tend,  perhaps,  to  prove  very  much 
In  the  case  one  way  or  tbe  other,  but  from 
the  manner  In  which  the  exception  is  stated 
in  tbe  record  we  have  been  able  to  discov- 
er no  sufficient  reason  for  excluding  the 
question,  as  it  was  some  evidence,  though 
very  slight,  tending  to  Impair  the  witness' 
credibility.  It  Is  competent  to  prove  that  a 
witness'  memory  has  been  weakened,  and  it 
can  make  no  difference  whether  the  Impair- 
ment of  memory  is  proved  by  the  witness 
himself  or  by  some  one  else,  or  how  slight  the 
evidence  may  be.  It  would  be  competent  to 
ask  a  witness  If  he  recollected  all  of  the  facts 
and  circumstances  connected  with  a  partlca- 
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kr  tr&nBactlon,  or  whether  he  had  forgotten 
some  of  them,  and  we  can  perceive  no  sub- 
Btantial  difference  between  that  kind  of  evi- 
dence and  that  which  was  proposed  to  be 
elicited  In  this  case. 

Passing  to  the  next  exception,  we  have 
said  at  this  term  that  it  Is  the  dnty  of  the 
court  to  stop  counsel  when  they  discuss  mat- 
ters of  which  there  is  no  evidence,  or  which 
are  not  proper  subjects  of  comment;  but, 
within  the  proper  limits  of  debate,  counsel 
should  be  permitted  to  discuss  any  fact  of 
which  there  is  evidence,  and  which  Is  rele- 
vant to  the  issue.  We  are  of  the  opinion, 
therefore,  that  the  discharge  of  tJtley  Lock- 
lear,  or  the  failure  of  the  state  to  prosecute 
him,  when  he  had  been  charged  by  the  Bar- 
tons as  being  one  of  the  guilty  parties,  and 
the  other  fact  that  the  state,  after  a  full 
Investigation  at  the  trial  of  this  case,  had 
consented  to  a  verdict  of  not  guilty  as  to 
Peck  Iiocklear,  though  he  had  been  similar- 
ly accused  by  the  Bartons,  were  not  Im- 
proper subjects  of  comment. 

The  court  was  clearly  right  In  refusing 
the  defendants'  prayer  for  Instruction.  It 
did  not  state  a  correct  principle  of  law,  and 
especially  is  It  erroneous  when  considered 
with  reference  to  the  facts  of  the  case.  If 
the  defendants  went  to  the  house  of  the  Bar- 
tons for  the  purpose  of  recovering  the  gun 
"at  all  hazards,"  and  to  kill,  if  necessary  to 
accomplish  their  purpose,  they  were  guilty 
at  least  of  manslaughter.  This  is  the  way 
In  which  the  able  and  learned  Judge  who 
presided  at  the  trial  subpiitted  the  case  to 
the  Jury  In  his  charge,  and  the  instruction, 
we  think,  was  clearly  right.  A  case  directly 
in  point  is  Reg.  v.  Skeed,  4  F.  &  F.  931.  In 
the  case  of  Beg.  v.  Archer,  1  F.  &  F.  351,  it 
appeared  that  the  defendant  pursued  the  de- 
ceased for  the  purpose  of  regaining  posses- 
sion of  a  loaded  gun  which  the  deceased  had 
theretofore  taken  from  the  defendant's  house 
and  carried  away  with  him,  and  during  the 
struggle  for  the  gun  between  the  defendant 
and  deceased  It  was  discharged,  and  the  de- 
ceased was  killed.  The  court  held  that  the 
defendant  was  guilty  of  manslaughter.  1 
McLain's  Cr.  {  347.  The  same  doctrine  is 
laid  down  in  State  v.  Vines,  93  N.  C.  493,  53 
Am.  Rep.  406.  It  is  the  unlawful  purpose 
in  the  prosecution  of  which  the  homicide  is 
committed  that  makes  the  killing  manslaugh- 
ter. 

The  defendants'  exception  to  the  charge  of 
the  court  cannot  be  sustained.  We  have  ex- 
amined the  charge  very  carefully,  and  can 
find  no  error  in  It;  but,  if  there  had  been 
error  it  should  have  been  specifically  pointed 
out,  and  the  defendants  will  not  be  allowed 
to  take  advantage  of  it  by  a  general  objec- 
tion to  the  entire  charge,  or  to  any  part  of 
the  charge  which  contains  several  distinct 
propositions,  some  of  which  are  correct,  or 
at  least  correct  as  to  one  or  more  of  the 
defendants,  although  one  or  more  of  the  prln- 
'ples  laid  down  may  be  erroneous. 


There  must  be  a  new  trial  because  of  the 
errors  committed  by  the  court  in  the  re- 
spects pointed  out    New  triaL 


023  N.  C.  726) 

HIODON    T.    WESTERN    UNION    TELE- 
GRAPH CO. 
(Supreme   Court  of   North  Carolina.   Jane   2, 
1903.) 

TELEGRAM— DBLAT  IN  DELIVERT— DAMAOBS— 
FROXIUATE   CAUSE— INSTRUCTIONS. 

1.  Where  plaintiff,  on  receiving  a  delayed 
message  announcing  the  death  of  his  mother 
at  a  time  when  the  only  train  by  which  he 
could  have  reached  hia  mother's  residence  and 
attended  the  funeral  was  scheduled  to  leave 
Immediately,  telephoned  to  the  railroad  station, 
and,  on  being  erroneously  informed  that  the 
train  was  on  time,  made  no  effort  to  take  it, 
which  he  could  have  done  if  he  had  been  cor- 
rectly informed  that  it  was  two  hours  and  a 
half  late,  the  telegraph  company,  in  an  action 
for  negligence  in  delivering  the  message,  was 
entitled  to  an  instruction  that,  if  plaintiff  was 
misinformed  as  to  the  time  when  the  train  left, 
then  defendant's  negligence,  if  any,  was  not 
the  proximate  cause  of  plaintiff's  lujory,  and 
no  damage  conid  be  assessed  on  account  of 
plaintiff's  failure  to  reach  the  funeral. 

Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Mecklenbnrg 
County;  Coble,  Judge. 

Action  by  W.  R.  Higdon  against  the  West- 
ern Union  Telegraph  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

Jones  &  TlUett  and  F.  H.  Busbee  &  Son, 
for  appellant.  Burwell  &  Cansler,  for  ap- 
pellee. 

MONTGOMERY,  J.  The  telegram.  In 
which  the  death  of  the  plaintiff's  mother  and 
the  time  and  place  of  her  burial  were  an- 
nounced was  delivered  to  the  plaintiff  in 
Charlotte,  N.  C,  at  8:30  a.  m.  The  only 
train  which  could  have  taken  him  to  the 
place  of  Interment  at  the  hour  appointed  left 
Charlotte,  by  schedule  time,  at  830  a.  m.— 
the  same  hour  of  the  receipt  of  the  telegram. 
The  philntlfl  testified  that  the  trains  were 
frequently  late,  and  that'  one  could  not  rely 
on  trains  being  on  time.  He  further  said 
that  he  asked  his  partner  in  business  (Pierce) 
to  inquire  by  telephone  at  the  Southern  Sta- 
tion, if  the  trahi  to  Atlanta  was  on  time,  and 
on  being  informed  by  his  partner  that  he  had 
received  an  answer  that  the  train  was  on 
time  he  abandoned  any  purpose  to  attend  the 
funeral.  There  was  evidence,  uncontradict- 
ed, that  the  train  was  two  hours  and  a  half 
late  on  that  morning.  Under  all  the  evi- 
dence, it  seems  clear  that  it  was  the  plain- 
tiff's duty  to  have  inquired  as  to  the  hours 
of  the  running  of  that  train.  He  felt  that  It 
was  Incumbent  on  him  to  do  so.  He  did  not 
make  Inquiry  himself,  but  got  another  to'  do 
so  for  him.  The  evidence  does  not  disclose 
of  whom  the  inquiry  was  made  by  Pierce, 
and  the  answer  to  it;  if  the  uncontradicted 
evidence  was  to  be  believed,  conveyed  incor- 
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rect  Information.  That  was  evidence  of  neg- 
ligence on  the  part  of  the  plaintiff's  agent, 
and,  in  law,  of  bis  own.  On  this  point  the 
defendant  aslsed  the  following  instruction: 
"If  the  jury  find  from  the  evidence  that  the 
only  train  upon  which  the  plaintiff  could 
have  gone  to  attend  his  mother's  funeral  left 
Charlotte  more  than  two  hours  after  the  re- 
ceipt of  the  telegram  announcing  her  death, 
and  if  the  Jury  further  find  that  the  plaintiff, 
in  order  to  ascertain  whether  be  could  take 
the  train,  relied  upon  telephone  communica- 
tion, and  if,  by  the  negligence  of  any  other 
person,  either  tiis  partner,  who  telephoned, 
or  the  person  to  whom  he  telephoned,  the 
plaintiff  was  misinformed  as  to  the  time 
when  the  train  left,  then  the  jury  are  in- 
structed that  the  negligence  of  the  defend- 
ant, if  any  there  was,  was  not  the  proximate 
cause  of  the  plaintiff's  Injury,  and  the  jury, 
in  answering  the  sixth  issue,  are  directed  not 
to  assess  any  damages  on  account  of  plain- 
tiff's failure  to  reach  the  funeral."  His  hon- 
or gave,  in  substance,  an  instruction  like  that 
requested  by  plaintiff,  but  it  contained  also 
a  statement  that  "any  negligence  of  the  de- 
fendant might  be  also  considered  in  connec- 
tion with  the  information  received  by  Pierce 
as  to  the  movement  of  the  train."  We  think 
the  defendant  was  entitled  to  the  instruction 
in  the  form  In  which  it  was  requested.  The 
defendant's  negligence  in  its  failure  to  de- 
liver the  telegram  was  not  connected,  with 
the  train  service  and  the  duty  of  the  plain- 
tiff to  make  proper  inquiry  concerning  the 
same.  In  analogy  to  our  ruling  here,  the 
case  of  Meadows  v.  W.  U.  Tel.  Co.  (at  this 
term)  43  S.  E.  512,  may  be  referred  to.  The 
court  there  said,  "Had  the  message  been  de- 
livered after  negligent  delay  by  defend- 
ant, but  still  in  time  for  plaintiff  to  have 
caugbt  the  train,  and  he  failed  to  do  so,  this 
would  have  been  contributory  negligence." 
In  the  present  case  there  was  evidence,  un- 
disputed, tending  to  show  that  the  defend- 
ant's negligence  In  not  delivering  the  tele- 
gram was  not  the  proximate  cause  of  the 
plalntUPs  failure  to  attend  his  mother's  fu- 
neral, and  the  defendant  was  entitled  to  an 
instmction  disconnected  with  its  own  negli- 
gence on  that  evidence. 
New  trlaL 

WALKER,  J.,  did  not  sit 

DOUGLAS,  J.  (dissenting).  The  opinion  of 
the  court  seems  to  be  based  entirely  upon 
the  contributory  negligence  of  the  plaintiff, 
with  the  burden  of  proof  as  to  that  Issue 
resting,  of  course^  upon  the  defendant  The 
plaintiff  received  the  telegram  at  exactly  the 
time  when  his  train  was  scheduled  to  leave, 
and  at  once  asked  his  partner  to  inquire  by 
telephone  at  the  Southern  Station  If  the  train 
to  Atlanta  was  on  time.  He  was  answered 
that  It  was  on  time.  What  more  would  a 
man  of  reasonable  prudence  have  done? 
"Was  it  contributory  negligence  per  se  to  de- 


pend upon  a  railroad  schedule  or  upon  an 
answer  from  a  railroad  office?  Surely,  rail- 
road negligence  has  not  gone  so  far  as  to 
raise  such  a  legal  presumption. 

The  defendant  asked  for  an  Instruction 
which  practically  charged  the  plaintiff  out  of 
'court,  and  wliich  I  think  was  too  favorable 
to  the  defendant  even  with  the  qualification 
added  by  his  honor,  to  the  effect  that  "any 
negligence  of  the  defendant  [pialntlfTI  might 
be  also  considered  in  connection  with  the  in- 
formation received  by  Pierce  as  to  the  move- 
ment of  the  train"  (quoting  from  opinion). 
I  think  the  qualification  was  entirely  correct 
In  applying  the  rule  of  "the  prudent  man" 
we  must  consider  the  condition  of  the  plain- 
tiff, with  his  knowledge  and  sources  of  in- 
formation. In  his  distress,  and  having  per- 
haps some  necessary  arrangements  to  make, 
he  asked  his  partner  to  telephone  to  the 
Southern  Station.  Although  not  stated  in  the 
record.  It  is  evident  that  Pierce  did  as  re- 
quested, and  that  the  answer  came  from  the 
station.  What  more  would  ordinary  pru- 
dence have  dictated?  It  is  practically  ad- 
mitted in  the  opinion  that  the  defendant  was 
negligent  In  view  of  its  own  negligence, 
and  the  obvious  nature  of  the  telegram,  how 
easy  and  reasonable  it  would  have  been  for 
the  defendant  to  have  sent  one  of  its  mes- 
senger boys  to  find  out  whether  the  train  -^as- 
on  time,  and  to  have  notified  the  plaintiff. 
In  HoUowell  v.  Ins.  Co.,  126  N.  C.  398,  35 
S.  E.  616,  the  plaintiff  had  been  in  the  habit 
of  paying  bis  premlvim.  by  sending  a  check 
to  the  defendant  by  mail.  One  of  these 
checks  did  not  reach  the  defendant  before 
the  day  of  fortelture.  This  court  held  that 
the  defendant  could  not  cancel  the  policy  up- 
on proof  that  the  plaintiff  deposited  the  let- 
ter containing  the  check  in  the  post  office  in 
time  to  reach  the  defendant  in  due  course  of 
mall  before  the  hour  of  forfeiture.  The 
court  says,  on  page  404,  126  N.  0.,  page  617, 
35  S.  B.:  "A  remittance  by  mail  or  other 
method  is  at  the  risk  of  the  debtor.  •  ♦  • 
But  the  regularity  of  the  mail,  a  public  agen- 
cy, is  such  that  it  is  not  negligence  to  rely 
upon  It,  especially  when  such  method  of 
transmission  has  been  previously  the  course 
of  dealings  between  the  parties,  and  there 
wa?  no  express  revocation  of  it"  It  would 
seem  difficult  to  entirely  separate  the  regu- 
larity of  the  mails  from  the  regularity  ot  the 
trains  that  carry  the  malls. 


(65  S,  C.  135) 
LATIMER  V.  YORK  COTTON  MILLS. 
(Supreme  Court  of  South  Carolina.     April  20, 
1903.) 

CONTRACT    OP    EMPLOYMENT  —  ACTION     FOR 

BREACH— MITIGATION    OP   DAM- 

AOBS— PLEADING. 

1.  In  an   action  for  damages  for  an  alleged 

breach  of  contract  of  employment,  the  meahure 

of  damages  is  the  salary  for  the  contract  time, 
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less   what   the   servant    earned    or   coald   have 
earued  in  the  meantime. 

2.  In  an  action  for  breach  of  contract  of 
eiuployment,  that  servant  earned  or  could  have 
eurned  a  certain  amount  in  the  meantime  should 
be  pleaded  in  answer  in  mitigatiou  of  damages. 

3.  Where  complaint  in  an  action  for  breach  of 
contract  of  employment  alleged  that  plaintiff, 
since  the  dismissal,  has  been  unable  to  obtain 
steady  or  profitable  employment,  evidence  as  to 
earnings  in  the  meantime  may  be  shown  by 
defendant  under  a  general  denlaL 

Appeal  from  Common  Pleas  drcnlt  Court 
of  York  County;  Watts,  Judge. 

Action  by  W.  O.  Latimer  against  the  York 
Cotton  Mills.  From  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

J.  S.  Brice  and  W.  W.  Lewis,  for  appe- 
lant   W.  B.  McCaw,  for  respondent 

JONES,  J.  This  was  an  action  for  dam- 
ages for  the  alleged  breach  of  contract  of 
employment,  and  resulted  in  a  verdict  and 
Judgment  in  favor  of  plaintiff.  The  com- 
plaint alleged  a  contract  of  employment  be- 
tween plaintiff  and  defendant  for  one  year 
from  14th  February,  1901,  at  |900,  payable 
^75  monthly;  that  plaintiff,  after  serving  de- 
fendant thereunder  for  one  month,  was  un- 
lawfully discharged,  for  which  $900  damages 
were  clahned.  The  answer  admitted  that  de- 
fendant had  employed  plaintiff  at  a  salary  of 
$50  per  month,  with  the  right  reserved  to 
discharge  at  defendant's  option  at  the  end  of 
the  month;  that  such  option  had  been  exer- 
cised; that  defendant  admitted  liability  to 
extent  of  $50  for  one  month's  service,  but  de- 
nied all  other  allegations  of  the  complaint 
I'he  verdict  of  the  Jury  was  for  $450  in  fa- 
vor of  plaintiff,  which  the  trial  court  refused 
to  disturb  on  defendant's  motion  for  a  new 
trial. 

The  main  question  in  this  appeal  is  wheth- 
er the  court  correctly  Instructed  the  Jury  as 
to  the  measure  of  damages.  The  court  re- 
fused to  Instruct  the  Jury,  as  requested  by 
defendant's  counsel,  in  these  words:  "If  the 
Jury  find  from  the  preponderance  of  the  tes- 
timony that  the  plaintiff  did  make  such  a  con- 
tract as  alleged  with  the  defendant  and  if, 
during  the  continuation  of  that  contract  the 
plaintiff  obtained  profitable  employment  else- 
where, then  the  defendant  is  entitled  to  a 
credit  for  the  amount  received  by  defendant" 
The  instruction  given  the  jury  on  this  sub- 
ject was  as  follows:  "Now,  I  charge  you 
further,  if  you  believe  the  defendant  and 
plaintiff  here  entered  Into  a  contract  and  the 
defendant  employed  the  plaintiff  by  the  year, 
as  he  alleged  in  hia  complahat  and  the  plain- 
tiff was  ready  and  vrllling  to  carry  out  all  bis 
part  of  the  contract  and  he  was  ordered  to 
go  ahead,  and  he  reported  to  the  factory  to 
carry  out  his  part  of  the  contract,  they  re- 
fused to  let  him  do  it  breached  that  con- 
tract then  the  plaintiff  had  right  to  hire  out 
to  anybody  he  pleased,  provided  he  kept  him- 
self In  a  position  whereby  at  any  time  he 
was  called  on,  at  any  time  during  the  year, ' 
by  the  defendant  to  carry  out  his  contract 


that  he  could  do  it  And  be  would  be  eoU- 
tied,  under  circumstances  of  that  sort  to  re- 
cover whatever  was  due  on  tUs  contract  If 
he  was  hh-ed  by  the  year."  In  the  refusal 
to  charge  and  the  charge  did  the  court  err  in 
not  stating  the  coirect  rule  governing  In 
actions  of  this  kind?  In  the  case  of  Atkin- 
son V.  Fraser,  6  Rich.  Law,  519,  quoting  from 
the  syllabus  of  the  case,  it  was  decided  that 
"where  an  overseer,  employed  for  a  year,  is 
dismissed  without  cause,  and  obtains  em- 
ployment for  the  rest  of  the  year,  lu  an  ac- 
tion against  the  first  employer  for  the  amount 
agreed  to  be  paid  for  the  w'bole  year's  serv- 
ice, the  Jury  should  deduct  the  amount  re- 
ceived from  the  second  employer,"  etc.  The 
case  of  Union  Bank  v.  Heyward,  15  S.  C. 
300,  approving  Watts  v.  Todd,  1  McMuL  20, 
states'  the  general  rule  on  the  subject  of 
damages  In  cases  of  entire  contracts  thus: 
"If  a  party  be  dismissed  without  cause,  he 
becomes  entitled  to  the  full  amount  of  the 
wages  agreed  upon;  but  in  such  case  be 
should  treat  the  contract  as  subsisting  to  the 
end  of  the  year,  and  he  could  not  recover 
upon  it  until  the  expiration  of  the  term  for 
which  he  was  employed."  This  undoubtedly 
is  prima  fade  the  measure  of  the  employer's 
liability,  there  being  nothing  more  in  the 
case.  In  neither  of  the  cases  last  cited  did 
the  court  consider  the  measnre  of  liability 
when  the  employe  during  the  term  of  service 
received  compensation  for  his  services  ren- 
dered to  others.  The  rule  is  thus  stated  In 
20  Ency.  Law  (2d  Ed.)  37:  "Where  the  ac- 
tion is  brought  subsequent  to  the  expiration 
of  the  term  of  employment,  the  decisions  are 
practically  unanimous  to  the  effect  that  the 
measure  of  damages  is  prima  facie  the  wages 
for  the  unexpired  portion  of  the  term;  this 
amount  to  be  diminished  by  such  sums  as 
the  servant  has  earned  or  might  have  earned 
by  a  reasonable  effort  to  obtain  other  em- 
ployment in  the  same  line  of  business.  A 
recovery,  of  course,  cannot  be  entirely  de- 
feated by  showing  that  the  servant  obtained, 
or  could  have  obtained,  other  employment; 
but  it  is  always  competent  for  the  master  to 
show  these  facts  in  mitigation  of  damages, 
the  burden  of  proof  in  all  cases  being  upon 
him."  The  foregoing  statement  we  tUnk 
correctly  sets  forth  the  rule,  and  it  is  sup- 
ported ^  by  the  following  cases  examined: 
Costigan  V.  Mohawk  &  Hudson  R.  B.  Co.,  2 
Denlo,  609,  43  Am.  Dec.  758;  Howard  t. 
Daly,  61  N.  Y.  362,  19  Am.  Rep.  285;  King 
T.  Steh:en,  44  Pa.  99,  84  Am.  Dec.  419;  Em- 
ery V.  Steckel,  126  Pa.  171,  17  Atl.  601,  12 
Am.  St  Rep.  857;  Hlnchcllffe  v.  Koontz,  121 
Ind.  422,  23  N.  E.  271,  16  Am.  St  Rep.-  403; 
Cox,  etc,  V.  Bearden,  84  Ga.  304,  10  S.  E. 
627,  20  Am.  St.  Rep.  859;  Baltimore  Co.  v. 
Pickett  (Md.)  28  Atl.  279,  22  L.  R.  A.  690, 
44  Am.  St  Rep.  304;  Strauss  v.  Meertief, 
64  Ala.  299,  38  Am.  Rep.  8.  The  same  rule 
as  to  the  measure  of  damages  prevails  also 
In  Kentucky,  but  the  burden  of  proving  that 
he  has  not  been  able  to  obtain  other  em- 
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ployment  Is  placed  upon  the  plaintiff.  Lewis 
Co.  T.  Scott,  95  Ky.  484.  26  S.  W.  192,  44 
Am.  St  Bep.  251. 

The  ruling  and  charge  of  the  learned  trial 
Judge,  however,  was  based  upon  hla  views  of 
the  law  with  reference  to  the  pleadings.  He 
considered  that  defendant  could  not  avail 
itself  of  this  matter,  not  having  pleaded  such 
In  his  answer.  This  necessitates  an  examina- 
tion whether  such  matter  is  available  in  mit- 
igation of  damages  unless  pleaded.  In  6 
£;ncy.  PL  &  Pr.  773,  It  Is  stated  that:  "As  a 
general  rule,  facts  in  justification  and  mit- 
igation of  damages  should  be  pleaded  if  the 
defendant  wishes  to  prove  them  at  the  trial. 
Matters  relied  upon  in  mitigation  of  dam- 
ages are  usually  set  up  in  the  answer. 
*  •  •  In  certain  cases,  however,  where 
the  general  issue  has  not  been  abolished, 
they  may  be  given  in  evidence  under  the 
same."  The  cases  cited  to  sustain  the  gen- 
eral rule  are  from  the  state  of  New  York, 
and  they  probably  rest  upon  the  construction 
given  to  the  New  York  Code,  which  requires 
that  defendant  shall  set  forth  In  his  answer 
the  facts  tending  to  mitigate  or  otherwise 
reduce  the  plaintiff's  damages.  The  South 
Oarolina  Code  does  not  In  terms  require  mat- 
ter in  mitigation  of  damages  to  be  pleaded, 
except  in  actions  for  libel  or  slander.  Sec- 
tion 186.  But  by  section  170  It  is  required 
that  the  answer  must  contain  (1)  a  general 
or  specific  denial  of  the  controverted  allega- 
tions of  the  complaint;  (2)  a  statement  of 
any  new  matter  constituting  a  defense  or 
counterclaim.  As  a  denial  merely  contro- 
verts the  allegation  denied,  under  such  a 
plea  the  defendant  is  only  permitted  to  show 
such  facts  as  tend  directly  to  disprove  the 
fact  disputed.  The  material  facts  disputed 
by  the  evidence  in  this  case  were  the  em- 
ployment of  plaintiff  b}'  defendant  for  one 
year  at  $900,  and  the  discharge  without 
cause  at  the  end  of  the  first  mouth.  These 
facts  established,  the  law  Implied  a  prima 
fade  liability  to  the  extent  of  $900.  Matter 
Intended  to  reduce  the  amount  of -such  llaT 
biUty  would,  generally  speaking,  be  In  the 
nature  of  confession  and  avoidance.  Involv- 
ing, for  the  purpose  of  the  plea,  an  Implied 
admission  of  the  liability  and  an  avoidance 
thereof  In  part  by  new  matter.  Such  im- 
plied admission  of  the  plaintiff's  case  is  not 
consistent  with  a  denial  thereof,  and  cannot 
be  said  to  be  embraced  within  a  general  de- 
nial. Besides,  It  Is  a  fundamental  principle 
of  code  pleadings  that  he  must  allege  who 
holds  the  burden  of  proof,  and  It  has  been 
already  shown  that  the  burden  of  proof 
rests  upon  the  employer  to  show  that  the 
employ^  during  the  term  has  received  other 
employment,  the  proceeds  of  which  should 
go  in  reduction  of  defendant's  liability. 

It  Is  contended,  however,  that  the  particu- 
lar allegations  in  the  complaint  and  answer 
in  this  case  raised  said  issue.  The  complaint 
alleged  that  "plaintiff  has  been  unable  to 
44S.B.-8e 


obtain  other  steady  or  profitable  employ- 
ment," and  the  answer,  besides  a  general 
denial  of  all  matters  not  specifically  admitted 
in  the  answer,  avers  that  "plaintiff  was  dur- 
ing the  term  of  said  alleged  employment 
engaged  in  other  trades,  occupations,  and 
business."  While  these  allegations  in  com- 
plaint and  answer  were  rather  indefinite,  we 
think  they  must  be  construed,  when  taken  to- 
gether, as  raising  the  issue  in  mitigation  of 
damages.  The  plaintiff  was  not  required  to 
ma^e  the  allegations  above  in  his  com- 
plaint, as  it  was  not  necessary  In  stating  his 
cause  of  action;  but,  having  chosen  to  do  so, 
he  thereby  broadened  the  effect  of  tbe  denial 
in  the  answer.  While  such  allegation  was 
not  necessary,  and  did  not  require  plaintiff 
to  offer  evidence  to  sustain  it,  it  became  ma- 
terial upon  a  denial  thereof,  in  making  an 
issue  In  behalf  of  the  defendant.  As  shown 
In  Pomeroy  on  Code  Remedies,  i  672:  "The 
plaintiff  may  so  frame  his  complaint  or 
petition— may  insert  in  it  allegations  of 
such  sort— that  a  general  denial  will  admit 
proof  of  facts  which  would  be  strictly  matter 
by  way  of  confession  and  avoidance  under  tbe 
former  procedure."  The  principle  is  illus- 
trated in  McElwee  v.  Hutchinson,  10  S.  C. 
438,  where,  in  an  action  for  a  specified  bal- 
ance due  upon  a  note  after  allowing  certain 
credits,  defendant  was  allowed  to  show  other 
payments  under  a  general  denial;  and  also 
in  the  case  of  Long  v.  Hallway  Co.,  50  S.  C. 
49,  27  S.  E.  531,  where  the  complaint  al- 
leged damages  to  stock  by  the  negligence  of 
defendant  "without  fault"  of  plaintiff,  the 
question  of  contributory  negligence  could  be 
submitted  to  the  Jury  under  a  general  de- 
nial. We  are  bound,  therefore,  to  hold  that 
the  instructions  to  the  Jury  were  erroneous. 
We  cannot  say  that  the  defendant  was  per- 
mitted to  introduce  evidence  as  to  the  amount 
received  by  plaintiff  from  other  employment 
during  the  term,  and  it  may  be  that  the 
jury,  in  awarding  a  verdict  for  $450,  consid- 
ered such  evidence,  and  made  allowance 
therefor;  but  we  cannot  conclude  that  sucb 
was  the  fact.  On  the  contrary,  the  presump- 
tion would  be  that  the  Jury  followed  the  in- 
structions of  the  court,  and  did  not  consider 
this  matter.  This  conclusion  rendered  It  nec- 
essary to  consider  further. 

The  judgment  of  tbe  circuit  court  Is  re- 
versed, and  the  case  is  remanded  for  a  new 
triaL 

QARY,  A.  J.,  concurs. 

POPE,  C.  J.  I  concur  In  the  result.  My 
mind  has  long  been  convinced  that  In  actions 
based  upon  a  breach  of  contract  for  em- 
ployment the  employer  is  entitled  to  have 
the  amount  due  to  the  employ^  reduced  by 
the  actual  earnings  of  the  employe  during 
the  period  of  employment  contracted  for, 
which  time  was  spent  oat  of  employer's  serv- 
ice. 
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<66  S.  C.  77) 

GRIFFIN  T.  SOUTHERN  RY. 

(Supreme  Court  of  South  Carolina.    April  20, 
1903.) 

CARRIERS— INJURIES  TO   PASSENOBR— EVI- 
DBNCB— RELEASE— FRAUD— QUES- 
TION FOR  JURY. 

1.  In  au  action  by  a  passenger  against  a  rail- 
•■oad  company  for  damages  for  injuries  received, 
where  defendant  pleads  a  release,  and  plaintiff 
claims  that  the  same  was  obtained  by  fraud,  it 
raises  a  question  of  fact  for  the  jury. 

2.  Where  a  person  is  absent  for  seven  years, 
and  no  tidings  from  him  are  received,  bis  death 
is  presumed. 

&.  In  an  action  by  a  passenger  for  personal 
injuries,  evidence  that  a  train  was  run  down  a 
grade  and  around  a  curve  at  a  rapid  rate  over 
rotten  cross-ties  is  evidence  of  recklessness. 

4.  Where  there  was  some  evidence  tending  to 
show  recklessness  in  the  management  of  a  pas- 
senger train,  it  was  proper  to  refuse. to  charge 
that  there  was  no  evidence  of  recklessness,  as 
such  instruction  would  have  been  on  the  facts. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County;    Buchanan,  Judge. 

Action  by  Jose  Griffin  against  the  Southern 
Railway.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

B.  £>.  Abney  and  E.  M.  Thomson,  for  ap- 
pellant J.  Wm.  Thurmond  and  S.  McG. 
Simklns,  for  respondent. 

POPE,  a  J.  This  is  an  action  for  damages 
alleged  by  the  plaintiff  that  she  sustained 
by  the  wreck  of  the  defendant's  railway  train 
on  the  8th  day  of  May,  1901,  at  a  point  a 
few  miles  from  Trenton,  Edgefield  county,  S. 
C  The  answer  denied  all  the  allegations 
of  facts  set  up  in  the  complaint  except  the 
corporate  character  of  the  defendant,  the 
accident  to  its  train  No.  135,  on  May  8,  1901, 
and  that  the  plaintiff  was  a  passenger  for 
hire  on  said  train  at  the  time  of  the  acci- 
dent; but  the  answer  insists  that  the  plaintiff 
Is  a  married  woman,  and  that  her  said  hus- 
band should  have  been  united  with  ber  as 
a  coplaintiff;  and  it  goes  on  to  allege  that, 
even  if  plaintiff,  as  a  passenger  on  its  train, 
was  injured  through  such  accident,  she  bas, 
for  a  valuable  consideration,  under  ber  hand 
and  seal,  before  this  suit  was  brought,  re- 
leased the  defendant  from  all  liability  on  ac- 
count of  all  damages  and  liabilities  for  said 
injuries.  The  defendant  demanded  of  the 
court  before  the  trial  before  a  Jury  was  com- 
menced that  the  court  would  order  the  cause 
to  calendar  No.  2  tor  a  trial  of  the  equity 
issue,  the  legal  issues  awaiting  a  trial  on 
calendar  No.  1  until  the  court  should  dispose 
of  the  equity  Issue.  This  motion  was  de- 
nied by  the  court  The  trial  before  the  cir- 
cuit Judge  and  a  jury  then  began.  Much 
testimony  was  offered  by  each  party  to  the 
action,  relating  to  the  alleged  death  of  plain- 
tiff's husband;  to  the  alleged  speed  of  the 
train  around  the  curve  of  its  roadbed;  to 
the  bad  condition  of  the  roadbed  by  r^son 
of  rotten  cross-ties  at  the  place  of  accident; 

1  S.  Bm  Death,  vol.  15,  Cent  Olf.  i  1. 


to  the  injuries  received  by  the  plaintiff  in 
said  wreck;  to  the  fact  that  Mr.  Thomas  Mc- 
Craney  was  the  engineer  runniug  the  train, 
and  that  he  bad  managed  the  throttle  for 
38  years,  etc.  At  the  close  of  plaintiff's  tes- 
timony defendant  moved  for  a  nonsuit,  which 
was  refused  by  the  circuit  judge.  The  trial 
judge  charged  the  Jury.  A  verdict  for  $375 
was  rendered.  A  motion  was  then  made  fot 
a  new  trial,  which  motion  was  refused. 
After  entry  of  judgment,  the  defendant  duly 
appealed  to  this  court  on  the  following 
grounds: 

"(1)  Excepts  because  the  presiding  Judge 
erred  in  refusing  the  motion  of  the  defend- 
ant, made  upon  the  trial  of  the  cause,  after 
the  pleadings  bad  been  read,  to  bear  and 
decide  without  a  Jury  the  equitable  issues 
arising  upon  the  pleadings,  to  wit  the  va- 
lidity of  the  release  set  up  in  the  third  de- 
fense of  the  answer,  which  release  was  ad- 
mitted by  the  reply;  whereas  it  Is  submit- 
ted that  the  Issue  thus  raised,  being  purely 
equitable  In  its  nature,  should  have  been  de- 
termined by  the  court  before  proceeding  fur- 
ther in  the  case. 

"(2)  Excepts  because  the  presiding  juc^ 
erred  In  refusing  defendant's  motion  for  non- 
suit which  was  based  upon  the  grounds: 
First  That  plaintiff  had  failed  to  offer  any 
competent  evidence  to  go  to  the  jury  that 
she  had  no  husband  living  at  the  time  of 
the  commencement  of  this  suit  or  at  the 
time  of  the  alleged  accident  to  plaintiff,  but 
that  on  the  contraiy,  the  evidence  showed 
conclusively  that  plaintiff  was  married  prior 
to  said  8th  day  of  May,  1901,  her  husband 
having  disappeared.  It  being  submitted  that, 
the  evidence  showing  that  seven  years  had 
not  elapsed  since  the  disappearance  of  the 
husband,  and  there  being  no  competent  evi- 
dence to  go  to  the  jury  as  to  his  death,  the 
case  should  have  been  nonsuited  or  declar- 
ed abated  on  account  of  the  nonjoinder  of 
the  husband.  Second.  That  there  was  no 
evidence  showing  or  tending  to  show  any 
wantonness,  willfulness,  recklessness,  or  mal- 
ice on  the  part  of  the  defendant,  and  that  so 
much  of  the  complaint  as  charged  wanton- 
ness, willfulness,  recklessness,  or  malice  be 
nonsuited,  restricting  plaintiff  to  comimnsato- 
ry  damages  alone.  Third.  That  the  presid- 
ing judge  should  himself  have  passed  upon 
the  validity  of  the  release  set  up  In  the  an- 
swer, and  should  have  held  said  release  valid, 
and  a  bar  to  the  suit;  because.  It  Is  sub- 
mitted, this  was  a  purely  equitable  issue, 
and  for  the  court,  and  not  for  the  Jury,  to 
pass  upon. 

"(3)  Excepts  because  the  presiding  Judge 
erred  In  refusing  to  charge  the  jury,  as  re- 
quested by  defendant  as  follows:  There  hav- 
ing been  no  evidence  offered  showing  or 
tending  to  show  any  wantonness,  willfulness, 
recklessness,  or  malice  on  the  part  of  the  de- 
fendant the  Jury  cannot  award  any  punitive 
damages  in  this  case,  but  must  confine  their 
verdict  to  actual  damages  only.'    Said  re- 
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quest.  It  la  submitted,  contained  a  correct 
proposition  of  law  applicable  to  tbe  case,  and 
should  have  been  cbarged.  Its  refusal  being 
to  defendant's  prejudice. 

"(4)  Excepts  because  the  presiding  Judge 
erred  In  charging  the  Jury  as  follows:  'But 
If,  In  addition  to  that  Injury  which  she  had 
received,  It  was  done  recklessly,  wantonly, 
and  willfully,  then  yoa  are  not  confined  to 
that,  but  you  may  go  further,  and  give  such 
an  amount  over  and  above  the  Injury  she  had 
actually  received  as  will  be  a  lesson,  not  for 
ber  benefit  necessarily,  but  for  the  benefit  of 
all  mankind.'  The  error  consisting  In  au- 
thorizing the  Jury  to  award  punitive  dam- 
ages, when  there  was  no  evidence  whatso- 
ever to  support  the  same;  -the  entire  evi- 
dence being  capable  of  but  one  ftference,  to 
wit,  that  defendant  was  guilty  of  no  wanton- 
ness, willfulness,  recklessness,  or  malice." 

We  will  now  pass  upon  these  questions  In 
their  order. 

1.  We  think  that,  although  the  reply  to 
that  part  of  the  answer  setting  up  the  release, 
admitting  that  It  was  signed,  but  denying 
any  consideration  therefor,  and  alleging  that 
It  was  procured  by  fraud,  and  that  notice  had 
been  served  by  the  plaintiff  before  suit  was 
brought,  did  not  fvarrant  the  court  to  grant 
defendant's  motion.  The  reply  raised  an  Is- 
sue or  Issues  which  would  have  been  much 
more  satisfactorily  passed  upon  by  a  Jury. 
Besides,  the  circuit  Judge  did  all  he  ought  to 
have  done  when  he  charged  the  Jury  as  he 
did  as  to  the  effect  of  the  release:  "Now, 
when  a  person  signs  a  written  instrument, 
and  it  is  proven  that  be  signed  It,  the  pre- 
sumption is  that  he  signed  It  knowingly. 
When  one  signs  an  instrument  under  seal,  it 
Is  presumed  that  he  did  it  for  valuable  con- 
sideration, or  sufficient  consideration.  If  a 
I)er8on  does  do  so— If  you  sign  a  release  with- 
out any  consideration  at  all— If  one  is  entitled 
to  receive  anything,  they  have  the  right  to 
dispose  of  It  freely,  and  without  getting  any- 
thing for  it  In  exchange.  If  they  desire  to  do 
It.  If  you  have  a  horse  or  a  plantation,  etc., 
there  is  nothing  on  earth  to  keep  you  from 
giving  this  property  to  any  person  you  may 
see  fit,  if  you  desire  to  do  so,  owing  no  man 
anything,  saving  your  creditors.  He  can  give 
it  to  whom  he  pleases,  and  be  can  do  it  In 
the  same  way  with  damages  from  a  railroad 
company  or  any  one  else.  So,  therefore,  one 
need  not,  to  sustain  a  sealed  instrument  re- 
leasing his  right  to  damages,  show  necessarily 
there  was  any  consideration;  but,  having  Intro- 
duced a  release,  which  upon  its  face  purports 
to  be  a  release  of  his  rights,  then  the  person 
who  takes  it  must  show  If  there  is  anything 
wrong  with  it.  Well,  If  one,  however,  en- 
ters into  a  sealed  Instrument,  which  Indicates 
that  a  payment  of  money  was  contemplated 
before  the  release  was  to  be  effected,  then 
that  payment  of  money  should  be  made,  or 
accounted  for  In  some  way  excusing  the  imy- 
ment  When  one  owes  or  desires  to  pay 
money  to  another  under  an  agreement  the 


money  must  be  tendered.  That  means,  1 
bring  the  money  here,  and  offer  It  to  you,' 
offering  it  to  the  person  who  is  entitled  to 
receive  It;  but  if  that  person  says,  Ton  need 
not  offer  me  that  money;  I  won't  take  it,' 
then  the  necessity  of  actually  tendering  It 
has  passed,  because  he  has  waived  It  If, 
however,  Mr.  Foreman,  one  man  comes  to 
you,'  and,  showing  you  a  paper  which  you  ' 
cannot  read,  or  in  language  you  do  not  un- 
derstand, telling  you  it  is  one  thing  when 
another,  and  by  fraudulent  representations 
gets  you  to  sign  It  when  you  think  it  is  some- 
thing else,  then  the  law  says  that  the  fraud 
will  invalidate  everything.  There  Is  a  maxim 
which  says  that  fraud  is  odious,  and  is  never 
to  be  presumed.  If  yon  conclude  that  she 
signed  this  paper  knowing  what  she  was  do- 
ing, with  her  eyes  open;  that  she  signed  it 
under  no  misapprehension,  no  fraudulent  rep- 
resentations, was  not  overreached,  but  did  It 
for  the  consideration  mentioned  In  the  re- 
lease, and  that  she  was  tendered  with  the 
money— then  you  may  stop,  and  v^rite  your 
verdict 'for  the  defendant  But  if  you  find 
that  she  was  overreached,  or  that  that  instru- 
ment was  obtained  from  her  under  fraud,  by 
fraudulent  representations,  that  she  did  not 
consent  to  it  then  you  will  go  one  step  fur- 
ther, and  find  out  whether  the  plaintiff  has 
proven  her  case  here  as  charged  In  the  com- 
plaint" It  seems  to  us  that  substantial  Jus- 
tice was  done  here.  Besides,  Price  v.  B.  R. 
Co.,  38  S.  C.  199,  17  S.  B.  732,  Is  very  signifi- 
cant Just  on  this  point. 

2.  (a)  There  is  no  fixed  way  of  proving 
death.  An  absence  of  seven  years  will  en- 
able you  to  presume  death.  Very  frequent- 
ly, though  It  is  a  rule  the  law  has  adopted 
that  a  man  may  be  presumed  to  be  dead  In 
case  of  an  absence  of  seven  years  with  no 
tidings  of  him,  yet  a  man  is  alive  after  the 
seven  years  have  expired.  Still  experience 
proves  that  it  Is  a  wise  rule.  To  recur  to 
proof  of  death.  We  have  said  there  is  no 
fixed  rule.  The  evidence  must  satisfy  the 
Jury  of  the  husband's  death.  It  seemed  to 
have  done  so  in  this  case. 

(b)  Now,  In  all  candor,  we  must  say  there 
was  some  testimony  as  to  recklessness.  The 
defendant  allowed  this  train  to  be  run  down- 
grade around  a  curve  with  cross-ties  which 
were  rotten,  and  so  appeared  to  the  eye  of 
ordinary  people  not  experts.  Such  an  engi- 
neer as  Mr.  McOraney,  who  Is  known  far 
and  wide  as  one  of  the  best  engineers  on  the 
railroad,  had  to  take  the  word  of  the  rail- 
way officers  that  the  track  was  sound.  So 
that  we  cannot  say  there  was  no  testimony  as 
to  wantonness,  etc.,  by  the  railway.  The 
Jury  had  to  weigh  this  testimony.  They  have 
done  so.    The  Judge  made  no  mistake  here. 

(c)  We  have  abeady  held  that  the  circuit 
Judge  was  Justified  In  giving  the  testimony  to 
the  Jury  as  to  the  release.  He  charged  the 
law  correctly  to  the  Jury. 

8.  We  have  already  held  that  there  was 
some  testimony  as  to  recklessness  by  the 
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railway  in  keeping  such  a  track  as  they  did 
at  the  point  of  the  accident.  The  court  could 
not  have  charged  as  requested,  In  view  of 
this  testimony.  The  proposition  of  law  In  the 
form  It  was  presented  to  be  charged  would 
have  made  the  trial  Judge  invade  the  consti- 
tutional restriction  by  charging  upon  the 
.  facts.    There  was  no  error  here. 

4.  The  Judge  left  It  to  the  Jury  to  apply 
the  facts  as  found  by  them  to  the  law 
which  he  gave  them.  He  did  not  err  here- 
in. 

It  l8  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

GARX,  A.  J.  (concurring).  While  concur- 
ring in  the  conclusion  announced  In  the  opin- 
ion of  Mr.  C!hief  Justice  POPE,  we  prefer 
to  express,  In  onr  own  language,  our  views 
upon  the  question  raised  by  the  first  exception 
—whether  the  court  in  the  exercise  of  its 
chancery  powers  should  have  decided  wheth- 
er the  release  was  fraudulent.  It  is  errone- 
ous to  suppose  that  the  court  In  all  cases  has 
Jurisdiction  of  fraud,  only  when  exercising 
its  equitable  powers.  Mr.  Pomeroy,  In  sec- 
tion 911,  vol.  2,  of  his  philosophical  work  on 
Equity  Jurisprudence,  thus  states  the  funda- 
mental principles  concerning  the  equitable 
Jurisdiction:  "(1)  Wheife  the  primary  right 
or  interest  of  the  plaintiff  Is  equitable  only, 
the  jurisdiction  is  necessarily  exclusive,  and 
will  always  be  exercised  without  regard  to 
the  nature  of  the  relief;  otherwise  the  par- 
ty Would  be  without  remedy,  since  courts  of 
law  could  not  take  cognizance  of  the  case. 
(2)  Where  the  primary  right  Is  legal,  and  the 
remedy  sought  is  purely  equitable,  the  Ju- 
risdiction is  also  exclusive,  and  always  ex- 
ists, but  will  not  generally  be  exercised  if  the 
legal  remedy  which  the  party  might  obtain 
Is  adequate,  complete,  and  certain.  (3) 
Where  the  primary  right  is  legal,  and  the 
remedy  is  also  legal,  a  recovery  of  money 
simply,  or  of  the  possession  of  chattels,  the 
Jurisdiction  Is  concurrent,  and  only  exists 
where  the  remedy  which  the  party  might 
obtain  at  law  is  not  adequate."  The  case  of 
Moore  V.  Edwards'  Ex'rs,  1  Bailey,  23,  in- 
volved the  question  whether  a  court  of 
chancery  alone  could  relieve  a  party  from 
mistake.  The  court  thus  states  the  rule: 
"Accidents  and  mistakes  certainly  constitute 
one  branch  of  equity  Jurisdiction;  but  it  is 
not  peculiar  except  when  a  discovery  is  In- 
dispensable, or  the  nature  of  the  relief  sucn 
as  to  require  the  extraordinary  aid  of  chan- 
cery. Actions  at  law  to  recover  back  money 
paid  by  mistake  constitute  in  all  the  books 
of  practice  a  conspicuous  class  of  causes  for 
which  the  action  of  assumpsit  may  be  main- 
tained at  law,  and  there  is  no  question  that 
in  general,  when  the  facts  can  be  proved 
according  to  the  rule  of  the  common  law,  and 
the  remedy  Is  such  as  a  court  of  law  can  ad- 
minister, consistently  with  the  prescribed 
modes  of  proceeding,  mistakes  may  be  in- 
quired Into  in  a  court  of  law.    In  the  case 


under  consideration,  the  plaintiff  sued  out 
a  sci.  fa.  to  revive  a  Judgment  against  the 
defendant,  and,  as  evidence  of  payment  the 
defendant  produces  an  execution  on  which  la 
Indorsed  the  word  'Satisfied,'  the  plaintiff  re- 
plies it  was  so  indorsed  by  mistake.  There 
is  nothing  magical  in  the  term  itself.  The 
evidence  offered  was  admissible  according  to 
the  rules  of  the  common  law,  the  relief  was 
such  as  a  court  of  common  law  was  competent 
to  give,  and  the  court  therefore  clearly  had 
Jurisdiction."  The  rule  here  stated  is  equal- 
ly applicable  to  cases  of  fraud,  as  Is  shown 
by  the  case  of  Maddox  v.  Williamson,  1 
Strob.  23,  In  which  the  court  says:  "An  as- 
signment; no  more  than  a  deed,  can  In  a 
court  of- law  be -set  aside  and  canceled;  but 
when  either*'deed  or  assignment  comes. Into 
question  In  an  issue  here  it  will.  If  fraudu- 
lent and  void,  be,  for  the  purposes  of  that 
Issue,  regarded  as  a  nullity."  The  last-men- 
tioned case  is  cited  with  approval  in  McKen- 
zte  V.  Sifford,  45  S.  C.  496,  23  S.  B.  622. 

These  authorities  clearly  show  that  there 
was  no  error  in  submitting  the  question  of 
fraud  to  the  Jury. 


(6S  S.  C.  IS) 
BTJTLEDGB  v.  FISHBURNB. 

(Supreme  Court  of  South  Carolina.    April  21, 
1903.) 

Vrai.-CONSTRUCTION— KXECUTORT  DEVISB- 
FOHBCLOSURB-PARTIBS. 

1.  Where  testator  devised  certain  real  estate 
to  A.  for  life,  with  remainder  to  her  cltildren, 
share  and  share  alike,  the  children  of  a  deceas- 
ed child  to  take  the  parent's  share,  a  vested 
transmissible  interest  in  remainder  to  the  child 
of  the  life  tenant  is  created,  and  ail  her  chil- 
dren bom  to  her  take  by  way  of  executory  de- 
vise. 

2.  In  a  proceeding  to  sell  lands  on  foreclo- 
sure, where  the  parties  holding  the  lands  are 
before  the  court,  ezecntory  devisees  not  in  esse 
are  not  necessary  parties. 

Appeal  from  Common  Pleas  Circuit  Ck>art 
of  Charleston  County;  Benet,  Judge. 

Proceeding  by  B.  H.  Rutledge,  trustee, 
against  S.  H.  M.  FIshburne,  to  require  F. 
Heinz  to  comply  with  his  bid  for  property 
sold  in  this  case.  Frqm  circuit  order,  pur- 
chaser, Heinz,  appeals.    Affirmed. 

Wm.  Henry  Parker,  Jr.,  for  appellant  T. 
M.  Mordecal,  for  respondent 

QAR7,  A.  J.  The  following  facts  are  stat- 
ed in  the  record:  "Appeal  in  tliis  cast  Is 
from  an  order  and  decree  of  his  honor  Jidge 
Benet,  holding  to  be  good  and  valid  the  tiUe 
to  certain  premises  In  the  city  of  OharlestcR. 
bid  In  by  the  purchaser,  F.  Heinz,  at  mae 
ter's  sale  under  foreclosure  in  above  case, 
and  requiring  the  purchaser  to  comply-  with 
his  bid.  The  original  action  was  for  fore- 
closure of  a  mortgage  from  defendant,  Mrs. 
S.  H.  M.  FIshburne,  to  the  plaintiff,  trustee, 
commenced  in  the  county  of  Charleston  by  the 
service  of  a  summons  the  27th  day  of  Janu- 
ary, 1900,  the  complaint  alleging  the  mak 


Digitized  by  V^jOOQ  IC 


S.C.) 


SUTLBDGB  v.  FISHBUBNB. 


665 


ing  and  delivery  to  tbe  plaintiff,  trustee,  by 
the  defendant,  of  a  bond  of  $3,100,  secured 
by  the  mortgage  of  defendant,  Mrs.  Fisb- 
bume,  covering  six  pieces  of  property  in  the 
city  of  Charleston;  amongst  others,  a  lot  in 
St  PblUp  street,  in  said  city,  the  title  of 
which  Is  in  qnestlon  In  this  appeal.  The  de- 
fendant filed  no  answer,  to  the  complaint, 
and  proceedings  resulted  in  a  decree  of  fore- 
closure and  sale.  Under  this  decree  the  mas- 
ter was  directed  to  sell,  inter  alia,  the  lot  of 
land  on  St .  Philip  street,  in  the  city  of 
Charleston  aforesaid.  This  lot  was  bid  In  at 
master's  sale  (under  advertisement)  for  the 
sum  of  $3,125  by  F.  Heinz,  -appellant  herein. 
The  master's  deed  was  tendered  in  the  usual 
form,  and  the  purchaser  refused  to  accept 
the  same,  or  to  comply  with  his  bid,  alleging 
defect  In  the  title.  Thereupon  a  rule  was  is- 
sued requiring  the  purchaser  to  show  cause 
why  be  does  not  comply  with  the  terms  of 
the  sale.  To  this  rule  the  purchaser  made  bis 
return,  which  set  up  the  following  reasons 
why  be  sbould  not  be  required  to  comply 
with  bis  bid:  First  That  the  interest  of 
Mrs.  Sophia  H.  W.  Fisbburne  in  the  prem- 
ises is  either  a  contingent  remainder  only, 
such  that  neither  her  deed  nor  the  deed  of 
the  master  under  foreclosure  of  her  mort- 
gage can  make  good  title  to  a  purchaser,  or, 
at  best,  that  her  interest  is  a  vested  remain- 
der In  fee  defeasible,  subject  to  be  divested 
by  her  having  issue  and  dying  In  the  lifetime 
of  the  life  tenant,  leaving  issue  surviving 
ber,  in  which  case  such  issue  would  repre- 
sent her,  and  take  by  aubstitution  under  the 
limitation  in  the  said  will,  and  the  purchaser 
would  have  no  title.  Second.  That  the  words, 
'  the  child  or  children  of  a  deceased  child  to 
represent  and  take  the  parent's  share'  in  the 
following  clause  of  the  will:  'Unto  my  said 
daughter,  Sophia  Sheppard  Marlon,  for  life, 
not  subject  to  the  debts  of  her  husband,  with 
remainder  to  ber  children,  share  and  share 
alike,  the  child  or  children  of  a  deceased  child 
to  represent  and  take  the  parent's  share,' 
created  an  executory  devise.  It  was  refer- 
red to  the  master  to  inqnire  Into  the  facts  as 
to  the  title  tendered,  and  to  take  testimony, 
and  report  the  same  to  the  court  Upon  hear- 
ing the  master's  report,  his  honor,  the  circuit 
Judge,  overruled  the  foregoing  objections  to 
tbe  title,  and  ordered  the  appellant  to  com- 
ply with  bis  bid." 

The  record  contains  also  the  following 
agreement  as  to  facts:  "Tbe  S.  Sheppard 
Marlon  mentioned  in  the  said  will  as  Sophia 
Sheppard,  daughter  of  testatrix,  conveyed  all 
ber  Interest  In  said  premises  by  deed  of  con- 
veyance in  tbe  ustial  form  to  her  daughter, 
Helen  M.  Fishbnrne,  bom  Marion,  the  said 
deed  being  dated  the  23d  day  of  May,  1896, 
and  recorded  In  tbe  register  of  mesne  con- 
veyances' office.  Helen  M.  Flshbume,  bom 
Marlon,  also  known  as  Sophia  H.  M.  Flsh- 
bume, is  the  only  child  ever  bom  to  Sophia 
8.  Marion,  mentioned  in  said  will  as  Sophia 
Sheppard;  said  Mrs.  Marlon  being  now  alive. 


aged  near  seventy-seven  years.  Helen  Flsh- 
bume, bom  Marlon,  only  child  of  Sophia 
Sbeppard  Marlon,  mentioned  in  said  will  as 
Sophia  Sbeppard,  now  is  forty-five  years  of 
age,  has  been  married  twenty-one  years,  has 
never  had  any  children;  ber  husband,  Julian 
Fishbume,  now  living." 

We  will  first  state  In  a  general  way  (with- 
out reference  to  the  effect  of  tbe  Judicial  pro- 
ceedings, which  will  hereinafter  be  discuss- 
ed) our  conclusion  of  the  provision  of  tbe  will 
by  which  the  property  is  devised  "unto  my 
said  daughter,  Sophia  Sbeppard  Marion,  for 
life,  not  subject  to  the  debts  of  her  husband, 
with  remainder  to  her  children,  share  and 
share  alike,  the  child  or  children  of  a  de- 
ceased child  to  represent  and  take  the  par- 
ent's share."  It  must  be  remembered  that 
Mrs.  Flshbume  was  in  esse  when  Mrs.  S.  F. 
S.  Wilson,  tbe  testatrix,  departed  this  life,  in 
1873.  Under  the  foregoing  clause  of  the  will, 
Mrs.  Fishbume  took  a  vested  transmissible 
Interest  In  remainder.  If  other  children 
should  be  born  unto  Mrs.  Marlon,  the  remain- 
der now  vested  in  Mrs.  Fishbume  would 
open  so  as  to  embrace  such  children.  If 
Mrs.  Fishbume  should  die  leaving  no  chil- 
dren, her  vested  interest  would  not  revert  to 
the  estate  of  Mrs.  Wilson  (testatrix),  bnt 
would  descend  to  her  (Mrs.  Fishburne's)  heirs 
generally,  and  be  subject  to  distribution  un- 
der the  statute,  Just  as  any  other  property  of 
which  she  might  die  seised  and  possessed. 
If,  however,  she  should  die  leaving  children 
at  the  time  of  her  death,  they  would  take, 
by  substitution  or  executory  devise,  tbe  in- 
terest which  she  otherwise  would  have  taken. 

We  proceed  to  consider  In  what  manner 
such  children  would  take  under  the  will— 
whether  as  contingent  remaindermen  or  ex- 
ecutory devisees.  In  the  note  to  page  822, 
20  Ency.  of  Law,  It  is  said:  "The  charac- 
teristics of  alternative  or  substitutional  lim- 
itations Is  that  both  are  contingent  until  the 
event  occurs  which  Is  to  determine  which 
of  them  is  to  take  effect  •  •  •  This  is 
well  illustrated  by  the  case  of  Luddlngton  v. 
King,  9  Ld.  Raynor,  203,  in  which  the  lim- 
itation was  to  A.  for  life,  remainder  to  his 
male  issue  in  fee  simple,  remainder  over  to 
T.  B-.  If  A.  should  die  without  male  issue. 
These  remainders  are  alternate,  one  of  which 
alone  can  vest,  and  the  vesting  of  one  and 
the  defeat  of  the  other  are  to  take  place 
at  the  same  time,  viz.,  at  the  death  of 
A.  If  the  remainder  to  T.  B.  had  been  lim- 
ited on  another  contingency,  and  its  vesting 
was  to  take  place  at  some  other  time,  or  if 
the  limitation  to  A.'s  Issue  was  vested,  in- 
stead of  being  contingent,  the  remainder  to 
T.  B.  would  be  a  remainder  limited  after  a 
fee."  In  Mangum  v.  Piester,  16  S.  G  325, 
the  court  says:  "An  executory  devise  Is  a 
limitation  by  will  of  a  future  contingent  in- 
terest in  lands,  contrary  to  the  rules  of  lim- 
itation of  contingent  estates  in  conveyances 
at  law.  If  the  limitation  by  will  does  not 
depart  from  those  rules  prescribed  for  con- 
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tlDgent  remainders,  it  Is  In  tbat  case  a  con- 
tingent remainder,  and  not  an  executory  de- 
vise. 4  Kent,  265.  For  Instance,  among 
tbe  rules  governing  contingent  remainders  is 
one  wbicb  forbids  an  estate  to  be  limited 
over  to  anotber  after  a  fee  already  granted. 
In  sucb  case  tbere  can  be  no  sucb  tbing  as 
defeating  tbe  fee  already  granted,  and  trans- 
ferring it  to  anotber,  by  way  of  remainder, 
because  a  remainder  implies  sometbing  left, 
which  cannot  be  the  case  after  the  whole 
has  been  disposed  of.  Yet  while  this  can- 
not be  done  by  way  of  contingent  remainder, 
It  may  be  done  by  an  executory  devise,  which, 
according  to  the  definition  above,  allows  a 
departure  from  tbe  rules  of  law  governing 
contingent  remainders.  And  this,  being  an 
effort  to  create  a  fee  after  a  fee,  is  a  case 
of  departure  denied  by  contingent  remainders 
but  allowed  by  executory  devises."  The  fol- 
lowing authorities  throw  light  upon  this 
question:  20  Ency.  of  Law,  835,  874,  921 
and  note,  922  and  note;  Feame  on  Remain- 
ders, 373,  418.  In  commenting  on  tbe  case 
of  Loddington  v.  EAne,  hereinbefore  men- 
tioned, Mr.  Fearne,  at  page  373,  uses  this 
language:  "For  if  A.  had  issue  male,  the 
remainder  was  to  vest  in  that  issue  In  fee; 
but,  if  A.  had  no  issue  male,  then  it  was  to 
vest  in  B.  In  fee;  and  these  were  limitations 
of  which  the  one  was  not  expectant  upon 
and  to  take  effect  after  the  other,  but  were 
contemporary;  to  commence  from  tbe  same 
period;  not,  indeed,  together,  but  tbe  one 
to  take  effect  in  lieu  of  the  other,  if  tbat 
failed."  Much  of  tbe  confusion  upon  tbe 
question  whether  tbe  language  of  a  will  cre- 
ates an  executory  devise  or  contingent  re- 
mainder has  arisen  from  the  failure  to  keep 
clearly  In  mlud  the  marked  and  well-defined 
differences  in  the  characteristics  of  the  two 
estates.  If  the  words  of  the  will  out  of 
which  the  contingency  arises  are  relied  upon 
for  tbe  purposes  of  defeating  an  estate  which 
has  already  become  vested,  then  this  can  only 
be  done  by  construing  them  as  an  executory 
devise.  But,  If  the  question  is,  which  of  two 
estates  shall  become  vested,  then  such  es- 
tates will  be  construed  as  remainders,  alter- 
native or  substitutional  in  their  nature;  and 
sucb  remainders  are  always  contingent. 
Our  conclusion  is  that  sucb  children  would 
take  by  way  of  executory  devise,  and  not 
as  contingent  remaindermen. 

Having  reached  this  conclusion,  tbe  next 
question  that  will  be  considered  is  whether 
the  fact  that  the  executory  devisees  were  not 
made  parties  to  the  action  for  foreclosure  of 
tbe  mortgage  presents  a  sufficient  reason  for 
the  refusal  of  the  purchaser  to  comply  with 
bis  bid.  This  question  is  settled  by  the  case 
of  Moseley  v.  Hanklnson,  22  S.  0.  323,  in 
which  Mr.  Cihlef  Justice  Mclver,  In  behalf 
of  the  court,  uses  this  language:  "The  gen- 
eral rule  In  equity  undoubtedly  Is  tbat  all 
persons  who  are  materially  interested  in  the 
subject  of  the  suit  'must  be  made  parties, 
but  It  Is  equally  true  tbat  this  rule  Is  sub^ 


ject  to  some  exceptions:  and  tbe  practical 
inquiry  is,  does  this  case  fall  within  any 
of  the  exceptions?  Without  undertaking  any- 
thing like  a  review  of  the  cases,  we  think 
tbe  authorities  show  that  the  contingent  re- 
maindermen, who  were  in  esse  and  within 
the  Jurisdiction  of  tbe  court,  were  necessary 
parties.  In  Mitfo^d's  Equity  Pleadings, 
*174,  it  Is  said:  'Contingent  limitations  and 
executory  devises  to  persons  not  in  l>eing 
may,  in  like  manner,  be  bound  by  a  decree 
against  a  person  claiming  a  vested  estate 
of  inheritance;  but  a  person  in  being,  claim- 
ing under  a  limitation  by  way  of  executory 
devise,  not  subject  to  any  preceding  vested 
estate  of  inheritance  by  which  it  may  be  de- 
feated, must  be  made  a  party  to  a  bill  af- 
fecting his  rights'— citing  numerous  author- 
ities. These  authorities  establish  tbe  doc- 
trine that  while,  as  a  general  rule,  the  con- 
tingent remaindermen  are  necessary  parties, 
yet  where  they  are  not  in  esse  at  tbe  time, 
and  tbere  is  before  tbe  court  a  person  enti- 
tled to  a  prior  vested  estate  of  Inheritance, 
and  perhaps,  if  there  Is  no  prior  vested  es- 
tate of  Inheritance,  then,  If  tbe  person  enti- 
tled to  tbe  prior  life  estate  and  the  trustees 
are  parties,  tbe  court  may  make  a  decree 
that  will  conclude  the  rights  of  sucb  contin- 
gent remaindermen;  but  they  do  not  war- 
rant the  idea  that  the  contingent  remainder- 
men who  are  in  esse  and  can  be  made  parties 
can  be  safely  dispensed  with.  •  •  •  The 
very  object  of  applying  to  the  court  Is  to 
obtain  authority  for  disposing  of  the  Inter- 
ests of  others,  and  those  really  entitled  to 
such  interests  must,  if  practicable,  be  made 
parties  to  any  proceeding  by  which  it  is 
proposed  to  dispose  of  tbeir  Interests."  In 
the  case  under  consideration  tbe  executory 
devisees  are  not  In  esse.  Therefore  they 
could  not  be  made  parties,  and  the  purchaser 
of  the  property  under  Judicial  proceedings 
gets  a  title  stripped  of  tbe  rights  of  those 
persons  having  merely  contingent  interests 
in  the  property.  The  court,  however,  having 
charge  of  the  fund  arising  from  the  sale  of 
the  property,  always  bas  tbe  power,  in  tbe 
exercise  of  its  chancery  jurisdiction,  to  pass 
such  an  order  as  will  protect  the  rights  of 
those  who  cannot  be  made  parties  to  the  ac- 
tion by  reason  of  the  fact  tbat  they  are  not  in 
esse  when  tbe  sale  takes  place.  These  views 
dispose  of  all  tbe  questions  that  can  be  con- 
sidered in  this  proceeding. 

It  Is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed. 

«  (66  S.  C.  100) 

KLUOH  et  al.  V.  CORONAOA  MILLING 

CO.  et  al. 

(Supreme  Court  of  South  Carolina.    April  20, 

1903.) 

COKPORATIONS-SUIT  TO  DISSOLVE- 
COMPLAINT. 
1.  A  complaint  by  minority  stockboldera  of  • 
corporation,  seeking  to  wind  up  its  business  be- 

f  L  See  Corporatloni,  voL  U,  Cent.  DIk.  i  XU>. 
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cause  ot  negligence  and  mismanagement  on  the 
part  of  the  directors,  charging  fraud  on  their 
part,  and  acts  unauthorized  by  the  charter  of 
the  corporation,  and  that  the  corporation  had 
been  requested  to  correct  the  alleged  wrongs, 
a/id  had  refused  so  to  do,  held  good  on  demur- 
rer. 

Appeal  from  Common  Pleas  Circuit  Coart 
of  Greenwood  County;  McCullougb,  Special 
Judge. 

Action  by  J.  S.  Klugh  and  others,  minority 
stockholders  of  the  Coronaca  Milling  Com- 
pany, against  the  Coronaca  Milling  Company 
and  Percy  Lumley,  president  From  an  or- 
der overruling  a  demurrer  to  tbe  complaint, 
defendants  appeal.    Affirmed. 

The  following  Is  the  circuit  decree: 

"This  was  a  motion  to  dismiss  the  com- 
plaint upon  the  ground  that  it  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. As  will  appear  from  an  inspection  .of 
the  complaint,  it  is  an  action  brought  by  cer- 
tain stockholders  in  the  Coronaca  Milling 
Company  against  the  said  company  and  Per- 
cy Lumley,  as  president,  for  the  appointment 
ot  a  receiver,  for  an  accounting  by  the  said 
Percy  Lumley,  and  for  the  liquidation  of  the 
affairs  of  the  said  corporation. 

"In  order  to  sustain  a  complaint  of  this 
cliaracter,  it  is  necessary  that  it  should  charge 
on  the  part  of  the  board  of  directors  or  a  ma- 
jority of  stockholders  (1)  fraudulent  acts;  (2) 
ultra  Tires  acts;  (3)  negligence  of  corporate 
directors;  (4)  that  the  corporation  has  been 
requested  to  correct  the  alleged  wrongs,  and 
refused  to  do  so,  or  facts  which  would  ex- 
cuse such  application.  See  Cook  on  Stock  & 
Stockholders  &  Corporation  Law,  {!  644,  646; 
Latimer  v.  Railroad  Company,  39  S.  C.  52, 
17  S.  E.  258;  Wenzel  v.  Brewing  Company, 
48  S.  C.  83,  26  S.  E.  1;  Stahn  t.  Catawba 
Mills,  53  S.  C.  519,  31  S.  B.  498;  Matthews  v. 
Bank,  60  S.  C.  183,  38  S.  E.  437. 

"Does  this  complaint,  then,  allege  such 
facts?  The  complaint  alleges,  among  other 
things,  that  the  defendant  Percy  Lumley  has 
for  the  past  three  years  been  the  president 
and  manager  of  the  said  corporation;  that 
the  said  mill  has  been  run  at  a  loss  of  from 
$2,600  to  $3,000  in  the  past  twelve  months; 
that  said  loss  was  caused  mainly  by  the  gross 
neglect  and  mismanagement  of  the  said  Per- 
cy Lumley  as  president  and  manager  of  the 
same,  in  that  he  has  not  given  it  his  time 
and  attention,  as  he  was  in  duty  bound  to 
do,  but,  on  the  contrary,  has  been  absent  al- 
most the  whole  time  for  more  than  a  year, 
having  accepted  a  position  in  the  service  of 
the  Southern  Railway  Company  at  Salisbury, 
N.  C;  that  he  has  not  called  the  directors  of 
the  said  corporation  together  in  meeting  since 
September,  1900;  that  he  has  failed  to  pay 
any  attention  to  the  suggestions  and  recom- 
mendations made  by  the  directors,  but,  on 
the  contrary,  has  carried  on  the  business  in 
bis  own  way,  without  regard  to  the  wishes 
of  the  directors  acd  the  interests  of  the  stock- 
holders; that,  by  his  conduct  In  the  ginning 
department  of  said  corporation,  he  has  driven 


off  about  one-half  of  its  old  customers.  The 
complaint  further  alleges  that  the  said  Percy 
Lumley  has  shown  partiality  In  the  manage- 
ment of  the  affairs  of  the  said  corporation,  in 
that  at  the  close  of  the  season  of  1899  and 
1900  he  declared  a  dividend  of  fifteen  per 
cent,  on  the  capital  stock  of  the  same,  which 
amount  he  paid  to  himself  and  other  stock- 
holders represented  by  him,  and  paid  to  the 
minority  of  the  stockholders  only  ten  per 
cent,  on  their  stock.  Paragraph  9  alleges 
that  at  the  meeting  of  the  stockholders  held 
on  the  22d  day  of  July,  1902,  the  said  Percy 
Lumley  represented  in  person  and  by  proxy 
a  clear  majority  of  the  said  stock,  and,  in 
spite  of  the  earnest  protests  of  the  plaintiffs, 
who  put  the  meeting  in  full  possession  of  the 
facts  above  stated,  the  said  Percy  £<umley 
proceeded  to  re-elect  himself  as  president 
and  manager  and  director  of  the  said  cor- 
poration, and  thereafter  proceeded  to  elect  a 
board  of  dA-ectors  named  by  himself,  of 
which  board  of  directors  two  are  nonresi- 
dents, and  one  is  a  brother-in-law  and  an- 
other the  mother-hi-law  of  the  said  Percy 
Lumley.  It  is  further  alleged  that  the  plain- 
tiffs have  not  applied  to  the  board  of  direct- 
ors, or  the  said  majority  of  stockholders, 
who,  from  the  allegations  of  the  complaint, 
in  person  and  by  proxy,  Is  none  other  than 
the  said  Percy  Lumley  liimself,  for  a  redress 
of  their  wrongs,  because,  as  charged  in  the 
complaint,  the  said  stockholders  and  direct- 
ors are  the  wrongdoers,  and  have  full  control 
of  the  said  corporation,  and  such  an  appli- 
cation would  be  useless  and  unavailing. 

"Now,  if  these  allegations  be  true— and 
they  must  be  so  taken  for  the  purposes  of 
tills  motion,  to  say  the  least  of  it— they  char- 
ged gross  negligence  on  the  part  of  the  cor- 
porate directors,  as  well  as  a  majority  of  the 
stockholders,  in  that  they  continue  In  office  a 
man  who  bad  been  giving  no  attention  to  the 
affairs  of  the  concern,  but,  on  the  contrary, 
has  accepted  another  position,  outside  of  the 
state,  and  whose  neglect  and  mismanage- 
ment are  wrecking  the  affairs  of  the  corpo- 
ration, to  the  Injury  of  the  plaintiffs;  a  man, 
also,  who  has  shown  partiality,  and 'a  dis- 
position to  oppress  the  minority  stockholders, 
in  that  be  has  paid  to  himself  and  a  ma- 
jority of  the  stockholders  represented  by  him 
fifteen  per  cent  dividend  at  the  close  of  the 
seasons  1899  and  1900,  and  has  withheld 
from  the  plaintiffs  and  minority  stockboldeis 
a  part  of  what  Is  Justly  due  them.  If  the  al- 
legations of  the  complaint  be  true,  it  will  be 
useless  for  the  plaintiffs  to  apply  to  the  board 
of  directors  or  a  majority  of  the  stockholders, 
since  the  said  board  of  directors  were  se- 
lected, as  charged  in  the  complaint,  by  the 
said  Percy  Lumley  alone  for  his  purposes, 
and  are  under  his  domination  and  control. 
If  the  allegations  of  the  complaint  be  true,  I 
am  of  the  opinion  that  It  was  gross  negli- 
gence on  the  part  of  the  board  of  directors  to 
permit  the  said  Percy  Lumley,  under  these 
circumstances,  to  continue  in  charge  of  the 
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affairs  of  tbe  corporation,  and  this  Is  one 
ground  for  equitable  Interference.  It  was 
not  argued  on  the  circuit,  aud  I  bave  not 
had  time  to  thoroughly  Investigate  the  ques- 
tion, but  I  have  grave  doubts  as  to  whether 
or  not  the  said  Percy  Lumley,  representing  a 
majority  of  the  stockholders,  had  the  right  to 
elect  the  officers  of  this  corporation.  Tbe 
law,  as  I  understand  it,  requires  tbe  board  of 
dhrectors  to  elect  the  officers  of  a  corporation. 
But  be  this  as  It  may,  the  board  of  directors 
are  certainly  chargeable  with  the  manage- 
ment of  the  affairs  of  the  corporation;  and 
If  they  knowingly  permit  an  Incompetent 
man  to  remain  in  office,  or  one  guilty  of  acts 
of  negligence  and  mismanagement  charged  In 
the  complaint  to  Percy  Lumley,  with  full 
knowledge  of  tbe  facts,  as  alleged  in  the 
complaint,  in  my  opinion  they  themselves 
thereby  participate  In  the  wrong,  and  should 
be  held  equally  responsible  with  the  wrong- 
doer. I  think,  under  tbe  allegations  of  the 
complaint,  that  it  may  be  Inferred  that  the 
application  to  the  board  of  directors  elected 
by  the  said  Percy  Lumley,  who  are  under 
his  control,  and  also  wrongdoers  with  him, 
for  a  redress  of  these  wrongs,  would  be  en- 
Jrely  futile. 

"These  being  my  views,  under  the  author- 
ities above  quoted,  and  especially  the  case  of 
Matthews  t.  Bank,  supra,  I  overrule  the  de- 
murrer." 

From  this  decree  the  defendants  appeal  on 
the  following  exceptions: 

"First  Because  his  honor  erred  in  not  hold- 
ing that  the  decree  or  order  rendered  by  his 
honor  Judge  Townsend  In  this  case,  not  ap- 
pealed from,  is  the  law  of  this  case  on  all 
questions  therein  passed  upon. 

"Second.  By  his  decree  in  this  case.  Judge 
Townsend  declared  that  the  complaint  did  not 
show  that  the  defendant  Corouaca  Milling 
Company  was  insolvent,  but  clearly  showed 
that  the  same  was  entirely  solvent.  His 
honor  Judge  McCnllough  therefore  erred  In 
not  holding  that  this  finding  was  final  and 
binding  upon  him  In  the  determination  of 
that  question. 

"Third.  By  his  decree  in  this  case.  Judge 
Townsend,  In  effect,  declared  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  In  that  the  acts 
complained  of  are  not  fraudulent,  ultra  vires, 
oppressive,  or  illegal,  and  the  plaintiffs  have 
not  endeavored  to  obtain  redress  within  the 
corporation.  His  honor  Judge  McCullough 
therefore  erred  in  not  holding  that  this  find- 
ing was  final  and  binding  upon  him  in  tbe 
determination  of  these  questions. 

"Fourth.  It  was  error  in  his  honor  to  hold 
tluit  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action:  (a)  Because  It 
shows  on  its  face  that  the  Ooronaca  Milling 
Company  is  enthrely  solvent,  (b)  It  fails  to 
allege  that  the  directors  or  managring  board 
have  done  or  threatened  to  do  any  act  ultra 
vires,  or  any  act  of  fraud,  illegality,  or  op- 
pression, injurious  to  the  corporation,  or  in 


violation  of  the  rights  of  Its  stockholders. 
(c)  It  falls  to  allege  that  the  plaintiffs  hare 
endeavored  to  obtain  relief  of  their  alleged 
grievances  within  the  corporation,  (d)  It  fails 
to  allege  any  facts  which  would  Justify  the 
conclusion  that  an  effort  to  obtain  redress 
within  the  corporation  would  be  unavailing, 
(e)  It  falls  to  allege  that  the  board  of  direct- 
ors or  majority  stockholders  upon  demand 
have  refused  to  apply  for  the  relief  asked 
by  the  plaintiffs,  (f)  All  the  acts  complained 
of  are  intra  vires  of  the  corporation. 

"Fifth.  It  was  error  for  his  honor  to  hold 
that  a  stockholder  can  malntaUi  an  action 
for  negligence  of  corporate  directors,  for  ttie 
reason  that  the  action  cannot  be  maintained 
unless  the  negligence  is  such  that  the  ma- 
jority stockholders  do  not  nor  cannot  con- 
done. 

"Sixth.  It  was  error  for  his  honor  to  bold 
that  the  complaint  states  such  facts  as  would 
Justify  a  court  in  concluding  that  an  ap- 
plicatiou  to  the  board  of  directors  or  majority 
stockholders  for  the  relief  demanded  would 
be  unavailing:  (a)  Because  the  complaint 
shows  on  its  face  that  the  board  of  directors 
had  only  been  elected  a  few  days  prior  to 
the  commencement  of  this  suit  (b)  It  shows 
that  two  of  the  plaintiffs  were  elected  mem- 
bers of  said  board,  and,  without  an  effort  to 
obtain  relief  from  the  board  of  which  they 
were  members,  resigned  their  positions  upon 
said  board,  (c)  There  is  no  allegation  of 
facts  to  Justify  the  conclusion  that  the  other 
members  of  the  board  would  uphold  tbe  pres- 
ident and  manager  of  the  corporation  in  the 
commission  of  fraudulent  acts,  ultra  vires  acts, 
or  illegal  or  oppressive  acts,  (d)  There  is 
no  allegation  of  facts  to  Justify  the  conclu- 
sion that  the  directors  would  uphold  tlie 
president  and  managers  in  the  neglect  of  the 
affairs  of  the  corporation,  (e)  There  is  no 
allegation  of  facts  to  show  that,  after  tbe 
election  of  the  present  board  of  directors, 
they  have  ever  been  asked  or  had  an  op- 
portunity to  remedy  the  acts  complained  of. 
On  the  other  hand,  the  complaint  shows  that 
the  present  board  of  directors,  of  which  two 
of  the  plaintiffs  were  elected  members,  had 
no  opportunity  prior  to  the  commencement 
of  this  action,  had  they  desired  to  have  done 
so,  to  remedy  the  acts  of  which  the  plaintiffs 
complain. 

"Seventh,  His  honor  erred  In  not  holding 
that  all  of  the  acts  of  which  the  plaintiffs 
complain  are  such  as  should  be  laid  before 
the  board  of  directors,  and  their  action  there- 
on, in  the  absence  of  fraud,  would  be  bind- 
ing upon  the  corporation. 

"Eighth.  The  acts  complained  of  are  at 
most  only  matters  of  Internal  management 
of  the  corporation,  of  which  the  board  of 
directors  are  the  final  arbiters,  and  his  honor 
was  in  error  in  not  so  holding  and  dismissing 
tbe  complaint'* 

Sheppards  A  Grler  and  Oaldwdl  &  Park, 
for  appellants.  Ellis  Q.  Graydon,  ftir  n- 
spondents. 
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JONES,  J.  The  only  question  on  tbls  ap- 
ical 1b  whether  the  circuit  court  erred  In 
OTerruIing  a  demurrer  to  the  complaint  on 
the  ground  that  it  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
decree  of  the  circuit  court,  which  is  officially 
reported  herewith,  together  with  the  excep- 
tions thereto,  Is  quite  satisfactory,  and  la 
affirmed  upon  the  authorities  and  for  the  rea- 
sons therein  stated.  The  complaint  4itates  a 
case  showing  gross  negligence  and  misman- 
agement of  the  corporate  property,  resulting 
In  loss  to  the  stockholders,  and  that  an  ef- 
fort for  redress  within  the  corporation  would 
be  useless.  Stahn  y.  Catawba  Mills,  63  S.  a 
528.  31  S.  E}.  488;  Matthews  t.  Bank,  60  a  C. 
183,  38  S.  R  437. 

The  Judgment  of  the  circoit  court  la  af- 
firmed. 

<6C  s.  C.  14(0 

STATE  ex  rel.  BURGESS  et  al.  T.  BOW- 
MAN. 

<Snpreme  Court  of  South  Carolina.  AprO  20, 
1903.) 

MANDAMUS  TO  COnKTT  TREASURBR. 
1.  Mandamus  will  not  lie  to  compel  a  county 
treasurer  to  replace  in  the  connty  treasury  the 
amouut  of  a  voidable  school  warrant  which  be 
paid  to  an  assignee  thereof  after  notice  from 
the  school  trustees  not  to  pay. 
Pope,  C.  X,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County^   Aldrlch,  Judge. 

Application  by  the  state,  on  the  relation  of 
J.  U.  Burgess  and  others,  trustees  of  School 
District  No.  5,  for  writ  of  mandamus  against 
Samuel  J.  Bowman,  county  treasurer.  From 
an  order  denying  the  writ,  plaintiffs  appeal. 
Affirmed. 

The  circuit  decree  is  as  follows: 
"This  Is  an  application  by  the  relators  for 
a  writ  of  mandamus  to  compel  Samuel  J. 
Bowman,  as  treasurer  of  Clarendon  comity, 
to  replace  upon  his  books  as  cash,  and  sub- 
ject to  the  orders  of  the  board  of  school  trus- 
tees of  School  District  No.  5  In  Clarendon 
county,  $198,  which,  as  treasurer,  he  has  paid 
out  upon  a  warrant  alleged  to  be  illegal  and 
void.  The  pleadings  and  testimony  herein 
must  be  read  as  a  part  of  this  decree.  To 
understand  the  issues  it  is  necessary  to  say: 
That  the  relators  are  the  trustees  of  said 
School  District  No.  5,  and  respondent  is  and 
was  the  treasurer  of  Clarendon  county.    R. 

C.  Plowden  and  John  W.  Clark,  two  of  the 
relators,  then  and  now  trustees  of  said  school 
district,  were,  as  they  allege,  induced  by  the 
false  statements  and  promises  of  one  Perry 

D.  Crager,  who'  represented  himself  to  be  the 
agent  of  W.  W.  Tutwiler,  to  sign  their  names 
to  a  blank  school  warrant.  That  said  war- 
rant was  afterwards,  without  their  consent 
or  knowledge,  falsely  and  fraudulently  ffiled 
out  so  as  to  appear  regular  and  legal.  That 
the  treasurer  paid  said  warrant  after  being 
notified  that  it  was  illegal  and  fraudulent, 
and  warned  not  to  pay  the  same;  and  there- 


fore it  is  his  plain  ministerial  duty  to  re- 
place the  money  so  paid  out  by  him  In  the 
treasury,  and  hold  it  subject  to  the  orders  of 
the  relators.  The  warrant  in  question  is  up- 
on a  blank,  by  which  is  meant  a  printed  form 
of  a  warrant,  on  which  appears  in  print  ev- 
erything essential  that  can  be  printed,  as 
common  to  such  warrants,  with  blanks  left 
in  which  to  Insert  figures,  names,  supplies 
purchased,  etc.  In  the  copy  of  the  warrant 
set  out  below  I  have  inclosed  in  brackets  the 
words  and  figures  Inserted  in  the  blanlU, 
which  it  is  alleged  were  illegal  and  falsely 
Inserted  therein.  The  signatures  of  Messrs. 
Plowden  and  Clark  are  genuine,  and  I  have 
not  Inclosed  them  In  brackets.  The  warrant 
is  as  follows:  1[198.00]  State  of  South  Car- 
olina, [Clarendon]  County.  To  the  County 
Treasurer.  Sir:  Pay  to  [W.  W.  Tutwiler]  or 
bearer,  [one  hundred  and  ninety-eight  &  no 
100]  dollars  said  sum  being  allowed  for 
[three]  cop[ie8]  of  "Evans*  Arithmetical  Study" 
Edition  No.  [156]  Land  three  copies  Edition 
No.  120]  approved  and  adopted  by  State 
Board  of  Education,  May  15, 1897,  and  charge 
the  same  to  the  account  of  the  Free  School 
Funds  of  this  school'  district.  R.  C.  Plow- 
den, John  W.  aark,  Board  of  School  Trus- 
tees, School  District  No.  [5]  Date,  [Feb.  16] 
189[8].'  Upon  the  back  of  the  warrant  the 
following  writings  appear:  'State  of  South 
Carolina,  [Clarendon]  County.  Personally 
came  before  me  the  undersigned,  who,  being 
duly  sworn,  made  oath  that  the  within  ac- 
count Is  Just,  true,  and  unpaid,  and  that  the 
supplies  therein  referred  to  have  been  ac- 
tually delivered.  [Signed]  W.  W.  Tutwiler. 
Sworn  to  and  subscribed  before  me  this  [16] 
day  of  [Feby.]  189[8].  [Signed]  R.  C.  Plow- 
den, School  Trustee.'  'Approved  and  ordered 
to  be  paid.  [Signed]  W.  S.  Rlchbourg,  Cbun- 
ty  School  Commissioner.'  Dated  Feb.  18, 
1808.  'W.  W.  Tutwiler.'  'Received  of  the 
County  Treasurer  one  hundred  and  ninety- 
eight  dollars  In  full  payment  of  this  claim. 
Date  Dec.  12,  1898.    [Signed]  [A. 'Levi.]' 

"Mr.  J.  H.  Burgess  is  the  chairman  of  the 
board  of  school  trustees,  and  it  seems  that 
the  other  members  of  the  board  Intrusted  to 
him  the  selection  and  purchase  of  school 
supplies.  When  Mr.  Crager  went  to  Mr.  Plow- 
den on  February  16,  1898,  Mr.  Plowden  was 
not  prepared  to  answer  Crager,  or  to  act 
He  was  not  willing  to  select  or  purchase  any 
of  the  charts,  but  he  told  Mr.  Crager  that  be 
would  consent  to  what  Mr.  Burgess  would 
do  in  the  premises;  that  if  Mr.  Burgess  would 
agree  to  buy  any  of  the  charts,  select  wliat 
he  considered  proper,  agree  upon  the  price, 
fill  in  the  blanks  with  the  numbers  and  sup- 
plies desired,  and  sign  the  warrant,  he  would 
approve  such  purchase.  As  it  was  some  dis- 
tance to  the  houses  of  the  other  trustees,  and 
as  a  convenience  to  Mr.  Crager,  Mr.  Plowden 
signed  the  warrant  In  blank,  with  the  under' 
standing  and  agreement  with  Mr.  Crager  that. 
If  Mr.  Burgess  did  not  consent  to  the  pur- 
chase of  any  charts,  and  did  not  sign  the 
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warrant,  the  matter  was  ended,  bts  offer  re- 
fused, and  his  signature  to  tbe  blank  warrant 
withdrawn,  and  tbe  warrant  woold  be  worth- 
less—'void,'  as  Mr.  Plowden  expressed  it  At 
the  request  of  Air.  Crager,  Mr.  Plowden  also 
signed  the  blanic  for  tbe  affidavit  under  the 
circumstances  above  stated.  Mr.  Plowden 
turned  over  the  warrant  signed  by  him  In 
blank  to  Crager,  and  with  it  be  went  to  Mr. 
J.  W.  Clark.  As  the  result  of  an  interview, 
Mr.  Clark  signed  tbe  warrant  in  blank  upon 
tbe  terms  and  stipulations  imposed  by  Mr. 
Plowden,  and  turned  warrant  over  to  Mr. 
Crager.  Mr.  Crager  then  visited  Mr.  J.  EL 
Burgess,  tbe  chairman,  who  refused  to  buy 
any  of  bis  charts.  He  was  not  Informed  of 
what  tbe  other  trustees  had  said  and  done, 
knew  notbing  of  tbe  blank  warrant  or  the 
stipulations  thereon,  and  was  surprised  when 
he  afterwards  heard  of  tbe  warrant  The 
next  we  bear  of  the  warrant  is  after  it  has 
been  filled  out  and  was  in  its  present  form, 
and  when  it  was  presented  to  tbe  county 
school  commissioner  and  approved  and  or- 
dered paid  by  bim.  About  that  time,  or  very 
soon  afterwards,  Mr.  A.  Levi,  for  value,  and 
without  notice  of  fraud  or  defect,  purchased 
this  warrant  from  W.  W.  TutwUer  after  he 
had  Indorsed  his  name  on  the  back  thereof. 
Mr.  Levi  took  the  warrant  to  the  treasurer, 
and  demanded  payment  thereof.  The  treas- 
urer was  not  In  funds  then,  the  taxes  bad 
not  been  collected,  and  for  that  reason  did 
not  then  pay  the  warrant  Afterwards,  on 
December  12,  1898,  when  in  funds,  tbe  treas- 
urer paid  warrant  to  Mr.  LevL  Tbe  warrant 
is  dated  February  16,  1898,  and  on  October 
24,  1898,  or  thereabouts,  the  following  letter 
was  sent  to  tbe  treasurer:  'Mr.  S.  3.  Bow- 
man, Treasurer  Clarendon  County— Dear  Sir: 
We,  tbe  undersigned  trustees  for  Santee 
Township,  School  District  No.  5,  forbid  you 
paying  claim  for  chart  in  tbe  hands  of  Mr. 
A.  Levi,  in  favor  of  W.  W.  Tutwller,  which 
is  a  fraud  against  our  school  district 
[Signed]  3.  H.  Burgess.  [Signed]  R.  O.  Plow- 
den.' Mr.  Plowden  carried  this  note  to  the 
treasurer,  and  says,  *I  think  I  told  bim  the 
circumstances  when  I  gave  bim  the  note.' 
Mr.  Burgess  also  talke<f  with  fbe  treasurer 
about  the  warrant,  warned  him  not  to  pay  it, 
and  adds:  'Mr.  Bowman  wrote  me  to  take 
steps  to  enjoin  him  from  paying  it.  I  never 
took  sucb  steps,  nor  did  tbe  board  do  so.' 
When  tbe  taxes  came  in,  and  tbe  funds  were 
in  tbe  treasury,  Mr.  Levi  demanded  payment 
of  tbe  warrant,  and  told  the  treasurer  if  be 
did  not  pay  it,  he  would  take  legal  steps  to 
force  bim  to  do  so.  Tbe  trustees,  beyond 
sending  notice  above  set  out  and  warning  tbe 
treasurer  not  to  pay  warrant,  took  no  step 
to  stop  tbe  payment  thereof,  or  to  protect  the 
treasurer  against  tbe  threatened  suit  of  Mr. 
Levi.  Tbe  treasurer  sought  legal  advice,  and 
was  advised  that  be  should  pay  the  warrant 
Mr.  Levi  secured  the  treasurer  against  loss. 
If  any  should  result  to  him,  and  tbe  treas- 
urer paid  the  money  over  to  bim.    The  leam^ 


ed  counsel  for  tbe  relators  contended,  and 
with  much  force,  that  tbe  warrant  was  not 
only  void  for  fraud,  but  also  void  because  it 
was  not  made  by  tbe  board  sitting  In  ses- 
sion as  a  board.  Also  that  the  treasurer, 
after  notice  of  these  facts,  bad  no  legal  right 
to  pay  the  warrant,  and  the  payment  was  Il- 
legal, and  It  was  his  duty  to  undo  tbe  wrong 
he  had  done  and  refund  the  money.  The 
learned  'liounsel  for  the  respondent  contended 
that,  as  the  warrant  was  payable  to  'bearer,' 
and  as  Mr.  Levi  was  an  Innocent,  bona  fide 
subsequent  purchaser  for  value,  before  ma- 
turity, and  without  notice  of  any  Illegality 
in  the  warrant,  it  was  the  ministerial  duty  of 
tbe  treasurer  to  do  what  be  bad  done— pay 
tbe  warrant.  He  contended  also  that  the 
relators  could  not,  under  the  pleadings  and 
facts,  maintain  theb:  proceedings,  and  that 
the  application  herein  should  be  dismissed. 
If  this  position  is  well  taken.  It  would  be  Im- 
proper for  me  to  undertake  to  decide  the 
other  issues.  'To  be  entitled  to  a  writ  ol 
mandamus,  the  relator  must  show  that  the 
respondent  Is  bound  to  tbe  performance  of 
some  certain,  specific  duty  of  ministerial 
character,  imposed  by  law.  It  is  certain 
when  It  must  be  absolutely  performed,  and 
the  officer  has  no  discretion.  It  Is  ministerial 
where  an  Individual  has  such  legal  Interest 
in  the  performance  that  neglect  becomes  a 
wrong  to  him.'  Morton,  Bliss  &  Co.  v.  Comp- 
troller General,  4  S.  C..431;  cited  with  ap- 
proval, and  followed  in  Ex  parte  Lynch. 
Trustee,  16  S.  C.  39,  and  later  cases.  It  was 
not  tbe  'certain  specific  duty'  of  the  treas- 
urer 'Imposed  by  law'  to  refuse  to  pay  said 
warrant,  and  certainly  It  Is  not  his  'certain 
specific  duty  imposed  by  law'  to  undo  his  act, 
repair  an  alleged  past  wrong,  and  replace  the 
money  in  tbe  treasury.  Mandamus  lies  to 
compel  action,  not  to  redress  injuries  result- 
ing from  acts  already  done.  If  we  consider 
that  tbe  execution  of  the  warrant  herein  was 
Illegal,  and  that  it  was  falsely,  fraudulently, 
and  corruptly  filled  out,  as  above  stated,  such 
warrant  was  not  void.  For  tbe  inquiry  now 
under  consideration,  it  may  be  conceded  that 
tbe  warrant  is  voidable;  but  it  is  not,  legally 
speaking,  void.  The  school  district  trustees 
constitute  a  board  clothed  with  various  pow- 
ers, and,  inter  alia,  powers  of  a  quasi  Judi- 
cial nature.  Tbe  authority  and  power  to 
purchase  supplies  for  tbe  use  of  tbe  school 
district,  and  to  issue  warrants  upon  the 
treasurer  In  payment  thereof,  necessarily  In- 
volves discretion,  and  Is  Judicial  In  Its  nature. 
It  is  the  'specific  duty'  of  the  treasurer  'im- 
posed by  law'  to  pay  these  warrants.  As- 
suming that  the  powers  of  the  board  are  lim- 
ited, derived  entirely  from  statute  law,  and 
that  any  act  of  the  board  not  warranted  hy 
law  cannot  stand;  and  apply  the  law  to  the 
facts  here.  It  Is  conceded,  and  properly  so. 
that  the  warrant,  upon  Its  face.  Is  regular 
and  legal.  It  complied  with  tbe  general  rule 
that  facts  necessary  to  confer  Jurisdiction  up- 
on an  inferior  Judicial  or  quasi  Judicial  trt- 
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banal  must  appear  npon  the  face  of  tbe  rec- 
ord. Wben  such  facts  do  appear  upon  tbe 
face  of  the  record,  the  final  determination  of 
that  tribunal  stands  as  valid  and  legal  until 
it  is  reversed  or  modified  in  some  manner 
provided  hj  law.  There  is  no  law  which  re- 
quires a  county  treasurer  to  refuse  to  pay  a 
warrant,  regular  and  legal  upon  its  face,  be- 
cause It  may  be  voidable  for  reasons  dehors 
the  record.  This  calls  for  legal  discretion 
and  Judicial  authority.  The  law  makes  It 
the  duty  of  the  treasurer  to  pay  the  warrants 
of  school  trustees,  and  confers  upon  him  no 
discretionary  powers  in  the  premises.  The 
office  of  the  writ  of  mandamus  is  to  compel 
action,  and  does  not  apply  to  cases  like  this, 
where  the  object  sought  is  to  require  the 
treasurer  to  undo  his  acts;  because  this  pro- 
ceeding is  based  upon  the  idea  that  the  treas- 
urer has  committed  a  breach  of  duty  for 
which  he  Is  liable,  and  to  enforce  that  lia- 
biUty. 

"If  the  warrant  under  discussion  is  void- 
able for  fraud,  it  would  seem  that  Perry  D. 
Crager  and  W.  W.  Tutwller,  one  or  both, 
could  I>e  forced  to  repay  the  money;  and 
Justly  so  under  the  evidence.  It  may  re- 
quire an  action  to  decide  whether  or  not 
Messrs.  Flowden  and  Clark,  whose  act  in 
signing  the  warrant  in  blank  enabled  Crager 
or  Tutwller  to  fill  up  the  same  so  as  to  ap- 
pear legal  upon  its  face,  and  to  assign  the 
same  to  an  innocent  purchaser,  shall  be  liable 
to  the  school  district  for  any  loss  sustained, 
or  whether  or  not  such  an  innocent  purchas- 
er, or  the  treasurer,  shall  make  good  such 
loss.  It  is  to  be  regretted  that  the  relators 
neglected  the  requests  of  the  treasurer  to 
have  him  enjoined,  and  failed  to  take  any 
steps  in  the  premises,  except  to  warn  the 
treasurer  not  to  do  a  'specific  duty'  imposed 
upon  him  by  law,  and  by  the  unlawful  act 
of  two  of  the  relators  (if  these  acts  are  un- 
lawful), when  the  treasurer  has  no  official 
authority  to  Justify  his  refusal  to  pay  the 
warrant.  The  real  ground  of  the  relators  is 
tbat  the  treasurer  should  have  refused  pay- 
ment of  the  warrant,  subjected  himself  to  a 
suit  or  other  proceedings,  upon  the  grounds 
of  defense  lying  within  their  knowledge.  I 
am  aware  of  no  law  which  required  the  treas- 
urer to  test  the  legality  of  a  warrant  by  a 
legal  action.  It  was  the  legal  duty  of  the  re- 
lators, more  than  any  one  else,  to  have  in- 
stituted proceedings  to  avoid  the  payment 
of  the  warrant.  If  a  refusal  by  the  treasurer 
to  pay  the  warrant  had  to  be  excused  or  Jus- 
tified by  the  Judgment  of  the  court,  it  was 
not  his  'specific  duty'  to  refuse  such  payment 

"Again,  if  the  school  district  has  an  action 
against  the  treasurer,  an  ordinary  action  will 
afford  ample  and  easy  redress.  An  action 
against  tbe  treasurer,  or  the  treasurer  and  his 
bond.  Is  all  that  is  necessary.  Counsel  for 
relators  urged  that  such  an  action  would  be 
futile  because  the  treasurer,  to  whom  the 
Judgment,  if  any  should  be  recovered,  had  to 
be  paid,  could  mark  It  satisfied  without  ae- 


tually  paying  the  money,  and  could  continue 
to  do  so  indefinitely..  This  view  cannot  be 
sustained.  It  is  difficult  to  Iniagine  such  con- 
duct on  the  part  of  a  treasurer,  and  certainly 
no  court  can  assume  that  any  treasurer  would 
ever  attempt  such  acts.  If  he  did,  he  would 
soon  be  an  ex-treasurer,  or  pleading  to  an  in- 
dictment in  the  criminal  courts  of  this  state. 
"Wherefore  it  is  ordered,  adjudged,  and 
decreed  that  the  application  for  the  writ  of 
mandamus  herein  be  and  hereby  la  dismissed, 
that  the  rules  herein  be  and  are  revoked  and 
vacated,  and  that  tbe  respondent  be  and  here- 
by is  discharged  and  dismissed." 

Wilson  &  Du  Rant,  for  appellant  Joseph 
F.  Rhame,  for  respondent 

GABY,  A.  J.  The  facts  of  this  case  are 
fully  set  out  in  the  Judgment  of  his  honor, 
the  circuit  Judge,  which  vrill  be  reported. 
The  practical  question  presented  by  the  ex- 
ceptions Is  whether  the  proceeding  by  manda- 
mus Is  the  proper  remedy  in  this  case.  Tbe 
reasoning  and  authorities  cited  by  his  honor 
the  circuit  Judge  so  conclusively  show  that 
the  mandamus  is  not  the  appropriate  remedy 
in  this  case  that  we  deem  it  unnecessary  to 
add  anything  to  what  is  said  by  him. 

It  is  the  Judgment  of  this  court  that  tbe 
Judgment  of  the  circuit  court  be  affirmed. 

POPE,  C.  J.  (dissenting).  On  tbe  16tb 
February,  1898,  the  petitioners,  R.  C.  Plowden 
and  John  W.Clark,  as  board  of  school  trustees 
of  School  District  No.  5,  issued  a  school  cer- 
tificate, wherein  they  directed  the  county 
treasurer,  the  respondent  Samuel  J.  Bowman, 
to  pay  to  W.  W.  Tutwller  or  bearer  $108,  said 
sum  being  allowed  for  three  copies  of  Evans' 
Arithmetical  Study,  edition  No.  150,  and  three 
copies  edition  No.,  120,  approved  and  adopted 
by  state  board  of  education  May  15,  1897,  and 
charge  the  same  to  the  account  of  the  free- 
school  funds  of  this  school  district  This 
school  certificate  was  supported  by  the  affi- 
davit of  W.  W.  Tutwller  that  the  account  for 
school  supplies  was  Just,  true,  and  unpaid; 
that  such  school  supplies  had  been  actually 
delivered.  Such  affidavit  was  made  before 
said  Bobert  C.  Plowden  in  his  official  char- 
acter as  school  trustee,  and  being  a  part  of 
said  school  pay  certificate,  on  the  IGth  day 
of  February,  1898.  W.  8.  Rlchbourg,  as 
county  school  commissioner  for  Clarendon 
county,  S.  C,  on  the  18th  day  of  February. 
1898,  Indorsed  his  approval  on  said  school 
pay  certificate,  and  on  the  same  last  day  the 
payer  of  said  school  pay  certificate  transfer- 
red the  same  for  value  to  A.  Levi,  a  citizen 
of  Clarendon  county,  S.  C,  who  presented  the 
same  for  payment  to  the  respondent,  Samuel 
J.  Bowman,  as  treasurer  of  Clarendon  coun- 
ty, S.  C,  who  declined  to  pay  the  same  on 
account  of  lack  of  funds  In  his  hands  at  that 
time  payable  to  School  District  No.  5,  but  sub- 
sequently, to  wit  on  the  12th  day  of  Decem- 
ber, 1898,  the  said  treasurer,  Samuel  J.  Bow- 
man, paid  the  said  school  certificate  in  full 
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to  the  said  A.  Levi.  Before  the  payment  vras 
made,  however,  all  three  members  of  the 
board  of  trnstees  of  said  School  District  No. 
S  gave  verbal  and  written  notice  to  said  Sam- 
uel J.  Bowman,  as  treasurer,  not  to  pay  said 
school  certificate,  on  the  ground  that  the 
same  had  been  Issued  to  W.  W.  Tutwiler  on 
the  condition  that  the  same,  before  being  ef- 
fectual, should  be  agreed  to  and  approved  by 
the  petitioner  J.  H.  Burgess,  and  that  said 
W.  W.  Tutwiler,  In  disregard  of  his  agree- 
ment, and  In  fraud,  bad  presented  the  same 
for  the  approval  of  W.  S.  Richbourg,  as  coun- 
ty school  commissioner  of  Clarendon  county, 
and  obtained  his  approval  thereof,  and  there- 
after transferred  the  same  for  value  to  A. 
Levi.  When  the  board  of  trustees  for  School 
District  No.  5  served  their  notices  upon  the 
treasurer,  Samuel  J.  Bowman,  he  requested 
and  insisted  that  they  should  take  some  pro- 
ceedings In  law  to  enjoin  his  payment  of 
Bald  school  certificate.  This  they  neglected 
to  do.  Thereafter,  under  the  advice  of  bis 
counsel,  learned  In  the  law,  the  said  county 
treasurer  paid  the  claim.  On  the  17tb  May, 
1900,  the  said  board  of  trustees  for  School 
District  No.  5  presented  their  petition  In  the 
court  of  common  pleas  for  Clarendon  county, 
wherein  they  alleged  all  of  the  foregoing 
facts  against  the  said  county  treasurer,  Sam- 
uel J.  Bowman,  as  defendant,  and  prayed 
that  the  writ  of  mandamus  might  issue,  re- 
quiring said  county  treasurer,  in  effect,  to 
"change  bis  books  that  bis  school  district 
might  have  credit  therein  for  the  said  sum  of 
$198,  which  was  improperly  paid  to  W.  W. 
Tutwller's  transferee,  A.  LevL"  The  said 
Samuel  J.  Bowman  answered  the  rule.  The 
proceeding  came  on  to  be  heard  by  Judge 
Aldrlch,  who  denied  the  petitioners  any  relief 
whatever,  and  dismissed  their  petition. 
From  this  decree  of  Judge  Aldrlch,  the  peti- 
tioners now  appeal  to  this  court  upon  the 
following  grounds: 

"(1)  Because  his  honor  erred.  It  Is  respect- 
fully submitted.  In  deciding  that:  'It  was 
not  the  "specific  duty"  of  the  treasurer  "Im- 
posed by  law"  to  refuse  to  pay  said  warrant: 
(a)  Because  the  warrant,  having  been  pro- 
cured by  fraud  and  breach  of  trust,  was  void, 
and  after  he  had  notice  of  such  fraud  It  was 
bis  specific  duty  to  refuse  payment,  (b)  Be- 
cause the  said  warrant  was  void  ab  Initio, 
because  It  was  not  made  by  the  board  sitting 
In  session  as  a  board,  and,  being  a  .void  war- 
rant, could  Impose  no  duty  and  convey  no 
rights,  (c)  Because  the  respondent  had  no 
right  or  discretion  to  refuse  the  plain  positive 
instructions  of  the  board  of  school  trustees 
contained  in  the  prohibitory  notice  served  on 
him  by  two  members  of  the  board.' 

"(2)  Because  his  honor  erred.  It  is  respect- 
fully submitted,  in  deciding  that  mandamus 
Is  not  the  proper  remedy  In  this  case;  where- 
as. It  is  respectfully  submitted:  (a)  There 
Is  no  adequate  remedy  at  law  which  can  be 
pursued  by  any  one  against  the  said  treas- 
urer until  such  time  as  he  goes  out  of  ofSce. 


(b)  The  pleadings  and  evidence  show  that  the 
remedy  desired  Is  a  change  made  In  the  books 
of  the  said  treasurer,  as  they  at  present  are 
incorrect,  and  fm-ther  show  how  they  are  in- 
correct. 

"(3)  Because  his  honor  erred,  It  ta  respect- 
fully submitted.  In  deciding  (a)  that  it  Is  the 
duty  of  the  county  treasurer  to  pay  the  war- 
rants of  the  school  trustees,  even  If  the  same 
are  void;  (b)  that  it  was  the  duty  of  the  re- 
spondent to  disregard  the  positive  Instruc- 
tions of  the  board  of  school  trustees  prohibit- 
ing his  paying  said  warrant. 

"(4)  Because  his  honor  erred,  It  Is  respect- 
fully submitted,  in  deciding  that  the  county 
treasurer  Is  bound  to  accept  as  correct  tbe 
facts  appearing  upon  the  face  of  a  warrant, 
after  actual  knowledge  that  said  statement 
is  untrue,  and  that  said  warrant  is  a  forgery, 
and  Is  void. 

"(6)  Because  his  honor  erred,  it  Is  respect- 
fully submitted,  in  deciding  that  it  was  the 
legal  duty  of  the  relators  to  have  instituted 
proceedings  to  avoid  the  payment  ef  the  said 
warrant;  whereas.  If  the  said  warrant  wag 
void,  the  said  Samuel  J.  Bowman  should  not 
have  paid  same,  as  no  rights  conld  be  claim- 
ed under  It;  and,  even  if  the  said  warrant 
was  voidable,  only  then  the  notice  signed  by 
J.  H.  Bm-gess  and  R.  C.  Plowden  in  their  of- 
ficial, capacity  as  trustees  was  sufllclMit  to 
avoid  same,  and  to  hold  said  Samuel  J.  Bow- 
man, as  county  treasurer,  harmless. 

"(6)  Because  his  honor  erred,  it  is  respect- 
fully submitted,  In  deciding  that  the  said 
warrant  was  legal  on  its  face,  when  the 
pleadings  and  testimony  showed  that  It  was 
drawn  when  there  was  no  money  then  actual- 
ly to  the  credit  of  the  said  board  on  that  ac- 
count In  the  hands  of  the  county  treasurer. 

"(7)  Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  deciding— If  his  decree 
herein  can  be  construed  as  so  deciding— that 
the  county  warrant,  a  copy  of  which  he  sets 
out  In  his  decree,  is  a  negotiable  instrument 
and  that  an  Innocent  purchaser  for  valnable 
consideration  is  protected  by  the  application 
of  the  rules  of  law  applicable  to  negotiable 
instruments;  whereas  It  is  submitted  that  a 
county  warrant  of  the  nature  of  this  one  is 
nothing  but  an  order  for  the  payment  of 
money,  which  is  revocable  by  the  oflJcers 
drawing  same;  is  transferable,  but  not  nego- 
tiable; and  the  purchaser  of  one  takes  It  sub- 
ject to  all  the  defects  and  all  the  equities 
which  could  be  set  up  against  the  original 
payee. 

"(8)  Because  his  honor  erred.  It  is  respect- 
fully submitted,  in  discharging  the  respond- 
ent, and  refusing  the  peremptory  writ  of 
mandamus  prayed  for,  because  (a)  the  plead- 
ings and  evidence  show  that  the  respondent 
failed  and  refused  to  perform  a  plain  minis- 
terial duty  as  county  treasurer  after  the  prop- 
er demand  had  been  made  upon  blm  to  do  so; 
(b)  because  by  mandamus  was  the  only  rem- 
edy- which  the  relators  bad,  and  Is  the  proper 
remedy." 
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We  will  now  biiefly  express  our  views  upon 
the  questions  presented  by  tbe  grounds  of  ap- 
peal as  presented  for  onr  consideration.  The 
true  nature  of  mandamus  Is  very  correctly 
set  forth  In  volume  13,  of  the  Encyclopaedia 
of  Pleading  and  Practice.  487:  "A  writ  of 
mandamus  is  a  command  Issuing  from  a 
court  of  law  of  competent  Jurisdiction  In  the 
name  of  the  state  or  sovereign,  directed  to 
some  Inferior  court,  or  to  some  officer,  cor- 
poration, or  person,  and  requiring  the  v^r- 
formance  of  a  particular  act  or  thing  therein 
specified,  which  pertains  to  the  duty  of  such 
court  or  person."  Or  as  the  law  governing 
mandamus,  as  laid  down  In  Morton,  Bliss  & 
Co.  ▼.  Hoge,  Comptroller  Oeneral,  4  S.  C. 
472:  "To  be  entitled  to  tbe  writ,  the  relators 
must  show  that  the  respondent  is  bound  to 
the  performance  of  some  specified  duty  im- 
posed by  law  of  a  ministerial  character,  and 
In  the  performance  of  wbich  the  relators 
have  a  legal  Interest."  Is  the  court  of  com- 
mon pleas  possessed  of  jurisdiction  to  hear 
and  determine  applications  for  writs  of  man- 
damus? The  Constitution  of  this  state  (sec- 
tion 16  of  article  5),  provides:  "The  court  of 
common  pleas 'shall  have  original  jurisdiction, 
subject  to  appeal  to  the  Supreme  Court,  to 
Issue  writs  or  orders  for  Injunction,  manda- 
mus, habeas  corpus  and  such  other  writs  as 
may  be  necessary  to  carry  tbeir  powers  into 
fnU  effect    •    *    •" 

We  will  now  determine  If  tbe  writ  should 
issue.  We  are  Inclined  to  take  a  different 
view  of  this  proceeding  from  that  taken  by 
tbe  circuit  judge,  for  it  seems  to  us  that  there 
was  a  duty  owed  by  the  respondent,  as  coun- 
ty treasurer,  to  School  District  Na  5.  He 
was  the  custodian  of  the  funds  belonging  to 
the  school  district.  He  was  bound  to  know 
the  law  governing  the  disbursement  of  tbe 
funds  of  that  school  district.  He  was  bound 
to  know  that  there  were  no  funds  in  his 
bands  as  treasurer  belonging  to  that  school 
district  on  the  18th  February,  1898,  and  that 
any  order  drawn  on  him  as  treasurer  by  tbe 
trustees  of  School  District  No.  5  when  there 
were  no  funds  belonging  to  that  school  dis- 
trict in  his  hands  was  void  under  the  law. 
Therefore  wtam  be  afterwards,  to  wit,  12tta 
December,  1888,  pitid  this  claim  under  the 
protest  and  the  notice  of  its  Illegality  by  said 
board  of  trustees  of  School  District  No.  6  not 
to  pay  said  void  order,  be  violated  his  duty 
to  such  School  District  No.  5,  which  violation 
consisted  In  reducing  the  fund  belonging  to 
such  school  district  to  the  extent  of  $198,  so 
Improperly  paid.  Therefore  he  was  bound  to 
replace  that  exact  sum  of  $198  to  the  credit  of 
said  school  district  Such  act  was  a  plain, 
ministerial  duty,  for  which  mandamus  would 
Ue  to  compel  performance  thereof.  As  was 
well  said  by  Mr.  Justice  Bugene  B.  Qary  in 
tbe  opinion  delivered  by  him  in  the  case  of 
Loan  &  Exchange  Bank  of  S.  C.  against 
Sbealey,  county  treasurer  of  Lexington  Coun- 
ty, 62  S.  C.  345,  40  S.  B.  674:  "It  was  evi- 
doitly  'the  intention  of  tbe  Legislature  that 


all  those  having  a  duty  to  perform  with  ref- 
erence to  school  districts  sbonld  be  fully  in- 
formed with  reference  to  the  fund  apportion- 
ed to  the  school  districts.  Realizing  the  great 
danger  of  conferring  upon  the  boards  of  trus- 
tees 'unlimited  power  to  enter  into  contracts 
within  the  scope  of  their  agency,  the  Legis- 
lature enacted  the  provision  'that  all  con- 
tracts which  boards  of  trustees  may  make  in 
excess  of  the  funds  apportioned  to  their  dis- 
tricts shall  be  void.'  Section  53,  Act  1886,  22 
St  at  Large,  p.  170.  It  likewise  limited  the 
power'  of  the  boards  of  trustees  by  providing 
that  they  should  only  be  'capable  of  contract- 
ing and  being  contracted  with  to  tbe  extent 
of  their  school  fund.'  Section  31,  Act  1896," 
22  St.  at  Large,  p.  162.  The  respondent  as 
county  treasurer,  was  bound  to  know  these 
provisions  of  the  law.  He  could  not  pay  this 
claim  on  the  18tb  day  of  February,  1898,  be- 
cause of  the  want  of  school  funds.  He  did 
not  have  the  funds  to  pay  this  claim  on  the 
30th  June,  1888,  which  date  ended  the 
scholastic  year.  He  did  not  have  the  funds 
on  the  12tb  December,  1898,  which  was  In 
a  new  school  year,  and  presumably  arising 
from  the  taxes  which  commenced  to  be  paid 
1st  October,  1898.  It  will  not  embarrass  the 
county  treasurer  to  pay  back  this  sum  of 
$198.  There  is  notbing  in  the  law  to  forbid 
his  correction  of  this  ^ror.  All  that  will  bap- 
pen  will  be  that  School  District  No.  o  of 
Clarendon  county  will  have  $198  to  Its  credit 
on  the  books  of  the  county  treasurer,  which 
sum.  In  the  eyes  of  tbe  law,  should  have  been 
tbere  on  the  12th  day  of  December,  1898. 
Under  tbe  decision  of  Morton,  Bliss  &  Co. 
against  Hoge,  as  Comptroller  Oeneral,  supra, 
the  relators  have  shown  that  tbe  respondent 
is  bound  to  the  performance  of  some  speci- 
fied duty  imposed  by  the  law  of  a  ministerial 
character,  and  in  the  performance  of  which 
the  relators  have  a  legal  interest,  for  it  was ' 
the  specific  duty  of  the  respondent  to  keep 
the  funds  belonging  to  School  District  No.  5 
In  his  bands  until  paid  out  on  claims,  as  re- 
quired by  law.  The  correction  of  an  error  in 
dollars  on  the  books  of  the  county  treasurer 
Is  a  ministerial  duty.  In  the  performance  of 
this  duty  by  the  county  treasurer,  the  re- 
lators have  a  legal  Interest,  for  by  law  they 
control  the  management  of  the  finances  of 
the  school  district 

It  is  suggested,  however,  that  a  majority 
of  this  board  of  trustees  put  It  Into  the  pow- 
er of  TutwUer  to  practice  this  imposition  up- 
on the  holder  of  tbe  claims  of  Tutwiler. 
That  cannot  prevail  here,  because  Tutwiler 
and  A.  Levi  were  bound  by  all  the  safeguards 
thrown  by  the  law  upon  the  Issuance  of  any 
such  order.  This  Is  no  evasion  of  the  law 
merchant  The  speciflc  character  of  the 
whole  transaction  showed  that  this  attempted 
exercise  of  power  by  this  board  of  trustees 
had  to  be  grounded  upon  the  school  law  of 
this  state.  When  the  agents  of  a  state  gov- 
ernment seek  to  Issue  bonds,  even  innocent 
holders  for  value  without  notice  are  bound. 
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If  BucI]  bonds  were  isaaed  without  the  agents 
of  the  gOTernment  having  legal  power  to  do 
BO.  Bond  Debt  Cases,  12  S.  0.  200.  Such 
being  our  views,  we  are  led  to  sustain  all  the 
ezceptionB  which  correspond  to  the  principles 
of  law  herein  announced,  and  overrule  any 
others.  *But  we  wish  It  distinctly  understood 
that  we  do  not  pass  upon  any  questions  as  to 
A.  Levi's  right  against  School  District  Ko. 
5,  or  these  two  appellants,  Robert  C.  Flowden 
and  John  W.  Clark,  If  any  such  questions  can 
be  raised. 

For  these  reasons,  I  think  the  judgment  of 
this  court  should  be,  that  the  Judgment  of 
the  circuit  court  be  reversed,  and  that  the 
action  be  remanded  to  the  circuit  court,  with 
directions  to  Issue  a  writ  of  mandamus  as 
prayed  for. 


(66  S.  C.  91) 

ROSEMAND  v,  SOUTHERN  RT. 

(Supreme  Court  of  South  Carolina.    April  80, 
1003.) 

INJURY    TO    KMPLOT4— RRKSUMPTIONS— LAWS 

OF  ANOTHER  StXtE— FBLLOW 

SERVANTS. 

1.  In  an  action  for  damages  sustained  by  a 
railroad  employ^  in  another  state,  where  there 
are  no  aliegatioDs  as  to  the  rule  of  law  appli- 
cable to  such  facts  in  Bucb  state.  It  will  be  pre- 
smned  that  the  commou  law  prevails. 

2.  The  fellow-servant  doctrine  is  a  common- 
law  doctrine. 

3.  Where  fellow  servants  are  exercising  the 
ordinary  duties  of  their  employment,  each  as- 
sumes the  risks  incident  to  the  employment. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oreenville  Cotmty;    Gary,  Judge. 

Action  by  J.  O.  Rosemand  against  the 
Southern  Railway.  From  order  of  nonsuit, 
plaintiff  appeals.    Affirmed. 

H.  K.  Townes  and  BIythe  ft  BIytbe,  for 
appellant 

T.  P.  Cotbran,  for  respondent 

Plaintiff  and  engineer  are  fellow  servants 
at  common  law.  Railroad  Co.  v.  Hambly, 
154  U.  S.  849,  14  Sup.  Ct.  983,  38  L.  Ed.  1009; 
Railroad  Co.  v.  Charles,  162  U.  8.  359,  16 
Sup.  Ct  848,  40  L.  Ed.  999;  Stephanl  t. 
Railroad  Co.  (Utah)  57  Pac.  34;  3  Wood,  R. 
R.  1775;  Jenkins  v.  Railroad  Co.,  39  S.  C. 
607,  18  S.  E.  182,  39  Am.  St  Rep.  750;  Wil- 
son y.  Railroad  Co.,  61  S.  C.  96,  28  S.  B.  91; 
Boatwrlghf  v.  Railroad  Oo.,  25  S.  O.  135; 
Evans  T.  Chamberlain,  40  S.  0.  106,  18  S.  E. 
213. 

OART,  A.  J.  The  appeal  herein  Is  from 
an  order  of  nonsuit  The  action  Is  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff,  at  a  point  on  defendant's  railroad 
near  Toccoa,  In  the  state  of  Georgia,  while 
engaged  In  the  occupation  of  flagging, 
through  the  negligence  of  the  defendant 
The  complaint  alleges  substantially  that  on 
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June  1,  1900,  the  plaintiff  was,  and  for  three 
weeks  preceding  had  been.  In  the  employ  of 
defendant  and  engaged  in  the  repair  of  a 
trestle  near  Toccoa,  Ga.,  under  the  orders 
and  direction  of  B.  O.  Worley,  bridge  fore- 
man; that  it  was  the  duty  of  Worley,  and  It 
bad  been  his  custom,  to  send  out  flagmen  to 
warn  approaching  trains  of  the  dangerous 
condition  of  the  trestle,  and  it  was  the  dnty 
and  custom  of  those  in  charge  of  the  trains 
so  warned  to  stop  their  trains,  and  this  had 
been  done  for  three  weeks  during  all  of  the 
time  repairs  were  being  made  on  the  trestle; 
that  upon  the  occasion  In  question  the  plain- 
tiff was  ordered  by  Worley  to  proceed  about 
a  mile  in  the  direction  of  Toccoa  for  the  pur- 
pose of  flagging  approaching  trains;  that  he 
had  been  previously  ordered  to  do  similar 
work  on  the  south  side  of  the  trestle,  and, 
when  he  came  back  to  the  trestle  from  such 
previous  work,  he  was  not  allowed  time  to 
rest  before  going  out  again,  as  he  was  di- 
rected, and,  after  placing  the  flag  and  torpe- 
does In  proper  position,  he  became  so  over- 
powered by  the  heat  and  exertion  that  he 
fell  exhausted  and  unconscious  upon  the 
track;  that  while  lying  in  this  unconscious 
condition  be  was  struck  by  a  south-bound 
train  and  seriously  injured;  that  his  injuries 
were  caused  by  the  negligence  of  the  servant 
of  the  defendant  in  not  exercising  due  care 
In  approaching  a  known  dangerous  place, 
and  a  place  where  he  had  been  accustomed 
to  have  trains  flagged,  and  In  failing  to  keep 
a  proper  lookout  along  tbe  stretch  of  track. 
The  answer  denied  negligence,  and  pleaded 
plaintiff's  contributory  negligence. 

At  the  close  of  plaintiff's  testimony,  the 
defendant  moved  for  a  nonsuit  on  two 
grounds:  <1)  That  there  is  no  testimony 
tending  to  show  tbe  negligence  alleged  in  tbe 
complaint;  (2)  that  the  accident  occurred  in 
Georgia,  and  that  In  the  absence  of  proof, 
it  will  be  presumed  that  the  common  law 
prevails  there. 

His  honor  the  presiding  judge  granted  tbe 
following  order: 

"The  first  ground  is  overruled.  Tbe  sec- 
ond ground  iS'  sustained.  It  appears  from 
the  evidence  that  the  accident  occurred  In 
the  state  of  Georgia.  Tbe  law  of  that  state 
must  govern.  In  the  absmice  of  proof  as  to 
that  law,  the  presumption  Is  that  the  com- 
mon law  prevails  there.  At  common  law  a 
master  is  not  responsible  in  damages  to  one 
servant  Injured  by  the  negligence  of  a  fel- 
low servant  If  there  were  any  negllgeiice 
at  all  in  this  case,  it  was  that  of  the  engi- 
neer of  the  train  which  struck  the  plaintiff. 
As  It  appears  that  the  plaintiff  and  the  en- 
gineer were  engaged  in  the  duties,  respec- 
tively, of  their  employment  I  hold  that  they 
were  fellow  sarvants.  It  is  therefore  order- 
ed that  the  motion  be  granted,  and  that  tbe 
complaint  be  dismissed,  with  costs." 

The  plaintiff  appealed  upon  the  following 
exceptions: 

"(1)  Tbe  drcnlt  Judge,  tutvlng  held  that,  in 
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the  absence  of  proof  as  to  the  law  of  the 
state  of  Georgia,  the  common  law  prevails 
there,  erred  In  not  holding  fmrther  that  the 
presumption  existed  that  the  common  law 
of  the  state  of  Georgia  Is  the  common  law 
as  declared  by  the  Supreme  Court  of  the 
state  of  South  Carolina. 

"(2)  The  circuit  Judge  erred  in  holding  that 
at  'common  law  a  master  is  not  responsible 
in  damages  to  one  seryant  injured  by  the 
negligence  of  a  fellow  servant,'  whereas  he 
should  have  held  that,  under  the  common 
law  as  eBtablished  by  the  courts  of  this  state, 
the  master  Is  responsible  in  damages  to  one 
servant  Injured  by  the  negligence  of  a  serv- 
ant of  the  same  master  engaged  in  a  difter- 
ent  department  of  labor,  and  for  the  further 
reason  that  the  doctrine  of  fellow  service  is 
'  not  a  common-law  doctrine. 

"(8)  Because  the  chrcult  Judge  erred  in 
holding  that  the  engineer  of  defendant's 
train,  and  the  plaintiff,  a  laborer  on  one  of 
defendant's  bridge  gangs,  were  fellow  serv- 
ants, whereas  he  should  have  held  that  the 
said  employ^,  being  engaged  in  different  de- 
partments of  labor,  and  not  being  associated 
in  the  work  which  each  was  employed  to  do, 
were  not  fellow  servants. 

"(4)  Because,  Inasmuch  as  the  fellow-serv- 
ant doctrine  is  based  upon  the  doctrine  of 
assumption  of  risk,  the  circuit  Judge  erred 
In  not  submitting  to  the  Jury  the  question  as 
to  whether  the  plaintMf  had  assumed  the 
risk  of  injury  from  the  negligence  of  the 
servants  of  defendant 

"(5)  Because  the  circuit  Judge  erred  in 
holding  that.  If  there  were  any  negligence 
at  all  in  this  case,  It  was  that  of  the  engi- 
neer of  the  train  which  struck  plaintiff,' 
whereas  he  should  have  held  that  the  com- 
plaint alleged  and  the  testimony  tended  to 
show  that  the  vice  principal  of  the  defend- 
ant, to  wit,  the  bridge-gang  foreman,  was 
negligent  in  ordering  plaintiff  to  perform  an 
extrahazardous  work -without  notifyhig  him 
of  the  increased  danger  to  which  he  was 
subjected,  and  that  plaintiff's  Injuries  result- 
ed from  such  negligence  on  the  part  of  the 
said  bridge  foreman,  or  from  the  concurrent 
negligence  of  the  said  bridge  foreman  and 
of  the  engineer  of  train  which  struck  plain- 
tiir. 

"(6)  Because  the  testimony  showed  that  the 
plaintiff  had  been  employed  by  the  defendant 
as  a  laborer  on  a  bridge  gang  on  defendant's 
road,  but  that  he  had  been  ordered  by  the 
foreman  of  the  bridge  gang,  on  occasions,  to 
flag  trains  in  the  absence  of  the  regular  flag- 
man of  the  bridge  gang,  and,  on  the  occasion 
alleged  in  the  complaint,  had  been  ordered  to 
flag  a  train  under  particularly  dangerous  cir- 
cumstances. The  circuit  Judge,  therefore, 
should  have  left  it  to  the  Jury  to  say  whether 
or  not  plaintlfr  had  assumed  the  Increased 
risk  by  flagging  under  the  circumstances  al- 
leged, to  which  he  was  subjected  by  the  or- 
ders of  the  said  foreman. 

"(7)  Because  the  foreman  In  charge  of  the 


bridge  gang  had  authority  to  order  the  plain- 
tiff's actions,  the  said  foreman  representing 
his  master  in  the  said  work.  The  circuit 
Judge  should  have  left  it  to  the  Jury  to  say 
whether  the  plaintiff's  injuries  resulted  from 
the  risks  that  he  bad  contracted  to  assume, 
or  were  such  as  resulted  from  an  increased 
risk  that  he  was  compelled  to  assume  by  rea- 
son of  the  order  of  the  servant  having  au- 
thority to  make  the  same. 

"(8)  Because,  the  plaintiff  having  been  or- 
dered to  perform  work  other  than  that  he 
had  contracted  to  perform  when  he  entered 
defendant's  employment,  the  circuit  Judge 
erred  in  not  submitting  the  following  ques- 
tions to  the  Jury:  (a)  Whether  the  plaintiff 
was  acting  within  the  scope  of  his  employ- 
ment at  the  time  he  was  injured,  or  whether 
he  was  ordered  to  perform  work  outside  the 
scope  of  his  employment  by  one  who  had  au- 
thority to  direct  his  actions;  (b)  whether  the 
work  he  was  ordered  to  perform  was  more 
hazardous  than  the  work  he  bad  contracted 
to  perform;  (c)  whether  the  danger  of  the 
work  plaintiff  was  ordered  to  perform  was  so 
manifest  that  a  person  of  ordinary  prudence, 
situated  as  plaintiff  was,  would  have  realized 
the  danger,  and  not  have  undertaken  it." 

The  defendant  gave  notice  that  It  would 
ask  this  court,  in  case  it  became  necessary, 
to  sustain  the  order  of  nonsuit  upon  the  ad- 
ditional ground  that  the  presiding  Judge 
erred  in  overruling  the  first  ground  of  defend- 
ant's motion. 

Before  proceeding  to  consider  the  questions 
presented  by  the  exceptions.  It  may  be  well 
to  state  some  general  principles  affecting  this 
case.  The  second  ground  of  the  motion  for 
nonsuit  Was,  in  effect,  a  demurrer  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in 
that,  under  the  common  law,  which,  it  must 
be  presumed,  prevails  In  Georgia,  a  master  is 
not  responsible  to  a  servant  injured  through 
the  negligence  of  a  fellow  servant  For  it 
was  not  based  upon  the  failure  of  the  testi- 
mony to  .sustain  the  allegation  of  ^he  com- 
plaint but  upon  the  fact  that  the  allegation 
of  the  complaint  did  not  show  actionable  neg- 
ligence, or  such  as  the  law  recognizes.  The 
circuit  court  practically  decided  that  al- 
though there  was  testimony  tending  to  sup- 
port the  allegations  of  the  complaint,  never- 
theless it  was  not  actionable,  for  the  reasons 
stated  in  the  order  of  nonsuit  The  right  of 
the  plaintiff  to  maintain  this  action  must  be 
determined  by  the  laws  of  Georgia.  In 
Bridger  v.  R.  Co.,  27  &  C.  458,  S  8.  B.  860, 
13  Am.  St  Rep.  663,  the  court  says:  "The 
cause  of  action  arose  in  North  Carolina.  The 
injury  was  inflicted  there,  and  if  the  parties 
had  remained  In  that  state,  and  brought  ac- 
tion there,  they  would  have  been  compelled 
to  stand  or  fall  by  the  law  there.  And  we 
cannot  see,  upon  principle,  how  stepping  over 
the  line  could  give  the  plaintiff  a  new  and  aU 
together  enlarged  cause  of  action— In  fact  a 
cause  of  action  which  he  did  not  have  before. 
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and  therefore  conld  not  bare  enforced  In  the 
tribunals  haying  Jurisdiction  of  the  matter 
at  Its  origin."  Sawyer  v.  Maeauley,  18  S.  C. 
543;  Thornton  t.  Dean,  19  S.  O.  583,  46  Am. 
Rep.  796.  The  remedies,  however,  for  deter- 
mining the  rights  of  the  litigants,  pertain  to 
the  lex  fori.  The  rule  Is  thus  stated  In 
Thornton  t.  Dean,  supra:  "As  for  all  mattors 
relating  to  remedies,  each  state  insists  upon 
enforcing  Its  own  laws— the  lex  fori— but  In 
the  interpretation  of  a  contract  It  has  been 
established  by  usage  that  the  lex  lod  con- 
tractus must  govern.  The  rule  is  clearly 
stated  by  Chancellor  Kent,  with  its  qualifica- 
tions: 'Then  It  may  be  laid  down  as  the  set- 
tled doctrine  of  public  law  that  personal  con- 
tracts are  to  have  the  same  validity.  Inter- 
pretation, and  obligatory  force  tn  any  other 
country  which  they  have  in  the  country 
where  they  are  made.  *  *  •  It  Is,  how- 
ever, a  necessary  exception  to  the  univer- 
sality of  the  rule  that  no  people  are  bound  or 
ought  to  enforce  or  hold  valid  In  their  courts 
of  Justice  any  contract  which  is  injurious  to 
their  public  rights,  or  offends  their  morals,  or 
contravenes  their  policy,  or  violates  a  public 
law.'  " 

The  complaint  is  silent  as  to  the  laws  of 
Georgia.  We  will  therefore  proceed  to  con- 
sider what  allegations  must  he  alleged  by  the 
plaintiff,  so  as  to  show  that  he  has  a  cause  of 
action,  when  It  arose  In  another  state.  In 
Pom.  Code  Rem.  J  610,  it  is  said:  "Every  ac- 
tion Is  based  upon  some  primary  right  held 
by  the  plalntlflF.  and  upon  a  duty  resting  up- 
on the  defendant  corresponding  to  such  right. 
By  means  of  a  wrongful  act  or  omission  of 
the  defendant,  this  primary  right  and  this 
duty  are  Invaded  and  broken;  and  there  Im- 
mediately arises  from  the  breach  a  new  re- 
medial right  of  the  plaintiff,  and  a  new  re- 
medial duty  of  the  defendant  Finally,  such 
remedial  right  and  duty  are  consummated 
and  satisfied  by  the  remedy,  which  is  ob- 
tained through  means  of  the  action,  and 
which  Is  Its  object"  In  section  520  the  au- 
thor use%  this  language:  "The  first  of  these 
branches  must  always,  from  the  nature  of  the 
case,  be  a  conclusion  of  law.  The  law,  by 
its  commands,  creates  a  rule  applicable  to 
certain  facts  and  circumstances,  by  the  op- 
eration of  which,  when  these  facts  and  cir- 
cumstances exist,  a  right  arises,  and  is  held 
by  the  plaintiff,  and  a  corresponding  duty 
arises  and  devolves  upon  the  defendant 
*  *  *  This  first  factor  of  the  cause  of  ac- 
tion Is  therefore  always  a  conclusion  or  a 
proposition  of  law,  and  results  from  the  com- 
mand of  the  supreme  power  in  the  state  as 
its  cause."  Italics  oars.  In  section  524  we 
find  the  following:  "The  reformed  system, 
following  in  this  respect  the  common-law 
method,  dispenses  with  several  of  these  ele- 
ments which  make  up  the  plaintifC's  entire 
ground  of  relief.  It  wholly  rejects  all  the 
subdivisions  which  are  mere  legal  rules  or 
conclusions,  and  admits  only  those  that  con- 
sist of  the  facts  to  which  the  legal  rules  ap- 


ply, and  which  are  the  occasion  whence  the 
conclusions  arise.  It  assumes  that  the  courts 
and  the  parties  are  familiar  with  all  the  doc- 
trines and  requirements  of  the  law  applicable 
to  every  conceivable  condition  of  facts  and 
circumstances,  so  that,  when  a  certain  condi- 
tion of  facts  and  circtunstances  Is  presented 
to  them,  they  will  at  once  perceive  and  know 
what  are  the  primary  and  the  remedial  rights 
and  duties  of  both  the  litigants;  and,  this 
knowledge  being  complete  and  perfect.  It  Is 
useless  incumbrance  of  the  record  to  spread 
out  upon  It  the  legal  propositions  and  infer- 
ences with  which  every  one  Is  assumed  to  be 
acquainted.  A  complaint  or  petition,  there- 
fore, drawn  in  accordance  with  tliis  theory, 
mnst  omit  (1)  the  legal  rule  which- la  thfe  di- 
rect cause  of  the  primary  right  and  duty; 
(2)  the  primary  right  and  duty  themselves, 
which  are  the  results  of  this  rule  acting  upon 
the  given  facts;  and  (3)  the  remedial  right 
and  duty  which  accrue  to  the  plaintiff,"  etc 

When  a  cause  of  action  arises  In  another 
state.  It  cannot  be  said  that  the  courts  and 
parties  are  familiar  with  the  doctrines  and  re- 
quirements of  the  law  applicable  to  the  case, 
and  that  "they  will  at  once  perceive  and  know 
what  are  the  primary  and  remedial  rights 
and  duties  of  both  the  litigants."  The  com- 
plaint must  therefore  set  forth  the  rule  of 
law  applicable  to  the  facts  from  which  the 
plaintifTs  primary  right  and  the  defendant's 
primary  duty  arise,  if  they  are  founded  upon 
statute;  otherwise  he  will  be  forced  to  rely 
uiion  the  common  law  as  the  foundation  of 
these  rights  and  duties.  In  the  absence  of 
allegations  as  to  the  laws  of  another  state, 
the  courts  will  presume  that  the  common  law 
prevails  In  that  state.  6  Ency.  of  Law  (2d 
Ed.)  284;  Gooch  v.  Fancette  (N.  C.)  29  S.  E. 
362,  89  L.  B.  A.  836;  Sibley  v.  Young,  26 
S.  0.  415,  2  S.  E.  314;  .Watson  on  Ptxa.  InJ- 
{654. 

We  proceed  to  consider  the  exceptions  in 
their  regular  order. 

First  Exception.  Even  If  the  appellant  la 
correct  In  his  contention  in  this  exception,  he 
was  not  thereby  prejudiced,  unless  the  com- 
mon law,  as  declared  by  the  courts  of  this 
state,  entitled  the  plaintiff  to  recover  dam- 
ages for  the  alleged  injury,  and  this  quea- 
tiou  will  be  considered  later. 

Second  and  Third  Exceptions.  These  ex- 
ceptions will  be  considered  together.  The  ap- 
pellant's attorneys,  in  thebr  argument,  do  not 
cite  any  authorities  to  sustain  the  proposi- 
tion that  the  doctrine  of  fellow  servant  is 
not  a  common-law  doctrine.  If  there  was 
any  doubt  upon  this  question,  It  would  only 
be  necessary  to  refer  to  the  authorities  dted 
In  the  argument  of  respondent's  attorneys  to 
show  that  the  doctrine  of  fellow  servant  does 
exist  at  common  law.  In  the  case  of  Wilson 
V.  By.  Co.,  51  S.  C.  96,  28  S.  E.  91,  the  court 
says:  "When  persons  are  employed  in  a  con>- 
mon  undertaking,  all  sustain  towards  each 
other  the  relation  of  fellow  servants  when 
exercising  only  the  ordinary  dudes  of  tbeir 
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«mpl07ment,  eyen  wbeu  ttiey  cannot  see  eacb 
otber,  and  are  working  apart,  and  not  In 
conjunction.  Bat  tf  an  employe  sustaina  an 
Injury  tbrougb  tbe  negligence  of  a  co-em- 
ployfi  wblle  sucb  employ^  Is  performing  tbe 
duties  of  tbe  master,  tbe  master  cannot  de- 
feat his  recovery  on  tbe  ground  that  they  are 
feUow  servants."  Tbe  case  of  Jenkins  t.  R. 
Co.,  39  S.  C.  507,  18  S.  B.  182,  39  Am.  St 
Itep.  750,  fully  sustains  tbls  doctrine.  Tbe 
syllabus  of  tbe  case  states  correctly  tbe  prin- 
ciple decided,  as  follows:  "The  conductor  of 
a  preceding  freight  train  and  tbe  assistant 
fireman  of  a  following  freight  train  are  fel- 
low servants,  to  tbe  extent  that  the  fireman 
on  train  No.  2  cannot  recover  from  the  mas- 
ter for  damages  r,eceiyed  by  bim  In  jumping 
from  bis  engine  to  avoid  a  collision  wltb  cars 
on  ~  tbe  track  detached  from  train  No.  1,  of 
whose  presence  proper  signals,  by  torpedoes 
or  otherwise,  bad  not  been  given.  Whether 
persons  in  tbe  same  employment  are  fellow 
servants  does  not  depend  upon  the  respective 
rank,  grade,  or  authority  of  the  servants.", 
Tbe  respondent's  attorney.  In  bis  argument, 
has  cited  numerous  other  cases  sustaining  tbe 
doctrine  announced  in  Jenkins  v.  R.  Co.,  su- 
pra, which  will  be  noted  by  the  reporter. 
These  exceptions  are  overruled. 

Fourth  Exception.  It  appears  from  the  al- 
legations of  the  complaint  that  tbe  plaintiff 
and  tbe  engineer  were  exercising  at  the  time 
of  tbe  Injury  tbe  ordinary  duties  of  their  re- 
spective employments.  One  of  tbe  rislcs, 
tberefore,  wUcb  the  plaintiff  assumed,  was 
the  negligence  of  bis  fellow  servant,  the  en- 
gineer. When  tbe<fellow  servants  are  exer- 
cising tbe  ordinary  duties  of  their  employ- 
ment, tbe  law  says  that  each  assumes  tbe 
risks  incident  to  tbe  employment.  Under  sucb 
circumstances,  no  question  of  fact  is  pre- 
sented for  tbe  consideration  of  the  jury. 
Gallman  v.  D.  H.  Co.,  65  S.  G.  182,  43  B.  E. 
524. 

Fiftb,  Sixth,  Seventh,  and  Eighth  Excep- 
tions. These  exceptions  will  be  considered  to- 
gether. They  must  be  overruled  for  the  rea- 
son that  tbe  only  acts  of  negligence  alleged 
la  tbe  complaint  are  those  relating  to  the 
conduct  of  the  engineer.  While  tbe  conduct 
of  others  is  mentioned  In  tbe  complaint,  they 
are  not  alleged  to  have  been  negligent 

It  is  tbe  judgment  of  this  court  that  tbe 
Judgment  of  tbe  circuit  court  be  affirmed. 


(66  «.  C.  ISS) 

MATTHEWS  v.  HIPP. 

(Snpiieme   Court  of   South  Carolina.    May  21, 
1003.) 

TENANT— HOLDING  OVER— LIABILITIES. 

1.  Where  payments  were  made  under  a  parol 
lease  of  tlie  premises  for  a  year,  and  tbe  ten- 
ant continued  in  poesession  after  the  termina- 
tion in  law  of  tbe  lease,  he  was  a  mere  tenant 
at  will,  and  there  was,  tberefore,  no  valid  lease 
for  tbe  ensuing  year. 

2.  Where  a  tenant  remains  in  possession  of 
the  premises  after  the  expiration  of  one  year 
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from  the  time  he  entered  thereon  onder  a  void 
parol  lease,  and  while  a  tenant  at  will  paid  tbe 
rent  that  accrued  after  the  year  from  the  time 
he  first  entered,  and  continued  in  possession  of 
the  premises,  the  tenancy  at  will  was  ciianged 
into  a  tenancy  from  year  to  year. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Newberry  County;  Klugb,  Judge. 

Action  by  Clara  B.  Matthews  against  Ed- 
ward R.  Hipp.  From  judgment  of  nonsuit 
plaintiff  appeals.    Revoked. 

Mower  &  Bynum,  for  appellant  Johnstone 
&  Walsb,  for  respondent 


Statement  of  Facts. 

GARY,  A.  J.  This  is  an  action  to  recover 
rent  for  the  use  of  a  house.  In  order  to  un- 
derstand clearly  the  issues  involved,  it  will  be 
necessary  to  refer  to  the  pleadings.  Tbe  alle- 
gations of  tbe  complaint  are: 

"Tbe  plaintiff,  complaining,  alleges: 

"(1)  That  tbe  defendant  is  Indebted  unto 
tbe  plaintiff  in  tbe  sum  of  $600  for  tbe  rent  of 
her  storehouse  for  tbe  period  of  one  year  be- 
ginning on  tbe  1st  day  of  January,  1899,  and 
ending  on  the  Slst  day  of  December,  1899, 
which  storehouse  is  situated  In  the  town  of 
Newbwry,  In  the  county  of  Newberry,  In  the 
state  of  South  Carolina,  fronting  on  Main  or 
Pratt  streets,  and  bounded  by  a  lot  belonging 
to  the  estate  of  R.  L.  McCaughrln,  deceased, 
by  another  storehouse  belonging  to  tbia 
plaintiff,  now  occupied  by  D.  C.  Flynn,  and 
by  Boyce  street,  and  which  was  used  and  oc- 
cupied by  the  defendant  for  said  period. 

"(2)  That  no  part  of  said  sum  of  $600  has 
been  paid,  all  of  which  is  past  due,  and  pay- 
ment has  been  demanded. 

"(3)  That  the  relation  of  landlord  and  ten- 
ant between  the  plaintiff  and  defendant 
arose  as  follows:  Tbe  defendant,  shortly  be- 
fore the  1st  day  of  Jantury,  1894,  entered  In- 
to an  agreement  with  tbe  plaintiff's  agent  to 
rent  said  storehouse  for  one  year  for  its  use 
and  occupation  by  Hipp  &  Swygert,  of  which 
firm  be  was  a  member,  at  a  rental  of  $29.16% 
per  month,  payable  monthly,  from  January 
1,  1804,  to  September  1,  1804,  and  thereafter 
at  $33.33%  per  month,  payable  monthly;  and 
It  was  further  agreed  that  If  either  party 
desired  to  terminate  tbe  tenancy  at  tbe  end 
of  any  year,  said  party  was  to  give  the  otber 
party  three  months'  notice  prior  to  tbe  1st 
day  of  January  of  eacb  year;  that  thereupon 
said  Hipp  &  Swygert  entered  said  premises 
on  January  1,  1894,  and  paid  her  said  stipu- 
lated rental  during  tbe  year  1894;  that  the 
said  Hipp  &  Swygert  and  the  defendant,  who 
succeeded  to  the  business  of  Hipp  &  Swygert 
on  tbe  dissolution  of  said  firm  on  November 
1, 1895,  continued  in  tbe  use  and  occupation  of 
said  premises,  and  paid  her  rent  at  the  rate 
of  $400  per  annum  until  the  Ist  day  of  Janu- 
ary, 1896;  that  tbe  defendant  continued  tbe 
use  and  occupation  of  said  premises  during 
tbe  years  1896  and  1897  and  up  to  February 
1,  1898,  paying  to  her  said  rent  amd  an  in- 


Digitized  by  V^jOOQ  IC 


578 


44  SOUTHBASTBBN  REFOBTEB. 


(S.C 


crease  ot  rental  of  |50  per  annnm  on  account 
of  certain  changes  and  ImprorementB  made 
by  her  under  an  agreement  between  her  and 
the  defendant;  that  in  the  fall  of  1898  the  de- 
fendant agreed  with  plaintiff,  through  her 
agent,  that  in  consideration  of  the  plaintiff's 
building  an  additional  story  on  said  store- 
house, and  putting  in  an  elevator  of  a  special 
size,  and  putting  up  awnings  to  front  door 
and  windows  for  liis  use,  he  (the  defendant) 
•would  pay  an  additional  rental  ot  $210  per 
annum,  or  $20  additional  per  month,  and  that 
he  would  do  so  for  a  period  of  at  least  five 
years;  that  thereupon  the  plaintiff  built  and 
completed  said  additional  story  on  said  store- 
house in  the  month  of  January,  1898,  and 
put  in  said  elevator,  at  an  aggregate  cost  of 
about  $2,000;  that  at  the  first  settlement  of 
rent  after  February  1,  1898,  the  plaintiff  and 
defendant,  at  defendant's  request,  agreed 
that  the  awnings  should  not  be  put  up,  and 
that  the  increase  of  rent  should  be  reduced 
to  $210  per  annum,  or  $17.60  per  month ;  that 
the  defendant  continued  to  use  and  occupy 
said  premises  and  addition  thereto,  and  paid 
her  said  rental  at  the  rate  of  $450  per  an- 
num, or  $37.50  per  month,  and  said  increase 
of  $210  per  annum,  or  $17.50  per  mouth,  by 
reason  of  said  additions  and  Improvements 
to  said  building,  from  February  1,  1898,  up 
to  January  1,  1899;  that  on  the  27th  day  of 
December,  1898,  the  defendant  gave  this 
plaintiff,  through  her  agent,  notice  for  the 
first  time  that  he  would  vacate  said  store- 
house on  the  Ist  day  of  January,  1899;  that 
this  plaintiff  denied  the  right  ot  the  defend- 
ant to  terminate  his  tenancy  of  the  premises 
by  such  unreasonably  short  notice,  and  de- 
clined to  recognize  said  notice  as  sufficient  to 
terminate  said  tenancy;  that  the  defendant 
did  not  vacate  the  premises  on  January  1, 
1899,  but  continued  to  use  and  occupy  them 
with  the  consent  and  acquiescence  of  the 
plaintiff  for  the  year  1899,  but  refuses  to  pay 
the  said  stipulated  rental  therefor;  that,  re- 
lying In  good  faith  upon  the  defendapt's 
promises  to  perform  them,  the  plaintiff  did 
not  have. any  of  the  agreements  herein  men- 
tioned reduced  to  writing,  except  In  so  far 
as  the  same  may  be  embodied  in  the  receipts 
pas.sed  and  settlements  had  between  the  de- 
fendant and  plaintiff's  agent,  when  said  ren- 
tals were  paid  and  adjusted  between  them 
from  time  to  time. 

"Wherefore  plaintiff  prays  Judgment 
'  against  the  defendant  for  the  sum  of  $660." 

The  respondent's  attorneys  thus  state  the 
substance  of  the  defendant's  answer: 

"(1)  The  defendant  answered,  first,  with  a 
general  denial.  Second.  He  set  out  his  state- 
ment as  to  the  way  the  tenancy  arose,  which 
Is  as  follows:  (a)  He  admits  that  Hipp  & 
Swygert  rented  this  storehouse  of  Mrs.  Mat- 
thews, and  that  they  agreed  to  pay  $350, 
which  was  about  September  Ist  changed  to 
$400,  to  satisfy  some  fear  that  the  adjoining 
tenants  of  Mr.  R.  L.  McCaughrln  would  be- 
come disaatisfled  and  be  denies  any  agree- 


ment to  pay  $29.16%  to  November  Ist  and 
$33.38%  thereafter.  He  also  denies  that  any 
agreement  was  made  to  give  three  months' 
or  any  other  notice  whatever,  should  be  de- 
sh-e  to  quit  at  the  end  of  1891.  (b)  He  ad- 
mits the  occupancy  and  use  by  Hipp  & 
Swygert,  and  himself  as  their  successor,  for 
the  year  1895.  (c)  He  admits  his  occupancy 
and  use  of  the  storehouse  during  1896  and 
1897,  but  denies  that  It  was  a  continuation 
of  the  former  tenancy,  but  alleges  that  it 
was  under  a  separate  and  distinct  agreement 
for  each  of  said  years,  (d)  He  admits  his 
occupancy  and  use  of  the  storehouse  for 
1897,  and  alleges  that  after  and  from  April 
he  paid  an  increased  rental  of  $50  for  some 
changes  and  Improvements  .which  Mrs.  Mat- 
thews made,  (e)  He  admits  his  agreement 
to  pay  $660  for  the  store  If  Mrs.  Matthews 
would  erect  thereon  a  second  story,  and  do 
certain  other  things,  among  them  put  in  an 
elevator,  which  was  to  work  satisfactorily. 
He  admits  that  the  store,  with  the  second 
story  thereon  and  the  elevator  therein,  was 
turned  over  to  bim  on  or  about  the  1st  of 
February,  1898,  and  that  he  paid  the  rental 
at  the  rate  of  $660  for  the  remainder  of  the 
year.  He  alleges  thi^t  the  elevator  was  never 
satisfactory;  that  this  was  repeatedly  called 
to  Mrs.  Matthews'  knowledge,  and  that  she 
repeatedly  promised  to  properly  fix  and  ad- 
just It,  as  per  the  original  agreement  that 
It  should  work  satisfactorily;  that  this  un- 
satisfactory condition  went  on  until  about 
the  1st  of  May,  1898,  when  he  complained  so 
much  and  pointedly,  and  the  justness  of  his 
complaint  being  recognized,  Mrs.  Matthews 
agreed  to  get  an  estimate  upon  erecting  a 
stairway  to  the  second  story,  for  up  to  that 
time,  and  thereafter,  too,  Mr.  Hipp  only  had 
the  cumbersome  and  defective  elevator  to  get 
up  to  the  second  story;  that  the  plaintiff,  al- 
though repeatedly  promising  to  have  this 
stairway  built,  refused,  neglected,  and  utter- 
ly failed  to  do  so;  that  this  state  of  affairs, 
with  a  constant  protest  of  the  defendant 
continued  until  about  the  middle  of  Decem- 
ber, 1898,  when  the  defendant,  learning  of 
another  storeroom  In  said  town  that  would 
become  vacant  In  a  few  days,  he  forthwith 
notified  the  plaintiff  that,  unless  the  stair- 
way was  fixed,  or  the  elevator  made  to  work 
according  to  the  original  contract,  that  he 
would  vacate  said  storehouse  on  the  Ist  of 
January,  or  as  soon  thereafter  as  he  could  do 
so;  that  the  plaintiff  came  to  see  said  de- 
fendant on  the  24th  of  December,  and  prom- 
ised him  that  the  work  would  begin  on  the 
said  stairway  on  the  26th,  which  was  Mon- 
day; that  on  said  24th  of  December  the 
plaintiff  expressly  agreed  that  she  would 
meet  said  defendant  on  the  26th  of  Decem- 
ber, and  finally  adjust  the  trouble  between 
them  that  had  arisen  out  of  the  failure  of  the 
elevator  to  work  as  originally  agreed  upon, 
and  also  the  failure  to  erect  the  stairway; 
that  the  defendant  waited  during  the  entire 
day  of  the  26th  of  December  for  her  to  meet 
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him  according  to  the  said  agreement,  bnt 
tbe  plaintiff  failed  to  meet  the  defendant, 
and,  after  waiting  nntll  12  o'clock  the  next 
succeeding  day,  tbe  defendant  then  gave  no- 
tice to  the  plaintiff  that  be  would  vacate  the 
premises;  tliat  said  notice  was  not  given  bjr 
reason  of  any  former  agreement  whatever, 
and  was  only  g^ven  In  order  that  tbe  plain- 
tiff might  see  that,  having  failed  to  meet  her 
appointment  on  the  26th  of  December,  that 
further  negotiations  were  ended;  and  the 
plaintiff  then  came  to  the  defendant's  place 
of  business,  after  having  received  said  notice, 
and  asked  tbe  defendant  if  nothing  could  be 
done  to  make  matters  satisfactory,  whereup- 
on tbe  defendant  replied  that  he  bad  already 
rented,  which  be  would  not  have  done  bad 
the  plaintiff  met  tbe  defendant  according  to 
said  agreement  on  tbe  26th  of  December,  but, 
having  waited  all  the  26th  and  half  of  the 
27th,  be  rented  tbe  other  store,  for  to  wait 
longer  would  have,  no  doubt,  caused  him  to 
fall  to  get  said  other  store;  that  thereafter 
tbe  plaintiff  made  an  effort  to  erect  tbe  stair- 
way tn  said  building  running  from  tbe  first 
floor  to  tbe  second  floor;  that  the  defendant 
did  not  consent  to  this,  and  did  not  have 
anything  whatever  to  do  with  it;  that  the 
plaintiff,  so  long  as  tbe  defendant  had  been 
unable  to  rent  elsewhere,  had  steadily  declin- 
ed and  refused  to  either  fix  the  elevator  ac- 
cording to  agreement  or  erect  tbe  stairway, 
but  when  tbe  plaintiff  learned  that  tbe  de- 
fendant could  go  elsewhere,  and  bad,  indeed, 
rented  elsewhere,  she  was  diligent  to  do  that 
which  she  bad  long  before  promised,  bat, 
relying  upop  defendant's  Inability  to  rent 
elsewhere,  had  constantly  refused  and  failed 
to  cany  out.  Tbe  defendant  emphatically 
denied  that  at  tbe  time  the  second  story  was 
placed  upon  said  building  and  tbe  elevator 
placed  therein,  or  at  any  other  time  what- 
ever, that  he  ever  entered  into  any  agree- 
ment or  contract  whatever  to  rent  said  build- 
ing for  five  years,  or  for  any  longer  time 
than  the  year  1888.  The  defendant  fur- 
ther dented  that  be  used  and  occupied  the 
said  storehouse  daring  the  year  1899,  but, 
to  tbe  contrary,  be  alleges  that  on  or  about 
tbe  6th  of  January  be  vacated  said  premises, 
and  delivered  the  keys  to  tbe  plaintiff,  In 
whose  possession  they  have  since  then  been, 
and  the  defendant  has  had  nothing  whatever 
to  do  with  said  premises.  The  defendant 
further  alleged  that  there  was  no  contract  In 
writing  between  the  plaintiff  and  himself, 
nor  Is  tbe  same  evidenced  by  any  writing; 
and  be  further  alleged  that  all  rental  agree- 
ments and  contracts  were  In  parol,  and  that 
a  separate  and  distinct  contract  was  made 
by  him  and  tbe  plaintiff  for  each  year  that 
be  occupied  tbe  said  building." 

At  tbe  close  of  plalntifTs  testimony,  tbe 
defendant  made  a  motion  for  a  nonsuit  on 
tbe  grounds:  "(1)  Tbat  the  plaintiff  has  faU- 
ed  to  show  any  valid  lease  for  the  year  1899 
of  the  property  described  In  tbe  complaint; 
(2)  tbat  tbe  plaintiff  has  failed  to  show  any 


use  and  occupancy  of  the  premises  In  ques- 
tion for  tbe  year  1889  by  tbe  defendant." 

His  honor  the  presiding  Judge,  in  granting 
tbe  order  of  nonsuit,  said:  "After  bearing 
argument  thereon  pro  and  con,  it  is  my  opin- 
ion tbat  the  first  of  these  grounds  is  well 
taken,  but  that,  there  being  no  issue  raised 
by  tbe  pleadings  as  to  the  nse  and  occupa- 
tion of  these  jtremlses  by  tbe  defendant  for 
the  year  1899,  1  am  of  tbe  opinion  that  the 
second  ground  is  not  well  taken  for  tbat  rea- 
son." Tbe  plaintiff  appealed  from  this  or- 
der. 

Opinion. 

While  tbe  exceptions  are  numerous,  the 
sole  question  for  consideration  Is  whether 
tbe  presiding  judge  erred  in  ruling  that  tbe 
plaintiff  bad  failed  to  offer  testimony  show- 
ing a  valid  lease  of  the  property  for  the 
year  1899.  Secttons  2416,  2050,  and  2652  of 
tbe  Code  of  Laws  are  as  follows: 

"2416.  No  parol  lease  shall  give  a  tenant  a 
right  of  possession  for  a  longer  term  than 
twelve  months  from  the  time  of  entering  on 
tbe  premises;  and  all  such  leases  shall  be 
understood  to  be  for  one  year,  unless  It  Is 
stipulated  to  be  for  a  shorter  term." 

"2650.  All  estates.  Interests  of  freehold  or 
terms  of  years,  or  any  uncertain  interest  of. 
In,  to  or  out  of  any  lands,  tenements  or  here- 
ditaments, made  or  created  by  delivery  and 
seizin  only  or  by  parol,  and  not  put  in  writ- 
ing and  signed  by  tbe  parties  so  making  or 
creating  tbe  same,  or  their  agents,  thereunto 
lawfully  authorized,  by  writing,  shall  have 
tbe  force  and  effect  of  estates  at  will  only, 
and  shall  not  either  In  law  or  equity  be  deem- 
ed or  taken  to  have  any  other  or  greater 
force  or  effect;  any  consideration  for  mak- 
ing such  parol  leases  or  estates  or  any  former 
law  or  usage  to  tbe  contrary  notwithstand- 
ing, except  leases  not  exceeding  tbe  term  of 
one  year  from  the  time  of  entry,  whereupon 
the  rent  reserved  to  the  landlord  during  such 
term  shall  amount  to  two-thirds  parts,  at  tbe 
least,  of  the  full  Improved  value  of  tbe  thing 
demised." 

"2052.  No  action  shall  be  brought  whereby 
to  charge  •  •  *  any  person  •  •  • 
upon  any  contract  or  sale  of  lands,  tenements 
or  hereditaments,  or  any  interest  in  or  con- 
cerning them  •  •  •  unless  tbe  agreement 
upon  which  such  action  shall  be  brought  or 
some  memorandum  or  note  thereof,  shall  be 
in  writing,"  etc. 

In  the  case  of  Hlllbouse  v.  Jennings,  60  S. 
C.  392,  38  S.  E.  596,  the  court,  in  construing 
these  statutes,  uses  the  following  language: 
"From  the  statutes  and  tbe  decisions  inter- 
preting tbem  the  following  principle  may  be 
declared:  (1)  A  parol  lease  gives  a  tenant  a 
light  of  possession  for  a  term  of  twelve 
months  from  the  time  of  entering  on  the 
premises.  If  the  lease  is  for'  a  term  less 
than  twelve  months,  of  course  tbe  tenant 
would  only  be  entitled  to  hold  possession  for 
tbe  time  stipulated  after  entering  into  pos- 
session of  tbe  premises.    (2)  A  parol  lease 
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undertaking  to  give  a  tenant  a  right  of  pos- 
aesslon  for  a  longer  term  than  twelve  montha 
la  wltbln  tbe  statute  of  frauds.  Neverthe- 
leas,  if  tbe  tenant  Is  permitted  to  enter  on 
the  premises  by  virtue  of  such  agreement,  he 
shall  have  a  right  of  possession  for  twelve 
months  from  the  time  of  such  entry,  but  no 
longer.  (3)  A  parol  lease  under  which  the 
tenant  entoa  upon  the  premises  shall,  after 
the  term  of  twelve  months  from  the  time  of 
entering  on  the  premises,  have  the  effect  of 
an  estate  at  will  only.  (4)  If  a  landlord  re- 
fuses a  tenant  to  enter  on  the  premises  under 
a  parol  lease,  no  action  shall  be  brought  to 
charge  him  upon  such  contract,  even  If  the 
lease  is  not  for  a  term  exceeding  twelve 
months."  These  views  In  no  wise  conflict 
with  the  doctrine  announced  in  Hellams  v. 
Patton,  44  S.  C.  454,  22  S.  B.  608,  In  which 
the  court  says:  "But  because  the  lease  Itself 
creates  an  estate  at  will  only,  it  does  not 
necessarily  follow  that  such  an  estate  may 
not  be  converted  into  a  tenancy  from  year 
to  yev  by  other  circumstances.  While  this 
point  has  not,  so  far  as  we  are  Informed, 
been  distinctly  decided  In  this  state,  yet  it 
has  been  elsewhere,  as  may  be  seen  by  ref- 
erence to  the  case  of  Talamo  v.  Spltzmlller, 
120  N.  y.  87  [23  N.  E.  980,  8  L.  K.  A.  221], 
also  to  be  found  In  17  Am.  St.  Rep.  607, 
where  it  is  said:  The  mere  fact  that  a  per- 
son goes  Into  possession  under  a  lease  void 
because  for  a  longer  term  than  one  year  does 
not  create  a  yearly  tenancy.  If  he  remains 
In  possession,  with  the  consent  of  the  land- 
lord, for  more  than  one  year,  under  circum- 
stances permitting  the  Inference  of  his  ten- 
ancy from  year  to  year,  the  latter  could  treat 
him  as  such,  and  the  tenant  could  not  relieve 
himself  from  liability  for  rent  up  to  the  end 
of  the  current  year;'  or,  as  It  is  considered 
In  this  state,  to  the  end  of  the  calendar  year. 
Floyd  V.  Floyd,  4  Rich.  Law,  23;  Wilson  v. 
Rodeman,  30  S.  0.  210  [8  S.  E.  835].  See, 
also,  extended  note  by  Mr.  Freeman  to  the 
case  of  Wallace  v.  Scogglns,  17  Am.  St  Rep. 
752,  where,  at  page  755,  in  speaking  of  a 
parol  lease,  that  distinguished  writer  says: 
'The  better  opinion  is  that  such  lease  is  itself 
void,  and  creates  no  tenancy  whatever;  and 
that,  if  the  lessee  enters  under  It,  the  tenancy 
is  at  will,  unless  from  the  payment  and  re- 
ceipt of  rent  computed  by  the  year  or  from 
the  circumstances  the  Inference  may  be  le- 
gitimately drawn  that  the  parties,  notwith- 
standing the  void  lease,  intend  a  tenancy 
from  year  to  year.'  See,  also,  Reeder  v. 
Sayre,  70  N.  Y.  180,  reported  also  in  26  Am. 
Rep.  567.  This  doctrine  is  impliedly,  at  least, 
recognized  in  Wilson  v.  Rodeman,  supra. 
See,  also,  Oodard's  Ex'ra  v.  Railroad  Co.,  2 
Rich.  Law,  346." 

The  facts  of  the  case  under  consideration 
were  In  dispute,  the  plaintiff  contending  that 
the  payments  of  rent  were  made  under  one 
contract,  and  the  defendant  insisting  that 
they  were  made  under  another  and  entirely 
distinct    contract    If    the    payments    were 


shown  to  have  been  made  under  a  parol  leaae 
of  the  premises  for  a  year,  and  the  defend- 
ant simply  continued  in  possession  after  the 
termination  in  law  of  the  lease,  then  the  Jury 
might  very  properly  have  contended  that  he 
was  a  mere  tenant  at  will,  and  that  there 
was,  therefore,  no  valid  lease  for  the  year 
1889;  while,  on  the  other  hand.  If  the  defend- 
ant remained  In  possession  of  the  premises 
after  the  expiration  of  one  year  from  the  time 
he  entered  thereon  under  a  void  lease,  and 
while  a  tenant  at  will,  paid  the  rent  that  ac- 
crued after  the  year  from  the  time  he  first 
entered  and  continued  in  possession  of  the 
premises,  the  Jury  might  very  correctly  have 
inferred  that  the  tenancy  at  will  had  been 
changed  into  a  tenancy  from  year  to  year. 
When  the  presiding  Judge  undertooli  to  draw 
the  Inference  from  the  disputed  testimony,  be 
Invaded  the  province  of  the  Jury. 

It  Is  the  Judgment  of  the  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  triaL 
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1903.) 
ACTION  BX  DBLICTO-FLBADINO-COHPLAINT. 
1.  Under  22  St.  at  Large,  pp.  693,  694,  reg- 
ulating the  practice  in  actions  ex  delicto,  and 
providing  that  no  peraou  need  make  separate 
statements  in  the  complaint  in  such  an  action, 
nor  elect  whether  he  shall  go  to  trial  for  actual 
or  other  damages,  but  sbalT  be  entitled  to  sub- 
mit his  whole  case  to  the  jury  under  the  in- 
struction of  the  court  plaintifif  may  allege  an 
act  as  negligent  and  also  as  willful,  and  set 
forth  all  facts  going  to  make  up 'the  history  of 
his  alleged  wrong. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;    Townsend,  Judge. 

Action  by  Daniel  C.  Du  Pre  against  the 
Southern  Railway  Company.  From  circuit 
order  on  motion  to  make  pleading  more  def- 
inite and  certain,  both  parties  a^teaL  Re- 
versed. 

Sheppards  &  Grler  and  Caldwell  &  Parks, 
for  plaintiff.    T.  P.  Cothran,  for  defendant 

POPE,  C.  J.  The  questions  presented  by 
this  appeal  arise  from  an  order  made  by  his 
boncHT  Judge  Townsend  on  an  application  to 
him  for  an  order  to  make  the  complaint  more 
definite  and  certain.  He  refused,  in  bis  or- 
der, to  allow  any  of  the  amendments  sought 
by  the  defendant,  except  one.  The  plaintiff 
appeals  from  his  allowance  as  to  the  fifteenth 
article  of  the  complaint  The  defendant  ap- 
peals from  hlB  whole  order.  It  will  be  nec- 
essary now  to  make  the  foregoing  more  def- 
inite, by  setting  out  the  complaint  the  or- 
der appealed  from,  the  order  made,  and  the 
exceptions  to  the  order  as  made.  The  follow- 
ing is  the  complaint: 

Daniel  C.  Du  Pre,  tbe  plaintiff  above  nam- 
ed, complaining  of  the  Southern  Railway 
Company,  the  defendant  above  named,  al- 
leges: 
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**(!)  That  the  said  defendant  la  now,  and 
was  at  the  times  hereinafter  mentioned,  a 
body  corporate  and  politic  under  Its  charter 
and  the  laws  of  the  state  of  Virginia,  and 
liable  to  be  sued  in  this  court 

"(2)  That  the  said  defendant  owns  and 
controls  property,  catTles  on  business,  and 
has  Its  agents  In  the  said  county  of  Green- 
wood, In  the  said  state  of  South  Carolina. 

"(3)  That  on  the  28th  day  of  February, 
1901,  or  shortly  after  midnight  of  that  day, 
the  plaintiff,  his  wife,  Mrs.  A.  B.  Du  Pre, 
and  his  wife's  mother,  Mrs.  L.  H.  Parrlsh, 
left  the  town  of  Greenwood,  in  the  said 
state  of  South  Carolina,  to  accompany  the 
dead  body  of  Miss  Bmma  O.  Parrish,  sister 
of  the  plaintiff's  wife,  and  daughter  of  the 
said  Mrs.  I>.  H.  Parrish,  to  Versailles,  in  the 
state  of  Kentucky,  where  the  said  dead  body 
was  to  be  burled  on  the  second  day  follow- 
ing: the  plaintiff  Intending  to  accompany  his 
said  wife  and  her  mother  and  the  said  dead 
body  only  as  far  as  the  city  of  Atlanta,  in 
the  state  of  Georgia,  and  there  to  assist  his 
said  wife  and  her  mother  to  talce  passage 
on  the  defendant's  train  running  toward  the 
said  destination,  and  to  have  the  said  dead' 
body  properly  transferred  to  the  defendant's 
train  for  transportation. 

"(4)  That,  for  the  purposes  above  set  forth, 
the  plaintiff,  just  before  midnight  on  the 
said  28th  day  of  February,  1902,  purchased 
from  the  Seaboard  Air  Line  Railway  Com- 
pany, at  the  said  town  of  Greenwood,  four 
first-class  passenger  tickets,  one  of  them  be- 
ing for  the  transportation  of  his  said  wife, 
one  of  them  being  for  the  transportation  of 
his  said  wife's  mother,  and  one  of  them  for 
the  transportation  of  the  said  dead  body, 
over  the  Hues  of  the  said  Seaboard  Air  Line 
Railway  Company  from  Greenwood  afore- 
said to  Atlanta,  in  the  state  of  Georgia,  and 
thence  over  the  lines  and  on  the  trains  of 
the  defendant  to  Lexington,  In  the  state  ot 
KentuclEy;  that  being  the  terminus  of  de- 
fendant's line  toward  Versailles  aforesaid; 
the  fourth  ticket  being  for  his  own  transpor- 
tation from  Greenwood  aforesaid  to  the  city 
of  Atlanta  aforesaid  over  the  line  of  the  said 
Seaboard  Air  Line  Railway. 

"(5)  That  the  three  tickets  first  above  de- 
scribed consisted  each  of  a  principal  ticket 
good  for  transportation  from  Greenwood 
aforesaid  to  Atlanta  aforesaid,  and  a  coupon 
providing  for  additional  transportation  from 
Atlanta  aforesaid  to  Lexington  aforesaid, 
which  coupon  also  provided  that  the  selling 
company,  to  wit,  the  Seaboard  Air  Line  Rail- 
way Company,  would  not  be  responsible  for 
the  connecting  line,  the  defendant  company, 
but  sold  such  ticket  as  the  agent  of  the  lat- 
ter. 

"(6)  All  the  said  tickets  were  sold  to  the 
said  plaintiff  by  the  regular  ticket  agent  of 
the  Seaboard  Air  Line  Railway  Company, 
acting  also  as  the  agent  for  the  defendant 
company. 

"(7)  That  for  the  sale  of  the  three  tickets 


first  above  described,  to  wit,  the  tickets  em- 
bracing coupons  for  transportation  from  At- 
lanta aforesaid  to  Lexington  aforesaid  over 
the  line  of  the  defendant  railway  company, 
the  said  Seaboard  Air  Line  Railway  Com- 
pany and  its  agent  at  Greenwood  aforesaid 
were  the  agents  of  the  defendant,  and,  as 
such,  sold  the  plaintiff  thoee  three  tickets, 
and  received  his  money  In  purchase  thereof. 

"(8)  That  upon  the  arrival  of  the  plaintiff, 
his  said  wife,  her  said  mother,  and  the  said 
dead  body  at  the  city  of  Atlanta,  about  thirty 
minutes  before  the  departure  of  the  defend- 
ant's next  passenger  train  going  to  Lexing- 
ton, in  the  state  of  Kentucky,  the  plaintiff 
was  informed  by  the  agent  of  the  defendant 
there  that  the  tickets  first  above  described 
would  not  be  accepted  for  the  transportation 
of  his  said  wife  and  her  mother  over  the 
defendant's  line,  because,  such  agent  stated, 
the  same  had^  not  belen  properly  stamped  at 
Greenwood  aforesaid.  Thereupon  the  plain- 
tiff went  to  the  office  of  the  defendant's  pas- 
senger agent,  and,  not  finding  him  there, 
went  to  the  defendant's  ticket  agent,  and  of- 
fered to  pay  all  expenses  of  ascertaining 
by  telegraph  whether  the  said  tickets  were 
genuine  and  duly  issued  at  the  place  of  their 
purchase  above  described,  upon  which  offer 
that  agent,  without  Just  cause,  and  In  utter 
disregard  of  the  plalntllTs  rights,  refused 
to  act 

"(9)  That  thereafter,  and  about  ten  min- 
utes before  the  departure  of' the  train  men- 
tioned In  paragraph  8  of  this  complaint  the 
plaintiff  went  to  the  conductor  of  that  train 
and  made  the  offer  described  In  said  para- 
graph 8,  which  was  positively  refused. 

"(10)  That  at  the  times  mentioned  In  para- 
graphs 8  and  9  of  this  complaint,  the  ticket 
for  the  transportation  of  the  said  dead  body 
was  In  the  possession  of  the  defendant's 
agents,  to  wit  its  baggage  master  on  the 
train  of  the  Seaboard  Air  Line  Railway  Com- 
pany, who  took  It  on  the  passage  between 
the  said  town  of  Greenwood  and  the  said 
dty  of  Atlanta. 

"(11)  That  the  plaintiff  was  also  Informed 
by  an  agent  of  the  defendant  In  the  said  city 
of  Atlanta,  at  or  about  the  times  mentioned 
In  paragraphs  8  and  9  of  this  complaint  that 
the  said  dead  body  would  not  be  transported 
by  the  defendant  unless  some  person  lu 
charge  of  it  accompanied  It;  yet  notwith- 
standing this  announcement,  and  notwith- 
standing the  facts  and  announcements  set 
forth  In  paragraphs  8  and  9  of  this  com- 
plaint, the  said  dead  body  was  very  soon 
thereafter  carried  away  from  that  city  and 
station  by  the  defendant  on  one  of  Its  trains, 
without  the  knowledge  of  the  plaintiff,  who 
and  his  said  wife  and  her  said  mother  were 
left  waiting  In  the  city  of  Atlanta. 

"(12)  That  by  reason  of  the  facts  herein- 
above set  forth  the  plaintiff,  his  said  wife, 
and  her  mother,  already  grief -stricken  by  the 
death  of  their  said  near  relative,  became 
greatly  distressed,  fearing  that  some  unhappy 
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accident  might  happen  to  the  Bald  dead  body 
(as,  that  it  might,  perhaps,  be  put  off  the 
train  and  left  at  some  station  short  of  the 
said  station  of  Lexington,  Kentucky),  and 
the  plalntiS,  now  almost  exhausted  and  great- 
ly worried  by  the  misconduct  of  the  defend- 
ant's agents,  and  their  mistreatment  of  him- 
self, his  wife,  and  bis  wife's  mother,  was 
forced  to  accompany  the  two  last  named  per- 
sons from  the  said  dty  of  Atlanta  to  the  said 
station  of  Versailles,  In  the  state  of  Ken- 
tucky, and  for  that  purpose,  the  agents  of 
the  defendant  having  refused  to  accept  the 
tickets  of  the  plaintiff's  said  wife  and  bis  said 
mother-in-law,  paid  the  defendant,  for  the 
second  time,  for  the  transportation  of  those 
two  persons  from  the  city  of  Atlanta  to  the 
city  of  Lexington  about  the  sum  of  $24,  and 
for  the  transportation  of  himself  between  the 
last  two  named  places  the  sum  of  about  $12; 
paying  thus  under  compulsion,  arising  from 
the  misconduct  of  the  defendant's  agents  and 
servants,  the  aggregate  sum  of  $36,  which  he 
ought  not  to  have  been  forced  to  pay  out 

"(13)  That  In  order  to  rest  and  recuperate 
as  far  as  possible  from  the  worry,  excitement, 
and  anxiety  caused  by  the  occurrences  herein 
above  set  forth,  and  to  secure  comfort,  con- 
venience, and  rest  for  his  wife  and  her  moth- 
er, and  for  himself  also,  the  plaintiff  took 
for  them  and  himself  passage  In  a  sleeping 
car  or  parlor  car  on  the  passenger  train  of 
the  defendant  from  the  said  city  of  Atlanta 
to  the  said  city  of  Lexington,  departing  next 
after  the  occurrences  above  described,  for 
which  places  in  the  said  sleeping  or  parlor 
car  he  paid  the  sum  of  $7.50  additional  to 
the  regular  railroad  fare  mentioned  in  para- 
graph 12  of  this  complaint. 

"(14)  That  when  the  plaintiff  entered  the 
said  sleeping  car  on  the  defendant's  said  train 
from  the  said  city  of  Atlanta  to  the  said  city 
of  Lexington,  above  described,  the  same  was 
heated  to  a  high  degree  of  temperature,  the 
weather  being  quite  cold;  but  some  hours 
later,  during  the  night,  the  servants  and 
agents  of  the  defendant  carelessly,  negli- 
gently, and  without  regard  to  the  comfort, 
health,  and  rights  of  the  plaintiff,  detached 
the  said  cars  from  the  rest,  or  at  least  from 
other  portions,  of  the  said  train,  and  from 
connection  with  the  engine  which  supplied 
heat  to  the  said  car,  and  attached  to  it  a 
freight  engine  without  heating  pipes,  for  a 
space  of  four  or  five  hours,  and,  although 
there  was  a  heating  stove  in  the  said  car, 
negligently  failed  to  use  it  for  beating  the 
said  car,  whereby  the  said  car  rapidly  became 
cold,  which  caused  the  plaintiff  to  contract 
a  severe  cold,  which  cold  gradually  grew 
worse,  and  finally  developed  into  a  serious 
case  of  pneumonia,  which  endangered  his  life, 
taused  him  great  and  protracted  bodily  suf- 
fering and  mental  anguish,  and  forced  him 
to  pay  out  large  sums  of  money  for  medical 
attention,  for  appliances  requisite  in  such 
sickness,  and  also  to  lose  much  valuable  time 
from  his  business. 


**(U)  That,  by  reason  of  the  carelessness, 
negligence,  and  willful  misconduct  of  the 
servants  and  agents  of  the  defendant  herein 
set  forth  and  described,  tbe  plaintifl  has  been 
damaged  in  the  sum  of  $1,099.09.  Wherefore 
the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  $1,999.99,  and  for 
the  cost  of  disbursements  of  this  action." 

On  the  20tb  January,  1902,  the  defendant 
gave  notice  of  a  motion  before  Jndge  Town- 
send  for  the  following  relief,  48  indicated  by 
several  grounds,  as  follows: 

"(1)  For  an  order  striking  oat  paragraphs 
S,  4,  5.  6,  7,  8,  9,  10,  11  of  the  complaint 
as  irrelevant  matter;  for  the  same  reason, 
striking  out  all  of  paragraph  12  of  the  com- 
plaint except  the  statement  that  the  plain- 
tiff purchased  from  the  defendant  a  ticket 
entitling  him  to  transportation  from  Atlanta, 
Greorgla,  to  Lexington,  Kentucky,  for  the  sum 
of  $12;  for  the  same  reason,  striking  out  all 
of  i>aragraph  13  of  the  complaint  except  the 
statement  that  tbe  plaintiff  took  for  himself 
passage  in  a  sleeping  or  parlor  car  on  the 
passenger  train  of  the  defendant  from  the  city 
of  Atlanta  to  Lexington,  Kentucky,  for  whicb 
he  paid  the  sum  of  $2.50. 

"(2)  For  an  order  striking  out  paragraph 
15  of  the  complaint,  upon  the  ground  that  it 
contains  inconsistent  allegations— negligence 
and  willful  tort 

"(3)  For  an  order  requiring  the  plaintiff  to 
elect  which  cause  of  action  be  will  proceed 
upon— ordinary  negligence  or  willful  tort 

"(4)  For  an  order  requiring  the  plaintiff  to 
make  his  complaint  more  definite  and  certain, 
by  alleging  the  acts  constituting  willful  tort 
In  the  event  he  elects  to  stand  upon  that 
cause  of  action." 

The  ch-cult  judge  passed  the  following  or- 
der: 

"This  is  a  motion  to  strike  out  parts  of  the 
complaint,  and  to  make  the  same  more  def- 
inite and  certain  in  some  respects,  and  to  com- 
pel plaintiff  to  elect  which  cause  of  action  be 
will  stand  upon.  I  refuse  the  motion,  except 
that  tbe  plaintiff  must  make  his  complaint 
more  definite  and  certain  by  alleging  what 
acts  are  negligent  and  what  acts  are  wllifal, 
as  one  act  cannot  be  alleged  as  negligent  and 
also  as  willful.  For  instance,  the  plaintiff 
states  his  entire  cause  of  action  in  tbe  fif- 
teenth paragraph  of  tbe  complaint  as  due  to 
carelessness,  negligence,  and  willful  miscon- 
duct of  the  agents  and  servants  of  the  de- 
fendant, without  stating  which  acts  are  neg- 
ligent and  which  are  willful.  The  same  act 
cannot  be  alleged  as  negligent  and  also  will- 
ful, because  they  are  opposite  terms  in  their 
meaning;  yet  willful  acta  and  also  negligent 
acts  may  be  contained  in  tbe  same  complaint 
if  they  are  separate  and  distinct  acts  contrib- 
uting to  the  Injury  complained  of.  All  of 
which  Is  ordered  and  adjudged." 

From  this  order,  as  before  remarked,  both 
sides  appeaL 

The  plaintiff  lu-ged  the  following  grounds: 

"First  Because  bis  honor  erred,  in  that  be 
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requires  the  plaintiff  to  make  bis  complaint 
more  definite  and  certain  by  alleging  wbat 
acta  are  negligent  and  -what  acts  are  willful. 

(a)  Tbe  plaintiff  bas  a  right  to  allege  tbat  a 
specific  act  Is  both  negligent  and  wilUuI,  and 
Bball  be  entitled  to  submit  bis  whole  case  to 
tbe  jury,  under  tbe  Instruction  of  the  court 

(b)  Tbe  plaintiff  could  not  be  expected  to 
know  wbat  motive  Induced  fbe  agents  of  tbe 
defendant  to  commit  the  particular  acts,  and 
he  should  be  entitled  to  state  tbe  facts  and 
circumstances  surrounding  tbe  particular  act, 
and  have  the  Jury  determine  whether  the  act 
complained  of  was  tbe  result  of  negligence  or 
willful  tort,  (c)  A  willful  act  may  also  be 
a  negligent  act.  (d)  Tbe  complaint  states  tbe 
facts.  Tbe  conclusions  to  be  drawn  there- 
from are  within  the  peculiar  jirovlnee  of  the 
Jury." 

We  wlU  now  pass  upon  exceptions  of  plain- 
tiff: 

It  seems  to  us  that  the  circuit  judge,  for 
the  moment,  overloolied  the  broad  terms  em- 
bodied In  tbe  act  of  tbe  General  Assembly 
of  this  state  found  In  the  twenty-second  vol- 
ume of  Statutes  at  Large  of  this  state,  at 
pages  693  and  694.  Before  this  act  was 
passed,  several  decisions  bad  been  rendered 
by  this  court  which  required  parties  to  state 
definitely  tbe  cause  of  action  as  to  damages, 
so  that  tbe  defendant  might  see  exactly  what 
be  was  required  to  answer.  Since  tiie  act 
(1898)  we  have  before  recited,  that  Is  no 
longer  tbe  rule  In  this  state.  Tbe  title  of  the 
act  In  question  shows  that  It  Is  "to  regulate 
tbe  practice  In  the  courts  of  this  state  In  ac- 
tions ex  delicto  for  damages."  By  the  terms 
In  the  body  of  the  act,  a  man  who  sues  for 
exemplary  may  recover  his  actual  damages, 
and  no  party  Is  "required  to  make  any  sep- 
arate statement  In  the  complaint  In  such  ac- 
tion, nor  shall  any  party  be  required  to  elect 
whether  he  shall  go  to  trial  for  actual  or  oth- 
er damages,  but  shall  be  entitled  to  submit 
bis  whole  case  to  tbe  Jury  under  the  Instruc- 
tion of  the  court"  Now,  the  words  of  the 
act,  "under  the  Instructions  of  the  court," 
were  necessary  In  order  that  the  act  might 
be  constitutional,  for  our  Constitution,  adopt- 
ed In  1895,  in  a  mandatory  manner  requires 
that  circuit  judges  shall  declare  the  law  to 
tbe  jury.  It  does  seem  from  the  first  section 
of  tbe  act  from  which  we  have  Just  quoted 
tbat  a  party  plaintiff  has  tbe  right  to  go  to 
trial  for  actual  or  other  damages,  without 
any  power  In  the  circuit  Judge  to  require  him 
to  elect  whether  he  will  go  to  trial  for  ac- 
tual or  other  damages.  The  second  section 
of  tbe  act  of  1898  leaves  no  room  for  doubt 
for  it  provides  that  "tn  all  eases  whether 
two  or  more  acts  of  negligence,  or  other 
wrongs,  are  set  forth  in  the  complaint,  a« 
causing  or  contributing  to  the  injury,  for 
which  suit  is  brought  the  party  suing  shall 
not  be  required  to  state  luoh  acts  separaUly, 
noi  shall  such  party  be  required  to  elect  up- 
on which  be  will  be  required  to  go  to  trial, 
but  shall  be  entitled  to  submit  bis  whole  case 


to  the  jury  under  the  instructions  of  tbe 
court  and  to  recover  such  damages  as  be 
bas  sustained,  whether  such  damages  aro^e 
from  one  or  another  or  all  of  such  acts  and 
wrongs  alleged  in  the  complaint  And  all 
acts  or  parts  of  acts  inconsistent  with  this 
act  are  repealed."  Italics  ours.  From  this 
statement  of  tbe  act  of  1898,  it  seems  to  us 
the  circuit  judge  was  In  error  when  he  re- 
quired the  plaintiff  to  reconstruct  his  com- 
plaint by  stating  what  acts  are  negligent  and 
wbat  are  willful,  and  it  is  bo  adjudged. 

Now  we  will  consider  the  defendant's  ex- 
ceptions, which  are  as  follows: 

"First  His  honor  erred  In  refusing  de- 
fendant's motion  to  strike  out,  as  irrelevant 
paragraphs  3,  4,  6,  6,  7,  8,  9,  10,  11,  all  of 
paragraph  12,  except  the  statements  that  the 
plaintiff  purchased  from  the  defendant  a 
ticket  entitling  him  to  transportation  from 
Atlanta  Ga.,  to  Lexington,  Ky.,  for  tbe  sum 
of  $12,  and  all  of  paragraph  13,  except  the 
statement  that  the  plaintiff  took  for  himself 
passage  In  a  sleeping  or  parlor  car  on  the 
passenger  train  of  the  defendant  from  the 
dty  of  Atlanta  to  Lexington,  Ky.,  for  which 
be  paid  the  sum  of  $2.50,  whereas  he  should 
have  held  that  the  only  cause  of  action  al- 
leged in  the  complaint  in  favor  of  the  plain- 
tiff against  the  defendant  is  that  while  in 
Atlanta  he  purchased  from  the  defendant  a 
ticket  entitling  him  to  transportation  from 
Atlanta  to  Lexington,  Ky.;  that  he  also  pur- 
chased accommodation  upon  a  sleeping  or 
parlor  car  of  defendant's  train;  that,  on 
account  of  Insufficient  heating  of  said  sleep- 
ing or  parlor  car,  be  contracted  pneumonia, 
from  which  he  suffered  as  alleged.  Nothing 
else  alleged  in  the  complaint  Is  pertinent  or 
relevant  to  this  issue.  (1)  Paragraph  3  al- 
leges tbe  circumstances  under  which  plaintiff 
went  to  Atlanta,  which  are  totally  irrelevant 
to  his  alleged  cause  of  action.  (2)  Paragraph 
4  alleges  tbe  purchase  of  three  tickets  for 
plaintiff's  party  from  Greenwood  to  Lexing- 
ton, Ky.,  over  defendant's  line  from  Atlanta 
to  Lexington,  and  one  ticket  for  himself  over 
another  line  than  defendant's  from  Green- 
wood to  Atlanta.  The  purchase  of  three 
tickets  was  for  others,  and  the  purchase  of 
the  ticket  for  himself  was  over  another  line 
than  the  defendant's,  and  the  allegations  are 
totally  irrelevant  to  his  alleged  cause  of  ac- 
tion. (3)  Paragraph  4  refers  only  to  the  pur- 
chase of  tickets  for  the  others  of  plaintiff's 
party,  and  Is  totally  Irrelevant  to  his  alleged 
cause  of  action.  (4)  Paragraph  6  is  subject 
to  tbe  same  objection  as  in  3.  (5)  Paragraph 
7  Is  subject  to  tbe  same  objection  as  In  3. 
(6)  Paragraph  8  contains  allegations  of  a 
possible  breach  of  contract  between  the  de- 
fendant and  the  persons  for  whom  the 
tlu-ougb  tickets  were  purchased,  for  which 
they  alone  would  be  entitled  to  sue.  It  bas 
no  relevancy  to  the  plaintiffs  alleged  cause 
of  action.  (7)  Paragraph  9  is  subject  to  tbe 
same  objection  as  in  6.  (8)  Paragraph  10  re- 
fers to  the  ticket  purchased  for  the  trans- 
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portation  of  the  corpse,  and  has  no  relevancy 
to  the  plaintUTs  alleged  cause  of  action.  (9) 
Paragraph  11  Is  objectionable  as  containing 
probative  Instead  of  substantive  facts.  It  is 
also  objectionable  for  the  reason  that  at  the 
time  plaintiff  sustained  no  contractual  rela- 
tion with  defendant,  and  Its  disposition  of 
the  corpse  could  make  no  cause  of  action  In 
favor  of  the  plaintiff.  It  is  also  irrelevant 
to  the  plalntifTs  alleged  cause  of  action.  (10) 
Paragraph  12  contains  simply  the  induce- 
ment for  the  plaintiff  accompanying  the  par- 
ty to  Lexington,  and  is  irrelevant  to  his  alleg- 
ed canse  of  action.  The  failure  of  defend- 
ant to  honor  the  tickets  of  plaintiff's  com- 
panions, even  if  it  could  be  made  the  ground 
of  complaint  by  him,  was  not  the  proximate, 
natural,  or  direct  cause  of  his  trip.  The  alle- 
gation that  plaintiff  purchased  a  ticket  for 
himself  to  Lexiugrton  is  not  objected  to. 
Plaintiff's  mental  anguish,  unaccompanied  by 
Physical  Injury,  would  constitute  no  cause  of 
action.  (11)  Paragraph  13  contains  only  the 
inducement  for  the  plaintiff  taking  a  sleeper, 
which  Is  not  relevant  to  his  cause  of  action. 
What  others  of  the  party  did,  can  add  noth- 
ing to  Ills  cause  of  action. 

"Second.  His  honor  erred  in  not  striking 
out  paragraph  15  upon  the  ground  that  it 
'  contains  inconsistent  allegations  —  negligence 
and  willful  tort 

"Third.  His  honor  erred  tn  not  requiring 
plaintiff  to  elect  which  cause  of  action  he 
would  proceed  to  trial  upon— that  for  negli- 
gence or  that  for  willful  tort;  the  plaintiff 
having  alleged  in  his  complaint  that  the  sev- 
eral acts  of  the  defendant  therein  set  forth 
were  both  negligently  and  willfully  done.  A 
plaintiff  may  allege  that  one  act  was  done 
willfully,  and  that  another  act  was  done 
negligently,  and  perhaps  claim  damages  for 
both  in  his  complaint,  but  he  canno^  allege 
that  the  same  act  or  acts  was  or  were  done 
both  negligently  and  willfully.  He  should  be 
required  to  elect" 

The  multiplication  of  words  will  not  tend 
to  make  clearer,  we  fear,  the  revolution  in 
pleadings  in  actions  ex  delicto  for  damages 
by  the  act  of  1898,  already  cited,  than  what 
we  tiave  already  said  Id  passing  upon  the 
plalntifrs  single  ground  of  appeal.  To  our 
minds,  anything  that  is  connected  with  the 
events  which  constitute  the  plaintifTs  story 
of  his  wrongs  at  the  hands  of  the  Southern 
Railway  Company  may  be  included  in  the 
allegations  of  fact  set  out  in  the  plaintiff's 
complaint.  Whatever  corrective  force  in  the 
law  there  may  be  resides  in  the  circuit  Judge 
in  his  charge  upon  the  law  to  the  Jury.  It 
does  not  reside  tn  the  circuit  Judge,  as  a  i>er- 
son,  to  correct  the  allegations  of  fact  In  the 
complaint,  where  those  allegations  of  fact 
pertain  to  actual  damages  or  exemplary  dam- 
ages sustained  by  the  plaintiff.  But  apart 
from  this  view  of  the  force  of  the  act  of 
1898,  we  must  say  that  we  regard  the  allega- 
tions of  fact  set  out  In  the  complaint  as  noth- 
ing  but  a   connected   history    of    plaintiff's 


wrongs.    We  must  overrule  defendant's  ex- 
ceptions. 

It  is  the  judgment  of  this  court  tliat  the 
order  of  the  circuit  Judge,  so  far  as  the  plain- 
tiff's grounds  of  appeal  are  concerned,  is  re- 
versed, and,  further,  that  such  order  of  the 
circuit  Judge,  so  far  as  the  defendant's 
grounds  of  appeal  are  concerned,  is  affirmed. 

JONES,  J.,  concnrs  in  the  result. 


(«  S.  C.  85) 
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(Supreme  Ciourt  of  South  CaroUna.    April  20k 

1903.) 

DBHID— MORTOAQB^BVIDBNCEI— BURDKN    Or 
PROOF. 

1.  Evidence  examined,  and  deed  absolute  on 
its  ttice  held  not  a  mortgage. 

2.  Where  a  deed  is  absolute  on  its  face,  the 
bnrden  of  proof  is  on  one  alleging  it  to  be  s 
mortgage  to  show  such  tact. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Townsend,  Judge. 

Action  by  Sarah  Ellen  Miller  against  Thom- 
as J.  Price.  From  decree  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

W.  M.  Fitch,  for  appellant  Simeon  Hyde, 
for  respondent 

6ART,  A.  J.  This  Is  an  action  to  have  a 
deed  of  conveyance  declared  to  be  a  mort- 
gage, and  Intended  as  a  security  for  certain 
sums  of  money  borrowed  by  the  plaintiff. 
The  master,  in  his  report,  thus  states  the  is- 
sues raised  by  the  pleadings: 

"The  plaintiff  alleges  that  previous  to  the 
81st  day  of  July,  1900,  she,  being  indebted  to 
the  defendant  In  the  sum  of  $78,  applied  to 
him  for  another  loan  of  $100,  which  amount 
the  defendant  agreed  to  lend  her  upon  con- 
dition that  the  plaintiff  wonld  secure  him  by 
a  conveyance  of  the  property;  that  she 
agreed  to  do  so,  and  thereuiMn  the  defend- 
ant 'loaned  and  advanced'  to  the  plaintiff  the 
said  sum  of  $100,  and  presented  to  her  for 
her  signature  a-  deed  of  conveyance  of  the 
said  property,  which,  In  order  to  carry  ont 
on  her  part  the  said  agreement,  she  executed 
and  delivered  to  him.  The  conveyance  cov- 
ered a  lot  of  land  on  Kracke  street,  and  two 
lots  on  Norman  street  and  Ashton  court,  de- 
scribed In  the  second  paragraph  of  the  com- 
plaint. The  consideration  named  in  the  deed 
was  $200.  The  deed  was  properly  executed 
and  delivered  on  80th  July,  1900,  and  was 
duly  executed  on  81st  July,  1900.  That  the 
said  deed  was  executed  and  delivered  to  the 
defendant  merely  as  security  for  the  repay- 
ment of  the  said  debt  of  $178,  with  the  Inter- 
est thereon,  and  the  expense  of  preparing 
and  recording  the  deed,  'and  was  to  be  and 
become,  as  was  then  and  there  agreed  by 
and  between  the  plaintiff  and  defendant, 
void  and  of  no  effect  whatsoever  upon  the 
repayment  of  the  said  sum  so  therein  named, 
of  $200.' 

1  i.  See  Mortgages,  toI.  S5,  Cent  Dig.  {  K, 
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"The  plaintiff  further  alleges  that  she  Is 
«n  Ignorant  'woman,  and  at  the  time  of  the 
execution  of  the  said  deed  was  sick  in  bed, 
and  that  the  defendant  is  a  real  estate  broker 
in  the  city  of  Charleston,  and  is  a  man  of  ex- 
perience in  the  said  business;  that  the  de- 
fendant had  been  for  some  time  the  agent 
of  plaintUTs  father,  who  in  his  lifetime  was 
the  owntf  of  the  property,  and  since  her  fa- 
ther's death  has  been  the  agent  of  plaintiff, 
having  charge  of  the  said  real  estate  for  her, 
for  the  purpose  of  rent  or  sale,  and  that,  be- 
cause of  those  peculiar  relations  of  trust  and 
confidence,  she  was  Induced  to  convey  the 
said  property  to  him  as  security  as  aforesaid; 
that  the  value  of  the  said  real  estate  is  up- 
ward of  $1,100,  and  the  debt  due  by  plaintiff 
to  defendant  did  not  at  any  time  exceed 
$200;  tliat  since  the  conveyance  to  him  the 
defendant  has  sold  one  of  the  pieces  of 
property  referred  to,  viz.,  the  lot  on  Kracke 
street,  to  one  John  O.  Beard,  trustee,  for  $300, 
and  thus  the  debt  of  plaintiff  has  been  paid 
In  fnll,  and  there  Is  now  In  the  defendant's 
bands  the  overplus  of  $100,  to  which  plaintiff 
Is  entitled.  The  plaintiff  has  applied  to  the 
defendant  for  a  reconveyance  to  her  of  the 
remainder  of  the  said  real  estate,  which  de- 
mand defendant  has  refused. 

"The  answer  of  the  defendant  denies  all 
the  allegations  of  the  complaint,  except  that 
the  conveyance  referred  to  was  made  and 
delivered  to  him,  and  that  he  is  by  profes- 
sion a  real  estate  broker,  and  that  the  said 
real  estate  had  been  In  bis  hands  as  the 
agent  for  the  plaintiff,  which  said  allegations 
he  admlte  For  a  further  defense,  he  al- 
leges that  on  or  before  the  21st  of  March, 
1900,  the  plaintiff  was  indebted  to  him  in 
various  sums,  amounting  to  $80,  and,  to  se- 
cure the  said  Indebtedness,  made  and  deliv- 
ered to  him  her  bond  and  mortgage  in.  the 
penal  sum  of  $160,  dated  21st  March,  1000, 
covering  the  property  described  in  complaint; 
that  thereafter,  to  wit,  from  the  21st  March, 
1900,  to  on  or  about  the  30th  July,  1900,  the 
plaintiff  became  Indebted  to  the  defendant 
In  various  other  sums,  for  various  causes, 
and  'upon  her  request,  and  with  her  consent, 
she  agreed,  upon  the  payment  of  $100,  In 
addition  to  the  amount  secured  by  the  bond 
and  mortgage,  and  the  various  items  of  In- 
debtedness due  by  her  to  the  said  T.  J.  Price, 
to  sell  and  convey  the  property  described  In 
the  complaint,  in  fee  simple,  to  the  said  T. 
J.  Price,  as  at  that  time  the  property  was 
in  veiy  bad  repair,  yielding  no  rent,  and  not 
self-sustaining,  and  she  did  not  have  the 
money  to  repair  the  same  and  make  It  self- 
sustaining;  and,  after  the  negotiations  had 
between  the  plaintiff  and  defendant,  he  ac- 
cepted the  wishes  and  desires  of  the  said 
plaintiff,  and  paid  over  to  her,  upon  the  exe- 
cution of  the  deed  mentioned  in  the  com- 
plaint, the  sum  of  $100  In  cash,  and  thei) 
took  a  conveyance  In  fee  simple  from  the 
plaintiff  to  himself,  dated  30th  July,  190(^ 
the  consideration  In  said  conveyance  being. 


for  convenience,  stated  at  $200— which  con- 
veyance was  duly  recorded.  And  the  de- 
fendant alleges  that  there  was  no  agreement 
whatsoever  of  any  kind  made  or  agreed'  to 
between  him  and  the  plaintiff,  except  that 
the  property  was  to  be  sold  to  him  without 
any  reservation  whatsoever,  for  the  consid- 
eration as  above  stated,  and  that  he  holds 
such  of  the  said  property  as  is  now  in  his 
possession  as  a  purchaser  for  valuable  con- 
sideration, in  fee  simple." 

After  stating  his  findings  of  fact,  the  mas- 
ter concludes  his  report  as  follows: 

"I  do  not  think  it  necessary  to  IncTimber 
this  report  by  going  into  a  detailed  analysis 
of  the  testimony.  It  is  sufficient  to  say  that 
1  am  satisfied  that  there  was  no  such  agree- 
ment between  the  parties  as  that  set  op  by 
the  plaintiff,  namely,  that  this  conveyance 
should  stand  simply  as  a  secority  for  money 
lent  to  plaintiff,  and  should  become  void— of 
no  effect— upon  the  repayment  to  the  defend- 
ant of  the  amoimts  so  advanced.  The  trans- 
action between  the  parties  was,  on  the  side 
of  the  defendant,  entirely  open  and  above- 
board.  The  Instrument  itself  is,  in  terms, 
an  absolute  conveyance.  One  of  the  sub- 
scribing witnesses  to  the  deed  testifies  that  It 
was  read  over  to  the  plaintiff  two  or  three 
times,  and  she  signed  it  willingly,  and  with- 
out any  compulsion  or  undue  persuasion. 
The  plaintiff  Is  a  colored  woman,  but  of  fair 
average  intelllg;ence,  and  It  Is  not  even  pre- 
tended that  she  thought  the  paper  she  signed 
was  anything  but  an  absolute  deed.  Her 
contention  Is  that  she  meant  it  to  be  only  a 
security.  Possibly  so,  but  there  is  nothing  in 
the  testimony  that  persuades  me  that  she 
conveyed  that  Idea  or  intention  to  the  de- 
fendant, or  that  he  received  the  deed  with 
any  such  understanding.  On  the  contrary, 
he  at  once  proceeded  to  treat  the  property  as 
his  own,  and  to  exercise  rights  of  ownership 
over  It.  Persons  who  do  solemn  acts  must 
'abide  the  results  of  those  acts,  and  not  ex- 
pect courts  to  relieve  them  from  the  conse- 
quences of  their  own  Indiscretion.  Undoubt- 
edly there  are  cases  where  courts  will  declare 
an  instrument,  on  its  face  an  absolute  deed, 
to  be  In  Intent  and  actually  a  mortgage,  Just 
as  there  are  cases  where  a  deed  will  be  set 
aside  for  fraud,  for  glaring  inadequacy  of 
price,  or  for  undue  advantage  taken  of  one 
of  the  parties  by  a  person  who  bears  a  fidu- 
ciary relation  to  that  party.  But  I  do  not 
find  any  of  these  elements  in  this  case.  The 
price  given  was  comparatively  small,  but 
property  at  the  time  was  extremely  depress- 
ed; and,  though  a  larger  price  might  even- 
tually have  been  obtained,  yet  that  would 
have  taken  time  and  much  effort,  and  the 
plaintiffs  need  for  the  money  was  immedi- 
ate. No  fraud  nor  undue  influence  nor  hu- 
proper  concealment  has  been  proved  against 
the  defendant.  The  cases  of  McHall  v.  Hall, 
41  8.  O.  168,  19  S.  E.  807,  Petty  v.  Petty,  52 
S.  C.  64,  29  S.  E.  406,  and  Shiver  v.  Arthur, 
64  8.  O.  184,  82  S.   B.  810,  relied  upon  by 
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defendant's  counsel,  seem  conclusive  of  this 
case;  but,  Independently  of  the  authority  of 
decided  cases,  it  is  clear  to  me,  under  the 
tSktB  of  this  case,  and  the  general  principles 
of  law,  that  the  relief  sought  for  in  the  com- 
plaint must  be  denied,  and  I  so  find  and  re- 
port as  matter  of  law.  I  recommend  that  the 
complaint  be  dismissed,  with  costs." 

On  hearing  the  exceptions,  this  report  was 
reversed  by  the  circuit  court,  and  the  de- 
fendant has  appealed  to  this  court 

The  practical  question  presented  by  the  ex- 
ceptions Is  whether  his  honor  the  circuit 
Judge  erred  In  his  finding  that  the  deed  of 
conveyance,  although  absolute  on  its  face, 
was  intended  as  a  mortgage.  The  rule  of 
law  applicable  to  this  case  Is  thus  stated  in 
Shiver  v.  Arthur,  64  S.  G.  184,  32  S.  E.  310: 
"In  order  to  settle  the  practice  as  to  the  bur- 
den of  proof  in  such  cases,  the  court  takes 
occasion  to  state  It  as  follows:  (1)  An  In- 
strument of  writing  Is  what  upon  Its  face  It 
purports  to  be.  (2)  The  complaint  must  con- 
tain the  necessary  allegation  that  the  deed, 
though  absolute  on  Its  face,  was  Intended  as 
a  mortgage.  (3)  These  allegations  must  be 
sustained  by  testimony  prima  facie  showing 
that  they  are  true.  When  this  is  done,  it 
removes  the  presumption  arising  from  the 
fact  that  a  paper  is  presumed  to  l>e  what  Its 
face  Imports.  (4)  When  this  is  done,  It  Is  In- 
cumbent on  the  mortgagee  to  remove  the  in- 
ference that  may  be  drawn  from  such  prima 
facie  showing.  This  is  sometimes  spoken  of 
as  a  burden  of  proof,  but  It  is  simply  maldng 
it  Incumbent  on  the  mortgagee  to  disprove 
the  case  as  then  made." 

The  complaint  does  not  allege  fraud,  undue 
Influence,  or  concealment  of  facts  on  the  part 
of  the  defendant.  Nor  was  there  any  testi- 
mony showing  an  agreement  by  the  grantee 
to  reconvey  the  property  to  the  plaintifl.  The 
master.  In  his  report,  finds  that  "at  the  time 
of  the  transaction  between  the  parties  the 
houses  on  the  lots  were  'in  very  bad  repair, ' 
and  had  been  for  a  long  time  without  ten- 
ants. The  defendant  had  endeavored  to  sell 
them  without  success.  It  may  be  fairly  con- 
cluded that  In  the  condition  of  the  premises  In 
July,  1900,  these  lots  were  very  undesirable 
property  for  any  one  who  did  not  have  the 
money  to  put  the  buildings  In  tenantable  or- 
der and  to  keep  down  the  taxes." 

When  the  defendant  paid  to  the  plalntlfC 
the  balance  of  the  $100,  she  executed  the  fol- 
lowing receipt:  "Received,  Charleston,  8.  O., 
July  Slst,  1000,  from  Thomas  J.  Price,  nine- 
ty-five •o/ioo  dollars  bal— in  full  of  all  de- 
mands to  date  for  property  Ashton  and 
Kracke  streets.  $9S.00.  Sarah  Ellen  Smith." 
The  plaintiff  wanted  the  $100  because  she 
was  soon  to  be  married.  The  plaintiff  secur- 
ed the  former  loans  to  her  by  the  defendant 
by  a  mortgage  of  the  property,  and  it  Is  but 
reasonable  to  suppose  that  she  would  have 
executed  another  mortgage  if  the  $100  was 
Intended  merely  as  a  loan.  The  testimony 
Impresses  us  that  the  plaintiff  Intended  to 


sell  the  property  to  the  defendant,  but  aft- 
erwards became  dissatisfied  with  the  trans- 
action. 

It  Is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 


(66  8.  C.  US) 

STATE  ex  reL  FARR  et  al..  Public  Works 
Com'ra,  v.  YOUNG,  Mayor,  et  al. 

(Supreme  Court  of  South  Carolina.    April  20, 
WOS.) 

APPBAI.-MANDAMUS— MUNICIPAL    CORPORA- 
TIONS—SEWBRAOE  COMMISSION- 
RIGHT  TO  FUNDS. 

1.  A  party  obeying  a  writ  of  m&ndamas  is 
not  thereby  deprived  of  his  right  to  appeal. 

2.  Act  l<*eb.  27,  1802  (23  St  at  Large,  p. 
1040),  relating  to  the  erection  of  sewer  systems, 
provides  that  any  municipal  corporation  may 
establish  a  system  of  sewerage,  and  elect  a 
sewerage  commission,  which  shall  have  charge 
of  the  system  of  sewerage.  Held  that  where  a 
town  council  is  about  to  proceed  under  such  act 
to  elect  a  sewerage  commission,  a  committee  of 
public  works  elected  by  the  town  council,  as 
provided  by  Act  March  2,  1896  (22  St  st 
Large,  p.  83),  has  so  right  to  the  possession 
and  control  of  sewerage  bonds,  or  the  proceeds 
thereof,  as  against  the  town  couuclL 

Appeal  from  O>mmon  Pleas  Circuit  Court 
of  Union  County;  Townsend,  Judge. 

Application  by  the  state,  on  the  relation  of 
F.  M.  Farr  and  others,  board  of  commission- 
ers of  public  works  of  Union,  against  Mac- 
beth Young,  mayor,  and  others.  From  a  de- 
cree granting  the  writ  defendants  appeal. 
Reversed. 

The  facts  are  thus  set  out  In  the  decree  of 
bis  honor  the  circuit  Judge: 

"This  is  a  petition  on  the  part  of  the  pe- 
titioners asking  that  a  writ  of  mandamus  do 
issue,  commanding  and  requiring  the  re- 
spondents to  deliver  and  turn  over  to  the 
petitioners  certain  money  which  it  Is  alleged 
iB  In  the  hands  of  the  respondents,  arising 
from  the  assessment  levying,  and  collecting 
of  taxes  In  the  town  of  Union  for  the  purpose 
of  creating  a  sinking  fund  for  the  payment 
of  bonds  which  the  town  of  Union  Issued  for 
the  purpose  of  erecting,  enlarging,  and  oper- 
ating its  waterworks  and  electric  plants,  and 
also  certain  money  which  was  received  by 
the  respondents  from  the  sale  of  certain 
bonds  which  were  Issued  and  sold  by  thi> 
town  of  Union  for  the  purpose  of  erecting 
and  constructing  a  system  of  sewerage  in  the 
said  town.  It  Is  admitted  that  the  petitioners 
are  the  duly  elected  board  of  commissioners 
of  public  works  for  the  town  of  Union,  and 
that  the  respondents  are  the  duly  elected  In- 
tendant  aldermen,  and  clerk  and  treasnrer 
of  said  town.  It  la  further  admitted  that  the 
respondents  did  assess,  levy,  and  collect  cer- 
tain taxes,  amounting  In  all  to  the  sum  of 
$1,950,  for  the  purpose  of  creating  a  sinking 
fund  In  order  to  retire  and  pay  the  bonds 
which  the  town  of  Union  had  Issued  for  the 
purpose  of  erecting,  operating,  and  enlarging 

f  L  8m  Mandamus,  voL  13.  Cent  Ols.  i  4X1. 
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Its  waterwoito  and  electric  light  plants,  and 
that,  under  the  act  of  the  Legislature  of  this 
state,  said  sinking  fund  ought  to  have  been 
turned  over  and  delivered  to  the  petitioners, 
as  board  Of  commissioners  of  public  works. 
It  Is  also  admitted  that  on  the  23d  of  August, 
1900,  an  election  was  held  for  the  purpose  of 
authorizing  the  issuing  of  (35,000  In  bonds  of 
the  town  of  Union,  to  be  used  In  constructing 
a  system  of  sewerage  In  said  town,  and  that 
a  majority  of  the  qualified  electors  voted  tn 
favor  of  the  issuing  of  these  bonds.  It  Is 
further  admitted  that  on  the  8d  of  Septem- 
ber, 1900,  the  town  council  of  said  town,  by 
an  ordinance  duly  passed,  authorized  the 
Issuing  of  these  bonds,  and  that  on  April  IS, 
1902,  an  agreement  was  made  for  the  sale 
thereof,  and  that  said  bonds  were  received 
by  the  respondents  herein  on  May  9,  1902, 
and  were  then  signed  and  deposited  in  Nich- 
olson's Bank,  (n  said  town,  and  that  on  May 
27,  1902,  a  credit  for  the  purchase  money 
thereof,  amounting  to  $35,391.86,  was  placed 
to  the  credit  of  the  respondents  herein,  as 
mayor  and  aldermen  of  the  said  town.  The 
respondents.  In  their  return,  claim  that  the 
writ  of  mandamus  ought  not  to  Issue,  re- 
quiring them  to  deliver  to  the  petitioners  any 
of  the  aforesaid  moneys,  for  the  reason,  as 
they  say,  that  all  sums  arising  from  the  levy- 
ing and  collecting  of  taxes  for  the  purpose  of 
creating  a  slnkli^g  fund  has  been  turned 
over  by  them  to  what  Is  called  a  'sinking 
fund  commission,'  elected  by  the  town  coun- 
cil, and  that  the  same  has  been  invested  In 
building  and  loan  stock,  and  is  not  wlthlu 
their  control.  They  further  claim  that  the 
moneys  arising  from  the  sale  of  the  bonds  is- 
sued for  the  purpose  of  constructing  a  sys- 
tem of  sewerage  is  lawfully  in  their  hands 
and  under  their  control,  and  that  there  Is  no 
authority  of  law  for  deliveriqg  the  same 
to  the  petitioners  herein.  '  I  cannot  concur 
in  this  view.  The  act  of  the  General  Assem- 
bly, approved  the  2d  of  Ma/ch,  1896  (22  St 
at  Large,  p.  83),  creates  the  board  of  com- 
missioners of  public  works,  and  expressly 
provides  that  bonds  Issued  under  this  act 
shall  be  turned  ovw  to  this  board  of  commis- 
sioners. By  the  act  of  the  General  Assembly 
approved  the  11th  of  February,  1897  (22  St. 
at  Large,  p.  410),  and  by  an  act  approved 
the  2d  of  March,  1897  (22  St  at  Large,  p. 
453),  municipalities  were  authorized  to  issue 
bonds,  among  other  things,  for  the  purpose 
of  establishing  or  enlarging  a  sewerage  sys- 
tem or  plant  Nothing  Is  said  in  these  two 
last  acts  as  to  who  is  to  control  and  possess 
these  bonds;'  but  by  an  act  of  the  Legisla- 
ture of  this  state  approved  March  5,  1897  (22 
St  at  Large,  p.  505),  amending  the  first  sec- 
tion of  the  act  of  the  General  Assembly  ap- 
proved the  2d  of  March,  1896,  authority  Is 
also  given  to  cities  and  towns  to  Issue  bonds, 
under  certain  conditions  therein  expressed, 
for  the  purpose  of  erecting  or  constructing 
a  sewerage  system;  and  in  this  act  it  pro- 
vides that  when  said  bonds  shall  be  Issued, 


they  shall  be  turned  over  to  the  board  of 
commissioners  of  public  works  of  the  city  or 
town  so  issuing  them.  These  three  last  acts 
were  all  passed  at  the  same  session  of  the 
Legislature,  and  must  be  construed  together, 
so  as  to  arrive  at  what  was  the  intention  of 
the  lawmaking  power  of  the  state.  So  con- 
struing them,  I  must  hold  that '  when  the 
bonds  in  question  were  so  voted,-  ordered  to 
be  Issued,  and  Issued,  It  was  the  lega\  duty 
of  the  authorities  of  the  town  or  city  Is- 
suing them  to  turn  them  over  to  the  board 
of  commissioners  of  public  works.  This  be- 
ing so,  I  hold,  as  matter  of  law,  that  the  pe- 
titioners herein  are  entitled,  in  their  offic^ial 
capacity,  to  the  custody  of  the  funds,  which 
have  been  created  as  a  sinking  fund,  and  to 
the  bonds  Issued  for  the  purpose  of  con- 
structing a  sewerage  system  in  the  town  of 
Union,  or  to  the  proceeds  thereof,  If  said 
bonds  are  not  in  the  custody  and  control 
of  the  respondents.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  respondents 
do  forthwith  turn  over  and  deliver  to  the 
petitioners  all  moneys  in  their  hands,  or  in 
the  hands  of  any  of  their  agents,  belonging 
to  the  sinking  fund  created  for  the  purpose 
of  retiring  the  waterworks  and  electric  light 
plant  bonds  which  have  been  Issued  by  this 
town,  and  also  that  they  turn  over  and  de- 
liver to  the  petitioners  herein  the  proceeds 
arising  from  the  sale  of  the  bonds  which 
have  been  Issued  for  the  purpose  of  creating 
a  system  of  sewerage,  and  that  a  writ  of 
mandamus  do  issue  from  this  court,  requir- 
ing them  to  comply  with  the  terms  of  this 
order." 

The  defendants  appealed  from  said  order 
on  exceptions  assigning  error  as  follows: 

"CD  In  not  holding  that  the  act  of  March  2, 
1896,  and  the  amendments  thereof,  did  not 
provide  and  require  that  any  bonds  voted  for 
and  authorized  thereunder  should  be  turned 
over  to  the  board  of  commissioners  of  public 
works  created  by  it,  and  that  any  bonds  for 
providing  a  sewerage  system,  issued  under 
any  subsequent,  Independent,  general  act  of 
the  General  Assembly,  dealing  fully  with  the 
whole  subject  should  be  held  and  the  pro- 
ceeds disbursed  by  the  persons  empowered 
by  It  to  handle  and  control  said  bonds,  dis- 
burse the  proceeds,  and  construct  and  main- 
tain the  sewerage  system,  and  that  under  the 
provisions  of  the  act  of  February  27,  1902 
(23  St  at  Large,  p.  1040),  petitioners  were 
not  entitled  to  the  bonds  in  dispute  herein, 
or  the  proceeds  thereof. 

"(2)  In  not  holding  that  the  sewerage  bonds 
In  this  case  were  not  Issued  under  the  act  of 
March  2,  1896,  but  under  the  act  of  Feb- 
ruary 27,  1902,  and  that  petitioners  had  no 
right  to  the  sewerage  bonds  Issued  In  this 
case  on  May  9,  1902,  or  the  proceeds  there- 
of, and  bad  no  power,  under  any  of  the  acts 
of  the  General  Assembly,  to  disburse  the 
proceeds,  or  to  contract  for,  construct  or 
maintain  a  system  of  sewerage. 

"(3)  In   overlooking   and   not  considering 
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the  act  of  S'ebruory  27,  1902,  or  Its  effect 
upon  the  act  of  March  2,  1896,  so  far  as  the 
same  relates  to  a  system  of  sewerage. 

"(4)  In  not  holding  that  the  act  of  Febru- 
ary 27, 1902,  repealed  necessarily  any  and  all 
the  proTislons  of  the  act  of  March  2,  1896, 
velating  to  sewerage,  inconsistent  therewith, 
and  that  if  there  is  any  provision  in  said  act 
giving  petitioners  control  of  the  bonds  is- 
sued for  sewerage,  and  the  proceeds  thereof, 
the  akme  Is  Inconsistent  and  Irreconcilable 
with  the  act  of  February  27,  1902,  and  is  re- 
pealed by  necessary  Implication. 

"<5)  In  not  holding  that  even  If  the  act  of 
March  2, 1896,  and  amendatory  acts,  made  pe- 
titioners the  proper  depository  of  bonds  for 
sewerage,  when  Issued,  still  said  act  does  not 
give  them  any  power  or  right  to  contract  for 
or  construct  said  sewerage  system,  or  dis- 
burse the  proceeds  of  said  bonds,  and  that 
after  the  sale  of  said  bonds  by  the  town  coun- 
cil, as  In  this  case,  that  petitioners  had  no 
right  to  the  proceeds  thereof  in  the  hands  of 
the' town  council. 

"(6)  In  not  holding  that  the  act  of  March 
2,  1896,  is  nnconstltutional.  In  that  it  au- 
thorizes an  election  upon  the  petition  signed 
by  a  majority  of  the  freehold  voters,  instead 
of  a  majority  of  the  freeholders,  or  at  least 
the  section  authorizing  the  Issuing  of  the 
bonds,  and  their  delivery  to  petitioners,  and 
that  the  bonds  will  be  presumed  to  have 
been  authorized  under  the  act  of  March  9, 
1896  (22  St.  at  Large,  p.  88),  and  the  amend- 
ment of  February  11,  1897  (22  St.  at  Large, 
p.  410),  and  that  under  these  acts  petition- 
ers have  no  right  to  the  fund  arising  from  the 
sewerage  bonds. 

"(7)  In  not  holding  that  the  words  'or  sew- 
erage,' wherever  they  occur  in  section  1  of 
the  amended  act,  as  declared  It  shall  read 
after  amendment,  are  an  Illegal  and  unwar- 
ranted interpolation,  and  are  not  a  legal 
amendment  of  and  part  of  the  act  of  March 
2,  1896,  and  gave  petitioners  no  right  to  the 
sewerage  bonds,  or  the  proceeds  thereof. 

"(8)  In  not  holding  that  the  act  of  Febru- 
ary 27,  1902,  covered  the  whole  subject-matter 
of  sewerage  bonds,  their  management  and 
control,  and  the  construction  and  mainte- 
nance of  sewerage  systems  in  towns  and 
cities,  and  under  said  act  the  petitioners 
have  no  right  to  the  proceeds  of  the  sewerage 
bonds  In  question. 

"(9)  In  decreeing  that  the  petitioners  are 
entitled  to  the  sewerage  bond  fund,  and  or- 
dering the  same  turned  over  to  them,  and  in 
authorizing  the  Issuing  of  a  peremptory  writ 
of  mandamus  to  enforce  compliance  there- 
with." 

The  exception  raising  the  constitutionality 
of  the  act  of  March  6,  1897,  was  abandoned. 

J.  Clougb  Wallace,  for  appellants.  Munro 
&  Sanders,  for  respondents. 

GARY,  A.  J.  (after  stating  the  facts).  It 
is  contended  by  the  respondents  that  all 
questions  raised  by  this  appeal  are  now  pure- 


ly speculative,  inasmuch  as  the  appellant* 
the  tovra  council  of  the  town  of  Union  have 
compiled  with  the  order  of  the  circuit  court, 
and  turned  over  to  the  respondents  the  board 
of  commissioners  of  public  works  all  moneys 
belonging  to  the  Sinking  fund  or  arising  from 
the  sale  of  the  sewerage  bonds,  and  that  the 
appeal  should  therefore  be  dismissed.  The 
appellants  had  the  right  to  appeal  from  the 
order  of  the  circuit  court  allowing  the  writ 
of  mandamus  to  issue.  Pinckney  v.  Hene- 
gan,  2  Strob.  250,  48  Am.  Dec.  692;  Mat- 
thews T.  Nance,  49  S.  O.  322,  27  S.  E.  100. 
The  appeal,  however,  did  not  act  as  super- 
sedeas. Pinckney  v.  Henegan,  supra.  The 
compliance  by  the  appellants  with  the  writ  o( 
mandamus  was  not  voluntary,  but  compul- 
sory, as  they  would  have  subjected  them- 
selves to  proceedings  in  contempt  if  they  had 
refused  to  obey  the  writ  To  sustain  the 
contention  of  the  respondents  would  prac- 
tically deny  to  the  appellants  the  right  of 
appeal. 

The  vital  question  In  this  case  is  whether 
the  circuit  court  erred  in  its  rulings  that  the 
sewerage  bonds  should  be  turned  over  to 
the  board  of  commissioners  of  public  works. 
In  paragraph  12  of  the  petition  it  is  alleged 
"that  your  petitioners  are  informed  and  be- 
lieve that  the  respondents  herein,  contrary 
to  the  act  of  the  General  Assembly  of  this 
state,  are  about  to  undertake  to  erect,  con- 
struct, and  operate  a  system  of  sewerage  In 
said  town,  and  in  so  doing  are  proceeding 
beyond  the  authority  given  them  in  said  act 
•  •  *"  In  the  return  to  the  rule  to  show 
cause  the  defendants  say:  "Answering  para- 
graph numbered  12  of  the  petition,  these  re- 
spondents allege  that  at  the  next  regnlar 
meeting  of  the  town  council  of  the  town  of 
Union,  to  be  held  on  Monday  night,  next, 
the  14th  Inst.,  these  respondents  intend  to 
take  initiatory  steps  to  establish  a  sewerage 
system  for  the  town  of  Union,  and  to  elect  a 
sewerage  commission,  in  accordance  with  the 
provisions  of  the  act  of  the  General  Assem- 
bly of  this  state  approved  the  27th  day  of 
February,  1902." 

Sections  1  and  2  of  an  act  entitled  "An  act 
to  empower  municipal  corporations  to  erect 
and  enlarge  their  sewer  systems  by  commis- 
sions, and  to  prescribe  their  powers  and  du- 
ties," approved  the  27th  day  of  February, 
1902,  are  as  follows  (23  St  at  Large,  pp. 
1040,  1041): 

"Section  1.  That  any  municipal  corporation 
in  this  state  which  is  about  to  enlarge,  ex- 
tend or  establish  a  system  of  sewerage  there- 
in may  by  Its  mayor  or  aldermen,  ac  in- 
tendant  and  wardens,  or  city  or  towa  coun- 
cils, elect  five  or  seven  of  its  cltlzena,  who 
shall  be  freeholders  therein,  as  a  sewerage 
commission,  which  shall  be  knovni  and  desig- 
nated as  the  sewerage  commission  of  eucb 
municipal  corporation,  who  shall  continue  as 
such  for  a  term  of  two  years  and  natll  their 
successors  are  elected,  or  until  the  enlarging, 
extending  or  establishment  Of  Its  arstem  of 
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tewerage  Is  fully  completed  as  contemplated 
under  the  laws  and  ordinances  proridinjr 
therefor:  provided,  that  not  more  than  three 
persons  so  elected  as  members  of  said  com- 
mission shall  be  members  of  the  body  elect- 
ing sncb  commlBBlon.  Any  vacancy  occurring 
In  said  commission  shall  be  filled  by  election 
as  hereinbefore  provided;  and  any  member 
thereof  may  be  removed  for  cause  by-  any 
such  city  or  tovrn  council  The  members  of 
such  commission  before  entering  upon  their 
duties  shall  take  the  same  oaths  required  of 
members  of  the  body  electing  them. 

"Sec.  2.  It  Shan  be  the  duty  of  such  Bewa<- 
age  commission,  subject  to  the  approval  of 
such  dty  or  tolvn  council,  to  advertise  for 
bids  for  at  least  thirty  days  in  two  or  more 
newspapers  for  the  work  to  be  done,  for 
material  to  be  used  therein,  with  the  right  to 
reject  any  and  all  bids,  and  to  enter  Into  con- 
tracts with  the  lowest  responsible  bidders 
thereon,  and  to  secure  competent  persons,  if 
deemed  advisable,  to  superintend  the  con- 
Btmction  thereof,  and  counsel  and  advise  In 
matters  relating  thereto.  Such  commission 
shall  have  the  construction  of  the  system  of 
sewerage  in  charge,  and  shall  organize  by 
electing  one  of  its  members  as  chairman 
thereof  and  a  secretary,  which  may  be  the 
same  person,  as  a  clerk  of  such  city  or  town 
council.  A  permanent  record  shall  be  made 
and  kept  by  the  said  commission  of  all  its 
proceedings,  contracts  and  other  matters 
done  and  performed  by  It,  including  an  ac- 
curate plan  of  the  work  done,  showing  the 
situation  of  the  sewerage  pipes,  man-holes, 
water-Sashes  and  all  other  things  relating 
thereto  tfa&t  should  be  shown.  And  such 
records  shall  be  open  at  all  times  to  the  In- 
spection of  any  citizen  of  such  corporation 
and  to  the  city  or  town  council  thereof,  and 
shall  be  turned  over  to  such  dty  or  town 
council  as  a  permanent  record  thereof  with 
all  convenient  speed  on  the  completion  of 
Its  work.  No  such  sewerage  commission 
shall  expend  more  money  In  the  enlarging, 
extending  or  establishing  such  system  of  sew- 
erage than  has  been  appropriated  therefor  ac- 
cording to  law;  and  all  payments  for  mate- 
rial furnished  and  work  performed  shall  be 
made  by  the  treasurer  of  such  city  or  town 
council  on  warrants  issued  by  such  commis- 
sion and  approved  by  such  city  or  town 
council.  No  member  of  any  such  commis- 
sion shall  be  permitted  to  enter  into  any  con- 
tract with  such  commission  for  furnishing 
materials  or  tor  the  construction  of  any  of 
the  work  of  such  sewerage  system." 

By  this  act  the  town  council  haS  the  power 
to  elect  a  sewerage  commission.  The  record 
shows  that  the  town  council  is  desirous  of  ex- 
ercising this  power.  The  second  section  of 
the  act  contains  the  permission  that  "no  such 
•ewerage  commission  shall  expend  more  mon- 
ey in  the  enlarging,  extending  or  establish- 
ing such  system  of  sewerage  than  has  been 
appropriated  therefor,  according  to  law;  and 
all  payments  for  material  furnished  and  work 


performed  shall  be  made  by  the  treasurer  of 
such  city  or  town  council  on  warmnts  issued 
by  such  commission  and  approved  by  such 
city  or  town  coundL"  This  and  the  other 
provisions  of  the  act  are  wholly  inconsistent 
with  the  idea  that  the  board  of  commission- 
ers of  public  works  should  have  the  control 
and  management  of  the  sewerage  bonds. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed 
and  the  petition  dismissed. 


(«  s.  C.  lOT) 
BATTBT  V.  EOnOHT  et  aL 

(Supreme  Ooml  of  Sonth  Carolina.    April  20, 
1903J 

FRAUDULBNT  CONVEYANCB-CHATTBL  MORT- 
QAOS  SALS. 

1.  A  son  of  a  chattel  mortgagor,  as  assignee 
of  the  mortgage,  advertised  the  property  for 
sale,  and  bought  the  same.  The  evidence  tend- 
ed to  show  that  the  purchase  was  probably 
with  money  furnished  the  son  by  the  father. 
After  negotiations  between  the  father  and  one 
holding  a  junior  mortgage  for  an  extension  of 
time,  the  property,  valued  at  over  $125,  was 
sold  for  $30.  Held,  that  the  sale  would  be  set 
aside  as  fraudulent  at  the  instance  of  the 
junior  mortgagee. 

Appeal  from  Ciommon  Pleas  Circuit  Court 
of  Laurens  County;  Gage,  J. 

Action  by  George  M.  Battey  against  B.  E. 
Kulght,  A.  L.  Ballentlne,  Wm.  B.  Knight, 
and  Jno.  A.  Ballentlne.  From  decree  in  favor 
of  plaintiff,  defendants  appeal.    Modified. 

Plaintiff  presents  the  following  exceptions: 

"(1)  Because  his  honor  erred  in  not  sus- 
taining plalntltrs  fifth  exception  to  the  report 
of  Ii.  W.  Slmkins,  special  referee,  which  ex- 
ception was  as  follows:  "Because  the  referee 
erred  In  holding  that  the  tender  made  by 
Geo.  M.  Battey  to  W.  B.  Knight  and  John 
A.  Ballentlne  did  not  divest  them  of  title  to 
the  property,  and  in  not  holding  that  said 
tender  destroyed  the  lien  of  the  Sullivan 
Hardware  Company  mortgage.' 

"(2)  Because  his  honor  erred  in  not  holding 
that  the  tender  made  by  George  M.  Battey 
to  W.  B.  Knight  and  John  A.  Ballentlne  de- 
stroyed the  lien  of  the  Sullivan  Hardware 
Company  mortgage. 

"(3)  Because  his  honor  erred  in  directing 
that  the  sum  of  $33  and  interest  be  paid  to 
W.  B.  Knight  and  John  A.  Ballentlne,  or  their 
attorneys,  out  of  the  proceeds  arising  from 
the  sale  of  the  said  engine  and  boiler,  when 
it  appeared  that  the  Hen  of  the  Sullivan 
Hardware  Company  mortgage  had  been  dis- 
charged by  tender  of  the  amount  due  there- 
on." 

Defendants  present  the  following  excep- 
tions: 

"(1)  Because  his  honor  erred  in  sustaining 
plaintifTs  exceptions  to  referee's  r^ort  de- 
daring  the  sale  of  the  engine  and  boiler  un- 
der the  SnlUvan  Hardware  Company  null 
and  void,  and  in  ordering  a  sale  of  the  said 
property. 
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"(2)  He  erred  In  finding  that  defendants, 
W.  B.  Knight  and  John  A.  Ballentlne,  knew 
of  plaintiff's  mortgage,  and  that  the  sale  that 
they  made  under  the  Sullivan  Hardware 
Company's  mortgage  was  at  the  instance  ot 
B.  Eu  Knight,  and  said  sale  was  made  with 
intent  to  defeat  plaintiff's  mortgage,  and  was 
null  and  void. 

"(S)  He  erred  In  holding  that  B.  E.  Knight 
had  anything  to  do  with  said  sale,  except  as 
an  agent  of  W.  B.  Knight  and  J.  A.  Ballen- 
tlne in  writing  out  and  posting  notice  of  sale: 
and  he  erred  in  not  holding  that  B.  K. 
Knight's  connection  with  said  sale  was  open, 
and  nothing  more  than  he  had  a  right  to  do. 

"(4)  Because  he  erred  in  not  holding  that 
the  sale  of  the  engine  and  boiler  under  the 
Sullivan  Hardware  Company's  mortgage  by 
W.  B.  Knight  and  J.  A.  Ballentlne  was  in  ac- 
cord with  the  terms  of  said  mortgage,  after 
giving  public  notice  as  required  by  the  said 
mortgage,  and  the  property  purchased  by 
them  thereunder  was  free  from  the  lieti  of 
the  plaintiff's  mortgage,  and  that  W.  B. 
Knight  and  J.  A.  Ballentlne  were  not  bound 
by  Intent  or  knowledge  of  their  codefendant, 
B.  R  Knight. 

"(5)  Because  no  law  required  W.  B.  Knight 
and  J.  A.  Ballentlne  to  give  actual  notice  to 
the  plaintiff,  or  his  attorney,  of  their  Intend- 
ed sale  bf  the  property  under  the  Sullivan 
Hardware  Company's  mortgage. 

"(6)  Because  the  plaintiff  is  barred  by  his 
laches  in  now  seeking  to  set  aside  a  sale  of 
the  property  under  a  valid  mortgage,  after 
'  legal  advertisement,  after  he  had  actual  and 
constructive  notice  of  the  Sullivan  Hardware 
Company  mortgage  and  its  terms. 

"(7)  Because  he  should  have  found  that  W. 
B.  Knight  and  J.  A.  Ballentlne  were  the  legal 
holders  for  value  of  the  Sullivan  Hardware 
Company's  mortgage  and  note,  and  had  a 
right  to  advertise  and  sell,  and  purchase,  the 
property  contained  therein,  and  that  they 
advertised  the  property  as  required  by  the 
mortgage,  and  that  they  were  bona  fide  pur- 
chasers of  the  same,  and  that  their  title  could 
not  be  affected  by  plaintiff's  claim  under  bis 
second  mortgage." 

F.  P.  McOowan,  for  appellants.  W.  R. 
Rlchey,  for  respondent. 

POPE,  0.  J.  The  questions  here  presented 
for  consideration  are  those  exceptions  pre- 
sented on  the  one  hand  by  the  plaintiff  to  the 
decree  pronounced  by  his  honor  Judge  Gage, 
and  on  the  other  hand  by  those  of  the  de- 
fendants to  the  same  decree.  A  brief  state- 
ment of  facts  may  not  be  amiss.  It  seems 
that  In  the  year  1893  the  defendante  B.  E. 
Knight  and  A.  L.  Ballentlne,  for  value,  gave 
a  mortgage  of  certain  personal  property,  to 
wit,  an  engine  and  boiler,  to  the  Sullivan 
Hardware  Company,  to  secure  their  indebted- 
ness to  the  same,  which  said  indebtedness 
was  all  paid,  except  the  sum  of  $33,  on  the 
Sth  day  of  December,  1898,  at  which  date  It 
(the  chattel  mortgage)  was  assigned  to  the 


defendants  WiUIam  B.  Benight  and  Joha  A. 
Ballentlne  upon  the  payment  of  the  sum  of 
$33;  that  on  the  27th  of  January,  1898,  the 
defendants  B.  E.  Knight  and  A.  L.  Ballenttne 
executed  four  notes,  each  for  $121.46,  unto 
the  plaintiff,  George  M.  Battey,  and,  to  se- 
cure said  four  notes,  executed  their  chattel 
mortgage  to  said  George  M.  Battey  on  the  ar- 
ticles of  property  already  mortgaged  by  them 
to  the  Sullivan  Hardware  Company,  along 
with  otbei'  personal  property  not  included  in 
Sullivan  Hardware  Company's  mortgage. 
Both  of  said  chattel  mortgages  were  duly  re- 
corded In  the  office  of  the  register  of  mesne 
conveyances  for  Laurens  county,  wherein  all 
of  the  defendants  resided;  that  the  said  B. 
E.  Kulght  and  A.  L.  Ballentlne  failed  to  pay 
In  full  their  indebtedness  to  George  M.  Bat- 
tey, and  the  condition  of  said  chattel  mort- 
gage was  broken.  In  November,  1899,  W.  R. 
Bichey,  Esq.,  as  the  attorney  for  said  George 
M.  Battey,  wrote  to  said  B.  E.  Knight  and  A. 
L.  Ballentlne  that  the  claims  of  plaintiff, 
Battey,  were  In  his  hands  for  collection.  On 
the  Sth  day  of  December,  1899,  the  said  B.  B. 
Knight  came  to  the  law  office  of  W.  R.  Rlch- 
ey, Esq.,  and  asked  60  days'  extension  of  time 
in  which  to  pay  Battey's  debt,  and  W.  R. 
Rlchey,  Esq.,  agreed  to  do  so  tf  his  client, 
Battey,  would  so  authorize,  which  the  latter 
did  by  letter.  On  the  same  Sth  December, 
1899,  the  defendant  B.  E.  Knight  went  with 
Ids  son  and  codefendant  William  B.  Knight 
to  the  office  of  George  S.  McCravey,  who  was 
the  sheriff  of  Laurens  county,  and  at  their 
request  said  McCravey  prepared  a  notice  of 
the  foreclosure  of  the  Sullivan  Hardware 
Company's  mortgage,  of  which  William  B. 
Knight  and  John  A.  Ballentlne  claimed  to  be 
assignees,  on  the  12tb  December,  1899,  and 
copies  of  the  notice  of  said  foreclosure  were 
posted  at  three  public  places  In  the  upper 
part  of  Laurens  county,  but  none  of  such  no- 
tices were  posted  on  the  courthouse  door  at 
Laurens,  S.  C.  On  the  12th  December,  1890. 
a  sale  of  said  personal  property  Included  in 
the  Sullivan  Hardware  Company's  mortgage 
was  made  and  purchased  at  the  price  of  $30 
by  the  said  William  B.  Knight  and  John  A. 
Ballentlne.  The  property  so  purchased  waa 
left  under  the  giuhouse  of  B.  E.  Knight  ever 
since  the  sale.  Just  as  it  was  before  the  sale. 
William  R.  Rlchey,  Esq.,  as  agent  of  the 
plaintiff,  Battey,  after  the  expiration  of  the 
60  days  immediately  following  the  Stb  De- 
cember, 1899,  to  wit,  in  March,  1900,  and  aft- 
er due  advertisement  of  the  property,  tried 
to  sell  said  engine  and  boiler,  but,  to  hla  sur- 
prise, was  forbidden  to  make  such  sale  by 
William  R.  Knight  and  John  A.  Ballentlne. 
upon  the  ground  that  they  had  purchased  the 
same  engine  and  boiler  at  the  price  of  $30  at 
their  sale  as  assignees  of  Sullivan  Hardware 
Company's  mortgage  on  the  12th  December, 
1S99.  An  offer  was  made  by  the  plaintiff  to 
buy  their  debt  under  the  Sullivan  Hardware 
Company's  mortgage,  which  offer  was  refus- 
ed.   So  the  said  George  M.  Battey  brought 
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lifs  action  on  the  equity  side  of  the  court  of 
common  pleas  (or  Laurens  county.  In  this 
state,  against  the  defendants,  B.  E.  Knight, 
A.  H.  Ballentlne,  William  B.  Knight,  and 
John  A.  Ballentlne:  (1)  To  recover  Judgment 
on  his  debt  against  B.  E.  Knlgbt  and  A.  L. 
Ballentlne  on  the  four  notes  they  had  execut- 
ed to  the  plaintiff  on  the  27th  January,  1898. 
(2)  To  foreclose  the  chattel  mortgage  given 
by  those  defendants  to  Battey  to.  secure  their 
four  notes  aforesaid.  (3)  To  set  aside  the 
sale  of  the  engine  and  boiler  on  the  12th  De- 
cember, 1899,  by  the  defendants  William  B. 
Knight  and  John  A.  Ballentlne  under  the  SnI- 
Uvan  Hardware  Company's  chattel  mortgage, 
on  the  grounds  (a)  that  there  was  a  fraudu- 
lent collusion  between  the  four  defendants  to 
make  the  sale  on  the  12th  December,  1899, 
in  order  to  defeat  plaintiff's  mortgage  on  said 
property;  (b)  that  the  Sullivan  mortgage  was 
not  a  valid  debt  In  the  hands  of  the  two  de- 
fendants W.  B.  Knight  and  John  A.  Ballen- 
tlne, because  the  $33  paid  for  them  was  mon- 
ey advanced  by  B.  E.  Knight  and  A.  L.  Bal- 
lentlne to  their  two  sons  for  that  purchase, 
and  the  debt  secured  by  said  Sullivan  Hard- 
ware Company's  mortgage  was  paid  at  the 
timer  of  said  sale;  (c)  that  said  boiler  and  en- 
gine was  liable  to  be  sold  to  pay  Battey's 
debt  and  costs;  (d)  that  the  defendants  Wil- 
liam B.  Knight  and  John  A.  Ballentlne  be  en- 
joined from  selling  or  disposing  of,  or  In  any 
manner  interfering  with,  the  said  boiler  and 
engine;  and  (e)  that  plaintiff  have  such  other 
*Dd  further  relief  as  may  be  Just  and  equita- 
ble. Judge  Buchanan  passed  an  order  pro- 
viding an  injunction  as  prayed  for  pending 
the  suit.  Under  an  order  of  reference,  testi- 
mony was  offered  by  both  sides  to  the  con- 
troversy before  L.  W.  Slmkins,  Esq.,  as  ref- 
eree^ who  made  his  report  to  the  court  On 
exceptions  to  said  report,  the  case  came  on 
to  be  beard  before  his  'honor  Judge  Gage, 
which  was,  In  part,  as  follows:  "I  agree 
with  the  referee  as  to  the  amount  found  by 
bim  to  be  due  by  the  defendants  B.  E.  Knight 
and  A.  L.  Ballentlne  to  the  plaintiff,  but  I 
cannot  ag^ree  with  the  referee  in  finding  and 
holding  that  the  sale  by  WiUlam  B.  Knight 
and  John  A.  Ballentlne  under  the  Sullivan 
Hardware  Company  mortgage  was  valid  and 
should  stand.  I  am  satisfied  from  the  tes- 
timony that  William  B.  Knight  and  John  A. 
Ballentlne  knew  of  the  plaintiff's  mortgage, 
and  that  the  sale  made  by  them  was  at  the 
time  It  was,  and  in  the  manner  It  was,  at  the 
instance  of  the  defendant  B.  E.  Knight,  and 
was  an  attempt  on  the  part  of  the  said  de- 
fendants to  defeat  the  Hen  of  the  plalntltTs 
mortgage,  and  the  said  sale  should  be  set 
-aside.  The  plaintiff  Is  entitled  to  have  his 
mortgage  foreclosed.  The  property  should  be 
sold  under  the  order  of  this  court,  and,  after 
payment  of  the  plaintlfTs  costs  of  this  ac- 
tion, the  proceeds  should  be  applied  to  the 
payment  of  the  amount  due  William  B. 
Knight  and  John  A.  Ballentlne  on  the  Sulli- 
van Hardware   Company   mortgage,   which 


amount  is  $33,  and  the  balance,  or  so  much 
as  may  be  necessary,  should  be  applied  to  the 
payment  of  the  indebtedness  of  B.  E.  Kuigbt 
and  A.  L.  Ballentlne  to  the  plaintiff.  The 
temporary  injunction  should  be  made  per{)et- 
uaL  It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  defendants'  exceptions  to  the 
referee's  report  be,  and  they  are  hereby,  over- 
ruled, and  the  plaintiff's  exceptions  Incon- 
sistent herewith  are  also  overruled,  and  such 
exceptions  of  the  plaintiff  as  are  consistent 
herewith  are  sustained.  It  Is  further  order- 
ed, adjudged,  and  decreed  that  the  plaintiff 
have  Judgment  against  the  defendants  B.  E. 
Knight  and  A.  L.  Ballentlne  for  the  sum  of 
$198.95,  and  for  $15.89  attorney's  fees."  Then 
follow  the  appropriate  orders  for  sale  and  in- 
junction. 

We  will  now  consider  the  plaintiff's  ex- 
ceptions, which,  together  with  defendants', 
will  be  reported: 

(1)  We  do  not  think  it  is  material  to  con- 
sider the  question  as  to  the  tender  ot  money 
sufficient  to  pay  off  the  balance  due  under 
the  mortgage  of  the  Sullivan  Hardware  Com- 
pany, since  the  ctrcnit  Judge  decided  that 
such  mortgage  was  no  longer  a  subsisting  In- 
cumbrance, we  do  not  see  what  force  there  is 
now  in  this  exception. 

(2)  And  the  second  exception  Is  without 
force,  In  view  of  the  circuit  Judge's  decree. 

(3)  We  think  his  honor  the  circuit  Judge 
erred  when  he  required  that  $33,  the  amount 
paid  by  W.  B.  Knight  and  John  A.  Ballen- 
tlne for  the  Sullivan  Hardware  Company's 
mortgage,  should  be'  paid  to  them  out  of  the 
proceeds  of  sale  of  the  engine  and  boiler. 
These  young  men,  as  the  testimony  shows, 
had  rented  the  engine  and  boiler  from  their 
respective  fathers,  B.  E.  Knight  and  A.  L. 
Ballentlne,  who  owed  the  $33  on  the  Sullivan 
Hardware  Company's  debt  and  mortgage,  and 
were  to  pay  them  one-half  of  the  toll  they 
received  for  ginning  cotton.  These  young 
men  owed  their  fathers  this  money  on  the 
5th-12th  December,  1899,  when  they  at- 
tempted to  foreclose  this  mortgage.  A  mort- 
gage is  nothing  but  an  incident  of  the  debt. 
It  is  but  a  pledge  of  property  to  secure  a 
debt  When  the  debt  is  paid,  the  mortgage 
dies  a  natural  death.  It  has  therefore  lost 
all  validity  and  vitality.  These  young  men 
saw  their  dilemma.  Hence  they  said  they 
did  not  apply  what  they  owed  their  fathers 
in  payment  of  what  their  fathers  owed  them. 
It  seems  to  us  that  the  reason  they  gave  for 
this— the  necessitous  circumstances  of  their 
fathers— would  have  or  might  have  done  very 
well  if  the  plaintiff,  Battey,  had  not  had  an 
equity  to  force  them  to  apply  what  they 
owed  B.  E.  Knight  and  A.  L.  Ballentlne  to 
the  payment  of  what  B.  E-  Knlgbt  and  A.  L. 
Ballentlne  owed  them.  Besides  these  consid- 
erations, we  doubt  very  seriously  if  B.  E. 
Knight  and  A.  L>.  Ballentlne  did  not  furnish 
the  money  to  these  young  men  to  take  up  the 
Sullivan  Hardware  Company  mortgage.  If 
the  other  part  of  the  scheme  for  the  sale  was 
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fraudulent,  tUfl  was  also.  It  was  part  and 
parcel  of  the  scbeme.  This  exception  Is  sus- 
tained. 

Now  let  na  examine  the  defendants'  ex- 
ceptions: 

(1)  An  examination  of  the  testimony  con- 
vinces us  that  the  circuit  Judge  made  no  mis- 
take when  he  declared  that  the  sale  of  the 

.  engine  and  boiler  under  the  Sullivan  Hard- 
ware Company's  mortgage  was  null  and  void. 
The  trickery  of  the  d^fendant8  was  too  trans- 
parent. The  parties  were  too  close  together 
when  the  extension  of  60  days  was  given  by 
Mr.  Rlctaey,  as  the  attorney  for  the  plaintiff, 
Battey.  They  were  too  close  together  while 
in  the  sberlfTs  office,  conjuring  up  the  notices 
of  the  sale.  It  was  too  apparent  that  the 
"wicked  were  fleeing  where  no  man  was  pur- 
suing.'" It  was  Mr.  B.  B.  KJaigbt  who  wrote 
out  the  notices  and  posted  them.  There  was 
nothing  due  on  the  Sullivan  Hardware  Com- 
pany's mortgage.  The  price  paid  ($30)  was 
too  small,  when  property  worth  certainly 
$125,  and  maybe  worth  $350,  was  sold  for 
that  amount.  Transactions  between  persons 
so  closely  related  by  blood,  by  residence,  and 
by  business  association  are  closely  scruti- 
nized in  a  court  of  equity.  This  exception  is 
overruled. 

(2)  The  reasons  advanced  In  our  notice  of 
the  first  exception  cause  us  to  overrule  this 
exception  also. 

(8)  The  circuit  Judge  certainly  did  not  err 
as  to  the  connection  of  B.  B.  Knight  with 
the  sale  attempted  to  be  made  on  the  12th 
December,  1899.  It  really  seems,  under  the 
testimony,  that  he  ruled  and  controlled  the 
whole  matter.     Tbls  exception  is  overruled. 

(4)  There  is  no  question  that  the  Sullivan 
Hardware  Company's  mortgage  was  origi- 
nally superior  as  a  Hen  over  Battey' s  mort- 
gages. We  do  not  know  what  the  terms  of 
that  mortgage  were,  as  to  the  notice  of  sale, 
but  certain  It  is  that  the  notices  of  sale  were 
not  in  accordance  with  the  requirements  of 
section  8004  of  the  Code  of  Laws  of  this  state 
(1902).  We  have  not  been  shown  to  the  con- 
trary, but  we  do  not  base  our  decision  upon 
this  matter.  The  difficulty  in  this  sale  lies 
In  the  very  questionable  methods  adopted  in 
procuring  it.    This  exception  is  overruled. 

(5)  Tes;  no  law  required  the  defendant  to 
give  Mr.  Rlchey  or  Mr.  Battey  notice  of  this 
intended  sale;  but  no  law  permits  parties  to 
combine  and  confederate  to  prevent  bis  re- 
ceiving notice.    This  exception  is  overruled. 

(6)  We  do  not  understand  the  plaintiff  to 
be  endeavoring  to  set  aside  a  valid  sale.  It 
Is  Just  the  contrary.  He  says  to  the  court, 
"In  equity  and  good  conscience,  the  sale 
made  on  the  12th  December  was  an  invalid 
sale,"  and  In  this  conclusion  we  agree  with 
him.    This  exception  Is  overruled. 

(7)  For  the  reasons  we  have  already  given, 
we  cannot  assent  to  the  views  embodied  in 
the  seventh  exception,  and  it  Is  overruled. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed, 


except  as  modified  herein,  and  that  the  ac- 
tion be  remitted  to  the  circuit  court  to  enforce 
the  decree  as  modified  by  this  court 


(US  N.  C.  8M> 
FBATHBRSTONB  et  ox.  T.  CARB  et  aL 

(Supreme  Court  of  North  Carolina.    Jane  6^ 
1008.) 

INJUNCTION— POWER   TO    I8SDB— MULTIPLIC- 
ITY OF  ACTIONS. 

1.  Plaintiffs  recovered  judgment  before  a  jus- 
tice of  the  peace  for  the  possession  of  leased 
premises  and  for  the  rents  thereof,  and  defend- 
ants appealed  to  the  sujjerior  court,  field,  that 
a  motiou  for  an  injunction  restralniag  plamtiff» 
from  prosecuting  monthly  suits  for  the  rent 
was  properly  made  by  defendants  in  the  case 
then  pending  in  the  superior  court,  and  a  new 
action  for  that  purpose  could  not  have  been 
maintained. 

2.  It  clearly  appearing  from  the  record  that 
all  matters  in  dispute  between  the  parties  coold 
be  settled  in  the  pending  action,  and  that  plain- 
tiff would  not  be  injured  by  the  Issuing  of  the 
injunction,  defendants  having  given  a  Dond  to 
secure  them  for  the  rents  and  damages,  the 
injunction  was  properly  granted. 

Appeal  from  Superior  Court  of  Buncombe 
county;  Counclll,  Judge. 

Action  brought  originally  In  Justice  court 
by  Patrick  OaiT  and  others  against  A.  A. 
Featherstone  and  wife.  Judgment  for  plabi- 
tiffs,  and  defendants  appealed  to  the  supe- 
rior court.  From  an  order  of  such  court  en- 
joining plaintiffs  from  prosecuting  monthly 
suits  for  rent  against  defendants  during  the 
pendency  of  the  action,  plaintUEs  appeaL 
Affirmed. 

Locke  Craig,  for  appellants.  Merrick  ie 
Barnard,  for  appellees. 

MONTGOMKRY,  J.  It  appears  from  the 
proceedings,  and  especially  from  the  facts 
found  by  bis  honor  in  his  order  for  the  In- 
junction, that  the  plaintiffs,  in  a  court  of  a 
Justice  of  the  peace,  proceeded  to  have  the 
defendants  dispossessed  of  a  certain  store- 
house in  AshevlUe,  and  to  recover  rents 
therefor,  under  section  1766  of  the  Code  of 
18S3;  that  the  defendants  resisted  the  plain- 
tiffs' demand,  setting  up  an  averred  unex- 
pired lease  of  the  premises,  and  disputing 
the  amo\mt  of  monthly  rent  as  claimed  by 
the  plaintiffs;  that  a  Judgment  was  had  for 
the  plaintiffs  In  the  Justice's  court,  and  an 
appeal  taken  by  the  defendants  to  the  su- 
perior court  of  Buncombe  county;  that  the 
plaintiffs,  since  the  appeal  was  taken,  have 
procured  13  Judgments  for  the  rent  due 
monthly,  from  which  Judgments  the  defend- 
ants appealed  to  the  superior  court;  that  the 
plaintiffs  threatened  to  continue  these  month- 
ly suits  for  the  rents,  and  have  issued  exe- 
cutions, upon  some  of  the  Judgments.  His 
honor  further  finds  as  a  fact  that  all  the  mat- 
ters and  things  in  dispute  between  the  par- 
ties arose  out  of  the  same  state  of  facts,  and 
depend  upon  the  same  principles  of  law,  and 
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can  be  tally  settled  In  one  action.  The  de- 
fendants, upon  affidavits,  made  a  motion  in 
the  case  on  appeal  In  summary  ejectment 
for  an  Injunction  to  restrain  the  plaintiffs 
from  prosecnting  any  farther  snits  against 
the  defendants  for  and  on  account  of  the 
rents,  and  from  issuing  executions  on  tlie 
Judgments,  or  either  one  of  them,  for  rent; 
and  his  honor  granted  the  injunction.  It  ap- 
pears farther  In  the  proceedings  that  upon 
the  taking  of  the  appeal  In  the  proceeding  of 
summary  ejectment,  under  section  1772  of 
the  Code,  the  defendant  executed  a  bond  In 
the  ffum  of  $1,300  to  secure  the  plaintiffs  the 
rent  and  damages  during  the  pendency  of 
the  appeal,  and  that  afterwards,  by  an  or- 
der made  In  the  superior  court,  an  additional 
bond  for  the  same  purpose  in  the  sum  of 
$1,200  was  executed  and  filed  by  the  defend- 
ants. We  can  see  no  error  in  the  coarse 
panrued  by  his  honor.  It  was  proper  for  the 
defendant  to  bare  made  the  motion  for  the 
injimction  In  the  case  then  pending  in  the 
superior  court,  and  a  new  action  for  that 
pnrposj  could  not  have  been  maintained. 
Faison  T.  Mcllwalne,  72  N.  a  812;  Lord  t. 
Beard,  79  N.  C.  6. 

It  clearly  appears  from  the  record  that  In 
tbe  controversy  pending  between  the  parties 
all  matters  in  dispute  between  them  can  be 
settled,  and  the  plan  adopted  by  the  platn- 
tlfCs  of  a  multiplicity  of  suits  for  the  month- 
ly payment  of  rents  must  be  regarded,  there- 
fore, as  vexatious,  and  equity  will  intervene 
by  injunctive  process  to  prevent  such  liti- 
gation. The  spirit  of  our  present  system  of 
practice  favors  the  adjustment  and  settle- 
ment of  all  matters  in  dispute  between  par- 
ties In  one  action,  as  liar  as  possible;  and  it 
discourages  multiplicity  of  suits,  because  of 
the  vexatious  delays  and  costs  attendant  up- 
on them.  Sparger  v.  Moore,  117  N.  C.  460, 
23  S.  K  350.  And  besides  no  harm  could 
come  to  tbe  plaintiffs  through  the  Issuing  of 
tbe  Injunction,  while  tbe  defendants  would 
be  subjected  to  inconvenience  and  probable 
loss  If  It  were  not  granted,  and  in  such  cases 
It  Is  proper  for  the  Injunction  to  be  issued. 
McCorkle  v.  Brem,  76  N.  C.  407;  Railroad  v. 
Commissioners,  108  N.  C.  56,  12  S.  E.  952. 
Tbe  plaintiffs  cannot  be  hurt  here.  On  the 
trial  they  can  recover  the  rents  due  up  to 
tbe  trial,  and  any  damages  which  they  have 
sustained  by  the  detention  of  the  property; 
and  there  are  bonds  on  file  in  the  court  in 
sufficient  amount,  and  approved  as  to  se- 
cnrity  by  the  proper  officers.  Also,  If  those 
bonds  should  become  impaired,  or  if  the  liti- 
gation should  become  protracted  to  such  an 
extent  as  to  require  additional  security  to 
protect  the  plaintiffs  in  their  rents,  then, 
under  section  1772  of  the  Code  of  1883,  the 
superior  courts  can  require  additional  secu- 
rity. Not  only  Is  It  within  tbe  Jurisdiction 
and  power  of  the  superior  courts  to  have  the 
bonds  In  sutih  cases  increased  or  strength- 
ened, but  imder  their  general  powers  In  equi- 
ty, outside  of  that  statute  or  any  other  stat- 
44  S.E.-^ 


ute,  they  would  have  the  right  to  take  sucb 
action.  Or  in  case  of  Inability  on  tbe  imrt 
of  a  suitor  to  grive,  strengthen,  or  Increase 
such  security,  the  comrt  would  have  the  pow- 
er to  appoint  a  receiver  to  take  possession  of 
tbe  property  under  the  direction  of  the  court 
Kron  V.  Dennis,  90  N.  C.  327;  Lumber  Oo. 
v.  Wallace,  93  N.  C.  22.  We,  In  deference, 
will  add  that  as  the  court  docket  Is  always 
under  tbe  control  of  the  presiding  Judge, 
and,  as  a  general  rule,  to  be  regularly  pro- 
ceeded with,  yet  we  have  no  doubt  that,  up- 
on sucb  a  case  as  this  being  called  to  his  hon- 
or's attention,  a  speedy  trial  would  ensue  if 
there  was  danger  of  loss  to  plaintiff  by  delay. 
No  error. 


(uz  N.  c.  too) 

DOBSON  &  WHITLEY  v.  SOUTHERN  BY. 

OO. 

(Sapreme  Conrt  of  North  Carolina.     Jane  10, 

1903.) 

EAILBOADS-PIRBa-VALUB  OP  PROPERTY  DE- 
STROYED—INSTRUCTIONS— INCOMPETENT 
EVIDENCE— OBJECTIONS— WAIVER. 

1.  Objections  to  incompetent  questions  on 
cross-examination  must  be  interposed  when  the 

anestioDs    are    asked,    and    before    answer,    or 
ley  will  be  waived. 

2.  In  an  action  against  a  railroad  company 
for  damages  caused  by  fire,  plaintiff  testified 
that  the  property  destroyed  was  worth  a  speci- 
fied sum,  which  included  the  original  cost,  with 
freight  charges  added.  DefendaDt  introduced 
as  a  witness  the  tax  lister  for  the  year  iu 
which  the  fire  occurred,  who  testified  that  plain- 
tiff stated  that  a  much  lower  valuation  was  too 
high  for  purposes  of  taxation.  Held,  that  in- 
structions that  the  jury  had  the  uucoutradicted 
evidence  of  plnintiu  as  to  the  value  of  the 
property  destroyed  was  erroneous,  as  withdraw- 
ing from  the  consideration  of  the  Jary  the  tes- 
timony of  the  tax  lister. 

Appeal  from  Superior  Court,  Henderson 
County;   K.  B.  Jones,  Judge. 

Action  by  Dobson  &  Whitley  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed. 

S.  J.  Brvin,  P.  J.  Sinclair,  and  A.  B.  An- 
dre;ws,  Jr.,  for  appellant  Justice  &  Pless 
and  Busbee  &  Busbee,  for  appellees. 

WALKER,  J.  TLls  action  was  brought  to 
recover  damages  for  the  destruction  of  a 
flour  mill  belonging  to  tbe  plaintiffs,  togeth- 
er with  the  machinery  and  stock  therein, 
which'  plaintiff  alleged  was  caused  by  the 
negligent  emission  of  sparks  from  one  of  de- 
fendant's engines.  In  order  to  establish  the 
negligence  of  the  defendant,  the  plaintiffs  in- 
troduced A.  B.  Finch,  who  bad  been  exam- 
ined as  a  witness  at  a  former  trial,  and  at- 
tempted to  prove  by  him  that  the  netting  of 
the  spark  arrester  was  too  coarse  to  prevent 
the  escape  of  sparks  from  the  engine. .  The 
plaintiffs'  counsel  subjected  this  witness  to 
a  very  severe  and  rigid  cross-examination,, 
which  we  think  was  calculated  to  impeach 
his  credibility,  and  to  disparage  him  before 
the  Jury,  and  thereby  prejudice  tbe  defend- 
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ant  The  examination  was  contrary  to  the 
rules  and  practice  of  the  courts  which  obtain 
In  such  caBes,  and  should  not  have  been  al- 
lowed, if  it  had  been  objected  to  In  apt  time 
and  in  the  proper  way.  A  party  may  waive 
bis  right  to  the  exclusion  of  incompetent  tes- 
timony, ever  so  objectionable,  If  he  falls  to 
assert  bis  right  in  due  time;  and  so,  when  a 
witness  is  being  examined  in  an  Improper 
manner,  the  objection  to  the  character  of  the 
examination  should  be  made  known  In  apt 
time,  otherwise  the  party  prejudiced  will  be 
deemed  to  hare  waived  it.  A  large  part  of  the 
testimony  of  the  witness  Finch  was  Incompe- 
tent because  It  was  hearsay,  but  the  defend- 
ant, 80  far  as  the  record  discloses,  did  not  en- 
ter any  objection  in  the  manner  required  by 
law.  Objections  should  be  Interposed  when 
the  incompetent  questions  are  aslced.  It  will 
not  do  to  object  after  the  question  has  been 
aslced  and  answered.  This  would  give  the 
objector  two  chances— one  to  exclude  the  tes- 
timony if  unfavorable  to  him,  and  the  other 
to  make  use  of  It  If  favorable;  and  for  this 
reason  the  law  requires  that  parties  should 
act  promptly  or  else  the  right  to  have  testi- 
mony excluded,  or  the  examination  conduct- 
ed within  proper  limits,  will  be  waived. 

Defendant  introduced  as  a  witness  Charles 
A.  Byrd,  who  testified  that  he  was  tax  lister 
for  the  year  in  which  the  fire  occurred,  and 
that  the  machinery  which  was  In  the  mill 
was  listed  by  Dobson  &  Whitley,  who  told 
him  that  it  cost  $2,300;  that  be  valued  It 
at  $1,200  for  taxation,  and  they  said  they 
thought  that  was  very  high.  D.  J.  Dobson, 
one  of  the  plaintiffs,  had  testified  that  the 
machinery  was  worth  $2,375.45.  which  was 
Its  original  cost,  with  freight  charges  added, 
and  the  plaintiffs  placed  that  valuation  upon 
It  In  tills  action.  With  reference  to  the  dam- 
ages, the  court  charged  as  follows:  "On  the 
point  as  to  the  value  of  the  machinery,  the 
loss  and  value  of  flour  and  other  personal 
property,  you  have  the  uncontradicted  tes- 
timony of  plaintiffs;  but  you  must  pass  upon 
the  evidence  as  to  its  truthfulness,  and  as  to 
the  value  and  loss,  and  say  bow  it  is.  What 
Is  the  value  of  the  property  lost,  the  machin- 
ery, scales,  and  tools?"  And  again:  "Upon 
these  items  yon  have  the  evidence  of  the 
plaintiff  alone,  the  defendant  offering  no  evi- 
dence to  contradict  the  witness  as  to  the  val- 
ue he  places  upon  these  articles."  The  de- 
fendant excepted  to  each  of  these  instruc- 
tions, and  we  think  that  they  were  errone- 
ous. The  testimony  of  C.  A.  Byrd  tended  to 
contradict  that  of  the  plaintiffs  as  to  the  val- 
ue of  the  machinery,  and  the  court  should 
not  have  told  the  Jury,  in  view  of  Byrd's  tes- 
timony, that  the  defendant  had  offered  uo 
testimony  to  contradict  the  plaintiffs  upon 
this  point  The  charge  practically  withdrew 
Byrd's  testimony  from  the  consideration  of 
the  Jury,  when  it  tended  directly  and  strong- 
ly to  contradict  the  plaintiff's  testimony  as  to 
the  value  of  the  machinery.  It  tended  to 
show  tbat,  while  they  had  Insisted  on  one 


valuation  of  the  property  at  the  trial,  they 
had  objected  to  the  tax  lister  that  a  lower 
valuation  was  too  high  for  the  purpose  of 
taxation.  In  any  view  of  tbe  case.  It  was 
some  evidence  to  go  to  the  jury  as  to  the 
true  value  of  the  property,  and  the  defendant 
was  entitled  to  have  It  submitted  to  the  Jury 
in  the  charge  of  the  court  For  this  error 
there  must  be  a  new  trial,  and  as  we  think 
the  examlnatioD  of  the  witness  Fincb  may, 
under  the  facts  and  circumstances  of  the 
case,  have  prejudiced  the  defendant,  though 
It  was  not  objected  to  In  the  proper  manner, 
we  direct.  In  the  exercise  of  our  discretion, 
that  the  new  trial  shall  extend  to  all  of  the  is- 
sues. 
New  triaL 

DOUGLAS,  J.  (concurring  In  result  only). 
I  agree  with  the  court  that  the  objection  of 
the  plaintiff  to  the  tax  valuation  was  some 
evidence  to  go  to  the  Jury.  The  plaintiff  Dob- 
son  frankly  told  the  tax  lister  what  the  ma- 
chinery had  cost,  bnt  Insisted  tbat  It  should 
be  listed  at  a  much  lower  sum.  I  think  this 
might  have  been  considered  by  the  jury  as 
evidence  tending  to  show  deterioration  of  the 
property,  but  not  as  contradicting  the  de- 
fendant, who  presumably  meant  that  It  was 
assessed  out  of  proportion  to  other  manufac- 
turing property.  Those  who  have  had  any- 
thing to  do  with  such  enterprises  know  that 
there  Is  a  great  difference  .between  the  price 
secondhand  machinery  would  bring  upon  the 
open  market  and  the  amount  it  would  take 
to  replace  It,  and  yet  the  machinery  may  be 
as  valuable  to  the  owner  (that  is,  may  have 
as  great  a  productive  value)  as  when  It  was 
new.  This  Is  the  only  ground  on  which  I  can 
agree  in  granting  a  new  trial.  Here  I  wish 
the  opinion  had  stopped,  as  1,  at  least,  must 
stop.  I. cannot  agree  in  g;ranting  a  new  trial, 
either  as  a  matter  of  right  or  of  discretion, 
for  the  admission  of  evidence  or  the  method 
of  examination  of  a  witness  to  which  there  Is 
no  exception.  Where  such  a  ruling.  In  addi- 
tion to  the  fact  of  being  made  upon  matters 
not  before  us.  Is  in  Itself  essentially  errone- 
ous, I  must  respectfully  dissent.  In  its  opin- 
ion the  court  says:  "The  plalntUTs  counsel 
subjected  this  witness  to  a  very  severe  and 
rigid  cross-examination,  which  we  think  was 
calculated  to  Impeach  his  credibility,  and  dis- 
parage bim  before  the  jury,  and  thereby  prej- 
udice the  defendant."  Further  on  the  court 
says:  "A  large  part  of  the  testimony  of  the 
witness  Finch  was  incompetent  'because  it 
was  hearsay."  There  is  no  suggestion  that 
any  part  of  Finch's  testimony  was  favorable 
to  the  defendant  Therefore  the  defendant 
could  not  possibly  be  hurt  by  any  disparage- 
ment of  the  witness.  If  the  witness'  testi- 
mony was  unfavorable  to  the  defendant  as 
It  must  have  been,  then  the  disparagement 
of  the  witness  was  a  positive  benefit  to  the 
defendant,  and  it  would  have  no  ground  uf 
complaint  The  defendant  may  have  so 
thotight  as  its  able  counsel  failed  to  enter 
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sn  exception,  ^cept  In  terms  too  general  to 
be  considered.  Can  we  do  for  them  what 
ibey  failed  to  do  for  themselveB?  Or  can  we 
do  what  la  equivalent  thereto— pass  upon  the 
matter  as  if  It  were  under  exception?  This 
has  been  done  In  a  few  instances,  wltb  the 
consent  of  the  Attorney  General,  In  cases  of 
capital  felony,  but  never,  as  far  as  I  have 
any  knowledge.  In  dvU'  cases. 


(132  N.  C.  U07) 

STATU  T.  BOONS. 

(Supreme  Court  of  North  Carolina.    June  8, 

1903.) 

CARRTIMO     CONCEALED     WEAPONS  —  UNITED 
STATES  HAIL.  CARRIERS— CIVIL  OFFICERS. 

1.  A  United  States  mail  carrier  is  not  a  civil 
officer  of  the  United  States  within  Code  1883, 
t  1005,  declaring  that  the  prohibition  against 
carrying  concealed  weapons  shall  not  apply  to 
"civil  offlcers  of  the  United  States." 

2.  Code  1883,  i  1005,  declaring  that  the  pro- 
hibition against  carrying  concealed  weapons 
shall  not  appl^  to  civil  officers  of  the  United 
States  *S(rhile  in  the  discharge  of  their  official 
dnties,"  does  not  authorize  a  United  States 
mail  carrier  to  carry  a  concealed  weapon  while 
caiTying  the  mail  and  while  returning  to  hia 
home  after  delivering  the  mail. 

Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Oates  County; 
Justice,  Judge. 

Biddick  Boone  was  adjudged  not  guilty  of 
carrying  a  concealed  weapon  on  the  facts  set 
forth  in  a  special  verdict,  and  the  state  ap- 
peals.   Reversed. 

The  Attorney  General,  for  the  State. 

CLABK,  C.  J.  The  special  verdict  finds: 
"That  within  two  years  before  finding  the 
bill  of  indictment  the  defendant  was  United 
States  mall  carrier,  bonded  and  sworn,  from 
Adair  to  Topsy,  in  this  state,  and  that  on  the 
day  In  question,  while  carryhig  the  mail  be- 
tween said  points,  the  defendant  bad  a  pis- 
tol, a  deadly  weapon,  concealed  on  his  per- 
son, and  after  delivering  the  mail  at  Topsy 
be  carried  the  pistol  concealed  from  Topsy 
to  bis  home,  one-half  mUe."  The  Constitu- 
tion, art  1,  {  24,  guarantied  to  the  defend- 
ant, as  to  all  citizens,  tiie  fight  to  bear  arms. 
The  Legislature,  however,  has  the  undoubted 
right  to  require  that  such  arms  shall  be  car- 
ried openly,  and  to  make  the  carrying  con- 
cealed weapons  by  persons  when  ott  their 
own  premises  an  indictable  ottense.  This  it 
bas  done  by  section  1005  of  the  Code  of  1883, 
which  contains  certain  exceptions.  The  on- 
ly exception  which  It  is  contended  embraces 
tlie  defendant  is  "civil  officers  of  the  United 
States  while  in  the  discharge  of  their  official 
duties."  The  defendant  does  not  come  with- 
in the  exception  for  two  reasons: 

1.  "A  mail  carrier  is  not  a  public  officer, 
but  is  a  private  agent  of  the  contractor  for 
carrying  the  mail"  (and  in  some  cases  the 
contractor  himself).  Mechem,  Pub.  Off.  S  41; 
Sawyer  v.  Corse,  17  Grat.  230,  99  Am.  Dec. 
445;   Throop,  Pub.  Off.  S  12;   State  v.  Har- 


nett, 84  W.  Va.  74,  11  8.  B.  785;  Hatbcote  ▼. 
State,  56  Ark.  181,  17  S.  W.  721.  In  this  last 
case  it  is  said:  "Engagement  In  the  service 
of  the  federal  government  implies  no  license 
to  violate  state  laws;  and  a  crime  against 
the  state  is  not  excused  by  the  fact  that  the 
criminal  was  at  the  time,  though  not  In  tbe 
act  of  its  commission,  engaged  in  such  serv- 
ice. No  such  doctrine  is  found  in  Neagle's 
Case  (In  Be  Neagle,  185  U.  S.  1,  10  Sup.  Ct 
(358,  84  L.  Ed.  55),  for  it  only  holds  that  what 
tbe  federal  government  enjoins  as  a  duty  tbe 
state  cannot  punish  as  a  crime.  It  by  no 
means  follows  that  If  a  federal  officer,  while 
engaged  In  his  employment;  does  some  inde- 
pendent act  in  violation  of  state  laws,  he 
may  not  be  held  to  answer  for  it.  The  de- 
fendant shows  no  authority  from  the  fed- 
eral government  empowering  him,  as  a  mail 
carrier,  to  carry  weapons;  and  we  think  the 
fact  that  he  was  a  mail  carrier  affords  no 
Justification  for  the  act  in  the  absence  of  such 
authority.  State  v.  Barnett,  34  W.  Va.  74, 
11  S.  E.  735."  If  the  mail  carrier  thought 
that  carrying  a  weapon  was  necessary  for  the 
protection  of  tbe  mails,  or  of  himself,  or  for 
any  other  reason,  or  chose  to  carry  It  for  no 
reason  at  all,  he  had  a  right  to  do  so,  but  he 
mnst  carry  it  openly,  as  the  law  requires  of 
all  other  citizens  when  off  their  own  prem- 
ises, except  those  whom  the  statute  author 
izes  to  carry  concealed  weapons.  If  his  ob- 
ject was  to  keep  off  highwaymen,  this  could 
be  better  done  by  letting  it  be  seen  that  be 
was  armed  than  by  carrying  a  concealed 
weapon. 

2.  Even  if  the  defendant  had  been  a  civil 
officer  of  tbe  United  States  (and  not  a  mere 
contractor  or  agent  of  a  contractor),  the  pis- 
tol was  not  carried  "while  in  the  discbarge 
of  bis  official  duties,!'  for  it  was  no  part  of 
his  official  duties  to  execute  the  laws,  or  do 
anything  which  might  require  the  use  of 
weapons.  Still  less  was  he  on  duty  when 
carrying  the  pistol  concealed  from  Topsy  to 
his  house,  half  a  mile  away.  In  State  v. 
Hayne,  88  N.  C.  625,  this  court  held  that  "the 
exemption  from  the  provisions  of  tbe  statute 
is  only  given  to  such  officers  while  in  the 
actual  discharge  of  their  official  duties"; 
Judge  Ashe  saying,  "The  law  gives  no  pro- 
tection to  a  man  under  such  circumstances 
[1.  e.,  when  off  duty],  although  clothed  with 
tbe  authority  of  a  deputy  marshal  of  the 
United  States,  and  having  at  the  time  war- 
rants and  process  in  his  possession."  lu 
Love  T.  State,  32  Tex.  C*.  R.  85,  22  S.  W. 
140,  it  is  held  that  "a  deputy  postmaster, 
whose  duties  are  confined  to  the  post-office 
building,  violates  the  law  when,  on  his  pri- 
vate business  or  pleasure,  he  Is  found  carry- 
ing a  pistol  on  the  public  streets."  The-  stat- 
ute (Code  1883,  {  1005)  forbidding  carrying 
concealed  weapons  is  a  general  one,  and  the 
exceptions  are  "officers  and  soldiers  of  tbe 
United  States  army,  dvll  officers  of  the 
United  States  while  in  tbe  discbarge  of  their 
official   duties,   officers  and  soldiers  of  the 
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mllltla  and  the  state  guard  when  called  Into 
active  service,  officers  of  the  state,  or  of  any 
county,  city,  or  town,  charged  with  the  ex- 
ecution of  the  laws  of  the  state,  when  acting 
In  the  discharge  of  their  official  duties." 
These  ezceptlona  are  hot  intended  to  create 
a  privileged  caste  of  office  holders  and  mili- 
tary exempted  from  the  prohibition,  resting 
upon  all  other  citizens,  not  to  carry  conceal- 
ed weapotas.  But  the  exceptions  in  the  stat- 
ute simply  authorize  the  classes  named  to 
carry  concealed  weapons  when  on  duty,  not 
as  a  privilege  to  them  as  a  class,  at  all  times, 
but  for  the  public  benefit,  when  in  the  dis- 
charge of  dnty.  The  defendant  neither  be- 
longed to  the  exempted  class  nor  was  he  on 
duty  when  going  from  Topsy  to  his  home. 

There  is  no  question  here  of  concealment, 
or  of  intent,  which  are  matters  of  defense, 
but  that  subject  has  been  recently  and  fully 
considered,  with  a  review  of  the  authorities, 
In  State  t.  Dixon,  114  N.  O.  850,  10  S.  E.  364; 
State  y.  Lilly.  116  N.  C.  1049,  21  S.  E.  563; 
State  V.  Pigford,  117  N.  C.  748.  23  S.  B.  182; 
State  T.  Reams,  121  N.  C.  656,  27  S.  EL  1004; 
State  V.  Brown,  125  N.  a  704,  34  S.  E.  640. 
Upon  the  facts  stated  In  the  special  verdict, 
the  defendant  should  have  been  adjudged 
guilty. 

The  Judgment  is  reversed,  and  the  case  re- 
manded, that  the  sentence  of  the  law  may  be 
Imposed.    Reversed. 

DOUGLAS,  J.,  dissents. 


(132  K.  C.  803) 

EBVELL  T.  THRASH. 

(Supreme  Court  of  North  Carolina.    June  0, 
1003.) 

PRINCIPAL  AND  SUR^TT— DISCHARQK  OF 
8DRBTT— EXTENSION  OP  TIME  OF  PAYMENT 
—  EXPRESS  AOREBHENT  —  DEFINITE.  TIME  — 
EXCEPTIONS  TO  RULE  —  EVIDENCB  -  QUES- 
TIONS  FOR  JURY— APPBAtr-EXCEPTIONS. 

1.  An  exception  to  evidence  not  referred  to 
by  counsel  for  appellant  in  their  briefs  or  oral 
argument  cannot  be  sustained. 

2.  The  takiag  of  interest  in  advance  from 
the  principal  debtor  after  the  maturity  of  the 
debt,  without  the  knowledge  or  cousent  of  the 
surety,  is  prima  facie  evidence  of  an  extension 
of  time,  effecting  the  release  of  the  surety. 

3.  An  express  agreement  to  extend  the  time 
of  payment  need  not  be  proved  by  a  surety 
relying  on  such  extension  as  effecting  his  re- 
lease. 

4.  The  period  of  extension  of  payment  given 
the  principal  debtor  must  be  fixed  and  definite 
in  order  to  discharge  the  surety. 

6.  In  an  action  against  a  surety  on  a  note 
and  bond,  it  appeared  that  in  October,  1895, 
the  maker  of  the  note,  after  the  maturity  there- 
of, paid  the  holder  $10,  which  was  embraced  in 
a  credit  on  the  accompanying  bond  in  these 
words:  "Interest  paid  to  December  29,  1895;" 
the  maker  saying  at  the  time:  "I  want  to  pay 
some  interest."  Held,  that  the  question  wheth- 
er the  intention  of  the  parties  was  that  the 
note  was  to  be  extended  was  for  the  jury. 

6.  The  rule  that  a  surety  is  discharged  by 
aa  extension  of  time  of  payment  given  the  prin- 

1 1  Sm  Principal  and  Suretr.  vol.  40,  Cent  Dig.  ii 
IMl.  204. 


dpal  debtor  without  the  surety's  consent  is  not 
affected  by  the  shortness  of  the  time,  provided 
it  be  definite  and  unconditional. 
'  7.  The  rule  that  an  extension  which  does  not 
indulge  the  principal  beyond  the  time  in  which 
a  judgment  could  be  obtained  does  not  release 
the  surety  does  not  apply  where  the  time  of 
extension  is  definite  and  unconditionaL 

Appeal  from  Superior  Court,  Buncombe 
County;  Justice,  Judge. 

Action  by  O.  D.  Revell  against  J.  M. 
Thrash.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Tucker  &  Murphy  and  F.  A.  Sondley,  for 
appellant  Geo.  A.  Shuford  and  Cbas.  A. 
Moore,  for  appellee. 

MONTGOMERY,  J.  There  Is  only  one  ex- 
ception to  evidence  appearing  In  the  case, 
and  that  exception  the  counsel  of  the  appel- 
lant did  not  refer  to  in  their  three  briefs  or 
in  their  oral  arguments,  and  it  is  therefore 
almost  useless  to  write  that  the  exception  is 
not  sustained.  The  only  question  before  the 
court  is  whether  there  was  any  sufficient  evi- 
dence—any evidence  more  than  a  scintilla— 
that  the  plaintiff  appellant  extended  the  time 
for  the  payment  of  the  note  as  to  W  M. 
Cocke,  the  principal,  without  the  knowledge 
or  cousent  of  the  defendant,  who  was  a  sure- 
ty. 

The  contentions  of  the  appellant  were,  first, 
that,  before  a  surety  can  be  discharged  or 
released  because  of  time  having  been  given 
to  the  principal  debtor  In  which  to  pay  his 
debt,  there  must  be  an  agreement  between 
the  creditor  and  the  principal  for  the  exten- 
sion; second,  that  the  period  for  which  such 
extension  was  given  must  be  fixed  and  defi- 
nite, and  that  there  was  no  evidence  in  this 
case  tending  to  prove  such  facta;  third,  that 
receiving  interest  tn  advance,  without  an  ex- 
press contract'for  extension,  does  not  release 
a '  surety;  and,  fourth,  that  an  extension 
which  does  not  indulge  the  principal  beycmd 
the  time  in  wlilch  a  Judgment  could  be  ob- 
tained would  not  release  a  surety. 

The  plaintiff,  in  his  complaint,  duly  veri- 
fied, alleged  that  on  the  11th  of  September, 
18—,  $100  was  paid  on  the  note,  and  on  Octo- 
ber 22,  1895,  $150  and  interest  to  December 
29,  1895,  and  that  the  credits  were  indorsed 
upon  the  back  of  the  note.  It  appears  from 
his  testimony  that  the  $100  was  paid  in  1S93. 
In  his  testimony  be  stated  that  the  $150  was 
paid  on  the  27tb  October,  1885,  and  not  on 
the  22d  of  October,  as  he  alleged  in  his  com- 
plaint, and  as  the  credit  appears  on  the  note. 
He  further  said  in  his  testimony  that  in  Octo- 
ber, 1895,  without  mentioning  the  day  as  he 
alleged  in  his  complaint,  Cocke,  the  principal, 
paid  him  $10,  and  said  at  the  time,  "I  want 
to  pay  some  interest,"  and  that  in  the  calcu- 
lation he  found  It  paid  the  interest  to  De- 
cember 29,  1895,  and  he  so  entered  the  credit. 
He  further  testified:  "Note  never  extended; 
none  asked.  Cocke  kept  the  interest  paid  up 
to  December  29,  1S95."  Cocke  died  in  1883. 
He  further  said  that  the  defendant  appellee 
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kamr  aotbing  of  fhe  payments  made  1^ 
Oocke,  and  did  not  consent  to  them. 

Of  course,  a  surety  will  not  be  discharged 
from  bis  obligation  In  cases  wbere  he  relies 
upon  an  extension  of  time  given  by  the  cred- 
itor to  bis  principal  debtor,  unless  It  be  shown 
that  an  agreement  to  that  effect  had  been 
entered  Into  between  the  creditor  and  his 
principal  debtor,  and  without  the  knowledge 
or  consent  of  the  surety;  but  an  agreement 
In  so  many  words  (L  e.,  an  express  agreement 
to  extend  the  time)  is  not  necessary  to  satis- 
fy the  rule.  The  acts  and  conduct  of  the 
parties  constituting  the  facts  of  the  case 
might  be  shown,  from  which  the  law  would 
Imply  a  sufficient  agreement  to  extend.  Dan- 
iel on  Negotiable  Instruments,  f  1319.  On 
this  question  a  standard  writer  has  said: 
"It  Is  sufficient  if  a  mutual  understanding 
and  intention  to  that  eftect  are  proved.  If 
the  parties  act  upon  the  terms  of  an  Implied 
agreement  to  that  effect,  it  will  be  sufficient." 
Brandt  on  Suretyship,  {  304.  The  same  prin- 
ciple Is  announced  In  HoIUngsworth  t.  Tom- 
Unson,  108  N.  C.  245,  12  S.  E.  880;  Chemical 
Co.  V.  Pegram,  112  N.  C.  614, 17  S.  E.  298. 

It  is  also  true,  as  stated  in  plalntlfC's  sec- 
ond contention,  the  period  of  extension  must 
be  fixed  and  definite.  But  that  is  certain 
which  can  be  made  certain,  and  if  the  taking 
of  Interest  in  advance  from  the  principal 
debtor  without  the  knowledge  or  consent  of 
the  surety  be  prima  facie  evidence  of  an  ex- 
tension of  time,  and  therefore  a  release  of 
the  surety,  unless  rebutted.  It  seems  to  os 
there  was  evidence  in  this  case  fixing  and 
marking  the  period  of  extension. 

It  becomes  necessary  now,  before  consider- 
ing further  the  law  as  contended  for  in  the 
plaintiff's  first  and  second  contentions,  to 
consider  and  pass  upon  the  question  whether 
the  receipt  of  interest  in  advance  from  the 
principal  debtor  is  evidence  tending  to  show 
an  agreement  and  contract  for  an  extension 
of  time.  That  question  seems  to  be  settled 
in  the  affirmative  by  the  decisions  of  our 
court,  and  in  the  works  of  the  text-writers. 
Scott  ▼.  Harris,  76  N.  C.  205;  Sutton  v.  Wal- 
ters, 118  N.  0.  495,  24  S.  B.  367.  And  in  HoI- 
Ungsworth V.  Tomllnson,  108  N.  C.  245,  12  S. 
E.  988,  upon  the  same  question,  Judge  Shep- 
herd, for  the  court,  quoted  an  extract  from 
Brandt  on  Suretyship  (section  303)  as  follows: 
"The  general  rule  is  that  the  reception  of  in- 
terest In  advance  upon  a  note  Is  prima  facie 
evidence  of  a  binding  contract  to  forbear  and 
delay  the  time  of  payment,  and  no  suit  can 
be  maintained  against  the  maker  during  the 
period  for  which  the  Interest  hits  been  paid 
unless  the  right  to  sue  be  reserved  by  the 
agreement  of  the  parties.  The  payment  of 
the  Interest  Is  not  of  itself  a  contract  to  de- 
lay, but  is  evidence  of  such  contract;  and, 
wbOe  this  evidence  may  be  rebutted,  yet,  in 
the  absence  of  any  rebutting  evidence,  it  be- 
comes conclusive."  To  the  same  effect  are 
Tiedeman  on  Com.  Paper,  ^  424  and  Daniel 
on  Neg.  Inst  1 131& 


Now  let  ua  consider  the  evidence  in  this 
case  with  the  law  on  the  subject  The  note 
matured  on  the  11th  of  June,  1893.  Accord- 
ing to  the  appellant's  evidence,  there  was  a 
payment  of  $100  September  11,  1893.  He 
said  it  .was  paid  about  six  months  after  he 
bought  It,  which  was  ten  years  before  he 
was  testifying,  and  that  he  received  $150  on 
the  27th  of  October,  1895,  although  the  cred- 
it ie  entered  on  the  note  Itself  October  22, 
1895.  He  further  testified  that  in  October 
(without  naming  the  day)  he  received  $10. 
That  $10  specifically  does  not  appear  as  a 
credit  indorsed  on  the  note,  but  the  plaintiff 
admitted  that  it  was  embraced  in  a  credit 
on  the  bond  in  these  words:  "Interest  paid 
to  December  29,  1896."  He  further  testffied 
that  Cocke  kept  the  Interest  paid  up  to  the 
29th  December,  1896.  It  is  evident  from 
looking  at  the  credit  on  the  note  from  the 
complaint  of  the  plaintiff  and  his  own  testi- 
mony, that  an  explanation  is  necessary  as  to 
the  intention  of  the  parties  as  to  the  $10  In- 
terest payment  Now,  when  the  plaintiff  ai>- 
pellant  received  this  $10  payment  from 
Cocke,  accompanied  by  the  words,  "I  want 
to  pay  some  Interest,"  what  was  meant  by 
the  transaction?  It  was  not  a  question  of 
law.  It  was  a  question  of  Intention  of  the 
parties  under  all  the  evidence  in  the  case, 
and  it  was  for  the  consideration  of  the  Jury. 
The  $10  having  been  paid  as  Interest  and 
credited  as  interest,  according  to  the  calcu- 
lation of  the  plaintiff  creditor,  the  Interest 
was  paid  in  advance  and  until  December  29, 
1895.  When  that  credit  was  received,  the 
time  of  extension  was  definitely  fixed  to  be 
as  long  as  the  amount  would  pay  the  inter- 
est provided  the  Jury  should  find  from  all  ■ 
the  evidence  that  an  extension  of  time  was 
the  Intention  of  the  parties.  But  the  plaintiff 
contends  In  the  last  place  that  no  harm  or 
injury  could  or  did  come  to  the  defendant  If 
such  extension  of  time  did  take  place  as  is 
claimed  by  the  defendant,  for  the  reason 
that,  before  Judgment  could  have  been  taken 
by  the  defendant  against  Cocke,  If  the  de- 
fendant had  paid  the  plaintiff  the  note,  and 
sued  Cocke  for  money  paid  to  his  use,  Cocke 
had  died,  and  that  If  a  Judgment  had  been 
taken  against  (>>cke's  personal  representa- 
tive, it  would  have  given  him  no  preference 
over  Cocke's  other  creditors.  In  support  of 
that  proposition  the  plaintiff's  counsel  refer- 
red us  to  Daniel's  Negotiable  Instruments,  8 
1319.  In  that  section  the  general  proposition 
is  laid  down  that,  'if  the  time  be  definite  and 
unconditional,  a  day  will  suffica"  The  au- 
thor there  further  says  "the  indulgence  must 
be  for  a  period  longer  than  that  which 
would  be  required  by  law  for  Judgment  to 
be  obtained;  otherwise,  though  upon  a  valid 
consideration,  the  surety  will  not  be  dischar- 
ged." The  author  then  cites  as  authority 
for  that  position  Story  on  Promissory  Notes, 
%  415.  That  author  says  there  that,  "if  the 
agreement  for  extension  be  of  such  a  nature 
that  the  maker  can  by  law  [italics  the  writ- 
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er'8]  obtain  and  entitle  himself  without  the 
consent  of  the  holder  (as  where  the  holder 
bad  been  already  discharged  from  the  note 
1b  bankruptcy),  there  the  agreement  will 
not  operate  as  a  discharge  of  the  indorsera, 
for  the  reason  that  the  Indorsers  cannot,  un- 
der such  circumstances,  be  Injured  by  the  de- 
lay, or.  If  hijured.  It  is  by  operation  of  law, 
and  not  dependent  upon  the  act  of  the  hold- 
er. Thus,  for  example,  if  pending  a  suit  on 
the  note  against  the  maker  the  holder  should 
agree  to  glre  time  to  the  maker  for  payment 
thereof,  short  of  the  time  within  which  judg- 
ment should  regularly  be  obtained  against 
him,  that  would  not  be  a  discharge  of  the  In- 
dorser."  And  that  Is  the  same  example  giv- 
en by  Daniel  in  section  1319.  But  to  show 
that  it  was  not  the  intention  of  the  author 
to  vary  the  rule  that,  if  the  time  be  definite 
and  unconditional,  the  shortness  of  time  is 
immaterial,  so  that  it  be  for  a  day  or  more, 
is  clearly  evidenced  by  the  last  few  lines  of 
section  1319:  "And  the  general  rule  above 
stated  applies  only  to  cases  where  time  has 
been  given  after  suit  brought,  and  does  not 
apply  where  time  Is  given  by  contract  before 
any  action  baa  been  commenced."  In  Scott 
V.  Fisher,  110  N.  C.  311,  14  S.  E.  799,  28  Am. 
St.  Rep.  688,  this  court  recognizes  the  princi- 
ple that  there  must  be  a  definite  time  fixed 
for  the  extension  of  credit,  and  holds  that 
an  agreement  to  extend  the  time  for  20  or  80 
days  is  definite  as  to  20  days,  and  therefore 
discharges  the  surety;  citing  Daniel  on  Ne- 
gotiable Instruments,  §  1319.  In  Forbes  v. 
Sheppard,  98  N.  C.  Ill,  3  S.  B.  817,  the  prin- 
cipal debtor  paid  to  the  creditor  525  for  in- 
dulgence. The  creditor  tendered  the  money 
back  to  the  debtor,  and  commenced  action  on 
the  same  day  of  the  receipt  of  the  money 
against  the  principal  debtor  and  the  surety. 
The  surety  set  up  a  release  of  himself  be- 
cause of  this  extension  of  time,  and  this 
court  said:  "The  effect  of  a  contract  of  for- 
bearance to  sue  for  a  fixed  and  limited  peri- 
od, founded  on  a  sufficient  consideration  with 
the  principal,  without  reserving  the  right  to 
proceed  against  the  surety,  and  made  with- 
out his  assent,  is  too  well  settled  to  be  fur- 
ther discussed."  And  further:  "Inasmuch 
as  no  Indulgence  was  In  fact  given,  as  salt 
was  brought  on  the  very  day  when  the  mon- 
ey was  paid,  In  disregard  of  the  contract,  it 
occurred  to  us  that  it  was  thus  virtually  an- 
nulled, and  no  disability  imposed  on  the  sure- 
ty to  his  disadvantage.  But  the  authorities 
are  to  the  contrary,  and  it  is  held  that  the 
exoneration  grows  out  of  the  agreement  to 
forbear,  and  Is  not  affected  by  the  creditor's 
breach  of  it  after  it  was  made."  In  Pipkin 
V.  Bond,  40  N.  C.  91,  the  question  before  the 
court  was  whether  there  was  an  indulgence 
to  the  principal  with  the  knowledge  or  con- 
sent of  the  plaintiff,  and  whether  that  was 
done  upon  an  agreement  for  forbearance, 
"which  legally  or  equitably  put  it  out  of  the 
power  of  the  creditors  to  enforce  payment 
Crom  the  principal  for  some  period."    Chief 


Justice  Rufi!ln,  in  delivering  the  (pinion,  quot- 
ed with  approval  the  language  of  Lord  Eldon 
in  Reese  v.  Barrington,  2  Vesey,  Jr.  545, 
where  the  same  question  was  Involved:  "It 
Is  the  most  evident  equity  that  the  creditor 
should  not  carry  on  any  transaction  without 
the  privity  of  him  who  must  necessarily  have 
a  concern  In  every  transaction  with  the  prin- 
cipal debtor."  And  the  Chief  Justice  further 
quoted  from  Lord  Bldon  in  the  same  case: 
"He  could  not  try  the  cause  by  inquiring 
what  mischief  the  forbearance  might  have 
done  to  the  surety,  for  that  would  go  into  a 
vast  variety  of  speculation,  upon  which  no 
sound  principle  could  be  built"  The  same 
view  is  expressed  in  Daniel  on  Negotiable  In- 
struments (section  1313),  where  it  is  said: 
"The  principle  on  which  sureties  are  released 
is  not  a  mere  shadow  without  substance.  It 
is  founded  upon  a  restriction  of  the  rights  of 
the  sureties  by  which  they  are  supposed  to 
be  injured.  Therefore,  when  there  is  a  legal 
impossibility  of  injury,  the  principal  does  not 
apply.  This  was  decided  to  be  the  case 
where  the  maker  of  a  note  was  a  discharged 
bankrupt,  and  an  agreement  between  him 
and  the  holder  for  two  months'  delay,  al- 
though on  a  valid  consideration,  it  was  held, 
did  not  discharge  the  Indorser,  because  the 
latter  could  not,  by  making  payment,  have 
recourse  against  lilm.  To  discharge  a  surety 
by  giving  time  to  the  principal,  the  creditor 
must  put  it  out  of  his  power  for  the  time 
being  to  proceed  against  the  principal."  In 
Swire  V.  Rcdmon,  1  Q.  B.  Dlv.  536  (1876),  it 
Is  said;  "In  the  Immense  majority  of  cases 
the  act  does  not  actually  damage  the  surety 
a  shilling,  yet  the  doctrine  is  so  firmly  es- 
tablished that  only  legislative  enactment  can 
change  it" 
No  error. 


(13!  N.  C.  779) 

HENDERSON  v.  DURHAM  TRACTION 

CO. 

(Supreme  Court  of  North  Carolina.    June  6, 

1903.) 

STREET  RAILWAYS— NEQLIQENCB-OPBRATINO 
CARS  WITHOUT  FENDER— VIOLATION  OF 
STATUTE— SUSPENSION  OF  STATUTB-YAUD- 
ITY  OF  SUSPENSION. 

1.  Whether  a  street  railway  company  waa 
negligent  in  operating  a  car  withoat  a  fender, 
88  required  by  law,  was  a  qnestion  for  the  jury. 

2.  Acts  1901,  p.  968,  c.  743,  i  2,  requires  all 
street  rnilway  companies  to  use  fenders  In  front 
of  passenger  cars,  but  provides  that  the  corpo- 
ration commission  may  "make  ezemptions" 
from  the  provision  of  the  statute.  The  com- 
mission exempted  all  street  railway  companies 
from  the  provisious  of  the  statute  until  othet^ 
wise  ordered.  Held,  that  the  order  smounted, 
not  to  an  exemption,  but  to  a  suspension  of  the 
statute,  and  hence  was  invalid,  and  the  statute 
remained  In  force. 

Appeal  from  Superior  Court,  Durham 
County;  W.  R.  Allen,  Judge. 

Action  by  Talmage  Henderson  against  the 
Durham  Traction  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals^  Re- 
versed. 
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Boone,  Bryant  &  Biggs,  for  appellant. 
Manning  &  Fousliee,  tax  appellee. 

CONNOR,  3.  Tbis  action  was  brought  by 
the  plaintiff,  an  infant  suing  by  his  next 
friend,  for  damages  alleged  to  have  been 
sustained  by  reason  of  personal  Injuries  suf- 
fered by  being  struck  by  tbe  defendant's 
street  car  in  tbe  city  of  Durham. 

The  complaint  alleges  that  on  or  about  the 
30th  day  of  July,  ld02,  tbe  plaintiff  was  pass- 
ing from  his  employer's  place  of  business  to 
the  south  side  of  Main  street,  where  the  de- 
fendant has  a  double  track,  about  5  feet 
apart;  that  about  9  o'clock  p.  m.  a  car  was 
going  westward  on  the  northern  track,  and 
another  car  was  going  eastward  on  the  south- 
em  track,  and  he  came  out  of  tbe  drug  store 
to  cross  the  street  Just  as  tbe  car  going  west- 
ward was  passing  the  door,  and  stopped  for 
it  to  go  by,  and  this  car  kept  him  from  see- 
ing tbe  east-bound  car;  that  he  was  ignorant 
of  the  approach  of  that  car,  and  as  he  step- 
ped from  the  southern  one  of  the  double 
tracks  be  was  struck  by  tbe  east-bound  car, 
knocked  down  upon  tbe  track,  caught  un- 
der the  car,  and  dragged  the  distance  of  20 
yards  or  more,  and  was  seriously  injured. 
The  complaint  alleges  that  tbe  defendant 
was  negligent  In  three  respects:  (1)  That, 
at  the  time  of  the  approach  of  the  car  which 
Injured  tbe  plaintiff,  the  motorman  negll' 
gently  and  carelessly  tailed  to  sound  the 
gong;  (2)  that,  at  the  time  of  tbe  Injury 
complained  of,  the  defendant  bad  negligently 
ajid  carelessly  failed  to  properly  equip  Its 
car  which  struck  and  injured  the  plaintiff 
with  approved  safeguards  and  appliances 
then  In  general  use.  In  tbat  It  did  not  have  a 
fender  In  front  of  said  car,  aikd,  if  said  car 
bad  been  properly  equipped  with  a  fender, 
the  injury  would  not  hare  occurred;  (3)  that 
if  the  defendant's  motorman  had  been  keep- 
ing a  proper  lookout,  as  reasonable  and  ordi- 
nary care  required  him  to  do,  be  could  have 
discovered  tbe  plaintiff  in  time  to  have  given 
warning,  or  stopped  the  car  in  time  to  save 
blm  from  Injury.  The  defendant,  in  its  an- 
swer, denied  each  and  every  allegation  char- 
ging negligence,  and  alleged  tbat  tbe  plaintiff 
by  his  own  carelessness  and  negligence  con- 
tributed to  the  injury  which  be  sustained. 
Tbe  following  Issues  were  submitted  to  the 
jury:  "(1)  Was  the  plabitifl  injured  by  tbe 
negligence  of  tbe  defendant,  as  alleged  in  the 
complaint?  (2)  Did  the  plaintiff,  by  his  neg- 
ligence, contribute  to  bis  injury?  (8)  If  so, 
notwithstanding  tbe  negligence  of  the  plain- 
tiff, could  tbe  defendant,  by  the  exercise  of 
ordinary  care,  have  avoided  tbe  injury?  (4) 
What  damage  Is  tbe  plaintiff  entitled  to  re- 
cover?" Upon  the  conclusion  of  the  testi- 
mony his  honor  intimated  that  he  would  In- 
struct the  Jury  to  answer  the  first  Issue, 
"No.''  In  deference  thereto,  tbe  plaintiff  sub- 
mitted to  a  judgment  of  nonsuit,  and  ap- 
pealed. 

Tbe  plaintiff  introduced  James  Rogers,  who 


testified  that  he  saw  tbe  accident,  and  It  oc- 
ouired  on  Main  street,  between  Fitzgerald's 
drug  store  and  Five  Points;  that  there  are 
two  street  car  tracks  on  Main  street  at  tbe 
place  of  the  accident,  and  the  plaintiff  was 
hurt  by  tbe  car  on  the  south  track— the  car 
going  east  The  witness  was  on  the  south 
side  of  Main  street,  and,  when  he  first  saw 
tbe  plaintiff,  be  (plaintiff)  was  coming  out  of 
tbe  drug  store,  on  the  north  side  of  tbe  street, 
nearly  opposite  tbe  witness,  and  started  run- 
ning across  to  tbe  other  side  of  the  street  As 
be  started  across,  be  looked  up,  and  saw  tbe 
car  going  west  and  stopped  for  it  to  pass. 
This  car  going  west  made  no  stop,  and,  as  it 
passed,  tbe  plaintiff  started  to  cross  the 
track,  and  tbe  car  going  east  caught  him. 
He  stepped  behind  the  car  going  west  The 
.witness  does  not  think  he  could  see  the  car 
going  east  because  of  the  car  going  west 
The  two  tracks  are  about  five  feet  apart. 
The  car  that  caught  tbe  plaintiff  was  not  run- 
ning very,  fast;  that  Is,  it  was  running  at  an 
ordinary  rate  of  speed.  When  tbe  car  hit  the 
boy,  the  motorman  was  noticing  the  car  go- 
ing west— was  not  looking  to  the  front  but 
at  tbe  car  going  west  Tbe  motorman  on  the 
car  tbat  struck  the  boy  seemed  to  speed  up  a 
little,  and  "I  holloed  at  the  motorman,  and 
told  bim  that  there  was  a  boy  under  the  car. 
Then  he  stopped  the  car,  and  asked  me  where 
the  boy  was,  and  I  told  him  be  was  under 
tbe  car.  Tbe  boy  was  struck  by  the  front 
of  the  car.  There  was  no  fender  on  the  car. 
I  could  not  see  the  boy  at  first  He  was 
next  to  the  front  wheels,  with  his  head 
against  the  wheels,  his.  feet  under  the  car, 
towards  tbe  west  and  bis  body  between  tbe 
rails.  His  head  was  next  to  tbe  wheel  on 
the  other  rail,  and  be  was  dragged  about  20 
yards.  A  fender  is  something  in  tbe  front 
of  a  car,  like  a  cowcatcher,  and  runs  with- 
in 8  Inches  of  the  rails.  From  the  rail  to  tbe 
l>ed  of  the  car  is  about  2  feet  Tbe  boy 
seemed  to  be  dead  under  the  car,  and  there 
was  some  talk  whether  they  would  move 
tbe  car.  There  was  nothing  to  prevent  tbe 
boy  from  seeing  tbe  cars  when  be  started 
fr.om  the  store.  When  he  started  across  tbe 
street,  tbe  cars  were  about  2$  yards  apart. 
This  was  not  a  street  crossing.  Tbe  boy 
started  to  run  Just  as  tbe  car  going  west 
.passed  him,  and  had  gotten  to  tbe  middle  of 
the  track  when  tbe  car  going  east  struck  him 
and  knocked  him  down.  Tbe  cars  bad  not 
quite  passed  each  other  when  the  boy  was 
struck.  It  was  about  half  past  nine  o'clock 
at  night  It  was  a  summer  car,  and  open. 
Trucks  on  tbe  car  do  not  come  up  to  the 
front  Tbe  wheels  are  three  or  four  feet 
from  tbe  front.  There  is  a  beam  in  front  of 
the  wheel,  which  is  eight  Inches  above  the 
track,  and  this  beam  had  passed  over  tbe 
boy  when  the  car  stopped.  I  beard  the  gong, 
but  don't  know  on  which  car  it  was  sound- 
ed." 

The  plabitiff  testified  tbat  he  got  hart  and 
has  not  been  able  to  remember  anything 
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about  bow  he  got  burt;  that  be  started  run- 
ning; the  cars  passed  the  store  every  day 
and  nigbt;  be  bad  seen  tbem  pass  with  a 
bright  light;  knew  where  they  passed  each 
other,  and  could  see  a  car  plainly  at  Five 
Polnte,  but  did  not  remember  seeing  the  car 
that  night,  nor  anything  about  what  occur- 
red. He  testified  to  the  extent  of  bis  inju- 
ries. 

The  defendant  Introduced  W.  If.  Latta,  who 
testified  that  be  was  motorman  on  the  car 
that  struck  the  boy;  that  the  car  was  go- 
ing east,  and,  just  as  it  passed  the  car  go- 
ing west,  the  boy  darted  Into  the  car  at  the 
front  end;  that  the  car  was  lighted  up,  and 
bad  a  headlight,  and  was  a  summer  car. 
Gongs  on  both  cars  were  ringing.  The  seats 
on  the  summer  cars  run  entirely  across,  and 
parties  get  on  at  the  side,  first  on  the  run- 
ning board.  The  guard  beam  in  front  of  the 
wheel  Is  about  4%  Inches  from  the  pave- 
ment. When  the  witness  saw  the  boy,  he 
applied  brakes  and  stopped  the  car  as  soon 
as  be  could.  It  went  about  20  feet  before 
he  could  stop.  It  was  up  grade,  and  was 
going  from  4  to  6  miles  an  hour.  The  cars 
pass  each  other  at  that  point  from  48  to  60 
times  a  day.  Witness  heard  no  one  until 
after  the  car  stopped.  When  the  boy  went 
under  the  car,  "he  kinder  squealed."  It  took 
from  10  to  20  seconds  to  stop.  The  sIU  of 
the  car  In  front  is  about  2  feet  5  Inches  from 
the  pavement.  The  boy  did  not  go  in  front 
of  the  car  or  between  the  wheels  until  after 
he  fell.  Witness  was  looking  in  front,  and 
the  boy  was  between  the  two  tracks  when  he 
first  saw  him.  Witness  was  at  the  front  end 
of  the  car,  about  4  feet  from  the  north  side 
of  the  car.  No  obstruction  to  him.  Was 
looking  to  the  front.  The  boy  struck  the  car 
about  the  end  of  the  nmning  board.  Ran 
into  it  "like  a  'bird  between  you  and  the 
sun."  The  boy's  running  would  throw  him 
under  the  car  as  the  car  was  struck.  The 
witness  was  looking  In  front,  and  not  at  the 
other  car  passing.  Could  not  stop  the  car 
within  20  or  30  feet.  The  car  was  lighted, 
and  a  headlight  shining. 

F.  D.  Markham,  a  witness  for  the  plain- 
tiff, testified  that  the  beam  is  four  inches  in 
front  of  the  wheel  on  the  winter  car.  A 
street  car  fender  Is  something  like  a  cow- 
catcher on  an  engine,  and  is  so  shaped  that 
If  it  catches  anything  it  throws  it  up.  It 
runs  about  ten  Inches  above  the  track,  and 
extends  three  or  four  Inches  on  each  side, 
and  two  or  three  feet  in  front,  of  the  car. 
It  is  shaped  something  like  the  fingers  of  a 
grain  cradle. 

The  defendant  introduced,  after  objection 
by  the  plaintiff,  a  certified  copy  of  the  pro- 
ceedings of  a  petition  and  order  in  the  rec- 
ord of  the  corporation  commission  of  North 
Carolina,  as  follows:  "In  the  matter  of  the 
hearing,  July  16,  1901,  of  the  petition  of  the 
street  railway  companies  of  the  state,  ask- 
ing to  be  exempt  from  the  provisions  of  the 
act  requiring  city  and  street  railway  compa- 


nies to  use  vestibule  fronts  and  fenders  on 
theb:  cars,  it  was  ordered  as  follows:  Or- 
dered, that  the  petition  of  the  street  railway 
companies  to  be  exempt  from  the  proVisionB 
of  the  act  be  denied  as  to  vestibules,  and  as 
to  tiie  requirement  of  fenders  the  further 
consideration  of  the  same  Is  continued,  and 
said  street  railway  companies  are  exempt 
from  the  provisions  of  the  act  as  to  fenders 
until  ordered  otherwise  by  the  commission." 
In  the  view  which  we  take  of  this  case,  it 
is  not  necessary  to  pass  upon  the  testimony. 
We  are  of  the  opinion  that  in  one  phase  of 
the  case  the  plaintiff  was  entitled  to  go  to 
the  jury.  There  Is  a  conflict  between  the 
authorities,  whether  or  not  a  failure  on  the 
part  of  a  corporation  to  perform  a  duty  im- 
posed by  public  statute,  resulting  in  injury 
to  another,  is  negligence  per  se,  or  whether  it 
is  evidence  of  negligence.  After  a  careful 
examination  of  a  number  of  authorities,  we 
are  of  the  opinion  that  the  sound  doctrine  Is 
that  a  violation  of  the  public  statute  or  a 
city  ordinance  is  evidence  of  negligence,  to 
be  submitted  to  the  Jury.  "It  is  generally 
held  (and  this  we  regard  as  the  true  doctrine) 
that  the  element  of  proximate  cause  must  be 
established,  and  It  will  not  necessarily  be 
presumed  from  the  fact  that  a  city  ordinance 
or  statute  has  been  violated.  Kegllgence,  no 
matter  In  what  it  may  consist,  cannot  re- 
sult in  a  right  of  action,  unless  it  Is  the  prox- 
imate cause  of  the  Injury  complained  of  by 
the  plaintiff."  Elliott  on  Hailroadfl,  {  711. 
This  court  has  held,  in  Edwards  v.  Railroad, 
129  N.  C.  78,  39  S.  B.  730.  that  "a  rate  of 
speed  greater  than  that  allowed  by  law  is  al- 
ways, at  least,  evidence  of  negligence,  and 
under  certain  circumstances  may  become  neg- 
ligence per  se."  Citing  Railway  v.  Ives,  144 
V.  S.  418,  12  Sup.  Ct  679,  36  L.  Ed.  485,  in 
which  It  is  said:  "Indeed,  it  has  been  held 
in  many  cases  that  the  running  of  railway 
trains  within  the  limits  of  a  city  at  a  greater 
rate  of  speed  than  Is  allowed  by  an  ordi- 
nance of  such  city  is  negligence  per  se.  But 
perhaps  the  better  and  more  generally  ac- 
cepted rule  is  that  such  an  act  on  the  part 
of  the  railway  company  Is  always  to  be  con- 
sidered by  the  Jury  as  at  least  a  circumstance 
from  which  negligence  may  be  inferred,  in 
determining  whether  the  company  was  oc 
was  not  guilty  of  negligence."  This  doc- 
trine is  supported  by  many  well-considered 
cases,  and  we  think  it  based  upon  sound 
principles.  In  Hanlon  v.  Railroad,  129  Mass. 
310,  it  was  held  that  "a  vlobitlon  of  the  city 
ordinance  would  be  evidence,  btit  not  con- 
clusive evidence,  of  negligence."  In  Knup- 
pie  T.  Ice  Co.,  84  N.  X.  488,  it  was  held  that 
"the  violation  of  an  ordinance  Is  mere  evi- 
dence of  negligence,  but  not  necessarily  neg- 
ligence." It  should  be  submitted  to  the  jury 
In  connection  with  other  testimony  upon  the 
question  of  negligence.  In  Meek  v.  Pennsyl- 
vania Co.  (Ohio)  13  Am.  &  Eng.  B.  R.  Cas. 
646,  the  same  doctrine  is  held,  the  court  us- 
ing the  following  languag*:    "While  the  tIo- 
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latlon  of  a  law  or  ordinance  is  not  per  se 
concIuslTe  proof  of  negligence  that  will  ren- 
der the  company  liable,  yet  it  la  competent 
to  be  considered  witb  all  of  the  otber  evi- 
dence In  the  case.  The  ordinance  was  en- 
acted for  the  purpose  of  rendering  the  streets 
more  safe  and  convenient  for  the  public.  It 
is  a  police  regulation  defining  what  is  a  le- 
gitimate use  of  the  streets  by  the  railroad 
company.  It  was  a  command  to  those  oper- 
ating trains  within  the  city  limits,  which  It 
was  their  duty  to  obey;  and  a  disobedience, 
either  willfully  or  negligently,  is  some  evi- 
dence to  be  considered  is  determining  the 
defendant's  ilabiUty."  The  editor.  In  his 
notes,  says  that  the  weight  of  authority  la  to 
this  effect 

This  brings  us  to  the  question  whether  the 
failure  to  have  a  fender  was  a  violation  of 
the  statute.  Section  2,  c.  743,  p.  968,  Acts 
1901,  provides  "that  all  city  and  street  pas- 
senger railway  companies  be  and  are  hereby 
required  to  use  practical  fenders  In  front  of 
all  passengers  cars  run,  manipulated  or  trans- 
ported by  them,  and  any  company  refuslag 
or  falling  to  comply  with  said  requirement 
shall  be  subject  to  a  fine  of  not  less  than  $10 
nor  more  than  $100  for  each  day.  The 
North  Carolina  corporation  commission  la 
hereby  authorized  to  make  exemptions  from 
the  provisions  of  this  section  in  such  cases 
as  in  their  Judgment  the  enforcement  of  this 
section  Is  unnecessary."  In  the  view  which 
we  take  of  the  case,  It  does  not  become  nec- 
essary to  pass  upon  the  constitutionality  of 
that  portion  of  the  act  which  confers  upon 
the  corporation  commission  the  power  to 
make  exemptions  from  its  provisions.  The 
question  was  not  presented  or  referred  to  In 
the  argument  The  right  of  the  Legislature 
to  confer  upon  any  other  governmental  agen- 
cy the  power  to  exempt  any  persons  or  cor- 
porations from  the  operation  of  a  statute,  the 
violation  of  which  Is  made  a  misdemeanor. 
Is,  to  say  the  least,  exceedingly  doubtfuL 
There  is  a  marked  difference  between  the 
power  to  make  statutes  of  local  application 
dependent  upon  a  vote  of  the  people,  and 
the  power  sought  to  be  given  the  corpora- 
tion commission  In  this  instance.  The  stat- 
ute here  is  complete  The  duty  Is  Imposed, 
and  the  penalty  for  Its  violation  fixed.  A 
strict  observance  of  the  division  of  powers 
between  the  three  co-ordinate  departments  of 
the  government  is  absolutely  essential  to  the 
preservation  and  the  harmonious  working  of 
our  system  of  government  The  Constitution 
confers  upon  the  Legislature  alone  all  legis- 
lative authority,  and  declares  that  the  power 
of  suspending  the  laws  without  the  consent 
of  the  people  ought  not  to  be  exercised.  An 
interesting  discussion  of  this  question  may  be 
found  in  St^te  v.  Field,  17  Mo.  529,  59  Am. 
Dec.  275,  and  SUnger  v.  Henueman,  38  Wis. 
505.  The  extent  of  the  power  which  may  be 
conferred  upon  the  corporation  commission  is 
set  forth  and  discussed  by  Shepherd,  C.  3., 
tn  Express  Co.  v.  Railroad,  ill  N.  C.  463.  16 


S.  E.  893.  Conceding  for  the  purpose  of  this 
(pinion,  only,  that  the  portion  of  the  act  in 
question  is  constitutional,  we  think,  by  a 
proper  construction  of  it,  the  extent  of  the 
power  conferred  upon  the  commission  is  one 
of  exemption,  and  not  of  suspension.  The 
order  made  by  the  commission  exempts  all 
street  railway  companies  from  the  provisions 
of  the  act  as  to  the  fenders,  until  otherwise 
ordered  by  the  commission;  thus  applying  to. 
all  street  railways  in  the  state,  and,  of 
course,  operating,  if  within  the  power  of  the 
corporation  commission,  to  suspend  the  stat- 
ute. This,  we  think,  exceeds  the  power  con- 
ferred by  the  statute,  and  is  therefore  in- 
valid; thus  leaving  the  act  In  force,  and  the 
duty  of  the  street  railway  companies  to  pro- 
vide fenders  as  prescribed  by  the  act  The 
failure  to  do  so  was  evidence  proper  to  be 
submitted  to  the. Jury  upon  the  question  of 
negligence,  and  as  to  the  proximate  cause  of 
the  Injury.  If  the  Jury  should  find,  as  a  fact, 
that  the  failure  to  have  the  fender  was  the 
proximate  cause  of  the  injury  (that  is  to  say, 
tliat  the  plaintiff  would  not  have  been  in- 
jured If  the  defendant  had  provided  its  cars 
with  fenders),  and  that  the  plaintiff  was  not 
guilty  of  contributory  negligence,  or.  If 
guilty,  that  the  defendant  had  the  last  clear 
chance  to  prevent  the  Injury,  the  plaintiff 
would  be  entitled  to  recover.  The  question 
presented  by  the  testimony  in  regard  to  the 
relative  rights  and  duties  of  street  railway 
companies  and  travelers  passing  along  and 
across  the  streets  is  discussed  in  Moore  v. 
Ry.  Cto.,  128  N.  ,C.  455,  39  S.  B.  57.  We  sim- 
ply decide  In  this  case  that  the  case  should 
have  been  submitted  to  the  Jury  under  prop- 
er Instructions.  It  is  but  Just  to  the  learned 
Judge  who  tried  the  case  to  say  that  the 
question  upon  which  this  decision  is  based 
was  not  presented  or  argued  before  him  or  in 
this  court 

We  have  neither  discussed  nor  passed  up- 
on the  testimony  bearing  upon  the  second  Is- 
sue. His  honor  having  practically  Instructed 
the  Jury  to  find  for  the  defendant  upon  the 
first  issue,  we  confine  our  decision  to  his 
ruling  In  that  respect  We  must  not  be  un- 
derstood as  expressing  any  opinion  in  re- 
gard to  the  other  phases  of  the  case. 

There  must  be  a  new  trial. 


(132  N.  c.  -,e») 
FISHER  et  al.  v.  WESTERN  CAROLINA 
BANK  et  al. 

(Supreme   Court  of  North   Carolina.    Jane  6, 
1903.) 

ASSIONHBNTS  FOR  BBNBFIT  07  CREDITORS- 
FILING— SUITS  BY  CREDITORS— VACATION  OF 
ASSIGNMENT— EQUITABLE  LIENS. 

1.  Under  Code  1883,  g  685,  declaring  that 
any  conveyance  of  a  corporation's  property, 
whether  absolutely  or  on  condition,  shall  ba 
void  us  to  prior  creditors,  etc.,  if  they  com- 
mence proceedings  to  enforce  their  claims 
against  such  corporation  within  60  days  after  the 
registration  of  the  conveyance,  the  commence- 
ment of  an  action  by  creditors  of  a  corpora- 
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tion  within  such  time  to  recover  their  debts 
after  tho  filing  of  an  aesienment  tor  the  benefit 
of  creditors  operates  of  itself  to  avoid  such  as- 
signment. 

2.  Where  creditors  of  a  corporation  sued  on 
behalf  of  themselves  and  other  creditors  of  a 
corporation  to  recover  their  claims  after  It 
had  made  an  assignment  for  the  benefit  of 
creditors,  which,  as  provided  hj  Code  1883,  S 
G85,  operated  to  vacate  such  assignment,  and 
such  suits  did  not  in  any  manner  increase  the 
assets  applicable  to  the  payment  of  the  cor^ 
poration's  debts,  plaintiSs  in  such  suits  were 
not  entitled  to  a  Uen,  by  reasdn  thereof,  on  the 
corporation's  assets  in  the  hands  of  a  receiver. 

.  Appeal   from   Superior   Court,    Buncombe 
County;   CouncUl,  Judge. 

Action  by  Thomas  Fisher  and  others 
against  the  Western  Carolina  Bank  and  oth- 
ers. From  a  judgment  denying  plaintiffs  a 
prior  lien  on  defendants'  assets,  plaintiffs  ap- 
peal.   Affirmed. 

The  defendant  the  Western  Carolina  Bank, 
a  banking  corporation  created  and  existing 
under  the  laws  of  North  Carolina,  doing 
business  at  AsheTlUe,  in  the  county  of  Bun- 
combe, and  being  largely  Indebted  to  numer- 
ous persons,  many  of  whom  had  deposited 
money  with  It,  and,  among  such  depositors, 
to  the  plaintiffs  (appellants  herein)  In  several 
amounts,  respectively,  executed  on  the  12th 
day  of  October,  1897,  a  voluntary  assignment 
to  Lewis  Maddux,  its  president,  and  L.  P. 
McLeod,  its  former  cashier,  of  all  Its  prop- 
erty and  property  rights  of  every  kind,  con- 
sisting very  largely  of  lands  In  said  state.  In 
trust  to  sell  the  same,  and,  after  paying  the 
expenses  of  the  trust,  to  apply  the  proceeds 
of  such  sale  upon  -various  liabilities  of  that 
institution,  giving  preferences  to  certain  of 
its  creditors  for  large  amounts  in  different 
classes.  This  deed  was  registered  in  said 
county  of  Buncombe  on  the  12th  day  of  Octo- 
ber, 1897.  Thereafter,  on  the  12th  day  of  Oc- 
tober, 1897,  the  plalntjffs  (appellants),  with 
certain  other  of  said  creditors,  commenced 
this  action  in  the  superior  court  of  said  Bunr 
combe  county  for  the  purpose  of  attacking 
said  assignment  upon  the  ground  that  it  was 
void  as  to  themselves  and  the  other  creditors 
of  said  bank,  because  made  with  the  intent  to 
binder,  delay,  and  defraud  themselves  and 
such  other  creditors.  On  October  13,  1897,  at 
11:50  a.  m.,  the  plaintiffs  filed  therein  their 
complaint.  On  October  12,  1897,  the  Battery 
Park  Bank,  one  of  the  creditors  who  were 
given  the  first  preference  in  said  assignment, 
commenced  In  said  superior  court  of  Bun- 
combe county  an  action  ag^alnst  the  Western 
Carolina  Bank  alone  for  the  purpose  of  col- 
lecting its  debt  In  said  action  the  said  Bat- 
tery Park  Bank  filed  an  affidavit,  and  there- 
upon moved  for  the  appointment  of  a  receiv- 
er to  wind  up  the  affairs  of  the  said  bank  un- 
der sections  666,  668,  of  the  Code.  On  Octo- 
ber 13,  1897,  at  11:30  o'clock  p.  m.,  the  order 
was  made  by  Judge  Norwood  appointing  tem- 
porary receivers  of  said  bank,  and  on  Octo- 
ber 16,  1807,  the  bond  required  by  stdd  order 
was  filed,  and  the  Injunction  In  said  action 


was  Issued.  The  complaint  in  said  last-men- 
tioned action  was  filled  on  October  25,  1897. 
Said  complaint  alleged  the  Insolvency  of  the 
bank  and  Its  Indebtedness  to  the  plaintiffs, 
and  demanded  judgment  for  the  recovery  of 
its  debt  and  such  other  relief  as  it  might  be  en- 
titled to  In  the  premises.  The  summonses  in 
both  actions  were  returnable  to  the  Decem- 
ber term,  1897,  of  the  superior  court  of  Bun- 
combe county,  and  were  duly  served  and  bo 
returned.  At  said  December  term,  1807,  an 
order  was  made  whereby  said  actions  were 
consolidated,  "without  prejudice  to  the  rights 
of  any  of  said  suitors  to  establish  a  prior 
lien  on  the  assets  of  the  said  bank  in  the 
hands  of  said  receivers,  if  by  law  they  have 
acquired  such  preference  by  such  independ- 
ent suits,  or  by  claimants  of  the  bank  having 
become  parties  thereto."  At  the  September 
term,  1902,  of  the  said  court,  this  action  was 
brought  to  trial,  and  a  verdict  was  rendered 
establishing  the  Indebtedness  of  the  said  de- 
fendant bank  to  the  plaintiffs  and  others, 
and  also  finding  that  said  deed  of  assignment 
was  made  with  intent  and  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the 
plaintiffs  and  other  creditors  of  the  Western 
Carolina  Bank.  Upon  the  coming  in  of  this 
verdict  the  plaintiffs  (appellants)  and  others 
then  acting  with  them  moved  the  court  for  a 
judgment  for  the  amounts  so  found  due  them 
from  the  defendant  bank,  and  for  judgment 
that  said  deed  of  assignment  was  fraudulent 
and  void  as  against  the  plaintiffs  and  said 
other  creditors.  Plaintiffs  (appellants)  also 
moved  the  court,  upon  said  verdict,  for  judg- 
ment declaring  a  Hen  in  their  favor  upon  the 
assets  of  the  bank  in  the  bands  of  the  re- 
ceivers to  the  amount  of  their  indebtedness. 
This  last  motion  was  denied,  and  the  court 
adjudged  that  the  plaintiffs  recover  of  the 
defendant  bank  the  amounts  of  their  several 
debts  as  fixed  by  the  verdict  of  the  jury,  and 
further  considered  and  adjudged  "that  the 
deed  of  assignment  mentioned  in  the  com- 
plaint, dated  October  12,  1897,  be,  and  the 
same  is  hereby,  declared  and  decreed  fraudu- 
lent and  void  as  against  the  plaintiffs,  credit- 
ors of  the  Western  Carolina  Bank,"  to  which 
the  plaintiffs  excepted  and  appealed,  assign- 
ing as  error  the  refusal  of  the  court  to  render 
judgment  that  the  plaintiffs  are  entitled  to  a 
Hen  to  the  extent  of  the  amount  of  their  re- 
coveries against  the  defendant  bank. 

F.  A.  Sondley,  Whitson  &  Keith,  Haywood 
Parker,  Frank  Carter,  and  Tucker  &  Mur- 
phy, for  appellants.  Chas.  E.  Jones,  Merri- 
mon  &  Merrimon,  and  Merrick  &  Barnard, 
for  appellees. 

CONNOR,  J.  (after  stating  the  facts). 
Plaintiffs,  relying  upon  the  doctrine  announ- 
ced by  this  court  in  Hancock  v.  Wooten,  107 
N.  C.  9,  12  S.  E.  199,  11  L.  R.  A.  468,  contend 
that  the  action  brought  by  them  for  the  pur- 
pose of  attacking  and  avoiding  the  deed  of 
assignment  made  by  the  defendant  bank,  and 
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subjecting  the  property  to  tbe  payment  of  tbe 
debts  of  tbe  bank,  acauired  a  lien  or  pref- 
erence In  respect  to  the  property  and  the  a»- 
seta  of  the  bank  over  other  creditors.  The 
distinction  between  a  general  creditors'  bill 
brought  in  behalf  of  all  the  creditors  of  an 
iDBolvent  corporation  or  tbe  estate  of  a  de- 
ceased person,  or  to  enforce  the  execution  of 
a  trost  and  administer  the  fund,  and  a  "Judg- 
ment creditors'  bill,"  brought  "for  the  pur- 
pose of  subjecting  equitable  and  other  In- 
terests -which  could  not  be  reached  and  sold 
under  execution,  and  also  for  the  purpose  of 
removing  obstructions  to  legal  remedies,  as 
by  setting  aside  fraudulent  conveyances,  and 
tbe  like,"  is  discussed  and  pointed  out  by 
Mr.  Justice  Shepherd  in  Hancock's  Case.  It 
having  been  held  in  Bank  v.  Harris,  84  N. 
C.  206^  that  under  our  Judicial  system,  by 
which  legal  and  equitable  remedies  are  ad- 
ministered by  the  same  court,  and  In  one 
form  of  action,  there  was  no  longer  any  ne- 
cessity for  the  creditor  to  obtain  a  Judgment 
before  bringing,  his  action  In  the  nature  of  a 
bill  In  equity  to  Invalidate  fraudulent  as- 
signments, etc.,  the  term  "Judgment  credit- 
ors' bill"  is  not  strictly  accurate  as  applied 
to  our  system  of  procedure.  Formerly,  the 
Judgment  creditor  having,  either  by  docket- 
ing his  Judgment  or  running  out  his  execu- 
tion, acquired  a  Hen  or  legal  preference  in  re- 
spect to  lands  or  other  legal  assets,  became 
entitled  upon  final  decree  to  the  preservation 
and  enforcement  of  such  Hens  as  he  bad  ac- 
quired. By  filing  his  bill  for  the  purpose  of 
reaching  and  bringing  within  the  Jurisdiction 
of  the  court  equitable  or  nonleviable  assets, 
he  acquired  an  equitable  lien,  or,  as  some- 
times said,  his  bill  was  treated  as  an  equita- 
ble fl.  fa.  Shepherd,  J.,  referring  to  the  ef- 
fect of  the  change  In  the  procedure,  says: 
"The  result  of  the  decision  Is  to  render  the 
proceeding  still  more  eflScacious,  as  we  think 
that  by  Its  Institution  It  creates  a  preference 
by  way  of  an  equitable  Hen  whether  the  In- 
terest sought  td  be  subjected  be  legal  or  equi- 
table." By  reason  of  this  decision  of  our 
court  much  of  the  very  interesting  discus- 
sion and  learning  found  in  the  works  on  equi- 
ty Jurisprudence  and  the  Ekigllsh  and  Amer- 
ican chancery  reports  Is  of  but  little  practi- 
cal value  in  the  decision  of  this  case.  When 
the  plalntifTs  issued  the  supimons  in  this  ac- 
tion, they  had  no  Hen  or  rights  other  than 
general  creditors,  nor  did  the  plaintiffs  in 
the  case  of  Battery  Park  Bank  against  de-. 
fendant  Bank  have  any  such  lien.  The  rec- 
ord presents  the  question,  therefore,  whether 
tbe  plaintiffs'  claim  for  a  preference  or  equi- 
table Hen  comes  within  the  principle  of  Han- 
cock V.  Wooten,  supra. 

The  assignment  was  made  on  the  12th  day 
of  October,  1897,  and  recorded  at  930  o'clock 
a.  m.  on  the  same  day.  The  summons  in  the 
action  of  Fisher  and  others  (who  are  named) 
"and  all  other  creditors  of  the  Western  Car- 
olina £ank  who  may  choose  to  come  in  and 
make    themselves    parties    to    this    action" 


against  the  Western  Carolina  Bank,  Lewis 
Maddux,  and  Ii.  P.  McLeod,  was  Issued  and 
received  by  the  sheriff  on  the  same  day,  and 
served  on  October  16,  1897.  The  complaint 
was  filed  October  13,  1S97,  at  11  £0  a.  m. 
Thie  complaint  sets  out  the  material  allega- 
tions In  regard  to  the  incorporation,  etc.,  and 
the  Indebtedness  of  the  bank  to  the  plain- 
tiffs. The  nineteenth  aUegatlon  avers  "that, 
as  the  plaintiffs  are  Informed  and  believe, 
said  deed  of  trust  or  voluntary  assignment  Is 
fraudulent  and  void  in  law  as  to  these  plain- 
tiffs, and  was  executed  by  defendant  with  the 
Intent  to  hinder,  delay,  and  defraud  the  plain- 
tiffs and  other  creditors  of  the  defendant 
bank."  They  demand  Judgment  that  they 
recover  the  amounts  of  their  debts,  that  a 
receiver  be  api>olnted,  that  the  deed  of  trust 
be  declared  void,  etc.  On  the  same  day—Oc- 
tober 12th— the  Battery  Park  Bank,  In  Its 
own  behalf  and  all  other  creditors.  Issued 
summons  against  the  Western  Carolina  Bank. 
This  summons  was  served  October  12,  1S07. 
On  the  same  day  the  plaintiff  Battery  Park 
Bank,  by  its  cashier,  filed  an  afildavlt  set- 
ting forth  the  Indebtedness  of  the  defendant 
bank.  Its  Insolvency,  etc.,  and  stating  that  it 
was  entitled  to  have  a  receiver  appointed 
pursuant  to  section  668  of  the  Code  of  1883. 
On  the  13th  day  of  October,  1887,  at  11:30 
p.  m.,  Norwood,  J.,  made  an  order  in  said 
case  appointing  temporary  receivers.  There- 
after permanent  receivers  were  appointed. 
The  complaint  in  the  action  brought  by  the 
Battery  Park  Bank  was  filed  October  25, 
1897,  alleging  the  insolvency  of  the  bank, 
and  its  indebtedness  to  the  plaintiff,  and  de- 
manding Judgment  for  its  debt,  and  such  oth- 
er and  further  reUef  In  the  premises  as  it 
may  be  entitled  to.  In  this  action  an  order 
was  made  at  the  return  term  consolidating 
ail  of  the  actions  brought  against  the  de- 
fendant bank  without  prejudice  to  the  rights 
of  any  of  said  suitors  to  establish  a  prior  lien 
on  the  assets  of  tbe  defendant  bank  In  the 
hands  of  said  receivers  If  by  law  they  have 
acquired  such  preference  by  such  Independ- 
ent suits  or  by  claimants  of  the  bank  hav- 
ing become  inrties  thereto.  The  defendant 
bank  filed  its  answer,  denying  any  fraudu- 
lent purpose  or  intent  in  the  execution  of  the 
deed  of  assignment.  The  cause  was  brought 
to  trial  at  the  September  term  of  court  Tbe 
verdict  of  the  Jury  fixed  the  indebtedness  of 
the  several  plaintiffs,  and  found  that  the  deed 
of  assignment  was  made  with  intent  to  hin- 
der, delay,  and  defraud  plaintiffs  and  other 
creditors  of  the  defendant  bank. 

The  general  principle  governing  the  rights 
of  creditors  In  the  distribution  of  assets  set 
forth  in  Hancock  v.  Wooten,  supra,  gives  us 
but  Uttle  aid  in  the  decision  of  this  case  by 
reason  of  the  provisions  of  our  statute.  Code 
1883,  S  685.  The  authorities  aU  concur  In 
holding  that,  unless  prevented  by  some  stat- 
ute, a  corporation,  as  a  natural  person,  may 
convey  Its  property  for  the  benefit  of  its 
creditors,  giving  preference,  and  tbe  credit- 
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ore  may,  by  reducing  tbelr  claims  to  Judg- 
ments, acquire  liens,  which  will  be  preserved 
and  protected  In  proceedings  instituted  for 
winding  up  Its  affairs  in  case  of  Insolvency. 
Cotton  Mills  V.  Cotton  Mills,  116  N.  C.  647, 
21  S.  K  431;  8  Clark  &  Marshall  on  Private 
Corporations,  I  768,  p.  233L  "The  appoint- 
ment of  a  receiver  does  not  divest  the  prop- 
erty of  prior  existing  liens,  but  afCects  only 
the  manner  and  time  of  their  enforcement 
While  the  property  Is  in  the  possession  of 
receivers  the  right  to  enforce  the  Hens  is  sus- 
pended, because  the  property  is  in  the  cus- 
tody and  control  of  the  court."  Beach  on 
Receivers,  194.  In  this  case  the  two  actions 
were  commenced  by  the  issuing  of  the  sum- 
monses simultaneously.  The  order  appointing 
the  receiver  was  made  subsequent  by  about 
12  hours  to  the  filing  of-  the  complaint  In  the 
action  of  Fisher  and  others,  but  prior  by 
three  days  to  the  service  of  the  summons  on 
the  defendant  bank  In  that  action.  The  title 
of  the  receiver  relates  to  the  date  of  his  ap- 
pointment. "The  courts  have  now,  as  a  rule, 
come  to  the  conclusion  that  the  title  of  the 
receiver  on  bis  appointment  dates  back  to 
the  time  of  granting  the  order,  even  though 
certain  preliminary  conditions  must  first  be 
performed,  and  the  receiver  remains  out  of 
possession  pending  such  performance."  Beach 
on  Receivers,  209;  Worth  v.  Bank,  122  N.  C. 
397,  29  S.  B.  775;  Pelletier  v.  Lumber  Co., 
123  N.  C.  596,  31  S.  E.  855,  68  Am.  St  Rep. 
837;  Bank  v.  Bank,  127  N.  C.  432,  37  S.  B. 
461.  The  action  Is  commenced  by  issuing  the 
summons.  Code  1883,  199.  It  would  seem 
to  follow  that  neither  party  has  any  priority 
by  reason  of  the  time  of  beginning  their  ac- 
tion. It  may  be  that,  for  the  purpose  of  fix- 
ing the  time  when  any  rights  of  priority  or 
liens  attached,  the  day  of  service  of  the  sum- 
mons, when  the  party  is  brought  into  court, 
would  be  the  proper  time.  In  the  view  which 
we  take  of  this  case,  however,  it  Is  not  nec- 
essary to  decide  this  question,  and  we  leave- 
It  open.  The  plaintiffs  base  their  claim  to  a 
lien  upon  the  ground  that  their  action  was, 
as  In  Hancock  v.  Wooten,  supra,  brought  for 
the  purpose  of  vacating  a  fraudulent  assign- 
ment and  subjecting  property  put  beyond  the 
reach  of  the  creditor,  thus  bringing  It  with- 
in the  definition  of  a  Judgment  creditors'  bill, 
as  distinguished  from  a  general  creditors' 
bin.  The  preferential  lien  given  by  courts 
of  equity  in  such  cases  is  based  upon  the 
reason  assigned  by  CSiancellor  Walworth  In 
Edmeston  v.  Lyde,  1  Paige,  637,  19  Am.  Dec 
4i>4,  cited  by  the  court  in  Hancock's  Case: 
"On  further  examination  it  may  seem  unjust 
that  the  creditor  who  has  sustained  all  the 
risk  and  expense  of  bringing  his  suit  to  a 
successful  determination  should,  in  the  end, 
be  obliged  to  divide  the  avails  thereof  with 
those  who  have  slept  upon  their  rights,  or 
have  Intentionally  kept  back  that  they  might 
profit  by  his  exertions."  It  was  as  a  re- 
ward for  bis  diligence  that  he  was  permitted 
to  take  the  fruits  of  his  recovery.    The  Jus- 


tice of  this  rule  was  strikingly  Illustrated  by 
the  facts  in  Hancock  v.  Wooten.  There  the 
beneficiary  under  the  fraudulent  assignment 
was  actively  defending  the  assignment,  and, 
after  the  successful  litigation,  in  which  the 
Jury  found  the  assignment  fraudulent  he 
sought  to  share  in  the  assets  thus  brought 
within  the  Jurisdiction  of  the  court  As  was 
said  by  the  court,  referring  to  the  defendant 
Wooten:  "He  and  the  plaintiffs  had  been 
fighting  at  arm's  length,  each  endeavoring  to 
establish  a  priority  over  the  other.  The 
plaintiffs  have  been  victorious,  and,  the  deed 
having  been  declared  fraudulent  and  void  as 
to  them,  their  preference  must  tie  recognized, 
and  the  claim  of  the  losing  party  postponed." 
The  difficulty  with  which  the  plaintiffs  are 
met  in  bringing  themselves  within  this  prin- 
ciple is  found  in  the  fact  that  either  of  the 
actions  brought  on  the  12tb  of  October  must 
necessarily  have  resulted  In  the  avoidance  of 
the  deed  of  assignment  In  no  possible  point 
of  view  could  the  deed  have  been  valid  as 
against  the  creditors  of  the  defendant  bank 
after  the  institution  of  the  suits,  or  either  of 
them,  within  the  60  days.  The  Code  of  1883, 
S  685,  expressly  declares:  "Any  conveyance 
of  this  property  whether  absolutely  or  niwn 
condition,  shall  be  void  and  of  no  effect  as  to 
creditors  of  said  corporation  existing  prior  to 
or  at  the  time  of  the  execution  of  the  said 
deed  and  as  to  torts  committed  by  such  cor- 
poration,' its  agents  or  employes  prior  to  or 
at  the  execution  of  the  said  deed,  provided 
said  creditors  or  persons  injured  or  their  rep- 
resentatives shall  commence  proceeding  or 
action  to  enforce  their  claims  against  said 
corporation  within  60  days  after  the  registra- 
tion of  said  deed  as  required  by  law."  This 
section  of  the  Code,  immediately  upon  the 
commencement  of  either  of  the  actions,  avoid- 
ed the  deed  of  assignment,  and  there  was  no 
necessity  for  litigating  the  question  as  to  the 
intent  with  which  It  was  made.  This  court 
referring  to  the  effect  of  section  685  upon  con- 
veyances by  corporations.  In  Langston  v.  Im- 
provement Co.,  120  K.  a  132,  26  S.  B.  644, 
says:  "This  being  so,  the  real  estate  of  de- 
fendant corporation  remained  liable  to  plain- 
tiff's debt,  notwithstanding  the  mortgage  of 
defendant  corporation  to  Moye.  Section  6S5 
of  the  Code,  which  section  has  been  con- 
strued in  Coal  Co.  v.  Electric  Light  Ca,  118 
N.  0.  232  [24  S.  E.  22].  But  there  Is  error  in 
the  Judgment  which  declares  a  lien  on  the 
property  of  the  corporation.  Section  685  of 
the  Code  does  not  authorize  the  declaration 
of  the  lien,  but  only  puts  the  mortgage  oat 
of  the  way  of  plalntUTs  collecting  his  debt, 
and  leaves  the  property  in  the  same  condi- 
tion, so  far  as  the  debt  is  concerned,  as  if  no 
mortgage  had  been  made."  This  court  has 
decided  in  Bank  v.  Bank,  127  N.  C.  432,  37 
S.  E.  461,  that  the  deed  of  assignment  made 
by  the  defendant  bank  is  void  as  to  credit- 
ors bringing  their  action  vrlthln  60  days  aftw 
registration,  and  that  no  lien  Is  created  by 
the  bringing  of  action.    Tbia  would  seem  to 
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IM  d«cl8tve  of  the  plaintiffs'  contention,  and 
to  folly  sustain  the  judgment  of  the  court 
below.  Both  suits  are  brought  In  behalf  of 
fbe  plalntllfls  and  all  other  creditors.  It  will 
be  observed  that  section  683  does  not  require 
that  an  action  be  brought  for  the  purpose  of 
setting  aside  or  vacating  the  assignment,  but 
that  it  becomes  void  and  of  no  effect  Imme- 
diately upon  the  bringing  of  an  action  by  the 
creditor  to  "enforce  bis  claim."  Hence  it 
was  unnecessary  for  the  plaintiffs  in  their  ac- 
tion to  make  any  reference  to,  or  ask  any 
Judgment  in  respect  to,  the  deed  of  assign- 
ment The  finding  of  the  Jury  In  regard  to 
the  intent  with  which  the  deed  was  made  was 
Immaterial,  and  did  not  in  any  respect  affect 
fbe  rights  of  the  creditors.  The  plaintiffs, 
therefore,  not  having  by  thetr  diligence  re- 
moved any  obstructions  to  legal  remedies  or 
brought  Into  the  common  fund  for  distribu- 
tion any  property  or  assets,  do  not  bring 
themselves  within  the  principle  of  Hancock 
T.  Wooten,  supra,  and  are  not  entitied  to  any 
Hen  or  preference.  His  honor  properly  ad- 
Judged  that  the  deed  was  void  as  to  the  cred- 
itors. This  left  the  fund  in  the  hands  of  the 
receivers,  to  be  distributed  under  the  direc- 
tion of  the  court  among  the  creditors.  The 
question  in  respect  to  Judgment  lien  was 
passed  upon  and  settled  by  this  court  in  the 
case  of  Battery  Park  Bank  v.  The  Western 
Carolina  Bank,  127  N.  O.  432,  37  S.  E.  461. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


OXS  N.  C.  756) 

USSB  et  aL  v.  BAIRD  et  al. 

(Supreme  Court  of  North  Carolina.    June  S, 

1903.) 

VILLS  —  CONSTRUCTION  —  "CHILDRKM"  — 
"HKIH8"— EQUITABLB  CONVERSION- 
ADVANCEMENTS— DEDUCTION. 

1.  Testatrix  devised  certain  property  to  her 
daughter  B.  for  life,  and  directed  that  at  her 
death  it  should  be  sold,  and  the  proceeds  equal- 
ly divided  among  all  of  testatrix's  children.  In 
another  provision  she  directed  her  executors 
to  sell  certain  other  land,  and  divide  the  pro- 
ceeds among  all  her  heirs.  At  the  execution  of 
ber  will,  testatrix  had  seven  living  children, 
and  six  grandchildren,  the  Issne  of  a  deceased 
daughter.  Held,  that  testatrix  used  the  words 
"children"  and  "heirs"  in  their  strict  legal 
sense,  and  hence  such  grandchildren  were  not 
iodnded  in  the  bequest  to  testatrix's  children, 
but  were  included  in  the  bequest  to  her  heirs. 

2.  Where  testatrix  directed  her  executors  to 
sell  certain  real  estate  and  divide  the  proceeds 
among  her  children  and  heirs,  such  direction 
operated  as  an  equitable  conversion,  and  the 
property  and  the  proceeds  of  the  sale  thereof 
passed  to  the  beueSciarles   as  personalty. 

8.  Where  testatrix  tised  the  word  "heirs"  to 
represent  a  class  to  whom  personalty  was  be- 
queathed, such  term  included  those  who  wonld 
be  entitied  to  take  under  the  statute  of  distribu- 
tions. 

4,  Testatrix,  who  had  made  certain  advance- 
ments to  some  of  her  children,  devised  the 
proceeds  of  certain  real  estate  to  all  of  her 
neirs,  and  directed  her  executors  to  pay  such 
of  her  children  as  had  received  no  advance- 
ments a  sum  sufficient  to  make  them  all  equal, 
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and  If  any  of  her  heirs  died  before  testatrix's 
death,  leaving  children,  such  children  wonld 
take  the  share  of  their  deceased  parents.  Beld 
that,  though  such  bequest  was  to  testatrix's 
heirs  jointly,  they  took  per  stirpes,  and  not  per 
capita. 

5.  Testatrix  bequeathed  the  proceeds  of  cer- 
tain of  her  real  estate  to  her  neirs,  and,  by  a 
subsequent  clause  of  the  will,  directed  her  ex- 
ecutors to  present  statements  of  advancements 
to  such  of  her  heirs  as  had  received  advance- 
ments during  the  life  of  testatrix  or  her  hus- 
band, and,  if  any  of  the  heirs  had  received  no 
advancements,  to  pay  to  them  a  sum  sufficient 
to  make  all  of  them  equal,  and  to  divide  the 
remainder  among  all  of  her  heirs;.  Testatrix 
had  made  advancements  to  a  daughter  who  had 
died  prior  to  the  making  of  the  will,  and.  If 
such  advancements  were  deducted  from  the 
share  of  such  daudtter's  children,  they  would  be 
disinherited.  Held,  that  the  advancements  re- 
ferred to  in  the  will  were  limited  to  those  made 
to  the  persons  entitled  to  take  thereunder,  and 
that  the  grandchildren  were  therefore  not  sub- 
ject to  a  deduction  from  their  share  of  advance- 
ments made  to  their  deceased  mother. 

Appeal  from  Superior  Court,  Buncombe 
County;  CouncOl,  Judge. 

Action  by  James  B.  Lee  and  others  against 
J.  R.  Baird  and  others  for  the  construction 
of  a  will,,  etc.  From  a  Judgment  in  favor  of 
plaintiffs,  defendants  appeal.    Modified. 

Mrs.  Eliza  T.  Balrd,  late  of  the  county  of 
Buncombe,  widow,  on  the  23d  of  January, 
1884,  executed  her  last  will  and  testament 
The  portions  thereof  material  to  the  dec'sion 
of  this  case  are: 

"Item  2.  I  bequeath  unto  my  daughter, 
Vickie  Baird,  all  my  household  and  kitchen 
furniture,  to  be  hers  forever,  and  I  beqneatt> 
to  Vickie  during  her  lifetime  my  Forest  Hili 
property;  and  at  her  death  to  be  sold  and  di- 
vided equally  among  all  of  my  children." 

"Item  4.  The  balance  of  the  Mair  Swamp 
place  to  be  sold  to  pay  my  son  Joseph  the  ex- 
penses of  the  lawsuit  on  Sec.  0,  and  if  the 
amount  received  is  more  than  enough  to  pay 
the  expenses  of  the  lawsuit,  the  remainder  to 
be  divided  among  all  my  chlldreL. 

"Item  5.  1  request  my  executors  to  sell  my 
lots  in  Ashevllle  and  my  interest  in  the  Crag- 
gy Mountain  land  and  divide  the  money 
among  all  my  heirs." 

"Item  7.  I  request  my  executors  to  require 
of  my  heirs  who  have  received  advancements 
during  the  life  of  my  husband  or  myself  to 
present  to  them  an  itemized  statement  of 
such  advancements  before  they  shall  receive 
any  payment  of  the  property  directed  to  *te 
sold  in  my  will;  and  if  any  of  my  heirs  h&\  e 
received  no  advancements,  to  pay  to  them  a 
sum  sufficient  to  make  them  all  equal,  and  if 
any  remainder  to  divide  the  amount  amongst 
all  of  my  heirs.  And  if  any  of  my  heirs  die 
before  my  death,  leaving  heirs,  the  children 
of  such  deceased  parent  or  parents,  shall  re- 
ceive jointly  the  share  coming  to  their  par- 
ent or  parents,— the  share  he  or  they  would 
have  received  if  he  or  they  had  been  living  at 
the  date  of  my  death." 

At  the  date  of  the  execution  of  said  will, 
Mrs.  Baird  had  seven  living  children.  A 
daughter,  Mrs.  M.  J.  Lee,  died  October  5, 
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1878,  leaving  surrlTlng  glx  children.  The 
testatrix  bad,  when  she  made  tsald  will,  nu- 
merous other  grandchildren,  chUdren  of  liv- 
ing children.  Victoria  A.  Baird,  mentioned 
in  item  2  of  the  wiU,  died  March  20,  1897, 
leaving  no  children.  At  the  date  of  said  will, 
T.  J.  Lee,  the  husband  of  M.  J.  Lee,  and  fa- 
ther of  said  clilldren,  was,  and  yet  Is,  a  man 
of  fine  business  ability,  prosperous,  and 
wealthy,  who  provided  well  for  his  childrep. 
His  wife  had  received  from  the  testatrix 
large  sums  by  way  of  advancements— exceed- 
ing, in  all,  $3,000,  and  amounting  to  more 
than  the  advancements  which  were  made  by 
the  testatrix^  to  any  of  her  other  children  pri- 
or to  her  death.  The  testatrix  knew  these 
facts  at  the  time  of  making  her  will,  and 
when  she  died.  She  was  a  woman  of  educa- 
tion and  financial  capacity,  and  in  full  pos- 
session of  her  faculties. 

T.  H.  Cobb  and  F.  A.  Sondley,  for  appel- 
lants.   Merrlmon  &  Merrimon,  for  appellees. 

CONNOR,  J.  (after  stating  case).  This  ac- 
tion is  brought  by  the  plaintlfTs,  Ave  of  the 
six  children  of  Mrs.  M.  J.  Lee,  against  the 
executors  and  children  of  Mrs.  Balrd,  for  the 
purpose  of  having  the  said  will  construed, 
and  for  an  account  of  the  proceeds  of  the 
property  directed  to  be  sold,  and  other  relief. 
His  honor,  upon  the  facts  found  as  above 
stated,  adjudged  that  the  property  mentioned 
in  the  second  item,  to  wit,  the  Forest  Hill 
property,  and  that  mentioned  in  items  4  and 
5  of  said  will,  became  and  were  by  the  pro- 
visions of  said  will  converted  into  personal 
property  npon  the  death  of  the  said  testa- 
trix, and  were  to  be  distributed  as  such  by 
the  executors  named  in  the  will.  In  accord- 
ance with  the  provisions  of  the  seventh  item 
of  the  will;  that,  by  the  provisions  of  the 
seventh  item.  It  became  the  duty  of  the  ex- 
ecutors to  require  all  of  the  heirs  of  the  tes- 
tatrix (by  whom  In  said  Item  and  said  will 
is  meant  those  who  would  be  entitled  to  the 
proceeds  of  the  sales  of  the  said  real  proper- 
ty under  the  statute  of  distributions  of  the 
state  of  North  Carolina)  to  render  an  account 
of  advancements,  and  that  the  said  plaintiffs 
are  entitled  to  receive  from  the  proceeds  of 
the  said  real  property  so  much  as  would  come 
to  them,  or  each  of  them,  upon  the  basis  of  a 
per  capita  distribution.  From  this  judgment 
the  defendants  appealed. 

Plaintiifs  contend,  first,  that  the  real  prop- 
erty directed  to  be  sold  was  converted  Into 
personalty  by  the  provisions  of  the  will;  sec- 
ond, that  the  word  "children,"  in  the  will,  In- 
cludes the  plaintiffs,  who  are  grandchildren; 
third,  that  the  word  "heirs"  is  to  be  con- 
strued In  the  same  way.  The  defendants,  on 
the  contrary,  contend  that  the  words  "all  of 
my  children"  exclude  the  plaintiffs  from  any 
participation  in  the  proceeds  of  the  Forest 
Hill  property,  and  that  the  word  "heirs,"  as 
used  in  the  other  Items  of  the  will,  shall  be 
construed  to  mean  children,  thereby  exclud- 


ing the  plaintiffs  from  any  share  in  the  prop- 
erty mentioned  in  item  5. 

In  our  efforts  to  adopt  a  constrnctton  of  tbe 
will  of  Mrs.  Baird,  consistent  with  the  rule 
laid  down  by  tbe  courts  to  guide  them  in 
such  cases,  we  have  encountered  many  and 
almost  Insurmountable  difBculties.  Either 
construction  suggested  by  counsel  for  the  re- 
spective parties,  while  supported  by  well- 
considered  arguments  and  briefs,  presents, 
contradictions  and  leads  to  results  difficult  to 
reconcile  with  parts  of  the  wllL  We  have 
given  the  case  anxious  and  careful  considera- 
tion. The  conclusion  to  which  we  have  final- 
ly arrived  is  not  free  from  °  difficulty,  and 
much  could  be  said  in  support  of  one  or  more 
other  views. 

The  first  question  presented  is,  what  mean- 
ing we  shall  attach,  or  we  shall  assume  that 
tbe  testatrix  attached,  to  the  word  "chil- 
dren," as  used  in  tbe  second  and  fifth  items 
of  her  will.  The  first  proposition  laid  down 
by  Sir  James  Wigram  in  his  Bulea  for  the 
Interpretation  of  Wills  is:  "A  testator  is  al- 
ways presumed  to  use  the  words  in  which  be 
expresses  himself  according  to  their  strict 
and  primary  acceptation,  unless  from  the 
context  of  tbe  will  it  appears  that  be  has 
used  them  In  a  different  sense,  in  which  case 
the  sense  in  which  he  thus  appears  to  have 
used  them  will  be  the  sense  in  which  they 
are  to  be  construed."  Lord  Cranwortb,  in 
Hicks  V.  Sallltt,  3  De  O.,  M.  &  Gor.  782,  IS 
Jar.  915,  says:  "Where  a  testator  uses  a 
word  which  has  a  well-known  ordinary  ac- 
ceptation, it  must  appear  very  certain  that 
he  has  stated  on  tbe  face  of  the  will  that  he 
uses  it  In  another  sense,  before  the  ordinary 
sense  can  be  Interfered  with.  In  order  to  al- 
ter the  meaning  of  a  word,  it  must  appear, 
not  that  the  testator  might  have  meant  it  in 
a  different  sense,  but  that  he  must  have 
meant  It  in  a  different  sense;  and  this  can 
only  be  shown  by  pointing  some  inconsisten- 
cy In  different  parts  of  the  vrtll,  or  a  positive 
statement  of  such  being  the  sense  intended, 
or  a  reductio  ad  absurdum  by  not  taking  the 
word  in  a  qualified  sense."  It  Is  also  ar 
elementary  rule  "that  every  possible  effort 
should  be  made  by  tbe  court  to  reconcile  the 
clauses  seemingly  repugnant,  and  to  give 
effect  to  tbe  whole  will,  for  the  presumption 
Is  that  the  testator  meant  something  by  every 
sentence  and  word  In  bis  will,  and  no  court 
is  justified  In  rejecting  any  portion  of  It  un- 
til it  is  positively  assured  that  the  portion 
which  It  rejects  cannot  be  reconciled  with  the 
general  Intention  of  the  testator  as  expressed 
in  some  other  portion  of  the  will;  and  even 
when  the  general  rule  of  repugnancy  is  ap- 
plied of  necessity,  and  tbe  latter  of  the  two 
inconsistent  clauses  is  permitted  to  prevail 
over  the  former.  It  is  a  settied  rule  that  the 
earlier  of  the  two  clauses  will  not  be  dis- 
turbed or  rejected  any  further  than  is  ab- 
solutely necessary  to  carry  out  the  presumed 
Intention  of  the  testator  as  shown  in  the 
whole  clause."    Underbill  on  Wills,  i  358. 
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Certainly  the  nse  of  fbe  words  "all  of  my 
chlldrftn"  by  the  testatrix  is  free  from  am- 
biguity, and  the  uniform  current  of  authority 
in  this  and  other  courts  sustains  the  propo- 
sition that  they  will  not  be  construed  to  in- 
clude grrandchildren,  unless  from  necessity, 
■which  occurs  when  the  will  would  be  inopera- 
tlTe  unless  the  sense  of  the  word  "children" 
were  extended  beyond  its  natural  import,  and 
when  the  testator  has  clearly  shown  by  other 
words  that  he  did  not  use  the  term  "chil- 
dren" in  the  ordinary  actual  meaning  of  the 
word,  bnt  in  a  more  extenslye  sense;  that 
this  construction  can  only  arise  from  a  clear 
intention  or  necessary  implication,  as  where 
there  are  no  children,  but  are  grandchildren, 
or  where  the  term  "children"  is  further  ex- 
plained by  a  limitation  over  in  default  of  Is- 
sue. This  court.  In  Denny  v.  Closse,  39  N. 
G.  102,  says:  "The  intenti<Mi  of  the  testator 
is  the  goTemlng  rule  in  the  construction  of 
wills,  upon  the  principle  that  the  law  accords 
to  every  man  the  right  to  dispose  of  his 
property  after  his  death  as  be  shall  please. 
If,  therefore,  his  intention  can  be  ascertained 
from  the  will,  and  it  contravenes  no  rule  of 
law,  that  intention  shall  be  carried  Into  ef- 
fect. It  sometimes  becomes  very  difficult  to 
ascertain  what  is  the  true  meaning  of  the 
will,  and  the  courts  have  been  compelled  to 
adopt  yarloQS  mles  as  Indicating  the  will 
of  the  testator,  which  in  such  cases  will  be 
observed.  •  •  •  It  Is  manifest  that  the 
testator  well  understood  the  meaning  of  the 
words  he  used,  and  that  he  varied  them  as 
occasion  required  to  meet  his  wishes  in  the 
disposition  of  bis  property.  The  objects  of 
his  bounty  were  his  own  children;  and  he 
had  a  legal  right  to  dispose  of  his  property 
as  he  desired!  We  have  examined  the  au- 
thorities to  which  our  attention  has  been  di- 
rected. There  is  nothing  in  them  to  change 
the  view  we  have  taken  Of  the  case.  They 
only  provide  that  the  word  'children'  may, 
under  peculiar  circumstances,  mean  grand- 
children, as  when  the  meaning  of  the  testator 
is  uncertain,  and  the  beqnest  must  fall  unless 
such  constmctlon  be  given.  That  is  not  the 
case  here."  Ruffln,  C.  J.,  in  Ward  v.  Sutton, 
40  N.  C.  421,  says:  "Every  word  is  to  be 
retained,  and  a  sensible  meaning  put  on  it, 
if  possible,  so  as  to  effectnate  the  apparent 
Intent;  and.  If  it  be  necessary  to  the  sense, 
words,  and  even  sentences,  may  be  trans- 
posed. •  •  •  The  gifts  being  to  children, 
the  general  rule  Is  that  where  there  are  per- 
sons who  answer  that  description,  grandchil- 
dren cannot  take  under  it"  Battle,  J.,  in 
Mordecai  v.  Boylan,  59  N.  O.  866,  says:  "The 
testator  clearly  shows  by  his  will  that  he 
imderBtood  the  distinction  between  children 
and  grandchildren.  The  general  rule,  there- 
fore, must  prevail,  that,  in  the  division  of  the 
residue  directed  to  be  made  among  his  chil- 
dren, the  testator's  grandchildren  and  great- 
grandchildren cannot  be  included."  The 
same  view  is  taken  In  Boylan  v.  Boylan,  62 
N.  O.  16C.    In  Oarson  v.  Carson,  62  N.  G.  58, 


it  is  settled  that,  where  there  are  gifts  in 

a  win  to  children,  grandchildren  cannot  take, 
when  there  are  any  persons  answering  to  the 
description  of  children.  Upon  the  same  prin- 
ciple, a  power  conferred  upon  a  person  to 
dispose  of  a  fund  among  children  will  not 
authorize  a  disposition  of  a  part  of  the  fund 
to  grandchildren,  at  least  while  there  are  any 
children  who  can  take  it 

A  careful  examination  of  our  own  Reports, 
with  the  aid  of  very  excellent  briefs  of  coun- 
sel, falls  to  disclose  a  single  case  in  which 
the  term  "children"  has  been  held  to  include 
grandchildren.  An  examination  of  the  an- 
tborities  shows  that  this  court  is  in  harmony 
with  the  courts  of  other  states  and  of  Eng- 
land. Walworth,  Ch.,  in  Mowatt  v.  Carow, 
7  Paige,  339,  32  Am.  Dec.  OH,  says:  "The 
word  'children,'  in  common  parlance,  does 
not  include  grandchildren,  or  any  others  than 
the  immediate  descendants  in  the  first  de- 
gree of  the  person  named  as  the  ancestor; 
but  it  may  include  them  where  there  are  no 
persons  in  existence  who'  would  answer  to 
the  description  of  children,  in  the  ordinary 
sense  of  the  word,  at  the  time  of  making  a 
will,  or  where  there  could  not  be  any  sucli 
at  the  time  or  In  the  event  contemplated  by 
the  testator,  or  where  tlie  testator  has  clearly 
shown  by  the  nse  of  other  words  that  he 
used  the  word  'children'  as  synonymous  with 
'descendants'  or  'issue,'  or  to  designate  or  In- 
clude Illegitimate  offspring,  grandchildren, 
or  stepchildren."  Redfleld  on  Wills  (3d  £d.) 
p.  16.  "The  word  children,  when  used  in  a 
will,  does  not  ordinarily  include  grandchil- 
dren, but  grandchildren  and  great-grandchil- 
dren may  take  under  this  word.  If  necessary  , 
to  accomplish  the  testator's  intention."  Scott 
V.  Nelson,  3  Port.  452,  29  Am.  Dec.  266.  "It 
is  a  well-settled  rule  of  constmctlon  In  this 
state,  as  well  as  elsewhere,  that  the  word 
'children,'  in  a  will,  does  not  include  grand- 
children, unless  it  appears  from  the  context  • 
to  have  been  so  Intended  by  the  testator,  or 
such  meaning  is  necessary  to  carry  out  his 
manifest  Intent"  Castner's  Appeal,  88  Pa. 
491.  Moncure,  P.,  in  Moon  y.  Stone's  Execu- 
tors, 19  Grat  328,  uses  the  following  lan- 
guage: "But  whatever  may  be  our  conjec- 
ture on  that  subject,  we  cannot  give  effect 
to  any  supposed  intention  which  is  not  ex- 
pressed by  the  words  of  the  will.  •  •  • 
We  sit  here  not  to  make  wills  for  testators, 
but  to  expoimd  them.  And  we  must  give  ef- 
fect to  every  will  as  It  Is  written  by  the  tes- 
tator, provided  it  be  legal,  however  strange 
and  capricious  it  may  seem  to  hare  been. 
*  *  *  Here  Is  an  express  loan  to  his 
daughter  Sallle  during  her  natural  life.  This 
Is  plain  language,  and,  standing  by  Itself, 
cannot  be  misunderstood.  What  is  there  in 
the  will  to  change  its  natural  meaning?  Only 
the  word  'children,*  which  twice  follows  It 
in  the  same  clause.  Now,  this  word  'chil- 
dren' is  Just  as  plain  as  the  loan  for  life  pre- 
viously given.  Its  meaning  Is,  Issue  In  the 
first  degree."    In  Reeves  t.  Brlmen,  4  Vesey. 
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607,  the  Master  of  Bolls  says:  "As  to  the 
principal  point,  it  Is  a  rule  of  construction 
that  eTer7  word  of  a  will  must  haye  a  mean- 
ing Imputed  to  it,  If  it  is  capable  of  a  mean- 
ing without  a  violation  of  the  general  Intent 
or  of  any  other  provision  in  the  will  with 
which  it  may  appear  inconsistent.  'Children' 
may  mean  grandchildren  when  there  can  be 
no  other  construction,  but  not  otherwise." 
The  same  principle  is  applied  in  Hone  v.  Van 
Schalck,  8  N.  Y.  638;  Ewlng  v.  Handley,  4 
Utt  346,  14  Am.  Dec.  140.  In  Estate  of 
Hunt,  138  Pa.  260,  19  Atl.  648,  19  Am.  St 
Rep.  640,  Grear,  J.,  after  stating  the  rule, 
says:  "With  us,  it  has  never  been  departed 
from,  but  has  been  enforced  in  many  instan- 
ces, and  never  with  any  abatement  of  any  of 
Its  terms."  Presley  v.  Davis,  7  Rich.  Eq. 
106,  62  Am.  Dec.  396.  In  the  case  of  Park- 
man  V.  Bowdoin,  1  Sumn.  360,  Fed.  Gas.  No. 
10,763,  Judge  Story  says:  "Although  in  its 
primary  sense  the  word  'children'  is  a  de- 
scriptio  peraonari  who  are  to  take,  there  is 
not  the  slightest  difficulty  in  giving  it  the  oth- 
er sense  when  the  structure  of  the  devise 
requires  It"  The  learned  judge  was  not  dls- 
ctissing  the  question  as  to  whether  the  word 
"children"  would  include  grandchildren,  but 
was  dealing  with  a  limitation  in  a  deed,  for 
he  says:  "So  that  in  the  present  case  there 
is  an  evident  necessity  of  construing  the  word 
'children'  to  mean  issue  or  heirs  of  the  body. 
If  BO,  they  are  words  of  limitation,  and  not  of 
purchase."  So,  also,  Is  the  point  decided  in 
Wild's  Case,  3  Coke's  Rep.  288. 

It  Is  contended,  however,  that  by  reference 
to  the  seventh  clause  of  the  will  it  is  apparent 
,tbat  the  testatrix  Intended  by  the  use  of  the. 
word  "children"  to  include  her  grandchildren, 
because  she  therein  provides  that  "my  heirs 
who  have  received  advancements  during  the 
life  of  my  husband  or  myself  are  to  present 
an  Itemized  statement  of  such  advances  be- 
•  fore  they  shall  receive  any  payment  of  the 
property  directed  to  be  sold  in  my  will;  and 
if  any  of  my  heirs  have  received  no  advance- 
ments, to  pay  to  them  a  sum  sufficient  to 
make  them  all  equal,  and  if  any  remainder 
to  divide  the  amount  amongst  all  of  my  heirs. 
And  if  any  of  my  heirs  die  before  my  death 
leaving  heirs  the  children  of  such  deceased 
parent  or  parents  shall  receive  jointly  the 
share  coming  to  their  parent  or  parents— the 
share  he  or  they  would  have  received  if  he 
or  they  had  been  living  at  the  date  of  my 
death."  That  this  language  Indicates  a  pur- 
pose on  the  part  of  the  testatrix  to  have  an 
equal  division  of  all  her  property  "directed 
to  be  sold"  between  her  children  and  the 
children  of  those  who  have  predeceased  her. 
It  will  be  observed  that  in  the  fifth  item  of 
the  will  she  directs  a  sale  by  the  executors 
of  her  lot  in  AsheviUe  and  her  interest  in 
the  Craggy  Mountain  land,  and  a  division  of 
the  money  "among  all  my  heirs."  We  thus 
see  that  she  has  used  the  word  "heirs"  in 
tfce  fifth  and  seventh  items  of  her  will,  and 
the  words  "all  my  children"  in  the  second 


and  fourth  items.  Mrs.  Lee  died  before  tiie 
execution  of  the  will,  leaving  the  plaintiffs 
as  her  children.  This  fact  of  course,  was 
known  to  the  testatrix.  The  testatrix  had 
other  grandchildren,  being  the  children  of  her 
living  children.  If  it  be  true,  as  contended, 
that  no  reasonable  construction  can  be  placed 
upon  the  entire  will,  consistent  with  the  gen- 
eral intention  and  purpose  of  the  testatrix, 
otherwise  than  by  construing  the  word  "chil- 
dren" to  mean  grandchildren,  and  tills  gen- 
eral intent  is  so  manifest  as  to  exclude  all 
reasonable  doubt  then  that  constructicxi  must 
be  placed  upon  the  will,  as  contended  by  the 
plaintiffs.  It  appears  by  the  deposition  of 
John  R.  Balrd,  onp  of  the  executors,  that  the 
Forest  Hill  property  referred  to  In  item  2 
is  worth  about  |13,000.  It  is  conceded  that 
Mrs.  Lee  had  been  advanced  $3,100.  There 
is  no  suggestion  as  to  the  value  of  the  prop- 
erty referred  to  in  item  4,  or  what  amount 
If  any,  would  remain  after  paying  the  ex- 
penses of  the  lawsuit  referred  to.  It  will 
be  observed  also  that  the  Forest  Hill  prop- 
erty Is  given  to  Vickie  Balrd  for  life,  "and 
at  ,her  death  to  be  sold  and  divided  equally 
among  all  my  children."  While  it  may  be 
that  the  executors  would,  upon  the  death  of 
Vickie,  be  authorized  to  sell  the  property  for 
the  purpose  of  division,  no  express  duty  Is 
Imposed  upon  them  in  that  respect  and  it  is 
very  doubtful  whether  they  have  the  power 
to  sell,  whereas  in  item  5  the  language  is, 
"I  request  my  executors  to  sell,"  etc.  Refer- 
ring to  Item  7,  the  language  is,  "The  property 
directed  to  pe  sold  In  my  will."  It  may  well 
be  that  It  was  the  property  referred  to  in 
item  6,  given  by  the  testatrix  to  "all  my 
heirs,"  which  was  referred  to  in  Item  7.  This 
construction  would  exclude  the  language  of 
item  7  from  any  reference  to  Items  2  and  4. 
But  it  is  said  that  the  testatrix  makes  refer- 
ence to  any  of  her  heirs  who  might  "die 
before  my  death  leaving  heirs,"  etc.  It  ia 
difficult  to  understand  how  she  could  have 
referred  by  tliat  language  to  Mrs.  Lee,  who 
had  been  dead  six  years  before  testatrix  made 
her  will.  Keeping  In  view  the  principle  that 
we  must  if  possible,  ascertain  and  effectuate 
the  Intention  of  the  testator,  and  that  In  do- 
ing so  we  must  keep  in  view  the  primary  rule 
of  construction,  that  every  word  and  clause 
of  the  will  shall  be  given  force  and  effect 
and  the  further  rule  that  words  are  to  be 
construed  in  their  primary  and  original  sense, 
we  conclude  that  the  testatrix  did  not  intend 
her  grandchildren  to  share  in  the  proceeds 
of  her  Forest  Hill  property;  that  she  did  In- 
tend them  to  share  in  the  proceeds  of  the 
lots  in  AsheviUe  and  the  Craggy  Mountain 
land,  she  using  In  respect  to  that  property 
the  words  "among  all  my  heirs."  Adopting 
this  view,  item  5  is  to  be  read  in  connection 
with  item  7,  whereas  items  2  and  4  are  not 
included  in  the  provisions  of  item  7. 

Having  thus  disposed  of  the  proceeds  of 
the  Forest  Hill  property,  we  proceed  to  as- 
certain the  rights  of  the  plaintifCs  and  defend- 
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ants  in  respect  to  tbe  property  mentioned  in 
Item  5.    Tbe  direction  to  sell  operates  as  an 

.  equitable  conversion,  and  the  property,  or 
proceeds  tliereof,  pass  to  tbe  beueflciaries  as 
personalty.  Mills  t.  Harris,  104  N.  C.  626, 
10  S.  E.  704;  Benbow  v.  Moore,  114  N.  C. 
623,  19  8.  B.  156.  Therefore  tbe  word  "beirs" 
must  be  understood  and  construed  to  describe 
those  persons  who  would  take  as  distributees.' 
This  would,  of  course,  include  tbe  plaintiffs. 
We  cannot,  consistently  with  the  principle 
which  we  have  announced,  adopt  tbe  argu- 
ment of  tbe  defendants,  and  construe  tbe 
word  "heirs,"  in  the  fifth  and  seventh  clauses, 
as  synonymous  with  "children";  thereby  ex- 
cluding tbe  plaintiffs  from  all  participation  in 
tbe  proceeds  of  tbe  Asbeville  lots  and  the 
Craggy  Mountain  lands.  The  testatrix,  by 
tbe  same  process  of  reasoning  which  we  Iiave 
followed  in  regard  to  tbe  use  of  tbe  word 
"cliildren,"  must  have  understood  that  the 
word  "heirs"  was  more  comprehensive  than 
"children,"  and  used  the  words  "all  of  my 
beirs"  as  including  those  who  would  have 
talcen  tbe  property  if  she  had  died  intestate. 
There  are  some  difficulties  presented  in  treat- 
ing the  word  "beirs"  in  a  strictly  legal  sense. 
The  property  passes  to  tbe  children  and 
grandchildren  cs  personalty,  and  they  take 
tbe  proceeds.  "I*^  is  too  well  settled  to  need 
citation  of  many  authorities  for  its  support 
that  the  term  'heirs,*  when  used  with  refer- 
ence to  those  to  whom  personal  estate  is 
given,  means  those  who  take  by  law,  or  un- 
der tbe  statute  of  distributions."  Burgin  v. 
Patton,  58  N.  C.  428;  Brothers  v.  Cartwright, 

.  55  N.  C.  113,  64  Am.  Dee.  563. 

We  are  next  required  to  ascertain  tbe  basis 
upon  which  the  distribution  is  to  be  made. 
"It  is  well  settled,  as  a  general  rule,  that  if 
a  testator  gives  an  estate  to  be  equally  di- 
vided between  A.  and  B.  and  tbe  heirs  of 
C,  and  the  latter  has  several  children,  tbe 
division  will  be  per  capita;  but,  if  there  be 
anything  in  the  will  iQdlcatlve  of  an  inten- 
tion that  tbe  devisees  or  legatees  shall  take 
as  families,  the  general  rule  will  not  apply, 
and  the  property  will  be  divided  per  stirpes, 
and  not  per  capita."  Burgin  v.  Patton,  58 
X.  C.  426,  citing  Ward  v.  Stow,  17  N.  C. 
500,  27  Am.  Dec.  238.  Among  the  cases  cited 
as  falling  within  the  exception  to  tie  general 
rule  are  Martin  v.  Gould,  17  N.  C.  306; 
Spivey  V.  Spivey,  37  N.  C.  100;  Henderson 
V.  Womack,  41  N.  C.  437.  In  Bivens  v. 
Phjfer,  47  N.  C.  436,  Battle,  J.,  referring  to 
tbeJ  language  of  Lord  Langdale  in  Martin 
V.  Drinkwater,  2  Bevan,  216,  says:  "I  con- 
sider tbe  rule  as  settled  that  you  are  at 
liberty  to  prove  the  circumstances  of  the  tes- 
tator so  far  OS  to  enable  the  court  to  place 
Itself  in  the  situation  of  the  testator  at  tbe 
time  of  making  Ids  will,  but  you  are  not  at 
liberty  to  prove  either  bis  motives  or  inten- 
tions." Lowe  V.  Carter,  55  N.  C.  377,  at 
page  386.  Battle,  J.,  In  Bivens  v.  Phifer, 
supra,  says:  "In  construing  his  will,  in  or- 
der to  ascertain  what  that  provision  la  In- 
41  S.E.-39 


tended  to  be,  we  luive  a  right  to  took  at  the 
condition  of  bis  estate  as  it  is  found  to  be 
at  the  time  when  the  will  was  made."  Avail- 
ing ourselves  of  this  principle,  and  of  the 
admissions  in  the  record  in  respect  to  the 
condition  of  Mrs.  Baird's  family  known  to 
her,  and  reading  items  5  and  7  together,  it 
would  be  difficult  to  suppose  that  she  In- 
tended to  give  her  grandchildren,  the  chil- 
dren of  Mrs.  Lee,  nearly  one-half  of  the  pfo- 
ceeds  of  tbe  property,  especially  in  view  of 
the  fact  that  the  father  of  these  children  was 
a  man  of  large  means  and  in  a  prosperous 
condition.  There  is  an  evident  purpose  ex- 
pressed In  item  7  to  have  equality  in  regard 
to  the  property  directed  to  be  sold.  We  are 
tberefore  of  the  opinion  that  the  case  falls 
vrithin  the  exception  to  the  general  rule,  and 
that  tbe  children  of  Mrs.  Lee  take  the  por- 
tion of  tbe  proceeds  of  the  property  directed 
to  be  sold  which  their  mother  would  have 
taken  if  living.  Are  they  to  account  for  ad- 
vancements made  to  their  mother?  Tbe  gen- 
eral rule  is  that  In  case  of  intestacy  grand- 
children must  account  for  advancements  made 
to  their  father  or  mother,  b.ut  not  gifts  made 
to  themselves.  The  children  of  Mrs.  Lee 
take  under  tbe  will  as  purchasers,  and  not 
as  distributees.  The  statute  of  distributions 
is  only -invoked  for  tbe  purpose  of  ascertain- 
ing the  basis  or  principle  upon  which  tbe 
division  is  to  be  made.  It  will  be  noted  that 
It  is  "my  beirs  who  have  received  advance- 
ments during  tbe  life  of  my  husband,"  etc. 
Treating  tbe  word  "beirs"  as  describing  the 
persons  who  are  to  take,  the  children  of  Mrs. 
Lee  have  received  no  advancements.  This, 
of  course,  was  well  known  to  Mrs.  Baird; 
and  it  was  equally  well  known  that,  their 
mother  being  dead,  tbe  word  "heirs"  could 
not  refer  to  her.  As  she  has  excluded  the 
children  of  Mrs.  Lee  from  any  biterest  in 
tbe  Forest  Hill  and  Marr  Swamp  places  by 
the  use  of  the  word  "children,"  we  may  rea-  . 
sonably  infer  that  she  was  induced  to  do  so 
because  of  the  advancements  made  to  their 
mother,  and  that  she  did  not  intend  that  her 
children  should  account  for  these  advance- 
ments in  tbe  distribution  of  tbe  other  prop- 
erty, because  she  must  have  known  that  to 
have  done  so  would  practically  disinherit 
them.  It  is  said  that  she  was  a  woman  of 
intelligence,  business  capacity,  and  gave  her 
affairs  careful  and  faithful  consideration. 
Her  property  disposed  of,  other  than  tliat 
specifically  devised,  consisted  of  her  Forest 
Hill  property,  the  town  lots,  the  Craggy 
Mountain  property,  and  Marr  Swamp.  She 
must  have  known  something  of.  tbe  value  of 
her  property,  and,  of  course,  was  fully  cog- 
nizant of  the  condition  of  her  family,  num- 
ber of  children,  etc.;  and  we  cannot  attribute 
to  her  the  purpose  to  include  the  grandchil- 
dren in  the  distribution  of  the  proceeds  of 
tbe  property  mentioned  in  item  5,  and,  by 
requiring  them  to  account  for  tbe  amoimt 
advanced  their  mother,  practically  disinherit 
them.    In  the  statement  made  by  the  execu- 
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tor,  the  town  Iota  and  Craggy  Mountain  prop- 
erty sold  for,  and  Is  estimated  to  be  wortb, 
$7,900.  Mrs.  Lee,  the  mother  of  the  chil- 
dren, received  $3,100.  Therefore  to  call  npon 
them  to  account  for  this  would  be  to  disin- 
herit them.  This  would  be  equally  true  If 
the  Pea  Ridge  property,  given  to  Mrs.  Rich- 
ards, and  the  640  acres  given  to  R.  W.  Baird, 
be  treated  as  advancements,  as  seems  to  have 
been  done  In  the  estimate  made  by  the  execu- 
tors. We  think,  however,  that  this  property 
could  not  be  treated  as  advancements,  under 
the  language  of  Item  7.  The  term  "advance- 
ment," as  used  by  Mrs.  Baird,  must  be  un- 
derstood to  have  been  used  In  Its  ordinary 
and  legal  sense,  and  not  to  Include  property 
devised  hi  her  will.  This  view  Is  strengtli- 
ened  by  the  language,  "who  have  received 
advancements  during  the  life  of  my  husband 
or  myself."  We  therefore  conclude  that  the 
plaintiffs  are  not  to  account  for  the  advance- 
ments received  by  their  mother— this  by  rea- 
son of  the  language  of  the  will.  The  result 
of  our  anxious  consideration  and  careful  In- 
vestigation of  the  case  In  the  light  of  the 
authorities  we  have  been  able  to  find  to  aid 
us  Is  that  the  plaintiffs  take  no  interest  In 
the  Forest  Hill  property,  or  in  any  balance 
that  may  remain  of  the  Marr  Swamp  prop- 
erty; that  they  are  entitled  to  share  In  the 
proceeds  of  the  Asheville  lots  and  the  Craggy 
Mountain  property,  taking  the  same  share 
which  their  mother  would  have  taken  If  liv- 
ing; that  they  are  not  accountable  for  ad- 
vancements. We  do  not  understand  that  any 
controversy  is  made  In  respect  to  the  rights 
of  the  plaintiffs  In  the  share  of  the  property 
which  passed  to  Victoria  Baird,  under  Item 
5  of  the  will.  If  she  died  Intestate.  Their 
rights  are  fixed  by  the  canons  of  descent  and 
the  statute  of  distributions. 

A  Judgment  will  be  drawn  In  accordance 
with  the  decision  of  this  court  as  herein  set 
(Out  The  costs  will  be  paid  by  the  executors 
out  of  the  funds  In  their  bands.    Modified. 


(1S2  N.  C.  858) 

SBAWBI.L   V.   CAROLINA  CENT.  R.   CO. 

(Supreme  Court  of  North  Carolina.    June  10, 

1003.) 

CARRIERS— ASSAULT     ON     PASSENOBR— SUFFI- 
CIENCY   OP  EVIDENCE— MISCON- 
DUCT AT  TRIAL. 

1.  Evidence  In  an  action  by  a  passenger,  who 
was  at  a  railway  station  waiting  for  a  train, 
against  the  railroad  company,  tor  permitting, 
countenancing,  and  participating  In  an  assault 
en  plaintiff,  examined,  and  held  to  justify  the 
refusal  of  a  nonsuit. 

2.  It  is  not  misconduct  warranting  a  re- 
versal that  during  the  trial,  and  when  reading 
the  evidence  to  the  jury,  the  court  moved  to  a 
table  within  the  bar,  in  front  of  the  jury. 

8.  A  railroad  company  sued  by  a  passenger 
for  permitting  an  assault  on  him  cannot  com- 
plain that,  after  the  arrest  of  one  of  its  wit- 
nesses for  laughing  during  the  trial,  the  court, 
on  the  witness'  explanation  that  he  was  not 
laughing,  but  coughing,  released  him  from  cus- 
tody, and  took  no  farther  notice  ot  his  miscon- 
duct. 


Appeal  from  Superior  Court,  Moore  Coun- 
ty; Robinson,  Judge. 

Action  by  H.  F.  Seawall  against  the  Caro- 
lina Central  Railroad  Company.  Judgment 
for  plalntur,  and  defendant  appeals.  Af- 
firmed.. 

J.  D.  Sbaw,  Day  A  Bell,  Shepherd  &  Shep- 
berd,  and  Murchlson  &  Johnson,  for  appel- 
lant. W.  J.  Adams,  U.  L.  Spence,  and  Doug- 
lass &  Slmms,  for  appellee.. 

CLARK,  O.  3.  The  complaint  alleges  "that 
on  or  about  the  2d  day  of  June>  1900,  tlie 
plaintiff,  who  had  previously  purchased,  for 
a  valuable  consideration,  a  mileage  ticket, 
then  In  his  possession,  which  entitled  him  to 
transportation  on  said  Carolina  Central  Ball- 
road,  entered  upon  the  premises  of  the  de- 
fendant at'  its  station  In  the  town  of  Shelby, 
In  the  county  of  Cleveland,  for  the  purpose  of 
boarding  as  a  passenger  a  train  of  the  de- 
fendant company,  which,  according  to  the 
schedule  and  time-table  of  the  defendant,  as 
plaintiff  is  Informed  and  believes,  was  ex- 
pected to  arrive  at  said  station  within  a  short 
time  thereafter,  with  a  view  to  traveling  on 
said  train  from  said  station  to  Hamlet,  in 
Richmond  county;  that  while  the  plaintiff 
was  thus  on  the  premises  of  the  defendant, 
awaiting  the  arrival  of  said  train,  and  be- 
tween the  time  of  the  arrival  and  departure 
of  said  train,  and  while  the  plaintiff  was  In 
the  act  of  entering  said  train  for  the  purpose 
of  riding  as  a  passenger  thereon  from  said 
town  of  Shelby  to  said  town  of  Hamlet,  and 
while  the  relation  of  passenger  and  carrier 
subsisted  between  the  plaintiff  and  the  de- 
fendant, as  the  plaintiff  is  advised  and  be- 
lieves, the  defendant  company,  through  one 
Walter  Ramseur  and  Paul  Carroll,  who,  as 
plaintiff  Is  informed  and  believes,  were  then 
the  agents  and  employes  of  the  defendant  tn 
said  town  of  Shelby,  and  had  charge  of  the 
business  and  premises  of  the  defendant  at 
said  station,  and  were  then  and  there  enga- 
ged In  the  service  of  said  company,  together 
with  other  persons  to  the  plaintiff  unknown, 
wrongfully  and  unlawfully  did  assault  and 
beat  the  plaintiff,  striking  him  on  the  face 
and  on  various  other  parts  of  bis  person  with 
eggs,  and  did  otherwise  maltreat  the  plain- 
tiff, and,  in  the  presence  of  the  plaintiff  and 
of  various  other  persons,  did  use  Indecent,  la- 
sultlng,  and  opprobrious  language  with  ref- 
erence to  the  plaintiff  while  at  said  statloiD. 
by  reason  of  which  assault,  battery,  and  miil- 
treatment  the  plaintiff  was  obliged  to  ride  on 
said  train,  in  the  presence  of  various  pas- 
sengers, from  said  station  in  Shelby  to  tbe 
city  of  Charlotte,  in  clothing  which  was  bad- 
ly soiled  by  the  Impact  and  bursting  of  sn  Id 
eggs,  and  tbereby  rendered  uncomfortable, 
disagreeable,  and  for  tbe  time  unfit  for  use 
on  said  train  or  other  public  place,  or  In  tbe 
presence  of  said  passengers  or  other  persons, 
and  by  reason  of  which  assault,  battery,  and 
other  maltreatment  the  plaintiff  is  greatly 
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humiliated,  injured  in  body,  mind,  and  repu- 
tation, and  damaged  in  a  large  sum,  to  wit. 
In  tbe  sum  of  ten  thousand  dollars."  For  a 
second  cause,  the  same  state  of  facts  Is  set 
out,  save  tbat,  instead  of  alleging  the  active 
l>artIcipation  of  the  agents  of  the  defendant, 
it  ia  averred  that  the  assault,  in  the  manner 
and  under  the  circumstances  as  above  de- 
8cril>ed,  \ras  committed  by  various  persons 
to  the  plaintiff  unknown,  in  the  presence  of 
Walter  Ramseur  and  Paul  Carroll,  agents  of 
the  defendant,  who  then  and  there  had 
cliarge  of  the  premises  of  the  defendant  at 
said  station,  "and  the  defendant  neglected, 
failed,  and  refused,  through  its  agents  and 
employes,  to  restrain  the  conduct  of  said  per- 
sons, or  in  any  manner  to  Interfere  with 
them,  or  to  protect  or  to  offer  protection  to 
the  plaintiff  against  said  assaults,  insults, 
and  maltreatment,  tout,  on  the  contrary,  the 
defendant,  through  its  said  agents  and  em- 
ployes encouraged,  aided,  and  abetted  the 
same." 

The  chief  exception  relied  on  is  to  the  re- 
fusal of  the  motion  to  nonsuit  the  plaintiff. 
The  evidence  showed  that  be  had  bought  a 
Ucket.  and  was  at  the  station  to  take  the 
train,  and  while  so  awaiting  he  was  assault- 
ed in  the  manner  stated  in  the  complaint. 
"When  a  person  comes  upon  the  premises  of 
a  railroad  company  at  the  station,  with  a 
ticket,  or  with  the  purpose  of  purchasing 
one,  he  becomes  a  passenger"  (Tlllett  v.  Rail- 
road, 115  N.  C.  665,  20  S.  E.  480;  Hansley 
V.  Railroad,  115  N.  0.  603,  20  S.  B.  528,  32 
li.  R.  A.  543,  44  Am.  St  Rep.  474),  and  the 
right  to  care  and  protection  begins  (Dodge  v. 
Steamboat  Co.  [Mass.]  Id  N.  E.  373,  2  li.  R. 
A.  83,  12  Am.  St  Rep.  541).  It  is  the  duty  of 
a  carrier  to  protect  its  passengers  from  in- 
Jnp',  insult,  violence,  and  ill  treatment  from 
its  servants,  other  passengers,  or  third  per- 
Bons.  Daniel  v.  Railroad,  117  N.  C.  592,  23  S. 
E.  327;  Williams  v.  Gill,  122  N.  C.  967,  29 
S.  EL  879;  Cogdell  v.  Railiroad,  124  N.  C.  302, 
32  S.  E.  706;  Owens  v.  Railroad,  126  N. 
C.  139,  35  S.  B.  259,  78  Am.  St  Rep.  642; 
Palmer  v.  Railroad,  131  N.  C.  250,  42  S.  E. 
604;  Steamboat  Co.  v.  Brockett,  121  U. 
S.  637,  7  Sup.  Ct  1039,  30  L.  Ed.  1049;  6 
Am.  &  Eng.  Enc.  (2d  Ed.)  541;  Traction  Co. 
V.  Lane  (Tenn*)  63  S.  W.  557,  46  L.  R.  A. 
549.  The  answer  admits  that  Ramseur  was 
its  employe,  but  alleges  that  Carroll  was  a 
servant  t^nporariiy  employed  by  Ramseur. 
There  was  evidence  that  Ramseur,  the  sta- 
tion agent  knew  the  plaintiff;  that  he  lived 
east  of  Shelby,  and  the  next  train  was  the 
one  going  east;  that  Ramseur  saw  the  plain- 
tiff on  the  platform  at  which  passengers 
would  board  the  train,  with  his  traveling  bag, 
10  minutes  before  that  train  arrived;  that 
Ramseur  was  on  the  platform  of  the  depot 
when  the  first  eggs  were  thrown  at  the  plaln- 
tl<r;  that  Ramseur  came  out  of  the  depot 
bnllding  with  the  crowd  by  whom  the  eggs 
were  thrown  at  the  plaintiff  from  the  com- 
pany's platform,  and  that  Ramseur  was  there 


when  the  last  eggs  were  thrown,  and  was 
laughing  because  the  eggs  were  throvm,  and, 
soon  after  the  first  shower  of  eggs,  Ramseur 
said,  "You  did  not  egg  him  enough;"  and 
that  the  plaintiff  had  a  mileage  ticket  As 
to  Carroll,  there  was  evidence  that  he  was 
there  to  do  anything  Ramseur  ordered,  and 
especially  to  load  and  unload  baggage;  that 
he  came  out  of  Ramseur's  office  and  threw  an 
egg  at  the  plaintiff,  and  that  this  was  one  of 
the  first  eggs  thrown  at  him;  that  Carroll 
also  threw  the  last  egg.  There  was  also  evi- 
dence that  the  crowd  was  egging  the  plain- 
tiff and  laughing'  and  Jeering  at  him  and 
pelting  him  with  eggs,  in  plain  view  of  Ram- 
seur, and  tihat  he  neither  did  nor  said  any- 
thing to  prevent  it,  but  simply  laughed.  In- 
deed, Ramseur  admitted  in  his  testimony  tliat 
he  offered  no  remonstrance  to  the  crowd,  and 
that  be  waved  his  hands  at  the  plaintiff  and 
laughed  as  the  train  moved  off.  There  was 
also  evidence  that  Thrower,  the  conductor, 
was  within  15  or  20  feet  of  the  plaintiff,  and 
offered  him  no  protection;  that  no  other 
agent  or  employe  of  the  defendant  offered 
him  any  protection;  that  Ramseur  and  Car- 
roll were  in  the  crowd  on  the  platform,  when 
some  one  in  the  crowd  said:  "Leave  here, 
you  Populist  dog.  You  •  suck  eggs.  .  I  see 
them  on  you;"  the  whole  crowd  laughed  and 
Jeered,  Hamrick  calling  out  "Put  that  suck- 
egg  dog  off  at  Buffalo,  and  let  him  wash  him- 
self;" that  neither  Ramseur,  the  station 
agent,  nor  Wells,  the  assistant  agent,  nor  any 
one  else  In  the  service  of  the  company,  made 
any  effort  to  stop  the  assault  or  insult  and 
that  Ramseur,  Wells,  and  Carroll  Joined  in 
the  laughter  at  the  insults  and  assault;  that 
the  plaintiff  was  Just  opposite  Ramseur's 
office  when  the  egging  occurred;  that  the  egg- 
ing crowd  went  into  Ramseur's  office  several 
times  before  the  beginning  of  the  assault  and 
came  out  of  the  office  with  Ramseur  imme- 
diately before  the  assault  There  was  evi- 
dence contradictory  of  some  parts  of  the 
above  evidence,  but,  dpon  a  motion  to  non- 
suit the  court  can  only  consider  the  evidence 
favorable  to  the  plaintiff,  and  in  the  most 
favorable  light  for  him.  The  evidence  was 
properly  submitted  to  the  Jury  to  determine 
the  truth  of  the  controverted  matters  of  fact 

The  exceptions  to  evidence  do  not  require 
discussion,  and,  indeed,  were  not  much  press- 
ed here. 

The  charge  was  as  follows,  but  the  excep- 
tions entered  thereto  are  without  merit;  and, 
indeed,  they  are  omitted  from  the  defendant's 
brief,  except  the  last  exception: 

"This  Is  an  action  brought  by  the  plaintiff 
against  the  defendant  to  recover  damages  for 
an  assault  made  upon  him  by  its  agents  and 
employes  while  the  relations  of  passenger 
and  carrier  existed.  This  Is  his  first  cause 
of  action.  The  burden  is  on  the  plaintiff  to 
satisfy  you  by  the  greater  weight  of  the  evi- 
dence that  the  relationship  of  passenger  and 
carrier  existed,  and  if  you  find  as  a  fact  from 
the   evidence,   and   by   the   greater   weight 
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thereof,  that  the  plaintiff  bad  a  mileage  book 
entitling  bim  to  passage  over  the  defendant 
company's  road,  and  that  he  came  to  the  de- 
pot of  the  defendant  ten  or  fifteen  minutes 
before  the  departure  of  the  train,  with  the 
purpose  to  take  passage  on  said  train,  and 
was  at  the  place  where  passengers  usually  as- 
semble for  this  purpose  of  boarding  tbe  train, 
then  you  will  respond  'Yes'  to  the  first  issue. 
If  the  plaintiff  has  failed  to  so  satisfy  you, 
you  will  respond  to  the  first  Issue  'No,'  and 
will  not  consider  the  other  Issues."  To  this 
the  defendant  excepted.  (Eleventh  excep- 
tion.) 

"In  passing  upon  the  second  Issue,  the  bur- 
den Is  on  the  plaintiff  to  satisfy  you  by  the 
greater  weight  of  evidence  that  the  assault 
was  committed  by  the  agents  and  employes 
of  the  defendant  company,  or  that  they  aided 
and  abetted  and  encouraged  said  assault; 
and  if  tbe  jury  find  as  a  fact  from  the  evi- 
dence, and  by  the  greater  weight  thereof, 
that  the  agents  and  employes  of  the  defend- 
ant company  either  assaulted,  or  aided,  abet- 
ted, or  encouraged  such  assault  upon  tbe 
plaintiff,  while  acting  within  the  general 
scope  of  their  employment  (and  "acting  with- 
in- scope  of  employment*  means  while  on 
duty,  as  agents  and  employes  of  defendant 
comimny),  you  will  respond  'Tes'  to  the  sec- 
ond Issue.  If  not  so  satisfied,  you  will  re- 
spond 'No'  to  said  issne."  To  this  the  de- 
fendant excepted.    (Twelfth  exception.) 

"Vat  a  second  cause  of  action,  the  plaintiff 
alleges  that  while  tbe  relationship  of  pas- 
senger and  carrier  existed  he  was  assaulted 
at  the  depot  of  the  defendant  company  while 
be  was  there  for  the  purpose  of  taking  pas- 
sage on  defendant's  train,  and  at  the  place 
where  passengers  assemble  for  the  purpose 
of  boarding  the  train,  and  that  the  agents 
and  employes  of  defendant,  after  they  had 
notice  of  said  assault  made  upon  him  by  the 
persons  who  were  at  the  depot,  failed  and 
neglected  to  afford  to  him  the  assistance  and 
protection  which  was  their  duty  to  do,  pro- 
vided the  jury  respond  to  the  first  issue  In 
tbe  affirmative.  The  burden  Is  on  the  plain- 
tiff to  satisfy  you  by  the  greater  weight  of 
the  evidence  of  the  fact  that  the  agents  and 
employi^s  of  the  defendant  company  had  no- 
tice of  tbe  purpose  on  the  part  of  those  who 
assaulted  the  plaintiff  and  had  an  opportu- 
nity to  offer  aid  and  protection  to  the  plain- 
tiff, and  failed  and  neglected  to  do  so;  and, 
If  the  plaintiff  has  so  satisfied  you,  then  you 
will  respond  'Yes'  to  the  third  issue,  and,  If 
not  so  satisfied,  yon  will  respond  'No'  to  said 
issue."  To  this  the  defendant  excepted. 
(Thirteenth  exception.) 

"If  the  Jury  respond  'No'  to  the  first,  second, 
and  third  Issues,  then  you  will  not  consider 
the  fourth  Issue;  but  if  the  Jury  respond 
'Yes'  to  first  Issue,  and  respond  'Yes'  to 
either  one  of  the  issues  2  and  3,  then  you 
will  consider  the  fourth  Issue,  as  to  damage. 
In  passing  upon  this  issue,  the  court  charges 
you  that  the  plaintiff  la  entitled  to  recover 


such  actual  damage  as  will  compensate  him 
for  the  Injury  to  his  wearing  apparel,  for 
any  physical  pain  he  suffered,  and  for  the 
mental  anguish  he  endured,  by  reason  of  the 
assault"  To  this  the  defendant  excepted. 
(Fourteenth  exception.) 

"The  court  began  reading  the  evidence  to 
the  Jury  Thursday  evening,  and  contlnned 
to  read  until  It  began  to  grow  dark,  when 
the  court  moved  to  a  table  within  the  bar,  in 
front  of  the  Jury,  where  there  was  sufficient 
light,  and  continued  In  this  place  during  the 
remainder  of  the  session  Thursday  evening. 
When  the  court  convened  Friday  morning, 
the  court  resumed  Its  position  which  it  had 
occupied  Thursday  evening,  because  of  tbe 
convenience,  and  to  save  the  voice  of  the 
court,  and  to  enable  the  Jory  to  hear  tbe  tes- 
timony and  the  charge  of  the  court."  De- 
fendant excepted.    (Fifteenth  exception.) 

"During  the  trial  of  this  cause,  and  while 
tbe  plaintiff  was  testifying  as  to  bis  condi- 
tion during  the  assault,  and  how  he  got  tbe 
eggs  out  of  his  ear  and  face,  some  persons 
in  the  audience  broke  out  in  a  loud  lauglu 
The  court  required  the  Jury  to  retire,  and 
then  stated,  during  the  absence  of  tbe  Jury, 
that.  If  there  were  any  persons  In  tbe  audi- 
ence who  had  come  for  the  purpose  of  laugh- 
ing this  case  out  of.  court.  It  would  be  well 
for  them  to  retire  ait  once;  that.  If  it  were 
repeated,  such  unseemly  and  disreputable 
conduct  would  be  punished  by  sending  the 
person  or  persons  engaged  In  It  to  Jail  for 
contempt  of  court.  Afterwards  some  of 
these  parties  were  called  as  witnesses  for  the 
defendant,  and  testified  that  they  engaged 
in  tbe  egging  of  tbe  plaintiff.  Later,  during 
the  hearing  of  the  testimony,  when  Line- 
berger  was  sitting  on  the  front  seat.  In  foil 
view  of  the  court,  and  while  one  of  tbe  de- 
fendant's witnesses  was  testifying  to  how 
he  pelted  the  plaintiff  with  eggs,  the  court 
saw  and  heard  Llneberger  break  out  In  a 
loud  laugh,  and  directed  the  sheriff  to  take 
him  into  custody.  This  was  done,  and  Llne- 
berger was  placed  out  of  view  of  the  Jury, 
and  remained  there  until  he  was  called  as  a 
witness  for  the  defense  as  to  the  character 
of  some  of  the  defendant's  witnesses.  At 
the  close  of  bis  testimony  t^e  witness  asked 
to  make  a  statement  to  the  court,  and  said 
that  he  was  not  laughing;  that  he  bad  a  bad 
cough,  and  bad  his  head  down  to  cough,  so 
as  not  to  make  a  disturbance;  that  he  was 
one  of  the  men  who  condemned  what  was 
done.  This  man  was  known  to  the  court  to 
be  a  witness  at  the  time  he  was  ordered  into 
custody,  and  the  purpose  was  to  attach  him 
for  contempt;  but  after  his  statement  tbe 
court  took  no  further  notice  of  his  conduct, 
and  released  him  from  custody."  Defendant 
excepted.    (Sixteenth  exception.) 

The  Judge  stated  that  he  saw  and  heard 
the  witness  laugh.  The  failure  of  the  Judge 
to  take  any  further  notice  of  the  matter,  or 
to  punish  for  contempt,  was  not  a  matter  for 
exception  by  tbe  defendant    This  and  the 
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lurecedlng   exception   are   evidently   on   the 
gronnd  tbat  the  trial  was  prejudiced  by  the 
conduct  of  the  judge,  but  we  find  nothing 
therein  to  sustain  the  allegation. 
Affirmed. 

(U2  N.  C.  8») 

FKITZ  T.  SOUTHERN  RT.  OO. 

(Supreme   Court   of    North    Carolina.    June   6, 

1903.) 

CARRISRa-INJURT  TO  PASSENQBR— NBOLI- 
GENCE^NONSUIT. 

1.  Plaintiff,  attempting  to  alight  from  de- 
fendant's train,  had  reached  the  second  step  of 
the  platform,  when  s  heavy  man  canght  hold  of 
the  car  rail^  swung  himself  up  on  the  step,  his 
valise  striking  plaintiff  on  the  knee  and  injur- 
ing her.  The  conductor  of  the  train  and  plain- 
tiff's  father  were  both  standing  near  by.  Plain- 
tiff testified  it  could  not  reasonably  have  been 
anticipated  the  man  was  going  to  hit  her.  The 
conductor  could  hare  seen  the  man  coming  if  he 
had  been  attending  to  his  business.  The  rules 
of  the  company  required  conductors  to  give 
particular  attention  to  women  and  children,  etc 
Beld,  that  a  motion  for  a  nonsuit  was  properly 
granted. 

Clark,  0.  J.,  dissenting. 

Appeal  from  Superior  Court,  Ooilfoid  Conn- 
tj;  McNeill,  Judge. 

Action  by  Bertha  Fritz  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant   Plaintiff  appeals.    Affirmed. 

L.  M.  Scott  and  John  A.  Barrlnger,  for  ap- 
pellant.   King  &  Kimball,  for  appellee. 

CONNOR,  J.  This  action  is  prosecuted  by 
the  {>laintia  for  the  recovery  of  damages  sus- 
tained by  her  on  account  of  the  alleged  negli- 
gence of  the  defendant.  The  plaintiff  alleges, 
and  the  testimony  for  the  purpose  of  this  ap- 
peal establishes  the  fact,  that  she  was  on  the 
12th  of  August,  1899,  a  passenger  on  the 
defendant's  train,  and  that  she  purchased  a 
ticliet  from  Thomasvllle  to  High  Point,  reach- 
ing the  last-named  place  about  9  o'cloclc  at 
night  After  the  train  stopped  at  the  station, 
8be,  together  with  other  passengers,  left  the 
car  at  the  rear  end,  following  the  conductor, 
for  the  purpose  of  alighting.  She  had  reach- 
ed the  second  step,  and  the  conductor  was 
standing  on  the  ground,  his  head  turned  bacli 
over  his  shoulder  in  the  direction  of  the  en- 
gine, In  which  direction  there  were  some 
young  ladies.  If  he  had  been  standing 
straight,  he  would  have  been  facing  the  plain- 
tiff. The  plaintiff's  father  was  standing  be- 
hind the  conductor  about  three  paces,  and  a 
little  to  the  west  of  him.  Quite  a  crowd  were 
at  the  station.  As  the  plaintiff  reached  the 
second  step,  a  heavy  man,  with  a  valise  in  his 
bands,  came  rapidly  down  the  side  of  the  car 
In  the  direction  of  the  engine,  and,  as  he 
reached  the  step,  caught  hold  of  the  car  rail, 
and  swung  himself  up  on  the  step,  his  valise 
strlUng  the  plaintiff  on  the  knee  and  injuring 
ber.  The  train  was  stopped  at  the  usnal 
place.  The  conductor  was  in  front  of  the 
steps.  The  man  intended  to  board  the  train, 
and  the  conductor  told  him  to  stop.    He  no- 


ticed the  man  after  he  had  gotten  up,  and  told 
him  to  stand  aside  where  he  was,  and  the 
man  did  so.  The  plaintiff.  In  response  to  a 
question,  testlfled:  "I  believe  you  said  on  a 
former  trial  that  this  man  came  rushing  up 
very  hastily  in  the  direction  of  the  engine, 
and  made  no  stop?  Answer.  Tes."  "Tou 
said  that  you  could  not  have  anticipated  that 
be  was  going  to  hit  you,  and  It  could  not  have 
been  reasonably  anticipated?  Answer.  Xes." 
"And  you  say  It  now?  Answer.  Yes."  When 
the  man  got  up,  the  plaintiff  came  down,  and 
when  In  reach  of  the  conductor  he  took  her 
hand.  The  plaintiff  had  no  reason  to  believe 
that  the  man  was  going  to  fait  ber.  The  whole 
thing  was  quickly  done.  The  conductor  could 
have  seen  him  coming  from  the  direction  of 
the  engine  if  he  had  been  attending  to  his 
business.  The  plaintiff's  father  was  standing  > 
about  three  paces  away.  The  cor  steps  are 
26  inches  wide  and  22  Inches  between  rails. 
The  plaintiff's  father  said  that  the  man  who 
struck  ber  was  a  large,  red-faced  man;  look- 
ed like  he  might  have  been  a  mechanic. 
The  conductor  helped  the  plaintiff  down.  The 
platform  was  a  good  one.  The  plaintiff  intro- 
duced certain  rules  of  the  defendant  com- 
pany, and  showed  that  they  were  furnished 
to  conductors  In  its  employ: 

"Rule  408.  Conductors  must  always  be  vigi- 
lant to  foresee,  and  as  far  as  possible  to  pre- 
vent, anything  which  might  cause  accident 
or  delay  to  their  trains." 

"Rule  426.  They  must  contribute,  as  far 
as  they  can,  without  being  unduly  officious, 
to  the  'convenience  and  comfort  of  passengers, 
and  must  give  particular  attention  to  women 
and  children  who  are  unattended,  and  to  all 
persons  who  are  infirm,  Inexperienced,  or 
otherwise  unable  to  care  for  themselves." 

"Rule  448.  Passenger  conductors  should 
never  lose  sight  of  the  fact  that  their  duties 
are  of  a  most  delicate  and  responsible  char- 
acter, and  demand  unusual  Judgment,  tact, 
and  courtesy,  and  that  the  safety  of  their 
trains  and  passengers  and  the  reputation  of 
the  road  are  dependent  upon  their  discretion 
and  care." 

Upon  the  close  of  the  plaintiff's  testimony 
the  defendant  moved  for  a  Judgment  of  non- 
suit, which  was  allowed,  and  the  plaintiff 
appealed. 

When  this  cause  was  before  this  court  at 
the  February  term,  1902  (130  N.  C.  279,  41 
S.  E.  532),  the.  testimony  was  the  same  as  up- 
on this  appeal,  except  that  the  rules  of  the 
company  had  not  then  been  Introduced.  Fur- 
ches,  C.  J.,  speaking  for  the  court,  said: 
"After  a  careful  examination  of  the  evidence, 
we  are  of  the  opinion  that  the  defendant's 
motion,  at  the  close  of  the  plaintiff's  evi- 
dence, to  nonsuit  the  plaintiff,  should  have 
been  allowed.  There  Is  no  evidence,  in  our 
opinion,  showing  negligence  on  the  part  of 
the  defendant."  The  case  was  disposed  of 
upon  another  question. 

We  are  of  the  opinion  that  the  ruling  of 
this  court  should  be  affirmed.    We  do  not 
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think  tbe  rules  of  the  company  Introduced  by 
the  plaintiff  did  more  than  declare  the  meas- 
ure of  duty  which  the  defendant  owes  to  its 
passengers.  In  Brltton  ▼.  Railroad,  88  N.  O. 
533,  iZ  Am.  Rep.  749,  Ruffln,  J.,  says:  "Ac- 
cording to  the  uniform  tendency  of  these  ad- 
judications, which  we  admit  as  authorities, 
the  carrier  owes  to  the  passenger  the  duty  of 
protecting  Um  from  the  ylolence  and  assaults 
of  his  fellow  passengers  or  intruders,  and 
will  be  held  responsible  for  his  own  or  bis 
servant's  neglect  in  this  particular,  when,  by 
the  exercise  of  proper  care,  the  acts  of  vio- 
lence might  have  been  foreseen  and  prevent- 
ed; and,  while  not  required  to  furnish  a  po- 
lice force  sulBclent  to  overcome  all  force 
when  unexpectedly  and  suddenly  offered,  it 
is  his  duty  to  provide  ready  help  sufficient  to 
'  protect  the  passenger  against  assaults  from 
every  quarter,  which  might  reasonably  be 
expected  to  occur  under  the  chrcumstances  of 
the  case  and  the  condition  of  the  parties." 
This  rule  we  find  fully  sustained  by  the  deci- 
sions of  other  courts  and  the  textbooks.  In 
Putnam  v.  Broadway  &  Seventh  Ave.  R.  Co., 
55  N.  T.  108,  14  Am.  Rep.  190,  it  is  said:  "A 
raih-oad  company  has  the  power  of  refusing 
to  receive  as  a  passenger  or  to  expel  any  one 
who  is  drunk,  disorderly,  or  riotous,  or  who 
80  demeans  himself  as  to  endanger  the  safety, 
or  interfere  with  the  reasonable  comfort  and 
convenience,  of  the  other  passengers,  and  may 
exert  all  necessary  power  and  means  to  eject 
from  the  cars  any  one  so  Imperiling  the  safety 
or  annoying  others;  and  this  police  power 
the  conductor  or  other  servant  of  the  com- 
pany in  charge  of  the  car  or  train  is  hound 
to  exercise  with  all  the  means  he  can  com- 
mand, whenever  occasion  requires.  If  this 
duty  is  neglected  without  good  cause,  and  a 
passenger  receives  injury,  which  might  have 
been  reasonably  anticipated  or  naturally  ex- 
pected from  one  who  is  improperly  received 
or  permitted  to  continue  as  a  passenger,  the 
carrier  is  responsible."  The  Supreme  Court 
of  Iowa,  in  Felton  v.  Railroad  Co.,  69  Iowa, 
577,  29  N.  W.  018,  held  that  upon  a  finding  by 
the  Jury  that  the  defendant  ought  not  rea- 
sonably to  have  anticipated  that  an  assault 
would  be  committed  on  the  deceased  the  de- 
fendant was  not  liable.  In  Flint  v.  Trans- 
portation Co.,  34  Conn.  554,  Fed.  Cas.  No. 
4,873,  it  is  held  that  "carriers  of  passengers 
for  hire  are  bound  to  exercise  the  utmost  vig- 
ilance and  care  in  maintaining  order  and 
guarding  those  they  transport  against  vio- 
lence from  whatever  source  arising,  which 
might  be  reasonably  anticipated  or  naturally 
expected  to  occur,  in  view  of  all  the  circum- 
stances, and  of  the  number  and  character  of 
persons  on  board."  There  is  no  controversy 
in  this  case  in  regard  to  the  relation  which 
the  plaintiff  occupied  toward  the  defendant 
She  was  a  passenger,  having  paid  her  fare, 
and  at  the  time  of  the  injury  the  contract  of 
carriage  had  not  come  to  an  end.  She  was, 
therefore,  entitled  to  demand  of  the  defend- 
ant the  degree  of  care  for  her  protection  pre- 


scribed by  the  law  and  the  mles  of  the  com- 
pany. In  the  very  excellent  brief  filed  by 
the  plaintiff's  counsel  many  authorities  are 
cited  to  establish  this  proposition.  They  also 
cite  authorities  to  the  effect  that.  If  the  con- 
ductor was  negligent,  and  by  reason  of  such 
negligence  a  third  party— as,  in  this  case,  a 
fellow  passenger— Injured  the  plaintiff,  the 
defendant  would  be  liable.  The  question 
which  lies  at  the  threshold  of  tills  case  is 
whether  there  is  any  negligence  on  the  part 
of  the  conductor.  It  will  be  observed  that  in 
the  cases  cited  the  question  of  liability  is 
made  to  turn  upon  a  neglect  of  duty,  as  do 
aU  cases  of  negligence.  The  right  to  recover 
Is  dependent  upon  a  failure  on  the  part  of 
the  conductor,  to  maintain  such  care  as  would 
prevent  an  injury  which  could  be' reasonably 
anticipated,  or,  as  said  by  Justice  Ruffin  in 
Brlttou's  Case,  supra,  "could  have  been  fore- 
seen and  prevented."  The  plaintiff  here  tes- 
tifies expressly  that  the  man  who  Injured  her 
was  coming  very  rapidly,  and  that  "you  could 
not  have  anticipated  that  he  was  going  to 
hit  you,  and  it  could  not  have  been  reasonably 
anticipated."  Applying  the  principle  which 
Is  to  govern  the  case,  this  language  of  the 
plaintiff  relieves  the  defendant  of  any  action- 
able neglect.  Her  statement  Is  sustained  by 
the  circumstances  surrounding  the  transac- 
tion. She  said.  In  reply  to  a  question,  that 
she  had  no  reason  to  believe  that  this  man 
was  going  to  hit  her.  Her  father,  standing 
within  three  paces  of  the  conductor,  and  see- 
ing the  man  coming,  did  not  anticipate  any 
trouble.  The  man  had  a  right,  as  a  passenger 
seeking  to  board  the  train,  to  go  to  the  step, 
and,  so  soon  as  he  could  safely  do  so,  enter 
the  car.  The  fact  that  he  was  coming  rapid- 
ly was  not  calculated,  in  view  of  the  conduct 
of  men  under  such  circumstances,  to  arouse 
in  the  conductor  any  apprehension  that  he 
would  attempt  to  board  the  car  in  a  rough 
and  violent  manner.  He  made  no  such  im- 
pression on  the  plaintiff  or  her  father.  If 
the  conductor  had  stopped  him  before  he 
reached  the  step,  the  defendant  would  have 
been  liable  in  an  action  for  damages. 

We  do  not  intend  to  relax  in  the  slightest 
degree  the  rules  of  the  company  or  the  hlsrh 
degree  of  care  which  the  law   requires  of 
conductm^    In    protecting    their   passengers. 
But  we  do  not  think  that,  in  view  of  this 
testimony,  these  rules,  applied  to   the  con- 
ductor's conduct,   show  any  negligence  on 
bis  part    The  general  rule  is  that  whenever 
a  carrier,  through   its  agents  or  servau'ii, 
Icnows  or   has  opportunity   to  know   of   t 
threatened  injury,  or  might  have  reasonabl' 
anticipated  the  injury,  and  fails  or  neglect! 
to   take   the  proper  precautions   or   to    use 
proper  means  to  prevent  or  mitigate  such  in- 
jury, the  carrier  is  liable.    We  have  care- 
fully examined  the  case  of  Sheridan  t.    b. 
&  N.  Ry.  Co.,  36  N.  Y.  39,  93  Am.  Dea  48o! 
cited  by  the  plaintiff^  counsel.    There   tbe 
plaintiff's  Intestate,  a  child  of  nine  year;:. 
was  compelled  by  the  conductor 
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ed  railroad  car  to  stand  upon  tbe  platform, 
and  wblle  tbere  nvas  thrown  from  tbe  car 
by  the  basty  and  careless  exit  of  another 
passenger,  Tbe  company  was  properly  held 
liable,  Mr.  Justice  Hunt  saying:  "For  the 
present  we  are  to  assume  that  the  deceased 
was  upon  the  platform  by  the  express  re- 
qnlrement  of  the  defendants,  and  against  tals 
own  remonstrance,  properly,  so  far  as  the 
defendants  are  concerned.  If,  by  the  mo- 
tion of  the  cars,  he  had  been  thrown  from 
this  dangerous  position,  or  by  the  continued 
pressure  of  the  large  crowd  which  the  de^ 
fendants  bad  permitted  upon  thelt  cars  he  had 
been  pushed  from  his  standing  place,  the  de- 
fendants would  have  been  liable.  It  does 
not  alter  this  liability  that  the  wrong  of  a 
third  party  concurred  with  their  own  in  pro- 
ducing the  injury.  It  may  well  be  that  the 
young  man  was  not  Justified  in  rushing 
through  the  crowd  and  in  aiding  In  throwing 
tbe  deceased  from  the  cars;  but  this  does 
not  relieve  the  defendant's  wrong.  If  they 
had  not  removed  the  deceased  from  his  seat, 
and  compelled  him  to  stand  upon  the  plat- 
form, he  wonld  have  been  unaffected  by  this 
illegal  act  of  the  young  man.  It  was  his 
violence,  concurring  with  the  defendant's 
Illegal  conduct  In  overcrowding  their  cars 
and  In  placing  tbe  deceased  upon  the  plat- 
form, that  produced  the  disastrous  result" 
Tbe  wrongful  act  of  the  defendant  In  that 
case  was  in  compelling  the  plaintiff's  Intes- 
tate to  stand  upon  the  platform.  In  our 
case  there  was  no  wrongful  act  In  respect' 
to  the  plaintUTs  being  upon  the  second  step 
in  alighting  from  the  car.  There  was  no 
suggestion  of  overcrowding  preventing  her 
frqm  leaving  the  car  In  the  usual  manner, 
nor  Is  there  any  suggestion  that  tbe  conduct- 
or was  not  In  bis  proper  place.  The  only 
suggestion  made  is  that  be  was  looking  over 
his  shoulder,  with  an  intimation  that  his  at- 
tention was  attracted  by  some  young  ladies. 
It  does  not  appear  that  be  was  prevented 
from  seeing  tbe  man  approach  the  car.  On 
tbe  contrary,  the  plaintiff  testifies  that  im- 
mediately upon  his  swinging  himself  upon 
the  step  the  conductor  stopped  him.  While 
we  fully  recognize  the  very  delicate  duties 
Imposed  upon  conductors  in  looking  after 
their  passengers,  and  would  not  lower  the 
standard  by  which  their  duty  Is  measured, 
we  cannot  fall  to  also  recognize  that  as  the 
train  stops  at  the  station  the  duty  becomes 
exceedingly  difilcult  in  respect  to  passengers 
alighting 'and  those  desiring  to  enter  tbe  car. 
We  wonld  not  be  willing  to  say  that  the 
momentary  attraction  of  tbe  conductor's  at- 
tention, even  by  yonng  ladles,  would  consti- 
tate  negligence.  In  applying  the  rules  of 
law  to  the  conduct  of  men  in  the  discharge 
of  their  various  duties  of  life,  we  must  rec- 
ognize existing  conditions;  and,  while  we 
enforce  a  high  deg;ree  of  care  between  agents 
and  servants  of  railroads  and  their  passen- 
gers, we  must  not  Impose  unreasonable  re- 
qoirements,  or  expect  men  to  anticipate  and 


provide  against  contingencies  beyond  the  ca- 
pacity of  the  human  mind.  It  Is  CMtalnly 
desirable  that  in  public  stations  and  in  other 
places  where  people  assemble  more  consid- 
eration for  each  other's  welfare,  safety,  and 
comfort  be  observed.  The  conduct  of  the 
man  who  caused  this  injury  was  Inconsid- 
erate, and  perhaps  rude,  but  conductors,  no 
more  than  other  men,  can  be  required  to 
anticipate  that  men  are  going  to  act  In  a 
rude  and  Inconsiderate  manner  towards  la- 
dles. While  they  must  be  upon  the  alert, 
they  cannot  be  expected  to  anticipate  con- 
duct which  the  plaintiff  herself  says  could 
not  have  been  anticipated,  and  which  did 
not  attract  the  attention  of  her  father,  stand- 
ing near  by  the  conductor.  While  the  injury 
sustained  by  tbe  plaintiff  is  a  source  of  re- 
gret, we  cannot  see  that  it  Is  the  result  of 
any  actionable  negligence  on  the  part  of  the 
defendant's  conductor.  In  regard  to  the 
width  of  the  steps,  it  is  not  suggested  that 
they  should  be  wide  enough  for  two  persons 
to  pass.  The  rules  of  tbe  company  require 
that  passengers  entering  cars  shall  await 
the  exit  of  those  leaving.  This,  we  think, 
is  a  reasonable  requirement. 

Upon  the  whole  evidence  we  are  of  the 
opinion  that  tbe  judgment  of  nonsuit  should 
be  affirmed. 

CLARK,  0.  J.  (dissenting).  The  defend- 
ant owed  the  plaintiff  a  safe  exit  from  its 
cars.  The  usual  requirement  nowadays, 
wherever  there  is  much  travel,  is  that  out- 
going passengers  leave  by  one  door  of  the 
car  and  Incoming  passengers  enter  at  the 
other.  This  prevents  any  collision  between 
the  two  streams  of  passengers,  and  it  is  neg- 
ligence for  a  railroad  company  not  to  estab- 
lish and  enforce  reasonable  regulations, 
which  are  in  general  use,  to  prevent  acci- 
dents by  the  strong  trampling  upon  the 
weak,  burly  men  running  over  weak  and 
delicate  women  and  children.  Tbe  plaintiff 
was  descending,  and  on  the  second  step, 
when  a  strong,  able-bodied  man  with  a 
heavy.  Iron-bound  valise  in  bis  hand  caught 
hold  of  the  iron  stanchion  to  swing  him- 
self up.  The  conductor  was  standing  by 
tbe  step,  and,  If  advertent  to  his  duties,  in- 
stead of  allowing  his  attention  to  be  attract- 
ed elsewhere,  he  could  certainly  have  put 
out  his  hand  more  quickly  than  the  man 
could  swing  his  own  weight  and  that  of  the 
valise  up,  and  have  made  him  wait  until 
the  lady  and  other  passengers  had  gotten 
out.  At  least,  this  was  evidence  for  the  Jury 
to  consider;  and  this  court,  I  think,  should 
not  hold  aa  a  proposition  of  law  that  It  was 
not  negligence  for  the  conductor  to  permit 
the  heavy  man  and  his  heavy  valise  to 
crowd  up  the  steps,  22  Inches  wide,  oq  which 
tbe  lady  was  descending,  and  where  she  had 
the  right  of  way.  The  lady  says  she  did 
not  anticipate  tbe  man  would  strike  her  with 
the  valise.  If  she  had,  it  might  have  been 
contributory  negligence,  possibly,  not  to  have 
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called  oot,  or  shrank  back  0f  possible);  but 
because,  relying  on  the  care  of  the  defend- 
ant's servant,  she  was  not  thus  guilty  of 
contributory  negligence.  It  Is  bard  measure 
to  bold  that  therefore  the  conductor  was  not 
negligent  in  not  stopping  the  man,  nor  the 
company  in  not  haying  safe  regulations  to 
prevent  collision  between  incoming  and  out- 
going streams  of  passengers.  The  conduct- 
or was  at  the  foot  of  the  steps,  and  should 
have  seen,  sooner  than  the  lady  or  than  her 
fath^:,  who  was  three  steps  away,  that  the 
heavy  man  with  the  heavy  valise  had  laid 
Iiold  of  the  iron  rod  to  swing  up  on  the 
crowded  steps.  The  conductor's  hand  should 
have  been  Instantly  stretched  out  across  the 
st^s,  and  he  should  have  told  the  man  po- 
litely, but  firmly,  be  could  not  go  up  till 
those  on  the  steps  had  descended.  If  there 
was  any  reason  to  the  contrary,  the  con- 
ductor should  have  gone  on  the  stand,  and 
have  told  what  It  was.  Whether  the  con- 
ductor was  attending  to  his  duties  or  negli- 
gent in  the  premises  was  a  matter  of  tact 
to  be  determined  by  the  Jury. 

When  the  case  was  here  on  the  former 
appeal  (130  N.  G.  279,  41  S.  E.  532)  this  pres- 
ent question  as  to  whether  there  was  any 
evidence  was  not  before  the  court,  and  could 
not  be,  for  the  appeal  was  by  the  plaintiff 
from  the  judgment  below  granting  the  new 
trial,  and  the  court  expressly  so  stated  In 
the  opinion.  Besides,  there  was  some  addi- 
tional evidence  on  the  last  trial.  His  honor 
in  the  second  trial  below  was  doubtless  mis- 
led by  the  first  beadnote  in  the  former  ap- 
peal. 


082  N.  C.  788) 

EITCHIB  T.  FOWLEB  et  at 

(Supreme  Court  of   North   Carolina.    June  6^ 
1903.) 

PUBUC   LANDS  —  CONFLICTING   GRANTS  — AC- 
TION TO  DECLARE  TRUST— DKMURRBB 
TO   BVIDBNCB— LIMITATIONS. 

1.  In  an  action  brought  by  plaintiff,  claiming 
UQder  the  junior  grantee  of  public  land,  against 
defendants,  who  were  alleged  to  claim  under 
the  senior  grantee,  to  have  the  defendants  de- 
clared trustees  for  plaintiff,  and  to  require  them 
to  convey  to  plaintiff  such  title  as  they  claimed, 
it  was  stated  in  the  case  on  appeal  that  de- 
fendants claimed  under  the  senior  grantee,  but 
it  nowhere  appeared  afflrmatirely  that  they  had 
acquired  the  letter's  title.  Held  error  to  over- 
rule defendants'  demurrer  to  the  evidence,  and 
to  instruct  the  jury,  if  they  believed  the  evi- 
dence, to  find  for  plaintiff. 

2.  An  action  brought  by  plaintiff,  claiming 
under  the  junior  grantee  of  public  land,  to 
ttave  defendants,  claiming  under  the  senior 
grantee,  declared  to  be  trustees  for  plaintiff, 
and  to  require  them  to  convey  to  plaintiff  such 
title  as  tliey  claimed,  was  barred,  where  not 
broiiRht  within  10  years  from  the  registration 
of  the  senior  grant,  by  Code  1883,  {  15iS,  which 
provides  that  "an  action  for  relief  not  herein 
provided  tor  mnst  be  commenced  within  10 
years." 

Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Macon  Coun- 
ty; Justice,  Judge. 


Action  by  W.  R.  Z*  Ritchie  against  Fred- 
erick Fowler  and  others.  Judgment  for 
plaintiff.    Defendants  appeal.    Revised. 

Kope  Ellas  and  Shepherd  &  Sh^berd,  for 
appellants.    S.  L.  Kelly,  for  appellee. 

CLARK,  G.  J.  One  Howard  entered,  un- 
der the  law  as  to  Cherokee  lands  (2  Code 
1883,  c.  11),  three  tracts  of  land,  for  700 
acres,  in  June,  185S,  and  two  other  tracts, 
for  800  acres,  in  June,  1863.  The  purchase 
money  was  thereafter  duly  paid.  Sul>se- 
Quently  (when.  Is  not  stated)  these  entries 
were  duly  surveyed,  located,  and  bounded. 
In  February,  1870,  grants  for  the  above  five 
tracts  were  issued  to  the  assignees  of  How- 
ard, and  registered  in  Macon  county  In  No- 
vember, 1885,  and  said  grantees  conveyed  to 
the  plaintiff  by  deed  duly  registered.  In 
April,  1867,  the  same  lands,  as  is  admitted, 
were  entered  by  one  Herrin,  who  took  out 
grants  for  the  same  in  May,  1869,  which 
were  registered  in  Macon  county  in  October, 
1872.  It  is  stated  tn  the  case  on  appeal  that 
the  defendants  claim  under  Herrin,  but  it 
nowhere  appears  affirmatively  that  they 
have  acquired  Herrln's  title.  Tills  is  an  ac- 
tion to  have  the  defendants  declared  trustees 
for  the  plaintiff,  and  to  require  them  to  con- 
vey to  htm  such  title  and  Interest  as  they 
may  claim.  The  defendants  denied  each  al- 
legation of  the  complaint,  and  pleaded  the 
10-year  statute  of  limitation,  and,  further, 
that  the  entries  under  which  the  plaintiff 
claimed  were  lapsed  and  abandoned,  and, 
besides,  that  said  entries  were  too  vague  and 
nncertain  to  give  notice  to  a  subsequent  ca- 
terer <«  grantee.  There  was  no  possession 
shown  by  either  party.  The  only  issue  sub- 
mitted was,  "Is  the  plaintiff  the  equitable 
owner  of  the  lands  described  In  the  com- 
plaint?" The  defendants  demurred  to  the 
evidence.  The  court  instructed  the  Jury,  If 
they  believed  the  above  evidence,  to  answer 
the  Issue  "Yes."  Vardtct  and  Judgment  ac- 
cordingly, and  appeaL 

The  exception  Is  not  very  clearly  stated 
to  have  been  to  the  ovenrullng  of  the  de- 
murrer to  the  evidence  and  to  the  instruction 
to  the  Jury,  but  we  so  understand  it,  and  it 
was  so  treated  on  the  argument  It  was  er- 
ror to  overrule  the  demurrer,  or  to  so  in- 
stitict  the  Jury,  for  it  nowhere  appears  that 
Herrln's  title  had  passed  to  the  defendants. 
The  bare  statement  that  they  "claimed  un- 
der Herrin"  did  not  anthorize  the  decree 
that  the  defendants  "are  declared  trustees 
for  the  benefit  of  the  plalntlfT'  of  all  said 
lands,  and  directing  a  conveyance  by  them 
to  him. 

The  registration  of  the  Herrin  grants  in 
1872  was  constructive  notice  to  the  plaintiff 
and  those  under  whom  he  claims,  and  in  the 
absence  of  evidence  showing  that  the  stat- 
ute did  not  run,  by  reason  of  coverture.  In- 
fancy, etc.,  the  plaintiff  Is  barred  by  fallnrp 
to  take  this  action  within  10  years  from 
October,  1872.    Code  1883,  |  158. 
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Neither  the  entries  of  Howard  nor  of  Her- 
rln  are  set  out  in  the  proof,  nor  admitted. 
They  are  set  out  In  the  complaint,  and.  If  In 
the  form  there  stated,  the  entries  of  both 
parties  fire  void  for  vagueness  and  uncer- 
tainty, but  the  answer  specifically  denies 
every  allegation  In  the  complaint  Kimsey 
T.  Munday,  112  N.  C.  816,  17  S.  E.  683,  and 
Gilchrist  v.  Mlddletoo,  108  N.  0.  705,  13  S. 
E.  227,  relied  on  by  the  plaintiff,  only  bear 
upon  the  question  of  abandonment  as  be- 
tween the  state  and  the  enterer,  and  not 
upon  the  statute  of  limitations,  between  the 
Junior  grantee,  who  is  seeking  to  convert  the 
senior  grantee  Into  a  trustee  for  his  benefit, 
and  compel  a  conTeyance, 

New  trial. 

DOUGLAS.  J.,  dissentst 


(133  N.  C.  796) 

JOHNSTON  et  al.  r.  CASB  at  •!. 

(Supreme   Ooort  of   Ncrth   Carolina.    June  Q, 

1903.) 

DBBOfr-DDPUCATE— DESCRIPTION— RBFBR- 
KNCB  TO  ANOTHER  DEED. 

1.  A  writing  signed  by  a  grantor,  not  under 
seal,  purporting  to  convey  land  described  to  « 
grantee,  and  to  whkh  to  annexed  a  memoran- 
dum  reciting  that  it  is  a  duplicate  of  a  lost 
deci  previously  executed  by  the  grantor  to  the 
grantee,  a»  near  ae  the  grantor  can  make  It,  is 
not  admissible  in  evidence  to  show  title  in  the 
grantee. 

2.  Wbare  the  descriptioa  is  a  deed  was  de- 
fective, bnt  was  followed  by  a  recital  that  it 
was  the  land  sold  by  a  named  grantor  to  a 
namod  grantee,  the  descriptiiHi  in  the  deed  ex- 
ecate(i  by  the  named  grantor  could  not  be  re- 
ferred to  for  the  pm-pose  of  identifying  the 
land  described  in  the  defective  deed,  without 
proof  that  tint  deed  referred  to  was  executed 
before  the  defective  deed. 

On  petition  tor  rehearing.  Petition  dls- 
mlcaed. 

For  former  opinion,  see  42  S.  K,  967. 

Jones  &  Jones,  for  appellants.  Merrimon 
&  Merrimon,  Cbas.  A.  Moore,  and  Qeo.  A. 
i^uford,  for  appellees. 

WAI-KER,  J.  This  is  a  petition  to  rehear 
the  above-entlUed  case,  which  was  decided  at 
the  last  term,  and  is  reported  in  131  N.  C. 
491.  42  S.  E.  857.  The  plaintiffs,  who  have 
petitioned  for  the  rehearing,  assigned  several 
errors  in  the  former  opinion  and  Judgment  of 
the  court;  but  we  deem  it  necessary  to  con- 
sider but  one  of  them,  as  the  decision  of  the 
court,  by  which  a  new  trial  was  awarded,  i 
must  be  sustained  upon  the  ground  we  now 
take  with  reference  to  that  assignment  of 
error. 

It  appears  that  the  plaintiffs  undertook  to  j 
establish  title  to  the  land  In  controversy  by  | 
showing  that  it  had  been  mortgaged  by  one 
James  Case,  ancestor  of  the  defendants,  to 
WlUlam  Case;    and  then  they  attempted  to 
show  that  William  Case  In  1855  had  conveyed 

t  S.  8m  Dead!,  vol.  U,  Cent.  Die.  t  M. 


the  land  by  deed  to  W.  L.  Henry.  This  deed 
was  not  produced,  and  it  was  alleged  to  have 
been  lost.  Plaintiffs  then  Introduced  In  evi- 
dence a  iwper  writing,  signed  by  William 
Case,  but  not  under  seal,  purporting  to  convey 
the  land  to  W.  L.  Henry,  which  bore  date  as 
of  the  15th  day  of  May,  1855,  but  was  not 
proved  and  registered  unt^  1887.  There  was 
annexed  to,  and  proven  and  registered  with 
this  deed,  a  memorandum  as  follows:  "The 
above  Is  a  duplicate  of  a  deed  heretofore  exe- 
cuted by  me  to  W.  Ij.  Henry  and  his  heirs 
for  the  said  lands,  which  deed  was  lost  be- 
fore It  was  registered.  This  Is  a  duplicate 
of  the  same  tenor  and  date  as  near  as  I  can 
make  It  [Signed]  Wm.  Case."  The  defend- 
ants objected  to  the  Introduction  of  this  pa- 
per writing.  The  objection  was  overruled, 
and  they  excepted.  The  plaintiffs  then  in- 
troduced a  deed  from  Jesse  Sumner,  sheriff, 
to  George  Brooks,  under  whom  they  claimed, 
and  also  evidence  tending  to  show,  as  they 
contended,  that  they  bad  been  in  adverse 
possession  of  the  land  for  more  than  seven 
years  under  this  deed,  which  was  held  by 
this  court  to  be  color  of  title.  Mfg.  Co.  v. 
Brooks,  106  N.  C.  107,  11  S.  B.  456.  The 
deterlption  of  the  land  by  metes  and  bounds 
in  this  deed  was  defective,  but  immediately 
after  that  description  are  these  words:  "Con- 
taining one  hundred  acres  more  or  less,  be- 
ing the  land  sold  by  William  Case  to  W.  L. 
Henry."  And  the  plaintiffs  Insisted  that  by 
this  reference  the  description  In  the  deed 
from  William  Case  to  W.  L.  Henry,  If  such 
a  deed  "was  ever  made,  constituted  a  part  of 
the  description  of  the  land  in  the  deed  of 
Jesse  Sumner,  sheriff,  to  George  Brooks— as 
much  BO  as  if  the  land  had  been  described 
in  the  latter  deed  by  the  same  metes  and 
bounds  contained  in  the  former— and  that  the 
description  would  In  this  way  be  made  defi- 
nite and  certain,  and 'that  the  adverse  pos- 
session of  the  plaintiffs  and  those  under 
whom  they  claimed  was  held  for  a  sufficient 
length  of  time,  therefore,  "under  known  and 
visible  lines  and  boundaries,  and  under  col- 
orable title,"  to  ripen  and  perfect  their  title. 
In  order  to  avoid  the  effect  of  the  disabilities 
of  defendants,  or  some  of  them,  the  plaintiffs 
contended  that  they  bad  shown  conveyances 
from  James  Case,  ancestor  of  defendants,  to 
William  Case,  and  from  the  latter  to  W.  L. 
Henry,  and  that  W.  L.  Henry  had  held  ad- 
verse possession,  under  the  deed  to  him  as 
color  of  title,  for  a  length  of  time  suffi- 
cient to  ripen  bis  title,  but  that  be  had 
subsequently  lost  this  title  by  reason  of  the 
color  of  title  and  adverse  possession  of  the 
plaintiffs  and  those  under  whom  they  claim; 
that,  as  the  statute  commenced  to  mn  In 
the  lifetime  of  James  Case,  the  defendants, 
his  heirs,  are  barred,  though  under  disabil- 
ity, and  that,  in  order  to  show  title  In  them- 
selves. It  was  competent  for  the  plaintiffs  to 
prove  that  the  title  of  James  Case  was  lost 
by  him,  and  the  title  to  the  land  acquired 
by  W.  L.  Henry  by  adverse  possession  ondei 
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color;  and  tliat  W.  L.  Henry,  In  turn,  had 
lost  bis  title,  and  the  title  to  the  land  was 
acquired  by  the  plaintiffs  by  subsequent  pos- 
session under  color.  It  is  further  contended 
that  it  was  not  necessary  to  connect  them- 
selves with  the  title  once  held  by  W.  £>. 
Henry,  but  that  they  could  show,  as  they 
had  done,  an  independent  title  acquired  by 
color  and  possession  adverse  to  him— in  other 
words,  that  they  had  acquired  the  title,  not 
under  him,  but  independently  of  liim,  by 
their  color  and  adverse  possession.  As  W6 
understand  it,  this  is  the  contention  of  the 
plaintiffs,  and  they  may  be  right  in  assert- 
ing that  they  could  acquire  title  to  the  land 
in  that  way;  but  we  do  not  now  decide 
whether  this  is  so,  or  not,  for,  if  they  are 
right,  a  part  of  the  evidence  by  which  they 
sought  to  establish  this  title  was  not  com- 
petent, and  should  not  have  been  admitted. 
We  refer  to  the  unsealed  paper  writing,  pur- 
porting to  be  a  copy  of  the  alleged  deed  from 
William  Case  to  W.  L.  Henry.  It  does  not  ap- 
pear in  the  case  when  this  paper  writing  was 
executed.  It  Is  dated  May  15,  1855,  which  Is 
said  to  be  the  date  of  the  deed  of  which  it  is 
alleged  to  be  a  copy,  but  it  was  not  proved 
and  registered  until  December  9,  1887.  It  is 
true  that  the  deed  concludes  with  the  follow- 
ing words:  "In  testimony  whereof  I  have 
hereto  set  my  hand  and  seal  the  day  and 
year  first  above  written."  But  It  la  evident 
that  this  was  intended  merely  to  make  the 
paper  conform  to  the  supposed  original,  both 
In  tenor  and  date,  and  this  purpose  is  clearly 
manifested  in'  the  memorandum  annexed  to 
the  deed,  which  was  introduced  with  it  in 
evidence.  The  deed  of  Jesse  Sumner,  sheriff, 
to  George  Brooks,  was  executed  in  1869. 

It  must  be  conceded  that  the  description  in 
one  deed  may  be  referred  to  in  another  for 
the  purpose  of  identifying  and  making  more 
certain  the  lines  and  boundaries  of  the  land 
which  is  intended  to  be  conveyed  (Everitt  v. 
Thomas,  23  N.  C.  252;  Reed  v.  Reed,  03  N. 
C.  462;  Davidson  v.  Arledge,  88  N.  C.  322; 
HemphUl  v.  Annis,  119  N.  0.  614,  26  8.  E. 
162),  "provided,"  as  is  said  In  the  last  case 
cited,  "the  language  used  points  so  clearly  to 
the  explanatory  deed  or  instrument  as  to 
make  it  possible  to  identify  It,"  and  pro- 
vided, further,  that  the  deed  to  which  refer- 
ence is  made  Is  produced  at  the  trial  (Reed 
V.  Reed,  supra).  In  our  case  the  original 
deed  was  not  produced,  and  perhaps  could 
not  be,  as  It  is  alleged  to  have  been  lost 
It  does  not  appear,  as  we  have  said,  when 
the  paper  writing  from  William  Case  to  W. 
L.  Henry,  registered  In  1887,  was  executed, 
and  we  do  not  think  It  was  competent  for 
the  plaintiffs  to  prove  the  contents  of  the 
original  by  the  unsworn  declaration  of  Wil- 
liam Case  In  the  memorandum  that  it  was 
a  copy  of  the  original  conveyance.  Indeed, 
be  does  not  even  state  that  it  is  a  true  copy, 
but  says,  "This  Is  a  duplicate  of  the  same 
tenor  and  date  as  near  as  I  can  make  it" 
If  tlw  copy  or  substitute  for  the  original 


deed  had  been  executed  before  the  date  of 
the  BherifTs  deed  to  Brooks,  there  might  b^ 
some  ground  upon  which  to  base  an  argu- 
ment that  it  could  be  used  for  the  purpose 
of  showing  what  land  was  meant  by  the 
following  language  in  the  sheriff's  deed: 
"Containing  one  hundred  acres  more  or  less, 
being  the  land  sold  by  W^llllam  Case  to  W. 
L.  Henry."  King  v.  Little,  61  N.  C.  484; 
liittie  V.  King,  64  N.  C.  361.  But  the  burden 
would  be  upon  the  plaintiff  to  show  that  the 
paper  alleged  to  be  a  substitute  for  the  orig- 
inal deed  was  executed  before  the  date  of 
the  sheriff's  deed.  If  it  was  not  in  existence 
at  the  date  of  the  sherUTs  deed;  how  could 
it  be  said  to  be  the  deed  referred  to  therein? 

It  is  unnecessary,  in  the  view  we  have 
taken  of  the  case,  to  consider  the  other  as- 
signments of  error,  except  for  the  purtKMe 
of  saying  that  the  court  by  inadvertence  er- 
roneously assumed  at  the  last  term  that  the 
plaintiffs  had  admitted  in  their  reply  to  tbe 
answer  tliat  the  title  to  the  land  was  at  one 
time  in  James  Case,  the  ancestor  of  tbe  de- 
fendants. It  appears  liy  a  careful  examina- 
tion of  the  pleadings  that  it  wsb  denied  by 
tbe  plaintiffs  that  James  Case  ever  bad  any 
title  to  the  land.  The'  case  is  bow  decided 
and  the  new  trial  awarded  upon  tbe  single 
ground  stated  in  this  opinion,  and  without 
any  prejudice  to  the  plaintiffs  by  reason  of 
tbe  other  grounds  set  forth  la  tbe  former 
opinion. 

There  was  error  In  admitting  the  pap»  al- 
leged to  have  been  made  by  William  Case  to 
W.  Xj.  Henry,  and  registered  in  1887,  for  the 
reason  herein  given,  and  tbe  decision  at  tbe 
last  term  will  stand,  subject  to  the  qualifica- 
tion above  stated.    Petition  dismissed. 


(m  N.  C.  862) 
COGDELL  T.  WILMINGTON  &  W.  B.  GO. 

(Supreme  Court  of  North  Carotina.    Jane  10. 
1903.) 

DEATH  OP  SKRVANT—NE01.I01CNCB— CONTRIB- 
UTORY NEGLIOENCE  —  ORDINARY  GARB  — 
PEESUMPTION  OF  EXERCISE  —  REQUBSTBD 
INSTRUCTIONS— SUBSTITUTION  OF  INSTRUC- 
TION —  PLEADING  —  CONTRIBUTORY  NBOLI- 
OENCB  —  SUFFICIENCY  —  SVIDBNCB  —  EX- 
PERT TESTIMONY. 

1.  In  an  action  for  negligent  death,  whether 
the  plank  on  which  deceased  stood  would,  if 
sound,  have  been  sufficient  to  hare  supported 
a  man  of  his  weight  with  safety,  was  not  a 
subject  of   expert   testimony. 

2.  The  law  presumes  that  a  person  foand 
dead  and  killed  by  the  alleged  negligence  of 
another  has  exercised  due  care  himself. 

3.  In  an  action  for  negligent  death  of  a  serv- 
ant, it  was  eiTOT  to  refuse  a  requested  cliarga 
that  the  law  "presumes"  that  a  person  found 
dead  and  killed  by  alleged  negligence  of  another 
has  exercised  due  care  himself,  and  to  substi- 
tute therefor  a  charge  that  an  ''inference  arises 
from  the  instinct  of  self-preservation"  that  the 
person  killed  has  exercised  dne  care  himself; 
the  words  "presumption"  and  "inference"  not 
having  the  same  significance. 

4.  An  averment  that  plaintiff's  Intestate's 
death  was  not  cansed  by  defendant's  negligence. 

Y  1.  8m  Death,  VOL  U,  Cent.  Dig.  H  n,  M. 
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bat  by  hla  own  negligence,  is  not  anfficlent  to 
raise  the  defense  of  contributory  negUgence. 

Fetltlon  for  rehearing.    Petition  allowed. 
FtNT  former  opinion,  see  4L  S.  B.  641. 

WALKEB,  J.  This  case  is  before  va  the 
third  time,  upon  a  petition  to  rehear  and  re- 
vise  the  former  judgment  of  this  court,  ren- 
dered at  February  term,  1902,  affirming  the 
judgment  of  the  court  below,  which  was  ad- 
verse to  the  plaintiff.  The  case  is  reported 
In  124  N.  G.  302,  32  S.  E.  706,  and  130  N.  0. 
313,  41  S.  B.  541. 

We  tblnk  It  is  necessary  to  refer  to  only 
three  of  the  exceptions  taken  by  the  plain- 
tiff at  the  trial: 

The  plaintiff  proposed  to  ask  a  witness  the 
following  question:  "If  this  plank  on  the 
apron  had  been  sound,  and  not  cedar-hearted 
or  rotten,  could  a  man  of  Cogdell's  weight 
and  size  have  stood  on  it  with  safety  and 
thrown  off  the  lump  coal,  or  fallen  on  It 
from  the  top  of  the  car,  without  its  breaking 
tinder  him?"  Defendant  objected  to  this 
question,  the  objection  was  sustained,  and 
plaintiff  excepted.  We  do  not  think  that  this 
matter  is  the  subject  of  expert  or  opinion 
evidence.  The  witness  could  well  have  de- 
scribed the  plank  and  its  condition,  and  the 
Jnry  would  then  have  been  Just  as  competent 
to  form  an  opinion  as  to  Its  strength  and 
safety  as  the  witness.  The  conclusion  reach- 
ed by  the  court  at  the  last  term  upon  this 
question  was  correct,  for  the  reasons  stated  in 
the  opinion  of  the  court 

The  plaintiff  In  apt  time  requested  the  court 
to  charge  the  Jury  that  "the  law  presumes 
that  a  person^fonnd  dead  and  killed  by  alleg- 
ed negligence  of  another  has  exercised  due 
care  himself."  The  court  refused  to  give  this 
Instruction,  and  charged  the  Jnry,  in  its  stead, 
that  "an  Inference  arises  from  the  bistlnct 
of  self-preservation  that  the  person  killed  has 
exercised  due  care  himself."  We  are  of  the 
'  opinion  that  the  court  erred  in  refusing  to 
give  the  ihstructlon  as  prayed  for  by  the 
plaintiff,  and  in  substituting  therefor  the  In- 
struction which  it  did  give  with  reference  to 
this  matter.  It  is  well  settled  that  the  court 
Is  not  required  to  charge  the  Jury  in  the  very 
words  ef  a  prayer  for  instruction,  but  if  the 
prayer  contains  a  correct  statement  of  the 
law,  as  applicable  to  the  facts  of  the  case,  the 
conrt  must  give  it,  at  least  substantially,  and 
cannot  substitute  an  Instruction  of  its  own 
for  It,  if  thereby  the  instruction  as  requested 
to  be  given  Is  weakened  or  diminished  in  its 
force.  While  the  conrt  Is  not  required  to  use 
the  words  of  the  prayer,  it  must  not  change 
the  substance  of  it  in  a  way  calculated  to  Im- 
pair its  force.  The  law  does  not  regard  the 
form,  but  even  the  form  should  not  be  so 
modified  as  to  Impart  to  the  instruction  less 
weight  than  It  would  have  with  the  Jury  if 
given  as  it  was  submitted  to  the  court,  pro- 
vided always  that  the  instruction,  as  asked, 
Is  In  itself  correct  with  reference  to  the  case 
presented  by  the  proof.     In  the  case  now 


nnder  consideration  the  court  was  requested 
to  charge  that  there  was  a  presumption  that 
the  deceased  had  exercised  care,  which  the 
court  refused  to  give,  but  charged  the  Jury 
that  there  was  an  Inference  that  due  care 
was  exercised.  It  is  undoubtedly  true  that 
the  law  raises  a  presumption  of  care,  and 
tbe  party  against  whom  it  is  raised  must 
overcome  it  by  proof  of  facts  inconsistent 
with  the  fact  presumed.  The  presumption 
has'a  technical  force  or  weight,  and  the  jury. 
In  the  absence  of  sufficient  proof  to  overcome 
it,  should  find  according  to  the  presumption; 
but,  in  the  case  of  a  mere  inference,  there  Is 
no  technical  force  attached  to  It  The  Jury, 
In  the  case  of  an  Inference,  are  at  liber^  to 
find  the  ultimate  fact  one  way  or  the  other 
as  they  may  be  impressed  by  the  testimony. 
In  the  one  case  the  law  draws  a  conclusion 
from  the  state  of  the  pleadings  and  evidence, 
and  In  the  other  case  the  Jury  draw  it  An 
Inference  is  nothing  more  than  a  permissible 
deduction  from  the  evidence,  while  a  pre- 
sumption is  compulsory  and  cannot  be  dis- 
regarded by  the  jury.  In  Johnson  v.  Cham- 
bers, 32  N.  C.  292,  Pearson,  J.,  distinguishes 
between  a  presumption  and  inference.  "Mal- 
ice," says  he,  "may  In  some  cases  be  infer- 
red from  the  want  of  probable  cause,  but  the 
law  makes  no  such  presumption.  It  Is  a 
mere  inference  of  fact  which  the  jnry  may  or 
may  not  make,  and  it  should  have  been  left 
to  them."  We  do  not  think  the  charge  given 
by  the  court  in  response  to  this  prayer  of  the 
plaintiff  was  the  full  equivalent,  even  in 
substance,  of  the  latter;  and,  as  we  have  seen, 
it  must  be  so,  to  justify  the  court  in  changing 
the  form  of  the  instruction.  When  the  court 
refused  to  give  the  Instruction  as  plaintiff 
requested  it  to  be  given,  and  substituted  that 
which  was  given,  the  Jury  might  well  have 
inferred  that  the  court  was  of  the  opinion 
that  the  prayer  for  Instruction  was  too  strong- 
ly worded,  and  that  the  inference  was  to  be 
drawn  by  them,  and.  that  It  was  not  obliga- 
tory upon  them  to  Infer  the  fact  of  care  on 
the  part  of  the  intestata  In  the  case  of  Brag- 
aw  V.  Supreme  Lodge,  124  N.  C.  154,  32  S.  B. 
644,  the  court  recognizes  the  legal  difference 
between  a  presumption  and  an  inference. 
The  conrt  had  charged  the  Jury  that,  If  a 
notice  was  correctly  addressed  and  deposited 
In  the  ix)8t  office,  the  law  presumes '  that  it 
was  received,  and  therefore  had  been  duly 
served;  •  but  afterwards  the  court  left  it  to 
the  Jury  to  decide,  as  an  open  question  of  fact, 
or  as  an  inference  to  be  drawn  from  the  evi- 
dence, whether  the  notice  had  been  served 
or  not  This  court  held  that  it  was  error  to 
have  thus  weakened  the  force  of  the  pre- 
sumption. 

The  plaintiff  objected  to  the  submission  of 
the  issue  as  to  contributory  negligence,  and 
we  think  the  objection  should  have  been  sus- 
tained. It  is  alleged  in  the  answer  that  the 
intestate's  death  was  not  caused  by  any  negli- 
gence of  the  defendant,  but  by  his  own  negli- 
gence.   This  Is  uot  a  sufficient  statement  of 
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the  defense  of  contributory  negligence.  In- 
deed, It  Is  not  a  statement  of  contributory 
negllgen(^  at  all,  for  the  law,  -wben  contribu- 
tory negligence  exists,  presupposes  the  negli- 
gence of  the  defendant,  which  is  denied  In 
the  answer  In  this  case.  The  answer  in 
this  respect  did  not  state  any  matter  which 
could  not  have  been  considered  under  the 
first  issue.  What  is  said  In  the  answer  is 
nothiug  more  than  an  averment  that  there 
was  no  negUgenc'e  on  the  part  of  the  defend- 
ant, and  that  the  Intestate's  death  was  caused 
solely  by  bis  own  negligence.  If  a  pleading 
Is  defective  In  statement,  the  defect  will  be 
waived,  unless  the  opposing  party  demurs  to 
tbe  pleading  for  that  reason.  Where  there 
Is  any  uncertainty  or  Indefiniteness  In  the 
statement,  the  court  will  order  the  pleading 
to  be  made  certain  and  definite  on  motion,  U 
made  in  apt  time.  This  la  not  a  case  of  de- 
fective or  Indefinite  statement,  but  an  entire 
failure  to  plead  tbe  defensive  matter.  The 
court  may,  and  no  doubt  will,  permit  an 
amendment  of  the  answer  in  this  respect  if 
the  defendant  desires  It 

There  must  be  a  new  trial,  because  of  tbe 
errors  iralnted  out    Petition  allowed. 

(182  N.  C.  8661  ■°°°°^^°°' 

BLMORB  T.  SEABOARD  AIR-  LINE  RT. 

CO. 

(Supreme  Court  of  North  Carolina.     June  10, 

1903.) 

MASTER  —  INJURIES  TO  SERVANT  —  NBGU- 
OENCB— CONTRIBUTORY  NEOLIOENCB  —  DB- 
FKCTIVB  APPLIANCES  —  AUTOMATIC  COU- 
PLERS —  DUTY  TO  PROVIDE  — APPEAL  — «B- 
HBARINO— WHEN  ORANTED. 

1.  A  petition  to  rehear  will  not  be  entertained 
unless  some  material  point  was  overlooked,  or 
some  controlling  authority  escaped  the  attention 
of  the  court,  or  some  other  weighty  considera- 
tion requires  it 

2.  In  an  action  by  a  brakeman  for  damages 
for  personal  injuries,  there  can  be  no  recovery 
where  the  injury  was  caused,  not  by  a  defect- 
ive coupler,  but  because  plaintiff  negligently 
used  his  foot  to  push  the  bumper  in  place. 

3.  Tbe  failure  of  a  railroad  company  to  have 
■elf-coupling  devices  on  their  freight  cars  is  a 
continamg  negligence,  per  se;  and,  to  an  action 
for  an  injury  resulting  therefrom,  contributory 
negligence  is  not  a  defense. 

4.  The  fact  that  an  employe  remains  in  the 
service  of  a  railroad  company,  knowing  that  its 
freight  cars  are  not  equipped  with  self-couplers, 
does  not  excuse  the  railroad  from  liability  to 
such  employ^,  if  injured  wUle  coupling  its  cars 
by  hand. 

5.  Tbe  neglectful  failure  on  the  part  of  a 
railroad  company  to  keep  automatic  couplers 
in  proper  coaditiou  and  repair  is  negligence,  as 
much  as  if  the  cars  had  never  been  equipped 
with  such  couplers. 

G,  In  an  action  for  a  servant's  injuries,  a 
charge  that  if  a  coupler  was  out  of  order,  so 
that  it  was  necessary  to  go  between  the  cars 
to  make  the  coupling,  and  plaintiff  was  directed 
by  the  conductor,  whom  he  was  under  duty  to 
obey,  to  couple  the  cars,  and  he  was  compelled 
to  go  between  the  cars  to  couple,  and  it  was 
dangerous,  and  more  probable  that  it  could  not 
be  safely  done  than  that  it  could,  plaintiff 
would  be  guilty  of  contributory  negligence,  was 
■of&ciently  favorable  to  defendant. 

7.  In  an  action  for  a  servant's  injuries,  an 
Instruction  that  if  plaintiff  knew  that  the  coap- 
i*r  was  out  of  order,  and  tliat  it  was  too  dan- 


gerous to  go  between  the  cars  to  couple,  and 
.that  plaintiff  used  his  foot  to  make  the  coup- 
ling, and  that  by  reason  of  his  position  he  act- 
ed foolishly  and  without  prudence  with  reier- 
ence  to  the  character  of  the  work,  and  that 
this  act  was  carelessness,  the  chances  of  safety 
being  less  in  favor  of  him  than  against  him, 
he  would  be  guilty  of  contributory  negligence, 
even  if  defendant  knew  of  the  defective  condi- 
tion of  the  coupler,  was  sufficiently  favorsble 
to  defendant 
Montgomery,  J.,  dissenting. 

Petition  for  rehearing.     Granted. 
For  former  opinions,  see  41  S.  B.  786;  42 
B.  E.  988. 

I.  P.  Dortch,  W.  T.  Dortch,  and  W.  K.  Mun- 
roe,  for  plaintiff.  Day  &  Bell,  Shepherd  & 
Shepherd,  and  T.  B.  Womack,  for  defendant 


CONNOR,  3.  This  cause  Is  before  us  upon 
a  second  petition  to  rehear.  We  have  given 
the  case  a  very  careful  consideration,  recog- 
nizing tbe  well-settled  principle,  by  which 
this  court  has  always  been  governed,  that  a 
petition  to  rehear  will  not  be  entertained  un- 
less it  appears  that  .some  material  point  was 
overlooked,  or  some  controlling  authority  es- 
caped the  attention  of  the  court,  or  some  oth- 
er weighty  consideration  requires  it  Hannon 
▼.  Grizzard.  99  N.  O.  161,  6  S.  E.  83;  Fiaber 
T.  Mining  Co.,  97  N.  C.  96,  4  S.  E.  772. 

This  cause  was  heard  at  the  February  term, 
1902,  upon  an  appeal  from  the  Judgment  of 
the  superior  court  of  Wayne  county  in  favor 
of  the  plaintiff.  The  Judgment  was  affirmed 
by  a  majority  of  the  court  two  of  the  Jus- 
tices dissenting.  Clark,  J.,  said:  "This  case 
is  simply  a  repetition  of  Greenlee  t.  R.  B., 
122  N.  G.  977,  30  8.  £1  115,  41  L.  B.  A.  389, 
65  Am.  St.  Rep.  734,  Troxler  v.  R.  R.,  124  N. 
G.  181,  32  S.  E.  550,  44  L.  R.  A.  313,  70  Am. 
St  Rep.  080,  and  of  several  cases  affirming 
the  doctrine  therein  laid  down.  It  was  in 
evidence  that  the  defendant's  cars  woe  equip- 
ped with  automatic  couplers,  but  when  plain- 
tiff was  injured  in  making  a  coupling,  there 
was  evidence  that  tbe  automatic  (teupler  bad 
been  out  of  repali;  five  months  or  more,  to  tbe 
knowledge  of  the  defendant"  Tbe  opinion 
concludes:  "It  is  the  duty  of  the  defendant 
to  use  automatic  couplers,  and  if,  on  failure 
so  to  do,  Injury  occurs  to  an  employe,  which 
would  not  have  happened  if  there  bad  been 
a  coupler,  this  is  continuing  negligence  on 
the  part  of  the  employer,  which  cuts  off  the 
defense  of  contributory  negligence,  snch  fail- 
ure being  tbe  causa  causans.  If  the  automat- 
ic coupler  was  out  of  repair  for  a  length  of 
time  reasonably  sufficient  to  have  it  repair^ 
ed,  and  this  was  not  done^  it  was  the  same 
thing  as  failure  to  have  the  automatic  coup- 
ler on  that  car."  Cook,  J.,  dlraented  upon  the 
ground  that  In  his  opinion,  the  court  should 
have  Instructed  the  Jury  that  upon  the  whole 
evidence,  they  should  answer  the  second  is- 
sue, to  wit  "Did  the  plaintiff  by  bis  own  neg- 
ligence contribute  to  his  injury?"  in  the  af- 
firmative. Mr.  Justice  Montgomery  concur- 
red in  tbe  dissenting  opinion.    The  cause 
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was  reheard  at  the  August  term,  1902  (131 
N.  C.  see,  i2  S.  E.  988),  and  the  opinion  of  the 
majority  of  the  court  was  adverse  to  the 
plaintiff;  Clark,  J.,  and  Dottglas,  J.,  wilting 
dissenting  opinions. 

We  are  now  called  upon  to  re-extmiine  the 
record  In  the  light  of  the  several  opinions  and 
dissenting  opinions  heretofore  filed.  The  syl- 
labus of  the  report  of  the  case  at  the  last  term 
states  the  conclusion  arrived  at  by  the  major- 
ity of  the  court  as  follows:  "In  an  action  by 
a  brakeman  for  damages  for  i)ersonal  inju- 
ries, the  injury  being  caused,  not  by  a  defect- 
ive coupler,  but  because  the  plaintiff  negli- 
gently nsed  bis  foot  to  push  the  bnmper  In 
place  while  doing  the  coupling,  he  cannot  re- 
corer."  We  unhesitatingly  adopt  this  as  a 
correct  proposition  of  law.  The  fact  put  in 
issue  by  the  pleadings,  and  in  respect  to 
which  testimony  was  Introduced  by  the  plain- 
tiff and  defendant,  is  whether  there  was  a  de- 
fective coupler,  and  whether  the  plaintiff  was 
injured  by  reason  of  snch  defect,  and  wheth- 
er he  was  at  the  time  In  the  discbarge  of  his 
duty:  that  Is,  whether  be  was  ordered  by  the 
conductor  to  make  the  coupling.  Of  course, 
if  he  was  not  Injured  by  a  defective  coupler, 
or  If  be  was  not  in  the  discharge  of  his  duty, 
or  if  be  recklessly  or  carelessly  went  be- 
tween the  cars,  he  could  not  recover..  This 
brings  us  to  an  examination  of  the  testimony 
and  his  honor's  charge. 

The  altegatlsin  Is  that  the  plaintiff,  being  in 
the  employia^nt  of  the  defendant  as  a  flag- 
man on  September  17,  1900,  was  ordered  by 
the  conductor  in  charge  of  said  train,  whose 
orders  plaintiff  was  bound  to  obey,  to  remain 
near  the  cars  on  the  main  track,  l>elow  the 
side  track,  for  the  purpose  of  coupling  the 
cars  to  the  cars  upon  the  side  track,  which 
order  the  said  conductor  well  knew  could 
not  be  performed  without  going  between  such 
cars,  on  accor.nt  of  the  condition  of  the  coup- 
ler; and  the  said  cars  upon  the  side  track 
were  put  in  motion  by  the  defendant,  and 
were  negligently  permitted  to  roll  very  rapid- 
ly, by  means  of  what  Is  known  as  "kicking 
cars,"  along  said  side  track  and  on  the  main 
track,  and  while  In  the  discbarge  of  such 
duty  was  Injured  by  reason  of  the  defective 
condition  of  the  coupler.  These  allegations 
are  denied.  It  was  also  denied  that  it  was 
any  part  of  the  plaintiff's  duty  to  couple  the 
cars,  or  that  he  was  ordered  to  do  so  by  the 
conductor;  and  it  is  alleged  that  his  act  in 
doing  so  was  voluntary  and  officious,  and 
that  he  negligently  and  carelessly  undertook 
to  tise  his  foot  to  kick  over  the  drawhead,  in- 
stead of  his  hands,  and  that  in  so  doing  his 
foot  slipped,  and  was  caught  between  the 
drawheads  and  was  crushed,  and  that  be  was 
injured  by  bis  own  gross  negligence.  Upon 
these  allegations,  appropriate  Issues  were  sub- 
mitted to  the  Jury,  Without  reviewing  tiie 
testimony,  it  is  sufficient  to  say,  and  It  Is  not 
denied,  that  there  was  testimony  in  behalf  of 
the  plaintiff  to  the  effect  that  the  cars  were 
supplied  with  automatic  couplers,  but  that 


at  the  time  of  tlie  injury  they  were  not  in 
proper  condition;  that  they  bad  been  In  a 
defective  condition  for  several  months;  and 
that  the  conductor  knew  of  it  There  was 
also  evidence  that  the  plaintiff  knew  of  the 
defective  condition  of  the  couplers.  There 
was  evidence  that  plaintiff  was  ordered  by 
the  conductor  to  make  the  coupling,  and  that 
It  was  the  duty  of  the  conductor  to  report 
persons  engaged  in  the  service  under  him  for 
disobedience  of  orders,  and  that  upon  such 
report  they  would  be  discharged.  There  was 
testimony  in  behalf  of  the  defendant  contra- 
dicting much  of  this  testimony.  The  lAain- 
tiff  was  asked  the  question:  "If  the  coupler 
had  been  In  perfect  condition,  would  you  have 
been  able  to  couple  without  putting  your  foot 
between  there?"  He  answered:  "Yes,  sir;  I 
would  have  been  able  to  fix  it  without  my 
foot."  Upon  cross-examination  he  was  ask- 
ed: "Why  did  you  go  between  those  cars 
when  yon  knew  that  it  was  against  the  rulep 
of  tbe  company  -to  do  so,  and  when  you  wer<; 
ordered  to  do  a  dangerous  thing  by  tbe  con- 
ductor?" To  which  he  answered:  "I  obey- 
ed him,  sir."  He  was  asked:  "Did  you  know 
that  he  could  not  discharge  you?"  He  an- 
swered: "I  Icnew  if  he  reported  me  that  he 
could  have  me  discharged  if  I  disobeyed  him." 
He  was  asked  the  question  upon  cross-exam- 
ination: "If  the  link  bad  been  in  perfect  con- 
dition, would  you  have  had  to  kick  it?"  To 
which  be  answered:  "No,  air.  Did  you  not 
know  that  It  was  carelessness  to  use  your  foot 
to  do  such  a  thing?  I  had  seen  other  people 
use  their  feet  I  was  instructed  to  couple, 
and  I  tried  to  do  so."  He  was  asked  if  he 
knew  the  rule  prohibiting  employ&s  from  go- 
ing in  between  the  cars  while  they  are  coupled 
to  the  engine,  or  being  so  coupled,  for  the 
purpose  of  coupling  or  uncoupling  cars,  or  to 
set  pins  or  links,  or  for  any  other  purpose, 
Willie  the  train  is  In  motion,  and  providing 
that  one  who  did  so  was  acting  at  his  own 
risk  and  against  the  rules  of  tbe  company, 
and  wonld  be  subject  to  discbarge  from  the 
service.  He  answered  that  he  had  never 
read  it,  and  had  never  heard  it  read.  He  had 
heard  of  It  That  he  violated  the  rule  be- 
cause he  was  Instructed  by  the  conductor. 
That  he  knew  that  the  coupler  was  out  of  re- 
pair. Heard  the  conductor  say  so.  There 
was  much  other  testimony  from  tbe  plaintiff 
along  the  same  line.  Tbe  defendant  Introdu- 
ced the  conductor  and  several  other  witnesses, 
who  contradicted  tbe  plaintiff  In  many  mate- 
rial respects.  The  testimony  was  conflicting 
and  contradictory.  Upon  the  close  of  the  evi- 
dence, defendant  moved  the  court  to  nonsuit 
the  plaintiff,  which  motion  was  refused.  The 
court  charged  the  Jury  as  follows: 

"It  was  the  duty  of  the  defendant  to  fur- 
nish tbe  train  of  cars  spoken  of  in  evidence 
with  the  automatic  couplers,  and  it  is  ad- 
mitted that  they  had  automatic  couplers,  and 
it  was  further  Its  duty  to  inspect  from  time 
to  time,  these  couplers,  for  the  purpose  of 
seeing  if  they  were  In  repair,  and  if  they  fall- 
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ed  in  Qila  reepect,  and  If  said  couplers  be- 
came out  of  repair.  It  was  gnilty  of  negli- 
gence; [but  If  the  jury  shall  find  from  the 
evidence  that  the  part  of  the  coupler  on  the 
end  of  the  caboose  car  was  not  quite  In  line 
with  the  corresponding  part  on  the  end  of 
the  car  coming  toward  It,  and  to  which  It  was 
to  be  coupled,  and  If  the  plaintiff,  to  get  It 
in  line,  kicked  the  part  on  the  end  of  the 
caboose,  and  If  the  Jury  further  find  that  the 
standard  automatic  coupler  on  said  cars  had 
some  play  in  Its  socket,  allowing  It  to  move 
to  the  right  and  left  on  account  of  curves  in 
the  track,  and  that  this  was  necessary  for 
the  movement  of  the  train,  and  If  the.  jury 
shall  find  that  this  was  the  proper  way  for 
such  couplers  to  be,  and  if  the  Jury  shall 
further  find  that  this  was  the  natural  result 
from  Its  proper  construction  and  use,  and 
that  the  coupler  was  not  otherwise  out  of 
repair,  then  the  defendant  was  not  negligent 
in  falling  to  provide  these  couplers  as  pre- 
scribed by  law."]  To  this  part  of  the  charge 
inclosed  in  brackets,  the  defendant  excepted. 

f'lf  the  Jury  further  find  from  the  evidence 
ihat  the  train  of  cars  spoken  of  in  evidence 
had  automatic  couplers,  which  would  have 
made  it  unnecessary  for  the  plaintiff,  coup- 
ling the  cars,  to  go  between  them  and  to  use 
his  hand  or  foot,  and  they  further  find  that 
those  couplers  had  become  out  of  repair  for 
such  a  length  of  time  that  the  defendant  knew 
or  ought  to  have  known  that  they  were  out  of 
repair,  and  for  such  a  length  of  time  that  de- 
fendant could  have  had  them  repaired,  and 
that  the  defendant  failed  to  repair  said  coup- 
lers, and  If  the  Jury  further  find  that  the 
plaintiff  would  not  have  been  Injured  but  for 
the  condition  of  the  couplers,  and  that,  in  the 
condition  In  which  the  couplers  were,  that  It 
was  jiecessary.  In  order  to  couple,  to  use  the 
hand  or  foot,  and  they  further  find  that  the 
plaintiff  was  a  flagman  on  said  train,  and  un- 
der the  direction  of  the  conductor,  and  that 
the  conductor  directed  him  to  couple  the  cars, 
and  in  doing  so  he  was  Injured,  and  if  the 
Jury  further  find  that  the  plaintiff  would  not 
have  been  injured  but  for  the  condition  of 
the  couplers,  then  It  would  be  the  duty  of  the 
Jury  to  answer  the  first  Issue  TTes.' "]  To  so 
much  of  the  charge  Inclosed  In  brackets,  the 
defendant  excepted. 

["If  the  Jury  find  from  the  evidence  that 
the  train  of  cars  had  automatic  couplers, 
which  would  have  made  it  unnecessary  for 
the  plaintiff,  coupling  the  cars,  to  go  be- 
tween them,  and  it  Is  admitted  that  they 
had  standard  automatic  couplers,  and  if  they 
further  find  from  the  evidence  that  these 
couplers  were  in  repair,  so  that  it  was  un- 
necessary for  the  plaintiff,  coupling  the  cars, 
to  go  between  them,  and  that  the  plaintiff 
was  a' flagman  on  said  train,  and  under  the 
direction  of  the  conductor,  and  the  conductor 
directed  him  to  couple  the  cars,  and  in  so 
doing  he  did  go  between  them  unnecessarily, 
and  was  injured,  then  it  is  the  duty  of  the 
Jury  to  answo:  the  first  issue  'No.' "]    To  so 


much  of  charge  In  brackets,  the  defendant 
excepted. 

"If  you  answer  the  first  tasne  'No,'  you 
need  go  no  further,  but  return  your  verdict; 
but,  If  you  answer  the  first  issue  Tes,'  then 
yon  proceed  to  answer  -the  second  Issue. 
The  second  Issue,  you  will  understand,  U 
this:  'Did  the  plaintiff  by  his  own  negli- 
gence contribute  to  the  Injury  complained 
ofr 

["Now,  coming  to  the  consideration  of  the 
second  Issue,  If  you  should  reach  that  Issue, 
If  the  Jury  find  from  the  evidence  that  the 
couplers  were  out  of  repair,  and  had  been 
for  such  a  length  of  time  that  the  defend- 
ant knew,  or  by  the  exercise  of  reasonable 
care  could  have  known,  that  they  were  out 
of  repair,  and  for  such  a  length  of  time 
that  the  defendant,  by  the  exercise  of  rea- 
sonable diligence,  could  have  had  them  re- 
paired, and  that  the  plaintiff  coupled  tile 
cars  under  the  direction  of  the  conductor, 
and  that  It  was  his  duty  to  obey  the  con- 
duct<»r,  and  that  he  would  not  have  been 
Injured  but  for  the  condition  of  the  couplers, 
then  It  would  be  the  duty  of  the  Jury  to 
answer  the  second  Issue  'No.'"}  To  that 
part  of  the  charge  In  brackets,  the  defendant 
excepted. 

["And  If  the  Jury  further  find  from  the 
evidence  that  the  plaintiff  undertook  to  cou- 
ple the  cars  under  the  direction  of  the  co3- 
ductor,  and  tiiat  it  was  his  duty  to  obey  the 
conductor,  and,  but  for  the  condition  of  the 
couplers,  he  would  not  have  been  Injured, 
this  would  be  a  continuing  negligence  on 
the  part  of  the  defendant,  and  would  con- 
tinue up  to  the  time  of  the  Injury,  and  would 
be  a  negligence  subsequent  to  any  negligence 
of  the  plaintiff,  if  such  existed,  and  the  neg- 
ligence of  the  plaintiff  under  these  circum- 
stances would  not,  be  the  proximate  cause 
of  the  injury,  and  would  not  be  contributory 
negligence;  and  in  that  event  it  would  be 
the  duty  of  the  Jury  to  answer  the  second 
Issue  'No.' "]  To  that  part  of  the  charge  In- 
closed in  brackets,  th6  defendant  excepted. 

["But  this  Instruction  is  given  subject  to 
an  Instruction  which  I  will  give  yon  further 
on,  and  this  will  be  so  although  they  may 
further  find  from  the  evidence  that  the  plain- 
tiff undertook  to  couple  the  cars  in  disobe- 
dience of  the  rule  of  the  company,  and  al- 
though they  may  further  And  from  the  evi- 
dence that  the  coupling  was  dangerous,  and 
that  he  knew  it  was  dangerous,  and  although 
they  may  believe  that  he  was  negligent  in 
coupling  the  cars,  and  did  not  exercise  due 
care  on  his  part  This  Is  given  subject  to 
an  Instruction  I  will  now  give  you,  which 
Is  the  one  alluded  to  In  the  previous  instruc- 
tion."] To  that  part  of  the  charge  Inclosed 
In  brackets,  the  defendant  excepted. 

"In  case  of  the  use  of  couplers  by  mil- 
roads,  they  are  required  to  use  Improved 
couplers,  to  prevent  going  between  the  cars 
to  couple,  and  automatic  couplers  are  such: 
and  it  Is  admitted  that  the  defendant  did 
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nae  antomatic  couplers  at  the  time  of  tbe 
plalntltTs  liijnt7,  but  It  Is  contended  tbat 
tbe  one  in  use  at  the  time  of  the  Injury  was 
out  of  rei>alr,  and  that  It  was  known  to  be 
so  by  tbe  defendant,  or  bad  been  so  for 
such  a  length  of  time  that  the  defendant 
should  have  known  It,  and  this  Is  denied  by 
the  defendant,  so  that  Is  a  matter  of  conten- 
tion. 

["In  this  case,  If  the  Jury  find  by  the 
greater  weight  of  evidence  that  this  partic- 
ular coupler  was  out  of  order,  so  that  it 
was  necessary  to  go  between  the  cars  to 
couple,  and  the  plalntlfiF  was  directed  by 
the  conductor  to  couple  tbe  cars,  and  that 
it  was  his  duty  to  obey  the  conductor,  and 
that  he  was  compelled  to  go  between  the  cars 
to  couple,  and  that  If  the  jury  shall  further 
find  that  it  was  dangerous,  and  that  tbe 
probability  that  It  could  not  safely  be  done 
was  greater  against  his  chances  of  doing  It 
safely  than  in  fnTor  of  It,  then  it  would  be 
a  case  of  contributory  negligence,  and  the 
answer  to  the  second  Issue,  would  be  TTes.' "] 
To  that  part  of  the  charge  Inclosed  In  brack- 
ets, the  defendant  excepted. 

[♦Tills  Is  the  Instruction  I  said  I  would 
give  you,  to  which  a  previous  Instruction 
was  subject:  If  the  Jury  find  from  the  evi- 
dence that  the  coupler  was  out  of  order, 
and  that  the  plaintiff  knew  it  was  such,  and 
that  It  was  too  dangerous,  under  the  rule  I 
Iiave  Just  given,  to  go  between  the  cars  to 
couple,  and  U  the  Jury  find  further  that  the 
plaintiff  stood  on  the  ground  and  used  his 
foot  to  make  tbe  coupling,  and  that  by  rea- 
son of  bis  position  he  acted  foolishly,  reck- 
lessly, and  without  prudence  with  reference 
to  the  cliaracter  of  the  work,  and  that  this 
act  was  carelessness,  and  that  tbe  cbances 
of  his  safety  were  less  in  favor  of  him  than 
against  him,  then  it  would  be  contributory 
negligence  on  his  part,  and  even  If  the  de- 
fendant knew  of  the  defective  condition  of 
tbe  coupling;  and  in  that  event  it  would  be 
tbe  duty  of  the  Jury  to  answer  the  second 
issue  'Yes.'"]  To  that  part  of  the  charge 
Inclosed  In  brackets  the  defendant  excepted. 

[Tf  the  plaintiff  acted  recklessly  and  with- 
out care,  if  the  Jury  liave  previously  found 
the  defendant  guilty  of  negligence,  the  plain- 
tiff could  not  recover.  Now,  it  is  Important 
for  you  to  get  that  distinction,  under  the 
matters  in  controversy.  If  you  find  that  the 
plaintiff  was  Injured  by  reason  of  the  negli- 
gence of  the  defendant  In  not  having  these 
couplers  in  proper  condition,  but  when.  If 
you  answer  the  first  issue  Tes,'  and  in  con- 
sidering the  second  issue,  you  should  find 
that  the  plaintiff,  acting  under  the  direc- 
tion of  the  conductor,  and  being  subject  to 
his  orders,  if  you  find  he  was  so,  went  in 
between  the  cars  to  couple  them,  when  the 
conditions  were  suph  that  it  was  so  danger- 
ous tliat-  the  chances  were  greater  against 
his  safety  than  in  favor  of  It,  then  it  would 
be  such  recklessness  as  would  make  him 
guilty  of  contributory  negligence,  or  If,  after 


he  went  In  there,  he  acted  with  such  care- 
lessness as  made  his  chances  greater  against 
bis  safety  than  in  his  favor,  be  would  be 
guilty  of  contributory  negligence;  and  in . 
case  of  either  of  these  findings  it  would  be 
the  duty  of  the  Jury  to  answer  the  second 
issue  'Yea'  Now,  If  you  answer  the  second 
issue,  then  you  would  proceed  no  further 
with  your  verdict"]  ,To  that  part  of  the 
charge  Inclosed  in  brackets,  the  defendant 
excepted.  . 

This  court  has  decided  in  Greenlee  v.  Rail- 
road, 122  N.  C.  977,  80  S.  E.  115,  41  L.  R.  A. 
399,  65  Am.  St  Rep.  734,  that  the  failure  to 
have  self-coupling  devices  on  their  cars  was 
negligence  per  se;  that  it  was  a  continuing 
negligence,  and  the  question  of  contributory 
negligence  did  not  arise  wben  an  employ^ 
was  Injured  by  reason  of  the  failure  to  have 
automatic  couplers  in  proper  condition;  that, 
the  fact  that  plaintiff  remained  in  the  service 
of  the  railroad  company,  knowing  that  its 
freight  cars  were  not  equipped  with  self- 
couplers,  did  not  excuse  the  railroad  from  lia- 
bility to  such  employe,  if  Injured  while  coup- 
ling its  cars  by  hand.  Tbe  doc^ne  of  as- 
sumption of  risk  has  no  application  where 
the  law  requires  the  use  of  new  appliances 
to  secure  the  safety  of  employes.  This  doc- 
trine Is  approved  In  Troxler  v.  Railroad,  122 
N.  0.  902, 30  S.  a  117.  Mr.  Justice  Montgom- 
ery, in  the  opinion  in  this  case  (131  N.  G. 
573,  42  S.  E.  990),  says:  "We  are  not  dis- 
posed to  modify  in  the  least  the  decision 
made  In  Greenlee  v.  Railroad,  122  N.  0.  977, 
30  S.  B.  116,  41  L.  R.  A.  399,  65  Am.  St  Rep. 
734,  in  which  we  decided  that  the  railroad 
companies  in  this  state  should  equip  both 
their  passenger  and  freight  cars  with  self- 
couplers,  and  we  are  of  the  opinion  that  a 
neglectful  failure  to  keep  the  couplers  in 
proper  condition  and  repair  would  be  as  cul- 
pable as  if  the  cars  had  never  been  so  equip- 
ped." In  Fleming  v.  Railroad,  131  N.  0.  476, 
42  S.  E.  905,  Mr.  Justice  Montgomery  says: 
"It  has  been  decided  by  this  court  that  'the 
failure  of  a  railroad  company  to  equip  its 
cars  with  automatic  couplers  Is  a  continuing 
negligence,  and  where  the  negligence  of  the 
defendant  is  a  continuing  negligence,  as  the 
failure  to  furnish  safe  appliances  In  general 
use,  when  the  use  of  such  appliances  would 
have  prevented  the  possibility  of  the  Injury, 
there  can  be  no  contributory  negligence  which 
will  discharge  the  master's  liability.'  Trox- 
ler V.  R.  Co.,  124  N.  0.  189,  32  S.  E.  550,  44 
L.  R.  A.  313,  70  Am.  St  Rep.  580.  There  can 
be  no  contributory  negligence  of  the  plaintiff 
available  to  the  defendant  as  a  defense  in 
this  action,  because  the  plaintiff  attempted 
to  make  the  coupling  In  discharge  of  his 
duty,  and  because  the  continuing  negligence 
of  the  defendant  up  to  the  moment  of  the 
injury  was  subsequent  to  the  plalntllTs  negli- 
gence, if  there  was  any,  and  is  the  proximate 
cause  of  the  injury."  Chief  Justice  Furches, 
in  bis  opinion,  says:  "While  I  agree  to  the 
doctrine  In  the  Greenlee  and  in  the  Troxk 
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Cases,  as  I  understand  tbem,  I  cannot  agree 
tbat  they  apply  to  the  facts  In  this  case." 
We  must  accept  the  doctrine  laid  down  by 
this  court  In  the  Greenlee  and  Troxler  Cases 
as  the  law  of  this  case.  His  honor  clearly 
followed  the  law,  as  thus  laid  down,  In  char- 
ging the  jury  In  regard  to  the  first  Issue, 
and  could  not.  In  the  light  of  those  cases, 
have  charged  the  Juty,  as  a  matter  of  law, 
to  answer  the  second  issue  "Yes."  He  did 
cliarge  the  Jury  that  If  they  found,  by  the 
greater  weight  of  evidence,  that  this  par- 
ticular coupler  was  out  of  order,  so  that  it 
was  necessary  to  go  between  the  cars  to 
couple,  and  the  plaintiff  was  directed  by  the 
conductor  to  couple  the  cars,  and  that  It 
was  his  duty  to  obey  the  conductor,  and 
that  be  was  compelled  to  go  between  the  cars 
to  couple,  and  that  It  was  dangerous,  and  the 
probability  that  it  could  not  be  safely  done 
was  greater  against  the  chances  of  doing  It 
safely  than  in  favor  of  It,  then  it  would  be 
a  case  of  contributory  negligence,  and  the 
answer  to  the  second  issue  would  be  "Tes." 
The  defendant  excepted  to  this  charge.  It 
seems  to  -us  that  It  was  as  favorable  as  the 
defendant  could  have  asked  for  or  was  enti- 
tled to.  His  honor  further  charged  the  Jury, 
upon  the  second  Issue,  that  If  the  plaintiff 
knew  that  the  coupler  was  out  of  order,  and 
that  it  was  too  dangerous  to  go  between 
the  cars  to  couple,  and  If  the  Jury  further 
find  that  plaintiff  stood  on  the  ground  and 
used  bis  foot  to  make  the  coupling,  and  that 
by  reason  of  bis  position  he  acted  foolishly, 
recklessly,  and  without  prudence  with  refer- 
ence to  the  character  of  the  work,  and  that 
this  act  was  careless,  and  that  the  chan- 
ces of  his  safety  were  less  In  favor  of  him 
than  against  him,  then  It  would  be  contribu- 
tory negligence  on  his  part,  and  even  if  the 
defendant  knew  of  the  defective  condition  of 
the  coupler,  and  In  that  event  It  would  be 
the  duty  of  the  Jury  to  answer  the  second 
Issue  "Yes."  The  defendant  excepted  to  this 
Instruction.  We  think  it  as  favorable  as 
could  have  been  asked  by  the  defendant. 
His  honor  repeated  to  the  Jury  that,  if  the 
plaintiff  acted  recklessly  and  without  care, 
plaintiff  could  not  recover. 

We  have  examined  the  instructions  with 
care,  and  have  held  the  case  under  advise- 
ment for  a  long  time.  We  are  unable  to  see 
any  reversible  error  In  his  honor's  instruc- 
tion. The  contentions  were  clearly  and  fair- 
ly stated  to  the  Jury,  and  we  think  his  hon- 
or's charge,  upon  the  whole,  correct  Wheth- 
er the  verdict  of  the  Jury  Is  In  accordance 
with  the  weight  of  the  testimony.  In  view 
of  the  many  contradictions  therein,  we  have 
not  considered,  and  It  would  not  be  proper 
for  us  to  do  so. 

The  case  of  Voelker  t.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (C.  C.)  116  Fed.  867.  is  very  sim- 
ilar to  the  facts  In  this  case,  the  court  say- 
ing: "The  statutory  requirement  with  respect 
to  equipping  cars  with  automatic  couplers 


[referring  to  the  act  of  Congress]  was  en- 
acted In  order  to  protect  railway  employes, 
as  far  as  possible,  from  the  risk  incurred 
when  engaged  in  coupling  and  uncoupling 
cars.  If  a  railway  uses  in  its  business  cars 
which  do  not  conform  to  the  statutory  re- 
quirements, either  because  they  never  were 
equipped  with  automatic  couplers,  or  because 
the  company,  through  negligence,  has  permit- 
ted the  couplers,  originally  sufficient,  to  be- 
come worn  out  and  inoperative,  then  the 
company  Is  certainly  not  performing  the  duty 
and  obligation  imposed  upon  It  by  the  stat- 
ute, and  Is  clearly,  therefore,  chargeable  with 
negligence  in  thus  using  an  improperly  equip- 
ped car;  and  the  company  is  bound  to  know 
tliat  if  It  calls  upon  one  of  Its  employes  to 
make  a  coupling  with  a  coupler  so  defective 
and  inoperative  that  it  will  not  couple  by  im- 
pact, and  that,  to  make  the  coupling,  the  em- 
ploye must  subject  himself  to  all  the  rtsk 
and  dangers  that  inhered  in  the  old  and  dan- 
gerous link  and  pin  method  of  coupling,  it 
Is  subjecting  such  employs  to  tbe  very  risk 
and  danger  which  It  Is  the  purpose  of  the 
statute  to  protect  him  against,  so  far  as  tbat 
Is  reasonably  possible.  Subjecting  an  em- 
ployS  to  risk  to  life  and  limb  by  calling  upon 
him  to  use  appliances  which  have  become 
defective  and  Inoperative  through  the  failure 
to  use  proper  care  on  part  of  tbe  master  Is 
certainly  negligence  which  will  become  ac- 
tionable if  injury  results  therefrom  to  tbe  em- 
ploye." This  court  has  held  In  Mason  v. 
Railroad,  111  N.  C.  482,  16  S.  E.  698,  18  L. 
R.  A.  845,  32  Am.  St  Rep.  814,  that  an  em- 
ploys, "when  acting  under  the  order  of  fhe 
conductor,  but  contrary  to  a  rule  of  the  rail- 
road company  to  which  be  has  assented,  was 
Injured  in  coupling  defective  cars,  of  which 
h«  had  no  notice  until  it  was  too  late  to  es- 
cape, it  was  error  to  withdraw  the  case 
from  the  jury  on  the  ground  that  plaintiff, 
upon  such  facts,  could  not  recover."  The  re- 
lation existing  between  the  conductor  and 
brakeman,  with  their  relative  rights  and  du- 
ties, and  In  respect  to  giving  and  obeying  or- 
ders, Is  clearly  set  fortb  by  Mr.  Justice 
Field  In  Chicago,  M.  &  St  P.  R.  Co.  v.  Ross, 
112  U.  S.  391,  5  Sup.  Ct  184,  28  L.  Bd.  787, 
and  the  subject  is  fully,  and  ably  discussed  by 
Mr.  Justice  Avery  In  Mason  t.  Railroad, 
supra. 

Much  of  the  argument  In  this  cause  before 
us  was  directed  to  the  contention  that  the 
accident  could  not  have  occurred  In  the  man- 
ner testified  to  by  the  plaintiff.  The  decision 
of  this  question  was  peculiarly  the  province 
of  the  jury,  and  Its  verdict  read  In  the  light 
of  the  testimony  arid  the  instructions  given, 
establishes  the  contention  made  by  the  plain- 
tiff. The  only  portion  of  this  record  which 
we  can  review  Is  the  Instruction  of  bis  hon- 
or. This  we  have  done- carefully,  and  find 
no  reversible  error  therein.  We  "are  of  tbe 
opinion  tbat  tbe  judgment  of  this  court  at  the 
February   term.   1902,   should  be  affirmed. 
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This  will  be  certified  to  the  superior  court  of 
Wayne  county,  to  tbe  end  that  the  Judgment 
below  be  affirmed. 
Petition  allowed. 

MONTGOMERY,  J.  (dissenting).  I  cannot 
concur  in  the  disposition  of  tbe  petition  to 
rehear  this  case.  The  evidence  in  the  case 
•was  stated  correctly,  as  I  think,  in  the  opin- 
ion of  the  court  aSl  N.  C.  568,  42  S.  E.  889); 
and  my  views  of  the  law,  as  in  that  opinion 
written,  have  undergone  no  change.  It  would 
serve  no  good  purpose  to  repeat  here  what 
was  written  in  the  reported  case  above  re- 
ferred to. 


(132  N.  c.  mo) 

STATE   T.   WILCOX. 

(Supreme  Court  of  North  Carolina.    June  10, 
ia03.) 

MURDER  —  KVIDKNCJE  —  SUFFICIENCY  —  CIR- 
CUMSTANTIAL KVIDENCK  —  REASONABLE 
WOUBT  —  EXPERT  TESTIMONY  —  QUALIFICA- 
TION OF  EXPERT— RULING  OF  TRIAL  COURT 
-rREVlEW  ON  APPEAL-CAUSE  OF  DEATH- 
CREDIBILITY  OF  TESTIMONY. 

1.  Where  there  is  any  eridence  to  sustain  the 
trial  court's  conclusion  that  a  witness  is  quali- 
fied as  an  expert,  such  conclusion  is  fiual,  and 
not  subject  to  review. 

2.  It  is  not  necessary  that  a  physician,  learn- 
ed and  experienced  in  his  science  and  profes- 
sion, should  have  actually  seen  or  made  au' 
autopsy  in  a  case  like  the  one  on  trial,  in  order 
to  qualify  him  to  testify. 

8.  Testimony  of  physicians  that,  from  their 
experience  and  learning  as  practitioners,  they 
considered  themselves  competent  to  give  an 
opinion  satisfactory  to  themselves  on  medical 
matters,  and  as  to  the  cause  of  death  of  a  per- 
son, their  informatiou  being  derived  from  stand- 
ard authorities,  from  which  their  opinions  were 
formed,  was  sufficient  to  show  them  qualified 
as  experts. 

4.  In  a  prosecution  for  murder,  expert  testi- 
mony of  physicians  as  to  tbe  canse  of  death  of 
deceased,  and  the  liind  of  an  instrument  which 
prodoced  it,  was  admissible. 

6.  In  a  prosecution  for  murder,  expert  testi- 
mony of  physicians  to  the  effect  that  absence 
of  water  in  the  stomach  of  deceased  indicated 
that  she  came  to  her  death  otherwise  than  by 
drowning  was  admissible. 

6.  In  a  prosecution  for  murder,  the  weight 
to  be  attached  to  the  opinion  of  physicians  as 
to  the  cause  of  death  of  deceased,  etc.,  is  for 
tho  jury  to  determine. 

7.  In  a  prosecution  for  murder,  it  was  proper 
to  permit  a  witness  to  explain  the  location  of 
points  in  the  vicinity  of  the  alleged  homicide  by 
the  use  of  a  map  drawn  by  himself. 

8.  In  a  prosecution  for  murder,  evidence  that 
since  the  incarcerntion  of  defendant,  and  since 
bis  first  trial,  he  had  had  opportunities  to  es- 
cape from  the  jail  where  be  was  incarcerated, 
of  which  he  declined  to  avail  himself,  was  prop- 
erly excluded. 

9.  Where  defendant  was  convicted  of  murder 
in  tbe  second  degree,  exceptions  directed  against 
mlings  on  instructions  relative  to  murder  in  the 
first  degree  are  immaterial. 

10.  The  court  is  not  required  to  give  instruc- 
tions in  the  language  of  the  prayers,  provided 
that  the  Instructions  given  are  correct,  and 
cover  the  various  phases  of  the  testimony. 

11.  In  a  prosecution  for  murder,  au  instruction 
defining  reasonable  doubt  as  "fully  satisfied," 
or  "satisfied  to  a  moral  certainty,"  and  that  the 

f  4.  See  Criminal  Law,  voL  14,  Cent.  Dig.  i  lOtt. 
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words  "  'reasonable  doubt'  arc  vary  nearly  self- 
explanatory,"  waa  proper. 

12.  In  a  prosecution  for  murder,  an  instruction 
that,  where  circumstantial  evidence  is  relied 
upon  to  convict,  it  should  be  clear,  convincing, 
and  conclusive,  excluding  all  rational  doubt  as 
to  the  prisoner's  guilt,  and  that  every  material 
and  necessary  circumstance  must  be  established 
beyond  a  reasonable  doubt,  was  proper. 

13.  In  a  prosecution  for  murder,  an  instruction 
stating  that  the  court  had  submitted  the  evi- 
dence to  the  jury  for  their  cousideration  under 
the  rules  laid  down  for  their  government,  upon 
which  they  should  base  their  verdict,  did  not 
violate  the  statute  prohibiting  the  judge  from 
expressing  an  opinion  as  to  the  weight  of  the 
evidence. 

14.  It  is  the  province  of  the  jury  to  pass  on  the 
credibility  of  witnesses,  and  to  ascertain  the 
truth  of  testimony. 

15.  In  a  prosecution'  for  murder,  proof  that 
accused  was  influenced  by  a  strong  motive  ot 
Interest  to  commit  the  offense  proved,  although 
weak  and  inconclusive  in  itself,  is  a  circum- 
stance to  be  used  in  conjunction  with  others 
which  tend  to  implicate  the  accused. 

16.  In  a  prosecution  for  murder,  evidence  con- 
sidered, and  held  sufficient  to  justify  a  convic- 
tion of  murder  in  tbe  second  degree. 

Appeal  from  Superior  Court,  Perquimans 
County;  Counclll,  Judge. 

James  Wilcox  was  convicted  of  murder  In 
the  second  degree,  and  appeals.    Affirmed. 

E.  F.  Aydlett  and  W.  M.  Bond,  for  appel- 
lant. Robert  D.  Gilmer,  Atty.  Gen.,  for  the 
State. 


CONNOR.  J.  This  was  an  Indictment 
against  the  defendant  for  the  murder  of  Nel- 
lie Cropsey.  The  state  introduced  testimony 
tending  to  show  thct  W.  H.  Cropsey,  the 
father  of  the  deceased,  had  been  living  In 
Elizabeth  City  since  April,  1898;  that  at  the 
time  of  the  disappearance  of  deceased,  and 
for  two  years  prior  thereto,  bis  residence 
was  within  a  short  distance  of  tbe  Pasquo- 
tank river;  that  deceased  was  at  the  time  of 
her  death  18  years  old;  that  the  defendant 
met  her  In  June,  1898,  and  began  paying  her 
attention,  be. being  a  young  unmarried  man; 
that  his  attentions  were  marked  by  frequent  , 
visits— as  often  as  tbree  times  a  week;  that 
be  gave  her  a  number  of  presents,  and  car- 
ried her  to  ride  and  sailing  and  to  places  of 
amusement.  "He  gave  her  a  silver  dish  at 
one  Christmas,  a  pin  at  the  next,  and  on  her 
birthday  in  July  a  diamond  ring.  He  also 
gave  her  small  pictures  of  himself,  and  a  par- 
asol." In  September,  1001,  defendant  and  de- 
ceased had  a  "kind  of  falling  out"  She  was 
heard  to  say  to  him  about  the  middle  of  Sep- 
tember, "If  you  are  going  to  act  like  this  the 
rest  of  the  season,  you  can  stay  at  home." 
About  the  1st  of  October,  1901,  Miss  Car- 
rie Cropsey,  a  cousin  of  deceased,  came  from 
Brooklyn  to  make  a  visit  to  the  family. 
About  this  time  there  was  a  series  of  re- 
ligious meetings  in  Elizabeth  City.  Defend- 
ant frequently  went  with  deceased,  and  at 
other  times  went  for  her  and  took  her  home. 
She  Joined  the  church  October  13th.  At  tlio 
time  of  tbe  fair,  October  22d,  defendant  and 
deceased  were  friendly.    He  gave  her  tick* 
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ets  for  herself,  sister,  and  cousin.  Tbe^  re- 
mained friendly  until  NoTember  7th.  Prior 
to  that  day  he  visited  her  every  night,  and 
sometimes  in  the  afternoon.  On  the  night  of 
November  7th  be  was  at  the  home  of  the  de- 
ceased. Her  sister  and  cousin  were  In  the 
parlor  with  them.  When  he  left,  she  said 
"Pull,"  which  meant  "Hurry."  She  went  to 
tbe  door  with  him,  and  came  back  Immedi- 
ately. He  did  not  take  her  remark  in  fun. 
He  visited  the  bouse  after  that.  Deceased 
never  spoke  to  hlpi  after  that  night,  nor  did 
be  speak  to  her.  She  never  went  to  tbe  door 
with  him  after  that  night  She  was  seen 
walking  with  her  cousin  and  defendant  once, 
her  cousin  being  between  them.  Deceased 
was  to  make  a-  visit  td  New  York,  intending 
to  leave  on  Saturday,  November  23d.  This 
was  known  to  the  defendant.  On  Tuesday 
afternoon  before  her  disappearance  her  cous- 
in came  home,  and  said  she  was  going  to  tbe 
skating  rink  with  the  defendant  that  night. 
When  be  came  and  rang  the  bell,  deceased 
declined  to  let  him  in.  The  cousin,  Carrie, 
let  him  in.  When  the  defendant  came  In 
and  took  a  seat,  he  said  to  deceased,  "I 
guess  your  corn  is  getting  better."  She 
turned  to  her  sister.  Miss  Oltle  Cropsey, 
laughed,  and  said,  "A  little,"  in  a  very  low 
voice.  Deceased  and  her  sister  were  dancing 
Just  before  defendant  came  in.  Defendant 
turned  to  Miss  Carrie  and  said,  "I  expect  it 
is  time  you  were  getting  your  hat"  She  went 
upstairs,  leaving  Ollle  and  deceased  in  the 
parlor.  No  words  were  passed  between  de- 
fendant and  deceased.  Ollie  talked  with 
bim.  When  the  defendant  and  Carrie  re- 
turned from  the  rink,  deceased  was  writing 
a  letter.  They  brought  some  fruit  with  them, 
which  they  put  in  another  room.  Defendant 
did  not  speak  to  deceased.  After  sitting 
some  time,  deceased  said:  "I  certainly  would 
enjoy  a  good  apple  to-night"  Carrie  turned 
to  defendant  and  said,  "How  about  the 
fruit?"  He  said,  "It  is  yours."  Carrie  handed 
the  fruit  Deceased  said,  "No,  thanks." 
She  would  not  have  any  apple.  Defendant 
stayed  a  little  while,  took  bis  bat,  and  left 
When  he  was  gone,  deceased  said:  "This  Is 
a  good  Joke  on  Jim."  She  took  an  apple  and 
commenced  eating  it  Defendant  left  about 
half  past  10  or  11  o'clock.  On  Wednesday 
afterqoon,  November  20,  1901,  Carrie  and  one 
of  the  sisters  of  the  deceased  went  to  town, 
and  came  back,  accompanied  by  defendant, 
about  half  past  5.  Defendant  indulged  In 
some  pleasantry  with  Ollle.  He  left  in  about 
half  an  hour.  No  words  passed  between  him 
and  deceased.  He  returned  about  8.  or  half 
past.  Carrie  let  bim  in.  Roy  Crawford  was 
at  the  Cropsey  house,  visiting  Ollle.  He  was 
not  on  good  terms  with  the  defendant  De- 
ceased was  sitting  at  table,  sewing.  She 
continued  sewing  until  about  0:30  o'clock, 
when  she  put  her  sewing  up  and  got  some 
musical  Instruments.  They  had  some  music. 
Defendant  did  not  speak  to  her.  "Just  sat 
there  gazing  at  nothing."    Had  hardly  spoken 


to  any  one.  He  finally  said  Miss  Bunett  was 
going  to  be  married.  The  members  of  tbe 
family  began  to  leave  the  parlor  to  retire, 
until  deceased,  defendant,  Ollle,  and  Craw- 
ford were  tbe  only  ones  left  Defendant  ask- 
ed if  there  was  any  water  in  tbe  pump.  Ol- 
lle got  up  to  get  a  glass.  He  said:  "I  don't 
want  your  glass.  I  might  poison  It"  He 
took  his  watch  out  six  or  seven  times.  At 
11  o'clock  be  looked  at  it  and  said:  "Your 
clock  is  Just  like  my  watch."  Tbey  all  stood 
up.  Roy  stood  by  deceased  and  took  hold  of 
her  chin,  saying,  "You  are  looking  migbty 
sweet  to-night"  Ollle  said,  "As  if  she  don't 
always  look  so."  Defendant  rolled  up  a  cig- 
arette and  took  his  hat,  saying,  "Mamma 
said  I  must  be  In  at  11  o'clock  to-nlgbt" 
Ollie  said,  "Jim,  you  are  getting  good."  He 
made  some  slight  remark,  took  bis  hat  from 
the  rocking  chair,  and  started  out  When 
be  got  in  the  hall,  the  door  was  partly  open. 
He  walked  out  and  said,  "Nell,  can  I  see  you 
out  here  a  minute?'  She  looked  at  ber  sis- 
ter, said  nothing,  and  went  Into  the  ball  with 
tbe  defendant-  She  was  never  seen  alive 
again  by  ber  family.  This  was  the  first  time 
she  had  gone  to  the  door  with  the  defendant 
since  November  7th.  He  bad  been  there  ev- 
ery other  night  He  had  taken  Carrie  and  a 
sister  of  deceased  sailing.  Deceased  left  tbe 
door  open.  Ollle  closed  It  Roy  Crawford 
remained  In  tbe  parlor  with  Ollle  some  time, 
and  then  went  out  Ollle  went  in  tbe  front 
hall  with  him,  and  found  tbe  two  doors  open, 
and  the  screen  door  flapping  la  the  wind. 
She  said  to  Roy:  "This  is  funny.  Nell  gone 
upstairs,  leaving  me  to  shut  up  alone."  She 
went  upstairs  and  retired.  She  felt  In  the 
bed  for  Nell,  but  she  was  not  there.  In  a 
short  time  Mr.  Cropsey,  the  father,  came 
downstairs.  Some  time  after,  Ollle  notified 
her  father  of  Neil's  absence.  Family  got  up 
and  began  to  search  for  her.  It  was  a  very 
cold,  clear,  moonlight  night  Father,  mother, 
and  sisters  looked  over  premises  for  deceas- 
ed, and  called  for  ber.  Could  not  find  ber. 
Before  defendant  left  on  the  night  of  No- 
vember 20th,  "the  subject  of  drowning  was 
brought  up  either  by  Carrie  «•  defendant" 
He  said:  "That  is  one  thing  I  would  like  to 
do.  It  is  such  a  pleasant  sensation.  I  would 
not  mind  it"  Deceased  said:  "That  is  one 
thing  I  would  never  want  to  do.  I  would  not 
want  my  hair  coming  out  straight."  Her 
hair  was  in  curl  papers.  She  said:  "If  I 
die,  I  would  want  to  freeze  to  death."  The 
Cropsey  residence  fronts  up  tbe  Pasquotank 
river.  Riverside  avenue  running  be.tween  the 
front  fence  and  the  river.  It  Is  68  feet  from 
tbe  bottom  step  to  the  front  gate.  The  street 
is  33  feet  wide.  From  tbe  edge  of  the  street 
to  the  river  shore  is  112  feet,  making  the  en- 
tire distance  from  tbe  steim  to  tbe  river  211 
feet  A  little  to  the  left  of  a  line  from  the 
bouse  to  tbe  street  is  a  summerhouse,  about 
150  feet  from  the  gate,  and  about  40  or  50 
feet  to  tbe  bank  of  the  river.  A  little  to  the 
left  of  the  summerhouse  is  a  flsbbouse,  330 
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feet,  aad  near  Xsy  are  some  cypress  trees  In 
the  water.  Up  the  street  850  feet  Is  tlie  pier 
of  the  Hayman  Shipyards.  To  the  end  of  the 
pier  Is  about  600  feet,  making  1,350  feet  from 
gate  to  end  of  the  pier.  The  water  at  the 
end  of  the  pier  la  10  or  12  feet  deep.  The 
Tollcy  house  is  2,500  feet  from  the  Cropsey 
gate.  Witness  walked  it  in  10  minutes.  De- 
fendant lives  up  that  street  4,800  feet  from 
the  Cropsey  house,  1,800  feet  from  the  Ives 
place.  Several  measurements  of  the  water 
near  the  Cropsey  house  were  taken,  showing 
depth  at  10  feet  from  shore  2^^  feet;  35  feet 
from  shore,  3  feet  deep;  running  out  to  75- 
feet,  4  feet  deep. 

C  T.  Parker  testified  that  on  the  night  of 
November  20th  he  was  at  Fletcher's  store  at 
about  10  o'clock,  and  remained  there  about 
10  minutes.  That  he  was  driving  a  horse  to 
a  top  buggy,  traveling  about  five  or  six  miles 
an  hour,  and  passed  the  Cropsey  house.  That 
be  met  a  man  and  woman  near  the  gate  of 
the  Cropsey  house.  Somewhere  near  there. 
Might  have  been  about  the  gate.  Did  not 
know  exactly.  They  were  medlnm-slzed  peo- 
ple. Their  faces  were  turned  towards  each 
other.  The  man  was  taller  than  the  woman. 
Witness  was  right  close  to  them.  Was  in 
street,  and  they  were  on  the  sidewalk.  They 
were  walking.  Does  not  know  the  parties. 
Knows  Wilcox.  Has  known  him  a  long  time. 
It  was  a  bright  moonlight  night  He  took 
no  notice  of  them.  Witness  met  a  man  about 
60  steps  after  meeting  the  man  and  woman. 
This  man  could  see  the  two  persons  walking 
the  road.  There  was  no  crook  in  the  road. 
Man  and  woman  were  talking  to  each  other, 
he  thinks. 

Leonard  Owens  testlfled  that  he  has  known 
defendant  five  years.  He  was  on  the  street 
the  night  of  November  20th.  Was  within  15 
feet  of  Ives'  house,  between  Ives*  and  Tol- 
ley's  house.  About  11:30  o'clock  met  defend- 
ant, who  said,  "Hello,  old  boy."  Witness 
said,  "Haio,  Jim."  He  said,  "Where  have 
you  been  keeping  yourself?"  Witness  said, 
"I  have  been  coming  and  going,"  etc.  Ask- 
ed him  to  take  a  cigarette.  Said  be  was 
making  ona  After  talking  a  little,  they  part- 
ed, and  witness  went  home.  Witness  went 
up  Hunter  street  about  200  yards,  crossed, 
and  went  over  to  Morgan  street,  where  he 
Uvea.  He  called  his  wife,  and  went  upstairs. 
As  he  was  undressing,  the  town  clock  struck 
12.  About  four  or  five  hundred  yards  from 
where  he  met  defendant  to  where  he  lives. 
Nothing  unusual  in  defendant's  appearance  or 
conversation.  He  talked  friendly.  Witness 
passed  Cropsey  house.  Did  not  know  what 
tlm& 

Capt  Bailey  testified  that  Owens  left  the 
boat  at  11:30  o'clock.  He  got  witness  a  pint 
of  whisky,  and  sent  it  by  a  negro,  Sherman, 
whom  witness  sent  with  him.  Sherman  was 
back  In  about  10  minutes.  Witness'  watch 
was  two  minutes  faster  than  the  town  clock. 

W.  H.  Cropsey  testlfled:  Deceased  was  a 
good  swimmer.    Had  seen  her  plimge  into 


the  water.  He  retired  on  nlgbt  of  Novem- 
ber 20th  at  8:25  o'clock,  got  up  at  11:45, 
blew  his  lamp  out  at  12  o'clock,  went  down- 
stairs at  12:45,  and  heard  dogs  barking.  Was 
notified  by  his  daughter  of  absence  of  de- 
ceased. Searched  for  her.  Went  to  Dawson, 
chief  of  police,-  and  told  him  about  missing 
deceased.  That  was  about  1:15  o'clock.  Daw- 
son came  to  house  with  defendant  at  4  a.  m. 
Witness'  wife  was  crying.  Defendant  looked 
cold  and  Indifferent  His  wife  asked  de- 
fendant something.  He  began  to  tremble, 
and  witness  walked  out  of  room.  Daughter 
was  well  educated  and  a  lively  girl. 

Dawson  testlfled:  Was  called  up  by  Mr. 
Cropsey  between  2  and  3  o'clock  in  the  morn- 
ing. Went  to  home  of  father  of  defendant 
Went  upstairs  with  defendant's  father.  De- 
fendant was  lying  in  bed  on  left  side.  Mr. 
Meade  was  In  same  bed.  Defendant  was  asleep 
Witness  called  him,  saying:  "I  want  you 
to  go  over  to  Mr.  C^ps^'s  with  me."  De- 
fendant said:  "All  right  I  will  go."  He 
got  up  and  dressed  and  went  downstairs. 
When  they  got  in  street  witness  said:  "Jim, 
what  do  you  think  about  this  case?"  De- 
fendant said:  "I  don't  know  what  to  think." 
Witness  said:  "When  was  the  last  time  you 
saw  Miss  Cropsey,  and  where  was  she?" 
He  said:  "T  left  her  standing  on  tbe  ftont 
porch."  Witness  said:  "Did  she  seem  to  be 
in  any  trouble?"  He  said:  "Well,  yes.  I 
left  her  irying."  Witness  said:  "What  was 
she  crying  about?'  He  said:  "I  gave  her 
back  her  picture,  and  she  said,  'I  know  what 
that  means,'  and  began  to  cry,  and  I  turned 
off  and  left  her."  Defendant  said  he  came 
home.  Witness  said:  "Now  have  you  had 
any  quarrels— had  any  lovers'  quarrels,  or 
anything  Uke  that?'  He  said:  "Well,  no. 
Nothing  more  than  she  laughed  In  my  face, 
and  I  told  her  the  laugh  would  be  on  the  oth- 
er side."  Defendant  said  that  on  the  night 
before  that  (that  is,  Tuesday  night)  he  went  in 
the  room  and  asked  her  how  ber  corn  was, 
and  he  said  that  was  when  she  laughed  in  his 
face.  He  also  said  that  some  one  brought  up 
the  subject  of  suicide  that  night;  that  de- 
ceased said  that  she  would  rather  commit 
suicide  by  freezing  than  any  other  way;  that 
about  a  year  ago,  in  a  summerbonse,  she  said 
in  a  crowd  that.  If  she  was  going  to  commit 
suicide,  she  would  drown  herself,  and  tie  a 
stone  around  her  neck.  When  they  got  near 
the  Ives  house,  defendant  said:  "Right  here 
last  night  I  met  Leonard  Owens  about  half 
past  eleven."  When  they  reached  the  Crop- 
sey house,  the  family  was  In  the  dining  room. 
Defendant  passed  through  sitting  room.  Cur- 
tain hanging  in  the  door.  He  took  hold  of  It 
Mrs.  Cropsey  came  up  and  put  her  arm  up- 
on his  shoulder  and  said:  "Jim,  tell  us  where 
Nell  Is,  for  your  sake,  for  my  sake,  and  for 
your  mother's  sake.  Please  tell  us  where 
Nell  Is."  He  said:  "Mrs.  Cropsey,  I  don't 
know.  I  can  swear  that  I  don't  know."  He 
said  nothing  else.  Defendant  was  put  under 
arrest,  and  was  released  about  12  o'clock  on 
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that  day.  He  was  arrested  a  second  time, 
and  carried  before  Mr.  Wilson  and  four  other 
justices,  and  released  on  his  own  recogni- 
zance. He  was,  at  bis  own  request,  sworn, 
and  said  that  he  went  to  call  on  deceased, 
and  left  about  10  minutes  after  11  o'clock; 
that  he  rolled  up  a  cigarette,  and  asked  Misa 
Nell  to  let  him  see  her  In  the  hall,  and  she 
went  in  the  hall  with  him;  that  he  left  her 
on  the  porch,  crying;  and  that  he  had  not 
seen  her  since.  He  did  not  go  back  after 
leaving  the  yard.  The  mayor  required  de- 
fendant to  appear  before  him  every  day  at 
12  o'clock  until  further  notice,  which  he  did. 

Oharles  Reid,  deputy  sheriff,  testified  that 
the  Sunday  after  deceased  disappeared,  at 
request  of  defendant's  father  and  mother,  he 
went  with  defendant  to  Mr.  Cropsey's.  On 
the  way,  witness  said:  "Jim,  it  looks  to  me 
like  you  ought  to  explain  this,  as  it  is  get- 
ting you  into  trouble,  not  for  your  sake,  but 
for  your  mother's."  After  walking  about  20 
steps,  he  said:  "I  have  told  all  I  can  teU." 
Witness  took  defendant  to  Mr.  Cropsey's,  at 
railroad.  They  liad  some  conversation.  They 
went  to  the  bouse.  Mrs.  Cropsey  put  ber 
arm  over  bis  neck  and  asked  him  If  be  knew 
where  Nell  was,  and,  if  so,  to  tell  ber.  He 
said:  "1  don't  Icnow  where  she  la."  She 
then  said:  "You  say  you  left  her  crying?" 
He  said:  'Tes."  Mrs.  Cropsey  said:  "Had 
you  ever  seen  her  crying  before?"  He  said: 
"I  don't  know  what  she  was  crying  about, 
unless  I  told  ber  I  was  going  to  quit  her." 
Mrs.  Cropsey  was  crying.  Defendant's  man- 
ner was  very  indifferent  Defendant  showed 
witness  the  position  in  which  he  left  deceas- 
ed. He  walked  to  the  right  side  of  the  porch, 
and  put  bis  arm  up  on  the  porcb,  and  leaned 
his  head  against  his  arm.  The  left  temple 
was  exposed.  He  said  that  be  was  standing 
on  the  second  or  third  step.  He  first  said  he 
was  standing  there  five  minutes,  and  then 
said  it  might  have  been  15  minutes.  The 
people  were  engaged  in  searching  for  de- 
ceased, dragging  the  river,  etc.,  37  days.  De- 
fendant took  no  part  in  the  search.  One  day 
Mr.  Cropsey  said  to  defendant,  standing  on 
the  street,  "Jim,  ain't  you  ever  going  to  say. 
anything  or  do  anything  towards  finding 
Nell?"  Defendant  said,  "I  have  said  all  I 
am  going  to  say,  and  done  all  I  am  going  to 
do,"  or  words  to  that  effect  On  the  day  the 
body  was  found,  defendant  was  arrested. 
'  Deputy  sheriff  said  to  him:  "You  are  a  pret- 
ty looking  chap  for  a  young  lady  to  go  off 
and  drown  herself  about"  He  threw  him- 
self back  In  the  buggy  and  laugbed,  and  said: 
"Ain't  I,  though?"  Witness  asked  him  if  he 
couldn't  have  seen  her  from  the  hill  to  the 
bouse,  and  be  said:  "Yes;  I  could  have  seen 
her,  and,  if  I  had  known  all  this  trouble  was 
coming,  I  would  have  called  her  sister  out 
before  I  left"  His  general  appearance  and 
manner  Is  that  of  indifference. 

P.  B.  Hayman  testified  that  defendant 
worked  with  him  from  September  until  the 
preliminary  trials  in  this  case.    Once  during 


the  time,  witness  said:  ^  wish  we  could 
find  her  or  hear  something  from  bar."  De- 
fendant said.  "I  wish  to  the  Lord  we  could"; 
that  be  would  go  look  for  ber,  but  If  be  found 
her  they  would  say  right  off  that  he  had  kill- 
ed ber.  This  was  about  the  time  they  were 
dragging  for  ber. 

O.  A.  Long  testified  that  he  was  in  boat 
with  Mr.  Stilman  on  the  river  on  December 
27tb.  Went  out  in  small  boat  frcHu  the 
shore  near  front  of  the  Cropsey  residence. 
Fifty  yards  from  shore,  saw  tx>dy  of  deceas- 
ed. Top  of  hee  bead  was  out  of  the  water, 
floating.  Mr.  Cropsey  went  out  and  identi- 
fied the  body.  There  were  no  weights  on  it 
Dress  was  muddy.  Body  was  nearly  in 
front  of  residence,  between  bathhouse  and 
summerbouse,  looking  from  the  shore.  S<Hne 
bricks  near  where  body  was  found;  some 
stubble,  stumps,  etc. 

Dr.  Fearing,  coroner,  93  yean  old,  grad- 
uate of  College  of  Physicians  and  Surgeons, 
general  practitioner,  took  charge  of  the  t>ody 
on  December  27tb,  about  50  yards  in  river. 
Body  was  staked  and  tied,  floating  face 
down.  Had  body  covered  with  quilts  and 
carried  to  outhouse.  Impaneled  Jury,  and 
sent  for  Drs.  Wood  and  McMullen.  Found 
no  disarrangement  of  clothing.  Took  off 
clothing.  Found  no  evidence  of  violence  at 
that  time.  Top  skin  slipped  off  when  touch- 
ed. Hair  slipped  off.  Made  incisimi  in  body. 
Deceased  was  chaste.  She  was  a  virgin. 
Out  open  stomach.  Found  one  or  two  table- 
spoonfuls  of  fluid— undigested  food.  Heart 
in  perfect  state  of  preservation;  empty;  nor- 
mal In  appearance.  Lungs  likewise.  Cat 
through  large  section  right  lower  lobe. 
Found  it  contained  no  water.  Upon  pres- 
sure, it  emitted  a  dark,  mucous  fluid— at)out 
half  tablespoonful.  Do  not  think  there  was 
any  froth  in  it  Pleural  cavity  empty.  Did 
not  examine  bead  at  that  time.  Two  of  Ju- 
rors thought  it  looked  a  little  thicker  or  en- 
larged on  left  side.  Jury  left  and -went  to 
town.  Went  back  after  dinner.  Made  an 
incision  all  around  head  above  left  ear.  Be- 
gan on  right  side  and  went  to  left  No  blood 
in  right  temple.  As  we  cut  through  left 
temple,  discovered  a  contusion.  A  fluid— 
about  a  tablespoonful  dark  fluid  blood->ran 
out  It  was  very  blue  down  to  the  membrane 
of  the  bone.  It  indicated  a  wound  or  contu- 
sion. There  was  no  fracture  of  bone.  No 
evidence  of  violence  to  membrane  of  the 
brain.  Brain  was  very  soft  Offensive  odor. 
Of  the  organs,  the  brain  is  the  seventh  In 
order  to  decompose.  Witness  gives  opinion 
that  wound  on  left  temple  was  given  with 
some  round  instrument  padded.  Examina- 
tion was  made  about  an  hour  after  body  was 
taken  out  of  the  water.  The  condition  of  the 
stomach,  heart  pleural  cavity,  and  lungs  in- 
dicates that  the  deceased  came  to  her  death 
by  means  other  than  drowning;  that  she  re- 
ceived a  blow  which  stunned  ber  and  ren- 
dered her  unconscious.  Body  was  not  swol- 
len.   Body  of  person  drowned  usoally  swol- 
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len  wb«n  taken  out  of  the  water.  Wound 
had  tbe  appearance  of  having  been  stricken 
before  death.  Dr.  Wood  assisted  In  making 
the  autopsy.  He  testified  that  he  was  68 
years  old,  and  bad  been  practicing  medicine 
since  1869. 

There  was  some  conflicting  evidence  In  re- 
gard to  the  clothes  wlilcli'the  defendant  bad 
on  the  night  of  the  20tb  November.  Mr.  Meade 
testified  tliat  he  slept  in  the  same  bed  with 
the  defendant  Did  not  hear  him  when  he 
came  home.  Saw  defendant's  clothes  the 
next  morning  when  he  got  np,  tliat  he  bad 
worn  that  night  They  were  hanging  up  be- 
hind the  door.  Thinks  they  were  the  same 
be  bad  on  at  the  time  of  the  trial. 

Tbe  defendant  objected  to  the  testimony 
of  Dr.  Wood  and  Dr.  Fearing  as  experts. 
Dr.  Wood  stated  that  from  Us  experience  as 
a  practitioner,  and  learning  as  a  physician, 
he  considered  himself  competent  to  give  an 
opinion  satisfactory  to  himself  on  medical 
matters;  also  as  to  tbe  death  of  a  person— 
whether  ft  was  caused  by  drowning  or  other- 
wise. That  be  had  no  experience  before  this 
In  examining  the  body  of  a  person  alleged  to 
have  been  drowned.  This  was  the  first  au- 
topsy he  had  made  In  such  a  case.  That  he 
derived  his  information  from  the  authorities, 
Reese  and  Taylor.  That,  from  an  examina- 
tion of  these  authors,  he  was  prepared  to 
express  an  opinion.  That  they  devoted  from 
8  to  14  pages  to  the  subject  of  drowning. 
They  arr  considered  standard  authorities. 
Dr.  Fearing  testified  to  substantially  the 
same.  The  court  found  as  a  fact  that  tbe 
witnesses  were  experts.  Defendant  except- 
ed to  the  finding  of  the  court  and  object- 
ed to  the  witnesses  testifying  as  experts  In 
this  case.  Objection  overruled.  Defendant 
excepted.  If  there  is  any  evidence  to  sustain 
bis  honor's  conclusion,  It  Is  final,  and  not 
subject  to  review.  Smith.  O.  J.,  In  Flynt  v. 
Bodenhamer,  80  N.  O.  20S,  tbns  declares  the 
law:  "The  court  must  decide  whether  the 
witness  has  had  the  necessary  experience  to 
enable  him  to  testify  as  an  expert.  But  the 
value  of  his  opinion,  when  admissible,  must 
be  determined  by  a  Jury  alone,  and  depends 
upon  tbe  opportunities  he  has  had  for  ac- 
quiring skill  and  knowledge,  and  the  use  be 
has  made  of  these  opportunities.  If  a  regu- 
lar, continuous  practice  of  his  profession  for 
80  years  does  not  entitle  the  witness  to  be  re- 
garded as  an  expert  or  experienced  physi- 
cian. It  is  difficult  to  conceive  what  would  do 
so."  Tbe  finding  of  the  Judge  is  conclusive. 
State  v.  C3ole,  W  N.  O.  QM,  and  cases  cited. 
It  is  not  necessary  that  a  physldan,  learned 
and  experienced  In  bis  science  and  profes- 
sion, should  have  actually  seen  or  made  an 
autopsy  in  a  case  like  tbe  one  on  trial.  In 
State  y.  Clark,  34  N.  C.  152,  155,  Ruffln,  C. 
J.,  says:  "That  circumstance  does  not  touch 
the  question  of  competency,  though  it  may 
lessen  the  credit  given  to  the  testimony. 
*  *  *  It  is  the  point  for  the  man  of  science 
to  consider,  whether  In  a  particular  state  of 


facts  he  can  or  cannot  form  a  sound  opin- 
ion, which  would  satisfy  bis  own  Judgment 
as  to  the  matter  of  fact  In  the  next  place, 
if  it  were  the  office  of  the  court  to  determine 
whether  the  circumstances  were  or  were  not 
sufficient  to  enable  the  witness  to  form  such 
an  opinion,  It  could  not  be  held  they  were  in- 
sufficient merely  because  exactly  such  a  case 
as  this  had  not  before  fallen  under  the  ob- 
servation of  tbe  witness,  or  under  bis  notice 
in  the  course  of  bis  reading.  For  the  man  of 
science  Is  distinguished  from  an  empiric  In 
nothing  more  than  In  not  relying  on  specific, 
and  also  in  not  waiting  for  exact  similitudes 
In  things  material  and  Immaterial  before 
forming  a  Judgment  whether  two  patients  are 
laboring  under  diseases  of  tbe  same  charac- 
ter, and  requiring  the  like  treatment  It  1b  the 
province  of  science  to  discover  general  princi- 
ples from  long  and  accurate  observation  and 
sound  reasoning."  We  are  of  tbe  opinion 
that  Ills  honor's  finding  that  Drs.  Wood  and 
Fearing  were  experts  Is  sustained  by  ample 
testimony.  Tbe  exception  thereto  cannot  be 
sustained. 

Tbe  doctors  were  asked  tbe  following  ques- 
tions: "Q.  From  the  appearance  of  that  bruise 
and  dark  blood  and  tbe  contusion— was  there 
any  contusion?  A.  Yes,  sir.  Q.  What  In 
your  Judgment,  produced  It?'  Defendant  ob- 
jected to  the  witness  testifying  as  to  what 
caused  the  bruise  or  contusion  on  tbe  left 
temple  of  the  corpse  of  Ella  Cropsey.  Objec- 
tion overruled,  and  defendant  excepted.  "A. 
I  think  a  direct  blow  produced  It.  Q.  What 
shaped  Instrument  would  probably  have  pro- 
duced that  bruise?"  Defendant  objected. 
"Q.  Upon  your  examination  of  that  wound, 
are  you  in  a  position  to  give  an  opinion  as  to 
what  produced  it?.  A.  No,  sir;  I  could  not 
give  a  positive  opinion.  Q.  Upon  your  exam- 
ination of  the  wound,  what  kind  of  an  Instru- 
ment or  weapon,  if  any,  produced  it?  A.  I 
think  some  covered  instrument  would  have 
produced  It— a  blunt  covered  Instrument  Q. 
From  the  examination  of  the  wound,  are  you 
prepared  to  give  an  opinion  satisfactory  to 
yourself  as  to  the  character  of  the  weapon  or 
instrument  used,  if  any?  A.  Positively,  do; 
I  am  not  Q.  From  your  examination  of  the 
wound  on  the  head,  are  you  prepared  to  give 
an  opinion  of  what  caused  tbe  bruise?  A.  I 
think  I  am,  sir.  Q.  Please  give  that  opinion. 
A.  I  think  she  was  struck  by  some  blunt  In- 
strument; something  that  would  not  break 
the  skin;  a  direct  blow  on  the  left  temple. 
Q.  From  your  examination  and  knowledge  of 
the  wound,  are  you  prepared  to  give  an  opin- 
ion as  to  whether  this  blow  was  produced  be- 
fore or  after  death?  A.  Yes,  sir.  Q.  Please 
give  that  opinion.  A.  If  the  wound  was  In- 
flicted Just  before  death,  or  Just  after  death, 
It  Is  hard  to  tell  which,  because  of  tbe  blood 
being  diffused  in  the  muscles  of  that  wound. 
The  blood  was  circulating  from  the  blow 
given."  To  all  of  the  foregoing  questions 
and  answers  the  defendant  objected,  and, 
upon   objection   being  overruled,   excepted. 
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We  think  the  questions  and  answers  compe- 
tent to  be  considered  by  tbe  jury.  "In  ref- 
erence to  questions  Involved  In  controversy 
like  tbe  present,  namely,  as  to  the  nature 
and  effect  of  a  wound  described  to  a  wit- 
ness. It  certainly  is  to  a  considerable  ex- 
tent a  matter  of  science.  Whether  a  wound 
was  made  by  a  shot,  or  a  sword  or  other 
sharp  instrument,  can,  beyond  all  doubt,  be 
better  judged  of  by  one  who  has  habitually 
examiued  and  treated  woimds  of  such  kinds." 
State  V.  Clark,  34  N.  a  154;  Lawson  on  Ex- 
pert &  Opinion  Ev.  125.  "The  opinions  of 
medical  men  are  constantly  admitted  as  to 
the  cause  of  disease  or  death,  or  the  conse- 
quences of  wounds,  •  •  •  and  as  to  oth- 
er subjects  of  professional  skill."  Greenleaf 
on  Et.  vol.  1,  {  440.    In  Gardiner  v.  People, 

6  Parker,  Or.  R.  202,  It  la  held  that  "med- 
ical witnesses  are  competent  to  testify  as  to 
the  kind  of  an  instrument  or  weapon  that 
would  produce  a  wound  or  fracture,  and 
whether  a  particular  wound  or  fracture  may 
have  been  made  with  an  Instrument  men- 
tioned to  the  witness."  Williams  v.  State,  64 
Md.  S84,  1  Atl.  887;  Kerr  on  Law  of  Hom- 
icide, {  470;  State  v.  Harris,  63  N.  G.  1. 
Taft,  Circuit  Judge,  in  Manufacturers'  Ac- 
cident &  Indem.  Co.  v.  Dorgan,  58  Fed.  945, 

7  C.  C.  A.  581,  22  L.  R.  A.  620,  says:  "The 
witness  was  an  expert,  and  it  is  proper  to 
ask  his  Judgment  of  the  conditions  which  be 
found  in  tbe  body  of  the  deceased,  and  what 
they  Indicated  as  to  the  cause  of  his  death." 
Several  questions  were  submitted  to  the  ex-i 
pert  physicians,  based  upon  the  assumption 
that  the  Jury  find  t^rtaln  conditions  incor- 
porated in  the  question,  in  respect  to  which 
there  had  been  testimony  before  them,  and 
the  opinions  of  tbe  physicians  asked  as  to 
the  probable  cause  of  death,  based  upon  such 
finding  of  fact  by  the  jury.  The  physicians 
were  asked  the  following  questions:  "Upon 
a  post  mortem  examination  of  a  person  tak- 
en from  the  water,  what  does  the  absence 
of  water  in  tbe  stomach  indicate?'  A  similar 
question  was  asked  in  respect  to  tbe  ab- 
sence of  water  in  the  lungs.  To  each  of 
these  questions  witnesses  answered  that  they 
"indicate  that  the  deceased  came  to  her 
death  otherwise  than  by  drowning."  To  all 
of  these  questions  the  defendant  excepted. 
The  questions  were  formulated  in  accordance 
with  the  rules  prescribed  by  this  court  in 
State  V. 'Bowman,  78  N.  O.  509.  In  People 
v.  Barker,  60  Mich.  277,  27  N.  W.  539,  1  Am. 
St  Rep.  501,  the  question  is  asked  the  wit- 
ness: "Doctor,  from  the  nature  of  the  exam- 
ination that  you  made  of  the  heart,  lungs, 
eyes,  mouth,  neck,  and  general  appearance, 
together  with  the  mutilation  you  have  tes- 
tified to,  do  you  come  to  any  conclusion  as  to 
whether  the  death  occurred  by  drowning  or 
by  other  means?"  to  which  be  answered: 
"Yes;  my  opinion  was  that  the  man  did  not 
come  to  his  death  by  drowning;  that  he  was 
dead  before  he  was  put  Into  the  water." 
Tbe  ruling  of  the  court  la  directly  in  point. 


and  sustained  by  numerous  other  antboritiea 
which  sustain  his  honor's  ruling  upon  the 
several  questions  in  regard  to  the  opinion  evi- 
dence of  the  experts  as  to  the  manner  in 
which  tbe  deceased  came  to  her  death,  as 
Indicated  by  the  physical  condition  found  up- 
on the  autopsy.  Maxwell's  Criminal  Proce- 
dure (2d  Ed.)  204.  The  weight  to  be  attached 
to  these  opinions  Is  peculiarly  tbe  province 
of  the  Jury. 

The  defendant  objected  to  the  diagram 
made  by  the  witness  H.  T.  Greenleaf,  by 
which  ttie  witness  proposed  to  demonstrate 
to  the  Jury  the  location  of  the  Cropsey  resi- 
dence, and  other  points  immediately  around 
there.  The  objection  was  overruled,  and  de- 
fendant excepted.  The  defendant  also  ob- 
jected to  any  examination  of  the  witness 
with  reference  to  tbe  map.  Tbe  exception 
cannot  be  sustained.  The  map  was  not  ad- 
mitted in  evidence,  but  it  was  competent  "for 
the  purpose  of  enabling  tbe  witness  to  ex- 
plain his  testimony,  and  enabling  the  Jury  to 
understand  It  Diagrams,  plats,  and  tbe  like, 
are  of  frequent  use  for  this  purpose  in  tbe 
trial  of  causes,  and  for  such  purpose  tbe  use 
of  tbe  map  was  admissible.  Dobson  v.  Whla- 
enant,  101  N.  C.  645,  8  S.  E.  126;  Riddle  v. 
Germanton,  117  N.  C.  887,  28  S.  E.  332. 

Tbe  defendant  offered  to  prove  by  Mr. 
Reid,  the  deputy  sheriff,  that  since  his  in- 
carceration, and  since  the  first  trial,  also,  be 
has  had  opportunities  to  escape  from  tbe  Jail 
where  he  was  so  incarcerated,  and  that  be 
declined  to  avail  himself  of  them.  Tbe  tes- 
timony was,  upon  objection,  excluded,  and 
the  defendant  excepted.  The  exact  question 
has  been  decided  by  this  court  in  State  v. 
Taylor,  61  N.  a  508;  Battle,  J.,  saying: 
"The  argument  in  favor  of  tbe  exception  Is 
that  as  the  flight  of  an  alleged  criminal  is 
admissible  as  evidence  against  him,  bis  re- 
fusal to  flee  in  the  first  instance,  and  bis  de- 
clining to  escape  after  having  been  commit- 
ted to  Jail,  ought  to  be  admitted  as  evidence 
in  bis  favor.  Tbe  argument  Is  plausible,  but 
it  would  be  permitting  prisoners  to  make 
evidence  for  themselves  by  their  subsequent 
acts."  Tbe  writer  of  this  opinion,  speaking 
for  himself,  has  been  impressed  with  the  ar- 
gument, and,  subject  to  weU-deflned  limita- 
tions (as,  for  instance,  that  the  defendant 
was,  without  any  agency  on  his  part,  given 
an  opportunity  to  escape,  and  refused  to 
accept).  Is  Inclined  to  the  opinion  that  bis 
conduct  is  competent  to  go  to  tbe  Jury,  to 
be  given  such  weight  as,  under  tbe  circum- 
stances of  the  case,  it  is  entitled  to.  There 
is  nothing,  however,  in  this  case  to  take  tbe 
question  out  of  the  well-settled  rule,  and  tbe 
exception  cannot  be  sustained. 

We  have  disposed  of  the  exceptions  made 
by  tbe  defendant  to  the  admission  and  re- 
jection of  testimony,  and  find  no  error  in  the 
rulings  of  the  court 

The  defendant  made  a  number  of  request* 
for  instructions,  directed  to  the  question  ol 
murder  in  the  first  degree,  which,  by  the  ver^ 
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diet  of  the  jurjr,  become  immaterial  and  on- 
necessary  to  be  considered. 

The  defendant  requested  his  honor  to 
charge  the  Jury  that  the  prisoner  is  not  call- 
ed upon  to  Introduce  any  testimony  until  the 
state  has  made  out  its  case  with  evidence 
sufficient  to  satisfy  their  minds  beyond  a 
reasonable  doubt  This  instruction  was  giv- 
en. 

The  court  was  also  requested  to  Instruct 
the  Jury:  "This  is  a  case  in  which  the  state 
relies  upon  circumstantial  evidence  for  the 
conviction  of  the  prisoner.  Before  the  state 
can  ask  you  to  convict  upon  this  kind  of  evi- 
dence, it  must  prove  each  material  circum- 
stance relied  upon,  beyond  a  reasonable 
doubt;  and,  if  it  fails  to  prove  any  material 
circumstance  relied  upon,  it  will  be  your  du- 
ty to  return  a  verdict  at  not  guilty."  Sev- 
eral other  instructions  were  asked  in  which 
the  same  principle  is  expressed  in  different 
form.  It  Is  well  settled  that  the  court  is  not 
required  to  give  instructions  in  the  language 
of  the  defendant's  prayers,  provided  that  the 
Instructions  given  are  correct,  and  cover  the 
various  phases  of  the  testimony  as  prescribed 
by  the  act  (Code  1883,  {  413). 

His  honor  charged  the  Jury  as  follows: 
"What  Is  meant  by  the  term  "reasonable 
doubf  la.  fully  satisfied,  or  satisfied  to  a 
moral  certainty.  The  words  "reasonable 
doubt,'  In  themselves,  are  about  as  near  self- 
explanatory  as  any  explanation  that  can  be 
made  of  them."  This  language  has  the  ap- 
proval of  this  court  Dick,  J.,  In  State  v. 
Matthews,  66  N.  C,  106, 114,  says:  "The  rule 
requiring  proof  beyond  a  reasonable  doubt 
-  does  not  require  the  state,  even  in  a  case  of 
circumstantial  testimony,  to  prove  such  a  co- 
incidence of  circumstances  as  precludes  other 
hypotheses  except  the  guilt  of  the  prisoner. 
The  rule  Is  that  the  circumstances  and  evi- 
dence must  be  such  as  to  produce  a  moral 
certainty  of  guilt,  and  to  exclude  any  other 
reasonable  hypothesis.  Where  any  reason- 
able hypothesis  of  innocence  exists  in  the 
minds  of  the  Jury,  there  must  necessarily  be 
a  reasonable  doubt  as  to  the  guUt  -of  the  ac- 
cused, and  he  is  always  entitled  to  the  bene- 
fit of  that  doubt"  We  think  his  honor's 
charge  la  In  accordance  with  this  principle. 
His  honor  further  charged  the  Jury:  "In 
the  trial  of  this  case  the  state  relies  npon 
what  Is  known  as  'circumstantial  evidence 
for  conviction';  hence  It  becomes  the  duty  of 
the  court  to  Instruct  you  upon  the  rules  of 
law  applicable  to  this  class  of  evidence,  and 
bow  it  sbould  be  considered  by  Juries.  Cir- 
cumstantial evidence  is  a  recognized  Instru- 
mentality of  the  law  In  the  ascertainment  of 
truth,  and,  when  properly  understood  and 
applied,  highly  satisfactory  In  matters  of 
{gravest  moment  Where  such  evidence  Is 
relied  upon  to  convict  it  should  be  clear,  con- 
vincing, and  conclusive  in  its  connections 
and  combinations,  excluding  all  rational  doubt 
as  to  the  prisoner's  guilt  •  •  •  When 
^uch  evidence  is  relied  on  for  conviction,  ev- 


ery material  and  necessary  drcnmstance 
must  be  established  beyond  a  reasonable 
doubt,  and  the  entire  circumstances  so  es- 
tablished must  be  so  strong  as  to  exclude  ev- 
ery reasonable  supposition  but  that  of  guilt." 
This  language  is  fully  sustained  by  numerous 
decisions  of  this  court  His  honor  adopted 
the  language  used  by  Merrimon,  C.  J.,  speak- 
ing for  the  court,  in  State  v.  Brackville,  106 
N.  C.  701,  710,  11  8.  E.  284,  and  sustained  by 
the  authorities  cited.  His  honor  said  to  the 
Jury:  "Reference  has  been  made  during  the 
argument  of  the  case  as  to  the  sufiiciency  or 
insufficiency  of  the  evidence  to  be  submitted 
to  you  for  your  consideration.  The  court  has 
submitted  the  evidence  to  you,  and  you  will 
consider  it  under  the  rules  I  have  laid  down 
for  your  government,  and  render  your  ver- 
dict based  upon  it"  The  defendant  excepted 
to  this  language,  and  contended  that  it  vio- 
lates the  statute  protiibiting  the  Judge  from 
expressing  an  opinion  as  to  the  weight  of  the 
evidence.  We  are  unable  to  see  how  such 
construction  could  be  placed  upon  the  lan- 
guage of  the  court  His  honor  simply  stated 
to  the  Jury,  in  view  of  the  argument  made  by 
the  coimsei  for  state  and  defendant  that,  as 
a  matter  of  law,  there  was  evidence  to  be 
submitted  to  them,  the  weight  and  credib.illty 
of  which,  and  conclusions  to  be  drawn  there-, 
from,  were  for  their  consideration  under  the 
rules  laid  down  In  his  charge.  We  can  see 
no  force  in  the  objection. 

We  have  examined  the  several  prayers  for 
instruction,  and  the  exceptions  of  the  defend- 
ant to  the  charges  given.  We  find  no  error 
in  bis  honor's  ruling  in  respect  to  them.  The 
charge  was  clear,  and  presented  to  the  Jury 
the  testimony  and  the  law  bearing  thereupon 
fairly  to  the  state  and  the  defendant 

The  defendant  requested  the  court  to 
charge  the  Jury  that,  upon  the  whole  of  the 
evidence,  they  should  find  a  verdict  of  not 
guilty.  It  is  upon  the  exception  to  the  re- 
fusal to  do  so  that  the  defendant's  counsel 
strongly  and  earnestly  urged  upon  us  to 
grant  a  new  trial.  We  have  considered  the 
case  with  that  anxious  care  and  solicitude  to 
arrive  at  a  correct  conclusion  which  its  im- 
portance to  the  state  and  the  defendant  de- 
mands. Either  the  deceased  came  to  her  un- 
timely death  by  self-destruction,  being  driv- 
en thereto  by  what  strongly  impresses  us,  in 
any  aspect  of  the  testimony,  as  a  trifiing 
with  her  affections,  or  she  was  the  victim  of 
a  cruel  murder.  If  the  first  be  true,  the  de- 
fendant is  entitled  to  a  new  trial,  and  to 
have  the  Jury  Instructed  that  they  should 
render  a  verdict  of  not  guilty  upon  the  tes- 
timony; leaving  him  to  that  remorse  which 
would  come  to  him  for  his  treatment  of  her 
as  detailed  by  himself.  If  the  last  theory  be 
true,  nothing  but  the  natural  hesitation  of  a 
Jury  to  find  a  verdict  for  the  highest  grade 
of  crime  upon  circumstantial  evidence  has 
saved  the  defendant  from  the  extreme  pen- 
alty of  the  law.  It  Is  difficult  to  read  the 
testimony  in  this  case  without  emotion.    It 
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tB  patbetic  and  painfal.  We  bave,  bowever, 
considered  It  In  the  "dry  light"  of  judicial  In- 
vestigation. "If  the  evidence,  taken  as  a 
whole,  wUl  not  warrant  a  verdict  of  guilty, 
there  la  no  evidence  sufSdent  to  be  left  to 
the  jury,  and  the  court  should  so  declare." 
State  V.  Powell,  94  N.  C.  065.  Again,  It  18 
said:  "The  facts,  their  relation,  connection, 
and  combination,  should  be  natural,  reason- 
able, clear,  and  satisfactory.  When  such 
evidence  is  relied  upon  to  convict,  it  should 
be  clear,  convincing,  and  conclusive  in  its 
connection  and  combination,  excluding  a  ra- 
tional doubt  as  to  the  prisoner's  guilt;  and  it 
Is  not  sufficient  to  be  left  to  the  Jury,  unless, 
in  some  aspect  of  it,  they  might  reasonably 
render  a  verdict  of  guilty."  Brackvllle's 
Case,  106  N.  C.  710,  11  S.  E.  284.  Such  is 
the  standard  laid  down  by  this  court  by 
which  the  testimony  is  to  be  measured  by  us 
in  passing  upon  this  exception  to  his  honor's 
ruling.  By  this  we  are  to  understand  that  it 
is  the  province  of  the  jury  to  pass  upon  the 
credibility  of  the  witnesses,  and  ascertain  the 
truth  of  the  testimony.  The  exception  is 
based  upon  the  assumption  that  it  is  all  true; 
that  the  witnesses  have  testified  truthfully. 
The  defendant's  contention  is  that,  in  this 
view  of  the  case,  the  state  has  not  present- 
ed such  evidence  as  should  have  been  sub- 
mitted to  the  consideration  of  the  Jmry.  The 
defendant  earnestly  insists  that  the  evidence 
points  to  the  fact  that  the  deceased  came  to 
her  death  by  suicide.  It  Is  argued  that  she 
had  opportunity,  motive,  and  time  to  drown 
herself.  Adopting  the  weU-consldered  lan- 
guage of  the  brief  of  defendant's  counsel, 
they  contend  she  had  the  motive.  The  de- 
fendant bad  for  three  years  been  her  lover— 
the  only  one '  she  ever  had.  He  had  been 
loyal  to  her,  and  regular  in  his  attentions. 
Her  cousin's  visit  to  the  Cropsey  home  had 
attracted  the  attention  of  the  defendant  His 
attentions  were  divided.  She  began  to  be 
jealous,  and  treated  him  coolly.  His  con- 
tinued visits  to  the  cousin  made  the  de- 
ceased independent,  and  appear  indifferent. 
She  continued  to  love  him,  kept  his  presents, 
and  remained  in  the  room  when  he  was 
there.  She  was  lively,  and  tried  to  throw 
off  this  feeling.  He  returned  her  pictures 
and  parasol.  On  the  evening  of  her  disai*- 
pearance.  Just  before  she  was  to  leave  for 
New  York,  she  was  overcome  by  the  turn  in 
her  affahrs,  and,  feeling  ttiat  it  was  an  easy 
way  to  end  her  troubled  life,  she  rushed, 
without  stopping  to  think,  to  the  river,  and 
threw  herself  in.  This  line  of  thought  has 
been  strongly  pressed  upon  us  by  the  de- 
fendant's able  and  zealous  counsel.  To  the 
adoption  of  this  view  there  are  several  se- 
rious difficulties.  There  can  be  no  doubt  that 
the  deceased  was  deeply  grieved  and  dis- 
tressed by  the  conduct  of  the  defendant,  and 
that  her  affections  were  trifled  with.  Her 
conduct  showed  her  to  be  a  young  woman  of 
deep  and  strong  feeling.  The  last  scene 
which  we  have  from  an  eyewitness  strongly 


impresses  this  fact  upon  us.  "As  he  was 
leaving  the  room,  he  said,  'Nell,  can  I  see 
you  out  here  a  minute?'  Nell  looked  at  me, 
never  answered,  and  went  into  the  hall  with 
him.  This  was  the  last  time  she  was  seen 
alive  by  any  of  her  family."  So  far  as  it 
appears  that  she  ever  thought  or  spoke  of 
suicide,  she  bad  expressed  ani  abhorrence  of 
being  drowned.  We  attach,  however,  but 
little  importance  to  the  testimony  in  this 
respect.  Assuming  that  she  ever  contem- 
plated suicide  by  drovming,  it  is  far  from 
clear  that  she  bad  the  time  or  opportnnity 
for  doing  80  on  the  night  of  November  20th. 
She  went  on  the  porch  with  the  defendant  at 
about  11  o'clock.  Defendant  says  that  he 
left  her  on  the  porch  at  about  11K)5  or  11:10. 
Roy  Crawford  left  the  house  in  a  short  time. 
Parker  passed  there,  evidently,  a  short  time 
after  11  o'clock.  The  testimony  shows  the 
condition  of  the  river  at  and  near  to  the 
front  of  the  Cropsey  residence,  with  its  re- 
ceding shores,  is  such  as  to  make  It  neces- 
sary for  her,  if  drowned  there,  to  go  out  75 
feet  from  the  shore  before  reachhig  water  4 
feet  deep.  At  points  along  the  shore  where 
the  bank  was  steep,  there  were  bnshes  and 
briers.  The  testimony  in  respect  to  the  river 
and  shore  all  conflict  with  the  theory  that 
she  could  have  thrown  herself  Into  the  wa- 
ter. That  which  is  most  conclusive  against 
the  theory  of  suicide  is  what  may  be  termed 
the  natural  evidence.  If  she  walked  out  in- 
to the  river  upon  the  receding  shore  tmtll 
she  reached  deep  water,  it  is  Impossible  to 
understand  how  she  could  have  received  tbe 
blow  upon  her  left  temple.  That  the  wound 
upon  the  left  temple  was  as  described  by  the 
experts  and  three  of  the  coroner's  jury  Is  es- 
tablished beyond  controversy.  It  Is  Impos- 
sible to  account  for  it  upon  any  ofher  theory 
than  that  she  was  stricken  with  some  instru- 
ment, or  that  she  threw  herself  into  the  river 
at  deep  water  and  came  in  contact  with  some 
bard  substance.  In  the  case  of  Cluverins  v. 
Commonwealth,  81  Va.  825,  we  find  the  court 
discussing  the  theory  of  suicide  of  Ullian 
Madison.  Lewis,  P.,  says:  "The  mark  of  a 
straight  blow  over  and  back  of  her  right 
eye,  which  did  not  abrade  the  skin,  could  not 
have  been  made  by  her  throwing  herself  or 
falling  face  foremostior  headlong,  and  strlk- 
big  upon  the  brick  of  the  incline  to  the  water 
in  the  reservoir,  because  It  is  not  probable,  if, 
indeed,  it  is  possible,  that  such  an  impinge- 
ment would  not  have  either  staved  in  her 
skull,  or  glazed  and  lacei'ated  her  skin."  If 
this  unfortunate  girl  had  plunged  into  the 
water,  and  struck,  with  sufficient  violence  to 
have  made  the  contusion  found  upon  the  left 
temple,  any  hard  substance,  it  would  surely 
have  glanced  and  lacerated  her  skin.  The 
stumps,  bricks,  and  roots  spoken  of  by  tbe 
witnesses  were  on  the  edge  of  the  shore.  If 
she  had  fallen  and  struck  her  head  upon 
them  before  going  into  the  water,  and  became 
insensible,  she  could  not  bave  gone  further. 
The  suggestion  that  she  did  so  la  improbable. 
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Tbe  opinion  of  the  pbysldans  that  abe  re- 
oci'ved  tlie  blow  from  some  blunt  instrument 
Is  fully  sustained  by  the  appearance  of  the 
wound.  The  condition  of  the  lungs  and 
stomach  of  the  deceased,  in  the  opinion  of 
the  physicians,  are  inconsistent  with  the  the- 
ory of  suicide  by  drowning.  The  appear- 
ance of  the  wound,  the  blood  still  under  the 
skin,  the  color,  all  indicate  that  the  blow  was 
struck  during  her  life.  The  absence  of  wa- 
ter from  the  stomach  or  lungs  indicates  ei- 
ther death  or  insensibility  at  the  time  of  or 
prior  to  being  placed  in  the  water.  The  phy- 
sicians testify  with  caution  in  regard  to  the 
<:oncluslons  to  be  drawn  from  the  conditions 
found  upon  the  body.  An  examination  of 
Wharton  &  Stille'8  Medical  Jurisprudence 
confirms  their  testimony  and  their  opinion. 
The  concurrent  opinion  of  two  physicians 
who  made  the  autopsy  that  the  deceased  did 
not  come  to  her  death  by  drowning,  together 
with  the  other  testimony,  is  certainly  suffi- 
cient to  be  submitted  to  the  Jury,  and,  if  be- 
lieved by  them,  to  sustain  their  conclusion 
tbat  the  deceased  did  not  commit  suicide. 
If  the  deceased  received  the  wound  upon  her 
bead  before  being  thrown  Into  the  water, 
this  would  contradict  the  theory  of  suicide; 
and,  as  we  have  seen,  it  is,  to  say  the  least, 
exceedingly  improbable  that  she  received  the 
wound  othei'wlse  than  in  accordance  with  the 
opinions  of  the  physicians.  The  work  which 
we  have  examined  upon  medical  jurispru- 
dence states  tbat  the  body  of  a  person  will 
remain  ii.  the  water  before- rising  or  float- 
ing for  a  much  longer  period  in  cold  weath- 
er than  In  warm.  The  testimony  shows 
tbat  the  weather  continued  cold  during  the 
entire  37 'days.  The  body  was  in  a  perfect 
state  of  preservatioD. 

Having   reached   the   conclusion   that   the 
theory  of  suicide  cannot  be  sustained,  we 
proceed  to  Inquire  whether  there  is  sufficient 
evidence  to  go  to  the  Jury,  connecting-  the 
-defendant  with  the  death  of  the  deceased. 
It  is  urged  that  he  bad  tbe  motive,  the  op-, 
portunlty,    tbe   time.    In    a    criminal    case, 
where  all  the  circumstances  of  time,  place, 
motive,  means,  opportunity,  and  conduct  con- 
-cur  in  pointing  out  the  accused  as  tbe  per- 
petrator of  an  act  of  violence,  tbe  force  of 
such   cbrcumstantial  evidence   is  materially 
strengthened  by  the   total   absence  of  any 
trace  or  vestige  of  any  other  agent    Some 
motive,  temptation,  or  evil  impulse,  we  may 
assume.  Is  the  source  of  every  crime.    Not 
always  can  we  discover  what  It  is,  so  tbat 
tbe  proof  of  a  motive  is  Indispensable  to  a 
conviction.     Bishop's  New   Criminal   Proce- 
dure, vol.  1  (4th  Bd.)  i  1077.     "We  are  all  of 
US   apt  to  act  on  very  inadequate  motives, 
and  tbe  history  of  crime  shows  that  murders 
are  generally  committed  from  motives  com- 
paratively   trivial.    •    •    •    If    we    should 
bold  that  no  crime  is  to  be  punished,  ex- 
4;ept  such  as  is  rational,  there  would  be  no 
crime  to  be  punished,  for  no  crime  can  be 
found  tbat  is  rational    Tbe  motive  is  never 


correlative  to  the  crime;  never  accuiately 
proportioned  to  it"  Wharton  on  Criminal 
Law  (8th  Ed.)  voL  1,  i  12L  It  is,  of  course, 
difficult  to  the  sane  mind  to  understand  how, 
from  tbe  conditions  by  which  this  defendant 
were  surroimded,  and  tbe  relation  which  he 
bore  to  the  deceased.  It  is  possible  for  him 
to  have  taken  her  life.  Tet  it  must  be  con- 
ceded tbat  the  relations  between  them  were 
such  as  to  arouse  his  evil  impulse.  What 
passed  between  them  after  she  left  ber  sis- 
ter in  the  parlor  will  never  be  known.  "The 
various  springs  by  which  human  motives 
are  supplied  are  frequently  difficult  to  trace, 
but  perhaps  none  are  more  difficult  than 
those  having  their  fonntainhead  in  envies 
and  Jealousies  which  agitate  tbe  human 
heart.  *  *  *  In  tbe  administration  of  the 
criminal  law,  any  fact  shedding  light  upon 
tbe  motives  of  the  transaction  will  not  be 
excluded  from  the  consideration  of  the  Jury, 
whether  it  goes  to  the  attestation  of  Inno- 
cence, or  points  to  tbe  perpetrator  of  tbe 
crime."  Hunter  v.  State,  43  Ga.  483,  523. 
A  man's  motive  may  be  gathered  from  his 
acts,  and  so  his  conduct  may  be  gathered 
from  the  motive  by  whlcb  he  was  known  to 
be  influenced.  Proof  that  the  party  accfuscd 
was  influenced  by  a  strong  motive  of  inter- 
est to  commit  the  offense  proved  to  have  been 
committed,  although  weak  and  inconclusive 
In  Itself,  yet  it  is  a  circumstance  to  be  used 
in  conjunction  with  others  which  tend  to 
implicate  tbe  accused.  The  defendant  had 
the  opportunity,  and  was  tbe  last  person 
seen  with  tbe  deceased.  The  time  which 
elapsed  between  the  moment  that  he  went 
out  of  the  door,  she  following  him,  and  the 
time  he  was  seen  by  Owens,  was  sufficient 
for  him  to  have  taken  her  life.  The  blow  on 
the  bead  was  but  the  matter  of  a  moment 
The  defendant  left  the  room  in  the  Oopsey 
house  five  minutes  after  11  o'clock,  and  de- 
ceased Immediately  Joined  him  In  the  ball, 
or,  as  he  says,  on  the  porch.  He  is  next  seen 
by  Owens  at  the  Ives  house,  about  2,500  feet 
from  the  Cropsey  house,  at  about  1150— 
probably,  in  view  of  the  testimony,  10  min- 
utes later.  It  Is  in  evidence,  and  experience 
tells  us,  that  this  distance  can  be  walked  by 
a  young  man,  in  full  health,  on  a  cold  moon-' 
light  night  in  10  minutes.  Defendant  says 
that  he  was  with  the  deceased  on  the  porch 
5  minutes,  and  afterwards  said  10  or  15  . 
minutes,  and  left  ber  there  crying.  OlUe 
Cropsey  says  that  (^awford  left  the  house 
20  or  25  minutes  after  defendant  She  went 
upstairs,  and  went  to  bed.  In  a  short  time 
she  heard  ber  father  get  up.  He  testifles  that 
this  was  about  11:45.  All  of  which  tends  to 
show  that  defendant  had  left  tbe  house  a 
short  time  after  11  o'clock.  Where  was  he 
and  where  was  the  deceased  between  this 
time  and  bis  meeting  Owens?  He  says  that 
he  left  her  crying  on  the  porch.  Parker  says 
that  he  passed  the  Cropsey  house  at  about 
11  o'clock,  and  saw  near  the  gate  a  man  and 
woman  walking  on  the  sidewalk.    It  is  not 
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an  unreasonable  conclusion  to  draw  that  tbe 
man  and  woman  seen  by  Parker  were  the 
defendant  and  the  deceased.  There  is  no 
suggestion  to  the  contrary.  If  so,  defendant 
is  contradicted  in  saying  that  he  left  her 
on  the  porch.  If  they  were  on  the  street, 
walking,  where  were  they  going— what  be- 
came of  her?  No  one  saw  her  after  she  left 
her  sister  to  go  into  the  hall  with  defendant, 
unless  Parker  did,  until  37  days  thereafter 
her  lifeless  body  is  found  60  yards  in  the 
river,  in  front  of  her  father's  house,  with  a 
contused  wound  upon  her  left  temple.  Who 
the  man  was,  seen  by  Parker,  walking  50 
steps'  away  from  the  man  and  woman,  ia  left 
to  conjecture.  It  would  have  thrown  mucu 
light  upon  this  mysterious  case  if  this  man 
had  been  called  as  a  witness.  Parker  says 
he  could  have  seen  the  man  and  woman. 
The  deceased  met  her  fate  within  this  half 
hour.  Tbe  defendant  is,  of  all  persons  In  the 
world,  most  deeply  interested  in  accounting 
for  his  every  movement  from  the  moment 
that  he  asked  deceased  to  go  with  him  Into 
the  hall  and  the  moment  he  met  Owens  near 
the  Ives  place.  There  is  not  the  slightest  sug- 
gestion that  any  one,  save  the  defendant,  bad 
either  the  opportunity  or  any  motive  to  take 
her  life  or  do  her  harm.  There  Is  not  a  sug- 
gestion that  she  had  offended  another  human 
being.  He  says  that  be  told  her  that  he 
was  going  to  quit  her;  that  he  gave  her  back 
her  picture;  that  she  said  she  knew  what 
that  meant;  that  he  walked  off,  and  left  her 
crying,  and  did  not  look  back.  While  the 
conduct  of  a  man  under  tbe  circumstances 
surrounding  the  defendant  from  the  time  that 
he  was  awakened  by  Dawson,  and  told  that 
XtiUle  Cropsey  was  missing,  and  the  time 
that  her  body  was  found,  should  not  be  view- 
ed with  an  eye  to  detect  guilt  in  every  move- 
ment, word  spoken,  and  expression  used,  yet 
such  conduct  is  competent  to  be  considered 
by  the  Jury  to  aid  them  in  ascertaining  the 
truth.  The  defendant's  conduct  Is  difficult 
to  understand  and  Interpret,  viewed  from 
any  standpoint.  His  indifference  to  the  fate 
of  the  woman  towards  whom  he  had  occu- 
pied the  relation  of  an  accepted  suitor  for 
nearly  two  years,  and  with  whom  he  had  been 
trifling  for  one  month,  finally  giving  to  her 
affections  and  pride  a  deadly  thrust  by  tell- 
ing her  that  he  was  going  to  quit  her,  is 
difficult  to  understand.  His  total  Indifference 
to  the  grief  of  her  mother  as  she  appealed  to 
him,  by  the  most  tender  and  sacred  ties,  for 
the  sake  of  bis  own  and  the  mother  of  the 
missing  girl,  to  tell  her  something  to  throw 
light  upon  the  terrible  mystery  surrounding 
the  fate  of  her  daughter,  when,  as  we  may 
readily  understand,  her  memory  is  surround- 
ed by  Buggesttons  darker  and  more  terrible 
than  death  Itself,  la  incomprehensible.  Not 
on*  word  of  sympathy  or  comfort  or  offer  of 


assistance  came  from  him.  When  tbe  father 
makes  the  final  appeal  to  him,  with  cold  in- 
difference be  says:  "I  have  said  all  that  I 
am  going  to  say,  and  ^one  all  that  I  am  go- 
ing to  do."  And  when  he  learned  that  her 
body  had  been  found,  and  the  suggestion  is 
made  to  him  that  she  had  drowned  herself 
because  of  him,  he  laughs  and  Indulges  la 
levity.  But  It  Is  said  that  he  did  not  flee; 
that,  although  glyea  every  opportunity  to  do 
so,  he  remained  at  home;  that  he  denied 
knowing  her  whereabouts;  that  he  said  be 
last  saw  her  on  the  steps,  crying.  These 
facts  were  submitted  to  the  Jury,  and  given 
their  proper  weight  "It  cannot  be  said  that 
tbe  verdict  of  the  Jury  In  this  case,  although 
founded  on  circumstantial  evidence  alone, 
was  without  evidence,  or  plainly  against  tbe 
evidence.  The  circumstances  proved  pointed 
with  fatal  precision  to  the  plaintiff  in  error, 
and  there  is  not  a  circumstance  which  pofaita 
to  any  other  person  or  agent  The  theory  of 
suicide' finds  no  substantial  support  from  the 
proved  facts.  All  tbe  surroundings  of  the  de- 
ceased on  that  dreary  and  dismal  night,  re- 
mote from  human  habitation,  in  that  gloomy 
locality,  led  away  from  suicide,  without  the 
proved  facts  Indicating  violence  to  her  per- 
son, and  plainly  destroying  the  Idea  of  sui- 
cide. The  Jury  were  tbe  triers  of  the  fact, 
and  they  have  rendered  their  verdict  of 
guilty,  and  the  comrt  below  did  not  err  in 
refusing  to  set  It  aside  and  grant  a  new 
trial."  This  language  used  by  the  court  hi 
CluveriuB  V.  Commouwealth,  supra,  in  so  far 
as  it  applies  to  the  facts  In  this  case,  appro- 
priately expresses  the  conclusion  to  which  we 
have  arrived.  We  think  that,  measured  by 
the  standard  prescribed  by  law,  the' evidence 
was  properly  submitted  to  tbe  Jury,  and  we 
cannot  say  they  have  not  reached  a  correct 
conclusion.  Human  tribunals  can  only  deal 
with  such  cases  In  tbe  light  of  such  testimony 
as  It  Is  possible  to  obtain.  No  man  can  say 
with  absolute  certainty  what  the  very  truth 
of  the  matter  Is,  but,  calling  to  our  aid  the 
experience  and  wisdom  of  the  sages  of  the 
law,  and  examining  the  testimony  as  It  is 
certified  to  us,  we  are  of  the  opinion  that  It 
Is  sufficient  to  bring  the  minds  of  an  Intelli- 
gent and  fair-minded  Jury,  under  tbe  Instmc- 
tlon  of  a  learned.  Just,  and  Impartial  Judge, 
to  the  conclusion  to  a  moral  certainty  that  the 
defendant  is  guilty.  That  is  the  extent  of 
our  duty.  In  the  discharge  of  It,  we  must 
declare  that  we  find  In  the  record  no  error. 

DOUGLAS,  J.  (concurring  only  In  result). 
I  cannot  concur  In  the  opinion  of  the  court  as 
to  the  weight  of  the  evidence.  All  that  I 
can  say.  In  Justice  either  to  the  prisoner  or 
myself,  is  that  an  Impartial  Jury  has  found 
him  guilty  upon  evidence  tending  to  prove 
his  guilt    Further  I  cannot  go. 
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(132  N.  C.  730) 

OOX  T.  WALL  &  HUSKB. 

(Supreme  Court  of  North  Carolina.    Jnne  4^ 

1»03.) 

BANKRCPTCT  —  PRAUDULKNT  OONVBTANCB- 
SBTTINO  ASIDE— ACTION  BT  TRUSTEE— BONA 
nOB  PURCHASER— BURDEN  OF  PROOF. 

1.  Bankr.  Act  July  1,  1898,  f  67e,  30  Stat 
664,  c.  541  [U.  S.  Comp.  St  1001,  p.  3449], 
declares  that  transfers  of  property  by  an  insol- 
vent within  four  months  of  the  bankruptcy  pe- 
tition, which  are  void  under  the  laws  of  the 
state,  shall  be  void  under  the  bankrupt  act  a* 
against  creditors,  and  all  conreyances  made 
within  such  time,  with  intent  to  defraud  cred- 
itors, shall  be  void,  except  as  to  bona  fide  pur- 
chasers, and  all  property  so  conveyed  shall  pass 
to  the  trustee.  Section  70a,  30  Stat  565  [U. 
S.  Comp.  St  1901,  p.  3451],  vests  in  the  trus- 
tee all  property  transferred  by  the  bankrupt  in 
fraud  of  creditors;  and  section  70e  provides 
that  the  trustee  may  avoid  any  transfer  by  the 
bankrupt  which  any  creditor  might  have  avoid- 
ed, etc.  Held,  that  under  such  statutes  the 
trustee  Is  entitled  to  have  a  fraudulent  con- 
veyance set  aside,  provided  any  creditor  of  the 
bankrupt  would  be  entitled  to  the  same  relief. 

2.  Code  1883,  f  1545,  provides  that  all  con- 
veyances made  with  intent  to  defraud  creditor* 
shall  be  void.  Section  1547  declares  that  vol- 
untary conveyances  are  protected  when  the 
douor  retains  property  suflicieDt  and  available 
for  the  satisfaction  of  existing  debts,  and  sec- 
tion 1548  provides  that  nothing  contained  in  the 
preceding  sections  shall  impeach  any  convey- 
ance made  in  good  faith,  on  and  for  a  good  con- 
sideration, to  any  person  not  having  notice  of 
the  fraud.  Held,  that  section  1548  wag,  in  ef- 
fect a  proviso  restricting  the  provisions  of  the 
previous  sections,  and  hence,  where  a  grantee 
of  property  fraudulently  conveyed  claimed  pr<>- 
tecUon  as  a  bona  fide  holder,  the  burden  of 
proof  was  on  him  not  only  to  show  that  he  pur- 
chased for  a  valuable  consideration,  but  that 
he  took  without  notice  of  the  grantor's  fraud. 

Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; Shaw,  Judge, 

Action  by  Walter  O.  Cox,  as  trustee  hi 
bankruptcy  of  W.  H.  GUbert,  against  Wall  ft 
Huske.  From  a  Judgment  in  favor  of  de- 
fendants, plaintiff  appeals.    Reversed. 

Lindsay  Patterson.  L.  M.  Swink  and  A.  H. 
Eller,  for  appellant  Glenn,  Manly  ft  Hen- 
dren,  Watson,  Buxton  ft  Watson  and  B,  B. 
Gray,  for  appellee. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiff,  who  was  trustee  in  bankrupt- 
cy of  W.  H.  Gilbert,  to  set  aside  a  convey- 
ance by  GUbert  of  a  stock  of  merchandise, 
which  the  plaintiff  alleges  was  made  in  viola- 
tion of  the  provisions  of  the  bankrupt  act 
against  fraudulent  conveyances,  and  also  In 
fraud  of  bis  creditors,  and  which  Is  therefore 
condemned  both  by  the  bankrupt  law  and  our 
statutes.  The  evidence  In  the  case  was  vol- 
uminons,  and  we  will  not  attempt  to  set  It 
out  or  review  it  In  detail,  as  It  will  be  quite 
sufficient  for  a  decision  of  this  appeal,  in  the 
view  we  take  of  the  case,  to  refer  to  one  of 
the  prayers  for  Instruction  which  the  plaintiff 
requested  the  court  to  glve^  and  which  the 
court  refused  to  give  to  the  Jury,  and  also 


f  1  See  Fraudnlaat  ConveyanoM,  voL   M.  Cent 
Dig.  H  80»,  U7. 


to  the  charge  of  the  court  with  reference  to 
the  subject-matter  of  that  prayer.  The  Is- 
sues submitted  to  the  Jury,  and  the  answers 
thereto,  were  as  follows:  "(1)  Was  the  con- 
veyance of  the  stock  of  goods  from  W.  H. 
Gilbert  to  Wall  &  Huske  made  with  the  in- 
tent and  purpose  on  his  part  to  hinder,  delay, 
or  defraud  bis  creditors,  or  any  of  them? 
Yea.  (2)  Was  the  sale  of  the  goods  to  Wall 
&  Huske  by  Gilbert  made  with  the  intent  on 
the  part  of  the  said  Gilbert  to  unlawfully 
prefer  one  or  more  of  his  creditors,  as  alleg- 
ed In  the  complahit?  No.  (3)  Did  Wall  & 
Huske  purchase  said  stock  of  goods  In  good 
faltb,  and  for  a  present  fair  consideration? 
Yes.  (4)  Did  the  payment  by  Gilbert  to  Wall 
&  Huske  of  the  debt  due  by  him  to  said  Wall 
&  Hui^e  constitute  an  unlawful  preference? 
No."  The  plaintiff  In  apt  time  tendered  an 
Issue  as  follows:  "Did  either  of  the  defend- 
ants J.  D.  Wall  or  D.  W.  Huske  have  knowl- 
edge or  notice  of  such  fraudulent  Intent  on 
the  part  of  the  defendant  Gilbert?"  The 
court  refused  to  submit  the  Issue,  and  the 
plaintiff  excepted.  At  the  close  of  the  evi- 
dence, the  defendants  agreed  that  the  Jury 
should  answer  the  first  issue  "Yes."  With 
reference  to  the  third  Issue  submitted  by  the 
court,  the  plaintiff  requested  the  court  to 
charge  the  Jury  that,  as  the  conveyance  was 
admitted  to  have  been  made  by  Gilbert  with 
Intent  to  hinder,  delay,  and  defraud  his  cred- 
itors, the  burden  was  on  the  defendants  to 
show  not  only  that  they  purchased  for  value, 
but  without  notice  of  the  said  intent  to  de- 
fraud. The  court  not  only  refused  to  give 
this  Instruction,  but,  on  the  contrary,  char- 
ged the  Jury  that,  even  If  the  conveyance 
was  made  with  a  fraudulent  Intent,  yet  If  the 
Jury  found  that  the  defendants  paid  a  present 
fair  consideration  for  the  goods,  the  plahitlff 
must  show  by  the  preponderance  of  the  evi- 
dence that  the  defendants  were  not  purchas- 
ers In  good  faith;  that  Is,  that  the  defend- 
ants either  participated  In  Gilbert's  fraudu- 
lent or  unlawful  Intent,  or  that  they  bad  no- 
tice thereof  at  the  time  of  the  purchase. 

We  will  not  stop  to  consider  whether  there 
la  any  essential  or  substantial  difference  be- 
tween the  third  issue  submitted  by  the  court, 
and  the  Issue  tendered  by  the  plaintiffs  In 
lieu  thereof;  that  Is,  whether  there  Is  any 
difference,  in  legal  contemplation,  between  a 
purchase  without  notice  of  the  fraudulent  In- 
tent of  the  debtor  In  conveying  away  his 
property,  when  a  valuable  consideration  has 
been  paid,  and  a  purchase  In  good  faith,  and 
for  a  present  fair  consideration.  We  shall 
treat  the  two  Issues  as  If  they  are  In  law  sub- 
stantially the  same. 

It  is  provided  In  the  bankrupt  act,  t  e7e 
(Act  July  1,  1898,  80  Stat  564,  c  541  [U.  S. 
Comp.  St  19(n,  p.  3449]),  that  fraudulent 
transfers  of  pr(K>erty,  made  by  an  Insolvent 
debtor  at  any  time  within  four  months  prior 
to  the  filing  of  the  petition  against  him, 
which  are  null  and  void  under  the  law  of  the 
state  In  which  the  property  Is  situated,  aball 
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be  voW,  under  said  act,  against  his  creditors. 
If  he  be  adjudged  a  bankrupt,  and  shall  pass 
to  the  trustee  In  banliruptcy,  and  all  convey- 
ances and  transfers  made  within  said  time 
with  Intent  to  hinder,  delay,  or  defraud  cred- 
itors shall  likewise  be  Told,  except  as  to  pur- 
chasers In  good  faith  and  for  a  present  fair 
consideration,  and  all  property  so  conveyed 
shall  pass  to  hla  trustee.  By  section  70a  of 
the  act.  It  Is  provided  that  the  trustee  of  the 
estate  of  a  bankrupt  shall  be  vested  by  oper- 
ation of  law  with  the  title  to  "all  property 
transferred  by  him  In  fraud  of  his  creditors"; 
and  by  section  70e  It  is  provided  that  the 
trustee  may  avoid  any  transfer  by  the  bank- 
rupt of  his  property  which  any  creditor  of 
such  bankrupt  might  have  avoided,  and  may 
recover  the  property  so  transferred  from  the 
person  to  whom  It  was  transferred,  "unless 
be  be  a  bona  fide  holder  for  value  prior  to 
the  date  of  the  adjudication."  The  plaintiff, 
therefore,  Is  entitled  to  have  the  conveyance 
set  aside,  and  to  recover  the  property  trans- 
ferred by  Gilbert  with  an  Intent  admittedly 
fraudulent,  provided  any  creditor  of  Gilbert 
would  be  entitled  to  the  same  relief.  The 
provisions  of  the  statute  of  13  Elizabeth,  with 
some  modifications,  have  been  enacted  into 
law  In  this  state,  and  will  be  found  in  the 
Code  of  1883,  8  1B45.  By  that  section,  all 
conveyances  made  with  Intent  to  hinder,  de- 
lay, or  defraud  creditors  are  declared  to  be 
utterly  void  and  of  no  effect.  Then  follows 
section  1546,  which  contains  substantially  the 
provision  of  27  Elizabeth  against  conveyances 
made  with  Intent  to  defraud  purchasers.  By 
section  1547,  voluntary  conveyances  are  pro- 
tected when  the  donor  retains  property  suffi- 
cient and  available  for  the  satisfaction  of  his 
existing  debts,  bat  the  indebtedness  of  the 
donor  Is  declared  to  be  evidence  from  which 
an  Intent  to  defraud  may  be  Inferred.  These 
sections  are  followed  by  section  1548,  by 
which  it  is  provided  as  follows:  "Nothing 
contained  In  the  preceding  sections  shall  be 
construed  to  impeach  or  make  void  any  con- 
veyance, interest,  limitation  of  use  or  uses, 
of  or  in  any  lands  or  tenements,  goods  or 
chattels,  bona  fide  made,  upon  and  for  good 
consideration,  to  any  person  not  having  no- 
tic?  of  such  fraud."  We  have  recited  these 
dltrerent  provisions  of  the  law  in  regard  to 
fraudulent  conveyances  with  the  view  of 
showing  the  order  of  their  enactment,  and 
the  purpose  of  the  Legislature  that  section 
1548  should  constitute  an  independent  pro- 
■vision,  operating  as  a  proviso  to  the  other 
sections,  and  further  for  the  purpose  of  show- 
ing that  the  matters  therein  stated  were  in- 
tended to  be  strictly  of  a  defensive  charac- 
ter, and  are  required  to  be  averred  and  prov- 
ed by  the  party  who  relies  on  their  existence 
In  order  to  validate  a  conveyance  which  the 
law  has  declared  to  he  void  because  made 
with  a  fraudulent  intent  The  rule  is  of  gen- 
eral application  that  matter  contained  In  a 
proviso,  or  constituting  an  exception  to  some- 
thing which  precedes,  must  be  pleaded  and 


proved  by  him  who  would  take  advantage  of 
it.  Wadsworth  v.  Stewart,  97  N.  C.  116,  2 
S.  E.  190;  Gorman  v.  Bellamy,  82  N.  C.  496: 
When  a  deed  is  made  with  a  fraudulent  in- 
tent, the  law  condemns  it  and  pronounces  it 
void,  and  it  remains  void,  of  course,  antil  it 
is  shown  for  some  reason  to  be  valid.  Noth- 
ing else  appearing,  it  is  void,  and  be  who 
claims  under  it  must  aver  and  prove  what- 
ever is  necessary  to  sustain  its  validity.  The 
burden  is  on  the  purchaser,  therefore,  to 
show,  under  the  statute,  that  he  purchased 
not  only  for  value,  but  without  notice. 

It  is  said  that  the  burden  of  proof,  by  the 
decisions  in  some  other  jurisdictions,  does  not 
rest  on  the  purchaser  to  show  anything,  save 
that  be  paid  a  fair  price,  and  that,  thia  being 
shown,  the  burden  is  shifted,  and  the  plahi- 
tiff  must  show  a  want  of  notice.  We  will  not 
undertake  to  examine  the  decisions  of  other 
states,  for  it  seems  to  as  that  it  would  be 
vain  and  useless  to  do  so,  as  the  question 
must  be  decided  by  the  law  as  contained  In 
our  statutes,  and  as  declared  In  the  decisions 
of  this  court 

It  is  also  suggested  that  the  rule  requiring 
the  plaintiff  to  take  the  burden  of  proving 
notice,  when  the  purchaser  or  defendant  lias 
shown  that  a  fair  consideration  was  paid  for 
the  property,  has  been  laid  down  by  this 
court  In  Peeler  v.  Peeler,  109  N.  C.  628,  14 
S.  E.  59,  and  that  there  is  no  authority  here 
to  the  contrary.  We  do  not  think  tliat  the 
question  was  presented  in  the  case  of  Peeler 
V.  Peeler.  That  case  involved  the  validity  of 
a  conveyance  made  by  a  husband  to  his  wife, 
and  the  court  held  that  from  the  relation  of 
the  parties,  the  law  raised  a  presumption  of 
fraud,  without  any  proof  of  fraud  by  the 
plaintifr,  and  that  the  burden  was  upon  the 
wife  to  show  that  she  paid  value  for  the 
property  conveyed  to  her  by  her  husband, 
and  when  she  had  done  this  the  burden  shift- 
ed to  the  plaintiff,  not  to  show  that  she  pur- 
chased with  notice,  but  to  show  that  her  hus- 
band had  an  actual  intent  to  defraud.  There 
was  not  an  exception  in  the  case  that  related 
to  the  burden  of  proof,  nor  does  the  court 
refer  to  It  in  its  opinion.  It  appears  from  tlie 
charge  to  the  jury,  which  is  set  out  on  page 
629,  109  N.  C,  14  S.  B.  59,  that  the  burden 
was  placed  upon  the  defendant,  and  the  judg- 
ment of  the  court  below  was  affirmed.  The 
case  is  not  in  point,  and  we  think  that  there 
are  authorities  in  this  state  which  state  the 
rule  under  our  statute  to  be  that  the  burden 
is  upon  the  purchaser  to  prove  not  only  a 
valuable  consideration,  but  want  of  notice. 
In  Toung  v.  Latbrop,  67  N.  C.  63,  12  Am. 
Rep.  G03,  the  court  held  that  section  IMS 
was  a  proviso  to  the  preceding  sections  of  the 
chapter;  and  Pearson,  O.  J.,  in  referring  to 
it  nses  this  language:  "The  proviso  can  only 
be  made  operative  by  giving  to  it  the  scope 
and  effect  of  purging  the  original  conveyance 
of  the  fraud  with  which  it  was  tainted,  by 
allowing  the  bona  fides  and  the  full  valnabte 
Consideration  of  the  second  conveyance  to 
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supply  tbe  w&nt  of  these  quaUtles  to  the 
first,  so  as  to  perfect  the  title  to  the  bona 
flde  purchaser  by  carrying  it  back  to  the  do- 
nor^  and  claiinlng  the  title  from  blm,  and 
thns  prevent  the  title  of  the  first  porcbaaer 
from  being  Impeached  and  made  void.' " 
Page  72,  67  N.  C,  12  Am.  Rep.  603.  This 
shows  that  the  court  was  of  the  opinion  that 
by  section  1548  the  purchaser  is  required  to 
aver  and  prove  affirmatively  that  he  comes 
within  the  terms  of  section  1548,  in  order  to 
take  his  case  out  of  the  operation  of  the  pre- 
.ceding  sections.  Why  should  this  not  be  so? 
It  is  conceded  that  he  must  show  that  be 
bought  for  value,  but  the  statute  provides  not 
only  that  be  must  have  bought  for  value,  but 
also  without  notice,  and  makes  both  a  valua- 
ble consideration  and  want  of  notice  essen- 
tial to  the  validity  of  his  title.  If,  there- 
fore, he  is  required  to  prove  one  of  the  essen- 
tial elements  of  a  good  title  as  against  the 
creditor  who  has  shown  that  the  deed  was 
void  because  it  was  fraudulent,  why  not  the 
other?  It  will  not  do  to  say  that  the  law  will 
not  Impute  wrong  or  evil  to  any  one,  and 
will  not,  therefore,  presume  that  his  pur- 
chase was  not  bona  flde,  in  the  absence  of 
proof  to  the  contrary,  because  this  .would 
contravene  the  express  provision  of  the  stat- 
ute, which  declares  that  the  deed  shall  be 
utterly  void  and  of  no  effect  unless  it  appears 
that  the  title  had  been  acquired  by  a  bona 
fide  purchaser  for  value,  and  without  notice  of 
the  fraud.  In  the  original  statute  of  13  ESlza- 
beth,  and  In  our  act  of  1715,  what  is  now  sec- 
tion 1548  of  the  Code  of  1883,  was  a  proviso 
to  the  preceding  sections  of  those  statutes  in 
regard  to  fraudulent  conveyances.  In  Elgen- 
brun  V.  Smith,  08  N.  C.  215,  4  8.  E.  126,  this 
court  says:  "The  rule  is  that  the  purchaser, 
knowing  of  the  judgment,  must  purchase 
with  the  view  and  purposc^to  defeat  the  cred- 
itor's execution;  and,  if  he  does  It  with  that 
purpose,  it  is  fraudulent,  notwithstanding  he 
may  give  a  full  price.  The  question  of  fraud 
depends  npon  the  motive.  The  purchase 
must  be  bona  fide  as  well  as  ni)on  good  con- 
BlderatloD.  This  was  the  rule  as  declared  by 
Lord  Mansfield  upon  repeated  occasions."  In 
Tredwell  v.  Graham,  88  N.  C.  214,  this  court, 
through  RuflSn,  J.,  says:  "As  said  by  Pear- 
son, C.  J.,  in  Cansler  v.  CJobb,  77  N.  C.  30, 
wben  a  grantor  executes  a  deed  with  intent 
to  defraud  his  creditors,  the  grantee  can  only 
protect  his  title  by  showing  that  be  is  a  pur- 
chaser for  a  valuable  consideration,  and  with- 
out notice  of  the  fraudulent  Intent  on  the 
part  of  his  grantor."  In  Davis  v.  Council,  92 
N.  C.  730,  it  is  said  by  the  court,  through 
Smith.  C.  J.:  "The  proposition  itself  Is  an 
tniperfpct  statement  of  the  principle  of  law, 
as  it  omits  the  material  qualification  that 
such  purchaser  should  not  have  had  notice  of 
the  fraudulent  character  of  the  title  of  the 
party  from  whom  he  derives  his."  Citing 
Code  1883,  t  1548.  In  Odom  v.  Riddick,  104 
N.  C.  621,  10  8.  B.  600.  7  L.  R.  A.  118,  17 
Am.  St.  Rep.  686,  it  Is  said  that  "a  purchaser 


for  value  from  one  whose  deed  la  declared 
by  the  Jury  to  be  fraudulent  and  void  gets  a 
good  title.  If  he  has  no  notice  of  the  fraud  in 
his  vendor's  deed."  Bigelow,  referring  to  this 
subject,  says:  "But  It  may  still  be  thought 
necessary  to  inquire  whether  the  plaintiff  him- 
self has  really  sustained  the  burden  of  proof, 
so  as  to  require  the  defendant  to  come  to  the 
support  of  his  defense,  by  merely  showing 
fraud.  It  may  be  asked  if  the  plaintiff  ought 
not  to  go  further,  and,  though  he  has  made  a 
case  of  fraud  in  the  grantor,  offer  some  defi- 
nite evidence  of  notice,  or,  what  for  the  pres- 
ent purpose  Is  the  same  thing,  that  the  con- 
veyance to  the  defendant  was  voluntary.  The 
answer  of  the  authorities,  though  not  with- 
out here  and  there  a  discordant  note.  Is  that 
evidence  of  the  fraud  is  enough,  and  this 
whether  the  case  be  one  of  fraud  fin  credit- 
ors, or  fraud  on  a  vendor.  Such  Is  the  better 
answer  in  those  states  in  which,  in  cases  of 
fraud  upon  creditors,  notice  to  the  purchaser 
is  sufficient  to  defeat  his  title."  1  Big.  Fraud, 
p.  131. 

But  we  think  the  question  Is  directly  pass- 
ed upon  and  settled  in  two  cases  by  this 
court.  In  Saunders  v.  Lee,  101  N.  C.  7,  7  8. 
E.  592,  the  court  says:  "In  Gahee  v.  Sneed, 
21  N.  C.  833,  it  is  held  that,  when  a  purchas- 
er from  a  fraudulent  grantee  seeks  relief  on 
the  ground  that  he  is  an  innocent  purchaser 
without  notice,  he  must  deny  notice,  and  so 
be  must  in  an  answer  when  be  sets  up  the 
same  defense  to  the  bill  of  an  Impeaching, 
creditor;"  and  Gaston,  J.,  delivering  the  opin- 
ion, after  thus  stating  the  rule,  adds:  "The 
want  of  notice  is  an  essential  part  of  his 
equity  In  the  one  case,  and  of  his  defense  in 
the  other,  and  It  is  a  general  rule  in  pleading 
that  whatever  is  essential  to  the  right  of  the 
party  must  be  averred  by  blm."  It  would 
appear  from  these  cases  that  whatever  must  - 
exist  in  order  to  protect  the  title  must  be 
averred  and  proved  by  him  who  holds  that  ti- 
tle. The  burden  is  with  him.  But  not  so 
when  It  is  sought  to  convert  one  Into  a  trus- 
tee because  he  bought  with  notice.  In  the 
former  case  the  title  Is  deemed  to  be  bad 
until  it  Is  shown  to  be  good.  In  the  latter 
case  the  title  is  presumed  to  be  good  until  It 
Is  shown  to  be  bad  by  him  who  would  assail 
It  In  Wade  v.  Saunders,  70  N.  C.  275,  Pear- 
son, C.  J.,  for  the  court,  says:  "The  finding 
of  the  Juiy  'that  the  deed  executed  by  Aaron 
Saunders  to  his  son  Jesse  Saunders  was  not 
bona  fide,  but  was  fraudulent  and  done  with 
purpose  to  defraud  his  creditors,'  disposes  of 
the  other  points  made  In  the  case  on  the  part 
of  the  defendants;  for  how  can  Romulus  F. 
Saunders,  who  claims  under  Jesse,  the  fraud- 
ulent donee,  stand  upon  fairer  ground  than 
he  does,  except  as  a  purchaser  for  valuable 
consideration,  and  without  notice  of  the 
fraud  attempted  to  be  done  by  the  said  Jesse 
and  his  father,  the  defendant  Aaron?  There 
was  no  evidence  of  his  being  an  innocent 
purchaser."  In  the  same  case  (plaintitrs  ap- 
peal), page  279,  Pearson,  C.  J.,  for  the  court. 
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says:  "We  have  not  been  able  to  see  the 
force  of  his  honor's  reasoning  In  regard  to 
the  legal  effect  of  the  two  deeds  of  Jesse  to 
Romulus  Saunders,  or  how  the  legal  efFect 
of  the  deeds  could  be  at  all  affected  by  the 
fact  that  the  'existence  of  this  prima  facie 
title  had  been  brought  to  the  notice  of  the 
court  by  the  plaintiffs  themselves.'  Had  the 
plaintiffs  demanded  judgment  that  these  two 
deeds  be  canceled  In  order  to  remove  a  cloud 
from  the  title,  then  Romulus  F.  Saunders 
would  have  been  a  necessary  pirty;  and,  al- 
though the  deed  from  Aaron  to  Jesse  was 
deemed  void,  still  Romulus  would  be  allowed 
to  protect  his  title  by  showing  that  he  was  a 
bona  fide  purchaser  for  valuable  considera- 
tion, without  notice  of  the  fraud  that  vitiates 
the  deed  to  Jesse,  but  the  onus  probandl 
would  have  been  on  him,  and  prima  facie  his 
title  would  be  affected  by  the  same  infirmi- 
ty." 

The  plea  that  the  defendant  la  a  purchaser 
for  value  and  without  notice  is  In  the  nature 
of  a  plea  of  confession  and  avoidance,  and 
the  matter  in  avoidance  is  to  be  proved  by 
the  party  pleadhig  it  If  It  be  aaid  that  the 
purchaser  in  that  case  will  be  required  to 
prove  a  negative,  the  answer  is  that,  though 
somewhat  negative  in  form.  It  is  an  affirm- 
ative plea  in  substance;  and,  besides,  it  la 
peculiai-ly  within  the  purchaser's  knowledge 
whether  he  had  notice,  or  not,  of  the  fraud, 
and  he  can  now  testify  In  his  own  behalf. 
We  think  this  view  of  the  case  is  sustained 
by  authority.  In  Boone  ▼.  Chiles,  10  Pet 
210,  it  is  said:  "But  stiU  this  will  not  be 
done  on  mere  averment  or  allegation.  The 
protection  of  such  bona  fide  purchaser  Is 
necessary  only  when  the  plaintiff  has  a  prior 
equity,  which  can  be  barred  or  avoided  only 
by  the  union  of  the  legal  title  with  an  equi- 
ty arising  front  the  payment  of  the  money, 
and  receiving  the  conveyance  without  notice, 
and  a  clear  conscience.  It  is  setting  up  mat- 
ter not  In  the  bill.  A  new  case  Is  presented, 
not  responsive  to  the  bill,  but  one  founded  on 
a  right  and  title  operating,  If  made  out,  to 
bar  and  avoid  the  plaintiff's  equity,  which 
must  otherwise  prevail.  The  answer  setting 
it  up  Is  no  evidence  against  the  plahitlff, 
who  Is  not  bound  to  contradict  or  rebut  it 
It  must  be  established  affirmatively  by  the 
defendant,  independently  of  bis  oath,  •  •  • 
Such  is  the  case  which  must  be  stated  to 
(five  a  defendant  the  benefit  of  an  answer  or 
plea  of  an  Innocent  purchase  without  notice. 
The  case  stated  must  be  made  out.  Evidence 
will  not  be  permitted  to  be  given  of  any  other 
matter  not  set  out."  In  Jewett  v.  Palmer,  7 
Johns.  Ob.  65, 11  Am.  Dec  401,  the  court  lays 
down  the  following  rule:  "To  8upi>ort  the 
plea  of  a  bona  fide  purchaser  without  no- 
tice, the  defendant  must  aver  and  prove  not 
only  that  he  had  no  notice  of  the  plaintiff's 
rights  before  his  purchase,  but  that  he  had 
actually  paid  the  money  before  such  notica" 
In  Weber  t.  Rotbchild.  16  Or.  890,  391,  IS 


Paa  C53,  3  Am.  St  Rep.  162,  It  Is  said: 
"Here  the  defendant  Rothchild,  has  alleged 
facts  in  one  part  of  his  answer  tending  to 
show  that  he  is  a  bona  fide  purchaser  for 
value,  without  notice  of  this  property,  but 
be  lias  offered  no  evidence  whatever  on  those 
issues.  The  plea  of  a  bona  fide  purchaser 
for  value,  as  here  alleged.  Is  an  affirmative 
defense  Interposed  by  the  defendant,  and  in 
this  connection  It  is  not  perceived  that  it 
differs  from  other  affirmative  defenses.  The 
party  having  the  afiirmative  of  the  issue 
must  offer  evidence  to  support  it  Another 
rule  of  law,  equally  elementary,  which  is 
frequently  applied  in  such  cases,  la  that, 
when  a  fact  is  peculiarly  within  the  knowl- 
edge of  a  party,  he  must  furnish  the  neces- 
sary evidence  of  such  fact"  The  case  Just 
cited  quotes  with  approval  Tredwell  v.  Gra- 
ham, 88  N.  C.  208.  In  Young  v.  Schofield. 
132  Mo.  663,  34  S.  W.  499,  it  is  said:  "Inas- 
much as  the  averment  or  defense  of  being 
'an  innocent  purchaser'  is  an  affirmative  al- 
legation or  plea,  so  must  the  evidence  of- 
fered In  its  support  be  of  the'  like  nature. 
As  the  allegation  must  be  affirmatively  plead- 
ed, so,  also,  must  it  affirmatively  be  proved. 
The  onus  lies  on  the  pleader."  In  Eklwards ' 
V.  Ry.  Co.,  82  Mo.  App.  101,  the  court  says: 
"A  question  is  made  here  as  to  where  the 
burden  of  proof  was  on  the  question  of  the 
plaintiff's  being  an  Innocent  purchaser  with- 
out notice  of  the  prior  unrecorded  deed.  Or- 
dinarily the  burden  would  be  on  the  party 
whose  case  depends  on  his  Innocence  and 
lack  of  notice.  Here  the  plalntifrs  claim  of 
title  being  by  a  subsequent  deed  is  Invalid, 
unless  be  can  establish  that  he  was  an  In- 
nocent purchaser." 

We  do  not  cite  these  anthorlties  as  con- 
trolling upon  us  in  the  interpretation  of  our 
statute,  but  as  stating  and  applying  the  gen- 
eral rule  in  regird  to  pleading  and  proof, 
that  he  who  would  avail  himself  of  a  fact 
which  Is  necessary  to  protect  hla  right  or 
title  must  aver  and  prove  the  fact  The 
solution  of  this  question  depends  somewhat 
upon  the  phraseology  of  the  statute  against 
fraudulent  conveyances,  and  the  decisions  of 
the  courts  of  other  states  and  any  rule  which 
may  be  supposed  to  have  prevailed  at  com- 
mon law  cannot  be  safely  followed,  as  onr 
statute  Is  not  in  all  respects  like  the  statutes 
of  other  states,  or  in  strict  accordance  with 
the  common-law  principle.  The  rules  of  evi- 
dence, including  the  burden  of  proof,  to  be 
applied  In  the  trial  of  a  case,  are  a  part  of 
the  law  of  the  remedy,  and  will  be  supplied 
by  the  lex  fori,  especially  when  the  cause  of 
action  is  founded  upon  a  local  statute.  We 
must  follow  our  own  decisions  upon  the  sub- 
ject In  the  case  of  Jones  ▼.  Simpson,  116 
U.  S.  616,  6  Sup.  Ot  538,  29  L^  Ed.  742,  to 
which  we  have  been  referred,  the  court  fol- 
lowed, as  It  was  bound  to  do,  the  decisions  of 
the  Supreme  Court  of  Kansas  in  constminff 
the  statute  of  that  state,  which  by  Its  very 
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terms  implied  tbat  tbe  burden  of  proof  should 
rest  upon  the  creditor  or  the  party  attack- 
ing the  conveyance.  The  court  was  not  call- 
ed upon  to  state  the  rule  as  to  the  burden 
of  proof,  except  as  It  had  been  settled  by  the 
courts  of  that  state  In  construing  its  stat- 
utes. In  Bamberger  t.  Scboolfleld,  160  U. 
S.  149,  16  Sup.  Ct  225,  40  U  Ed.  374,  what  is 
said  by  the  court  with  reference  to  the  bur- 
den of  proof  does  not  relate  to  the  notice  of 
tbe  fraud,  but  to  the  fraud  itself;  and,  of 
course,  tbe  burden  to  establish  the  latter 
was  placed  upon  the  contesting  creditor.  In 
Belger  t.  Davis,  67  N.  C.  185,  Lassiter  v.  Da- 
vis, 64  N.  C.  498,  and  tbe  class  of  cases  of 
which  they  are  the  leading  representatives, 
the  question  as  to  the  burden  of  proof  was 
not  involved.  Tbe  court  decides  in  those 
cases  merely  that  the  fraudulent  conveyance 
Is  void  unless  it  appears  that  the  vendee 
was  not  a  party  to  the  fraud,  or  purchased 
without  any  notice  of  the  fraudulent  intent. 
Deveries  v.  Phillips,  63  N.  C.  53. 

There  was  error  in  placing  the  burden  of 
proof  as  to  notice  upon  the  plalntifC,  for 
wbicb  a  new  trial  is  awarded.    New  trial. 

DOUGLAS,  J.  (dissenting).  From  reason 
and  authority,  it  seems  to  me  that  the  learn- 
ed judge  below  was  right  in  saying  that, 
when  the  purchaser  has  shown  that  he  has 
paid  a  fair  price  for  the  goods,  tbe  burden 
then  shifts  back  to  tbe  plaintiff  to  shdw  that 
tbe  purchaser  had  knowledge  of  the  fraudu- 
lent intent  of  the  vendor.  The  mere  fact  that 
a  fair  price  is  paid  is  in  itself  the  strongest 
evidence  of  good  faith.  It  may  be  said  that 
tbe  vendee  knows  whether  or  not  he  knew 
of  tbe  vendor's  fraudulent  intent,  and  that  be 
can  disprove  such  knowledge  by  bis  own  tes- 
timony. This  is  the  only  way  such  a  nega- 
tive can  be  proved,  but  is  it  any  easier  for 
tbe  vendee  to  prove  bis  want  of  knowledge, 
than  for  tbe  plaintUF  to  prove  bis  knowledge? 
Tbat  the  vendee  bad  knowledge  might  be 
proved  by  one  witness,  but  a  thousand  wit- 
nesses could  not  prove  that  be  bad  no  knowl- 
edge. All  that  they  could  prove  would  be 
that  they  did  not  give  him  any  Information  to 
put  him  on  notice,  and  that  be  had  no  knowl- 
edge as  far  as  they  knew.  Suppose  the  ven- 
dee should  die;  ought  the  widow  and  orphan 
child  to  be  deprived  of  the  property,  the  full 
value  of  which  had  been  honestly  paid,  on 
tbe  unsupported  admission  of  a  self-con- 
fessed swindler  that  he  bad  sold  the  property 
with  tbe  intent  to  thereafter  fraudulently 
misapply  the  proceeds?  "Who  could  swear, 
wf  bis  own  knowledge,  tbat  the  deceased  ven- 
dee bad  no  knowledge  of  such  intent?  Do 
we  not  eflectnally  deprive  a  man  of  his  right 
when  we  deprive  him  of  all  opportunity  of 
asserting  that  right?  It  may  be  said  again 
that  "hard  cases  are  the  uicksands  of  the 
law,"  but  that  celebrated  expression  of  Chief 
Justice  Pearson  is  no  authority  for  creating 
quicksands.  The  few  remaining  hours  of  the. 
tnm  give  me  no  time  for  the  examination 


and  citation  of  authorities,  and  so  I  must 
content  myself  with  a  simple  statement  of 
my  personal  views. 


(133  N.  C.  743) 
MORGAN  «t  aL  T.  BOSTIO  et  at 
(Supreme  Court  of  North  Carolina.    Juie  9,  ■ 
1903.) 

FRAUDULENT  CONVETANCBS  —  BURDEN  07 
PROOF— US  PENDENS— PLBADINQS— EFFECT 
—PURCHASE  BEFORE  COMPUAINT  FILED. 

1.  The  burden  of  proring  that  a  conTef  ance 
was  made  with  intent  to  hinder,  delay,  or  defeat 
creditors  of  the  grantor  was  on  plaintiS,  suing 
to  set  it  aside. 

2.  Code  1883,  f  1545,  provides  that  conv^- 
ances  made  to  defraud  creditors  shall  be  ab- 
solutely Toid;  and  section  1548  provides  that 
the  preceding  section  shall  not  avoid  conveyan- 
ces made  in  good  faith,  qn  a  good  consideration, 
to  any  person  not  having  notice  of  the  fraud. 
Held  tbat,  where  a  purchaser  of  land,  convey- 
ed in  fraud  of  creditors,  claimed  to  be  a  bona 
fide  purchaser  without  notice,  the  burden  of 
proof  of  such  fact  wag  on  him. 

8.  Code  1883,  §  229,  provides  that.  In  an 
action  affecting  the  title  to  real  estate,  the 
plaintifC  may  file  with  the  clerk  of  each  county 
in  which  the  property  is  situated  a  notice  of  the 
pendency  of  the  action,  containing  the  names  of 
the  parties,  the  object  of  the  action,  and  the 
description  of  the  property  in  that  coun^  af- 
fected thereby,  and  from  the  time  of  filing,  only, 
shall  the  pendency  of  the  action  be  constructive 
notice  to  a  pxu'chaser  or  incumbrancer.  Held 
that,  where  the  action  is  pending  in  the  county 
in  which  the  land  is  situated,  if  the  pleadings 
describe  the  land  with  reasonable  certainty,  and 
contain  the  names  of  the  parties,  the  object  of 
the  action,  etc.,  the  filing  thereof  constitutes  a 
sufflcieut  lis  pendens  to  impart  notice  to  subse- 
quent purchasers  or  incumbrancers. 

4.  Code  1883,  {  229,  provides  that,  in  an  ac- 
tion affecting  title  to  real  property,  the  plain- 
tiff at  the  time  of  filing  the  complaint,  or  at 
any  time  thereafter,  may  file  a  lis  pendens,  and 
that  from  the  time  of  filing,  only,  shall  the 
pendency  of  the  action  be  constructive  notice 
to  the  purchaser  or  incumbrancer  of  the  prop- 
erty affected  thereby.  Held  that,  since  a  lis 
pendens  filed  prior  to  the  filing  of  the  complaint 
becomes  operative  only  on  the  filing  of  the 
complaint,  a  purchaser  of  the  property,  without 
knowledge  of  the  action,  after  the  filing  of  the 
lis  pendens,  but  before  the  filing  of  the  com- 
plaint, was  not  charged  with  constructive  notice 
thereby. 

Appeal  from  Superior  Gonrt,  Buncombe 
(younty;  CoundU,  Judge. 

Action  by  J.  P.  Morgan  and  others  against 
J.  B.  Bostlc  and  others.  From  a  Judgment 
in  fovor  of  plaintiffs,  defendants  appeal. 
Judgment  reversed  as  to  defendant  O.  H. 
Yeatman. 

Frank  Carter  and  T.  H.  Cobb,  for  appel- 
lants. Merrimon  &  Merrlmon  and  Tucker 
&  Murpby,  for  appellees. 

CONNOR,  J.  This  action  was  brought  by 
tbe  plaintiffs,  creditors  of  the  defendant  J.  B. 
Bostlc,  against  him  and  the  defendants  Miller 
and  Weaver,  for  the  purpose  of  having  tbe 
two  last  named  declared  trustees  for  tbe  ben- 
efit of  plaintiffs  In  respect  to  tbe  title  of  cer- 
tain real  estate.    Summons  was  issued  March 

Y 1.  See  Fraudnlant  ConvsyaaMs,  vol.  M,  Cent. 
Dig.   SJ  798.  80S. 
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8,  1898,  and  served  on  defendants  fhe  same 
day.  The  plaintiffs  the  same  day  filed  in  the 
office  of  tbe  clerk  of  the  superior  court  of  Bun- 
combe county  a  notice  of  lis  pendens,  in  proi>- 
er  form,  containing  a  sufiSclent  description  of 
the  land  sougltt  to  be  subjected,  and  tbe  pur- 
pose for  which  tbe  action  was  brought;  tbe 
land  being  situate  in  Buncombe  county.  The 
original  complaint  was  filed  in  the  office  of 
the  clerk  of  the  superior  court  of  Buncombe 
county  February  15,  1899.  An  answer  was 
filed  by  the  defendants,  denying  the  materi- 
al allegations  of  tbe  complaint  At  April 
term,  1902,  of  said  court,  plaintiffs  secured 
an  order  making  C.  H.  Yeatman  a  party  de- 
fendant Summons  was  duly  issued  and 
served  upon  Yeatman  May  16,  1902.  Plain- 
tiffs filed  an  amended  complaint,  alleging 
that  the  defendant  Bostlc  was  the  beneficial 
owner  of  the  land  described  in  the  complaint, 
the  legal  title  being  in  one  C.  S.  Baylls,  of 
New  York;  that  Bostic  became  entitled  to 
the  said  land  in  a  trade  made  between  Baylls 
and  himself,  but,  being  insolvent  the  legal 
title  remained  in  Baylls,  with  the  under- 
standing that  he  was  to  convey  the  same  to 
such  person  as  Bostic  might  direct;  that  this 
arrangement  was  made  by  the  said  Bostic 
with  Intent  to  prevent  his  creditors  from 
reaching  the  said  land,  to  hinder,  delay,  and 
defraud  them  in  the  collection  of  their  debts; 
that  tbe  said  land  was  worth  about  $5,000; 
that  thereafter  the  said  Bostic  entered  into 
an  agreement  with  the  defendants  Weaver 
and  Miller,  in  the  name  of  the  J.  B.  Bostic 
Company,  a  corporation  organized  by  tbe 
said  Bostic,  by  which  be  agreed  to  sell  tbe 
said  land  to  tbe  defendants  Weaver  and  Mil- 
ler for  $1.^,  and  to  have  a  deed  made 
therefor  by  the  said  Baylls,  and  with  the 
further  agreement  that,  after  the  $1,250  was 
paid  back  to  Weaver  and  Miller  from  tbe 
sale  of  tbe  land,  the  balance  of  the  proceeds 
would  be  equally  divided  between  the  Bos- 
tic Company  and  Weaver  and  Miller;  that 
pursuant  to  said  arrangement  the  said  Baylls 
conveyed  the  said  land,  known  as  the  "Bede 
Smith  Farm,"  to  said  defendants;  that  this 
arrangement  was  made  and  the  deed  execut- 
ed with  intent  to  binder,  delay,  defeat,  and 
defraud  tbe  creditors  of  Bostic,  and  the  de- 
fendants Weaver  ind  Miller  had  notice  there- 
of; that  thereafter,  on  the  18th  of  October, 
1898,  the  defendants  Weaver  and  Miller  con- 
veyed the  land  to  C.  H.  Yeatman  for  the  con- 
sideration as  recited  In  the  deed  of  $3,000,  and 
Yeatman  bad  notice  at  tbe  time  of  the  execu- 
tion of  the  deed  of  the  pendency  of  said  action 
by  the  lis  pendens  filed  therein;  that  on  the 
same  day,  to  wit,  October  18,  1898,  the  said 
Yeatman  conveyed  to  Weaver  and  Miller 
certain  lots  In  the  city  of  Asheville  for  the 
recited  consideration  of  ^3,000.  The  plain- 
tiffs allege  that,  by  reason  of  these  facts, 
they  were  entitled  to  have  Yeatman  declared 
a  trustee  for  their  benefit  The  defendants 
denied  the  material  allegations  In  tbe  com- 
plaint, and,  for  a  further  defense,  alleged 


that  the  defendants  Weaver  and  Mlfler  pur- 
chased the  land  from  the  J.  B.  Bostic  Com- 
pany, a  corporation,  and  that  the  deed  was 
made  to  them  by  Baylls;  that  at  the  time 
of  the  purchase  neither  of  them  knew  that 
Bostic,  individually,  had  any  interest  In  the 
land,  and  they,  and  all  of  them,  denied  ex- 
pressly that  be  had  any  such  Interest  Tb^ 
further  denied  that  the  defendants,  or  either 
of  them,  had  any  knowledge  of  tbe  insolven- 
cy of  Bostic;  that  their  purchase  of  the 
land  was  in  good  faith  and  for  full  value 

There  was  testimony  tending  to  show  that 
some  time  during  the  year  1897,  Bostic,  being 
insolyeot,  negotiated  a  trade  with  Baylls, 
and,  as  a  part  of  the  consideration  and  pay 
for  his  services  In  the  matter,  he  was  to  have 
the  title  to  the  Bede  Smith  farm;  that  the 
title  was  to  remain  in  Baylls,  to  be  conv^ed 
to  such  person  as  Bostic  might  name.  It 
further  appeared  that  some  time  during  the 
year  1895  Bostic  secured  a  charter  for  and  or- 
ganized a  corporation  under  the  name  of  J. 
B.  Bostic  Co.;  that  100  shares  of  stock  were 
subscribed  for,  of  which  15  were  taken  by 
J.  B.  Bostic,  trustee  for  G.  P.  Bostic,  35  by 
B.  P.  Bostic,  and  30  by  B.  P.  Bostic;  that  J. 
B.  Bostic  was  elected  manager  of  tbe  corpo- 
ration, at  a  salary  of  $1,800  per  year;  that 
the  contract  with  Baylls  was  made  by  the  J. 
B.  Bostic  Company,  and  the  contract  with 
Weaver  and  Miller  was  made  by  the  said 
company;  that  the  defendant  Bostic  was  the 
manager  of  the  corporation,  and  sold  the  land 
to  the  defendants  Weaver  and  Miller,  who 
paid  $1,250  therefor.  There  was  evidence, 
tending  to  show  that  tbe  value  of  the  land 
was  In  excess  of  this  amount  The  defend- 
ant Yeatman  swore  that  he  had  no  knowl- 
edge or  notice  of  the  pendency  of  this  suit 
at  tbe  time  he  bought  the  land  and  took  title 
thereto.  The  plaintiffs  contended  that  the 
organization  of  the  T.  B.  Bostic  Company  was 
had  with  the  intent  to  cover  up  the  property 
of  J.  B.  Bostic,  and  remove  it  from  tbe  reach 
of  his  creditors,  and  that  it  was  a  fraudulent 
contrivance  for  that  purpose.  The  defend- 
ants denied  that  they  had  any  notice  or 
knowledge  thereof,  and  allege  that  they  are 
bona  fide  purchasers  for  value. 

The  court  submitted  tbe  following  issues  to 
tbe  Jury:  "(1)  Did  the  defendant  7.  B.  Bos- 
tic cause  to  be  executed  to  his  codefendants. 
Weaver  and  Miller,  tbe  deed  set  out  in  the 
complaint?  Yes.  (2)  Did  tbe. J.  B.  Bostic 
Company  cause  to  be  executed  to  tbe  defend- 
ants Weaver  and  Miller  the  deed  set  out  In 
the  complaint?  .  (3)  Was  the  deed  ex- 
ecuted with  the  intent  to  hinder,  delay,  de- 
feat and  defraud  tbe  creditors  of  J.  B.  Boa- 
tic?  Yes.  (4)  Were  tbe  defendants  Weaver 
and  Miller  bona  fide  purchasers  ot  the  land 
described  in  said  deed,  for  value,  and  with- 
out notice  of  or  participation  in  any  fraud, 
if  there  was  any,  on  the  part  of  J.  B.  Bostic, 
or  J.  B.  Bostic  Company,  to  hinder,  delay, 
defeat  and  defraud  the  creditors  ot  said 
i.  B.  Bostic?    No.** 
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Upon  tbe  coming  in  ot  the  verdict,  tbe 
court  roidered  Judgment  declaring  that  the 
defendants  Wearer  and  Miller  took  title  to 
the  land  in  trust  for  tbe  creditors  of  Bostic, 
and  that  Yeatman  purchased  with  notice  of 
tbe  pendency  of  this  action,,  and  was  fixed 
with  linowledge  thereof,  and  held  the  title 
to  the  said  land  upon  tbe  same  trust  There 
were  numerous  requests  for  instructions  by 
both  tbe  plaintiff  and  defendant,  many  of 
them  becoming  immaterial  by  reason  of  the 
finding  of  tbe  Ju^y  upon  tbe  first  Issue. 
Among  other  Instructions  given  the  Jury,  bis 
honor  charged  them,  at  the  request  of  tbe 
defendants,  "that  tbe  burden  of  proof  Is  upon 
tbe  plaintiffs  to  satisfy  tbe  Jury  that  J.  B. 
Bostic  caased  C.  S.  Baylis  to  execute  tbe  deed 
described  in  tbe  complaint  witb  intent  to  bin- 
der, delay,  defeat,  and  defraud  tbe  creditors 
of  the  said  J.  B.  Bostic,"  and,  unless  they  did 
so  satisfy  them,  they  should  ans.wcr  the  third 
issue  "No."  He  also  charged  the  Jury  that 
tbe  burden  of  the  first  issue  was  upon  the 
plaintiffs.  Upon  tbe  fourth  issue  he  charged 
the  Jury  that  tbe  burden  was  upon  the  de- 
fendants Weaver  and  Miller  to  show  that  at 
the  time  they  purchased  this  land  they  did  it 
In  good  faith,  without  notice  of  any  purpose 
ot  Bostic  to  binder,  delay,  defeat,  and  de- 
fraud bis  creditors,  and  that  they  purchased 
it  for  value;  that  If  they  did  satisfy  tbe 
Jury  that,  at  the  time  they  purchased  tbe 
land,  they  knew  of  it  and  its  condition,  and 
that  they  exercised  their  best  Judgment  In 
ascertaining,  what  tbe  land  was  really  worth, 
and  after  doing  so  they  considered  it  not 
worth  more  than  $1,250,  allowing  to  them- 
selves wbat  would  be  a  reasonable  margin  to 
be  made  upon  tbe  land  as  an  investment, 
they  would  be  purchasers  for  value,"  within 
the  meaning  of  the  law;  that,  In  order  to 
protect  themselves  against  a  prior  donor  or 
creditor,  they  must  prove  a  fair  considera- 
tion; that  tbe  court  adopted  in  tbia  connec- 
tion tbe  language  used  by  tbe  Supreme  Court 
In  Worthy  v.  Caddell,  76  N.  C.  82,  which  had 
been  read  to  tbe  Jury  and  commented  upon. 

We  are  of  opinion  that  his  honor  correctly 
Instructed  tbe  Jury  In  regard  to  tbe  burden 
of  proof.  It  Is  well  established  by  decisions 
of  this  court  that,  if  one  executes  a  deed  or 
enters  into  -an  arrangement  for  tbe  purpose 
of  defrauding  his  creditors,  tbe  grantee  will 
take  the  title  to  tbe  land  conveyed  subject  to 
tbe  claims  of  tbe  creditors  of  his  grantor, 
unless  he  shall  show  by  a  preponderance  of 
evidence  that  he  purchased  for  full  value, 
and  without  notice  of  the  fraudulent  purpose 
and  Intent  on  the  part  of  his  grantor.  Sec- 
tion 1543  of  the  Code  of  18S3  declares  "that 
all  deeds  and  other  conveyances  which  might 
be  contrived  and  devised  of  fraud  witb  the 
purpose  to  delay,  hinder  and  defraud  credit- 
ors and  others  of  their  Just  and  lawful  ac- 
tions and  debts,  shall  be  deemed  and  taken 
to  be  utterly  void  and  of  no  effect."  Section 
1548,  Code  1883,  declares  that  nothing  con- 
tained in  the  preceding  section  shall  be  con- 
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strued  to  impeach  or  make  void  any  convey- 
ance bona  fide  made,  and  upon  and  for  good 
consideration,  to  any  person  not  having  no- 
tice of  such  fraud.  This  section  has  been 
frequently  construed,  and  It  would  seem  to 
be  settled  that,  if  one  would  take  advantage 
of  the  provision  in  favor  of  bona  fide  pur- 
chasers for  value  without  notice,  he  must  al- 
lege and  prove  such  fact  as  will  brbig  him 
within  the  exception.  In  Wade  v.  Saunders, 
70  N.  0.  270,  Pearson,  0.  J.,  says:  "The  find- 
ing of  tbe  Jury  that  the  deed  executed  by 
Aaron  Saunders  to  his  son  Jesse  Saunders 
was  not  bona  fide,  but  was  fraudulent  and 
done  witb  tbe  purpose  to  defraud  bis  credit- 
ors,' disposes  of  tbe  other  points  made  in 
the  case  on  the  part  of  tbe  defendants,  for 
how  can  Romulus  F.  Saunders,  who  claims 
under  Jesse,  the  fraudulent  donee,  stand  up- 
on fairer  ground  than  he  does,  except  as  a 
purchaser  for  valuable  consideration,  and 
without  notice  of  the  fraud  attempted  to  be 
done  by  tbe  said  Jesse  and  his  father,  the 
defendant  Aaron?  There  was  no  evidence  of 
bis  being  an  Innocent  purchaser."  In  tbe 
same  case,  upon  the  appeal  by  tbe  plaintiffs, 
the  Chief  Justice  says:  "Romulus  would  be 
allowed  to  protect  bis  title  by  showing  that 
he  was  a  bona  fide  purchaser  for  valuable 
consideration,  without  notice  of  tbe  fraud 
which  vitiates  tbe  deed  to  Jesse,  but  tbe  onus 
probandl  would  be  on  him,  and  prima  facie 
his  title  would  be  affected  by  the  same  In- 
firmity." In  Tredwell  v.  Graham,  88  N.  0. 
208,  Rufflu,  J.,  says:  "When  a  grantor  exe-* 
cutes  a  deed  with  intent  to  defraud  his  cred- 
itors, tbe  grantee  can  only  protect  his  title, 
by  showing  that  he  is  a  purchaser  for  a  valu- 
able consideration,  and  without  notice  of  a 
fraudulent  intent  on  tbe  part  of  bis  grantor." 
Saunders  v.  Lee,  101  N.  C.  8,  7  S.  E.  590. 
See  Cox  v.  Wall  &  Huske  (at  this  term)  44  S. 
B.  636. 

We  think  that,  upon  tbe  whole  record,  tils 
honor's  instructions  to  the  Jury  are  sustained 
by  the  authorities. 

There  is,  however,  a  question  presented  In 
tbe  appeal  In  which  we  concur  with  the  de- 
fendants. There  is  no  evidence  that  Yeat- 
man bad  any  other  notice  than  such  as  was 
given  by  the  filing  of  the  lis  pendens.  No  is- 
sue was  submitted  to  the  Jury  In  that  re- 
spect, and  we  do  not  think  it  necessary  that 
an  issue  should  have  been  submitted.  Tbe 
facts. In  reference  to  Yeatman's  connection 
with  ithe  transaction  are  undisputed,  and  pre- 
sent the  question,  for  the  first  time  in  this 
court,  whether  lis  pendens  should  be  filed  at 
the  time  of  filing  the  complaint?  Code  1883, 
S  229,  provides:  "In  an  action  affecting  tbe 
title  to  real  property,  the  plaintiff— at  the 
time  of  filing  the  complaint,  or  at  any  time 
afterwards,  or  whenever  a  warrant  of  at- 
tachment shall  be  issued,  or  at  any  time  aft- 
erwards, the  plaintiff  or  a  defendant  when 
he  sets  up  an  afiirmative  cause  of  action  in 
his  answer  and  demands  substantive  relief, 
at  tbe  time  of  filing  bis  answer,  or  at  any 
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time  •fterwards,  If  tbe  same  be  Intended  to 
affect  real  property— may  file  witb  tbe  clerk 
of  each  county,  in  wblcb  tbe  property  is  situ- 
ated, a  notice  of  tbe  pendency  of  tbe  action, 
containing  the  names  of  tbe  parties,  tbe  Ob- 
ject of  tbe  action  and  tbe  description  of  tbe 
property   in   that   county  affected   thereby. 

•  •  •  From  the  time  of  filing  only,  shall 
the  pendency  of  the  action  be  constructive 
notice  to  a  purchaser  or  incumbrancer  of  the 
property  affected  tbereby."  This  section  was 
first  considered  In  Todd  r.  Outlaw,  79  N.  C. 
233,  in  which  Bynum,  J.,  says:  "Tbe  defend- 
ant again  Insists  that  Uie  plaintiffs  bad  no- 
tice by  lis  pendens,  in  that  they  purchased 
during  the  pendency  of  an  action  by  Bond 
againbt  Vernoy  to  foreclose  the  mortgage  up- 
on tbe  land  now  in  controversy.  Tbe  prin- 
ciple of  lis  pendens  is  that  the  specific  prop- 
erty must  be  so  pointed  out  by  the  proceed- 
ings as  to  warn  tbe  whole  world  that  they 
meddle  witb  it  at  their  peril,  and  tbe  pend- 
ency of  such  s«it,  duly  prosecuted,'  is  notice 
to  a  purchaser,  so  as  to  bind  his  Interest. 

•  •  •  But  tli«  law  of  lis  pendens  has  been 
greatly  modified  and  restricted  by  the  Code 
of  Civil  Pvocedure,  {  90  (secUon  229).  That 
section  provides  that,  in  an  action  affecting 
the  title  to  real  property,  the  plaintiff,  at  the 
time  of  filing  hi*  complaint,  or  any  time 
afterwards,"  etc.  Referring  to  the  decisions 
in  Badger  v.  Daniel,  77  N.  C.  251,  and  Rollins 
V.  Henry,  7S  N.  C  842,  the  learned  Justice 
«ald  that,  while  he  is  of  the  opinion  that  tbe 
policy  of  tbe  law  would  be  better  carried  out 
by  following  the  English  and  New  York  con- 
struction, thlj  court  has  adopted  a  different 
construction  by  its  decisions,  from  which  he 
does  not  feel  at  liberty  to  dissent  It  is  t^ere 
held  that,  when  tbe  action  is  pending  in  the 
county  where  the  property  is  situated.  It  has 
tbe  force  and  effect  of  Us  pendens,  and  dis- 
penses with  the  statutory  requirements,  or, 
rather,  that  tbe  statute  does  not  apply  to 
such  cases. 

There  can  be  no  question  that  If  the  plain- 
tiffs bad  filed  their  complaint,  setting  forth  a 
description  of  the  property  and  the  purpose 
of  tbe  action,  at  the  time  of  the  Issuing  of 
tbe  summons,  or  at  any  time  prior  to  the  pur- 
chase by  Yeatman,  tbe  pendency  of  the  ac- 
tion would  have  been  notice  to  tbe  world, 
and  he  would  have  taken  title  subject  to  the 
decree  made  In  tbe  cause.  Baird  r.  Balrd, 
62  N.  C.  317;  Dancy  v.  Duncan,  96  N.  C. 
Ill,  1  S.  E.  45S,  in  which  Smith,  a  3.  says, 
"No  change  in  the  rule  Is  brought  about  by 
tbe  statute  presa'lblng  bow  notice  of  a  lis 
pendens  shall  be  given  (Code  1883,  {  229), 
when  the  transaction  is  In  one  and  the  same 
county,  as  In  the  present  case,  and  notice  is 
furnished  in  the  record  in  the  pending  ac- 
tion." In  Spencer  v.  Credle,  102  N.  C.  68, 
78,  8  S.  E.  901,  Avery,  J.,  says:  "While 
strangers  to  tbe  record  are  not  affected  with 
constructive  notice  of  the  pendency  of  an 
action  involving  tbe  title  to  land  lying  In  a 
county  other  tbaa  that  in  which  the  action 


Is  pending,  unless  the  notice  required  nnder 
section  229  of  tbe  Code  has  been  given,  even 
purchasers  for  a  valuable  consideration  are 
affected  with  notice  of  an  action-  brought  In 
the  county  where  tbe  land  lies,  if  the  plead- 
ings describe  it  with  reasonable  certainty, 
and  take  title  subject  to  tbe  final  decree  ren- 
dered In  the  action.  A  different  rule  has 
been  adopted  in  some  other  states  where  tbe 
same  statute  has  been  passed,  but  tbe  law 
has  been  settled  in  this  state  by  the  cases  of 
Todd  V.  Outlaw,  79  N.  C.  235,  and  Badger  v. 
Daniel,  77  N.  C.  251."  In  CoUlngwood  v. 
Brown,  106  N.  0.  862,  10  S.  E  868,  Shep- 
herd, J.,  discusses  the  construction  of  sec- 
tion 229,  and  the  authorities  both  in  this  and 
other  states,  saying:  "We  are  of  the  opinion, 
however,  that  as  to  real  property  there  fa 
but  one  rtde  of  lis  pendens  in  Nortb  Car- 
olina, and  tbat  the  provisions  of  the  Code  of 
1883,  §  229,  are  a  substitute  for  the  common- 
law  rule.  When  tbe  court  beld  In  the  cases 
cited  that  It  was  not  necessary  to  file  a  form- 
al notice  of  Us  pendens  when  the  action  was 
pending  In  tbe  county  In  which  the  land  was 
situated,  we  do  not  understand  tbat  it  Inti- 
mated that  two  rules  of  lis  pendens,  varying 
in  their  extent  and  operation,  prevailed  In 
this  state.  •  •  •  This  consistency  can  be 
secured  by  holding,  as  we  do,  tbat  where  the 
action  is  brought  in  the  county  where  tbe 
land  Is  situated,  and  the  pleadings  contain 
'the  names  of  the  parties,  tbe  object  of  the 
action,  and  tbe  description  of  the  property  to 
be  affected  in  that  county,'  this  is  a  substan- 
tial compliance  with  Code  1883,  {  229,  as  to 
the  filing  of  notice,  and  puts  in  operation  all 
of  the  provisions  of  the  statute.  There  Is  no 
incongrylty  In  thus  holding,  as  tbe  statute 
simply  provides  tbat  tbe  notice  shall  be  filed 
witb  the  clerk,  and  the  place  of  filing  would 
naturally  be  with  tbe  pleadings  in  tbe  ac- 
tion." All  of  these  cases  hold  that.  If  the 
plaintiff  would  bind  purchasers  pendente  lite 
of  lands  lying  in  other  counties  than  that  in 
which  tbe  suit  is  pending,  he  must  file  a 
notice  of  lis.  pendens  in  each  of  such  conn- 
ties.  The  language  of  the  statute  is  explicit 
in  requiring  such  notice  to  be  filed  "at  tbe 
time  of  filing  the  complaint,  or  at  any  time 
afterwards";  this  court  holding  ttat  the  fil- 
ing of  tbe  complaint,  containing  sufiScIent 
description  of  the  property,  operates  as  a  lis 
pendens  In  respect  to  land  lying  In  the  coun- 
ty in  which  the  action  is  pending.  In  Ar- 
rington  v.  Arrlngton,  114  N.  C  151.  159,  19 
S.  E.  351,  Shepherd,  C.  J.,  says:  rrbe  rule 
of  lis  pendens,  while  founded  upon  principles 
of  public  policy,  and  absolutely  necessary  to 
give  effect  to  the  decrees  of  the  courts.  Is 
nevertheless  In  many  Instances  very  harsh  in 
its  operation,  and  one  who  relies  upon  It  to 
defeat  a  bona  fide  purchaser  must  undei^ 
stand  that  his  case  Is  strictlsslml  Juris."  For 
a  long  time,  suits  In  equity  were  deemed 
commenced,  for  tbe  purpose  of  affecting  pur- 
chasers pendente  Ute,  from  the  Issuing  of  tbe 
subpoena.    This  rule  was  so  harsh  and  un- 
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Jast  in  Ha  operation  that  'Mn  the  year  1705 
It  was  provided  by  an  Sbglish  statute  (4 
Anne,  c  16,  |  22)  tbat  no  sabpcena  ahould 
issue  out  ot  a  court  of  equity  until  after  bill 
filed,  except  in  case  of  bill  for  Injunctions  to 
stay  waste,  or  to  stay  suits  at  law  com- 
menced. Since  that  enactment,  the  general 
rule,  both  in  law  and  In  equity,  in  the  ab- 
sence of  notice  of  i>endency,  or  equivalent 
statutes  declaring  a  different  date,  is  that  the 
facts  necessary  to  notice  by  lis  pendens  must 
be  of  record  by  the  filing  of  the  bill,  peti- 
tion, complaint,  or  equivalent  pleading,  and 
jurisdiction  obtained  by  service  of  process 
over  the  defendant  from  whom  the  Interest 
la  acquired  pendente  lite,  before  Us  pendens 
will  commence."  21  Am.  &  Sng.  Enc.  608, 
610.  "A  notice  filed  before  the  filing  of  the 
complaint  will  become  operative  when  the 
complaint  is  filed,  and  is  an  absolute  nullity 
only  during  the  Intervening  period."  Id,  615. 
Id  Stem  v.  O'ConneU,  35  N.  Y.  104,  Hunt,  J., 
traces  the  amendments  to  the  statutes  in 
New  York.  Prior  to  1859  the  Us  pendens 
could  be  filed  at  the  commencement  of  the 
action.  By  an  amendment  made  in  that 
year,  the  time  of  fiUng  was  changed  to  the 
time  of  filing  the  complaint,  as  In  onr  Code 
1883,  !  229.  The  court  says:  "So  marked  a 
change  cannot  be  disregarded.  It  is  evident 
that  the  Legislature  intended  to  prescribe  a 
different  time  or  a  different  occurrence  as 
the  regulating  point  for  fiUng  the  notice." 
Bennett  on  Lis  Pendens,  S  7Z 

The  plaintiffs  do  not  charge  that  Yeatman 
had  any  other  notice  than  that  afforded  by 
the  filing  of  the  lis  pendens  at  the  time  the 
snmmons  issued.  They  concede  that  he  is  a 
purchaser  for  value,  averring  that  be  con- 
veyed to  the  defendants  Weaver  and  Miller 
other  real  estate  as  a  part  of  the  consider- 
ation. Yeatman  swears  that,  at  the  time  be 
purchased  and  took  titie,  he  had  no  notice 
or  knowledge  of  the  i)endency  of  the  action, 
or  infirmity  in  the  title  of  his  grantors.  We 
are  theref(H«  of  the  opinion  that  he,  having 
purchased  prior  to  the  filing  of  the  complaint, 
is  not  affected  by  the  Us  pendens.  The  judg- 
ment of  the  court  below  is  erroneous  in  de- 
claring that  he  holds  the  title  to  the  land 
subject  to  any  trust  which  attached  to  It  in 
the  hands  of  Weaver  and  MUler.  We  do  not 
decide  upon  the  suggestion  in  plaintiffs'  brief 
tbat  they  may  follow  the  land  conveyed  to 
Weaver  and  MlUer  by  Yeatman.  The  judg- 
ment, so  far  as  it  affects  the  defendant  Yeat- 
man, must  be  reversed. 

The  parties  wUl  take  such  final  action  In 
the  case  as  they  may  be  advised.  It  was 
not  necessary  for  the  defendant  Yeatman  to 
ask  for  any  Issue  in  regard  to  the  lis  pendens. 
The  facts  appear  in  the  record.  The  plain- 
tiffs sought  to  charge  the  land  in  his  hands 
by  the  lis  ijcndens.  As  we  have  seen,  not 
having  compUed  with  the  statute,  they  can- 
not do  so. 

There  Is  eiroi; 


on  N.  c.  wo 
SMITH  T.  INGBAH  et  aL 
(Supreme  Coort  ot  North  Carolina.    Jane  11, 
1903.) 

HUSBAND  AND  WIF&-CONVETANCH   BT  WIFB 

—COVENANT  OF  WARRANTY— VALIDITY 

—WHAT  LAW  OOVERNS— ESTOPPEL. 

1.  The  validity  of  a  covenant  of  warranty 
in  a  deed  executed  by  a  married  woman  in 
South  Carolina,  conveying  land  in  North  Caro- 
Una,  when  considered  for  the  purpose  ot  de- 
termining whether  it  creates  an  estoppel  against 
the  covenantor  to  claim  the  land  conveyed, 
mnst  be  governed  by  the  law  of  North  Carolina. 

2.  A  married  woman,  executing  in  South 
Carolina  a  deed  with  covenant  of  warranty, 
conveying  her  land  In  North  Carolina,  In  the 
manner  prescribed  by  the  law  of  South  Caro- 
lina, but  not  in  compliance  with  the  law  of 
North  Carolina,  is  not  estopped  from  recovering 
the  land. 

3.  A  covenant  of  warranty  in  a  void  deed  ia 
of  no  avail  to  a  remote  grantee  who  has  re- 
ceived no  assignment  thereof. 

4.  A  married  woman  who  permits  a  grantee 
under  a  void  deed  from  her  and  subsequent 
grantees  to  take  possession  of  the  land,  and 
make  valuable  improvementa  thereon,  is  not 
estopped  from  recovering  the  land. 

Clark,  C.  J.,  dissenting. 

On  petition  to  rehear.    Petition  dismissed. 
For  former  opinion,  see  40  S.  B.  984. 

Adams,  Jerome  &  Armfield,  for  appellants. 
Mclver  &  Spence,  Douglass  &  Slmms,  and  J. 
A.  Spence,  for  appellee. 

WALKSR,  J.  This  Is  a  petition  to  rehear 
the  above-enUtied  case,  which  was  decided 
at  February  term,  1902,  and  Is  reported  In 
130  N.  0.  100,  40  a  E.  984.  ' 

On  the  2l8t  day  of  January,  1878,  the  plain- 
tiff, being  the  owner  of  the  land  in  contro- 
versy, which  Is  situated  in  this  state,  joined 
with  her  husband  In  the  execution  of  an  un- 
sealed paper  writing,  by  which  they  professed 
to  convey  the  said  land  fbr  a  consideration  re- 
ceived by  her  to  one  Lindsay  Hursey,  who  aft- 
erwards conveyed  to  the  defendant  A.  Leach. 
The  other  defendants  claim  their  shares  in 
the  land  by  mesne  conveyances  from  Leach. 
At  the  time  of  executing  the  paper  writing  to 
Hursey,  the  plaintiff  and  her  husband  were 
citizens  of  the  stat?  of  South  Carolina,  and 
were  domiciled  in  that  state,  and  Hursey  was 
a  citizen  of  this  state,  and  domiciled  therein. 
The  paper  writing  was  proved  by  witnesses, 
there  being  no  acknowledgment  of  it,  or  privy 
examination  of  the  wife.  There  was  a  gen- 
eral covenant  of  warranty  In  the  deed.  By 
the  Constitution  and  laws  of  South  Carolina 
in  force  at  the  time  the  paper  writing  was 
executed,  a  married  woman  could  purchase 
and  convey  real  property  as  If  she  were  un- 
married, and  her  deed  to  the  same  could  be 
proved  by  witnesses  without  privy  examina- 
tion, and,  when  thus  proved  and  registered, 
was  binding  upon  her.  The  plaintiff's  hus- 
band died  since  this  suit  was  brought 

It  may  be  assumed  that,  if  the  lands  had 
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been  situated  In  Soutb  Carolina,  the  paper 
writing  executed  by  the  plaintiff  to  Lindsay 
Hursey  was  valid  and  effectual  for  the  pur- 
pose of  passing  the  land  to  the  latter,  and, 
further,  that  the  plaintiff,  according  to  the 
laws  of  th^t  state,  would  be  bound  by  the 
covenant  of  warranty.  But  as  the  land  is 
situated  in  this  state,  the  transfer  of  it  must 
be  governed  by  our  law.  It  seems  to  be  con- 
ceded that  the  titie  to  the  land  did  not  pass 
by  the  mere  force  and  operation  of  the  deed 
as  a  conveyance,  but  the  defendants  contend 
that  the  plaintiff  Is  estopped  by  the  deed,  and 
especially  by  the  covenant  of  warranty,  to 
claim  the  land,  as  her  covenant  is  valid  and 
binding  on  her  under  the  laws  of  South  Caro- 
lina, where  she  resided  and  had  her  domicile 
at  the  time  she  entered  into  It 

There  Is  a  marked  difference  between  the 
validity  of  a  covenant  of  warranty  where  the 
qnestion  Is  whether  the  covenantor  is  liable 
in  damages  for  a  breach  of  the  covenant, 
treated  as  a  mere  personal  contract,  and  its 
validity  for  the  purpose  of  creating  an  estop- 
pel against  the  covenantor  to  claim  the  land 
which  he  has  sold  and  conveyed,  and  the  title 
to  which  he  has  warranted.  In  the  one  case 
the  remedy  Is  by  an  action  on  the  covenant, 
which  sounds  only  in  damages;  and  in  the 
other  the  covenant  is  considered,  not  as  pass- 
ing the  estate,  if  we  speak  with  technical  ac- 
curacy, but  as  concluding  the  party  who  has 
affirmed  that  he  bad  the  title  at  the  time  of 
the  conveyance,  and  has  agreed  to  warrant 
and  defend  it,  from  afterwards  disputing  that 
fact,  or  from  asserting  a  title  in  opposition 
to  the  one  he  professed  to  convey;  but,  while 
the  estoppel  may  not  have  the  legal  effect 
of  transferdng  the  title  to  the  covenantor.  It 
indirecUy  accomplishes  that  result  What- 
ever may  be  the  rule  with  reference  to  the 
law  governing  the  validity  of  a  covenant, 
considered  as  a  personal  contract,  for  the 
breach  of  which  damages  may  be  recovered — 
whether  it  is  the  law  of  the  place  where  the 
property  with  reference  to  which  the  cove- 
nant is  made  is  situated,  or  the  law  of  the 
place  of  the  contract— we  need  not  decide  In 
this  case,  for  It  is  sufBcient  for  the  purpose 
of  this  appeal  to  hold,  as  we  must,  that,  if 
the  covenant  Is  to  be  regarded  as  an  estoppel 
affecting  the  title,  it  must  be  governed  by  the 
law  of  the  state  where  the  property  is  situ- 
ated, and  in  this  case  by  the  law  of  tbis  state. 
Minor's  Conflict  of  Laws,  {  185;  Riley  v. 
Burroughs,  41  Neb.  296,  59  N.  W.  929;  Hill 
V.  Shannon,  68  Ind.  470;  Tlllotson  v.  Pritch- 
ard  (Vt.)  14  AU.  302,  6  Am.  St  Rep.  95.  Re-- 
ferring  to  this  very  question  of  the  effect  of 
a  covenant  of  warranty,  the  court  in  Succes- 
sion of  Larendon,  39  La.  Ann.  952,  3  South. 
219,  says:  "The  rights  and  obligations  aris- 
ing under  acts  passed  in  one  state,  to  be  exe- 
cuted in  another,  respecting  the  transfer  of 
real  estate  In  the  latter,  are  regulated.  In 
point  of  form,  substance,  and  validity,  by  the 
laws  of  the  state  in  which  such  acts  are  to 
have  effect"   The  rule  is  said  by  the  court  to 


apply  also  to  the  determination  of  liability 
upon  the  covenant  for  damages. 

If  the  question  of  estoppel  is  to  be  decided 
by  the  law  of  this  state,  as  we  hold  it  must 
necessarily  be,  It  follows  that  It  cannot  have 
the  effect,  either  directiy  by  passing  the  es- 
tate, or  indirectly  by  concluding  the  plaintiff, 
of  preventing  her  recovery  in  this  case.  A 
ruling  which  would  give  to  the'  covenant  the 
force  and  effect  the  defendants  contNid  it 
should  have,  would  be  In  flagrant  violation 
of  the  spirit  and  letter  of  our  law  in  regard 
to  the  transfer  of  real  property  by  married 
women.  We  wUl  always,  in  comity,  enforce 
the  laws  of  another  state,  when  the  rights 
of  the  parties  should  be  determined  accord- 
ing to  the  place  where  the  contract  was 
made,  or  where  the  transactions  out  of  which 
those  rights  arose  took  place;  but  we  cannot 
enforce  the  laws  of  a  foreign  jurisdiction 
when  they  conflict  with  our  own  laws  in  a 
matter  concerning  property  situated  in  this 
state.  If  we  should  say  that  the  covaunt 
works  an  estoppel  which  concludes  the  plain- 
tiff, and  thereby  divests  her  of  the  title  to 
the  property,  we  would  decide,  in  effect  that 
she  had  done  Indirectiy  wliat  she  could  not 
do  directly.  "The  wife  cannot  subject  her 
separate  real  estate,  or  any  interest  therein, 
to  any  lien,  except  by  deed  in  which  the 
husband  Joins,  with  privy  examination  as 
prescribed  by  law,  and  she  will  not  be  al- 
lowed to  do  indirectly  what  the  law  prohibits 
her  doing  directly."  Thurber  t.  La  Boque, 
105  N.  C.  301,  11  S.  K.  460.  In  Drury  t.  Fos- 
ter, 2  WaU.  34,  17  L.  Ed.  780,  the  court  says: 
"To  permit  an  estoppel  to  operate  against 
her  [a  married  woman]  would  be  a  virtnal 
repeal  of  the  statute  which  extends  to  her 
this  protection,  and  alsd  a  denial  of  the  dis- 
ability of  the  common  law,  that  forbids  the 
conveyance  of  her  real  estate  by  procuration. 
It  would  introduce  Into  the  law  an  entirely 
new  system  of  conveyance  of  the  real  proper- 
ty of  feme  coverts." 

The  defendants  cannot  avail  themselves  of 
tbe  covenant,  because  It  was  not  made  di- 
rectiy with  them,  but  with  Hursey,  and  th«e 
has  been  no  assignment  of  die  covenant  by 
him  to  them.  It  is  true  that  a  covenant  of 
warranty  is  in  the  nature  of  a  real  cove- 
nant, and  runs  with  the  land,  even  though 
the  word  "assigns"  Is  not  mentiohed  therein. 
Wiggins  V.  Pender  (at  this  term)  44  S.  E.  362. 
But  the  defendants  can  take  nothing  by  this 
principle,  as  the  deed  of  tbe  plaintiff  was 
absolutely  void,  and  the  land,  or  more  prop- 
erly speaking,  the  titie  or  estate,  did  not 
pass;  and,  of  course,  ttie  covenant  cannot 
be  said  to  have  passed  to  the  defendant  with 
the  land.  The  covenant  of  warranty  Is  inci- 
dent to  the  estate,  and,  as  the  defendants  ac- 
quired no  estate,  it  follows  that  they  derived 
no  advantage  in  any  way  from  the  covenant 
Kercheval  v.  Triplett,  1  A.  K.  Marsh.  498. 
If  It  Is  a  binding  covenant  at  all,  It  la  noth- 
ing more  than  a  covenant  in  gross,  or  one  de- 
tached from  the  land,  and  could  not  ba^* 
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passed  to  the  defendants  except  by  an  as- 
slgnment  When  the  deed  of  a  married  wo- 
man falls  as  a  conveyance  because  of  the 
nonjoinder  of  her  husband,  or  for  any  other 
reason,  it  Is  Ineffectual  for  all  purposes,  and 
cannot  be  relied  upon  as  an  estoppel  or 
ground  for  recovery  in  any  subsequent  con- 
troversy. .  Herman  on  Estoppel,  §  581.  In 
Lowell  V.  Daniels,  68  Mass.  168,  61  Am.  Dec. 
448,  the  court,  discussing  this  question,  says: 
"She  can  make  no  valid  contract  in  relation 
to  her  estate.  Her  separate  deed  of  it  is  ab- 
solutely void.  Any  covenants  In  such  sepa- 
rate dfeed  would  be  likewise  void.  If  she 
were  to  covenant  that  she  was  sole,  was  seis- 
ed in  her  own  right,  and  had  full  power  to 
convey,  such  covenant  would  avail  the  gran- 
tee nothing.  She  could  neither  be  sued  upon 
them,  nor  estopped  by  them.  The  law  has 
rendered  her  Incapable  of  such  contract,  and 
she  finds  in  her  incapacity  her  protection; 
her  safety  in  her  weakness.  Her  most  sol- 
emn acts,  done  in  good  faith  and  for  full 
consideration,  cannot  affect  her  Interest  In 
the  estate,  or  that  of  the  husband  and  chil- 
dren." See,  also,  Pierce  v.  Chase,  108  Mass. 
264.  In  Harden  v.  Darwin,  77  Ala.  481,  it  is 
said  by  the  court:  "It  has  been  uniformly 
held  that  a  married  woman  is  not  estopped 
from  asserting  the  Invalidity  of  a  convey- 
ance of  her  property,  not  executed  in  the 
mode  required  by  the  statute,  though  she  has 
received  a  valuable  consideration,  and  her 
vendee  has  been  let  into  possession,  and  that 
a  court  of  equity  will  not  enforce  it  against 
her,  as  an  agreement  to  convey."  Railroad 
v.  Stephens,  96  Ky.  401,  29  8.  W.  14,  49  Am. 
St.  Rep.  808.  The  covenant  binds  the  cov- 
enantor to  warrant  and  defend  the  title 
which  passes  by  the  deed,  and  to  answer  in 
damages  if  the  title  fall  or  prove  defective. 
It  relates  to  the  title  or  estate  of  the  cove- 
nantor, which  he  undertakes  to  convey,  and 
not  to  the  validity  of  the  deed  by  which  it  is 
transferred.  The  purchaser  is  presumed  to 
know  that  a  married  woman  Is  not  bound  by 
a  deed  without  her  privy  examination,  and, 
if  he  takes  a  conveyance  imperfectly  execut- 
ed or  acknowledged  by  her,  it  is  his  own  mis- 
fortune, If  not  his  fault  Towles  v.  Fisher, 
77  N.  C.  437.'  We  think  the  principles  laid 
down  in  this  court  in  Williams  v.  Walker, 
111  N.  C.  604,  16  8.  B.  706,  are  conclusive 
against  the  defendants  in  this  case.  While 
the  precise  question  we  are  discussing  was 
not  involved  In  that  case,  it  affords  a  perfect 
analogy  for  our  guidance,  and  is  sufficient  in 
all  respects  to  sustain  our  decision  on  this 
rehearing.  In  the  case  of  Collins  v.  Benbury, 
2&  N.  C.  28S,  38  Am.  Dec.  722,  It  was  held  by 
this  court  that  a  conveyance  which  failed  to 
pass  the  land,  and  was  merely  void,  could 
not  operate  as  an  estoppel,  and  this  must 
needs  be  so. 

The  defendants  further  contend  that  plain- 
tiff is  estopped  by  her  act  in  permitting  Hur- 
aey  and  the  defendants  to  take  possession  of 
tlw  land  and  make  valuable  improvements 


thereon.  We  have  not  been  able  to  find  any- 
thing in  the  record  upon  which  they  can 
base  this  contention,  but,  it  there  were  facts 
BuflSdent  for  that  purpose,  we  would  be  un- 
able to  agree  with  the  defendants.  A  mar- 
ried woman  is  no  more  estopped  by  her  acts 
in  pais  tlian  by  her  covenant  of  wanunty. 
This  court  has  said  that  no  one  can  reason- 
ably rely  upon  the  acts  and  representations 
of  a  married  woman— at  least,  those  which 
are  contractual  in  their  nature — as  he  must 
know  that  she  is  not  bound  thereby,  and  "it 
la  only  In  the  case  of  a  pure  tort,  altogether 
disconnected  with  the  contract,  that  an  es- 
toppel against  her  can  operate."  Towles  v. 
Fisher,  77  N.  C.  438;  Bcott  v.  Battle,  85  N. 
O.  184,  39  Am.  R^.  694;  Williams  v.  Walker, 
111  N.  C.  604,  16  &  B.  706;  Railroad  v.  Mc- 
Caskill,  94  M.  C  746. 

We  have  examined  with  care  the  authori- 
ties to  which  our  attention  has  been  called, 
and  do  not  think  that  they  support  the  con- 
tention of  the  petitioners  as  io  the  estoppel 
arising  from  the  covenant  of  warranty.  We 
make  special  reference  to  two  of  them.  In 
the  case  of  Railroad  v.  Conklin,  29  N.  T.  587, 
the  question  as  to  the  valid  execntlon  of  the 
deed  was  not  raised,  but  the  point  was 
whether  the  words  of  the  deed  were  sufficient 
to  operate  as  a  conveyance  of  the  property; 
and  the  court  held  that,  if  they  were  not, 
resort  could  be  had  to  the  covenant  of  war- 
ranty, as  containing  sufficient  words  for  that 
purpose.  The  grantor  was  sui  Juris.  In  Bas- 
ford  T.  Pearson,  89  Mass.  604,  thero  was  no 
reference  to  an  estoppel,  as  the  action  was 
brought  to  recover  damages  for  a  breach  of 
the  covenant  The  question  in  oflr  case  is 
not  whether  Mrs.  Smith  Is  liable  for  dam- 
ages upon  the  covenant,  but  whether  she  is 
estopped  from  claiming  the  land. 

We  have  given  this  case  most  anxious 
thought  and  consideration,  not  only  b^ause 
of  the  interesting  and  important  questions 
Involved,  but  because  of  the  great  hardship 
and  apparent  injustice  the  defendants  may 
suffer  as  the  result  of  our  decision,  based 
upon  the  application  of  fixed  legal  principles 
to  their  case. 

Whether  the  defendants  can  have  eqnlta- 
ble  relief  is  a  question  not  now  before  na 
for  adjudication.  Such  relief  has  been  grant- 
ed in  a  case  closely  resembling  this  in  its 
facts  and  circumstances.  In  that  case  the 
court  fully  recognized  the  invalidity  of  a  deed 
executed  by  a  married  woman,  and  based  its 
decision  upon  the  ground  that  the  right  to 
equitable  relief,  or  to  compensation  for  im- 
provements, to  the  extent  that  they  bad  en- 
hanced the  value  of  the  land,  did  not  involve 
the  enforcement  of  a  contract,  either  direct- 
ly or  indirectly,  but  simply  denied  to  her  the 
use  and  enjoyment  of  property  for  which 
she  had  paid  nothing,  and  which  she  ac- 
quired by  the  repudiation  of  her  deed.  Pres- 
ton v.  Brown,  35  Ohio  St  18.  Whether  this 
is  a  correct  principle,  and  the  case  Just  cited 
and  others  of  a  like  tenor  are  in  accord  with 
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our  decisions,  and  sbould  be  followed  by  us, 
Is  a  question  which,  If  It  should  ever  arise, 
we  will  leave  open  for  future  consideration, 
and  entirely  free  from  any  expression  or 
even  Intimation  of  opinion  by  us. 

However  much  we  may  regret  the  unfor^ 
tunate  situation  of  the  defendants,  we  can- 
not grant  them  any  relief,  as  the  matter  la 
now  presented,  without  abrogating  well-set- 
tled legal  principles,  and  violating  the  plain 
provisions  of  our  statute,  the  enforcement  of 
which  is  obligatory  upon  us. 

After  careful  examination  of  the  case,  we 
can  find  no  error  in  the  former  decision  of 
this  court    Petition  dismissed. 

CLARK,  C  3.  (dissenting),  refers,  without 
repeating  them,  to  the  views  expressed  In 
the  dissenting  opinion  at  the  former  hearing 
(Smith  V.  Ingram,  130  N.  0.  108-115,  40  S. 
B.  984),  and  to  the  opinion  of  the  court  In 
Wood  V.  Wheeler,  111  N.  a  231,  16  S.  B.  418, 
and  Taylor  v.  Sharp,  108  N.  C.  377,  13  S.  B. 
138;  also  to  what  Is  said  In  the  concurring 
opinion  In  Vann  v.  Edwards,  128  N.  0.  42»- 
435,  39  S.  B.  66,  and  the  dissent  (concurred 
In  by  two  members  of  the  court)  in  Wil- 
liams V.  Walker,  111  N.  C.  613,  16  S.  E. 
706.  There  are  some  decisions  of  this  court 
as  to  the  rights  of  married  women  which  are 
hard  to  be  reconciled  with  the  liberal  provi- 
sions of  section  6,  art  10,  of  the  Constitution, 
which  has  been  owing,  doubtless,  to  the  fact 
that  the  Judges  who  occupied  this  bench  in 
the  years  first  succeeding  its  adoption  had 
been  thoroughly  Inbued  with  the  common-law 
ideas  as  to  the  incapacity  of  married  women, 
and  the  Allure  of  the  Legislature  to  change 
the  language  of  one  or  two  provisions  In  stat- 
utes which  had  been  passed  In  conformity 
with  the  foriner  ConBtltution,  but  which  are 
repugnant  both  to  the  spirit  and  the  letter  of 
the  present  Constitution.  This  has  not  es- 
caped the  notice  of  the  court  in  Bank  v. 
HoweU,  118  N.  C  273,  23  S.  B.  1005,  Finger 
▼.  Hunter,  190  N.  0.  529,  41  S.  B.  890,  and 
other  cases,  and  has  been  discussed  in  the 
dissenting  opinion  in  Weathers  v.  Borders, 
124  N.  C.  615-619,  32  S.  B.  881,  and  Walton 
T.  Bristol,  125  N.  C.  426,  432,  34  S.  B.  544, 
to  which  reference  is  made  without  repeating 
what  is  there  said. 

By  chapter  78,  Laws  1899,  the  General 
Assembly  took  married  women  out  of  the 
class  of  incompetents,  and  from  the  com- 
panionship of  "infants,  idiots,  lunatics  and 
convicts,"  in  which  they  had  been  placed  by 
the  statute  of  limitations  (Code  1883,  §{  148, 
163);  and  a  further  approximation  to  the 
Constitution  was  made  by  chapter  617,  p.  859, 
Pub.  Laws  1901.  Finger  v.  Hunter,  180  N. 
a  629,  41  S.  B.  890.  The  ConsUtutlon  (arti- 
cle 10,  i  6),  In  its  terms,  would  take  them 
out  of  the  class  of  those  non  sui  Juris  in  all 
respects,  as  has  been  done  In  Elngland,  where 
the  conception  of  these  disabilities  first  arose, 
and  in  so  many  of  the  states  of  this  Union 


—among  them.   South  OaroUna,  where   this 
contract  was  made. 

The  majority  of  the  court  being  of  opinion 
ttiat  the  plaintiff  should  recover  back  this 
land,  it  would  seem  elementary  Justice  and 
equity  that  she  should  pay  for  the  better- 
ments placed  thereon  (Thurber  v.  La  Boque, 
105  N.  C.  301),  and,  indeed,  sbould  render 
compensation  for  the  enhanced  value  of  the 
land  (Railroad  v.  McCasklU,  98  N.  C.  526,  4 
S.  B.  468;  Pneston  v.  Brown,  35  Ohio  St 
18),  though  these  matters  are  not  now  before 
us.  Certainly  this  should  be  so  here,  for  the 
plaintiff  received  the  money  for  the  land  un- 
der a  contract  made  while  residing  In  a  state 
where  she  was  sui  Juris,  and  liable  upon  her 
contracts  as  If  a  feme  sole.  Upon  her  repu- 
diation of  the  conveyance,  she  should  not 
profit  by  her  breach  of  contract,  but  should 
be  held  liable  for  the  damage  cauaed  thereby, 
like  all  others  who  are  sui  Juris.  She  sold 
the  land,  living  where  she  had  full  right  to 
do  so,  and  received  the  agreed  price,  |130; 
her  husband  Joining  in  the  deed.  She  now 
wishes  to  recover  the  town  of  Star,  which 
has  been  built  upon  it  with  all  the  houses 
built  upon  it  and  the  enhanced  value  given 
to  the  land,  upon  the  technical  ground  that 
her  privy  examination  was  not  taken,  when, 
as  a  matter  of  fact  the  sale  was  her  tree 
act  and  deed,  and  she  has  acquiesced  in  such 
sale  since  1878,  when  it  was  made.  There 
is  not  a  tittle  of  evidence,  nor  any  sugges- 
tion, even,  that  she  did  not  understandingly 
and  wittinigly  make  the  sale  of  her  own  will; 
and  it  was  the  law  at  the  place  of  contract 
that  she  could  make  this  sale  even  without 
the  consent  of  her  husband,  though  this  was 
had.  Should  she  recover  the  land  under 
these  circumstances,  she  should  account  for 
betterments  and  enhanced  value,  and  receive 
back  the  land,  deducting  these  additions,  and 
return  the  $130.  Bums  t.  McChregor,  90  M. 
C.  222. 


I^MB  V. 


(in  N.  C.  978) 
LITTMAN. 


(Supreme  Coart  of  North  Carolina.    Tune  11, 
1903.) 

SERVANT— INJURIES  —  VICE  PRINCIPAL  —  AH- 
THORITY  TO  HIRE  AND  DISCHARGE— REPO- 
TATION— EVIDENCE— HARMLESS    ERROR. 

1.  The  reputation  of  a  man  can  be  proved 
only  by  those  who  know  it  and  this  applies 
equally  whether  it  Is  his  general  reputatloa  for 
truth  and  honesty  or  any  special  fitness  for  any 
empioyment  for  which  he  may  he  engaged. 

2.  The  mere  fact  that  a  superintendent  or 
boss  does  not  have  authority  to  hire  and  dis- 
charge hands  does  not  necessarily  render  liim 
a  mere  fellow  servant  and  not  a  vice  priucipaL 

3.  In  an  action  for  injuries  to  a  mill  hand, 
resulting  from  his  being  pushed  against  macliin- 
ery  by  defendatit's  superintendent  defendant 
testified  that  the  machinery  was  cased,  and 
other  witnesses  testified  withoot  objection  that 
It  was  cased  and  uncased.  Held,  that  plain- 
tiff was  properly  permitted  to  testify    that  it 

TS.  8m  Uuter  and  Sarrant  ^oL  M,  Ceat.  Die  t 
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was  uncased,  aa  explaining  tbe  nature  of  the 
Injury  with  its  attending  circumstances. 

4.  Testimony  as  to  the  machinery  being  new 
or  Mecondhand  was  irreleraut,  but  its  admis- 
sion did  not  harm  defendant,  it  being  just  as 
dangerous  to  be  shoved  into  new  machinery  as 
into  old. 

Appeal  from  Snperio^  Conrt,  Rowan  Coun- 
ty; Shaw,  Judge. 

Action  by  W.  T.  Lanib,  by  bis  next  friend, 
against  I.  Littman  to  recover  for  personal  In- 
juries received  by  plaintiff  while  in  defend- 
ant's employ.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Overman  &  Gregory,  for  appellant  B.  Lee 
Wright  and  B.  B.  Miller,  for  appellee. 

DOUGIiAS,  J.  Every  legal  question  essen- 
tial to  the  determination  of  this  case  was 
practically  decided  In  tbe  former  opinion  of 
this  court,  reported  In  128  N.  C.  361,  88  S.  E. 
911,  53  L.  R.  A.  852,  whicb  Is  tbe  law  of  tbis 
case. 

Tbe  first  class  of  ^ceptlons  relied  upon  by 
tbe  defendant  are  to  such  parts  of  tbe  evi- 
dence and  tbe  charge  as  relate  to  tbe  char- 
acter of  Burrus  among  mill  hands.  The  repu- 
tation of  a  man  can  be  proved  only  by  those 
who  know  It,  and  this  applies  equally  wheth- 
er It  Is  his  general  reputation  for  truth  and 
honesty  or  any  special  fitness  for  any  em- 
ployment for  which  he  may  be  engaged. 
Mill  owners  would  naturally  know  more  of 
bis  reputation  as  a  skilled  mechanic  or  op- 
erative, while  the  operatives  themselves 
would  have  peculiar  facilities  for  ascertaining 
bis  character  as  a  boss  with  relation  to  those 
under  bim.  In  Its  former  opinion  tbIs  court 
says  on  page  363,  128  N.  0.,  on  page  911,  38 
S.  B.,  and  53  L.  R.  A.  852:  "In  tbe  case  now 
being  considered  there  Is  no  evidence  of  tbe 
unskiUfulness  of  tbe  boss,  Burrus,  but  tbe 
evidence  shows  that  be  was  unfit  and  Incom- 
petent to  perform  the  duties  of  supervising 
children  and  the  help  under  bim  by  reason 
of  bis  cruel  nature  and  blgb  temper,  demon- 
strated by  his  treatment  of  the  plaintiff  on 
tbe  day  before  as  well  as  on  that  of  the  In- 
Jury,  which  bad  become  so  well  known  as  to 
establish  for  bim  a  general  reputation  extend- 
ing back  for  six  or  more  years  In  the  divers 
mills  and  towns  In  wblcb  be  bad  worked. 
It  Is  clear  that  tbe  master  would  have  been 
reBjMnsIble  for  Injuries  Inflicted  upon  the 
servants  by  bim  bad  be  (tbe  master)  known 
of  such  traits  of  character,  and  it  Is  equally 
as  clear  that  he  could  have  obtained  the  In- 
formation bad  he  seen  fit  to  inquire,  or,  bay- 
ing Inquired,  knowingly  and  voluntarily  as- 
sumed tbe  responsibility  In  employing  bim 
and  placing  bim  In  that  responsible  position." 

The  second  exception  was  to  tbe  charge  of 
tbe  conrt  relating  to  tbe  doctrine  of  fellow 
servant  as  applied  to  Burrus.  Tbe  effect  of 
our  former  opinion  upon  substantially  tbe 
same  facts  was  to  hold  that  Burrus  was  a 
vice  principal.  He  was  admittedly  the  supers 
Intendent  or  boss  of  tbe  spinning  room,  where 
tbe  plaintiff,  a  10  year  old  boy,  was  employed 


as  a  floor  sweeper.  Tbe  defendant  contends 
that  as  he  did  not  have  authority  to  blre  and 
discharge  hands,  he  could  not  be  a  vice  prin- 
cipal. ,It  is  not  absolutely  necessary  for  a 
vice  principal  to  have  tbe  authority  to  hire 
and  discbarge.  In  some  exceptional  cases 
tbe  relation  mtgbt  exist  without  such  iwwer, 
but,  In  any  event,  the  result  Is  practically  tbe 
same  if  It  Is  understood  that  a  disobedience 
of  his  orders  will  lead  to  a  discharge.  Tbe 
mere  form  of  requiring  the  boss  to  recom- 
mend a  discharge,  which  will  follow  as  a 
matter  of  course,  does  not  change  the  legai 
effect,  where  there  is  no  change  In  the  prac- 
tical result.  The  rule  Is  thus  stated  hi  Tur- 
ner v.-  Lumber  Co.,  119  N.  0.  387,  26  S.  B.  23: 
"The  test  of  tbe  question  whether  one  In 
charge  of  other  servants  is  to  be  regarded  as 
a  fellow  servant  or  a  middleman  Is  Involved 
In  tbe  Inquiry  whether  those  who  act  under 
bis  orders  have  Just  reason  for  believing  that 
tbe  failure  or  refusal  to  obey  the  superior 
will  or  may  be  followed  by  a  discharge  from 
the  service  In  which  they  are  engaged;"  cit- 
ing Mason  V.  Railroad,  111  N.  C.  482,  16  S.  B. 
698,  18  L.  R.  A.  845,  32  Am.  St  Rep.  814, 
9.  c.  114  N.  O.  718,  19  S.  E.  362;  Shadd  v. 
Railroad,  116  N.  C.  970,  21  S.  B.  554;  Patton 
V.  Railroad,  96  N.  C.  455,  1  S.  B.  863;  Logan 
V.  Railroad,  116  N.  O.  940,  951.  21  S.  B.  959. 
In  this  case  It  Is  also  expressly  held  that  "It 
Is  not  essential  that  It  should  always  appear 
that  such  authority  Is  expressly  given."  If 
the  discharge  followed  as  a  matter  of  course, 
its  formal  method  would  make  but  little  dif- 
ference to  the  employe.  Tbe  efl^cacy  of  the 
principle  lies  In  tbe  coercive  power  existing  - 
where  a  subordinate  depends  directly  or  indi- 
rectly upon  the  -will  of  another  for  his  dally 
bread.  These  principles  are  expressly  recog- 
nized by  tbe  entire  court  In  Ward  v.  O'Dell, 
126  N.  C.  946,  36  S.  B.  194,  tbe  division  of 
opinion  being  entirely  ujKtn  another  point 
See,  also,  Bailey's  Master's  LiabiUty.  841; 
McKlnney,  Fellow  Serv't  §  14. 

Tbe  third  class  of  exceptions  rely  upon  tbe 
contention  that  Burrus  was  not  acting  with- 
in tbe  sco];)e  of  his  employment  when  he  In- 
jured the  plaintiff.  This  also  was  decided  In 
favor  of  tbe  plaintiff  upon  a  similar  state- 
ment of  facts  at  the  former  bearing,  as  will 
be  seen  from  the  above  extract  from  the 
opinion  of  the  conrt 

Tbe  fourth  exception,  or  rather  class,  as 
tbe  exceptions  are  divided  by  the  defendant 
Into  four  classes,  in  accordance  with  tbe  re- 
spective principles  upon  which  tbey  depend, 
is  to  tbe  admission  of  testimony  tending  to 
prove  that  tbe  machine  was  secondhand,  and 
uncased.  The  defendant  testified  that  it  was 
cased,  and  other  witnesses  testified,  with- 
out objection,  that  It  was  cased  and  un- 
cased. We  see  no  objection  to  the  plaintiff 
testifying  that  tbe  machine  was  uncased,  as 
explaining  the  nature  of  tbe  injury  with  its 
attending  circumstances.  Tbe  testimony  as 
to  the  machinery  being  new  or  secondhand 
was  Irrelevant,  but  ve  cannot  see  how  It 
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conld  do  any  barm,  as  It  wotild  have  Injured 
the  plaintiff  In  either  event.  It  Is  Just  as 
dangerous  to  be  shoved  into  new  machinery 
as  Into  old,  and  the  plaintiff  would  have  been 
entitled  to  recover  for  an  Injury  received  by 
being  thrown  against  anything  else. 

The  other  miscellaneous  exceptions  are 
without  merit,  and  apparently  not  relied  on 
by  the  defendant 

The  Judgment  Is  affirmed.    Affirmed. 

as2  N.  c.  934) 

BBSSENT  V.   SOUTHERN   RT.   00. 

(Supreme  Court  of  North  Carolina.    June  11, 

1903.) 

lUIUlOADS  —  PERSONS  ON  TRACK  — DBATB  — 

CONTRIBUTORY    NBOLIQBNCE— EVI- 

DHNCHl— NONSUIT— RBVIHW. 

1.  Where  plaintiff  submitted  to  a  nonsuit  on 
the  intimation  of  the  court  against  his  right  to 
recover,  and  appealed,  the  evidence  introduced 
by  plaintiff  must  be  taken  as  true,  on  appeal, 
for  the  purpose  of  determining  whether  in  any 
view  thereof  he  would  have  been  entitled  to  re- 
cover. 

2.  Where,  in  an  action  for  injuries,  the  court 
Intimated  at  the  close  of  plaintifTs  evidence 
that  he  would  charge  the  Jury  to  answer  the 
first  issue  as  to  defendant's  negligence  in  the 
aCBrmative,  the  issue  as  to  plaintilfB  contribu- 
tory negligeuce  also  in  the  affirmative,  aUd  the 
third  issue,  relative  to  plaintiff's  damages  which 
be  was  entitled  to  recover,  as  "nothing,"  "if 
they  believed  the  evidence,"  whereupon  plaintiff 
took  a  nonsuit  and  appealed,  the  appellate  court 
could  not  infer  from  such  intimation  that  the 
trial  court  intended  to  direct  a  verdict  afflrm- 
atively  for  defendant. 

3.  Plaintiff's  intestate  was  walking  along  a 
railroad  track  with  a  companion  in  the  day- 
time, which  was  commonly  used  by  the  people 

'in  that  vicinity  as  a  footpath.  Plaintiff's  m- 
testate  was  warned  of  a  train  approaching 
from  the  rear,  which  she  could  have  seen  and 
heard,  and  answered  the  warning  indicating 
that  she  kuew  of  its  approach.  The  whistle 
was  blown  and  the  bell  rung,  but  intestate 
failed  to  leave  the  track,  whereupon  she  was 
struck   and   killed.     Held,   that  intestate   was 

Siilty  of  contributory  negligence  as  matter  of 
w,  which  precluded  a  recovery  for  her  death. 
Clark,  C.  J.,  and  Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; Neal,  Judge. 

Action  by  J.  C.  Bessent,  as  admlnlBtrator  of 
Fanny  Scales,  deceased,  against  the  Soutbem 
Railway  Company.  From  a  Judgment  in  fa- 
vor of  defendant,  plaintiff  appeals.  Affirm- 
ed. 

This  action  was  brought  by  the  plaintiff 
to  recover  damages  for  the  alleged  negligent 
killing  of  the  Intestate  by  the  defendant. 
The  plaintifTs  intestate,  Fanny  Scales,  was 
walking  along  the  track  of  defendant  near 
Winston  In  the  direction  of  WilkestKtro,  ac- 
companied by  Will  Smith,  when  an  engine, 
pushing  four  box  cars,  approached  from  the 
south.  There  was  evidence  tending  to  show 
tliat  the  whistle  was  sounded  twice,  and 
that  the  intestate  could  have  heard  it,  and 
could  also  have  heard  the  noise  of  the  train, 
and  that  she  could  easily  have  seen  the 
train  in  time  to  have  stepped  from  the  track 
to  a  place  of  safety.    There  was  nothing  to 


prevent  her  doing  sa  Persons  farther  away 
from  the  train  than  the  intestate  was  at 
the  time  she  was  killed  both  saw  and  heard 
it  William  Halrston,  a  witness  for  the 
plaintiff,  testified:  The  train  coming  op 
through  the  cut  made  a  great  deal  of  noise, 
and  persons  could  easily  have  looked  back 
and  seen  the  train  if  t£ey  had  eyes,  and  could 
have  gotten  off  if  they  wanted  to.  Will 
gmlth  had  the  Intestate  by  the  hand  or  wrist; 
she  was  on  the  sills  of  the  track,  and  he  was 
walking  on  the  ground  beside  the  sills.  They 
seemed  to  be  walking  along,  laughing  and 
talking.  She  could  have  stepped  off  on  either 
side  of  the  track.  If  she  had  ordinary  hear- 
ing she  was  bound  to  have  beard  the  train. 
The  plahitlfl  himself  testified:  When  the  girl 
was  killed  she  could  easily  have  gotten  from 
the  track,  more  easily  to  the  left  than  to 
the  right  Any  person  could  easily  have  got- 
ten off  the  track;  all  they  had  to  do  was  to 
step  off;  they  could  easily  have  stepped  off 
and  been  out  of  danger;  between  the  two 
tracks  it  Is  level,  and  she  could  easily  have 
stepped  off.  The  evidence  also  tended  to 
show  that  the  intestate  vras  killed  near  the 
end  of  a  cut  which  was  directly  under  the 
place  where  Main  street  was  wtten  it  rau 
over  the  embankment  and  before  the  em- 
bankment was  cut  down  for  the  railroad 
track;  but  the  cut  had  not  been  used  as  a 
street  though  it  had  been  used  by  pedestri- 
ans "as  a  common  footpath"  when  going 
from  one  of  the  factories  to  the  northwest 
portion  of  Winston.  In  reference  to  this 
matter  the  plalntUt  testified:  This  cut  does 
not  pretend  to  be  a  street;  part  of  Main 
street  used  to  be  where  this  cut  is,  and  they 
have  narrowed  that  street  very  much,  and  on 
the  west  side  of  the  cut  up  on  the  embank- 
ment, there  is  still  a  driveway;  this  street 
is  35  feet  higher  than  the  track;  people  walk 
along  the  track  as  they  do  everywhere. 

The  ordinance  of  the  city  of  Winston  pro- 
vides that  it  shall  be  unlawful  for  trains  lind 
locomotives  to  run  at  a  greater  speed  than 
eight  miles  an  hour,  and  the  intestate  was 
killed  within  the  city  limits.  The  train  was 
running  20  miles  an  hour  when  the  intes- 
tate was  Idlled,  and  It  was  in  the  daytime. 
There  were  two  men  on  the  end  of  the  front 
or  leading  box  car,  who  waved  their  hands 
and  hallooed  to  the  Intestate  and  her  com- 
panion as  the  train  approached  them.  A  wit- 
ness, Ida  Douglas,  testified  that  she  was  on 
the  track  and  heard  the  train  blow  at  the 
south  end  of  the  cnt;  she  ran  to  the  switch 
and  got  off;  as  she  passed  the  intestate  she 
said  to  her,  "Fanny,  the  train  is  coming,"  to 
which  the  Intestate  replied,  "All  right,  hon- 
ey." The  intestate  remained  on  the  track, 
and  was  killed  by  the  train.  At  the  close  of 
the  plaintiff's  testimony,  the  defendant  mov- 
ed for  Judgment  of  nonsuit  under  the  statute. 
The  court  intimated  that  it  wonld  charge  ad- 
versely to  the  plaintiff,  whereupon  he  submit- 
ted to  a  nonsuit  and  appenlpd. 

The  plaintiff  assigns  as  errors:    (1)  That 
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the  court  refused  to  submit  the  plalntUTs 
third  Issue  as  to  the  last  clear  chance  of  the 
defendant  to  avoid  the  Injury,  which  Issue,  It 
Is  stated  In  the  record,  was  submitted  In  apt 
time.  (2)  That  the  court  allowed  the  defend- 
ant's motion  to  nonsuit  the  plalntlif.  (S) 
That  the  court  directed  the  Jury  to  answer 
the  second  issue  "Yes"  and  the  third  Issue 
"Nothing." 

The  Issues  referred  to  were:  (1)  Was  plaln- 
tUTs Intestate  Injured  by  the  negligence  of 
the  defendant?  (2)  Did  plalntUTs  Intestate 
contribute  to  her  own  Injury?  (3)  What 
damage,  if  any.  Is  plaintlfC  entitled  to?  And 
plaintiff's  third  Issue  was  that,  notwithstand- 
ing plalntUTs  Intestate's  contributory  negli- 
gence, could  defendant,  by  proper  and  due 
care,  have  prevented  the  killing  of  plalntUTs 
intestate? 

J.  S.  Orogan,  for  appellant  Glenn,  Manly 
4k  Hendren,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  If 
the  court  dismissed  this  action  upon  the  de- 
fendant's motion,  or  if.  In  deference  to  an 
adverse  intimation  of  the  court,  the  plaintiff 
submitted  to  a  Judgment  of  nonsuit  and  ap- 
pealed, this  court  must  consider  all  the  evi- 
dence for  the  plaintiff  "as  true,  and  regard  it 
In  the  most  favorable  light"  for  him,  as  stat- 
ed by  this  court  in  Collins  v.  Swanson,  121 
N.  C.  67,  28  S.  E.  65.  The  rule  that,  where 
there  is  a  nonsuit  In  submission  to  an  intima- 
tion of  the  court  against  the  plaintiff's  right 
to  recover,  the  evidence  Introduced  by  the 
plalntifT  must  be  taken  as  true  for  the  pur- 
pose of  deciding  whether.  In  any  reasonable 
view  of  It,  he  can  recover,  has  frequently 
received  the  sanction  of  this  court.  Springs 
V.  Schenck,  99  N.  G.  651,  6  S.  E.  405,  6  Am. 
St  Rep.  562;  Olbbs  v.  Lyon,  96  N.  C.  146; 
Abemathy  v.  Btowe,  92  N.  C.  217.  All  of  the 
witnesses  In  this  case  were  Introduced  by  the 
plaintiff,  and  he  represented,  therefore,  that 
they  were  credible.  The  law  will  not  permit 
him  to  Impeach  their  credibility,  although 
he  could  have  shown,  if  he  had  been  disposed 
and  able  to  do  so,  that  the  facts  were  differ- 
ent from  those  to  which  they  testified.  It  is 
stated  In  the  case  that  the  plaintiff  submit- 
ted to  a  nonsuit  because  the  court  Intimated 
that  it  would  so  charge  the  Jury  that  they 
would  have  to  answer  the  first  issue  "Yes," 
the  second  issue  "Yes,"  and  the  third  Issue 
"Nothing,"  but  It  does  not  clearly  appear 
wliat  particular  form  the  charge  of  the  court 
would  have  taken  If  It  had  been  delivered 
to  the  Jury.  We  cannot  infer,  from  the 
statement  in  the  record,  that  the  court  In- 
tended to  direct  a  verdict  peremptorily  for 
the  defendant  and  the  only  Inference  we 
can  draw  from  the  language  is  that  the  court 
would  have  charged  the  Jury  that  If  they  be- 
lieved the  evidence  they  should  answer  the 
Issues  as  already  Indicated. 

The  question,  then.  Is  whether,  if  the  efvi- 
dence  Is  taken  as  true,  there  is  any  reasona- 


ble view  of  It  which  would  entitle  the  plain- 
tiff to  a  trial  of  the  issues  by  a  Jury,  the  evi- 
dence being  considered  in  the  most  favorable 
Ught  for  him.  In  Neal  v.  Railroad,  126  N.  C. 
641,  96  S.  E.  119,  49  L.  R.  A.  684,  the  court, 
referring  to  facts  similar  to  those  we  have  In 
this  case,  says:  "The  usual  rule  Is  to  sub- 
mit the  Issue  to  the  Jury,  with  the  instruc- 
tion that,  if  they  believe  the  evidence, 'they 
will  find  the  issue  'Yes,'"  or  'No,'  as  the  cas» 
may  be.  This  is  usually  a  good  rule,  and 
in  many  cases  saves  an  appeal  to  this  court 
But  the  court  could  not  do  that  in  this  case 
without  Impeaching  the  plalntUTs  witnesses. 
All  the  evidence  was  offered  by  the  plaintifl, 
and  the  defendant  had  demurred  to  it  This 
was  an  admission  by  the  defendant  that  the 
evidence  was  true.  The  plaintiff,  offering 
the  evIdMice,  had  vouched  for  its  credit 
He  could  not  impeach  Its  credit  As  to  the 
plaintiff,  it  stood  unlmpeached  and  unim- 
peachable. It  is  true  that,  If  the  plaintiff  had 
offered  other  evidence  tending  Ao  show  the 
facts  different,  then  it  would  have  become 
a  matter  for  the  Jury  as  to  which  witneaa 
they  would  believe." 

All  the  evidence  in  this  case,  as  we  have 
stated,  was  Introduced  by  the  plaintiff,  and 
there  is  no  contradiction  in  it  It  Is  plain,  di- 
rect, and  condnslve  In  establishing  negli- 
gence on  the  part  of  the  plalntUfs  intestate, 
which  was  the  proximate  cause  of  her  death. 
It  can  make  no  difference  whether  he  has 
failed  to  show  negligence  of  the  defendant,  or 
whether,  having  shown  such  negligence,  he 
has  also  shown  by  his  own  proof  that  the  In- 
testate's negligence  was  concurrent,  up  to 
the  last  moment,  with  that  of  the  defendant, 
or  that,  after  the  defendant  was  seen  or 
could  have  been  seen  to  be  negligent,  the  In- 
testate had  the  last  clear  chance  to  avoid  the 
Injury.  In  either  case  the  plaintiff  would  not 
be  entitled  to  recover.  The  case  discloses 
that  the  situation  of  the  plaintiff's  intestate 
was  such  as  enabled  her  to  see  and  hear  the 
train,  as  It  approached  her,  in  ample  time 
for  her  to  have  left  the  track  and  averted 
the  Injury  which  caused  her  death. 

We  are  unable  to  distinguish  this  case  from 
Neal  V.  Railroad,  supra.  The  facts  In  our 
case  appear  to  be  much  stronger  for  the  pur- 
pose of  establishing  contributory  negligence 
than  the  facts  In  that  case  were.  A  brief 
statement  of  the  facts  will  suffice  to  show 
that  the  death  of  the  plaintiff's  Intestate  was 
caused  by  her  own  negligence,  and  that  the 
case  of  Neal  v.  Railroad,  supra,  should  apply 
and  control  In  the  decision  of  this  case.  The 
plaintllTs  Intestate  was  walking  along  the 
defendant's  track  in  the  daytime,  with  noth- 
ing, so  far  as  appears,  to  obstruct  her  view, 
and  nothing  to  prevent  her  hearing  the  whis- 
tle or  the  noise  made  by  the  train.  Indeed, 
she  was  told  by  one  of  the  witnesses  that  the 
train  was  coming,  and  she  answered  in  such 
a  way  as  to  clearly  indicate  that  she  was 
aware  of  Its  approach.  In  order  to  save  her- 
self, there  was  nothing  to  do  but  to  step  from 
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tbe  track,  a  mere  matter  of  a  moment  And, 
besides,  it  appears  that  her  companion  di- 
rected her  attention  to  the  train,  and  he  step- 
ped off  and  was  not  Injured.  She  was  not 
on  a  public  street,  if  that  could  make  any 
dlfFerence,  for  It  is  evident  that  the  cut  was 
not  considered  as  any  part  of  the  street, 
though  it  was  used  by  the  people  in  the  tI- 
cinity  as  a  common  footpath.  If  It  had  been 
a  part  of  the  street,  and  the  duty  of  sounding 
tbe  whistle  or  ringing  the  bell  was  imposed 
upon  the  defendant  for  that  or  any  other  rea- 
son, and  the  company  would  have  been  neg- 
ligent if  it  had  not  'given  warning  of  the  ap- 
proach of  the  train,  it  is  conclusively  shown 
in  this  case  that  the  whistle  was  sounded, 
and  that  the  noise  made  by  the  train  could 
easily  have  been  heard  by  the  Intestate;  and 
it  further  appears,  as  well  as  that  fact  can 
be  established  by  testimony,  that  she  actual- 
ly did  know  that  the  train  was  coming.  Ev- 
erybody else  saw  and  heard  the  train  and 
left  the  tralk,  and  why  was  she  not  guilty 
of  neglige.".ce  In  not  doing  wliat  they  did,  and 
did  easily?  She  had  equal  opportunity  with 
them,  and  her  failure  to  avail  herself  of  It 
was  an  omission  of  duty  on  her  part,  which 
was  necessarily  tbe  direct  and  proximate 
cause  of  her  Injivy  and  death.  The  wrong, 
therefore,  cannot,  in  any  view  of  the  testi- 
mony and  in  contemplation  of  law,  be  im- 
puted to  tbe  defendant,  even  though  it  may 
have  been  guilty  of  negligence. 

In  Neal's  Case  tbe  Intestate  was  walking 
along  the  track,  and  was  seen  by  the  engi- 
neer, but  there  was  •  no  direct  evidence  that 
the  Intestate  either  saw  or  heard  the  engine. 
In  reference  to  the  facts  of  that  case,  the 
court  said:  "If  the  plaintiff's  intestate  was 
walking  upon  tbe  defendant's  road  in  open 
daylight,  on  a  straight  piece  of  road,  where 
he  could  have  seen- the  defendant's  train  for 
150  yards,  and  was  run  over  and  Injured,  he 
was  guilty  of  negligence,  and  although  the 
defendant  may  have  also  been  guilty  of  neg- 
ligence in  running  its  train  at  a  greater  rate 
of  speed  than  was  allowed  by  the  town  or- 
dinance, or  in  not  ringing  tbe  bell  as  requh-ed 
by  the  ordinance,  and  In  not  keeping  a  look- 
out by  Its  engineer,  as  it  should  have  done, 
yet  the  injury  would  be  attributed  to  the  neg- 
ligence of  the  plaintiff's  intestate." 

In  McAdoo's  Case,  105  N.  C.  140,  11  S.  B. 
316,  this  court  held  that  the  plaintiff  was 
guilty  of  negligence  which  in  law  was  the 
proximate  cause  of  his  injury,  because  be 
stood  or  walked  upon  the  track  with  his  back 
towards  the  engine,  and  did  not  see  It  before 
be  was  stricken,  and  that  the  speed  of  the 
train  and  the  failure  to  give  a  signal  did  not 
alter  the  case. 

In  High's  Case,  112  N.  C.  385,  17  S.  B.  79, 
the  court  laid  down  the  principle  that  the 
failure  of  the  engineer  to  keep  a  proper  lock- 
out subjects  the  company  to  liability  only  in 
those  cases  where/  if  he  had  seen  the  situa- 
tion of  the  Injured  party,  it  would  have  be- 
come his  doty  to  have  given  the  signal,  and 


that  he  had  the  right  to  assume  up  to  tbe 
last  moment,  when  it  was  too  late  to  prevent 
the  injury,  that  the  person  on  the  tmck 
would  get  out  of  the  way,  and  that  it  made 
no  difference  how  near  the  person  was  to  the 
engine  or  train,  or  how  fast  the  train  wag 
running.  It  appeared  in  that  case  that  It 
was  a  windy  day,  that  the  train  was  late, 
and  that  the  plaintiff  was  wearing  a  bonnet 
which  obstructed  her  view;  but  the  court 
said  that  those  facts  could  make  no  difference 
in  the  decision  of  the  case,  and  that,  tmder 
the  facts  and  circumstances  presented  by  the 
evidence  for  the  plaintiff,  the  law  referred 
the  Injury  to  her  negligence  as  its  proximate 
cause,  and  held  the  company  blameless. 
Many  other  cases  to  the  same  effect  have 
been  decided  by  this  court.  According  to 
the  principle  declared  In  all  of  them,  the  ques- 
tion of  liability  Is  not  to  be  solved  by  any 
reference  to  what  the  defendant  may  have 
done  or  omitted  to  do,  but  by  tbe  conduct  of 
tbe  plaintiff,  and  if  the  latter  would  not  see 
when  he  could  see,  or  would  not  hear  when 
he  could  hear,  and  remained  on  the  track  In 
reckless  disregard  of  his  own  safety,  tbe  law 
adjudges  any  Injuries  he  may  have  received 
to  be  the  result  of  his  own  (^relessness.  Par- 
ker V.  Ralhroad,  86  N.  C.  221;  Meredith  v. 
RaUroad,  108  N.  C.  616,  13  S.  E.  137:  Nor- 
wood T.  Railroad,  111  N.  C.  236,  16  S.  E.  4; 
Syme  v.  Railroad,  113  N.  0.  565,  18  a  E.  114: 
Stewart  v.  RaUroad,  128  N.  C.  618,  39  a  E. 
61;  Wycoff  v.  Railroad,  126  N.  O.  1152,  37 
S.  E.  999;  Sheldon  v.  Ashevllle,  119  N.  a 
606,  25  S.  E.  781;  EUerbe  v.  Railroad.  118  N. 
C.  1024,  24  S.  E.  808. 

But  the  case  of  Lea  v.  Ralhroad,  129  N.  C 
459,  40  S.  E.  212,  is  a  direct  authority  In  Sup- 
port of  the  ruling  of  the  court  below.  In 
that  case  it  appeared  that  the  defendant,  for 
the  purpose  of  making  up  a  freight  train. 
was  moving  two  cars  witb  an  engine  between 
them,  one  of  the  cars  being  drawn,  and  the 
other  pushed  by  the  engine  as  in  oar  case. 
The  intestate  of  the  plaintiff  was  standing  on 
the  end  ef  the  cross-ties,  in  the  town  of 
Durham,  at  a  place  where  the  track  was  nsed 
by  pedestrians.  There  was  no  one  on  the 
front  car  to  give  a  signal  of  the  approach  of 
the  train,  and  there  was  no  bell  rung  or  whis- 
tle sounded.  The  ordinance  of  the  town  of 
Durham  prohibited  the  running  of  trains 
within  its  limits  at  a  greater  rate  of  speed 
than  eight  miles  an  hour,  and  the  engine  and 
cars  were  running  at  a  greater  rate  of  speed 
than  the  ordinance  allowed.  This  court  held, 
upon  tbe  facts  thus  stated,  that  the  Joiy 
should  have  been  instructed  that,  'taking 
the  plaintiff's  evidence  and  also  the  defend- 
ant's evidence  [there  being  no  conflict  in  tbe 
evidence]  as  true,  and  the  conclusion  cooid 
not  reasonably  be  avoided  that  the  plaintiff's 
Intestate  by  his  own  negligence  contributed 
to  cause  the  injury."  And,  further,  that, 
"taking 'all  the  evidence  together,  there  was 
nothing  which  placed  tbe  Intestate  at  a  dis- 
advantage as  regards  avoidance  of  the  In- 
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Jury,  and  when  sncb  Is  the  case  no  recoTery 
can  be  had  where  both  parties,  that  &  to  say, 
the  intestate  and  the  railroad  company,  were 
negligent" 

The  only  difference  between  Neal's  Case 
and  Lea's  Case,  on  the  one  side,  and  our 
case,  on  the  other.  Is  that  in  those  cases  the 
evidence  tended  strongly  to  show  that  the 
intestate  did  not  see  or  hear  the  train,  al- 
thongh  he  conld  have  done  so,  while  in  onr 
case  the  evidence  is  conclnslve  that  the  de- 
ceased did  know  of  its  approach.  The  clr- 
cnmstances  of  themselTes  are  sufficient  to 
show  that  she  did,  and,  besides,  her  own 
words,  uttered  in  reply  to  a  warning  from 
one  of  the  witnesses  who  was  padBlng  her  at 
the  time,  practically  excludes  every  doubt  In 
regard  to  the  matter.  Her  death  was  an  nn- 
fortunate  occurrence,  but,  upon  the  undls- 
pnted  fttcts  of  this  case,  the  law  does  not  at- 
tach any  blame  to  the  defendant,  but  Im- 
putes the  wrong  or  negligence,  which  caused 
her  death,  to  her  own  conduct  In  not  avoiding 
the  injury,  when  she  could  easily  have  done 
so. 

In  the  view  we  take  of  the  case,  it  is  not 
necessary  to  consider  the  other  assignments 
of  enae.    Judgment  affirmed. 

DOUGLAS,  J.  (dissenting).  I  alwasrs  re- 
gret feeling  compelled  to  dissent  from  the 
opinion  of  the  court,  and  especially  so  when 
the  case  might  Justly  be  decided  the  same 
way  upon  grounds  in  which  I  conld  concur. 
I  do  not  question  the  right  of  the  court  to 
select  the  grounds  of  its  opinion,  and  my 
remarks  are  not  intended  In  the  slightest  de- 
gree as  a  criticism  upon  the  court,  but  simply 
in  Justification  of  my  own  conduct  When 
the  opinion  of  the  court  forces  upon  xtxe  the 
determination  of  an  unnecessary  question, 
well  knowing  my  views  upon  the  matter, 
it  compels  me  to  dissent  The  court  first  de- 
cides the  case  upon  the  following  ground: 
"We  cannot  infer  from  the  statement  in  the 
record  that  the  court  Intended  to  dhrect  a 
verdict  peremptorily  for  the  defendant  and 
the  only  inference  we  can  draw  from  the  lan- 
guage is  that  the  court  would  hav«  charged 
the  Jury  that  'If  they  believed  the  evidence,' 
they  should  answer  the  issue  as  already  in- 
dicated." If  the  opinion  bad  stopped  here, 
it  would  have  ended  the  case.  Under  the 
circumstances  of  this  case,  I  would  not  then 
have  felt  compelled  to  dissent  although  I 
'  am  inclined  to  think  the  logical  result  of  the 
adoption  of  the  rule  of  the  prudent  man  is 
to  abrogate  the  old  rule,  that  what  consti- 
tntes  negligence  is  a  question  of  law.  This 
court  has  said,  in  Coley  v.  Railroad,  128  N. 
G.  S34  (542),  39  S.  E.  43,  46,  57  L.  R.  A. 
817,  speaking  through  Purcbes,  0.  J.:  "As 
we  understand,  the  question  of  prudence,  and 
the  ideal  prudent  man,  are  always  a  matter 
for  the  Jury."  The  court  however,  then  pro- 
ceeds to  reopen  the  "irrepressible  conflict"  by 
bringing  in  the  Neal  Case,  126  N.  C.  634, 
36  S.  B.  in,  49  L.  B.  A.  684.    If  the  first 


ground  taken  by  the  court  was  correct  then 
the  Neal  Case  has  no  application  whatever. 
The  Lea  Case  would  have  still  les&  It  Is 
proper  to  state  that  the  court  both  in  its 
present  opinion  and  in  the  Lea  Case,  treat 
the  Lea  Case  as  being  identical  in  principle 
with  the  Neal  Case.  In  other  words,  it  con- 
strues the  expression,  "taking  the  plaintUTs 
evidence  and  also  the  defendant's  evidence," 
to  mean  taking  the  plalntlfll's  evidence  with 
such  of  the  defendant's  evidence  as  is  fa- 
vorable to  the  plalntUC.  In  that  case  the 
court  says:  "So  far  as  we  remember,  every 
principle  involved  in  this  case  is  decided  in 
Neal's  Case,  and  that  case  must  control  this 
case."  While  that  opinion  possessed  at  least 
the  error  of  ambiguity,  as  was  pointed  out 
in  my  dissenting  opinion,  I  presume  we  must 
accept  this  as  its  proper  interpretation.  My 
views  were  so  fully  expressed  in  my  dissent- 
ing opinion  in  Neal's  Case,  126  N.  C.  847, 
36  S.  K  117,  48  L.  B.  A.  684,  that  it  is 
needless  to  rejpeat  them  at  length.  The  prin- 
ciple that  the  court  can  never  direct  an  af- 
firmative verdict  was  clearly  enunciated  by 
a  unanimous  court  in  Sprulll  v.  Ins.  O.,  120 
N.  O.  141,  27  S.  B.  39.  This  case  has  never 
been  overruled  or  even  directly  questioned. 
It  was  accepted  by  this  court  as  the  invaria- 
ble rule  until  the  decision  In  Neal  v.  Rail- 
road. Even  in  that  case,  it  was  expressly 
reaffirmed  by  this  court  •  So  we  may  con- 
sider Sprulll's  Case  as  correctly  laying  down 
the  general  rule,  while  Neal's  Case  consti- 
tutes merely  an  exception  thereto.  A  brief 
reference  to  a  few  of  the  opinions  of  this 
court  will  show  their  general  tenor:  In 
Sprulll  V.  Insurance  Co.,  120  N.  C.  141<  27 
S.  E.  39,  during  my  first  term  upon  the  bench. 
It  is  said  for  a  unanimous  court:  "Where 
there  Is  no  evidence,  or  a  mere  scintilla  of 
evidence,  or  the  evidence  is  not  sufficient  in 
a  Just  and  reasonable  view  of.  it,  to  warrant 
an  Inference  of  any  fact  in  issue,  the  court 
should  not  leave  the  issue  to  be  passed  upon 
by  the  Jury,  but  should  direct  a  verdict  against 
the  party  upon  whom  the  burden  of  proof 
rests.  That  the  verdict  should  be  directed 
against  the  party  upon  whom  rests  the  bur- 
den of  proof  Is  the  essence  of  the  rule. 
•  •  •  If  the  verdict  of  a  Jury  Is,  in  the 
opinion  of  the  court  against  the  weight  of 
evidence,  it  can  be  set  aside,  and  to  the  prop- 
er exercise  of  this  discretion  there  can  be 
no  objection.  But  to  permit  the  Judge  to 
pass  upon  the  sufficiency  of  the  evidence  nec- 
essary to  rebut  a  legal  presumption,  without 
submission  to  the  Jury,  would  infringe  upon 
the  exclusive  powers  of  the  Jury.  •  •  • 
The  rule  laid  down  In  some  authorities  that 
wherever  the  Judge  would  be  Justified  in 
setting  aside  the  verdict  as  against  the  weight 
of  evidence,  he  would  be  equally  Justified  in 
taking  the  case  from  the  Jury  and  directing  a 
verdict  cannot  receive  our  sanction.  It  Is 
not  the  law  in  North  .Carolina,  and  never  can 
be  midej'  our  present  Constitution." 

In  White  V.  Ballroad,  121  N.  C.  484.  480, 
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27  S.  B.  1002,  Justice  Furches,  speaking  for 
a  tmanlmous  court,  says:  "The  court  can 
never  find  nor  direct  an  affirmattre  finding 
for  the  jury.  The  most  the  court  can  do  is 
to  Instruct  the  Jury,  where  there  is  no  con- 
flict of  evidence,  that  If  they  believe  the 
evidence  they  should  find  'Yes'  or  'No,'  as 
the  case  may  be."  In  Wood  v.  Bartholomew, 
122  N.  a  177,  186,  29  S.  E.  959,  960,  Justice 
Furches,  again  speaking  for  a  unanimous 
court,  says:  "The  burden  of  the  Issue  of  con- 
tributory negligence  is  on  the  defendant  It 
is  an  affirmative  issue,  and  cannot  be  found 
by  the  court  It  must  be  determined  by  the 
Jury."  In  Bank  v.  School  C!om.,  121  N.  C. 
109,  28  S.  E.  135,  the  same  Justice,  speaking 
for  a  unanimous  court,  says:  "But  no  matter 
how  strong  and  uncontradicted  the  evidence 
is  in  support  of  the  Issue,  the  court  cannot 
withdraw  such  Issue  from  the  Jury  and  direct 
an  affirmative  finding."  The  same  words  are 
quoted  with  approval  by  Justice  Montgomery, 
speaking  for  a  unanimous  court,  in  Crews  v. 
CantweU,  125  N.  O.  516  (619),  34  S.  B.  688. 
In  Ck>x  y.  Railroad,  123  N.  C.  604,  81  S.  E. 
848,  this  court  Chief  Justice  Falrcloth  alone 
dissenting,  says:  "A  negative  presumption 
necessarily  accompanies  the  burden,  and  re- 
mains until  the  burden  is  lifted  or  shifted 
by  direct  admissions  or  a  preponderance  of 
proof.  •  •  •  Where  there  is  evidence 
tendbig  to  prove  negligence  on  the  part  of 
both  parties,  the  case  must  always  be  sub- 
mitted to  the  Jury,  and  It  makes  no  dltterence 
If  this  evidence  appears  In  the  testimony  of 
the  plaintlfl.  The  court  may  say  to  the  Jury 
that  there  is  no  evidence  tending  to  prove 
a  fact  but  it  can  never  say  that  a  fact  is 
proved.  •  •  •  It  Is  a  settled  rule  of  this 
court  that  a  verdict  can  never  be  directed 
in  favor  of  the  party  upon  whom  rests  the 
burden  of  proof,  who  In  all  cases  Is  consid- 
ered to  have  the  affirmative  of  the  issue,  what- 
ever may  be  its  form.  •  •  •  The  burden  of 
proving  contributory  negligence  Is  always  up- 
on the  defendant  Therefore  a  dlrectl<Ht  in 
bis  favor,  based  in  any  degree  upon  the  con- 
tributory negligence  of  the  plaintiff,  would  be 
a  direction  In  favor  of  the  party  upon  whom 
rested  the  burden  of  proof,  which  is  directly 
opposed  to  the  uniform  current  of  our  deci- 
sions. If  there  had  been  any  reasonable 
doubt  that  the  burden  of  proving  contribu- 
tory negligence  rested  upon  the  defendant  It 
has  been  set  at  rest  by  chapter  33,  p.  81, 
of  the  Laws  of  1887.  •  •  •  It  therefore 
follows  that  on  a  motion  for  nonsuit  the 
court  can  consider  only  the  evidence  relating 
to  the  negligence  of  the  defendant  and,  If 
there  is  more  than  a  scintilla  tending  to  prove 
such  negligence,  the  motion  must  be  denied 
and  the  case  submitted  to  the  Jury."  In  Bol- 
den  V.  Railroad,  123  N.  C.  814,  31  S.  B.  851, 
this  court,  with  a  single  dissent  says:  "By 
force  of  statute,  as  well  as  a  settled  rule 
of  decision,  the  plea  of  contributory  negli- 
gence is  an  affirmative  defense,  In  which  the 
burden,  botb  of  allegation  and  proof,  rests 


upon  the  defendant"  In  Cogdell  r.  R.  R., 
124  N.  C:  802,  32  S.  E.  706,  It  Is  said,  by  • 
unanimona  court  that  "contributory  negli- 
gence and  assumption  of  risk,  being  In  the 
nature  of  pleas  in  confession  and  avoidance, 
are  affirmative  defenses,  and  cajmot  be  con- 
sidered on  a  motion  for  nonsuit"  A  large 
number  of  other  cases  might  be  dted.  The 
cases  of  Sprulll  v.  Insurance  Go.  and  Cox  t. 
B.  R.  have  been  repeatedly  dted  with  ap- 
proval by  this  court  both  before  and  after 
the  rendition  of  its  (q^inion  in  Neal's  Case. 
In  House  v.  R.  R.,  131  N.  a  103.  42  S.  B. 
553,  Cook,  J.,  speaking  for  a  tmanlmoua  court 
says:  "Tbe  principle  that  the  court  cannot 
direct  a  vcitdlct  in  favor  of  a  party  upon 
whom  rests  the  burden  of  proof  la  now  too 
wdl  settled  to  admit  of  discussion.  Cox  ▼. 
R.  R.,  123  N.  0.  604  [81  S.  B.  848].  and 
cases  there  cited."  In  Dorsett  ▼.  Mfg.  Co., 
131  N.  O.  254.  42  S.  B.  612,  Chief  Justice 
Furches,  speaking  for  a  unanimous  court 
dtes  Cox's  Case  twice  with  approval,  as  well 
as  Bolden  v.  R.  R.,  123  N.  O.  614,  81  &  B. 
851. 

The  reason  for  the  rule  as  above  laid  down 
la  clear.  It  Is  there  bounded  by  what  may 
be  called  natural  landmarks,  the  distinct  line 
of  separation  between  an  affirmative  and  neg- 
ative finding.  Itself  tbe  logical  deduction 
from  the  act  of  1887,  and  depending  for  its 
location  neither  upon  metaphysical  angles 
nor  artlfldal  stakes,  it  is  in  itself  capable  of 
accurate  definition  and  intelligent  application. 
For  this  reason  It  is  constantly  recurred  to, 
except  in  a  few  cases  where  the  requirements 
of  natural  Justice,  irrespective  of  the  strict 
rules  of  law,  have  seemed  to  the  court  to 
Justify  a  departure  therefrom.  Hard  cases 
are  "the  quicksands  of  tbe  law,"  and  it  is 
not  safe  to  bend  the  rule  too  far.  Curves 
may  be  the  lines  of  beauty,  but  thoae  of  right 
are  usually  straight 


CLARK,  0.  J., 
opinion. 
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RAT  et  ox.  T.  LONO. 

(Supreme  Court  of  North  Carolina.    Jane  10^ 
1903.) 

BJECTMSNT  —  SUBMISSION  OF  ISStTBS  —  HUS- 
BAND AND  WIFE— PURCHASE  OF*  LAND&-B8- 
TATES  BT  ENTIRBTT— WIFE'S  SEFARATB 
PROPERTY. 

1.  In  ejectment  by  a  husband  and  wife  plain- 
tiffs claimed  that  the  land  luvolved,  and  whidi 
had  been  sold  under  execution  against  the  hus- 
band, had  been  purchased  by  the  husband  and 
wife,  the  money  having  been  furnished  eqaaltjr 
by  each.  Held,  that  the  submission  of  an  issue 
as  to  whether  the  purchase  money  was  fur- 
nished equally  by  the  husband  and  wife  to  pro- 
cure a  home  for  them  was  sufficient  in  form 
and  substance  as  the  presentation  of  an  iasob 
controlling  the  determination  of  the  case. 

2.  Where  an  Issue  as  submitted  was  soffldoit 
in  form  and  sabstance  to  present  evei7  matr- 
rial  fact  necessary  to  a  determination  of  tb« 
case,  no  exception  because  of  the  refusal  t»  sab- 
mit  other  issues  can  be  sustained. 
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8.  Where  a  husband  and  wife,  suing  in  dect- 
ment,  claimed  that  the  land  involved  had  been 
purchased  by  them,  each  furnishiag  a  portion  of 
the  money,  evidence  to  show  the  purpose  for 
which  a  certain  sum  of  money  was  furnished 
by  the  wife,  and  her  accompanying  directions^ 
was  properly  admitted,  as'  tending  to  prove  a 
material  fact 

4.  The  qnestion  whether  evidence  la  daar 
or  convincing  is  a  question  as  to  its  weight  aud 
effect,  which  is  to  be  determined  solely  by  the 
jury,  and  it  is  error  to  instruct  as  to  whether 
evidence   is   clear,    etc. 

5.  Where  land  is  purchased  by  a  htuband  and 
wife,  each  furnishing  a  portion  of  the  purchase 
money,  an  estate  in  entirety  is  created,  and  not 
a  jt)int  estate. 

U.  Const,  art  10,  t  6,  providing  that  the 
property  of  a  married  woman  shall  be  her  sole 
and  separate  estate,  subject  to  conveyance  and 
devise  Dy  her  as  if  sole,  does  not  prevent  the 
creation  of  an  estate  by  entireties,  where  land 
Is  purchased  by  a  husband  and  wife,  each  fur- 
nishing a  portion  of  the  money. 

7.  Where  land  was  purchased  by  a  husband 
and  wife,  each  furnishing  a  portion  of  the  pur- 
chase money^  an  estate  bv  entireties  being  creat- 
ed, the  land  was  not  subject  to  sale  under  ex- 
ecution on  a  judgment  against  the  husband. 

Clark,  C.  J.,  and  Montgomery,  J.,  dissenting. 

Appeal  from  Superior  Court  Alamance 
Oonoty;  McNeil,  Jadge. 

Action  of  ejectment  hj  H.  M.  Ray  and 
wife  against  Jacob  A.  Long.  From  a  Judg- 
ment in  favor  of  plalntiffa,  defendant  ap- 
peals.   Affirmed. 

H.  8.  Parkei',  Jr.,  J.  T.  Morebead,  and  R. 
C  Strudwick,  for  appellant  Jobn  W.  Ora- 
ham,  for  appellees. 

DOUGLAS,  J.  This  case  was  before  ns  at 
Febmary  term,  1901,  and  Is  reported  in  128 
N.  C.  90,  88  S.  B.  281.  In  that  opinion  the 
comrt  says:  "The  marriage  having  taken 
place  since  1868,  be  should  have  said  to  the 
jury,  as  laid  down  In  Klrkpatrick  v.  Holmes, 
108  N.  C.  206,  12  S.  E.  1037,  and  approved  in 
Ross  V.  Hendrlz,  110  N.  a  406,  15  S.  E.  4: 
'If  her  separate  estate  went  Into  the  hands 
of  her  husband,  and  be  Invested  It  In  land, 
taking  title  In  bis  own  name.  In  the  absence 
of  any  agreement  to  the  contrary,  a,  trust 
would  have  resulted  to  ber.'  In  Brlsco  v. 
Norrls,  112  N.  O.  676,  16  S.  B.  850.  It  is  said 
tbls  equitable  title  was  'such  as  to  enable 
ber,  upon  the  strength  of  It,  to  recover  the 
land  from  her  husband,  or  from  any  one  pur- 
cbasing  of  him  wltb  notice  of  her  rights,  or 
from  any  one  who  bad  bought  the  land  at  a 
sale  under  execution  against  her  husband,  for 
such  person  would  acquire  only  such  title  as 
ber  husband  bad.'"  That  remains  the  law 
of  this  case,  to  be  modified  in  Its  applica- 
tion in  so  far  only  as  the  fmrther  develop- 
ment of  tbe  facts  may  require.  The  follow- 
ing Is  tbe  only  Issue  submitted:  "Was  pur- 
chase money  paid  for  tbe  land  In  contro- 
versy furnished, equally  by  Elizabeth  A.  Ray 
from  ber  separate  estate  and  by  H.  M.  Ray, 
to  ptocare  a  home  for  said  H.  M.  Ray  and 
wife?"    It  was  answered  In  the  affirmative. 

T  S.  Sw  Buaband  and  Wtts,  toL  M.  Cent  Dig.  il 
71,  78. 


Tbls  Issue  was  objected  to  as  Insufficient  by 
tbe  defendant,  wbo  tendered  seven  different 
Issues.  We  think  that  the  Issue  as  submit- 
ted was  sufficient  In  form  and  substance  to 
present  every  material  fact  necessary  to  a 
determination  of  this  case.  When  tbls  Is 
true,  no  exception  thereto  can  be  sustained.' 
Patterson  v.  Mills,  121  N.  0.  258,  28  S.  E. 
368;  Pretzfelder  v.  Ins.  Co.,  123  N.  C.  164,  31 
S.  E.  470,  44  L.  R.  A.  424.  In  Denmark  v. 
RaUroad,  107  N.  C.  185, 12  8.  E.  64,  this  court 
laid  down  the  following  rules  governing  tbe 
submission  of  issues:  "(1)  Only  Issues  of 
fact  raised  by  the  pleadings  must  be  submit- 
ted to  tbe  Jury.  (2)  The  verdict,  whether  in 
response  to  one  or  many  Issues,  must  estab- 
lish facts  sufficient  to  enable  the  court  to  pro- 
ceed to  Judgment.  (3)  Of  tbe  Issues  raised 
by  tbe  pleadings,  the  judge  who  tries  tbe 
case  may.  In  his  discretion,  submit  one  or 
many,  provided  that  neither  of  the  parties  to 
the  action  Is  denied  tbe  opportunity  to  pre- 
sent to  tbe  Jury  any  view  of  the  law  arising 
out  of  the  evidence,  through  the  medium  of 
pertinent  instructions  on  some  issue  passed 
upon."  This  is  in  entire  consonance  with  the 
rule  laid  down  In  Tucker  v.  Satterthwalte, 
120  N.  C.  118,  27  S.  E.  46,  relied  on  by  the 
defendant's  counsel,  to  tbe  effect  "that  it  Is 
tbe  duty  of  the  judge,  either  of  his  own  mo- 
tion or  at  the  suggestion  of  counsel,  to  sub- 
mit such  issues  as  are  necessary  to  settle  the 
material  controversies  arising  In  the  plead- 
ings, and  that  in  the  absence  of  such  Issues, 
or  admissions  of  record  equivalent  thereto, 
sufficient  to  reasonably  .Justify,  directly  or  by 
clear  Implication,  the  judgment  rendered 
therein,  this  court  will  remand  the  case  for 
a  new  trial."  Mitchell  v.  Railroad,  124  N.  C». 
at  page  245,  32  S.  E.  673,  44  L.  R.  A.  616. 
Nor  does  It  conflict  with  what  is  said  In  Cox 
V.  Railroad,.  126  N.  G.  103,  36  S.  E  237,  and 
Thomas  v.  Railroad,  129  N.  C.  392,  40  S.  R 
201  (at  page  396,  129  N.  C,  and  page  202, 
40  S.  E.),  as  to  tbe  proprie^  of  submitting 
separate  Issues  In  cases  of  negligence  and 
others  of  kindred  nature,  where  the  material 
facts  cannot  be  directly  presented  in  one  is- 
sue or  found  therein  except  Inferentlally  by 
reference  to  the  charge  of  the  court  Tbe 
issues  tendered  by  tbe  defendant  were  tm- 
oecessary,  while  some  of  them  presented 
merely  evidentiary  facts.  In  Tlnmions  v. 
Westmoreland,  72  N.  C.  687,  It  was  held  that 
"It  Is  error  to  submit  to  the  jury  Issues  which 
involve  matters  of  evidence  only  tending  to 
establish  or  deny  tbe  main  Issue."  Tbe  mo- 
tion to  dismiss  was  properly  refused,  as  there 
was  evidence  tending  to  prove  the  plaintiffs' 
contentions. 

We  see  no  objection  to  the  evidence  offered 
by  the  plaintiffs  to  show  tbe  purpose  for 
which  the  $600  was  furnished  by  the  feme 
plaintiff,  and  her  accompanying  directions. 
It  was  competent  evidence  tending  to  prove  a 
material  fact 

We  find  no  error  either  In  the  charge  or 
refusal  to  charge.    Among  other  prayers,  th( 
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.  defendant  requested  the  court  to  charge,  In 
substance,  that  the  evidence  offered  by  the 
plaintiffs  was  not  clear,  cogent,  and  con- 
vincing. This  prayer  was  properly  refused 
under  the  authority  of  Lehew  v.  Hewett,  130 
N.  a  22,  40  S.  E.  769,  where  It  was  held  that 
whether  evidence  was  clear,  strong,  and  con- 
vincing was  a  question  of  weight  and  effect, 
to  be  determined  solely  by  the  jury. 

We  come  now  to  the  legal  effect  of  the 
rerdlct.  The  Jury  have  found  upon  compe- 
tent evidence  and  under  proper  Instructions 
that  the  purchase  money  for  the  land  In 
question  was  furnished  equally  by  the  plain- 
tiffs, who  are  husband  and  wife,  for  the  pur- 
pose of  procuring  a  home  for  them.  When 
the  case  was  here  before  It  was  held  that, 
with  or  without  an  agreement.  If  the  wife's 
money  went  Into  the  purchase  of  the  land,  a 
resulting  trust  was  created  whereby  the  hus- 
band became  a  trustee  for  his  wife  to  the 
extent  of  her  Interest  Under  the  facts  as 
now  found,  the  wife  had  a  right  to  demand  a 
conveyance  Jointly  to  herself  and  her  hus- 
band; and  she  would  now  have  a  right  to 
have  the  deed  reformed  so  as  to  give  full 
force  and  effect  to  her  equities.  This  is  the 
practical  result  of  the  Judgment  in  this  case, 
certainly  as  between  the  parties.  The  effect 
will  be  to  create  an  estate  in  entireties,  In 
which  the  parties  will  hold.  In  the  ancient 
language  of  the  law,  "per  tout  et  non  per 
my."  This  estate  Is  fully  recognized  by  our 
law,  and  has  not  been  Impaired  by  section  6 
of  article  10  of  the  Oonstltutlon.  Whether  it 
arises  directly  from  the  marital  relation  or 
from  a  presumption  of  intention,  is  Imma- 
terial, BO  long  as  it  exists.  In  Motley  v. 
Whlttemore,  19  N.  0.  537,  it  is  said  (by  Qas- 
ton,  J.):  "When  lands  are  conveyed  to  hus- 
band and  wife,  they  liave  not  a  joint  estate, 
but  they  hold  by  entireties.  Being  in  law 
but  one  person,  they  have  each  the  whole  es- 
tate as  one  person;  and  on  the  death  of  either 
of  them  the  whole  estate  continues  in  the  sur- 
vivor. This  was  settled  at  least  as  far  back 
as  the  reign  of  Edward  III,  as  appears  from 
the  case  on  the  petition  of  John  Hawkins,  as 
the  heir  of  Jolm  Ode,  quoted  by  Lord  Coke, 
1  Inst.  187a."  This  case  has  been  repeatedly 
cited  with  approval  since  the  adoption  of  the 
present  Constitution.  In  Bruce  ▼.  Nicholson, 
109  N.  C.  204,  13  S.  E.  790,  26  Am.  St  Rep. 
562,  the  court  says  (through  Merrlmon,  C.  J.): 
"The  defendants,  husband  and  wife,  held  the 
small  tract  of  land  conveyed  to  them,  not  as 
Joint  tenants  or  tenants  in  common,  but  by 
entireties.  In  contemplation  of  law,  tbey 
were  for  such  purpose  but  one  person,  and 
each  liad  the  whole  estate  as  one  person,  and 
when  one  of  them  should  die  the  whole  es- 
tate would  continue  in  a  survivor.  They,  by 
reason  of  their  relations  to  each  other,  could 
not  take  the  fee-simple  estate  conveyed  to 
them  by  moieties,  but  both  were  seised  of  the 
entirety  per  tout  et  non  per  my.  This  Is  so 
by  the  common  law,  and  is  the  settled  law  of 
this     state"— citing     numerous     authorities. 


"The  nature  of  this  estate  forbids  and  pre- 
vents the  sale  or  disposal  of  it,  or  any  i>art 
of  it,  by  the  husband  or  wife,  without  the  as- 
sent of  both.  The  whole  must  remain  to  tlie 
survivor.  The  hnspand  cannot  convey,  in- 
cumber, or  at  all  prejudice  such  estate  to  any 
greater  extent  than  if  it  rested  In  the  wife 
exclusively  in  her  own  right.  He  has  no 
such  estate  as  he  can  dispose  of  to  the  prej- 
udice of  the  wife's  estate.  The  unity  of  the 
husband  and  wife  as  one  person  and  the 
ownership  of  the  estate  by  that  person  pre- 
vent the  disposition  of  it  otherwise  than  Joint- 
ly. As  a  consequence,  neither  the  interest  of 
the  husband  nor  tliat  of  the  wife  can  be  sold 
under  execution  so  as  to  pass  away  title 
during  their  joint  lives,  or  as  against  the  sur- 
vivor after  the  death  of  one  of  them."  "In- 
deed, it  seems  that  the  estate  is  not  that  of 
the  husband  or  wife.  It  belongs  to  that  tliird 
person  recognized  by  the  law,  the  husband 
and  the  wife."  Among  the  numerous  cases 
that  might  be  cited,  the  following  will  serve 
to  exemplify  the  principle:  Todd  v.  Zactiary, 
46  N.  C.  286;  Woodford  v.  Higly,  60  N.  & 
237;  Long  v.  Barnes,  87  N.  C.  820;  Jones  v. 
Potter,  89  N.  C.  220;  Slmonton  v.  Comellna, 
98  N.  0.  433,  4  S.  E.  38;  Harrison  v.  Bay. 
108  N.  a  216,  12  S.  E.  993,  U  L.  H.  A. 
722,  23  Am.  St.  Rep.  57;  Gray  ▼.  BaUey.  117 
K  O.  439,  23  S.  E.  318;  SpruUI  v.  Mfg.  Go.. 
130  N.  C.  42,  40  S.  E.  824. 

It  Is  unnecessary  to  discuss  the  nature  and 
effect  of  a  resulting  trust  as  that  point  was 
decided,  as  far  as  it  affects  this  case,  in  our 
former  opinion;  but  a  further  discussion  of 
the  principle  can  be  found  in  Gorrell  v.  Als- 
paugh,  120  N.  G.  362,  27  S.  E.  86. 

While  the  action  In  this  case  is  neither 
for  the  reconveyance  of  land  nor  for  the 
reformation  of  the  deed,  yet  we  think  It 
comes  within  the  essential  principal  of 
Stamper  v.  Stamper,  121  N.  0.  251,  28  S.  B. 
20.  There  the  contract  was  to  reconvey  the 
land  to  H.  H.  and  Anna  Stamper,  and  it 
was  held  tliat  the  widow  was  entitled  to 
specific  performance.  In  the  opinion  It  is 
said:-  "We  must  now  consider  the  quantity 
of  interest  to  be  conveyed,  which  w^  think  is 
the  entire  estate  in  the  land  acquired  by 
Milton  Stamper  under  the  deed.  The  cove- 
nant was  to  reconvey  to  H.  H.  and  Anna 
Stamper.  They,  being  husband  and  wife. 
held  their  equitable  interest  the  right  to  de- 
mand a  reconveyance  upon  breach  of  tlie 
covenant  In  entirety,  with  the  right  of  sur- 
vivorship." 

The  judgment  of  the  court  below  Is  af- 
firmed. 

MONTGOMERY,  J.  (dissenting).  In  the 
original  complaint  it  was  alleged  that  tlie 
feme  plaintiff,  wife  of  the  other  plaintiff,  had 
furnished  one-half  of  the  purchase  money— 
f600— toward  the  purchase  money  of  a  tract 
of  land  of  154  acres  which  was  conveyed  by 
Thos.  H.  Long  to  the  husband,  and  that  the 
plaintiffs  were  entitled  each  to  a  deed  foi 
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on«-half  of  the  154  acres;  "that  of  the  tract 
of  154  acres  59.15  acres  were  conveyed  by 
the  plaintiffs  to  a  son  of  the  husband  by  a 
former  marriage  upon  an  agreement  that  the 
wife  should  have  a  larger  interest  In  the  re- 
maining 94.85  acres,  and  her  Interest  In  said 
94.86  acres  has  thus  been  raised  from  half, 
which  It  was  originally,  to  slz-sevenths,  as 
stated  In  the  first  article  of  this  complaint  In 
regard  to  the  60  acres  therein  described"; 
and  that  the  defendant,  Long,  is  In  the  un- 
lawful possession  of  the  same,  having  pnr- 
chased  it  at  execution  sale,  the  execution  hav- 
ing been  Issued  against  the  husband.  The 
prayer  for  Judgment  is  in  the  following 
words:  "Wherefore  the  plaintiffs  demand 
judgment  that  the  feme  plaintiff,  Elizabeth 
A.  Ray,  is  entitled  to  six-sevenths  of  said 
land,  and  that  the  said  H.  M.  Ray  be  declar- 
ed to  have  held  the  same  as  a  trustee  for  her, 
and  that  her  Interest  could  not  be  sold  under 
execution,  and  that  the  said  defendant  could 
not  acquire  the  Interest  which  said  Elizabeth 
A.  Ray  had  in  said  land,  and  that,  she  for- 
bidding the  sale,  the  defendant  took  subject 
to  all  eqnitleB  which  she  had  in  said  land, 
and  for  such  other  and  further  relief,"  etc. 
An  amended  complaint  was  afterwards  filed, 
as  follows:  "(1)  That  at  the  time  of  the  pur- 
chase of  the  154  acres  it  was  expressly  agreed 
that  the  deed  should  be  made  to  both  the 
plaintiffs,  H.  M.  Ray  and  Elizabeth  Ray,  and 
their  heirs,  by  Thos.  H.  Long,  but  that 
through  mistake  the  deed  was  made  to  H.  M. 
Ray  and  his  heirs;  that  said  Elizabeth  A. 
Ray,  having  paid  $600  toward  the  purchase. 
money  under  the  agreement,  was  entitled  to 
have  had  said  deed  made  to  said  H.  M.  Ray 
and  Elizabeth  and  their  heirs.  (2)  That,  the 
equitable  title  to  said  land  at  the  time  of  the 
sale  under  execution  of  the  60  acres  de- 
tcrlbed  in  the  complaint  being  In  said  H.  M. 
Ray  and  Elizabeth  and  their  heirs,  the  sher- 
iff had  no  right  to  sell  under  execution  the 
contingent  remainder  of  H.  M.  Ray,  and  noth- 
ing passed  to  the  defendant  by  said  sale  and 
the  deed  of  the  sheriff  thereunder,  and  the 
said  plaintiffs  are  still  the  owners  of  the 
said  tract  of  60  acres,  and  entitled  to  the  pos- 
session thereof."  There  was  the  usual  prayer 
for  relief  In  such  cases.  It  will  be  seen 
from  a  reading  of  the  plaintiff's  complaint 
tbat  the  original  cause  of  action  was  based 
on  ^e  allegation  that  the  plaintiff  had  fur- 
nished one-half  of  the  purchase  money  of  the 
land,  and  that,  the  same  having  been  applied 
by  her  husband  to  the  purchase,  she  was  en- 
titled to  have  him  convey  to  her  and  her 
heirs  one-half  of  the  tract  of  land,  he  having 
taken  the  deed  to  the  entire  tract  in  his  own 
name.  In  the  amended  complaint  she  alleg- 
ed that  she  bought. the  land,  together  with 
her  husband,  under  an  agreement  that  the 
deed  should  be  made  to  them  and  their  heirs, 
and  that  by  mistake  the  deed  was  made  to 
the  husband  alone.  According  to  the  first 
complaint,  the  feme  plaintiff  furnished  a  part 
of  the  purchase  money,  and  for  that  she  was 


to  have  an  equivalent  In  land  conveyed  to 
her  and  her  heirs.  According  to  the  amend- 
ed complaint,  she  furnished  the  money  Joint- 
ly with  her  husband,  who  furnished  an  equal 
amount,  and  the  deed  was  to  be  made  to 
them  and  their  heirs  and  assigns,  by  which 
an  estate  In  entirety  was  created.  The  de- 
fendant requested  the  court  to  _  submit, 
amongst  others,  two  issues — one  whether  or 
not  the  feme 'plaintiff  had  paid  the  $600  of 
the  purchase  money,  and  the  other  whether 
at  or  before  the  time  of  the  purchase  by  Hen- 
ry M.  Ray  of  the  154  acres  from  Thos.  H. 
Long  it  was  expressly  agreed  that  the  deed 
should  be  made  to  Henry  M.  Ray  and  wife 
Jointly.  His  honor  refused  the  issues,  and 
submitted  one  in  these  words:  "Was  the 
purchase  money  paid  for  the  land  in  contro- 
versy furnished  equally  by  Elizabeth  A.  Ray 
from  her  separate  estate,  and  by  Henry  M. 
Ray,  to  procure  a  home  for  said  Henry  M. 
Ray  and  wife?"  Upon  the  pleadings  the  de- 
fendant. In  my  opinion,  was  certainly  entitled 
to  have  the  issues  which  he  tendered  submit- 
ted to  the  Jtuy.  After  the  evidence  was  all 
in,  however.  It  was  unnecessary  to  submit 
the  last  one,  for  the  reason  that  there  was  no 
evidence  whatever  tending  to  show  that  the 
deed  was  executed  under  a  mistake,  or  that 
It  was  ever  agreed,  up  to  the  time  the  deed 
was  executed  to  H.  M.  Ray,  the  husband, 
that  the  deed  was  to  have  been  made  to  him 
and  his  wife.  Therefore,  under  the  Issue 
which  his  honor  did  submit,  the  Jury  having 
found  that  the  feme  plaintiff  paid  one-half  of 
the  purchase  money  of  the  land,  his  honor 
should  have  held  as  a  matter  of  law  that  a 
resulting  trust  was  created  by  the  deed  to 
the  husband  in  favor  of  the  feme  plaintiff  for 
one-halt  of  the  tract  of  land,  and  that  a  Judg- 
ment to  that  effect  should  have  been  ren- 
dered, according  to  the  request  for  Judgment 
made  by  defendant.  The  defendant,  in  his 
answer,  denied  that  any  part  of  the  land  bad 
been  conveyed  to  the  son  of  the  husband,  and 
there  was  no  evidence  offered  on  that  ques- 
tion. 
In  my  opinion,  there  was  error. 


CI^ARK,  a  J., 
opinion. 


concurs  in  the  dissenting 


cm  N.  C.  947) 

HALLYBURTON  et  nx.  v.  SLAGLD. 

(Snpreme  Conrt  of  North  Carolina.    June  11, 

1903.) 

CVRTBST  —  CONSTITtJTIQNAL  LAW  —  WIPB'S 
SDPARATB  PROPBRTT— MARRIAGE)  —  TBSTBD 
RIQHT8— FRAUDULENT  CONVBYANCB  —  SUB- 
SBQUBNT  PURCHASB  BT  GRANTOR. 

1.  By  a  marriage  prior  to  the  ratification  of 
the  Constitution  of  1868,  proTidiog  that  the 
property  of  a  female  shall  remain  her  separate 
estate,  and  may  be  conveyed  and  devised  by  her 
aa  if  sole,  the  husband  acquired  no  vested  right 
In  lands  acquired  by  the  wife  after  the  ratifica- 
tiou,  so  as  to  prevent  the  application  of  the 
constitutional  provision  to  bis  right  to  curtesy. 

2.  A  landowner,  with  intent  to  defraud  hlr 
creditors,  gave  a  deed,  with  warranty  of  title. 
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in  trust  for  the  benefit  of  his  wife  for  life, 
and  her  children  after  her  death.  Subsequent- 
ly he  was  adjudged  a  voluntary  bankrupt,  and 
purchased  the  land  from  one  claiming  under  a 
sale  thereof  by  the  assignee  in  bankruptcy. 
Beld  that,  as  against  the  children  of  his  de- 
ceased wife,  he  was  estopped  from  claiming  title 
onder  the  deed  to  him  from  the  one  claiming  on- 
der  the  assignee's  deed. 

On  rehearing.    Petition  dlBmlssed. 
For  former  opinion,  see  41  S.  B.  877. 

Merrimon  &  Merrlmon  and  Shepherd  & 
Shepherd,  for  appellant.  Chas.  A.  Moore, 
Zeb  Wearer,  and  Locke  Craig,  for  appellees. 

WALKER;  J.  This  la  a  petition  to  rehear 
the  above-entitled  case,  which  was  decided 
at  the  February  term,  1902,  and  Is  reported  In 
180  N.  C.  482,  41  S.  E.  877. 

The  assignment  of  error  In  regard  to  the 
defendant's  claim  for  an  estate  by  the  curte- 
sy In  tract  No.  2,  known  as  the  "Chunn 
Land,"  cannot  be  sustained.  As  the  parties 
were  married  before  1868,  and  the  land  was 
acquired  in  1877,  the  defendant  was  entitled 
to  an  estate  by  the  curtesy  at  the  death  of 
his  wtfe,  provided  she  bad  died  intestate,  or 
had  not  disposed  of  the  property  by  her  will 
to  some  one  else.  Tiddy  t.  Oraves,  126  N. 
C.  620,  86  S.  E.  127.  It  appears  In  tbls  case 
that  Mrs.  Slagle  died,  leaving  a  vrtll,  in  which 
she  devised  the  said  property  to  the  plaintiff. 
When  a  marriage  has  taken  place  prior  to 
the  dower  act  of  1867  (Laws  1866-^7,  p.  71, 
c.  S4),  and  the  busband  has  acquired  land 
after  Its  passage,  the  wife  Is  entitled  to. 
dower,  because,  as  soon  as  the  land  Is  acquir- 
ed, the  right  of  ddwer  attaches  to  It  O'Kelly 
V.  Williams,  84  N.  C.  281.  So,  when  the  mar- 
riage has  taken  place  before  the  date  of  the 
ratification  of  the  Constitution  of  1868,  and 
the  wife  has  acquired  property  after  that 
date,  the  provisions  of  the  Constitution  In  re- 
gard to  the  separate  estate  of  the  wife  and 
her  power  to  devise  her  property  immedi- 
ately become  operative,  and  affect  all  of  tbe 
rights  In  the  property  thus  acquired;  and 
tbe  husband's  estate  by  tbe  curtesy,  unlike 
that  which  existed  prior  to"  August,  1868, 
only  becomes  consummate  upon  the  death 
of  the  wife  intestate.  Holliday  v.  McMil- 
lan, 79  N.  a  815;  Morris  v.  Morris,  94  N.  C. 
613;  KIrkman  v.  Bank,  77  K.  C.  394.  By  the 
marriage  before  August,  1868,  tbe  busband 
acquired  no  such  vested  right  in  the  future 
acquisitions  of  the  wife  as  to  prevent  the  ap- 
plication of  tbe  provisions  of  the  Constitu- 
tion and  statutes  to  bis  right  of  curtesy.  A 
mere  expectancy  or  possibility  of  future  ac- 
quisitions Is  not  a  vested  right  Holliday  ▼. 
McMillan,  supra.  Propci'ty  Is  always  acquir- 
ed subject  to  tbe  laws  existing  and  In  force 
at  the  tima    O'Kelly  v.  Williams,  -supra. 

Tbe  principal  question  In  the  case,  and. 
Indeed,  the  only  one  discussed  before  us,  re- 
lates to  the  estoppel  which  plaintiff  alleges 
arose  out  of  a  deed  to  Mr.  Woodfln,  and  was 
fed  by  the  title  acquired  by  the  defendant 
under'tbe  deed  of  Reynolds,  assignee  in  bank- 


ruptcy, to  him,  whereby  the  plaintiff's  title 
to  the  land  was  made  good  and  perfect  ■• 
against  the  defendant  The  defendant  for 
a  nominal  consideratlou,  and  with  intent  to 
defraud  his  creditors,  made  a  deed  for  tbe 
land  to  Mr.  Woodfln  In  trust  for  tbe  use 
and  benefit  of  his  wife  for  life,  and  after 
her  death  for  the  use  and  benefit  of  her 
children;  and  in  May,  1868,  upon  his  own  pe- 
tition, he  was  adjudged  a  bankrupt  His  as- 
signee sold  tbe  land,  and  it  was  bought  by 
one  Lang  for  the  defendant,  and  the  as- 
signee afterwards  conveyed  It  to  tbe  latter 
with  the  consent  of  Lang.  Defendant's  coun- 
sel contend  that  there  was  no  estoppel  aris- 
ing out  of  the  deed,  because  (1)  plaintiffs  can- 
not maintain  an  action  upon  the  warranty  In 
tbe  deed  to  Woodfln;  and  (2)  because  by  tfa« 
acts  of  the  assignee  the  land  has  been  de- 
voted to  the  satisfaction  of  the  claims  of 
creditors  to  whom  It  rightfully  belonged,  the 
covenant  being  "void  and  of  no  effect"  as 
to  them. 

While  tbe  deed  of  Slagle  to  Woodfln  was 
▼old  as  to  creditors  and  as  to  tbeii:  represen- 
tatlre,  the  assignee  in  bankruptcy.  If  either 
of  them  should  seek  to  set  It  aside.  It  was 
yet  good  and  valid  as  between  the  parties  to 
It;  and  the  title  to  the  land  passed  to  Wood- 
fln, as  trustee,  subject  to  be  divested  by  any 
creditors  who  might  seek  to  subject  it  to  the 
payment  of  their  claims.  The  defect  In  the 
title  to  tbe  land  was  caused  by  the  defend- 
ant's own  wrongful  act  In  making  the  deed 
with  a  fraudulent  Intent  and  it  would  be 
strange  Indeed  if  the  law  should  permit  hlm 
afterwards  to  acquire  a  title  through  the 
creditors  or  their  representative,  the  assignee 
In  bankruptcy,  and  hold  it  in  hostility  to  the 
one  he  conveyed  and  warranted.  We  do 
not  think  that  the  law  will  permit  him  to  do 
so.  It  is  not  denied  that  when  a  good  and 
Indefeasible  title  is  transferred  by  deed,  the 
vendor  may  afterwards  acquire  an  Independ- 
ent title— such,  for  example,  as  a  title  by  ad- 
verse possession  under  color— and  bold  It 
against  his  vendee,  but  the  title  so  acquired 
must  be  consistent  with  the  provisions  of  his 
own  deed,  and  bis  covenants  therein  contain- 
ed. Cuthrell  v.  Hawkins,  98  N.  O.  203.  8  S. 
E.  672;  Johnson  v.  Farlow,  35  N.  0.  84;  Ed- 
dleman  v.  Carpenter,  52  N.  C.  616.  But  when 
by  his  deed  the  grantor  conveys  without  any 
of  the  usual  covenants  of  title,  or  when  by 
the  form  or  nature  of  tbe  conveyance  he  af- 
flrms,  either  expressly  or  Impliedly,  that  he 
bas  a  good  and  perfect  title  to  the  land, 
though  In  fact  he  has  a  defective  or  Imper^ 
feet  title,  and  he  subsequently  acquires  a 
good  title  thereto,  such  after-acquired  title 
will  Inure  to  the  benefit  of  his  grantee  by  es- 
toppel. Van  Rensselaer' V.  Kearney,  11  How, 
297,  13  L.  Ed.  708;  Ryan  v.  U.  S.,  136  U.  S- 
68,  10  Sup.  Gt  913,  84  L.  Ed.  447;  11  Am.  ft 
Bug.  Bnc.  (2d  Ed.)  p.  403;  Hagensick  ▼,  Cas- 
tor, 53  Neb.  495,  73  N.  W.  932;  French  t. 
Spencer,  21  How.  240,  16  L.  Ed.  97.  In  Van 
Rensselaer  t.  Kearney  It  Is  said:    "If  the 


Digitized  by  V^jOOQ  IC 


N.  O.) 


HALLYBURTON  v.  SLAGLB. 


657 


deed  bean  on  It>  face  evidence  tbat  tbe  gran- 
tors Inteoded  to  convey,  and  the  grantee  ex- 
pected to  become  Invested  wltb,  an  estate  of 
0  particular  description  or  quality,  and  that 
the  bargain  had  proceeded  on  that  footing 
between  the  parties,  then,  although  It  may 
not  contain  any  covenants  of  title,  in  the 
technical  sense  of  the  term,  still  the  legal  op- 
eration and  effect  of  the  Instrument  will  be 
binding  upon  the  grantor  and  those  claim- 
ing under  him,  in  respect  to  tbe  estate  thus 
described,  as  If  a  format  covenant  to  that  ef- 
fect had  been  Inserted,  at  least  so  far  as  to 
estop  them  from  ever  afterwards  denying 
that  he  was  seised  of  the  particular  estate 
at  the  time  of  tbe  conveyance."  The  propo- 
sition may  be  stated  another  way:  "Where 
one  assumes  by  his  deed  to  convey  a  title, 
and  by  any  form  of  assurance  obligates  him- 
self to  protect  the  grantee  in  the  enjoyment 
of  tbat  which  tbe  deed  purports  to  give  him, 
he  will  not  be  suffered  afterwards  to  acquire 
or  assert  a  conflicting  title,  and  turn  hla 
grantor  over  to  a  suit  upon  his  covenants  for 
redress.  The  short  and  effectual  method  of 
redress  Is  to  deny  him  the  liberty  of  setting 
up  his  after-acquired  title  as  against  bis 
previous  conveyance.  This  is  merely  refus- 
ing him  the  countenance  and  assistance  of 
tbe  law  in  breaking  the  assurance  which  his 
covenants  have  given,"  Smith  v.  Williams, 
44  Mich.  240,  6  N.  W.  662.  The  general  rule 
is  that,  when  tbe  deed  contains  no  covenant 
of  warranty,  or  other  covenant  sufficient  to 
estop  him,  the  grantor  can  set  up  an  after- 
acquired  title,  unless  he  has  either  expressly 
or  Impliedly  affirmed  In  the  deed  that  he  has 
a  good  title,  In  which  case  he  will  be  es- 
topped to  set  up  the  after-acquired  title. 
This  rule  accords  with  common  honesty  and 
fair  dealing.  The  covenant  of  warranty 
works  an  estoppel  not  only  to  prevent  tbe 
circuity  of  action,  which  is  sometimes  given 
as  the  reason  for  it,  bnt  for  other  good  and 
valid  reasons.  The  grantor  should  not  be 
permitted  to  Impeach  and  nullify  his  solemn 
deed  and  act  by  alleging  his  own  fraud  and 
iniquity,  as  by  claiming  and  setting  up  a  ti- 
tle against  bis  grantee  which  could  not  have 
existed  but  for  his  own  fraudulent  act  and 
intent.  It  would  be  contrary  to  equity  and 
good  morals  to  allow  him  to  take  any  advan- 
tage from  tbe  newly  acquired  title  in  such  a 
way.  Reynolds  v.  Cook,  83  Va.  817.  3  S.  E. 
710,  5  Am.  St.  Rep.  317.  The  principle  would 
seem  to  be  so  clear  and  Just  as  not  to  re- 
quire a  further  discussion  or  citation  of  au- 
thority. 

In  this  case  it  is  apparent,  we  think,  up- 
on the  face  of  the  deed,  that  the  defendant 
Intended  to  affirm,  impliedly,  at  least,  that  he 
bad  a  good  title  to  the  land.  It  was  his  pur- 
pose to  convey  the  fee,  which  should  be  held 
by  Woodfln  for  the  use,  benefit,  and  enjoy- 
ment of  bis  wife  and  children;  and  this 
could  not  well  be  done,  unless  the  title  was 
not  only  good  at  the  time  he  transferred  It, 
but  remained  good,  so  far  as  any  act  of  tbe 
44  S.IB.-42 


grantor  could  affect  11  He  agrees  to  war- 
rant and  defend  the  title  of  tbe  lot  to  the 
trustee  and  his  heirs  forever,  for  tbe  uses 
and  purposes  set  forth  in  the  deed.  The 
word  "warrant"  is  defined  as  an  assurance 
of  title  to  property  sold,  and  a  stipulation  by 
an  express  covenant  that  tbe  title  of  the 
grantor  shall  be  good,  and  bis  possession  un- 
disturbed. Black's  Law  Diet  p.  1233.  In- 
deed, it  has  been  said  to  have  been  fully  es- 
tablished as  a  principle  by  the  best  authority 
that  tbe  doctrine  of  estoppel  applies  to  con- 
veyances without  warranty,  where  it  ap- 
pears by  the  deed  that  the  parties  Intended 
to  deal  with  and  convey  a  title  In  fee  sim- 
ple. Graham  v.  Meek,  1  Or.  825;  1  Green- 
leaf  on  Ev.  t  24.  And  If  this  Is  not  true,  the 
estoppel  certainly  arises  when  the  convey- 
ance of  the  land  is  coupled  with  a  covenant 
of  warranty.  Mr.  Greenleaf  says:  "A  cove- 
nant of  warranty  estops  the  grantor  from 
setting  up  an  after-acquired  title  against  the 
grantee,  for  It  is  a  perpetually  operating 
covenant." 

It  was  contended,  tbough,  by  defendant's 
counsel,  in  bis  able  and  ingenious  argument, 
that  there  could  be  no  rebutter  or  estoppel 
unless  there  could  be  a  recovery  upon  tbe 
warranty,  or  unless  the  deed  failed  to  pass 
an  estate  to  the  grantee.  It  is  said  in  Bush 
T.  Cooper,  18  Sow.  82,  15  L.  Ed.  273,  that 
"there  is  no  necessary  connection  between 
the  personal  liability  of  the  debtor  on  his 
covenant  and  the  estoppel  which  arises 
therefrom,"  and  tbe  court  was  then  speak- 
ing with  reference  to  tbe  discbarge  of  tbe 
covenantor  in  bankruptcy.  "Such  estop- 
pels," says  the  court,  "do  not  depend  upon 
personal  liability  for  damages.  This  is  ap- 
parent when  we  remember  that  estoppels 
bind  not  only  parties,  but  privies  in  blood 
and  estate,  though  not  personally  liable  on 
the  covenants  creating  the  estoppel."  The 
defendant  nndertook  to  sell  and  convey  to 
Woodfln,  as  trustee,  not  a  bad  or  defective 
title,  but  a  good  and  perfect  title;  and  the 
estoppel  operates  at  law  to  pass  tbe  legal  es- 
tate, and  in  equity  to  conclude  him  from  as- 
serting tbe  existence  of  a  title  inconsistent 
with  what  he  undertook  to  sell  and  convey. 
Bush  V.  Cooper,  supra.  In  tbe  case  of  Dun- 
bar V.  McFall,  9  Humph.  505,  tbe  facts  were 
very  much  like  those  in  the  case  at  bar.  "It 
Is  supposed,"  says  tbe  court,  "that  as  these 
negroes  bad  been  taken  in  execution  as  tbe 
property  of  I>emmy  Williams  after  the  per- 
iod of  this  fraudulent  sale,  and  had  been 
sold,  and  were  afterwards  held  by  persons 
against  whom  the  bill  of  sale  of  Lemmy 
Williams  to  William  K.  Williams  would 
have  been  void,  that  when  they  were  repur- 
chased by  Lemmy  Williams  he  took  them 
and  held  them  in  right  of  tbe  creditor  and 
that  bis  title  against  the  fraudulent  sale  was 
as  good  as  that  of  the  creditor.  This  posi- 
tion is  untenable,  for  several  reasons:  (1) 
Because,  however  Lemmy  Williams  may 
have  obtained  the  negroes  after  the  execu- 
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tlon  sale,  still  this  defense  Is  an  allegation 
of  his  own  turpitude  In  the  sale  to  W.  K. 
Williams,  which  be  is  not  permitted  to  make, 
to  avoid  his  own  deed,  for,  as  between  him- 
self and  William  K.  "Williams,  the  fraudu- 
lent sale  was  good.  (2)  But  In  the  bill  of 
sale  to  William  K.  'Williams  there  is  a  war- 
ranty of  title.  Now,  as  this  bill  of  sale  was 
good  between  the  parties,  the  moment  the 
vendor  repurchased  the  negroes,  and  ob- 
tained them  again,  free  from  liability  on  ac- 
count of  the  fraud,  such  title  inured  to  the 
beneSt  of  the  fraudulent  vendee,  and  vested 
in  him  a  good  title.  Lemmy  Williams  is  es- 
topped, therefore,  by  his  covenant,  to  resist 
the  title  of  his  vendee."  See,  also,  Nance's 
Lessee  v.  Thompson,  1  Sneed,  327.  If  the 
title  conveyed  by  the  defendant's  deed  to 
Woodfln  was  defective  on  account  of  any 
fraud  or  wrong  committed  by  him  which  In- 
validated the  deed,  it  was  his  duty  to  re- 
move the  defect,  and  whatever  was  after- 
wards done  by  him  which  perfected  the  title 
will  be  considered  as  done  In  discharge  of 
this  plain  duty  and  obligation.  Frank  ▼. 
Caruthers,  108  Mo.  573,  18  S.  W.  927;  John- 
son V.  Foster  (Tex.  Civ.  App.)  34  S.  W.  821; 
Hannah  v.  Collins,  94  Ind.  201.  In  the  case 
first  cited  the  court  says:  "The  law  would 
be  Justly  'chargeable  with  connivance  at 
fraud  and  dishonesty,'  to  permit  the  grantor 
to  take  advantage  of  his  own  delinquency 
for  the  purpose  of  wresting  from  his  gran- 
tees the  property  already  conveyed  to  them." 
In  the  case  of  Glbbs  v.  Thayer,  6  Cush.  80, 
it  appeared  that  a  husband,  having  an  es- 
tate for  his  own  life  In  land  of  his  wife, 
conveyed  his  interest  therein.  In  trust  for  her 
benefit,  by  a  deed  fraudulent  and  void  as 
against  creditors,  and  which  contained  a 
warranty  against  all  claims  of  the  grantor 
or  his  heirs,  or  of  any  other  person  claiming 
under  him  or  them;  and  having  subsequent- 
ly taken  advantage  of  the  Insolvent  law,  and 
himself  become  the  purchaser  and  received 
a  conveyance  of  the  assignee's  Interest  In 
the  land,  it  was  held  that  he  was  estopped 
by  his  covenant  to  set  up  against  his  grantee 
the  title  so  acquired.  "If  at  the  time  of 
such  conveyance  and  warranty  the  estate 
conveyed  was  liable  to  be  taken  by  the  gran- 
tor's creditors  to  satisfy  his  debts,  this  lia- 
bility was  an  Incumbrance,  by  reason  of  a 
subsisting  right  of  creditors  to  take  and  hold 
the  estate  under  him,  and  was  at  that  time, 
therefore,  a  paramount,  subsisting  claim, 
within  the  qualified  warranty,  and  the  tak- 
ing of  the  estate  by  the  creditors  would  be 
a  breach  of  that  warranty."  In  that  case 
the  court  draws  the  distinction  between  a 
title  acquired  by  the  grantor  under  a  sale 
made  In  behalf  of  creditors  against  whom 
the  fraudulent  deed  Is  void,  and  an  inde- 
pendent title  acquired  by  the  grantor.  Mr. 
Bigelow  cites  this  case  with  approval,  and 
says:  "It  was  Immaterial  whether  or  not 
the  original  conveyance  was  fraudulent 
against  creditors.     If  It  was  not,  then  the 


prx^ierty  did  not  pass  to  the  assignee,  and 
the  plalntier  took  no  title  under  it  If  It 
was  fraudulent,  it  was  by  reason  of  acts 
done  by  him  which  bad  given  rights  to 
creditors  to  reclaim  the  land  and  hold  It, 
and  was  an  Incumbrance  against  which  he 
had  warranted.  In  this  case  the  purchase  of 
the  Interest  was  only  an  extinguishment  of 
the  incumbrance,  and,  by  the  doctrine  of 
estoppel,  this  purchase  of  the  outstanding 
right  of  creditors  Inured  to  the  benefit  of 
the  plaintifTs  grantee."  Bigelow  on  Estop- 
pel (5th  Ed.)  p.  407.  The  same  doctrine  is 
recognized  in  Bank  v.  Glenn,  68  N.  C.  36, 
where  It  is  said  that  when  the  title  proposed 
to  be  conveyed  is  defective,  and  the  grantor 
afterwards  perfects  the  title  by  buying  In 
the  adverse  claim,  and  removing  the  cloud 
or  defect  from  the  title  he  undertook  to  con- 
vey, the  subsequently  acquired  title  will 
Inure  to  his  grantee  by  estoppeL  And  so  in 
Taylor  v.  ShufCord,  11  N.  0.  131,  15  Am. 
Dec.  512,  the  court,  after  stating  that  the 
estoppel  affects  the  estate  conveyed  by  the 
deed,  proceeds  as  follows:  "The  breach  Is 
not  that  no  estate  passed,  but  that  an  estate 
did  pass,  but  that  the  title  to  that  estate 
was  not  good,  and  that  he  was  disturbed  in 
the  enjoyment  of  that  estate  by  one  having 
title.  In  fact,  the  very  idea  of  annexing  a 
warranty  or  covenant  presupposes  an  estate 
to  pass,  for,  without  the  estate  passes,  there 
can  be  no  warranty,  which  Is  a  dependent 
covenant,  as  Is  a  covenant  for  quiet  enjoy- 
ment, although  by  the  phraseology  there 
may  be  an  Independent  covenant,  but  it  Is 
not  attached  In  law  to  the  estate.  This  very 
clearly  proves  what  Is  affirmed,  and  what 
estoppels  arise  out  of  a  bargain  and  sale." 
In  Cuthrell  v.  Hawkins,  98  N.  0.  205,  8  S.  B. 
672,  this  court,  citing  Moore  v.  WilUs,  9  N. 
C.  559,  says:  "If  A.  sell  to  B.  by  Indenture, 
he  thereby  affirms  that  he  has  title  when  he 
makes  bis  deed;  and  if  he  did  not,  and  af- 
terwards acquire  one,  in  an  action  by  him 
against  B.  the  title  of  the  latter  prevails.- 
not  because  A.  passes  to  him  any  title,  be- 
cause he  had  not  any  then  to  pass,  but  be- 
cause he  is  precluded  from  showing  the 
fact."  We  have  shown  that  it  makes  no 
difference  In  the  application  of  the  rale 
whether  the  vendor  had  no  title  at  the  time 
of  his  conveyance,  wr  only  a  defective  title. 
The  principle  of  law,  therefore,  which  gov- 
erns the  two  cases,  must  be  the  same,  as 
the  reason  Is  the  same.  We  do  not  think 
the  case  of  Moore  t.  Willis,  9  N.  O.  559, 
which  was  cited  to  na  by  the  defendantfs 
counsel,  sustains  his  position.  In  that  case 
the  property  fraudulently  conveyed  had'  been 
transferred  by  the  vendor  and  delivered  to 
bis  creditors  to  pay  their  debts,  and  the 
court  simply  held  that  the  latter  could  retain 
the  property,  as  against  the  fraudulent  ven- 
dee, because  the  original  transfer  was  void 
as  to  them,  and  they  had  received  only  what 
the  law  gives  them.  The  controversy  was 
not  between  the  vendee  and  the  fraudulent 
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Tendor,  as  in  onr  case,  and  no  estoppel, 
tbercffore,  could  arise. 

Tliere  is  no  force  in  the  objection  tliat  the 
estoppel  must  be  pleaded  In  order  to  avail 
the  plaintiffs.  The  same  point  was  made  in 
Bank  v.  Glenn,  supra,  and  this  conrt  held, 
that  the  estoppel,  being  part  of  the  title,  may 
be  given  in  evidence  without  being  pleaded. 
Besides,  this  objection  comes  too  late. 

While  the  other  assignments  of  error  were 
not  pressed  in  the  argument  before  us,  we 
have  carefully  examined  them,  and  think 
that  they  are  without  any  merit 

The  former  decision  of  the  court  is  cor- 
rect, and  cannot,  therefore,  be  disturbed. 
Petition  dismissed. 


as:  N.  C.  957) 

HALLTBURTON  et  nx.  v.  SlyAGLBL 

(Supreme  Court  of  North  Carolina.    June  11, 

1003.) 

IHPBOVBMKNTS— HIGHT   TO   COMPENSATION. 

1.  The  fiading  of  the  jury,  in  an  action  for 
the  recovery  of  laud,  that  defendant  acted  with 
a  fraudulent  purpose  in  pnrcbaBiDg  ,the  same, 
conld  be  conadered  on  his  application  for  the 
allowance  of  the  value  of  the  improTements 
made  by  him,  though  for  various  reasons  the  Is- 
sne  was  immaterial  in  the  action  itself. 

2.  One  purchasing  land  at  a  sale  by  his  own 
assignee  m  bankruptcy,  with  the  fraudulent 
purpose  of  defeatiu^  the  rights  of  his  wife  and 
children  under  a  prior  deea  which  he  had  made 
to  them  with  intent  to  defraud  his  creditors, 
is  not  a  l>ona  fide  "holder  of  the  premises  under 
a  color  of  title  believed  by  him  to  be  good," 
within  Clark's  Code,  {  473,  and  is  therefore  not 
entitled  to  the  value  of  improvements  placed 
thereon  by  him  while  holding  it  under  such  sale. 

Appeal  from  Superior  Court,  Buncombe 
County;   Coancill,  Judge. 

Action  for  the  recovery  of  land,  brought 
by  W.  B.  Hallyburton  and  wife  against  J. 
L.  It.  Slagle.  Judgment  went  for  plaintifFs. 
Prom  an  order  denying  the  application  of  the 
defendant  Slagle  for  the  allowance  of  the 
value  of  improvements  made  by  him  on  the 
land,  the  said  defendant  appeals.  Af- 
firmed. 

Merrimon  ft  Merrimon  and  Shepherd  ft 
Shepherd,  for  appellant  Charles  A.  Moore, 
Locke  Craige,  and  Zeb  Weaver,  for  appellees. 

WAUCEIR,  J.  This  is  an  application  by 
the  defendant  to  be  allowed  the  value  of 
certain  improvements  alleged  to  have  been 
made  by  him  on  the  property  which  the 
plaintiffs  have  recovered  in  the  action.  The 
Jury  have  found  and  the  court  has  adjudged 
that  the  defendant  conveyed  the  land  to 
Woodfln  in  trust  for  his  wife  and  children, 
with  Intent  to  defraud  his  creditors,  and  that 
he  was  afterwards  adjudged  a  bankrupt  on 
his  own  petition,  and  the  land  was  sold  by 
his  assignee  in  bankruptcy  for  the  reason 
tbat,  being  fraudulent  the  deed  of  the  de- 
fendant  to  Woodfin  was  void  as  to  credit- 
ors.   The  defendant  bought  at  the  assignee's 
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sale.  The  Jury  found  in  the  principal  case, 
under  an  issue  submitted  to  them,  that  the 
defendant  procured  the  sale  to  be  made  and<- 
purchased  at  the  same,  for  the  fraudulent 
purpose  of  defeating  the  rights  of  his  wife 
and  children  under  bis  deed  to  them.  It  is 
true  that  the  defendant  objected  to  the  sub- 
mission of  this  issue  to  the  Jury,  and  while 
it  was  not  material  to  inquire  in  the  main 
suit  as  to  the  intent  of  the  defendant  in  pro- 
curing title  by  purchase  at  the  assignee's 
sale,  as  the  defendant  was  estopped  to  take 
any  benefit  from  the  said  purchase  and  the 
deed  of  the  assignee,  and  the  title  thus  ac- 
quired fed  the  estoppel  created  by  his  deed, 
without  any  regard  to  his  intent  yet  we  think 
that  the  defendant  has  no  legal  ground  to 
complain  of  the  action  of  the  court  It  did 
}ilm  no  barm.  In  contemplation  of  law,  in  the 
trial  of  the  issues  involving  the  title  to  the 
land.  But  the  finding  of  the  Jury  may  be 
considered  upon  this  application,  as  the  de- 
fendant's right  to  the  relief  he  seeks  depends 
upon  his  good  faith  in  claiming  the  land. 
We  do  not  think  he  comes  into  this  court  of 
equity  with  very  clean  hands. 

But  apart  from  these  considerations,  the 
court  below,  as  the  record  shows,  was  not 
satisfied  of  the  probable  truth  of  the  allega- 
tiona  of  the  defendant's  petition,  and  this  Is  a 
preliminary  fact  necessary  to  be  found  be- 
fore the  court  is  required  to  Impanel  a  Jury 
to  ascertain  the  value  of  the  improvements. 
Clark's  Code  (3d  Ed.)  i  473.  The  court  found 
against  the  defendant  as  to  this  fact,  and  this 
is  sufficient  to  defeat  his  claim  for  the  value 
of  the  improvements.  Merritt  v.  Scott,  81 
N.  O.  886;  Johnston  v.  Pate,  95  N.  C.  68. 

We  do  not  think,  upon  a  careful  review 
and  consideration  of  the  facts  as  disclosed  by 
the  record,  that  the  defendant  was  such  a 
bona  fide  "bolder  of  the  premises  under  a 
color  of  title  believed  by  him  to  be  good," 
within  the  meaning  of  the  provisions  of  the 
statbte,  or  within  any  equitable  principle,  as 
entitles  him  to  the  aid  of  the  court  in  the 
manner  now  invoked  by  him.  He  lx>ugbt 
with  full  knowledge  of  the  rights  of  his  wife 
and  children,  and,  if  he  made  any  improve- 
ments with  his  own  funds  on  the  land,  which 
alleged  fact  is  stoutly  contested  by  the  plain- 
tiffs, he  must,  under  the  facts  and  circum- 
stances of  this  case,  bear  the  consequent  loss. 

We  find  no  error  in  the  Judgment  of  the 
conrt  below.    No  error. 


(1S2  N.  C.  926) 

QWALTNBY  et  nx.  v.  PBOVIDBNT  SAV. 

LIFE  ASSUR.  SOO. 

(Supreme  Court  of  North  Carolina.    May  11, 

1003.) 

LIFE  INSURANCE— FRAUD  OP  AQENT— RECOV- 
ERY OF  FREMIUUS-OBNBRAL.  AQENT— POW- 
ER TO  WAIVE  CLAUSE  IN  POLICY— WITNESS- 
ES—COMPETENCY— TRANSACTIONS  WITH  DE- 
CEASED AOBNT— PAROL  EVIDENCE— EXCEP- 
TIONS TO  CHAROB. 

1.  The  rule  tbat  parol  agreements  are  merged 
in  a  written  contract  has  no  application  where 
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it  ia  aTerred  that  the  written  contract  was  bj 
fraud  or  mistake  executed  differently  from  the 
terms  of  said  agreement. 
•  2.  Promise  by  the  general  agent  of  an  iuaar- 
ance  company  that  the  premiums  on  plaintifTa 
policy  should  not  be  raised  was  not.  an  unrea- 
sonable one,  on  whlcli  plaintiff  should  have  re- 
fused to  rely,  where  the  policy  itself,  which  waa 
not  on  the  lerel  premimn  plan,  contained  a 
note  that,  unless  there  was  an  unforeseen  mor- 
tality, the  company  expected  to  maintain  the 
level  rate. 

3.  Code,  I  690,  which  forbids  a  party  to  an 
action  testifying^  as  to  a  personal  transac- 
tion or  communication  with  a  decedent  from 
whom  he  derives  his  interest,  does  not  preclude 
plaintiff  suing  to  recover  premiums  paid  on  a 
life  policy,  on  the  ground  that  he  was  induced 
by  the  frandnlent  representations  of  a  deceased 
agent  to  accept  a  policy  different  from  that 
agreed  on,  from  testifying  as  to  the  agreement 
and  conversations  had  by  him  with  the  agent. 

4.  A  general  agent  of  an  insurance  company 
can  waive  any  stipulation  in  the  policy,  not- 
withstanding a  clause  in  the  policy  forbidding  it. 

5.  Code,  f  550,  requires  each  exception  to  a 
charge  to  be  "stated  separately  in  articles  num- 
bered." Held,  that  it  waa  not  a  compliance 
with  the  statute  to  divide  a  charge  into  four 
sections,  each  containing  many  propositions  and 
divers  paragraphs,  and  to  except  seriatim  to 
each  of  those  four  subsections  of  the  charge. 

6.  Where  h  life  policy  was  wrongfully  can- 
celed by  the  company,  the  Insured  was  entitled 
to  recover  the  premiums  paid,  with  interest  on 
each  from  the  date  of  payment. 

Montgomery,  J.,  disaentiug. 

Appeal  from  Superior  Oonrt,  Catawba 
County;  Long,  Judge. 

Action  by  W.  R.  Qwaltney  and  wife 
against  the  Provident  Savlugg  Life  ABSurance 
Society.  Judgment  for  plalnttSa,  and  defend- 
ant appeals.    AfSrmed. 

Maxwell  &  Keerans,  for  appellant.    T.  M. 
'  Hnfbam  and  B.  B.  Cline,  for  appellees. 

CLARK,  O.  J.  This  action  was  brought 
to  recover  the  premiums,  with  Interest  there- 
on, paid  on  a  life  Insurance  policy  Issued  to 
the  plaintiff  by  the  defendant  in  1899, 
through  Its  general  agent  in  this  state.  The 
complaint  alleges  that  said  agent,  in  soliciting 
the  application,  agreed  to  issue  to  the  plain- 
tiff a  level  rate  policy,  whereas  the  one  !»• 
sued  increased  the  premiums  with  age.  The 
application  on  its  face  is  for  a  policy  "upon 
the  annual  renewable  plan,  with  surplus  ap- 
plied to  keeping  premiums  level,  participat- 
ing premiums  payable  quarterly,"  and  the 
policy  provides  for  "payment  of  the  annual 
renewal  premium  for  the  actual  age  attained, 
in  accordance  with  schedule  printed  on  next 
page  of  this  policy  for  each  $1,000,  except  as 
reduced  by  the  application  of  the  surplus  and 
guaranty  fond,"  and  at  the  foot  of  said  table 
In  the  policy  Is  the  following:  "Note.  Pro- 
vided the  mortality  In  this  society  shall  be  aa 
favorable  In  the  future  as  it  has  been  in  the 
past  in  the  largest  and  best  of  the  other  com- 
panies (thus  far  it  has  been  more  favorable), 
this  Insurance  will  be  extended  and  renewed 
during  the  whole  expectation  or  probable 
lifetime  of  the  Insured  at  the  rate  of  pre- 
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mtum  charged  for  the  first  year  only  of  ttie 
poUcy." 

There  were  13  Issues  submitted  to  the  Jury, 
which,  with  the  responses  thereto,  establish 
the  following  state  of  facts:  "That  one 
Jones  was  the  general  agent  in  this  state  of 
the  defendant  at  the  time  the  application  was 
made  and  the  policy  Issued;  that  as  such 
general  agent  of  the  defendant,  by  false  and 
fraudulent  representations,  he  Induced  the 
plaintiff  to  make  the  application  and  take  out 
the  policy  of  Insurance  upon  an  agreement 
made  at  and  before  the  delivery  of  the  policy 
that  the  premiums  per  quarter  should  be  f  22.- 
41  for  the  life  of  the  assured,  and  no  more, 
and  thereby  induced  the  plaintiff  to  accept 
the  policy;  that  the  application  was  filled  out 
by  the  defendant's  general  agent  (Jones),  and 
the  plaintiff  was  induced  to  accept  the  policy 
and  pay  $22.41  per  quarter,  and  was  misled 
and  prevented  from  examining  the  terms  of 
the  policy  at  the  time  of  delivery  and  till  de- 
mand of  increase  of  premium  by  reason  of 
false,  deceitful,  and  fraudulent  representa- 
tions of  said  Jones  at  and  before  the  delivery 
of  the  iiollcy;  that  the  defendant  received  the 
premiums  from  the  plalntlfl  at  the  rate  of 
$22.41  for  nine  years,  and  then  demanded  an 
increase  of  premiums  to  $28.01  per  quarter, 
which  the  plaintiff  paid,  but  under  protest, 
for  two  years,  when  the  amount  demanded 
was  raised  to  $41.73  p«  quarter,  and,  upon 
the  plaintiff's  refusal  to  pay  the  same,  the 
defendant  discontinued  the  policy,  and  held 
all  the  premiums  paid  to  that  date;  that,  aft- 
er the  execution  and  delivery  of  the  policy, 
the  defendant,  through  Its  general  agent, 
agreed  to  continue  the  policy  upon  the  pay- 
ment of  $22.41  per  quarter  during  the  life 
of  the  plaintiff,  waiving  the  provlaions  in  the 
policy  which  permitted  an  increase  in  the 
premiums;  that  the  defendant  at  the  time 
of  issuing  the  policy  had  notice  of  the  special 
contract  with  the  plaintiff,  made  by  Jones, 
that  the  policy  was  not  issued  in  accordance 
with  the  aforesaid  verbal  contract  with  the 
defendant's  general  agent;  that  the  increase 
in  rates  was  contrary  to  said  agreement, 
though  permitted  by  the  terms  of  the  policy, 
which  the  plaintiff  had  retained  in  his  posses- 
sion from  its  delivery  to  him."  There  were 
allegations  and  evidence  Justifying  the  above 
verdict,  if  the  Jury  believed  the  evidence^ 

The  defendant  objected  U>  the  evidence  by 
the  plaintiff  of  the  conversations  and  agree- 
ments between  him  and  the  defendant's  gen- 
eral agent  before  or  cotemporaneous  with  the 
delivery  of  the  policy,  because  anch  verfaal 
agreements  were  merged  In  the  written  ap- 
plication and  policy,  and  also  under  the  Code, 
{  590,  because  the  said  general  agent,  Jones, 
was  dead  at  the  time  of  the  trial.  The  rule 
that  parol  agreements  are  merged  in  a  writ- 
ten contract  has  no  application,  when,  «a 
here,  the  allegation  is  that  the  written  con- 
tract was  by  fraud  (or  mistake)  executed  dif- 
ferently from  the  terms  of  said  agreement 
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Pow^  Vi  HepHnstaU,  79  N.  O.  20T;  McLeod 
▼.  Bullard,  84  N.  C.  527;  Bank  t.  McEIwee, 
104  N.  C.  SOS,  10  S.  B.  295.  Tbe  plaintUTs 
testimony  la  subetantially  set  out  In  hla  com- 
plaint, which  la  Bommarized  In  the  opinion  in 
this  caae,  130  N.  0.,  at  page  630,  41  S.  £.  795. 
It  appeared  in  the  plaintiff's  evidence  (It  be-- 
Ueved)  that  the  plaintiff  was  ignorant  of  tlie 
terms  and  proTlsions  of  life  Insurance  poU- 
ciea,  and  that  the  agent  pnt  him  off  his  guard 
by  agreeing  in  advance  that  the  policy  should 
be  for  level  premiums,  and  hence  the  plain- 
tiff, relying  on  said  agent's  representations, 
did  not  scrutinize  the  policy,  but  the  agent 
handed  It  to  him  on  the  street,  when  there 
was  no  opportunity  to  examine  it,  telling  him, 
"Here  is  your  policy,"  from  which  the  plains 
tlfl  understood  it  was  the  i>olicy  agreed  on. 
The  receipt  of  the  policy  under  drcumstances 
similar  to  these,  without  reading,  was  held 
not' binding  on  the  assured.  Fitchnw  ▼.  Fi- 
delity Ass'n,  103  Iowa,  citing  numerous  cases, 
at  page  279,  72  N.  W.  530;  Sister  t.  Ins.  Co. 
(Pa.)  18  Atl.  447,  5  L.  R.  A.  646,  15  Am.  8t 
Rep.  696;  McMaster  T.  Ins.  Co.,  183  U.  S.  87, 
22  Sup.  Ct.  10,  46  li.  Ed.  64.  A  deed  under 
such  circumstances  can  be  avoided  betweoi 
the  parties.  Medlln  y.  Bnford,  115  N.  O.  260^ 
20  S.  B.  463.  The  premiums  were  collected 
on  the  level  of  $22.41  per  quarter  for  nine 
years,  and  not  till  the  plaintiff  was  too  old  to 
obtain  insurance  in  any  other  company  was 
the  premium  raised  to  $28.01,  which  be  paid 
for  two  years  under  protest  (thus  reserving 
bis  rights),  and  then  suddenly  the  premium 
was  jumped  to  $41.73  per  quarter,  being  very 
nearly  double  the  original  rate,  which  the 
plaintiff  testified  and  the  Jury  find  the  gen- 
eral agent  promised  him  should  not  be  raised. 
Such  promise  was  not  such  an  unreasonable 
one  that  the  plaintiff,  as  an  ordinarily  pru- 
dent man,  should  have  refused  to  rely  upon 
It,  for  the  table  annexed  to  the  policy  and  re- 
ferred to  therein  contained  the  note  above 
set  out  that,  unless  there  was  unforeseen 
noortality,  the  comiiany  expected  to  maintain 
the  level  rate  of  the  first  premium  In  all  cas- 
es. The  plaintiff  testified  that  bis  policy  was 
taken  out  on  an  express  agreement  that  this 
leyel  rate  should  be  maintained  in  his  case. 

The  testimony  of  the  agreement  and  con- 
yersatlons  of  the  plaintiff  with  the  defend- 
ant's agent  was  competent,  notwithstanding 
tbe  death  of  the  agent  Roberts  v.  Railroad, 
109  N.  C.  670,  14  S.  E.  106;  Sprague  y.  Bond, 
113  N.  C.  551, 18  S.  B.  701. 

The  plaintiff  further  testified,  and  tbe  Jury 
found,  that  In  December,  1890,  after  the  poli- 
cy was  Issued,  the  defendant,  through  Its 
general  agent,  agreed  to  renew  and  extend 
the  policy  for  the  term  of  the  plaintiff's  life 
at  a  level  premium  of  $22.41,  "and  waived 
the  conditions  of  said  policy  providing  for 
an  increase  of  the  rate  of  premium  for  age 
attained."  The  authorities  are  numerous 
that  a  general  agent  can  waive  any  stlpnla- 
t/on  In  the  policy  notwithstanding  a  clause 


In  the  policy  forbidding  it,  for  be  can  waive 
that  clause  as  well  as  any  other.  A  party 
cannot  bind  himself  not  to  agree  to  modifica- 
tions in  a  contract,  and  a  corporation  acts 
through  its  agents  in  the  scope  of  their  agen- 
cy, and  the  agency  here  was  a  general  agen- 
cy. Wood  y.  Ins.  Co.,  149  N.  T.  385,  44  N.  E. 
80,  52  Am.  St  Rep.  733;  Insurance  Co.  v. 
Gray,  43  Kan.  504,  23  Pac.  637;  Railroad  y. 
Insurance  Co.,  105  Mass.  570;  1  May  on  Ins. 
(4th  Ed.)  g  151;  Renler  y.  Ins.  Co.,  74  Wis. 
08,  42  N.  W.  208;  Ins.  Co.  y.  Johnson,  4  Ean. 
App.  10,  45  Pac.  722;  Ins.  Co.  y.  Wilkinson, 
13  Wall.  234,  20  L.  Ed.  617;  Ins.  Co.  y.  Mc- 
Cain, 96  U.  S.  84,  24  L.  Ed.  653.  The  Issues 
submitted  arose  upon  the  pleadings,  and,  as 
iBvery  phase  of  the  controversy  could  be  pre- 
sented thereon,  they  were  not  objectionable. 
Clark's  Code  (Sd  Ed.)  pp.  474-476;  Patterson 
v.  Mills,  121  N.  C.  266,  28  S.  E.  36a 

What  has  been  already  said  disposes  of  the 
exceptions  for  refusal  of  instructions  and  re- 
fusal to  nonsuit  the  plaintiff  upon  the  evi- 
dence. 

7%e  exceptions  to  the  charge  are  without 
merit,  but  we  must  further  say  that  they  are 
not  properly  presented  for  consideration. 
Bach  exception  to  the  charge  is  required  by 
the  statute  (Code  {  550)  to  be  "stated  sepa- 
rately In  articles  numbered,"  and  no  excep- 
tion should  contain  more  than  one  proposi- 
tion, else  It  Is  not  "specific,"  and  must  be 
disregarded.  Clark's  Code  (3d  Ed.)  pp.  513, 
514,  773,  and  numerous  cases  there  cited.  It 
Is  not  a  compliance  with  the  statute  to  di- 
vide tbe  charge  (as  here)  Into  four  sections, 
each  containing  many  propositions  and  di- 
vers paragraphs,  and  to  except  seriatim  to 
each  of  those  four  subsections  of  the  charge. 
The  object  of  the  statute  is  to  give  the  ap- 
pellee Information  as  to  the  errors  by  specific 
exceptions,  so  that  he  may  prepare  himself 
to  meet  them  on  the  argument  here. 

The  policy  having  been  wrongfully  cancel- 
ed, the  amount  of  the  recovery  is  the  return 
of  the  premiums,  with  Interest  on  each  from 
the  date  of  payment  Braswell  y.  Ins.  Co., 
75  N.  C.  8;  Lovick  v.  Life  Ass'n,  UO  N.  C. 
93,  14  &  B.  506;  Burrus  v.  Ins.  Co.,  124  N. 
C.  9,  32  S.  E.  323;  Hollo  well  v.  Ins.  Co.,  126 
N.  C.  398,  35  S.  E.  616;  Stranss  v.  Life  Ass'n. 
126  N.  C.  976,  36  S.  B.  352.  64  L.  R.  A.  6(», 
83  Am.  St  Rep.  680;  s.  c  128  N.  C.  468,  39 
S.  E  55,  54  L.  R.  A.  605,  83  Am.  St  Rep.  689. 

ABlrmed. 

DOUOLAS,  J.  (concurring).  I  cannot  dis- 
sent from  tbe  opinion  of  tbe  court,  because 
It  Is  sustained  by  the  law  and  tbe  verdict  of 
the  Jury,  but  like  by  Brother  MONTGOM- 
ERY, I  am  deeply  impressed  with  the  fact 
that  the  agent  Jones  is  dead,  and  that  the 
plaintiff  alone  is  left  to  tell  the  story  of  what 
occurred  between  them.  So  much  is  assum- 
ed that  Is  left  unsaid  In  ordinary  conversa- 
tions that  misunderstandings  frequently  oc- 
cur between  men  both  of  whom  are  bomest 
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and  truthful.  We  bare  all  doubtless  no- 
ticed contradictions  In  testimony  between  men 
of  equal  reputation,  and  apparently  of  equal 
knowledge.  The  only  way  I  can  account  for 
this  is  that  men  are  nnconsclouBly  swear- 
ing to  legal  conclusions.  For  instance,  A. 
and  B.  bare  a  long  conversation,  of  which 
the  exact  words  are  probably  remembered 
by  neither.  A.  swears  that  B.  agreed  to  do  a 
certain  thing,  while  B.  swears  he  did  not. 
A.,  who  Is  probably  swearing,  not  to  B.'s 
words,  but  to  the  effect  produced  on  his  own 
mind  by  the  conversation,  thinks  there  was  a 
legal  contract;  while  B.,  who  perhaps  re- 
garded the  entire  conversation  as  an  unclosed 
negotiation.  Is  equally  positive  that  there 
was  no  contract  Under  such  circumstances 
the  Jury  alone  can  determine  the  question. 
Where  one  party  is  dead,  and  the  uncontra- 
dicted evidence  comes  alone  from  the  other 
side,  the  jury  is  almost  compelled  to  find  for 
the  survivor.  To  remedy  this  hardship,  the 
Legislature  passed  an  act  known  as  "Section 
590  of  the  Code."  If  Jones'  estate,  or  any 
one  claiming  under  him,  were  a  party-  to  this 
action,  the  plaintiff  would  not  be  permitted 
to  testify  as  to  any  transaction  with  Jones, 
but,  as  bis  estate  has  no  pecuniary  interest 
in  the  suit,  which  is  against  the  Insurance 
company  alone,  such  testimony  is  compe- 
tent. That  the  moral  Interest  of  the  deceas- 
ed and  his  family  cannot  be  considered  is  one 
of  the  hardships  of  the  law  which  we  are 
powerless  to  remedy.  It  Is  but  Just  to  the 
plaintiff  to  say  that  the  terms  of  the  policy 
Itself  were  apt  to  mislead  him,  and  I  am  sur- 
prised that  the  defendant  company  should 
make  even  a  conditional  representation  which 
is  apparently  so  utterly  incapable  of  fnlflll- 
mcnt 

MONTGOMEBT,  J.  (dissenting).  The  flirt 
Issue  submitted  to  the  jury  was  in  these 
words,  "Was  Jones  the  general  agent  of  the 
defendant  company  at  the  time  alleged  In 
the  complaint?"  I  think  the  judge  erred 
when  he  refused  to  charge  the  jury,  as  he 
was  requested  to  do  by  the  defendant,  that, 
if  they  believed  the  evidence,  they  should  an- 
swer the  issue  in  the  negative.  From  the 
deposition  of  William  E.  Stevens,  secretary 
of  the  defendant  company,  it  appears  that 
the  agent  Jones  at  Greensboro  was  author- 
ized to  receive  applications  for  insurance,  to 
deliver  policies  to  applicants  after  their  Is- 
suance by  the  society,  and  to  collect  and  re- 
port premiums  on  the  same;  that  Jones  had 
no  authority  or  power  to  issue  policies,  or  to 
change,  waive,  or  alter  their  terms  In  any 
way;  and  that  in  this  particular  Instance  he 
had  nothing  to  do  with  the  Issuance  of  the 
policy,  except  to  deliver  it  to  the  plaintiff 
after  It  had  been  sent  to  him  (Jones)  from  the 
New  Tork  office.  It  appeared  also  from  the 
evidence  of  J.  N.  Ballentlne,  assistant  secre- 
tary of  the  company,  that  the  agent  Jones 
was  appointed  to  solicit  applications  and  to 
deliver  policies  that   would  be   written,  to 


collect  the  premiums  required  .thereon,  and  to 
appoint  local  agents,  and  that  he  had  no  otb- 
er  powers;  that  all  policies  were  issued  fronc 
the  New  Tork  office,  where  the  applications 
were  passed  upon,  and-  were  then  sent  out 
to  the  agent  for  delivery  by  them  to  the  in- 
sured; that  the  term  "general  agent"  was 
merely  an  office  distinction  between  a  ter- 
ritorial and  local  agent,  and  that  a  general 
agent  had  no  different  powers  from  a  local 
agent  about  writing  policies  and  sending  on 
applications.  The  evidence  of  the  plaintiff 
on  this  point  was  that  be  knew  no  limita- 
tions of  the  authority  of  Jones,  and  supposed 
he  had  full  power  to  act  for  the  company, 
and  that  Jones  held  himself  out  as  the  gen- 
eral agent  of  the  company.  In  Berry  v.  In- 
surance Co.,  132  N.  Y.  48,  80  N.  E.  254,  2S 
Am.  St.  Rep.  548,  there  was  a  change  by  the 
general  agents  in  a  material  matter  In  the 
policy,  and  the  company  was  held  to  have 
waived  that  condition  of  the  policy.  Bat  it 
l8  affirmatively  stated  in  that  case  that  the 
agents  "were  general  agents,  having  author- 
ity to  make  contracts  without  reference  to 
the  home  office,  and  their  power  to  waive 
conditions  in  the  policy  was  coexistent  with 
that  of  the  company  itself."  The  plaintiff  in 
this  case  well  knew  that  Jones  did  not  In- 
tend to  issue  the  policy  himself,  but,  on  the 
contrary,  he  knew  that  it  had  to  be  Issued  at 
New  York,  the  home  of  the  company,  and 
sent  back  to  Jones  at  Greensboro,  to  be  de- 
livered to  the  plaintiff.  Berry  t.  Ins.  Co., 
supra,  was  quoted  by  this  court  in  Grabbs 
V.  Ins.  Co.,  125  N.  C.  389,  34  S.  E.  603,  and 
the  court  said,  in  connection  with  It:  "It  is 
needless  to  say  that  the  expression  'general 
agent'  occurring  in  the  above  opinion  was 
used  In  Its  legal  sense  as  implying  general 
powers,  and  not  in  the  geographical  sense  In 
which  it  is  usually  employed  by  insurance 
companies."  The  reputation  of  the  agent 
Jones  was  destroyed  upon  evidence  submit- 
ted to  the  jury  after  he  was  in  his  grave, 
and  his  family,  if  he  left  one,  are  to  bear  the 
reproach,  although  Jones'  statement  of  the 
matter  was  not  before  the  court  If  the  evi- 
dence of  the  plaintiff  himself,  who  testified 
also  that  up  to  the  trouble  about  the  policy 
he  knew  nothing  about  Jones  except  what 
was  good,  and  that  of  A.  A.  Shuford,  and 
the  language  of  the  note  attached  to  the  pol- 
icy, be  considered  together,  It  might  be  con- 
cluded, without  Injury  to  the  character  of 
either,  that  there  was  a  mutuail  misunder- 
standing between  the  plalntUt  and  Jones,  the 
agent  on  the  question  involved  In  this  liti- 
gation. That  note  was  in  these  words: 
"Provided  the  mortality  in  this  society  shall 
be  as  favorable  In  the  future  as  it  has  been 
In  the  past  In  the  largest  and  best  of  the 
other  companies  (thus  far  It  has  been  more 
favorable),  this  insurance  will  be  extended 
and  renewed  during  the  whole  expectation  or 
probable  lifetime  of  the  insured  at  the  rate 
of  premium  for  the  first  year  only  of  the  poU 
icy." 
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SMITH  T.  ATLANTA  ft  C.  AIB  LiNB  B. 
CO. 

(Supreme  Court  of  North  Carolina.   Jon*  6^ 
1903.) 

INJimiBS  TO  SBRVANT-RAIUtOADS— NBGU- 
GENCB  —  CONTRIBUTORY  NBOLIOBNCB  — 
RULES— VIOLATION  OF  RULES— CITY  ORDI- 
NANCES—EXCESSIVE  SPEED— EVIDENCB  OF 
NEOLIQENCE— SUFFICIENCY  OF  EVIDBNCB— 
QUESTION  FOR  JURY— INSTRUCTIONS. 

1.  In  an  action  agaiast  a  railroad  for  injuries 
sustained  by  a  serrant  by  being  run  into  by  an 
eni^ne  while  he  was  painting  a  switch  target, 
evidence  conaideied,  and  held  that  it  was  a 
question  for  the  jury  whether  defendant  was 
negligent. 

i.  In  an  action  against  a  railroad  for  injuriea 
to  a  servant,  owing  to  his  having  been  run  into 
by  a  loconiotiTe  while  painting  a  switch  target, 
evidence  considered,  and  held  that  it  was  a 
question  tor  the  jury  whether  plaintiff  was 
guilty  of  contributory  negligence. 

3.  Bvidence  considered,  and  held  that  it  was  a 
question  for  the  jury  whether,  if  plaintiff's 
negligence  contributed  to  his  injury,  defendant, 
l^y  the  exercise  of  ordbiary  care,  could  have 
avoided  the  injury. 

4.  In  an  action  against  a  railroad  company 
for  injuries,  the  fact  that  an  engineer  was  run- 
ning at  a  greater  speed  than  allowed  by  ordi- 
nance was  evidence  of  negligence. 

5.  It  is  the  duty  of  a  locomotive  engineer  to 
ring  the  bell  while  moving  his  engine  in  the 
yard,  and  use  all  reasonable  efforts  to  avoid 
injuring  servants  engaged  in  work  in  the  yard. 

0.  It  is  the  duty  of  a  railroad  engineer  mov- 
ing an  engine  in  the  yard  to  observe  the  rules 
of  the  company  relative  to  warnings  to  persons 
in  dangerous  situations,  and  relative  to  the 
means  to  be  employed  to  avoid  the  infliction  of 
injuries. 

7.  In  an  action  against  a  railroad  for  injuries 
sustained  by  a  servant  by  being  mn  into  by 
an  engine  while  he  was  painting  a  switch  tar- 
get, the  harden  was  on  plaintiff  to  sho\(  that, 
notwithstanding  liis  negligence,  the  defendant 
could  have  avoided  injuring  him  by  the  exercise 
of  ordinary  care. 

S.  If  the  servant  had  negligently  placed  him- 
self in  dangerous  prozimi^  to  the  track,  and 
so  worked  with  his  head  down,  unaware  of  the 
approach  of  the  engine,  and  the  rules  required 
those  in  charge  of  trains,  when  they  saw  a 
person  in  such  a  i>osition,  to  sound  the  alarm 
whistle,  and  the  employfis  saw  or  could  have 
seen  the  servant  in  time  to  avoid  injury  before 
running  into  him,  defendant  was  guilty  of  negli- 
gence. 

9.  If,  as  soon  as  those  in  charge  of  the  en- 
gine saw  that  defendant  was  in  a  dangerous 
position,  they  did  all  they  could  to  avoid  in- 
jury, defendant  was  not  guilty  of  negligence. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Shaw,  Judge. 

Action  by  Fred  Smith  against  the  Atlanta 
ft  Charlotte  Air  Line  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Geo.  F.  Bason,  for  appellant  Bnrwell  ft 
Cansler,  for  appellee. 


CONNOR,  J.  The  plaintiff,  being  In  tbe 
employment  of  fbe  lessee  of  the  defendant, 
was,  on  tbe  date  of  the  Injury  complained  of, 
sent  to  paint  switch  targets,  and  at  the  time 
of  the  injury  was  painting  a  target,  the  cen- 
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ter  of  which  was  4  feet  from  the  center  of 
the  west  rail  of  the  defendant's  track.  The 
flange  of  tbe  switch  target  extended  from  tbe 
center  of  the  target  toward  the  rail  6  inches. 
The. engine  extended  over  tbe  track  and  to- 
wards the  switch  target  as  follows:  Tender 
frame,  23^  Inches;  punch  pole,  24  Inches; 
tbe  step  between  tbe  engine  and  tender,  29 
inches;  and  the  cylinder,  26  inches.  Wbile 
engaged  in  painting  tbe  target,  tbe  plaintiff 
set  bis  bucket,  containing  paint,  down  near 
tbe  rail.  A  shifting  engine  and  tender  were 
passing  back  and  forth  over  the  tracks,  and, 
just  before  this  engine  reached  the  point 
where  tbe  plaintiff  was  at  work,  be  reached 
over  to  put  bis  brush  In  the  bucket,  and  was 
Instantly  stricken  by  tbe  shifting  engine, 
which  was  backing  up  towards  him. 

The  plaintiff  put  In  evidence  certain  rules 
of  tbe  defendant  company.  Rule  W  being: 
"Whenever  any  person,  animal  or  other  ob- 
struction appears  upon  tbe  track,  or  so  close 
thereto,  as  to  be  in  danger,  then  Instantly 
the  following  precautions  must  be  observed: 
First,  tbe  alarm  whistle  must  be  sounded; 
second,  the  brakes  must  be  applied;  third, 
every  other  possible  means  must  be  employ- 
ed to  stop  the  trajjQ  and  prevent  the  accident. 
If  there  is  time,  all  of  these  requirements 
must  be  complied  with.  If  by  reason  of  tbe 
speed  of  the  train,  or  the  suddenness  of  tbe 
obstruction,  only  a  part  of  these  precautions 
can  be  observed,  then  sucb  of  them,  as  under 
the  particular  facts  of  each  case  are  best  cal- 
culated to  prevent  a  possible  accident,  must 
be  observed."  "Rule  66.  The  unnecessary 
use  of  tbe  whistle  is  prohibited.  When  nec- 
essary in  shifting  at  stations  and  in  yards, 
tbe  engine  bell  shall  be  rung,  and  tbe  whistle 
used  only  when  required  by  rule  or  law  or 
when  necessary  to  prevent  accident"  "Rule 
121.  In  all  cases  of  doubt  or  uncertainty, 
take  the  safe  coursie  and  run  no  risks."  Tbe 
plaintiff  testified:  That  he  was  familiar  with 
these  rules,  and  that  tbe  switch  engine  was 
moving  backward  and  forward  in  tbe  yard 
of  the  defendant's  tracks.  That  be  went  to 
work,  and  put  his  bucket  right  down  beside 
the  switch,  and  started  to  paint  tbe  target. 
Had  been  engaged  In  the  work  about  10  or 
16  minutes  when  the  engine  came  and  knock- 
ed bim  down.  That  Is  the  last  he  remem- 
bers. That  be  heard  no  bell  ringing,  or  any 
whistle  blown,  or  any  warning  of  any  kind 
given.  That  be  was  stricken  about  half  an 
inch  from  the  left  temple  on  tbe  forehead, 
going  across  tbe  top  of  his  bead,  and  tbe  bone 
on  the  left  eye  was  broken  or  Injured,  and 
be  was  thrown  on  the  right  side  of  bis  shoul- 
der, and  was  stricken  across  the  breast,  and 
suffered  from  bis  chest  for  a  long  time  after- 
wards. Witness  illustrated  to  the  jury  bis 
position,  and  that  of  tbe  target  and  of  tbe 
engine.  Said  be  was  relying  on  tbe  rules,  of 
which  he  knew,  for  his  protection.  That  It 
was  Impossible  for  him  to  do  the  work  well, 
and  at  tbe  same  time  keep  a  constant  look- 
out for  tbe  movements  of  tbe  engine.    That, 
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if  be  put  his  whole  attention  on  the  painting, 
be  conid  not  be  on  the  lookout  all  the  time. 
When  he  looked  down,  he  looked  both  ways. 
Looked  down,  and  did  not  see  any  engine. 
Thought  he  could  get  through  painting  be- 
fore the  engine  came  out  of  the  coachyard, 
and.  It  it  did  come  ont,  he  expected  It  to  ring 
tbe  bell  or  blow  the  whistle  to  give  .him 
warning.  It  was  necessary  for  him  to  keep 
his  eye  on  the  target  while  be  was  painting, 
because  there  were  two  colors.  Had  been 
employed  by  the  defendant  company  for 
about  three  years.  Says  he  did  not  hear  the 
bell  ring.  That  he  put  "his  bucket  over  next 
to  the  rail;  Illustrating  the  position  in  which 
he  stood,  and  the  point  at  which  he  put  bis 
'bucket,  by  means  of  photographs  offered  in 
evidence.  The  track  was  pretty  fair,  level 
and  straight  On  redirect  examination,  plain- 
tiff stated  that,  when  he  was  doing  this  work 
in  the  manner  he  had  shown  the  Jury,  he 
was  relying  upon  the  rules  of  the  company 
and  the  ordinance  of  the  city  of  Charlotte  for 
his  protection.  Would  not  say  that  he  had 
nothing  else  in  mind.  Thought,  if  the  engine 
came.  It  would  give  some  signal  to  get  ont 
of  tbe  way. 

Plaintiff  Introduced  Sherman  Lndwlck, 
who  testified  that  he  was  a  short  block  from 
where  the  plaintiff  was  painting.  Saw  liim 
painting  the  target.  When  the  train  passed 
up  the  track  and  struck  Mr.  Smith,  the  wit- 
ness beard  them  "holler."  Saw  the  engin& 
Heard  no  bell  ringing.  No  bell  was  ringing. 
Could  have  heard  It  if  it  bad  been.  Tbe 
train  was  running  25  or  SO  miles  an  hour. 

The  plaintiff  introduced  Kerry  Reynolds, 
who  testified  that  he  was  about  100  feet  from 
the  plaintiff  at  the  time  of  the  injury.  Tbe 
train  was  running  80  miles  an  hour.  He 
says  he  saw  that  tbe  plaintiff  was  in  danger, 
and  "hollowed"  at  him  twice  to  look  out,  and 
about  that  time  it  struck  him. 

Thomas  Robinson,  Introduced  by  the  plain- 
tiff, says:  That  he  was  working  15  or  20 
feet  from  the  plaintiff.  That  the  switch  en- 
gine was  coming  from  the  depot  with  a 
sleeper,  and  when  It  went  down  the  main  line 
it  came  in  the  coachyard.  The  witness  was 
busy  wiping  off  the  coach.  The  plaintiff  was 
painting.  The  last  witness  saw  the  plaintiff, 
the  engine  was  as  far  as  from  "here  to  the 
middle  of  the  street,"  and  the  witness  heard 
Grant  Wallace  "hollowl"  "I  think  we  have 
struck  Mr.  Smith."  "I  looked  around  at  the 
engine,  and  saw  Qrant  pull  the  bell  cord,  and 
saw  the  plaintiff.  Did  not  hear  bell  ring  un- 
til after  the  plaintiff  was  struck.  Could  have 
heard  it  ring.  The  train  was  moving  20  or 
25  miles  an  hour.  The  engineer  was  on  the 
opposite  side  from  the  plaintiff.  Saw  no- 
body on  the  left-hand  side.  The  fireman  did 
not  seem  to  be  In  his  place." 

M.  Lb  Harris,  witness  for  the  plaintiff,  tes- 
tified that  the  train  was  running  10  to  IB 
miles  an  hour.    Heard  no  bell.    Could  have 

'Hrd  it  If  it  bad  been  ringing.  Heard  no 
atle  blow. 


The  defendant  introduced  the  engineer, 
who  testified:  That  he  saw  the  plalntur 
painting,  and  passed  him  several  times — "I 
reckon,  a  doeen  times;"  that  he  was  not  in 
his  way,  and,  if  he  had  stayed  where  be  was 
when  the  witness  saw  him,  he  was  xterfeeOy 
safe.  He  was  perfectly  safe  where  be  was 
painting,  as  long  as  he  stayed  there.  The 
tender  obscured  his  view  about  00  feet  be- 
fore he  reached  the  plaintiff.  Engine  was 
backing.  The  bell  was  ringing.  That  he 
was  about  '400  feet  from  the  plaintiff  when 
he  first  saw  bim.  If  there  had  been  any 
danger,  could  have  stopped.  A  man  could 
stand  between  the  target  and  the  rail  and  let 
an  engine  pass.  "I  have  seen  it  done.  No 
part  of  the  engine  struck  him.  It  was  the 
comer  of  the  tender— what  is  called  the  "pole 
socket.' " 

Tbe  defendant  introduced  J.  F.  Boyd,  who 
stated  that  he  was  painting  targets  on  the 
morning  of  ^the  Injury,  and  that  It  required 
no  skill  to  do  so.  Witness  was  about  100 
feet  from  the  plaintiff.  Witness  illustrated 
how  he  would  paint  a  switch  target  withont 
any  danger  to  himself. 

There  were  several  other  witnesses  whose 
testimony  tended  to  sustain  the  contentions 
of  the  plaintiff  and  the  defendant 

The  plaintiff  offered  in  evidence  section  299 
of  the  ordinances  of  the  city  of  Charlotte, 
prohibiting  the  running  of  trains  at  a  greater 
rate  of  speed  than  four  miles  an  hour  In  tbe 
corporate  limits  of  the  city.  At  the  close  of 
the  plaintiff's  testimony,  the  defendant  made 
a  motion  to  nonsuit  which  was  denied.  At 
the  tlose  of  the  whole  evidence,  the  motion 
to  nonsuit  was  renewed  and  overruled,  and 
the  defendant  excepted.  We  concur  with  his 
honor  in  his  rnllng  upon  this  motion.  There 
was  evidence  sufficient  and  competent  to  be 
submitted  to  the  Jury  upon  the  issues  raised 
by  the  pleadings.  He  submitted  the  foUoir- 
Ing  Issues:  "(1)  Was  the  plaintiff  Injured  by 
the  negligence  of  the  defendant's  lessee,  as 
alleged  In  the  complaint?  (2)  Did  the  plain- 
tiff by  bis  own  negligence  contribute  to  bis 
injury,  as  alleged  7  (3)  If  the  plaintiffs  neg- 
ligence contributed  to  his  injury,  could  tbe 
defendant's  lessee,  notwithstanding  the  said 
negligence  of  the  plaintiff,  have  avoided  the 
Injury  to  him  by  the  exercise  of  ordinary 
care?  (4)  What  damages,  If  any,  is.tlie  plain- 
tiff entitled  to  recover?" 

The  defendant  requested  the  court  to 
charge  the  Jury  that,  if  they  believed  the  evi- 
dence, the  answer  to  the  first  issue  must  be 
"No."  The  instruction  was  refused,  and  the 
defendant  excepted.  There  was  no  error  in 
refusing  this  instruction. 

The  court  stated  tbe  contentions  'of  tbe 
parties,  charged  the  Jury  at  length,  explain- 
ing to  them  the  law  applicable  to  tbe  testi- 
mony, and  charged  them  that  if  they  found 
that  there  was  an  ordinance  la  force  in  tbe 
city  of  Charlotte  forbidding  the  running  of 
an  engine  In  the  corporate  limits  flt  a  speed 
greater  ttian  four  miles  an  hour,  and  the  en- 
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glneer  was  running  at  a  greater  rate  of  speeA 
than  four  miles  an  hour  within  the  corporate 
Umits,  in  Tiolation  of  the  town  ordinance,  it 
would  be  eridence  of  negligence  on  the  {Nurt 
of  the  defendant,  to  be  considered  by  them  in 
connection  with  the  other  testimony.  Be 
also  Instructed  them  that  it  was  the  duty  of 
the  defendant's  engineer  to  ring  the  bell 
while  moving  his  engine  in  the  yard,  and  to 
use  ail  proper  and  reasonable  efforts  to  avoid 
injuring  the  servants  of  the  defendant  en- 
gaged in  work  on  the  yard.  He  also  Instruct- 
ed the  Jury  In  regard  to  the  duty  of  the  en- 
gineer to  observe  the  rules  laid  down  by  the 
defendant.  We  think  his  honor's  histructionB 
are  fully  sustained  by  the  authorities  pre- 
scribing the  duty  of  the  defendant  under  the 
circumstances  testified  to.  In  Erickson  v. 
Railroad  (Minn.)  43  N.  W.  332,  5  L.  R.  A.  786. 
the  plaintiff  was  lawfully  at  work  as  a  sec- 
tion band  in  close  proximity  to  the  defend- 
ant's track,  where  he  was  liable  to  be  strick- 
en by  passing  trains.  It  was  held  that,  as 
the  plaintiff  cAcupled  his  position  rightfully 
as  an  employ^  of  the  defendant,  he  was  not 
required  to  look  out  for  passing  engines,  as 
In  case  of  trespassers  and  licensees,  and  that 
the  company  owed  him  the  duty  of  "active 
vigilance"  In  giving  proper  signals  and  warn- 
ings of  the  approach  of  engines  and  trains, 
and  that  the  plaintiff  had  the  right  to  rely  on 
the  continued  performance  of  this  duty, 
without  the  necessity,  while  engrossed  In  his 
work,  of  keeping  constant  lookout  for  ap- 
proaching trains.  In  Scbulz  v.  Railroad 
(Minn.)  39  N.  W.  182,  the  court  held  that, 
without  regard  to  any  custom  or  any  rule  of 
the  company  as  to  ringing  the  bell  or  giving 
<>ther  warnings,  the  defendant  is  required  to 
give  some  signal  of  the  approach  of  an  en- 
gine, and  that  the  failure  to  ring  the  bell 
or  give  warning  was  not  a  risk  assumed  by 
the  plaintiff.  In  Kelly  v.  Railroad  (Mo.)  8  S. 
W.  420,  the  plaintiff  was  an  experienced 
track  repairer,  and  was  fastening  a  flsb  plate 
to  a  T  rail  in  the  yard  of  the  defendant  at 
12  o'clock  in  the  day,  and  cars  were  frequent- 
ly passing  over  the  track  where  lie  was  at 
work.  A  train  was  permitted  to  approach 
him  without  the  ringing  of  the  bell  or  other 
warning,  and  without  having  any  one  posted 
on  the  car  to  give  proper  signals.  The  plain- 
tiff, being  absorbed  in  his  work,  did  not  hear 
the  noise  of  the  train  until  he  looked  up,  but 
too  late  to  avoid  being  struck  by  the  car. 
It  was  held  that  the  plaintiff  was  lawfully 
and  rightfully  on  the  track,  and  if  no  person 
was  placed  on  the  car  to  give  warning,  or  if, 
being  placed  there,  be  failed  to  warn  the 
plaintiff,  and  no  other  signal  was  given,  then 
the  company  was  liable.  "This  rule,"  says 
the  conrt,  "is  humane,  conservative  of  hu- 
man life,  and  consonant  with  public-  policy, 
and  that  when  the  person  is  lawfully  and 
rightfully  on  the  track,  or  in  the  way  of 
passing  trains,  and  apparently  unmindful  of 
approaching  trains,  the  duty  to  give  signals 
i«  imperative."    In  Railroad  v.  Hlnzie  (Tex.) 


18  S.  W.  681,  the  plaintiff  was  employed  in 
painting  a  car  on  the  defendant's  track,  and 
while  engrossed  in  his  work  a  svritch  engine, 
attached  to  cars,  was  moved  onto  this  track 
without  any  signal  or  warning  to  the  plain- 
tiff, and  he  was  injured.  The  court  held  that 
he  was  entitled  to  recover,  and.  after  stating 
that  it  is  the  duty  of  the  defendant  to  estab- 
lish roles  and  regulations  to  warn  workmen 
on  its  track,  proceeded  as  follows:  "It  Is 
true,  also,  that  the  cars  would  probably  at 
any  moment  be  switched  on  to  the  side  track 
on  which  he  was  at  work;  but  this  would  not 
necessarily,  or  even  probably.  Import  that  he 
knew  that  the  appellant  would  neglect  to 
give  him  adequate  warning  o^  their  approach, 
and  that  it  was  hence  unsafe  for  tdm  to  per- 
form the  work  in  obedience  to  his  orders. 
The  mere  fact  that  he  knew  that  cars  would 
probably  be  switched  In  upon  the  side  track 
would  not  preclude  a  recovery  by  him,  un- 
less he  also  knew  that  it  was  unsafe  to  con- 
tinue his  labor;  and  this  was  a  question  for 
the  Jury."  In  Felice  v.  Railroad  (Sup.)  43  N. 
Y.  Supp.  922,  it  is  said:  "It  is  the  duty  of 
the  master  to  use  reasonable  care  to  provide 
for  the  servant,  so  far  as  the  work  in  which 
he' is  engaged  will  permit,  a  reasonably  safe 
and  proper  place  in  which  to  do  his  work, 
and,  to  that  end,  If  the  place  may  become 
dangerous  by  reason  of  perils  arising  from 
the  doing  of  other  work  pertaining  to  the 
master's  business,  different  from  that  in 
which  the  particular  servant  is  engaged,  to 
give  him  such  warning  of  the  additional  dan- 
gers as  will  enable  him.  In  the  exercise  of 
reasonable  care,  to  avoid  them  or  to  guard 
himself  against  them."  In  Fromer  v.  Rail- 
road (Wis.)  63  N.  W.  90,  48  Am.  St.  Rep.  905, 
the  court  used  the  following  language:  "But 
the  employ^  does  not  assume  the  risk  of  those 
dangers  which  are  known  by,  or  can  be  obvi- 
ated or  avoided  by  the  exercise  of  reasonable 
care  and  caution  on  the  part  of,  the  company. 
The  company  Is  bound  to  take  reasonable 
care  and  caution  to  protect  those  working  in 
its  yards  from  such  dangers,  and  it  would  be 
liable  for  damages  sustained  by  any  employe 
in  consequence  of  its  neglect  or  failure  to 
discharge  its  duty  in  that  regard.  The  duty 
is  one  arising  from  the  relation  of  master 
and  servant,  and  the  servant  has  a  right  to 
assume,  until  he  has  knowledge  to  the  con- 
trary, that  the  master  has  taken  and  will 
adopt  such  reasonable  measures  as  are  within 
his  power  to  protect  him  against  such  dan- 
gers while  engaged  in  his  work.  The  master 
is  required  to  furnish  the  servant  with  a  safe 
and  proper  place  in  which  to  perform  his 
work,  and  while  requiring  the  performance 
of  work  by  a  servant  at  a  place  which  may 
or  has  become  dangerous,  and  such  danger 
may  be  foreseen  and  guarded  against  by  the 
exercise  of  reasonable  care  and  prudence  on 
the  part  of  the  master,  it  Is  his  duty  to  exer- 
cise such  care  and  adopt  such  precautions  as 
will  protect  the  servant  from  avoidable  dan- 
ger; that  Is  to  say,  such  as  may  be  avoided 
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by  tbe  exercise  of  reasonable  care  and  can- 
'  tlon  on  the  part  of  the  master." 

The  plaintiff  swears  that  be  knew  the  rule 
requiring  the  ringing  of  the  bell,  and  that 
he  was  relying  on  that  for  bis  protection; 
that  It  was  Impossible  for  him  to  do  the  work 
well,  and  at  the  same  time  keep  a  constant 
lookout  for  the  movements  of  the  engine; 
that,  If  he  put  his  whole  attention  on  the 
painting,  he  could  not  be  on  the  lookout  all 
the  time.  There  was  eTldence  proper  to  be 
submitted  to  the  Jury  that  the  bell  was  not 
ringing,  and  that  the  engine  was  moving  at 
a  dangerous  rate  of  speed.  We  think  there 
was  ample  evidence,  if  believed  by  the  Jury^ 
to  sustain  their  finding  upon  the  first  Issue, 
and  we  find  no  error  In  the  Instruction  to  the 
jury  as  to  the  measure  of  duty  which  the  de- 
fendant owed  to  the  plaintiff. 

The  jury  having  found  the  second  Issue  In 
favor  of  the  defendant,  it  becomes  unneces- 
sary to  examine  tbe  cbarge  of  the  court  in 
respect  thereto. 

His  honor  Instructed  the  jury  that  the  bur- 
den was  on  the  plaintlfF,  upon  the  third  Issue, 
to  show  that,  notwithstanding  his  negligence, 
tbe  defendant  could  have  avoided  Injuring 
him  by  the  exercise  of  ordinary  care,  and  If 
they  found  that  the  plaintiff  had  negligently 
placed  himself  in  dangerous  proximity  to  tbe 
defendant's  track,  and  he  was  engaged  in 
his  work  with  his  bead  down,  and  was  un- 
aware of  the  approach  of  the  train,  and  if 
they  further  found  that  the  defendant's  rules 
required  Its  agents  in  charge  of  its  trains, 
whenever  they  saw  a  person  in  such  position, 
to  sound  the  alarm  whistle,  when  necessary, 
and  if  they  further  found  that  the  defend- 
ant's employ^  saw,  or  by  the  exercise  of  rea- 
sonable care  could  have  seen,  that  the  plain- 
tiff was  in  a  dangerous  position  in  time  to 
avoid  injury,  and  ran  the  train  on  down  the 
track  without  proper  signal  of  the  approach 
of  the  train,  or  stopping  it,  and  that  this  was 
tbe  proximate  cause  of  tbe  plaintiff's  Injury, 
they  should  answer  the  third  issue  "Yea"; 
that  the  defendant  contended  that  tbe  plain- 
tiff was  not  in  a  dangerous  position  until  a 
second  before  tbe  train  struck  him,  and  that, 
after  tbe  defendant  company  discovered  that 
be  was  in  a  dangerous  position,  they  did  all 
th^  could  to  avoid  the  injury,  and  that  it 
was  Impossible  for  them  to  avoid  it;  that  as 
soon  as  he  placed  himself  in  that  dangeroxis 
position,  warning  was  given,  and  the  brakes 
applied  at  the  same  instant  be  was  struck; 
that  If  they  found  from  the  evidence  that  tbe 
plaintiff  was  in  a  place  of  safety  up  to  the 
time  be  leaned  over  to  get  paint  on  his  brush, 
and  if  they  found  that  he  did  this,  and  it 
took  him  less  than  a  second,  and  that  he  was 
stricken  instantly  upon  leaning  over,  they 
would  answer  this  issue  "No,"  but  it  was  the 
duty  of  the  plaintiff  to  establish  his  conten- 
tion as  to  this  Issue  by  a  preponderance  of 
the  evidence.  There  was  no  exception  to  this 
cbarge,  and  we  think  that  there  was  evi- 
dence to  be  submitted  to  tbe  Jury  to  sustain 


that  finding.  Upon  a  careful  examination  of 
tbe  entire  record,  we  think  that  bis  honor's 
instructions  are  sustained  by  both  authority 
and  reason.  See,  also,  McLamb  v.  Railroad, 
122  N.  C.  87Q,  29  S.  E.  894;  Andreson  v.  Rail- 
road (Utah)  30  Pac.  805;  Beach  on  Cont. 
Neg.  (Ed.  1899)  |  67. 
Judgment  afllrmed. 

WALKER,  3.,  having  been  of  counsd,  did 
not  ait  on  the  hearing  of  this  case. 


Ota  N.  C.  9M) 
LEWIS  v.  CLYDE  S.  S.  CO. 
(Supreme  Court  of  North  Carolina.    June  10, 
1903.) 

BALVAQB  —  CONTRACTS  —  EVIDENCB  —  StrFFI- 
CIHNCT—C0KP0RATI0N3— ULTRA  VIRBS 
ACTS— FLKADINa. 

1.  In  the  consideration  of  testimony  on  a 
motion  for  noosuit,  it  must  be  taken  as  true, 
and  considered  in  the  light  most  favorable  to 
plaintiff. 

2.  Evidence  examined,  and  Mm  not  to  solB- 
cientiy  Bustaiu  plaintiff's  allegation  that  the 
defendant  company  made  an  express  contract 
with  him  for  services  to  be  rendered  at  its  re- 
quest in  saving  and  floating  a  stranded  Teasel 
to  take  the  issne  to  the  jury. 

8.  A  corporation  must  plead  the  defense  of 
ultra  vires  by  way  of  coufeasion  and  avoidance 
if  it  wishes  to  avail  itself  thereof. 

Clark,  O.  J.,  and  Douglas,  J.,  dissentins. 

On  petition  to  rehear.    Petition  allowed. 
For  former  opinion,  see  42  S.  E.  968. 

This  case  was  heard  and  determined  at 
September  term,  1002,  of  this  court  131  N. 
C.  652,  42  S.  E.  969.  ■  It  is  now  before  ua  ui>- 
on  a  petition  filed  by  tbe  defendant  to  rehear. 

The  action  was  brought  for  the  recovery 
by  the  plaintiff  of  $2,444.74,  alleged  to  be  due 
by  the  defendant  company  for  money  ex- 
pended and  services  rendered  in  "caring  for, 
fioatlng,  and  saving  a  steamship  named  'Tbe 
City  of  Jacksonville,' "  which  plaintiCf  al- 
leged was  on  the  19th  day  of  September  own- 
ed and  operated  by  the  defendant,  and  was 
stranded  on  the  North  Carolina  coast.  Plain- 
tiff averred  that  the  said  money  was  expend- 
ed and  servlcea  rendered  at  the  request  of 
defendant,  and  with  its  knowledge,  approval, 
consent,  and  ratification,  for  which  defendant 
promised  and  agreed  to  pay  a  reasonable 
value.  Plaintiff  further  alleged  that  "by  rea- 
son of  his  skill,  ability,  and  superior  knowl- 
edge of  the  business  of  caring  for,  handling, 
and  floating  wrecked  and  stranded  vessels, 
and  as  a  result  of  his  said  efforts,  work,  and 
services,  which  were  attended  with  great 
hardship,  exposure,  and  danger,  said  steamer 
was  eventually  floated  and  saved,  and  the 
defendant  saved  property  of  the  value  of  a 
great  many  thousands  of  dollars  thereby." 
The  defendant  denied  that  it  owned  or  op- 
erated the  steamship  the  City  of  Jackaon-vllle 
on  said  date  or  at  any  other  time.  It  denied 
tbe  material  averments  of  the  complaint  in 
regard  to  the  alleged  contract    Tbe  defend- 
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ant  asked  for  the  removal  of  the  case  Into  the 
Circuit  Court  of  the  United  State*  for  the 
Eastern  District  of  North  Carolina.  This 
motion  was  denied,  and  upon  defendant's  ap- 
peal the  action  of  the  court  below  was  af- 
firmed. We  have  considered  the  contention 
of  the  defendant  upon  this  point,  and  think 
that  it  la  correctly  decided.  We  do  not  deem 
it  necessary  to  set  out  the  facts  in  regard  to 
this  phase  of  the  case. 

Upon  the  trial  below  the  following  Issues 
were  submitted:  "(1)  Did  the  Clyde  Steam- 
ship Company  own  the  steamer  City  of  Jack- 
■onvUle  between  September  1, 1899,  and  June 
1,  100O7  Ans.  No.  (2)  Did  the  plaintiff  con- 
tract with  the  defendant  to  render  the  serr- 
ices  set  out  in  the  complaint?  Ans.  Tes.  (3) 
In  what  sum  is  the  defendant  indebted  to 
the  plaintiff  for  such  services,  if  they  were 
rendered?  Ans.  ^2,000.  (4)  Was  the  contract 
between  the  plaintiff  and  defendant  in  writ- 
ing?   Ans.  No." 

Plalntier  testified:  That  he  was  46  years 
old,  and  had  lived  In  Beaufort  all  of  his  lifei 
That  he  was  a  seafaring  man  for  eight  or 
ten  years.  That  he  had  been  a  marine  un- 
derwriter's agent  since  1890,  and  that  he 
was  one  at  the  time  the  steamship  strand- 
ed. That  he  had  had  great  experience  with 
wrecks,  and  he  had  been  to  a  great  many 
vessels.  That  he  knew  the  Clyde  Steam- 
ship Company.  Went  to  sea  once  in  their 
ship.  That  its*  office  Is  No.  6  Bowling  Green, 
New  Tork.  That  the  City  of  Jacksonville 
wore  the  Clyde  colors.  There  was  a  "6" 
on  the  flag  fastened  to  the  staff.  The  life 
preservers  and  buckets  were  branded  "0.  S. 
C,"  and  also  all  the  bedclothes,  sheets,  and 
blankets,  counterpanes,  tableware,  and  four 
boats.  That  be  found  the  City  of  Jackson- 
ville on  Whalebone  Inlet  beach,  Carteret 
county.  She  was  stranded.  Pipes  were 
leaky.  Reef  was  cut  away.  That  he  tele- 
graphed the  underwriters  and  the  Clyde 
Steamship  Company  at  New  York.  That  a 
telegram  was  brought  him  from  the  secretary 
of  the  Boston  Board  of  Marine  Underwriters, 
saying:  "Twenty-five  thousand  dollar  huU^ 
value  thirty  thousand.  Protect  Advise  me." 
Ue  went  to  ship.  Sent  Roberts  and  Mason 
there.  That  he  went  to  New  York  to  see  Mr. 
Clyde.  He  saw  Theodore  Eger  and  Marshall 
Clyde.  They  told  him  to  sit  down  and  wait 
until  Frank  Clyde  came.  Frank  Clyde  is 
president  of  the  Clyde  Line.  He  had  a  con- 
versation with  Marshall  Clyde.  Theodore 
Eger  Is  general  manager.  Talked  with  Eger. 
Marshall  Clyde  asked  for  a  report  of  ship. 
He  made  the  report,  and  had  a  conversation 
abont  it  "I  said,  *I'am  going  back  tonight' 
Marshall  Clyde  said  he  wanted  me  to  see 
Uncle  Frank  and  his  men,  and  asked  me,  did 
I  want  any  money.  I  told  him  'No.'  They 
told  me  to  come  In  at  nine  o'clock  next  morn- 
ing. Went  next  morning.  Eger  was  present 
I  was  told  to  sit  down  and  be  comfortable. 
The  insurance  people  came  in,  and  the  two 
Clydes— Marshall  and  Frank— Eger  and  Math- 


er were  all  there.  I  explained  the  condition 
of  the  ship,  and  they  gave  me  a  sheet  of  pa- 
per, and  I  drew  a  map  on  it  They  said,  'On 
what  you  say,  we  are  going  to  get  this  vessel.' 
Went  In  ofilce,  and  Marshall  Clyde  and  Eger 
were  present  Marshall  Clyde  asked  when  I 
was  going  to  leave,  and  I  said.  To-night' 
Asked  me  if  I  wanted  any  money,  and  I  told 
him:  'No;  I've  got  money,  and  don't  want 
if  Eger  said:  'We  want  you  to  go  down 
there  and  get  the  ship  off.  We  care  nothing 
for  the  framework,  but  want  the  hull  and 
machinery.' "  PlalntifT  told  them  the  people 
they  contracted  with  could  not  get  it;  that 
they  were  fresh-water  wreckers.  Plaintiff 
said  to  Marshall  Clyde:  "You  are  sending 
me  with  bare  hands.  I  can't  save  it  that 
way.  Persons  there  say  I  bother  them.  I 
will  go  there  and  advise  with  the  master, 
and  keep  you  posted.".  Marshall  Clyde  said 
to  plaintiff  to  "spend  what  was  needed,  and, 
when  the  ship  is  out,  we  will  see  you  hand- 
somely rewarded,  outside  of  what  the  under- 
writers pay  you."  Plaintiff  went  to  and 
came  from  the  ship.  Was  engaged,  in  all, 
230  days.  Services  are  worth  $10  per  day 
and  expenses.  Expenses  were  $444.74.  Paid 
out  that  amount  of  money,  and  has  not  been 
paid  back,  except  $25.  Plaintiff  does  not 
state  who  paid  him  the  $25.  On  cross-exam- 
ination the  plaintiff  said  he  was  the  under- 
writer's agent  His  first  orders  came  from 
the  Boston  Board  of  Underwriters.  He  was 
employed  by  them.  The  ship  did  not  go  into 
the  hands  of  underwriters,  but  be  made  out  a . 
bill  against  the  underwriters  and  owners, 
and  forwarded  it  to  the  Boston  board.  That 
is  the  way  It  has  to  go.  Eger  was  present  at 
all  conversations.  He  and  Clyde  both  said 
that  the  contract  for  saving  the  vessel  had 
been  made  with  the  Atlantic  Wrecking  Com- 
pany. He  had  a  contract  with  the  Clyde 
Steamship  Company.  The  writing  was  to  W. 
P.  Clyde  &  Co.  He  has  written  them.  Can- 
not say  that  all  letters  were  so  addressed. 
When  he  works  for  the  underwriters,  it  is  for 
the  owners.  He  had  expected  to  get  his  pay 
of  the  underwriters.  He  brought  suit  in 
Philadelphia,  and  in  his  complaint  stated  that 
the  underwriters  owed  him.  He  signed  the 
paper.  He  swore  to  this.  Mather  is  Clyde's 
insurance  adjuster  and  Clyde's  agent,  and 
made  contract  with  the  Atlantic  Wrecking 
Company.  When  the  ship  was  abandoned  by 
the  overseer  the  underwriters  took  charge. 
Plaintiff  was  sent  there  by  the  underwriters. 
It  is  the  general  custom  of  the  ship  to  have 
her  own  furniture  marked  in  the  name  of  the 
ship,  and  not  in  the  name  of  the  owner. 
Plaintiff  rested,  and  defendant  moved  to  dis- 
miss the  complaint  Motion  denied,  aLd  de- 
fendant except^.  Defendant  then  Introduced 
the  deposition  of  A.  J.  Wilkinson,  enrollment 
and  license  clerk  in  the  customhouse  of  Unit- 
ed States  in  New  York.  He  produced  a  deed 
duly  enrolled  from  the  De  Bary  Merchants' 
Line  of  New  York  of  the  said  City  of  Jack- 
sonville to  the  De  Bary  Merchants'  Line  of 
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New  York  City.  He  also  Introduced  certifi- 
cate of  enrollment  of  said  steamship  by  Mar- 
shall Clyde,  of  New  York,  president  De- 
fendant again  moved  the  court  for  Judgment 
of  nonsuit  Motion  denied,  and  defendant  ex- 
cepted. 

Rountree  ft  Carr,  for  appellant  Simmons 
ft  Ward,  D.  L.  Ward,  and  O.  I*  Abemetby, 
(or  appellee. 

CONNOR,  J.  (after  stating  the  case).  In 
the  view  which  we  take  of  the  case,  It  Is  not 
necessary  to  set  out  the  defendant's  prayers 
for  Instruction.  The  court  charged  the  Jury 
that  they  mast  find,  by  the  greater  weight  of 
the  evidence,  that  the  defendant  company  em- 
ployed the  plaintiff,  and  engaged  his  services 
to  look  after  this  wreck  in  their  Interest; 
that  the  contract  to  bind  the  company,  must 
have  been  made  with  some  one  authorized  to 
speak  for  it;  that  some  officer  engaged  to 
look  after  its  ships  engaged  the  services  of 
the  plaintiff;  that  a  general  manager  would 
have  such  authority,  but  it  must  be  the 
Clyde  Steamship  Company's  officer,  and  not 
that  of  some  other  company  or  corporation; 
that  they  were  not  to  give  a  verdict  for  the 
plaintiff  because  he  rendered  services  to  the 
City  of  Jacksonville,  but  he  must  have  done 
so  under  contract  or  appointment  with  the 
defendant  company;  and  that  the  burden 
was  on  the  plaintiff  to  show  by  a  preponder- 
ance of  the  evidence  that  the  defendant  em- 
ployed him.  The  defendant  assigned  as  er- 
ror the  refusal  of  the  court  to  nonsuit  the 
plaintiff,  and  to  the  charge  as  given. 

The  only  question  thus  presented  for  our 
consideration  is  whether  there  was,  from  a 
legal  standpoint,  any  sufficient  testimony  to 
be  submitted  to  the  Jury  to  sustain  the  plaln- 
tlfTs  allegation  that  the  defendant  company 
made  a  special  contract  with  him  for  services 
to  be  rendered  at  Its  request  in  saving  and 
floating  the  steamship.  The  finding  of  the 
Jury  upon  the  first  issue  eliminates  from  the 
controversy  any  right  of  the  plaintiff  to  re- 
cover as  upon  a  quantum  meruit,  based  upon 
an  Implied  promise  to  pay  for  services  ren- 
dered, of  which  it  received  the  benefit.  So 
far  as  the  testimony  shows,  the  defendant 
company  had  no  Interest  in  the  said  steam- 
ship, nor  did  it  receive  any  benefit  whatever 
from  the  services  of  the  plaintiff  In  saving 
and  floating  her.  The  plaintiff  averred  that 
the  "defendant  owned  and  operated  the 
ship,"  but  in  the  issue  submitted  to  the  Jury, 
the  question  Is  confined  to  the  ownership.  If 
the  issue  in  regard  to  the  ownership  of  the 
steamship  by  the  defendant  comi>any  had 
been  answered  in  the  affirmatiye,  by  reason 
whereof  any  benefit  accrued  to  it  from  the 
services  of  the  plaintiff.  It  would  have  been 
liable  for  such  services. 

We  are  thus  brought  to  the  consideration 
of  the  single  question  whether  there  was 
any  testimony  fit  to  be  submitted  to  the  Jnry 
to  establish  an  express  contract  of  employ- 


ment In  considering  the  case  from  this  point 
of  view  upon  the  defendant's  motion  foi 
nonsuit  the  testimony  must  be  taken  a* 
true,  and  considered  in  the  light  most  favora- 
ble to  the  plaintiff.  It  will  be  well  to  keep 
in  mind  that  so  much  of  the  testimony  as  re- 
ferred to  the-  steamship  carrying  the  Clyde 
colors,  and  of  the  life  preservers  and  other 
property  thereon  being  marked  "C.  S.  O.,"  is 
eliminated  from  our  consideration.  This  tes- 
timony was  competent  only  upon  the  qnes- 
tlon  of  ownership,  which  has  been  negatived 
by  the  verdict.  The  testimony  in  regard  to 
the  contract  is  indefinite  and  nnsatlsfactc»7. 
If,  however,  tested  by  the  rules  laid  down 
by  this  court,  it  is  of  that  character  which 
the  law  denominates  evidence,  and  not  mere- 
ly speculative  or  conjectural  testimony, 
which  is  declared  to  be  a  mere  scintilla,  it 
was  the  duty  of  the  Judge  to  submit  it  to  the 
Jury,  and  their  peculiar  and  sole  province  to 
pass  upon  it  There  is  probably  no  more  deli- 
cate duty  imposed  upon  the  Judiciary  than 
the  application  of  the  well-settled  rules  and 
principles  which  have  been  adopted.  In  which 
it  is  sought  to  define  the  line  which  distin- 
guishes testimony  which  should  be  submitted 
to  the  Jury  and  that  which  should  not  Gas- 
ton, J.,  in  Cobb  V.  Fogalman,  23  N.  O.  440. 
says:  "Although  the  boundary  between  a  de- 
fect of  evidence  and  evidence  confessedly 
slight  be  not  easily  drawn  in  practice,  yet 
it  cannot  be  doubted  that  whht  raises  a  pos- 
sibility or  conjecture  of  a  fact  never  can 
amount  to  evidence  of  it."  Rodman,  J.,  in 
Wlttkowsky  v.  Wasson,  71  N.  C.  451,  to  dis- 
cussing this  question,  quoting  the  language 
of  the  English  courts,  says:  "It  Is  not  enough 
to  say  that  there  was  some  evidence.  A  scin- 
tilla of  evidence  would  not  Justify  the  Judge 
in  leaving  the  case  to  the  Jury.  There  must 
be  evidence  from  which  they  might  reason- 
ably and  properly  conclude  that  there  was 
negligence,"  that  being  the  fact  to  be  estab- 
lished, .^nd  In  State  v.  Vinson,  63  N.  0.  335, 
the  same  learned  Justice  says:  "It  is  easy 
enough  to  express  in  general  terms  a  rule  of 
law,  •  •  ♦  but  it  is  confessedly  difflcnlt  to 
draw  the  line  between  evidence  which  is 
very  slight  and  that  which,  as  having  no 
bearing  on  the  fact  to  be  proved,  is.  In  rela- 
tion to  that  fact  no  evidence  at  all.  We  may 
say  with  certainty  that  evidence  which  mere- 
ly shows  it  possible  for  the  fact  in  issne  to  be 
as  alleged,  or  which  raises  a  mere  conjecture 
that  it  was  so,  is  an  Insufficient  foundation 
for  a  verdict  and  should  not  be  left  to  the 
Jury."  Battle,  J.,  In  discussing  and  applying 
this  principle  in  Sutton  v.  Madre,  47  N.  C. 
320,  gives  this  llliistration :  "Suppose  a  plain- 
tiff in  a  case  was  bound  to  show  the  exist- 
ence of  a  fact  within  20  years,  and  the  only 
testimony  he  offered  was  that  of  a  witness 
who  stated  that  it  existed  either  19  or  21 
years,  and  he  could  not  remember  which. 
Could  the  Judge  leave  that  isolated  statement 
to  the  Jury,  as  testimony  from  which  they 
were  at  liberty  to  find  the  issue  In  favw  of 
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the  plaintiff?  Certainly  not"  Falrcloth,  C. 
J.,  m  Young  v.  Railroad.  116  N.  0.  932,  21  S. 
n  m,  says:  "Judges  are  no  longer  required 
to  snbmlt  a  case  to  the  Jury  merely  because 
some  evidence  has  been  Introduced  by  the 
parties  having  the  burden  of  proof,  unless  the 
evidence  be  of  such  a  character  as  that  It 
would  warrant  the  Jury  to  proceed  In  finding 
a  verdict  In  favor  of  the  party  Introducing 
Buch  evidence."  In  State  v.  Satterfleld,  121 
N.  C.  558,  28  S.  B.  491,  the  same  judge  says: 
"The  duty  of  drawing  the  line  between  a  scin- 
tilla and  evidence  fit  for  the  Jury  Is  some- 
times difficult  and  delicate,  but  it  is  Impor- 
tant, and  the  court  must  assume  the  respon- 
sibility. It  Is  a  preliminary  question  for  the 
court,  who  must  find,  not  that  there  Is  ab- 
solutely no  evidence,  but  that  the  evidence  Is 
such  as  would  Justify  a  Jury  In  proceeding  to 
a  verdict— such  as  will  reasonably  satisfy  an 
Impartial  mind."  See,  also,  SpruiU  v.  Ins. 
Co.,  120  N.  C.  141,  27  S.  K.  39;  Bank  v. 
School,  etc.,  121  X.  C.  107,  28  &  E.  184.  Mer- 
rimon,  J.,  In  State  v.  Powell.  94  N.  C.  968, 
says:  "Legal  evidence  is  not  such  as  merely 
raises  a  suspicion,  and  leaves  the  matter  In 
question  to  conjecture.  As  said  above.  It  Is 
such  as.  In  some  Just  and  reasonable  view  of 
it— taking  all  the  facts,  whether  they  be 
many  or  few— will  warrant  a  verdict  of 
guilty."  Citing  Cobb  v.'  Fogalman,  23  N.  C. 
440,  and  other  authorities. 

The  difference  between  the  province  of  the 
Jury  to  pass  upon  the  weight  of  the  testi- 
mony when  there  Is  conflict,  and  to  draw  le- 
gal conclusions  from  testimony  in  respect  to 
which  there  Is  no  conflict,  must  be  kept  In 
mind.  The  question  in  this  case  is  simply 
whether  there  Is.  admitting  every  word  of 
the  testimony  to  be  true,  any  evidence  upon 
which,  as  a  matter  of  law,  the  Jury  could, 
under  the  instruction  of  the  court,  draw  the 
conclusion  that  the  plaintiff  had  shown  an 
express  contract  to  perform  the  services  for 
and  on  behalf  of  the  defendant  corporation. 
There  Is  no  question  In  this  case  in  regard  to 
the  weight  of  the  testimony.  Applying  this 
principle  to  the  testimony  In  this  case,  we 
think  that  it  was  not  sufficient  to  be  submit- 
ted to  the  Jury.  A  natural  person  becomes 
liable  contractually  when  a  proposition  is 
made  upon  one  side,  and  accepted  upon  the 
other,  or  when  a  request  is  made  for  the  per- 
formance of  service,  and  pursuant  thereto  the 
service  is  rendered.  We  are  not  now  discuss- 
ing the  question  of  consideration,  as  no  such 
question  Is  presented  In  this  case;  nor  are 
we  discussing  the  question  of  ratification,  for 
the  same  reason.  It  Is  elementary  that  a 
contract  upon  which  a  dvH  action  may  be 
founded  must  be  the  result  of  the  concur- 
rence or  coming  together  of  the  minds  of 
the  contracting  parties— a  corporation,  of 
course,  speaking  and  acting  through  Its  au- 
thorized agente.  The  plaintiff  says  that  his 
testimony  establishes  this  condition:  The 
Olty  of  Jacksonville  was  stranded  upon  the 
eoast  of  North  Carolina.    For  the  purpose  of 


this  discussion,  she  was  not  the  property  of 
the  defendant  company,  but  was  the  property 
of  the  De  Bary  Company.  The  plaintiff  re- 
sided in  Beaufort  N.  C,  and,  being  a  marine 
underwriter's  agent,  telegraphed  the  under- 
writers and  the  defendant  steamship  com- 
pany at  New  York.  lu  response  thereto,  he 
received  a  telegram  from  the  secretary  of 
the  Boston  Board  of  Underwriters,  stating 
the  value  of  the  vessel,  and  using  the  words: 
"Protect  Advise  me."  He  sent  persons  to 
Hatteras,  and  says:  "I  went  to  New  York  to 
see  Mr.  Clyde.  I  saw  Theodore  Eger  and 
Marshall  Clyde.  They  told  me  to  wait  until 
Frank  Clyde  came  In.  He  is  the  president  of 
the  company."  He  then  had  a  conversation 
with  Marshall  Clyde,  who  is  the  president  of 
the  De  Bary  Bay  Company.  This  conversa- 
tion was  In  the  place  of  business  of  the  de- 
fendant company.  Marshall  Clyde  asked  for 
a  report  of  the  ship,  which  the  plaintiff  made, 
and  had  a  conversation  about  it  He  asked 
the  plaintiff  if  he  wanted  any  money.  E^er 
was  present  He  was  the  general  manager  of 
the  defendant  company.  The  next  morning 
the  plaintiff  again  met  the  two  Clydes,  with 
Eger  and  Mather;  the  latter  being  Clyde's  In- 
surance adjuster  and  agent  It  seems  from 
the  testimony  that  there  was  a  partnership 
known  as  W.  P.  Clyde  &  Co.  They  said, 
"On  what  you  say,  we  are  going  to  get  this 
vessel."  Marshall  Clyde  asked  him  when 
he  was  going  to  leave,  and  the  plaintiff  said 
"To-night"  He  asked  him  if  he  wanted  any 
money,  and  the  plaintiff  answered  "No." 
Eger  said:  "We  want  you  to  go  down  there 
and  get  the  ship  off.  We  care  nothing  for 
the  framework,  bnj  we  want  the  hull  and 
machinery."  Marshall  Clyde  told  him  to  go, 
and  "spend  what  Is  needed,  and  when  the 
ship  is  out  we  will  see  you  handsomely  re- 
warded, outside  of  what  the  underwriters 
pay  you."  This  was  clearly  contractual  lan- 
guage. There  can  be  no  mistake  as  to  Its 
purport  and  legal  significance.  Marshall 
Clyde  had  no  connection,  so  far  as  the  testi- 
mony shows,  with  the  defendant  company. 
The  plaintiff  further  said:  "My  first  orders 
came  from  the  Boston  Board  of  Underwriters 
and  owners.  I  forwarded  bill  to  the  Boston 
board.  Eger  and  Clyde  both  said  that  the 
contract  of  saving  the  vessel  had  been  made 
with  the  Atlantic  Wrecking  Company.  I 
have  a  contract  with  the  Clyde  Steamship 
Company.  The  writing  was  to  W.  P.  Clyde 
&  Co.  I  have  written  them.  I  cannot  say 
that  all  letters  were  so  addressed.  I  did  ex- 
pect to  get  my  pay  from  the  underwriters. 
I  brought  suit  In  Philadelphia.  In  my  com- 
plaint I  think  I  said  that  the  underwriters 
owed  me.  I  signed  the  paper."  In  this  con- 
dition of  the  testimony,  we  think  it  impos- 
sible, from  a  legal  standpoint,  for  a  Jury  rea- 
sonably to  conclude  that  the  plaintiff  had 
shown  a  contract  between  the  defendant  com- 
pany and  himself. 

The  court  Instructed  the  Jury  that  "a  gen- 
eral manager  would  have  such  authority"; 
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tbat  is,  authority  to  make  this  contract  The 
only  testimony  Is  that  of  the  plaintiff,  who 
says  that  l^ger  was  the  general  manager.  It 
is  by  no  means  clear  that  this  InstructloD  Is 
correct. 

We  base  our  conclusion,  howeyer,  upon  the 
proposition  that  the  testimony,  measured  by 
the  i-ules  laid  down  by  this  court,  is  not  suf- 
ficient to  be  submitted  to  the  jury  to  sustain 
the  plaintiff's  contention.  In  the  opinion 
rendered  by  this  court  at  the  last  term,  the 
leal'ued  Justice,  speaking  for  the  majority  of 
the  court,  said:  "He  [the  plaintiff]  further 
testified  that  the  vessel  in  question  wore  the 
Clyde  colors;  that  there  was  a  large  'C  on 
the  Qag  fastened  to  the  flagstaff;  that  the. life 
preservers,  etc.,  were  all  marked  'C.  S.  C 
He  also  stated  that  he  had  some  correspond- 
ence with  the  Clyde  Steamship  Company, 
the  defendant  In  this  action.  This,  at  least, 
was  some  evidence  tending  to  prove  that  the 
plaintiff  made  a  contract  with  the  defendant 
as  alleged,  and  that  the  defendant  had  some 
substantial  Interest  in  the  vessel."  With 
great  deference  for  the  opinion  of  the  learned 
justice,  we  think  that  the  testimony  to  which 
he  refers,  in  the  light  of  the  finding  of  the 
Jury  upon  the  issue  of  ownership,  should  not 
have  been  considered  by  the  jury  as  tending 
to  prove  tbat  the  plaintiff  made  a  contract 
with  the  defendant  The  plaintiff  testified 
that  "the  writing  was  to  W.  T.  Clyde  &  Oo. 
I  have  written  them.  I  cannot  say  that  all 
letters  were  so  addressed."  It  Is  true  that 
be  used  the  words  "have  a  contract  with  the 
Clyde  Steamship  Company."  We  are  unable 
to  see  whether  this  language  referred  to  the 
alleged  contract  in  controversy,  or  some  oth- 
er contract.  If  the  former.  It  was  a  conclu- 
sion drawn  by  the  plaintiff,  rather  than  the 
statement  of  a  fact  '  The  plaintiff  himself 
appears  to  have  regarded  his  employment  as 
being  by  the  Boston  Board  of  Underwriters. 
He  so  expressly  states.  He  says  that  he 
made  out  his  account  against  them,  and 
brought  suit  in  Philadelphia,  and  that  he 
was  sent  there  by  the  underwriters,  all  of 
which  is  inconsistent  with  the  allegation  that 
he  was  acting  under  a  contract  with  the  de- 
fendant company. 

There  is  no  evidence  In  the  record  as  to 
when  or  what  company  employed  the  persons 
who  performed  the  service  of  saving  and 
floating  the  steamship,  or  who  or  what  com- 
pany took  possession  of  her  after  she  was 
floated.  The  plaintiff  should  undoubtedly  be 
paid  for  his  services,  but  we  do  not  think 
that  he  produced  sufficient  testimony  to  be 
submitted  to  the  Jury  that  he  made  a  con- 
tract with  the  defendant  company  to  render 
the  service.  We  can  well  understand  that  In 
the  ofiice  of  the  defendant  company  in  New 
York,  in  a  conversation  in  which  the  presi- 
dent of  the  defendant  company,  the  president 
of  the  company  owning  the  steamship,  and 
the  superintendent  of  the  defendant  com- 
pany all  joined,  there  should  be  uncertainty 
as  to  which  corporation  was  dealing  with  the 


plaintiff,  and  that  there  should  be  some  con- 
fusion In  his  mind.  It  would  seem  that  good 
faith  and  fair  dealing  would  have  suggested 
to  the  several  parties  to  explain  to  the  plain- 
tiff with  whom  and  with  what  corporation  he 
was  dealing  and  being  employed.  It  is  tills 
very  uncertainty  which  surrounds  the  testi- 
mony that,  in  our  opinion,  makes  it  conjec- 
tural and  speculative,  and  no't  sufficient  to 
be  the  basis  of  a  verdict  It  may  be  that  In 
another  trial  both  parties  wiU  be  able  to 
make  a  fuller  disclosure  of  the  facts  which 
are  within  their  knowledge.  Courts  should 
be,  and  we  think  are,  careful  not  to  tres- 
pass upon  the  "ancient  mode  of  trial  by  ju- 
ry"; but  they  must  be  equally  careful  to 
preserve  the  symmetry  of  the  judicial  sys- 
tem which  has  come  to  us  as  the  result  of 
the  wisdom  and  experience  of  the  centuries, 
by  firmly  preserving  the  rights,  duties,  and 
powers  of  the  judge  in  the  trial  of  causes  at 
law.  Verdicts-  must  be  founded  ux>on  evi- 
dence, and  the  court  must  say  what  ia  evi- 
dence. The  weight,  credibility,  and  conclu- 
sions of  fact  to  be  drawn  from  It  ate  tbe 
province  of  the  jury. 

The  defendant  contended  before  us  that  tbe 
contract,  if  made,  was  ultra  vires,  and  not 
binding  upon  the  corporation.  This  defense 
Is  not  raised  by  or  set  up  in  the  answer. 
The  majority  of  this  court  were  of  the  opin- 
ion on  the  former  hearing  that  this  defense 
could  only  be  made  by  way  of  a  plea  of 
confession  and  avoidance.  The  former  Chief 
Justice  and  Mr.  Justice  Montgomery  thought 
otherwise,  as  set  forth  in  the  dissenting  opin- 
ion. The  authorities  sustain  the  view  of  tbe 
majority  of  the  court.  It  is  said  in  5  Bnc. 
PI.  &  Pr.  p.  95:  "In  an  action  against  a 
corporation,  the  plaintiff  need  not  set  out  in 
his  complaint  or  declaration  the  capacity  of 
the  corporation  to  make  the  contract  sued 
on.  When  the  defense  of  ultra  yires  is  al- 
lowable to  a  corporation,  tbe  corporation 
must  specially  plead  It"  In  the  text-books 
the  plea  is  always  spoken  of  as  a  "defense." 
1  Clark  &  M.  Corp.  {  174;  1  Thomp.  Corp.  | 
5967.  The  defendant  will  pursue  such  course 
in  this  respect  as  It  may  be  advised. 

Petition  allowed. 

DOUOI^AS,  J.  (dissenting).  Taking  tlie 
opinion  of  the  court  in  its  regular  order,  my 
first  objection  is  to  tbe  vague  and  indeflnlte 
manner  in  which  a  well-established  doctrine 
is  therehi  stated.  The  possibility  of  bilateral 
construction  is  always  a  dangerous  defect 
in  the  definition  of  a  principle.  In  any  event, 
it  tends  to  weaken  the  principle,  and  may 
become  the  entering  wedge  In  Its  eventual 
destznictlon.  During  the  recent  floods  In  tlie 
Mississippi  river,  I  was  much  Impressed  at 
the  published  statement  that  500  men  were 
at  work  on  the  Waterloo  Levee,  attempting 
to  stop  up  what  waa  originally  only  a  cra-w- 
flsh  hole.  We  may  well  learn  a  lesson  from 
the  laws  of  nature,  and  hence  I  sometimes 
dissent  more  on  account  of  what  tbe  opinion 
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may  lead  to,  than  from  what  It  actaally  de- 
cides. 

The  opinion  says:  "The  only  question 
thus  presented  for  our  consideration  Ib 
whether  there  was  any  aufflcient  testimony 
to  be  submitted  to  the  Jxiry  to  sustain  the 
plaintiff's  allegation,"  etc.  I  have  italicized 
the  word  "sufficient,"  as  also  some  other 
wordfl  -quoted  in  this  opinion,  in  order  to 
emphasize  my  objective  point.  The  proposi- 
tion would  have  been  complete  without  this 
word,  as  a  mere  scintilla  is  not  considered  as 
evidence.  Even  as  It  stands,  the  word  has 
been  so  often  defined  as  meaning  anything 
more  than  a  scintilla  that  It  might  not  be 
objectionable,  were  It  not  for  other  expres- 
sions in  the  opinion  that  tend  to  miscon- 
struction. Further  on  the  opinion  says: 
"In  this  condition  of  the  testimony,  we  think 
it  impossible,  from  a  I^gal  standpoint,  for  a 
'Jury  reasonably  to  conclude  that  the  plain- 
tiff had  shown  a  contract  between  the  de- 
fendant company  and  himself."  This  can 
only  mean  that  in  the  opinion  of  this  court 
the  preponderance  or  greater  weight  of  the 
evidence  was  against  the  plaintiff.  What 
have  we  to  do  with  deciding  where  lay  the 
greater  weight  of  the  evidence?  That  mat- 
ter is  exclusively  within  the  province  of  the 
Jury.  This  is  clearly  set  forth  in  Witt- 
kowsky  T.  Wasson,  71  N.  0.  451,  the  lead- 
ing case  upon,  the  subject,  and  the  one  on 
which  the  court  now  principally  relies.  The 
court  in  that  opinion  says,  in  express  words: 
"Where  there  is  any  evidence  to  support  a 
plalntifTs  claim.  It  is  the  duty  of  the  Judge 
to  submit  the  question  to  the  Jury,  who  are 
the  exclusive  Judges  of  Its  weight"  And 
again:  "Whether  there  be  any  evidence  is 
a  question  for  the  judge.  Whether  Mufficient 
evidence  is  for  the  Jury."  It  is  true  the 
court  then  proceeds  to  use  expressions  which 
are  capable  ot  a  different  construction— so 
much  so  that  it  felt  it  necessary  to  expressly 
disclaim  any  intention  to  "extend  or  alter 
any  rule  of  practice  or  evidence  heretofore 
recognized  in  this  state."  Judge  Reade  as- 
sented to  the  dedsion,  "upon  the  explanation 
Therein  that  it  was  not  to  be  Interpreted  as 
an  innovation  upon  the  established  rule  that 
the  Jury  are  the  sole  Judges  of  the  weight  of 
evidence,  without  any  Intimation  of  opinion 
on  the  part  of  the  Judge."  Judge  Bynum, 
while  concurring  in  the  opinion  of  the  court 
that  there  was  no  evidence  to  go  to  the  Jury, 
dissented  from  the  opinion  as  introducing  a 
nete  and  dangeroun  proposition.  It  is  re- 
markable that  in  this  celebrated  case  the 
difficulty  with  the  court  lay  not  in  deter- 
mlntng  the  merits  of  the  controversy,  but  in 
arriving  at  the  true  meaning  and  tendency 
of  the  opinion.  Time  has  more  than  Justi- 
fied the  dissent  of  the  great  Jurist,  whose 
opinion  stands  as  a  monument  to  one  who 
seems  to  have  Joined  the  Instinct  of  the  seer 
to  the  wisdom  of  the  sage.  In  Cobb  v.  Fog- 
alman,  23  N.  O.  440,  cited  by   the  court. 


Judge  Gaston  clearly  draws  the  distinction 
between  a  defect  of  evidence  and  evidence 
confessedly  slight,  and  properly  decides  the 
case  on  the  ground  that  there  was  no  evi- 
dence of  a  fraudulent  intent  Tills  appears 
from  the  evidence,  and  is  dlstlnctiy  stated 
in  the  concluding  paragraph,  which  Is  as 
follows: 

"We  feel  ourselves  constrained  to  hold 
that  there  was  error  in  leaving  it  to  the  Jury 
to  infer  from  the  testimony  a  fraudulent  in- 
tent in  the  defendant,  when  no  evidence  had 
been  given  from  which  such  an  intent  could 
be  inferred." 

There  is  no  Intimation  in  that  opinion  that 
this  court  can  pass  upon  the  sufficiency  of 
the  testimony.  I  am  aware  that  the  term 
"sufficient  evidence"  has  been  frequently 
used  by  this  court,  but  I  respectfully  submit 
that,  taken  in  connection  with  the  context  of 
those  opinions,  or  at  least  with  contempor- 
aneous opinions  by  the  same  Judges,  It  clear- 
ly appears  that  the  term  means  simply  that 
the  evidence  must  amount  to  something 
more  than  a  mere  scintilla.  A  few  examples 
will  suffice:  In  State  v.  Allen,  48  N.  0.  268, 
in  an  able  (pinion  delivered  by  Judge  Pear- 
son, the  court  says;  "An  error  may  have 
crept  into  our  practice  by  reason  of  the 
Judges  not  having  attached  due  importance 
to  the  distinction  between  tlie  condition  of 
things  In  England,  whence  we  are  In  the 
Iiabit  of  taking  our  notions  of  law,  and  the 
condition  of  things  here,  where  the  trial  by 
Jury  is  protected  both  by  the  Constitution 
and  by  legislative  enactment  A  Judge  Is 
not  at  liberty  to  express  an  opinion  as  to  the 
sufficiency  of  the  evidence.  When  there  is  a 
detect  or  entire  absence  of  evidence,  it  is 
his  duty  so  to  instruct  the  Jury;  but  if  there 
be  any  competent  evidence,  relevant  and 
tending  to  prove  the  matter  in  issue,  It  is 
'the  true  office  and  province  of  the  Jury'  to 
pass  upon  it,  although  the  evidence  may  be 
so  slight  that  any  one  will  exclaim,  'Certain- 
ly no  Jury  will  find  the  fact  upon  such  insuf- 
ficient evidence!'  Still  the  Judge  has  no 
right  to  put  his  opinion  in  the  way  of  the 
free  action  of  the  jury,  even  should  he  deem 
It  necessary  to  do  so,  in  order  to  prevent 
them  from  being  misled  by  the  arguments  of 
counsel  or  their  own  want  of  apprehension." 
This  opinion  will  well  repay  a  careful  perus- 
al, and  will  clearly  show  that  the  great  chief 
Justice  would  never  have  concurred  In 
Wlttkowsky  v.  Wasson,  but  fi>r  the  positive 
assurance  that  it  did  not  change  or  modify 
the  existing  rule  that  the  Jury  were  the  sole 
judges  of  the  weight  ot  the  evidence..  In 
State  V.  Cardwell,  44  N.  C.  246,  the  court,  by 
Battie,  J.,  says:  "Hence  it  Is  settled  that, 
if  there  be  no  testimony  sufficient  to  estab- 
lish a  fact,  it  is  the  duty  of  the  judge  to 
say  so;  bat,  U^  there  be  any  testimony  tend- 
ing to  prove  the  fact,  he  must  leave  ito 
weight  to  be  determined  by  the  jury."  The 
italics  were  by  the  court. 
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In  the  ease  at  bar  the  oplnlcm  of  the  court 
quotes  the  language  of  Chief  Justice  Fair- 
cloth  In  Young  V.  Railroad,  116  N.  0.  932,  21 
8.  E.  177;  but  In  the  same  case,  Immediately 
after  the  words  quoted  by  the  court,  on  page 
937,  116  N.  C,  page  178,  21  S.  B.,  come  the 
following:  "There  is  or  may  be  in  every 
case  a  preliminary  question  for  the  Judge, 
not  whether  there  is  absolutely  no  evidence, 
bat  whether  there  is  more  than  a  tcintilla  of 
evidence  upon  which  the  Jury  can  properly 
proceed  to  find  a  verdict  for  the  party  intro- 
ducing it,  uiwn  whom  the  burden  of  proof  is 
Imposed."  The  court  also  cites  the  oft-cited 
case  of  Spruill  v.  Insurance  Co.,  120  N.  0. 
141,  27  S.  B.  89.  It  would  seem  that  the 
opinion,  taken  In  its  entirety,  is  free  from 
ambiguity;  but  in  Cox  y.  Railroad,  123  N.  0. 
604,  31  S.  E.  848,  decided  by  the  same  court, 
and  written  by  the  same  Judge,  appears  the 
following  unequivocal  enunciation  of  the 
principle:  "It  is  well  settled  that,  if  there  is 
more  than  a  mere  scintilla  of  evidence  tend- 
ing to  prove  the  plaintiff's  contention,  it 
must  be  submitted  to  the  jury,  who  alone  can 
pass  upon  the  weight  of  the  evidence."  See, 
also,  Moore  v.  St  Ry.,  128  N.  C.  455,  39  S. 
B.  57;  Cogdell  v.  Railroad,  129  N.  C.  398,  40 
S.  B.  202;  Dorsett  v.  Mfg.  Co.,  131  N.  C,  at 
page  263,  42  S.  B.  612,  where  Cox's  Case  is 
cited  with  approval  by  Chief  Justice  Furches, 
speaking  for  ■  unanimous  court.  Further  on, 
the  opinion  of  the  court  says:  "If,  however, 
tested  by  the  rules  laid  down  by  this  court, 
it  [the  testimony]  is  of  that  character  which 
the  law  denominates  evidence,  and  not  mere- 
ly speculative  or  conjectural,  which  is  de- 
clared to  be  a  mere  scintilla,  It  was  the  duty 
of  the  judge  to  submit  it  to  the  jury  and 
thehr  peculiar  and  sole  province  to  pass  upon 
it"  With  great  respect  for  the  learned  judge 
that  wrote  the  opinion,  I  am  compelled  to 
say  that  this  sentence  conveys  no  definite 
meaning  to  my  mind.  The  word  "scintilla" 
has  a  fixed  and  definite  meaning,  both  In  law 
and  In  English.  Webster  says  that  It  is  "■ 
spark;  an  lota;  tittle."  Black  says  that 
scintilla  of  evidence  is  "the  doctrine  that 
where  there  is  any  evidence,  however  slight, 
tending  to  support  a  material  issue,  the  case 
must  go  to  the  Jury,  since  they  are  the  ex- 
clusive judges  of  the  weight  of  the  evidence." 
The  italics  are  those  of  the  learned  author. 
This  definition  is  supported  by  the  uniform 
current  of  authorities  In  this  state,  unless 
changed  by  the  opinion  In  the  case  at  bar. 
Does  the  court  mean  to  say  that  it  Intends 
changing  the  meaning  of  the  rule  by  changing 
the  definition  of  a  word?  Surely  not,  but 
why  the  constant  reiteration  of  the  phrase? 
My  own  views  will  be  frankly  stated.  I  ad- 
here to  the  principle  as  stated  In  Cox  v.  Rail- 
road, supra,  as  the  settled  rule  in  this  court. 
If  the  court  intends  to  decide,  directly  or  in- 
directly, in  terms  or  by  Judicial  Intimation, 
that  where  there  is  any  evidence,  more  than 
ft  scintilla,  tending  to  prove  a  material  issue, 


the  court  can  withdraw  the  case  from  the 
Jury  and  direct  a  nonsuit  on  the  ground  that, 
in. the  opinion  of  the  court  the  evidence  Is 
not  sufficient  to  Justify  a  verdict,  then  I  most 
respectfully  but  earnestly  dissent  from  a 
proposition  so  new  and  dangerous,  which,  in 
my  opinion,  is  without  Just  foundation  In  an- 
thorlty,  and  In  violation  of  the  Constitution 
and  laws  of  the  state.  Large  numbers  of 
cases  might  be  cited  In  support  of  my  views.- 
Those  In  this  state  are  too  well  known  to 
need  citation,  and  I  will  cite  but  one  case 
from  the  Supreme  Court  of  the  United 
States,  where  the  rule  is  less  strict  than  In 
this  state.  In  Railroad  v.  Egeland,  163  U.  S. 
93,  98, 16  Sup.  Ct  975,  41  L.  Ed.  82,  the  court 
holds  that,  before  the  question  can  be  with- 
drawn from  the  Jnry,  the  inference  from  the 
fact  mnst  be  "to plain  aatobea  legal  conelU' 
Mion.' 

The  former  conrt,  afllrming  the  court  be- 
low, held  that  there  was  evidence  to  go  to 
the  Jury.  The  present  court  think  otherwise, 
and  bases  its  opinion. upon  the  "uncertainty 
which  surrounds  the  testimony."  This  very 
uncertainty  seems  to  me  a  conclusive  reason 
why  it  should  have  been  left  to  the  Jury.  In 
Printing  Co.  v.  Raleigh,  126  N.  0.  616,  86  8. 
E.  83,  Chief  Justice  Falrcloth,  speaking  for 
the  court,  says:  "The  defendant's  motion  to 
dismiss  the  action  was  equivalent  to  a  de- 
murrer to  the  evidence,  and  the  plaintiff's 
evidence  will  be  taken  as  true,  and  taken  la 
the  most  favorable  light  for  him.  An  appel- 
late court  reviewing  a  judgment  of  nonsuit 
will  assume  every  fact  proved,  necessary  to 
be  proved,  when  the  evidence  tende  to  prove 
It"  See,  also,  Coley  v.  Railroad,  129  N.  C. 
407,  40  S.  E.  195,  67  L.  R.  A.  817,  and  cases 
therein  cited.  In  Railroad  v.  Liowell,  151 
U.  S.  209,  217,  14  Sup.  Ct  281,  284,  38  L.  Ed. 
131,  the  court  says:  "In  determining  wheth- 
er the  plaintiff  was  so  guilty  of  contributory 
negligence  as  to  entitle  the  defendant  to  ft 
verdict,  we  are  bound  to  put  upon  the  testi- 
mony the  construction  most  favorable  to 
him."  Can  there  be  any  doubt  that  onder 
snch  a  rule  the  case  should  have  gone  to  the 
jnry? 

The  opinion  of  the  court  also  seems  to  lay 
great  stress  upon  the  absence  of  "contractual 
words."  Such  words  are  not  required  to 
make  a  contract  binding,  and  are  rarely  used 
in  the  ordinary  affairs  of  life.  If  a  person 
says  to  a  merchant,  "Send  me  up  a  bag  of 
flour,"  or  "Give  me  a  pound  of  sugar,"  can 
there  be  any  doubt  that  be  is  bound  for  the 
price?  If  a  corporation,  through  Its  general 
manager,  says  to  a  professional  salvor,  "We 
want  you  to  go  down  there  and  get  the  ship 
oft,"  why  Is  it  not  equally  liable?  The  evi- 
dence referred  to  In  the  former  opinion  of  the 
court,  relating  to  the  ship  wearing  the  Clyde 
colors,  flying  the  Clyde  flag,  and  using  furni- 
ture marked  "C.  S.  C,"  was  cited  as  tending 
to  show  that,  while  the  defendant  may  not 
have  had  the  legal  title  to  the  ship,  it  naj 
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bave  had  In  It  at  least  what  Is  equiyatent  to 
an  Insurable  Interest 

For  some  reason,  in  writing  the  farmer 
opinion  of  the  conrt,  I  omitted  to  cite  au- 
thorities in  support  of  -the  propoaitlon  that 
the  plea  of  ultra  vires  is  a  defense  in  the 
nature  of  confession  and  avoidance,  with  the 
burden  of  allegation  and  proof  resting  upon 
th(>  party  seeking  its  protection.  6  Thomp. 
Corp.  i  5967;  1  Clarlc  &  M.  Corp.  i  174;  6 
PL  &  Pr.  96;  HUIott,  Pr.  Corp.  67;  2  Spelling, 
It  780,  848,  867. 

I  deeply  regret  being  compelled  to  dissent 
so  often  and  at  such  length,  as  I  am  aware 
that  the  time  thus  spent  might  well  be  given 
to  the  preparation  of  the  opinions  of  the 
court;  but  when  great  principles  are  at  stake, 
that  have  exercised  a  dominating  sway  over 
my  Judicial  life,  I  feel  compelled  to  give  them 
what  support  I  can,  trusting  to  a  generous 
profession  for  the  appreciation  of  my  mo- 
tives, and  to  time  for  the  vindication  of  my 
convictions. 

CLABK,  0.  J.  (concurring  in  dissent).  I 
concur  in  what  is  so  clearly  and  forcibly  said 
by  Mr.  Justice  DOUGLAS,  and  I  regret  that 
I  cannot  add  emphasis  to  the  views  stated 
by  him  and  by  Judge  Bynum  in  Wittkowsky 
V.  Wasson.  "Juries  are  the  sole  and  ezdu- 
sive  Judges  of  the  facts,"  and  Judges  liave 
no  right  to  Intrude  into  that  province.  The 
maintenance  of  this  principle  of  the  law  in- 
violate is  guarantied  by  the  Constitution,  and 
its  preservation  is  as  necessary  now  as  at 
any  time  in  the  history  of  our  race  for  the 
protection  of  the  liberty  and  the  property  of 
the  humblest  citizen.  The  act  of  1796  (now 
C!ode  1883.  i  413)  forbidding  the  trial  Judges 
to  intimate  any  opinion  ui)on  the  weight  of 
the  evidence  is  worse  than  useless,  if  the  ap- 
pellate court  can  weigh  the  evidence.  The 
trial  Judge,  who  at  least  sees  the  bearing  and 
demeanor  of  the  witnesses  upon  the  stand, 
and  luiows  the  surrounding  circumstances 
(advantages  which  are  denied  to  us),  can  far 
better  Judge  of  the  weight  and  sufficiency  of 
the  evidence  than  an  appellate  court  Why 
deny  him  so  rigorously  an  expression  of  opin- 
ion which  the  Jury  Is  not  compelled  to  ac- 
cept, if  the  appellate  court  can  weigh  the  evi- 
dence, and  hold  it  insufficient  to  Justify  the 
conclusion  at  which  the  Jury  have  arrived, 
and  In  a  case,  too,  in  which  the  trial  Judge 
has  not  thought  he  ought  to  exercise  his  un- 
doubted prerogative  to  set  the  verdict  aside, 
as  he  would  liave  done  if  he  deemed  it  con' 
trary  to  Justice?  If  the  trial  Judge  sets  the 
verdict  aside,  the  very  same  evidence  may 
be  submitted  to  another  Jury  for  Its  con- 
sideration, whereas,  if  the  appellate  court  ad- 
judges the  evidence  insufficient  the  appellee 
not  only  loses  his  verdict  but  all  opportunity 
to  try  Ills  cause  by  a  Jury  at  all,  unless  he 
can  get  additional  evidence.  Because  there 
is  no  power  anywhere  to  review  the  action  of 
an  appellate  court  in  holding  that  there  was 
sot  sufficient  evidence  to  Justify  a  verdict 
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which  has  tterai  rendered,  is  an  additional  and 
the  strongest  reason  why  an  appellate  court 
should  never  so  hold.  So  important  a  matter 
is  this  that  the  Ck>urt  of  Appeals  is  expressly 
forbidden  by  the  Constitution  of  New  York 
to  set  aside  a  verdict  even  on  the  ground 
that  there  is  no  evidence,  when  the  court  be- 
low is  unanimous  that  there  was  evidence; 
and  our  superior  court  must  be  unanimous, 
there  being  only  one  Judge.  The  time-hon- 
ored limitation  in  thJs  state  within  which  an 
appellate  court  can  set  aside  a  verdict  is  when 
"there  is  no  evidence  beyond  a  scintillK." 


(m  N.  C.  969) 

MOORB  T.  PALMER  et  aL 

(Sapieme  Court  of  North  Carolina.    June  U, 

1903.) 

BVIDBNCIWrRANSACTIONS  WITH  DESCBASBO 
PERSONS— TRIAL  —  BRRONBOUS  ADMISSION 
OP  TBSTIMONT-ATTBMPTBD  CtmB  BY  IN- 
STRUCTIONS. 

1.  In  an  action  tor  goods  sold  and  delivered 
to  a  firm  where  one  of  the  partners  was  dead, 
testimony  given  by  the  other  partner,  who  had 
admitted  his  liability,  as  to  the  partnership 
agreement  with  deceased,  and  the  sale  and  d»- 
livery  of  goods  to  the  firm,  was  incompetent 
against  deceased's  executor. 

2.  Error  in  admitting  the  testimony  was  not 
cured  by  a  charge  instructing  the  jury  that  it 
was  possible  error  to  have  admitted  sach  testi- 
mony, and  excluding  it  as  to  the  deceased  part- 
ner's estate,  leaving  it  to  be  considered  only 
against  the  partner  giving  the  evidence. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty;  McNeill,  Judge. 

Action  by  D.  W.  Moore  against  James 
Palmer  and  another.  W.  H.  Ragan  after- 
wards became  party  plaintiff  by  leave  of 
court.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Reversed. 

John  A.  Barringer,  for  appellants.  King  & 
Elmball.  for  appellees. 

MONTGOMERY,  J.  The  plaintiff  alleged 
in  his  complaint  that  the  defendants'  James 
Palmer  and  John  Eudy,  the  testator  of  the 
other  defendant,  were  partners,  and  that  at 
the  death  of  Eudy  the  iwrtnership  owed  to 
the  plaintiff  a  balance  of  about  $235  for  goods 
sold  and  delivered  to  them.  On  the  trial  tbe 
defendant  Palmer  was  allowed  to  testify  over 
the  objection  of  the  other  defendant  "that 
he  and  the  testator,  E^ndy,  had  entered  Into  a 
copartnership  for  the  purpose  of  cleaning  out 
and  putting  in  proper  shape  and  condition 
and  selling  the  Lindsay  mine;  that  they 
were  to  bear  all  expenses  incident  thereto 
equally,  and,  after  paying  the  same,  divide 
the  profits  on  the  same  basis;  tbat  the  work 
of  cleaning  out  the  mine  commenced  the  lat- 
ter part  of  November,  1896,  and  ran  up  to  tbe 
time  of  Eudy's  death,  the  15th  June,  1897; 
ttiat  tbe  goods,  the  price  of  which  was  sued 
for,  were  furnished  by  the  plaintiff  on  his 
order  for  tbe  firm  of  Palmer  &  Eudy  in  the 
main,  but  some  was  for  tools,  etc.,  used  about 
the  mine."    In  bis  instructions  to  tbe  Jury 
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bis  honor  said  In  reference  to  that  testimony: 
"Now,  I  have  to  say  to  you  that  It  was  pos- 
sibly error  to  bare  admitted  the  testimony  of 
Palmer  as  to  transactions  with  the  deceased 
man.  Eudy,  and  those  statements  are  exclud- 
ed from  your  consideration  as  against  sncb 
party;  but  th^  may  be  considered  as  against 
Palmer  only,  the  man  making  them.  I  ex- 
clude from  your  consideration  all  transac- 
tions and  communications  as  against  Eudy." 
The  evidence  was  clearly  incompetent.  Fer- 
tilizer Co.  v.  Rlppy,  123  N.  C.  656,  81  S.  B. 
879.  And  the  question  that  presents  Itself 
is,  was  the  effect  of  the  attempted  correction 
of  the  error  In  his  honor's  instructiou  to  put 
the  defendant  In  the  same  condition  as  if  the 
evidence  had  not  been  received?  We  think  It 
did  not  The  Jury  should  have  been  instruct- 
ed not  to  consider  any  part  of  the  witness' 
evidence  except  that  part  in  which  he  stated 
that  the  plaintiff  furnished  the  goods  on  his 
(witness')  order,  and  not  to  consider  his  testi- 
mony of  the  alleged  partnership,  even  in  con- 
nection with  the  witness  himself.  It  may 
have  been  that  the  Jury  would  not  have  be- 
lieved the  testimony  of  the  other  witnesses 
concerning  the  partnership  if  Palmer's  testi- 
mony on  that  question  (allowed.  It  Is  true, 
only  against  himself)  bad  not  been  given  In. 
His  testimony  may  have  given  more  weight 
to  the  testimony  of  the  other  witnesses  con- 
cerning the  alleged  partnership  than  it  would 
have  carried  without  It  His  honor  should 
have  held  that  all  that  the  witness  Palmer 
could  testify  to  was  that  be  had  ordered  the 
goods,  and  that  he  was,  therefore,  liable  for 
the  price.  He  should  not  have  submitted  to 
the  Jury,  on  Palmer's  evidence,  anything  con- 
cerning the  alleged  partnership  to  hold  even 
Palmer  himself  on  the  partnership  liability. 
If  there  had  been  a  partnership  existing  be- 
tween himself  and  Eudy  at  the  time  Palmer 
ordered  the  goods,  and  if  they  were  used  for 
the  partnership  benefit,  those  matters  sbould 
have  been  proved  by  other  witnesses. 
Error. 

WALKER,  J.  (concurring).  This  action 
was  brought  to  recover  the  amount  of  an  ac- 
count for  goods  alleged  to  have  been  sold  and 
delivered  by  the  plaintiffs  to  the  firm  of 
Palmer  &  Eudy.  The  defendant  Palmer  filed 
no  answer,  and  did  not  deny  his  Individual 
liability,  but  the  defendant  Moon,  administra- 
tor of  Eudy,  did  answer,  and  deny  the  part- 
nership, and  also  denied  that  any  goods  had 
been  sold  or  delivered  to  his  intestate  as  a 
member  of  said  firm  or  otherwise.  The 
plaintiffs,  In  order  to  establish  their  dalm. 
Introduced  as  a  witness  the  plaintiff  Moore, 
who,  on  his  examination,  was  asked  to  state 
to  whom  plaintiffs  sold  the  goods.  The  de- 
fendants objected  to  this  question,  the  objec- 
tion was  overruled,  and  the  defendant  ex- 
cepted, the  court  holding  at  the  time  "that 
anything  the  witness  might  say  about  the  In- 
testate, Eudy,  being  connected  with  the  busl- 
neaa,  or  any  transaction  between  him  and  the 


plaintiffs,  would  be  Incompetent  and  sbould 
not  be  considered  by  the  Jury,  but  that  the 
witness  might  state  to  whom  he  sold  the 
goods  as  affecting  and  bearing  upon  the  lia- 
bility of  the  defendant  Palmer."  Thereupon 
the  witness  testified  "that  be  had  repeatedly 
seen  the  intestate,  Eudy,  about  the  mine 
which  was  being  cleared  up;  that  he  had  re- 
I>eatedly  heard  him  giving  orders  to  the  em- 
ployte  there  working  under  the  defendant 
Palmer;  that  he  had  repeatedly  carried  Bindy 
there,  and  had  gone  with  him  from  his  home, 
where  Eudy  boarded,  to  the  mine;  that  the 
bill  sued  on  was  for  goods  furnished  to  la- 
borers working  for  Palmer  and  Eudy,  and 
were  furnished  upon  the  order  of  Palmer; 
that  the  balance  due  plaintiffs  April  7,  1897. 
was  $935.63,  and  that  no  part  of  the  same 
was  paid,  but  the  whole  was  still  due  and 
owing;  that  the  mine  being  cleaned  up  was 
the  Lindsay  mine;  that  the  account  originally 
was  for  a  sum  between  three  and  four  hun- 
dred doUars;  that  $50  had  been  paid  thereon 
In  December,  1896,  and  $44  In  the  spring  of 
1897;  that  Eudy  died  June  IS,  1897."  It  la 
conceded  that  the  court  may  admit  testimo- 
ny which  Is  competent  against  one  of  the 
parties  to  the  suit  and  not  against  another, 
for  the  purpose  of  charging  with  liability  the 
party  against  whom  it  is  competent  The 
rule  is  well  settled,  but  I  do  not  think  It  Is 
applicable  to  this  case.  The  testimony  may 
be  admitted  and  restricted  to  one  of  the  par- 
ties, but  It  should  not  be  admitted  in  such  a 
form  as  is  calculated  to  prejudice  the  other 
party,  if  this  can  be  avoided.  Why  it  was 
necessary  to  show  the  liability  of  Palmer, 
when  he  bad  not  denied  it  and  was  not  dis- 
puting the  plaintiffs'  claim,  I  cannot  under- 
stand. It  will  be  observed  that  while  the 
court  ruled  that  Moore  might  state  "to  whom 
he  sold  the  goods  as  affecting  and  bearing 
upon  the  liability  of  the  defendant  Palmer," 
the  testimony  elicited  from  the  witness  Moore 
almost  wholly  related  to  dealingrs,  transac- 
tions, and  communications  with  Eudy.  It  to 
true  that  the  court  In  its  charge,  told  the 
Jury  that  so  far  as  the  testimony  of  Moore 
"tended  to  bear  upon  the  question  of  partner- 
ship between  Palmer  and  Eudy,  or  any  con- 
tract with  Eudy  and  the  witness,  or  any  con- 
versation or  transaction  between  the  witness 
and  Eudy,  it  was  excluded,  and  bis  testimo- 
ny was  only  binding  upon  the  defendant 
Palmer";  but  I  do  not  think  that  this  caution 
was  sufficient,  or  that  the  evidence,  under  the 
circumstances  of  the  case,  jahould  have  been 
admitted.  Why  do  the  vain  thing  of  proving 
the  admitted  liability  of  Palmer,  and  what 
effect  could  the  testimony  have  had  bat  to 
prejudice  the  administrator  of  Eudy?  It  was 
either  relevant  for  the  purpose  of  charging 
the  administrator  of  Eudy,  or  It  was  not  rele- 
vant at  alL  The  court  thought  it  was  Incom- 
petent and  In  a  general  way  told  the  Jury 
to  disregard  It  except  as  to  Palmer,  but  did 
not  tell  them  which  part  of  It  was  competent 
as  to  Palmer  and  Incompetent  aa  to  Eud?** 
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administrator.  How  could  the  jury  be  ex- 
pected to  make  the  discrlmlnatldn?  But  the 
chief  error  was  In  Bubmltting  the  testimony 
to  the  inrj  at  all,  as  It  was  not  necessary  to 
show  Palmer's  liability,  and  the  testimony 
might  have  Influenced,  and  no  doubt  did  In- 
fluence, the  Jury  in  returning  a  rerdlct 
against  Eudy's  administrator. 

The  coort  below  permitted  the  witness 
Palmer  to  testify  that  the  goods  were  fur- 
nished by  the  plaintiffs,  on  his  order,  (or  the 
flrm  of  Palmer  &  Eudy.  The  Jury  were  aft- 
erwards -instructed  that  the  testimony  could 
only  be  considered  as  against  Palmer  for  the 
purpose  of  flxlng  htm  with  liability.  What  I 
have  said  as  to  the  testimony  of  the  witness 
Moore  is  equally  applicable  to  the  testimony 
of  Palmer.  He  was  alleged  to  be  a  member 
of  the  flrm  composed  of  himself  and  Eudy, 
and  was  interested  in  the  event  of  the  acs- 
tlon,  as  a  recovery  against  Eudy  would  di- 
minish his  liability  to  the  plaintiffs  by  one- 
half.  FerUlizer  Oo.  v.  Rlppy,  123  N.  C.  656, 
31  S.  B,  8T0;  Lyon  v.  Pender,  118  N.  a  150, 
24  S.  SI  744.  As  I  have  said,  no  answer  was 
filed  by  Palmer,  and  there  was  no  denial  of 
or  dispute  as  to  his  liability.  The  Jury  may, 
therefore,  have  been  misled  by  the  admission 
of  his  testimony.  They  could  not  very  well 
consider  it  as  to  Palmer,  for  be  did  not  deny 
his  liability,  and  it  is  Impossible  to  tell  what 
Influence  it  may  have  had  upon  the  Jury  in 
passing  upon  the  real  issue  involved  as  to 
the  liability  of  Eudy's  estate,  notwithstand- 
ing the  caution  of  the  court  If  Palmer  had 
denied  his  liability.  It  would  liave  been  suf- 
ficient to  establish  it  for  the  plaintiffs  to 
have  shown  by  him  that  he  ordered  the  goods 
without  requiring  him  to  state  for  whom  he 
ordered  them.  In  this  case  the  Judge  could 
have  admitted  the  testimony  in  a  way  so  as 
to  have  charged  Palmer,  if  be  liad  denied  his 
liability,  and  it  was  necessary  to  charge  him 
without  at  the  same  time  injuriously  affect- 
ing Eudy's  estate.  The  proof  of  a  partner- 
ship as  against  Palmer  so  as  to  charge  liim 
as  a  member  of  the  firm  would  necessarily 
involve  the  finding  by  the  Jury  that  there  was 
a  partnership  between  Palmer  and  Eudy, 
and  in  this  way  the  estate  of  Eudy  may  have 
been  prejudiced.  The  proof  should  have  been 
■o  confined  as  to  have  related  solely  to  Palm- 
er's individual  liability.  It  Palmer  ordered 
and  received  the  goods,  he  was  liable  wheth- 
er he  was  a  partner  or  not  It  is  apparent  I 
ttiink,  that  the  testimony  of  Moore  and  Palm- 
er was  not  admitted  merely  to  show  a  deliv- 
ery of  the  goods  to  Palmer  and  the  value 
thereof. 

If  the  Jury  did  not  base  their  verdict  on 
tbe  testimony  of  the  witnesses  Moore  and 
Palmer,  I  do  not  see  upon  what  testimony 
fbey  found  that  the  goods  had  been  sold  to 
Palmer  and  Eudy.  The  testimony  of  Charles 
.Ptalmer,  the  only  other  witness  in  the  case 
except  Began,  who  testified  about  an  entire- 
ly different  matter,  related  to  the  partner- 
ship, and  nort  to  the  sale  and  delivery  of  the 


goods.  The  Judge  ruled  out  all  of  the  tes- 
timony of  the  witnesses  Moore  and  Palmer, 
80  far  as  it  tended  to  charge  Eudy's  estate 
with  liability,  and,  having  done  so,  no  tes- 
timony remained  upon  which  to  base  a  ver- 
dict as  to  the  sale  and  delivery  of  the  goods 
to  the  firm;  Charles  Palmer,  as  we  have  said, 
testifying  only  to  the  partnership.  It  fol- 
lows, therefore,  that  there  was  no  evidence 
of  the  sale  and  delivery  of  the  goods,  so  far 
as  Eudy  was  concerned,  and  it  would  seem 
that  the  motion  of  the  defendants  in  the 
court  below  to  dismiss  the  complaint  under 
the  statute  should  have  been  granted,  and 
there  was  error  in  not  doing  so,  for  wliich  a 
new  trial  should  t>e  awarded. 

DOUGLAS,  J.,  concurs  In  the  concurring 
opinion  of  WALKEB,  J. 

CLARK,  C.  J.  (dissenting).  This  is  an  ac- 
tion to  recover  $235.63  for  goods  and  mer- 
chandise sold  to  the  defendants  James  Palm- 
er and  John  Eudy  (the  testator  of  defendant 
Moon)  trading  and  doing  business  as  part- 
ners. One  Charles  Palmer  testified  without 
objection  that  he  knew  Eudy,  and  had  on 
many  occasions  gone  with  him  from  his  home 
to  the  Lindsay  mine,  where  his  father  (the 
other  defendant)  was  cleaning  out  the  same; 
there  were  engaged  In  cleaning  out  the  mine 
10  or  a  dozen  laborers;  that  several  times 
Eudy  had  stated  to  him  tliat  he  and  defend- 
ant James  Palmer  were  partners  in  opening 
up  and  developing  the  Lindsay  mine  for  sale, 
and  tliat  they  were  to  bear  the  ezpehses 
equally,  and  share  the  profits  on  the  same 
basis;  that  Eudy  did  not  want  to  be  known 
in  the  transaction;  that  he  had  often  heard 
the  testator,  Eudy,  giving  instructions  to  par- 
ties working  in  and  around  the  mine  as  to 
what  to  do  and  how  to  do  it  The  plaintiff 
testified,  without  exception,  that  he  had  re- 
peatedly seen  the  testator,  Eudy,  about  the 
(Lindsay)  mine  which  was  being  cleaned  out; 
that  he  had  repeatedly  heard  him  giving  or- 
ders to  the  employes  there  working  under 
defendant  Palmer;  that  he  had  repeatedly 
carried  Eudy  there,  gone  with  him  from  his 
home,  where  Eudy  boarded,  to  the  mine; 
that  the  bill  sued  on  was  for  goods  furnished 
to  laborers  working  for  Palmer  and  Eudy, 
and  were  furnished  upon  the  order  of  Palm- 
er; that  the  balance  due,  deducting  payment 
was  $235.63,  with  Interest  from  April,  18»7. 
None  of  these  things  were  "transactions  or 
communications"  between  the  plaintiff  and 
deceased.  Gray  v.  Cooper,  65  N.  C.  183; 
Cowan  V.  Laybum,  116  N.  C.  626,  21  S.  E. 
176;  Johnson  v.  Rich,  118  N.  C.  270,  23  S. 
B.  1<X)7.  The  evidence  was  competent  And 
the  Judge  further  told  the  Jury  they  could 
only  consider  the  evidence  as  to  whom  he 
sold  the  goods  as  affecting  the  liability  of 
Palmer.  It  is  true  that  the  first  assignment 
of  error  recites  the  admission  of  other  evi- 
dence which  would  t>e  objectionable,  but 
such  recital  goes  fbr  naught  unless  th«  "case 
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on  appeal"  as  settled  sets  out  that  such  evl- 
dence  was  In  fact  admitted.  Walker  v. 
Scott,  106  N.  C.  66,  11  S.  E.  364;  Merrill  v. 
Whltmlre,  110  N.  C.  367,  IB  S.  E.  3;  Luttrell 
V.  Martin,  112  N.  C.  593, 17  S.  E.  573,  Other- 
wise a  party  could  always  get  a  new  trial 
by  reciting  aa  facts  matters  which  do  not 
appear  in  the  "case  on  appeal."  State  t. 
Dixon,  131  N.  a  813,  42  8.  B.  044;  Patter- 
son T.  Mills,  121  N.  C.  26S,  28  S.  E.  368. 

Upon  the  above  evidence  there  was  cer- 
tainly more  tlian  a  scintilla  to  show  that 
Palmer  and  Eudy  were  partners,  and  that  the 
plaintiff  scld  the  goods  to  Palmer  to  be  used 
in  the  business  In  which,  as  Charles  Palmer 
testified,  Eudy  admitted  he  was  a  partner. 
It  was,  therefore,  not  error  to  refuse  to  non- 
suit the  plaintiff. 

James  Palmer,  defendant,  testified  that  he 
and  Eudy  were  partners,  and  that  the  plain- 
tiff furnished  the  goods  on  bis  order,  to  be 
used  by  the  Arm  In  cleaning  out  the  mine. 
The  judge  subsequently  withdrew  this  evi- 
dence from  the  jury,  and  told  them  not  to 
consider  It  as  affecting  Eudy's  estate,  "or  in 
any  way  bearing  upon  the  question  whether 
he  was  a  partner  of  Palmer,  and  should  be 
excluded,  and  should  be  considered  by  them 
only  80  far  as  It  affected  the  defendant  Palm- 
er himself."  The  decisions  are  numerous  and 
recent  that,  if  incompetent  evidence  is  ad- 
mitted, the  error  can  be  cured  by  withdraw- 
ing the  evidence  and  telling  the  Jury  not  to 
consider  It.  Wilson  v.  Mfg.  Co.,  120  N.  0. 
04,.  26  S.  E.  629,  and  cases  there  collected; 
Crenshaw  y.  Johnson,  120  N.  C.  270,  26  S. 
E.  810;  State  T.  Apple,  121  N.  0.  684,  28  S. 
E.  469;  Waters  y.  Waters,  125  N.  C.  591,  34 
S.  E.  548;  State  y.  Ellsworth,  130  N.  C.  691, 
41  S.  EL  548. 

It  is  contended,  however,  that  as  Palmer 
had  not  answered,  this  evidence  was  un- 
necessary as  to  him,  but  the  court  restricted 
it  to  him,  and,  if  unnecessary,  the  other  de- 
fendant could  not  complain.  In  fact,  it  was 
not  unnecessary  as  to  Palmer,  for,  though 
he  had  filed  no  answer,  the  plaintiff  still  had 
to  prove  the  delivery  and  value  of  the  articles 
as  against  him,  for  at  most  the  plaintiff  could 
only  have  taken  judgment  by  default  and  in- 
quiry against  bim  for  failure  to  file  answer. 
Nothing  is  more  usual  than  when  there  are 
two  or  more  defendants  for  evidence  to  be 
admitted  against  one  or  more,  which  evi- 
dence the  jury  are  told  not  to  consider  agnlnst 
the  other  defendants;  and  this  is  true  both 
in  criminal  and  civil  cases.  The  admissions 
of  one  defendant  are  admissible  to  show  a 
partnership  as  against  himself  "to  prove  his 
own  membership,  who  were  bis  copartners, 
and  the  scope  of  business,"  though  incompe- 
tent against  others  alleged  to  be  partners  in 
the  same  action.  Abbott,  Trial  Ev.  259  (14); 
2  Rice  on  Ey.  i  450,  citing  numerous  cases; 
2  Greenleaf,  Ev.  (16th  Ed.)  i  484.  Even  in 
joint  trials  for  fornication  and  adultery  it  is 
held  that  the  admissions  of  one  party  are 
competent  against  that  person  "where  the 


jury  are  instructed  that  such  admissions  can 
only  be  considered  upon  the  guilt  of  the 
party  making  them."  State  y.  Rinebart,  106 
N.  C.  787,  11  S.  B.  612;  State  y.  Cutshall,  100 
N.  a  764,  14  S.  E.  107,  26  Am.  St  Bep.  599. 
So  in  murder,  riot,  and  other  offenses,  when 
two  or  more  are  on  trial,  the  admissions  or 
confessions  of  one  that  he  and  the  others 
named  committed  the  act  charged  have  al- 
ways been  admitted  against  lilm,  though  the 
jury  are  instructed  not  to  consider  the  evi- 
dence against  tlie  other  defeddants.  The 
evidence  of  Palmer  was  competent  to  show 
the  partnership  as  against  himself,  though 
the  judge  properly  withdrew  It  from  the  jm^, 
and  told  them  not  to  consider  it  against  Eudy. 
Fertilizer  Co.  v.  Rlppy,  123  N.  C.  656,  31  a 
B.  879;  Id.,  124  N.  C.  651,  32  S.  E.  980. 

On  cross-examination  James  Palmer  testi- 
fied that  Brown,  Eudy's  executor  (since  de- 
ceased), bad  said  he  was  going  to  pay  the 
account  sued  on,  and  the  defendant  excepted. 
This  was  not  a  transaction  or  communlcatioD 
with  one  deceased  to  fix  his  estate  with  any 
liability,  and  was  competent  to  rebut  the 
plea  of  the  statute  of  limitations.  Brown's 
personal  representative  is  not  a  party  to  this 
action. 

The  other  exceptions  are  without  ineilt,and 
require  no  discussion. 


(Ul  N.  a  791) 

PATTON  et  al.  v.  COOPBB  ct  aL 

(Supreme  Court  of  North  Carolina.    June  6, 
1908.) 

JUDOMBNT-APPARENT  SATISFACTION  OF  RBC- 

ORD— OTHER  RECITALS  PCTTINQ 

ON  INQUIRY— EFFECT. 

1.  Defendant  and  A.  were  Indorsers  on  ■ 
note.  Judgment  was  afterwards  obtained 
against  them  and  against  the  makers  of  the 
note.  The  judgment  docket  disclosed  the  re- 
ceipt thereafter  from  defendant  and  A.  of  a 
siun  sufUcient  to  have  satisfied  tlie  judgment. 
Following  this  entry  was  an  assignment  of 
the  judgment  to  a  third  person  in  trust  for  de- 
fendant and  A.  Neither  the  note,  judgment, 
nor  record  disclosed  the  fact  that  defendant  and 
A.  Indorsed  the  note  as  sureties  for  the  makers, 
but  such  was  the  fact,  as  reasonable  inquiry 
would  have  disclosed.  The  payments  made  by 
them  were  with  the  distinct  understanding  with 
the  judgment  creditor  that  the  judgment  should 
be  assigned  to  a  trustee  for  their  benefit.  The 
entry  of  the  payments  on  the  docket  by  the 
judgment  creditor's  attorney  were  made  with- 
out their  knowledge,  and  without  any  intent  oo 
the  part  of  the  attorney  to  discbarge  the  judg- 
ment. Held,  that  while  the  payments  entered 
on  the  docket,  unexplained,  would  have  con- 
stituted a  satisfaction  of  the  judgment,  the  sub- 
sequent assignment  of  the  judgment  in  trust 
for  defendant  and  A,  was  sufllcient  to  put  sub- 
sequent mortgagees  of  land  belonging  to  one 
of  the  makers  of  the  note  on  inquiry  as  to  the 
rights  of  defendant  and  A.,  and  as,  on  inqniiy, 
they  would  have  ascertained  the  facts,  they 
took  the  property  subject  to  the  lien  of  de- 
fendant and  A. 

Appeal  from  Superior  Court,  Transylvania 
County;   Council!,  Judge. 

Action  by  T.  T.  Patton  and  others  against 
M.  D.  Cooper  and  others  to  restrain  a  sale 
under  an  execution.     From  a -judgment  in 


Digitized  by  ^OOQ IC 


N.C.) 


PATTON  T.  COOPEE. 


677 


foyor  of  pialntlffs,   defendant   Cooper   ai>- 
pcals.    Reversed. 

By  consent  the  Jadge  found  the  facts,  those 
material  to  this  appeal  being  as  follows:  In 
NoTember,  1886,  the  defendant  M.  D.  Coop- 
er and  W.  L.  Aiken  indorsed  a  note  as  Bore- 
ties  for  the  makers  thereof,  J.  R.  Zachary  and 
M.  6.  Jones  (the  latter  now  deceased),  pay- 
able to  W.  H.  Faulkner  12  months  after  date. 
Said  Faulkner,  soon  after  its  execution,  in- 
dorsed said  note  to  a  bank,  which,  upon  fail- 
ure to  pay  the  note  at  maturity,  obtained 
Jndgment  thereon  against  Zachary,  Aiken, 
Cooper,  and  the  administratrix  of  Jones  in 
the  superior  court  of  Transylvania  In  April, 
1888,  and  the  Judgment  was  duly  docketed 
April  18,  1898,  for  $357.57  and  costs,  of  which 
$330  was  principal  money.  The  following 
entries  appear  on  the  judgment  docket;  "Re> 
celved  on  this  judgment  from  M.  D.  Cooper 
$186.20.  This  27  Oct,  1898.  W.  B.  Duck- 
worth, Atty."  "Received  on  this  judgment 
$185.72  from  W.  L.  Aiken.  This  27  Decem- 
ber, 1898.  W.  B.  Duckworth,  Atty.  for  Plahi- 
tiff."  (And  at  same  time  the  clerk  receipted 
for  the  costs.)  "We  hereby  assign  this  judg- 
ment in  case  of  State  Bank  of  Commerce 
against  Omega  Jones,  administratrix  of  M.  O. 
Jones,  J.  R.  Zachary  et  al.,  to  Z.  W.  Nichols, 
as  trustee,  for  collection  for  the  benefit  of  M. 
D.  Cooper  and  W.  L.  Aiken,  without  any  re- 
course on  us  either  in  law  or  equity.  This 
23  Feb'y.,  1899.  State  Bank  of  Commerce, 
per  J.  A.  Maddrey,  Cashier."  "Received  of 
H.  D.  Cooper  $3.00,  being  balance  due  on  this 
judgment.  This  IS  March,  1899.  W.  B. 
Duckworth,  Atty."  On  August  25,  1899,  ap- 
pears on  the  docket  an  assignment  by  W.  L. 
Aiken  to  M.  D.  Cooper  of  all  his  "right,  title, 
and  interest"  in  said  Judgment  E^secution 
was  Issued  October,  1899,  again  in  November, 
1889  (which  was  returned  uncollected,  home- 
stead laid  off,  report  of  appraisers  filed),  and 
In  June,  1900.  The  Judge  further  finds  a  s  facts 
that  "M.  D.  Cooper  and  W.  L.  Aiken  paid 
said  judgment  to  W.  B.  Duckworth,  attorney 
for  State  Bank  v  of  Commerce,  at  the  times 
and  in  the  amounts  shown  by  said  record, 
with  the  distinct  understanding  and  agree- 
ment with  said  Duckworth,  attorney  for  said 
bank,  and  also  with  the  ofllcers  of  said  bank, 
that  said  judgment  shonld  be  assigned  to  a 
trustee  for  the  use  and  benefit  of  said  Cooper 
and  Aiken  as  sureties,  and  that  no  part  of  the 
money  paid  by  Cooper  and  Aiken  on  the  said 
judgment  has  ever  been  repaid  to  them  by 
Zachary,  or  the  administratrix  of  Jones  (the 
makers  of  the  note),  or  any  one  else."  In 
April,  1900,  J.  R.  Zachary  executed  to  the 
plalntlfl;  T.  T.  Patton  a  mortgage  for  $1,133.35 
on  a  certain  tract  of  land  of  13  acres  In 
Transylvania  county,  and  in  the  same  month 
a  trust  deed  to  W.  A.  Smith,  trustee  for  R. 
H.  Lowndes  (Zachary's  wife  joining  In),  to 
secure  $825  money  then  borrowed;  this  last 
mortgage  covering  the  homestead  of  said 
Zachary  and  other  lands  not  included  in  the 
homestead.   J.  R.  Zachary  was  seised  in  fee 


of  all  of  the  lands  embraced  in  both  mort- 
gages at  the  time  of  the  docketing  of  afore- 
said judgment  and  continuously  since.  Be- 
fore taking  said  mortgage  and  trust  deed, 
said  Patton,  Lowndes,  and  Smith  caused  the 
judgment  docket  to  be  examined  by  coun- 
sel, and  aforesaid  entries  thereon  were  re- 
ported to  them,  and  they  had  full  knowl- 
edge thereof,  and  their  counsel  advised  them 
that  the  Judgment  was  satisfied.  The  judge 
further  finds  that  W.  B.  Duckworth,  attorney 
for  said  bank,  entered  aforesaid  receipts  on 
the  docket  without  the  knowledge  of  Cooper 
and  Aiken,  and  without  any  intention  of  said 
Duckworth  to  discharge  said  judgment  but 
intending,  when  the  said  Judgment  was  paid 
In  full,  to  have  the  same  transferred  to  a  trus- 
tee for  the  benefit  of  said  Cooper  and  Aiken 
pursuant  to  his  agreement  Neither  the  note, 
judgment,  nor  record  disclosed  the  fact  that 
Cooper  and  Aiken  indorsed  the  note  as  sure- 
ties, but  sucii  was  the  fact  Said  Cooper 
caused  the  execution  issued  In  June,  1900,  to 
be  levied  on  the  lands  of  J.  R.  Zachary  not 
set  apart  as  his  homestead,  and  also  on  the 
excess  of  the  homestead  tract  outside  of  the 
homestead,  the  lands  so  levied  upon  being 
embraced  In  aforesaid  mortgage  to  Patton 
and  trust  deed  to  Smith,  trustee  for  Lowndes. 
This  action  Is  broufht  to  restrain  a  sale  un- 
der aforesaid  execution,  and  upon  the  facts 
found  his  honor  granted  a  perpetual  injunc- 
tion, from  which  order  M.  D.  Cooper  appeal- 
ed. 

Oeo.  A.  Sbuford  and  W.  J.  Feele,  for  appel- 
lant 

CLARK,  C.  J.  (after  stating  the  facts). 
The  receipts  entered  on  docket  October  27 
and  December  27,  1888,  unexplained,  would 
have  been  a  satisfaction  of  the  judgment  ex- 
cept as  to  the  $3  afterwards  paid  and  entered 
March  18,  1889.  But  the  subsequent  pur- 
chasers, the  mortgagees  of  the  Judgment 
debtor,  who  are  the  plaintiffs  herein,  were 
fixed  with  notice  of  any  facts  appearing  fur- 
ther upon  the  judgment  docket  or  of  which 
they  were  put  upon  Inquiry  by  such  entries. 
Their  mortgage  and  trust  deed  were  not 
taken  till  April,  1900,  and  they  found— for 
they  properly  had  the  Judgment  docket 
searched— that  on  February  23,  1899,  the 
plaintiff  In  the  judgment  had  assigned  said 
Judgment  to  Z.  W.  Nichols,  In  trust  for  col- 
lection for  the  benefit  of  M.  D.  Oooper  and 
W.  L.  Aiken  without  recourse.  The  judg- 
ment roll,  If  examined,  would  have  shown 
that  these  were  indorsers  on  the  note  upon 
which  the  Judgment  had  been  taken,  and  rea- 
sonable inquiry  would  have  elicited  the  fact 
that  they  were. sureties;  that  said  assignment 
had  been  made  to  a  trustee  to  keep  the  judg- 
ment lien  alive  for  their  benefit  (Rice  v. 
Hearn,  108  N.  0.  150,  13  S.  B.  895);  and  that 
the  previous  receipts  entered  on  the  docket 
by  Duckworth,  attorney  for  plaintiff,  had 
been  made  by  Inadvertende,  and  contrary  to 
the  agreement  made  between  the  bank  and 
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Mild  surettea,  who  were  not  responsible  for 
Duckworth's  erroneous  entry.  Had  the  plain- 
tiffs herein  been  ptucbaseTS  for  yalae  or 
mortgajrees,  with  no  other  notice  than  said 
entiles  of  payment,  they  would  have  taken  a 
good  title.  But  subsequent  to  such  entries 
the  assignment  of  the  Judgment  by  the  bank 
to  a  trustee  for  the  ben^t  of  the  sureties 
had  been  entered  on  the  docket,  and  they 
took  with  full  knowledge,  and  were  thus  put 
on  Inquiry  as  to  the  nature  of  the  payment 
and  the  relation  of  Cooper  and  Aiken  to  the 
liability.  Peebles  t.  Oay,  IIS  N.  0.  38,  20  S. 
E.  178,  44  Am.  St  Bep.  429.  Upon  the  facts 
found,  the  injunction  should  have  been  dis- 
solved. » 
The  Judgment  below  is  reTerseO. 


(132  N.  C.  8U» 

CONH  T.  HTATT, 

(Supreme  Oonrt  of  North  Carolfaia.    Tune  8, 
'   1903.) 

M0RTOAOE8— FORBCLOSHRB  B7  EXBRCISB!  Or 
POWER  OF  SALE— STATUTE  OF  LIMITATIONS 
—APPLICABILITY  —  WAIVER  —  PARTIAL  PAY- 
MENT—EFFECT. 

1.  Limitations  do  not  apply  to  a  power  of  sale 
contained  in  a  mortgage  or  deed  of  trust  where 
the  deed  is  foreclosed,  not  in  an  action  brought 
for  that  purpose,  but  simiRy  by  the  mortgagee 
or  trustee  executing  the  power  of  sale. 

2.  The  defense  that  the  remedy  is  barred  by 
limitations  may  be  waived  by  failing  to  set  ft 
up. 

3.  A  deed  of  trust  provided  that  the  debtor 
might  have  one  year  in  which  to  pay  one  half 
of  the  debt,  and  if  tliat  one  half  was  paid  at 
maturity  then  another  year  to  pay  the  other 
half.  Held,  that  the  creditor  might  elect  to 
wait  until  the  end  of  the  two  years  for  pay- 
meat  of  the  entire  amount,  and  the  statute 
of  limitations,  even  if  applicable  at  all  to  a 
proceeding  by  the  trustee  to  sell  the  land  under 
the  power  in  the  deed,  would  not  begla  to  run 
until  the  end  of  the  two  years. 

4.  A  partial  payment  to  stop  the  mnnlng  of 
limitations  must  be  made  by  some  one  author- 
ised to  make  it. 

Clark,  0.  J.,  and  Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Yancey  Coun- 
ty; Hoke,  Judge. 

Action  by  Moses  H.  Cone  against  Jason  K 
Hyatt  Judgment  for  defendant  PlaintUT 
appeals.    Reversed. 

This  action  was  brought  by  the  plaintiff 
against  the  defendant  to  recover  certalp  lands 
described  in  the  pleadings.  All  of  the  par- 
ties claimed  under  J.  W.  Young,  who,  with 
his  wife,  on  the  8th  day  of  September,  1885, 
executed  a  deed  of  trust  to  O.  E.  Graham  for 
the  land  to  secure  a  debt  due  to  the  plaintiff 
of  $1,800,  which  was  evidenced  by  two  notes, 
one  for  $800,  payable  in  12  months,  and  the 
other  for  $1,000,  payable  In  18  months,  after 
said  date,  with  power  of  sale  to  be  exercised 
If  the  defendant  failed  to  pay  the  said  notes 
or  any  part  thereof  at  maturity,  the  proceeds 
of  sale  to  be  applied  to  the  payment  of  the 
notes,  whether  both  are  due  at  the  time  of 

f  1  8m  UmlUtton  of  Aotlons,  voL  m  Cant.  Dig. 


sale  or  not  Young  having  failed  to  pay  the 
said  notes  when  they  became  due,  and  the 
debt  remaining  unpaid  <m  May  14,  1884,  he 
executed  on  that  date  to  said  Graham  an- 
other deed  of  trust  conveying  the  same  land 
and  an  additional  tract  reciting  the  nonpay- 
ment of  the  notes  and  the  agreement  of  the 
plaintiff  to  forbear  the  enforcement  of  the 
trust  and  allow  Young  one  year  from  said 
date  to  pay  one-half  of  the  indebtedness, 
and,  if  one-half  should  be  paid  at  the  end  of 
the  year,  then  another  year  within  which  to 
pay  the  remaining  part  of  the  debt'  It  was 
further  provided  in  the  deed  that  If  there 
should  be  default  In  the  payment  of  one  lialf 
of  the  debt  at  the  end  of  the  first  year,  or  if 
that  one  half  was  paid  at  maturity  and  there 
should  I>e  default  in  the  other  half  at  ma- 
turity, then  the  trustee  should  be  authorized 
to  sell  the  land  and  apply  the  proceeds  to  the 
payment  of  said  debt  Young  failed  to  pay 
either  one  of  the  notes,  and  the  trustee,  some 
time  before  December  16^  1900,  advertised 
the  land  for  sale  on  January  14,  1901,  and 
sold  it  on  that  day,  under  the  power  contain- 
ed In  the  deed,  to  the  plaintiff,  and  executed 
a  deed  to  him.  There  was  evidence  tending 
to  show  that  on  February  27,  1888,  Young 
paid  $100  on  the  debt,  and  on  December  16, 
1900,  the  proceeds  of  the  sale  of  part  of  the 
land  which  was  sold  imder  the  power  were 
applied  to  the  debt  by  the  trustee.  The 
amount  bid  at  the  sale  by  the  plaintiff  was 
paid  by  him  on  January  14,  1901,  and  also 
credited  by  the  trustee  on  the  debt  leaving 
a  balance  of  $2,600  or  more  doe  the  plaintUf 
on  the  notes. 

The  plaintiff  requested  the  court  to  charge 
the  Jury  that  the  right  of  the  trustee  to  sell 
under  the  power  was  not  barred  by  the  stat- 
ute of  limitations  until  May  4,  1901,  and  fur- 
ther that  the  plaintiff  and  trustee,  if  tliere 
was  default  In  the  payment  of  the  first  half 
of  the  debt  could  elect  to  wait  until  the  ma- 
turity of  the  second  note  before  selling  under 
the  power,  and,  they  having  elected  to  sell 
after  the  latter  date,  the  statute  did  not  be- 
gin to  run  imtil  May  4,  1891.  The  court  re- 
fused the  Instruction,  and  charged  the  Jury 
that  upon  the  evidence  the  plaintifl  was 
barred  by  the  statute,  and  that  they  should 
answer  "No"  to  the  second  and  third  Issues, 
which  were  as  follows:  "(2)  Is  the  plaintiff 
the  owner  of  the  land  sued  for  and  described 
in  the  complaint?  (3)  Is  the  defendant  in 
the  wrongful  possession  of  said  land?"  The 
Jury  answered  the  Issues  accordingly.  The 
plaintiff  in  apt  time  excepted  to  the  rulings 
and  charge  of  the  court  and  appealed  from 
the  Judgment  rendered  upon  the  verdict 

Justice  &  Pless,  for  appellant  J.  8. 
Adams,  for  appellee. 

WALKEB,  J.  (after  stating  the  case).  We 
have  held  at  this  term,  In  Menzel  v.  Hinton, 
44  S.  E.  385,  that  the  statute  of  limitations 
does  not  apply  to  a  power  of  sale  contslaed 
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In  a  mortgage  or  deed  of  trust  when  the  deed 
ia  foreclosed,  not  in  an  action  brouKtat  for 
tbat  purpose,  but  simply  by  the  mortgagee 
or  trustee  executing  the  xx>wer  of  sale.  The 
statute  was  Intended  to  apply  only  to  actions 
or  suits,  and  this  is  apparent  from  the  very 
language  of  the  law.  In  a  case  where  It  be- 
came necessary  to  decide  whether  a  sale  un- 
der a  power  was  a  suit  or  an  action  within 
the  meaning  of  a  statute.  It  was  held  that  "a 
proceeding  to  foreclose  a  mortgage  by  ad- 
vertisement Is  not  a  suit;  such  a  proceeding 
is  merely  the  act  of  the  mortgagee  exercising 
the  power  of  sale  given  him  by  the  mortga- 
gor. In  no  sense  Is  it  a  suit  In  any  court, 
and  all  the  definitions  of  that  word  require 
It  to  be  a  proceeding  In  some  court."  Hall 
V.  Bartlett,  9  Barb.  300.  In  Williams  v.  Mul- 
lls,  87  N.  C.  159,  It  appeared  that  a  sale  had 
been  made  nnder  an  execution  Issued  apon  a 
Judgment  which  was  barred  by  the  statute, 
and  a  motion  was  made  to  set  aside  the  sale 
on  this  account  This  court  held  that  the 
statute  could  not  be  availed  of  except  by  an- 
swer, and.  In  the  opinion  of  the  court,  Ashe, 
J.,  clearly  sets  forth  the  reason  for  the  de- 
cision. In  the  following  language:  "If,  then, 
the  statute  applies  only  to  the  remedy.  It 
cannot  operate  to  extinguish  the  Judgment 
after  the  Expiration  of  the  ten  years,  until  an 
action  or  proceeding  in  the  nature  of  scire 
facias  Is  brought  to  revive  It,  when  the  statu- 
tory bar  may  be  set  up  by  answer  as  a  de- 
fense to  the  action;  and  this  is  the  only  mode 
prescribed  in  the  Code  of  Civil  Procedure  by 
which  a  defendant  can  avail  himself  of  such 
a  defense."  It  is  needless  to  pursue  the  dis- 
cussion of  this  branch  of  the  case  any  fur- 
ther, as  the  matter  is  fully  examined,  and  the 
principles  which  govern  In  such  cases  are 
fully  set  forth.  In  Menzel  t.  Hinton,  supra. 
This  ruling  Is  perhaps  sufficient  to  dispose 
of  this  appeal,  but  if  the  statute  had  applied 
to  the  case  presented  it  could  do  so  only  by 
analogy,  that  Is,  by  treating  the  proceeding 
taken  out  of  court  by  the  trustee  In  the  ex- 
ecution of  the  power  as  substantially  the 
same  as  a  suit  or  action  to  foreclose  the 
trust,  and  If  this  Is  done  the  analogy  must 
be  complete,  and  the  same  principles  which 
would  apply  to  th^  suit  or  action  should  be 
extended  throughout  to  the  proceeding  for 
the  execution  of  the  power.  The  argrtmient 
advanced  to  show  that  the  statute  does  ap- 
ply to  the  execution  of  the  power  by  the 
trustee  must  proceed  upon  the  assumption 
tbat  there  is  such  an  analogy,  for  It  must  be 
conceded,  in  view  of  so  many  decisions  by 
this  and  other  courts  which  establish  the 
proposition,  that  the  debt  is  not  extinguished 
by  the  running  of  the  statute,  and  the  latter 
affects  only  the  remedy.  The  argument  can- 
not be  sustained  upon  the  Idea  that  the  debt 
is  gone  and  there  Is  nothing,  therefore,  to 
support  or  Justify  the  execntlon  of  the  power. 
This  court  has  said  that  the  statute  of  limita- 
tions ia  a  statute  of  repose.    It  suspends  the 


remedy,  but  does  not  cancel  the  debt    Cape- 
hart  V.  Dettrick,  91  N.  O.  851,  362. 

If  this  supposed  analogy  between  a  pro- 
ceeding to  foreclose  a  deed  of  trust  by  adver^ 
tlsement  and  sale  and  a  suit  in  court  for  that 
purpose  does  exist,  and  the  principles  which 
govern  a  suit  in  court  upon  a  cause  of  action 
which  Is  barred  are  applied  to  the  facts  of 
this  case,  we  find  that  no  attempt  was  ever 
made  by  the  defendants  to  plead  the  statute 
before  the  sale  or  otherwise  to  obtain  the 
benefit  of  it  and  the  case,  therefore,  must 
stand.  If  the  analogy  is  carried  out  to  its 
legitimate  consequences,  Just  as  If  a  suit  had 
been  brought  Judgment  of  foreclosure  ren- 
dered, and  A  sale  made  and  confirmed,  so 
that  the  matter  Is  finally  closed  and  at  an 
end,  without  the  Interposition  In  due  time  of 
any  plea  of  the  statute.  Can  it  be  said  that 
a  party  under  such  circumstances  may  avail 
himself  of  the  statute?  While  a  party  must 
be  diligent  in  prosecuting  his  action  in  order 
to  enforce  his  rights,  or  else  be  barred  when 
sufficient  time  has  elapsed  for  that  purpose 
after  the  cause  of  action  accrued,  the  other 
party  who  seeks  to  avail  himself  of  this  lapse 
of  time  must  be  equally  diligent  in  bringing 
forward  his  plea,  or  he  will  be  deemed  to 
have  waived  it  We  do  not  mean  to  Imply 
that  there  Is  any  way  known  to  the  law  by 
which  a  mortgagor  or  trustor  can  avail  him- 
self of  the  statute  as  against  a  mortgagee  or 
trustee  who  is  attempting  to  execute  the 
power  under  the  deed  of  trust  by  what  have 
been  called  "proceedings  in  paia,"  Instead  of 
resorting  to  a  suit  in  court  Indeed,  such  a 
right  In  the  mortgagor  or  trustor  to  benefit 
by  tbe  statute  under  such  circumstances  has 
been  held  not  to  exist  In  Grant  v.  Burr,  64 
Cal.  298,  the  court  decides  that  the  running 
of  tbe  statute  for  tbe  full  period  of  limita- 
tion "does  not  operate  as  an  extinguishment 
or  payment"  and,  when  the  legal  title  to  land 
has  been  conveyed  to  a  trustee  to  secure  a 
debt  the  power  and  title  of  the  trustee  are 
not  affected  by  the  expiration  of  the  time 
prescribed  to  bar  the  debt  and  a  court  of 
equity  will  not  Interpose  to  enjoin  a  sale  un- 
der the  deed.  Tbe  statute  of  limitations  is 
to  be  employed  as  a  shield,  and  not  as  a 
sword;  as  a  weapon  of  defense,  not  a  weapon 
of  attack.  In  other  words,  the  statute  of 
limitations,  by  the  very  language  of  our  Code, 
is  made  the  subject  of  a  defensive  plea  only, 
and  Is  required,  therefore,  to  be  specifically 
set  up  In  that  way  in  an  action  on  the  debt 
or  deed  of  trust  "The  objection  that  the 
action  was  not  commenced  vritbln  the  time 
limited  can  only  be  taken  by  answer." 
Clark's  Code  (2d  Ed.)  |  138,  and  cases  cited. 
It  Is  never  the  proper  basis  of  an  action  in 
which  affirmative  relief  is  sought  19  Am. 
&  Eng.  Enc.  (2d  Ed.)  p.  178;  Moline  Plow  Co. 
y.  Webb,  141  U.  S.  616,  12  Sup.  Ct  100,  85 
li.  Ed.  879.  It  is  true  a  title  to  property  may 
be  acquired  by  adverse  possession,  but  that  Is 
by  express  provision  of  the  statute,  and  tbe 
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statute  Is  not  then  pleaded  eo  nomine,  but 
the  title  or  ownership  is  asserted  or  denied, 
as  tbe  <;a8e  may  be,  and  proof  of  a  sufficient 
adverse  possession  may  be  offered  to  sustain 
tbe  allegation  or  denial.  Tbe  plea  of  tbe 
statute  is  not  proper  in  sucb  a  case.  Mfg. 
Co.  r.  Brooks,  106  N.  0.  107,  11  S.  K  ^6; 
Gbeatbam  r.  Young,  118  N.  O.  161,  18  S.  El 
92,  37  Am.  St  Rep.  617. 

It  has  been  suggested  tbat  tbe  principle' 
ui)on  wbicb  SQcb  statutes  are  founded  Is  tbe 
one  taken  from  tbe  cItU  law,  by  wblcb  a  pre- 
sumption of  payment  or  release  arises  from 
tbe  lapse  of  time.  Mr.  Wood,  In  discussing 
tbis  question,  says:  "Wbatever  may  former- 
ly bare  been  tbougbt  to  be  tbe*  ground  upon 
whicb  these  statutes  are  based.  It  Is  now 
quite  generally  conceded  that  their  purpose 
was,  and  Is,  to  compel  the  settlement  of 
claims  within  a  reasonable  period  after  their 
origin,  and  while  tbe  evidence  upon  which 
their  enforcement  or  resistance  rests  Is  fresh 
In  tbe  minds  of  the  parties  or  their  witnesses, 
and  that  there  la  no  presumption  to  be  raised, 
either  as  to  payment  or  otherwise,  from  the 
mere  lapse  of  the  statutory  period,  more  than 
would  naturally  arise  as  to  any  stale  de- 
mand." 1  Wood  on  liimitations  (1893)  S  6. 
Tbe  statute  of  presumptions  has  been  re- 
pealed, and  for  It  has  been  substituted  tbe 
statute  of  limitations,  as  a  statute  of  repose, 
which  bars  the  remedy  only. 

But  there  is  another  reason  why  the  statute 
cannot  avail  the  defendant  either  directly  or 
Indirectly:  It  is  provided  In  the  deed  of  trust 
that  the  debtor  may  have  one  year  witliin 
which  to  pay  one  half  of  the  debt,  and  if 
that  one  half  is  paid  at  maturity,  then  an- 
other year  to  pay  the  other  half.  The  provi- 
sion Is  not  In  principle  unlike  tbe  one  in  the 
deed  which  was  construed  In  Capebart  v. 
Dettrick,  supra.  In  that  case  it  appeared 
that  a  series  of  notes  had  been  given  and  se- 
cured by  a  deed  of  trust  In  which  it  was  pro- 
vided that,  if  the  debtor  failed  to  pay  any 
one  of  the  series,  ail  tbe  notes  should  become 
Immediately  due  and  payable,  and  this  court 
held  that  It  was  optional  with  the  creditor 
whether  or.  not  he  would  avail  himself  of  tbe 
right  to  accelerate  the  payment  of  the  notes 
not  actually  due  by  their  terms.  The  same 
principle  was  declared  In  Barbee  v.  Scoggins, 
121  N.  C.  135,  28  S.  E.  239,  and  In  tbat  case 
It  was  further  held  that  the  failure  of  tbe 
creditor  to  exercise  the  option  did  not  set  the 
statute  In  motion.  So,  In  our.  case,  while  the 
extension  of  payment  of  half  of  the  debt  for 
two  years  was  made  to  depend  upon  tbe  pay- 
ment of  the  other  half  at  the  expiration  of 
the  first  year,  tbe  plaintiff .  could  waive  the 
benefit  of  the  condition,  or  the  payment  of 
the  first  half  of  the  debt,  and  elect  to  wait 
until  the  end  of  the  two  years  for  the  pay- 
ment of  the  entire  amount  The  case  of  Par- 
ker V.  Banks,  79  N.  C.  481,  488,  would  seem  to 
be  directly  In  point  In  that  case  the  court 
(Bynum,  J.)  says:  "The  condition  of  the 
mortgage  was  a  continuing  one— to  pay  in  in- 


stallments, at  several  tlmes-^nd  the  mort- 
gagee could  await  the  maturity  of  the  last 
note  before  an  entry  and  sale,  or  elect  to 
treat  the  nonpayment  of  the  first  or  any  snb- 
sequent  note  at  matturity  as  a  forfeiture  of 
the  mortgage.  •  •  •  xhis  doctrine  of 
election  to  waive  or  enforce  a  forfeiture  Is 
discussed  In  Towle  v.  Ayer,  8  N.  H.  57,  and 
In  Angell  on  Umitatlons,  470,  and  notes. 
Tbe  exercise  of  the  right  of  election  was  a 
matter  within  the  sound  discretion  of  the 
mortgagee,  to  be  determined  by  a  prudent 
consideration  of  tbe  Interests  of  the  parties 
to  the  trust,  and  his  action  Is  binding  upon 
a  mere  volunteer  claiming  as  a  purchaser 
with  full  notice."  In  Oapehart  v.  Dettrick 
and  Barbee  v.  Scoggins,  supra,  the  court  held 
tbat  tbe  mortgagee  or  trustee  had  an  option 
to  sell,  though,  by  tbe  terms  at  the  deeds, 
the  entire  debt  was  matured  by  tbe  failure 
to  pay  any  part  of  it  In  Cox  v.  Kllle,  50 
N.  J.  Eq.  176,  24  Ati.  1032,  the  court  says: 
"It  Is  urged  that,  because  the  bond  provides 
tbat  in  case  interest  remains  due  and  un- 
paid for  the  space  of  thirty  days,  then  tbe 
principal  shall  become  Instantly  due  and  pay- 
able, without  saying  tbat  It  shall  become  so 
payable  at  the  option  of  the  holder  of  the 
bond,  tbe  obligor  may  consider  tbe  principal 
as  due  and  discbarge  the  bond.  •  In  other 
words,  tbe  claim  is  that  the  obligor,  by  means 
of  his  own  default,  may  exercise  the  option, 
which  most  evidently  the  parties  intended  to 
give  only  to  tbe  obligee.  Authorlttes  need 
not  be  cited  In  support  of  tbe  general  doc- 
trine that  equity  will  not  permit  a  party  to 
take  advantage  of  bis  own  wrong.  Tbe  prin- 
ciple, however,  has  frequently  been  applied 
when  courts  have  been  called  upon  to  de- 
termine the  rights  between  landlords  and  toi- 
ants,  under  similar  circumstances.  It  is  en- 
tirely optional  with  tbe  lessor  wUetber  be 
will  avail  himself  of  this  right  of  re-entry  or 
not,  although,  by  tbe  terms  of  tbe  proviso, 
the  term  is  to  cease  or  become  void  for  the 
nonperformance  of  tbe  covenants;  and.  If  tbe . 
lessor  does  not  avail  himself  of  it,  the  term 
will  continue,  for  the  lessee  cannot  elect  tbat 
It  shall  cease  or  be  void." 

In  construing  a  similar  provision  in  a  mort- 
gage, the  court.  In  Lowensteln  y.  Phelan,  17 
Neb.  430,  22  N.  W.  561,  said:  "The  provi- 
sion, however,  Is  for  the  benefit  of  the  mort- 
gagee, to  enable  him  to  procure  the  money 
loaned  at  tbe  time  It  was  agreed  to  be  paid. 
If  tbe  mortgagee  so  desires,  he  may  institute 
an  action  upon  default  to  foreclose,  and,  up- 
on obtaining  a  decree,  have  the  premises 
sold.  He  need  not  do  so,  however.  Tbe  stipu- 
lation being  made  for  bis  benefit,  be  may 
waive  it  without  putting  himself  In  default" 

It  follows,  therefore,  that.  If  tbe  statute  of 
limitations  applies  In  this  case,  tbe  right  to 
foreclose  was  not  barred  until  May  4.  1901. 
which  was  after  tbe  date  of  the  sale  under 
the  power.  There  was  no  error  In  the  ruling 
of  the  court  as  to  the  payments  which  the 
plaintiff  alleged  prevented  the  running  of  tbe 
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statute.  The  reason  why  a  part  payment  Is 
allowed  to  prevent  the  bar  of  the  statute  Is 
that  It  is  deemed  an  admission  of  a  subsist- 
Ing  liability,  from  which  a  promise,  as  of 
the  date  of  the  iwyment,  to  pay  the  balance 
of  the  debt  will  be  implied,  but  In  order  to 
raise  this  Implication  there  must  be  a  volun- 
tary payment  by  the  debtor  or  by  some  one 
authorised  to  make  the  payment  for  him. 
The  trustee  was  not  so  authorized  in  this 
case.  BatUe  v.  Battle,  116  N.  O.  161,  21  S.  E. 
177.'  Our  conclusion  Is  that  In  no  view  of 
the  case  was  the  plain tlfTs  right  to  recover 
affected  by  the  statute  of  limitations,  and 
the  court  below  erred  in  holding  that  tlie 
plalntUTs  cause  of  action  Is  barred,  and  In 
Instructing  the  jury  to  answer  the  second 
and  third  issues  "No." 
New  trial. 

CLARK,  a  J.,  and  DOUOLA8,  J.,  dissent 
on  grounds  stated  In  their  dissenting  opinion 
In  Menzel  y.  Hlnton,  supra. 


032  N.  C.  8M) 

SOUTHERN  FINISHING  &  WABBHOUSB 
CO.  V.  OZMENT. 

(Supreme  Court  of  North  Carolina.    June  8, 

RBITORMATIOM  OF  DEED— EVIDBNCB— ISSUBS— 

NEQLiaENCBl. 

1.  Blquity  will  reform  a  deed  for  mutual  mis- 
talce  where  the  mlstalce  is  admitted  or  is  dis- 
tinctly proven. 

2.  Evidence  examined  in  a  suit  to  reform  a 
deed  for  mutual  mistalcej  and  held  to  be  suf- 
ficiently strong  and  convmcing  to  warrant  the 
relief  asked. 

3.  A  deed  from  plaintiS  to  defeudant  con- 
veyed 50  feet  by  150  feet,  instead  of  60  by 
IIU,  as  intended;  thereby  including,  by  mis- 
talce,  34  feet  of  a  lot  occupied  by  O.  In  a  suit 
to  reform  the  deed,  the  court  subndtted  the 
issue,"  "Was  the  34  feet  of  the  C.  lot  Included 
in  the  deed  from  the  plaintiff  to  the  defendant 
by  mutual  mlstalce  of  the  parties?'  Held  to 
be  sufficiently  comprehensive,  and  other  issues 
tendered  by  defendant  were  properly  refused. 

4.  In  a  suit  to  reform  a  deed,  testimony  of 
the  grantor's  secretary  and  treasurer  as  to  what 
was  intended  to  be  conveyed  was  admissible. 

5.  The  mere  fact  that  a  tract  of  land  intend- 
ed to  be  conveyed  was  described  in  the  deed 
as  GO  by  150  feet,  whereas  it  in  fact  contained 
only  30  by  IIG  feet,  was  not  evidence  of  neg- 
ligence on  the  part  of  the  grantor,  such  as  to 
deprive  him  of  the  right  to  reformation. 

6.  Negligence  on  the  part  of  the  grantor  In  a 
deed  will  not  necessarily  preclude  hiin  from 
obtaining  Its  reformation,  if  the  other  party 
has  not  been  prejudiced  thereby. 

Appeal  from  Superior  Court,  Guilford 
County;  McNeill,  Judge. 

Action  by  the  Southern  Finishing  te  Ware- 
house Company  against  W.  R.  Ozment. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

This  Is  an  action  to  reform  a  deed.  Plain- 
tiff, being  the  owner  of  a  large  parcel  of 
land  at  the  southwest  intersection  of  Besse- 
mer avenue  and  Carolina  street,  In  the  city 

1 4.  See  Bvldence,  vol.  20,  C«Qt  Dig.  ({  1871.  UN. 


of  Greensboro,  on  which  it  had  erected  sev- 
eral buildings  In  close  proximity  to  each  oth- 
er,  the  defendant  applied  to  plaintiff  for  the 
purchase  of  a  part  of  said  land,  known  as 
the  "Storehouse  Lot,"  which  was  then,  and 
had  been  for  some  time,  occupied  by  the  de- 
fendant as  tenant  of  the  plaintiff,  and  which 
was  Immediately  east  of  the  Combs  lot,  which 
also  belonged  to  the  plaintiff,  and  which  was 
and  had  been  occupied  for  some  time  by  one 
Combs  as  tenant  of  the  plaintiff.  The  store- 
house lot,  according  to  Its  true  dimensions, 
fronted  50  feet  on  Carolina  street,  and  ex- 
tended back  with  that  width  westwardly 
along  Bessemer  avenue  116  feet,  to  a  point 
Just  east  of  a  flower  house  or  pit,  which  stood 
upon  the  adjoining  lot,  known  as  the  "Combs 
Lot,"  and  was  used  with  it  On  March  19, 
1901,  plaintiff  executed  a  deed  to  the  defend- 
ant for  a  part  of  said  land  so  owned  by  It, 
which  was  described  In  the  deed  as  fronting 
60  feet  on  Carolina  street,  and  extending 
with  that  width  westwardly  along  Bessemer 
avenue  150  feet,  which  boundaries  would  In- 
clude not  only  the  flower  bouse  or  pit,  but 
nearly  one-half  of  the  dwelling  house  on  the 
Combs  lot.  There  was  no  reference  in  the 
deed  to  the  storehouse  lot  by  that  name. 
Neither  of  the  parties  knew  the  size  of  the 
storehouse  lot  at  the  time  the  deed  was  ex- 
ecuted, but  there  was  evidence  Introduced  by 
the  plaintiff  which  tended  strongly  to  estab- 
lish that  defendant  intended  to  buy,  and  the 
plaintiff  to  sell,  no  more  of  the  land  of  the 
plaintiff  than  was  embraced  within  the  ac- 
tual boundaries  of  the  lot  then  occupied  by 
the  defendant  The  plaintiff  sold  and  the 
defendant  bought  that  lot  and  nothing  more. 
After  the  deed  was  made,  the  defendant  nev- 
er attempted  to  occupy  or  use  any  part  of  the 
Combs  lot  and  never  made  any  claim  or  de- 
mand for  any  part  thereof,  but  the  same  con- 
tinued to  be  occupied  and  used  by  Mr.  Combs 
and  his  family.  About  three  weeks  after  the 
deed  was  executed,  the  plaintiff  learned  of 
the  mistake  In  the  deed  through  one  Lindau, 
Its  secretary  and  treasurer,  who  had  nego- 
tiated the  sale  and  conducted  the  entire  trans- 
action in  Its  behalf.  Lindau,  having  heard  it 
reported  that  the  deed,  by  mistake,  had  been 
drawn  so  as  to  cover  a  part  of  the  Combs  lot 
went  to  see  the  defendant  who  admitted  that 
the  parties  had  both  made  a  mistake  In  draw- 
ing the  deed,  and  that  it  really  embraced  more 
land  than  he  had  bought,  or  that  was  Intended 
to  be  conveyed.  Defendant  further  admitted 
that  the  deed  Included  34  feet  of  the  Combs 
lot,  which  was  not  purchased  by  him,  and 
that  the  correct  dimensions  of  the  storehouse 
lot  which  was  all  that  be  bought,  were  50 
feet  on  Carolina  street  by  116  feet  on  Besse- 
mer avenue,  and  that  he  was  willing  that 
the  deed  should  be  corrected  so  as  to  convey 
to  him  only  the  storehouse  lot,  but  that  he 
did  not  know  whether  bis  wife  would  con- 
sent to  do  so  unless  she  was  paid  something 
for  the  change  in  the  deed.  He  promised  to 
see  his  wife,  and  let  .Lindau  know  what  she 
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said  about  It  Shortly  afterwards  Llndau 
■aw  defendant,  and  be  told  him  his  wife 
wanted  $100  as  a  consideration  for  her  Join- 
der In  the  corrected  deed.  Plaintiff  declined 
to  pay  this  amount,  but  Its  president,  Moses 
H.  Cone,  went  to  see  the  defendant  and  pro- 
posed to  him  that  the  plaintiff  would  pay 
back  the  consideration  ($700),  and  whatever 
sum  defendant  had  paid  out  for  improve- 
ments and  betterments  on  the  property,  or, 
if  defendant  preferred,  he  could  keep  the 
storehouse  lot,  and  the  deed  could  be  reform- 
ed. Defendant  declined  the  proposition,  but 
admitted  in  the  interview  that  he  had'  not 
bought  any  of  the  Combs  lot,  and  that  he 
had  only  bought  the  storehouse  as  then  oc- 
cupied by  himself.  He  also  stated  to  Mr. 
Cone  that  the  western  boundary  of  the  store- 
house lot  was  just  east  of  the  flower  pit  on 
the  Combs  lot,  but  "he  indsted"  that,  as  bis 
deed  covered  160  feet,  he  was  going  to  hold 
onto  it,  as  he  had  been  advised  that  he  could 
do  so,  if  be  desired  to  be  "contrary,"  unless 
the  plaintiff  would  give  him  the  $100.  One 
of  plaintiff's  witnesses  (Miss  Combs)  testl- 
fled  that  defendant  stated  to  Moses  H.  Cone, 
In  her  presence  and  hearing,  "that  he  did  not 
think  he  was  getting  any  part  of  the  Combs 
bouse  or  lot,  but  he  did  not  know  how  far  it 
ran;  that  be  did  not  think  the  lot  he  was 
ijettlng  was  farther  west  than  the  flower  pit" 
llbe  further  testUled  that  the  flower  pit  was 
an  the  lot  occupied  by  her  father.  There 
was  testimony  tending  to  show  that  the 
storehouse  lot  was  a .  well-deflned  lot  with 
visible  marks  and  boundaries,  and  it  could 
be  well  seen  to  what  division  line  the  occu- 
pants of  the  respective  lots  had  used  them. 
There  were  outhouses  on  the  lots,  which 
clearly  indicated  the  boundaries,  and  a  sur^ 
vey  showed  that  the  storehouse  lot  was  50 
by  116  feet  and  that  the  boundaries,  as  set 
forth  in  the  deed,  would  take  In  one-half  of 
the  Combs  lot  The  defendant  in  his  an- 
swer, denied  the  plaintiff's  allegation  as  to 
the  mistake.  He  testlfled  in  his  own  l>ehalf 
as  follows:  "That  on  March  9,  1900,  he 
went  to  the  office  of  the  plaintiff,  and  there 
met  the  witness  Lindau,  who  asked  him  what 
he  could  do  for  him,  and  that  he  answered, 
'I  understand  that  you  want  to  sell  the  store- 
house and  lot,'  and  he  asked  me  to  make  him 
a  price— what  I  would  give— and  I  said,  'I 
am  not  pricing  your  property.'  I  made  him 
an  offer  of  $700  for  50  feet  on  Carolina  street 
and  150  on  Bessemer  avenue.  This  proposi- 
tion was  in  writing.  On  the  lOtb  March 
thereafter,  or  about  that  time,  the  deed  wa« 
banded  me,  and  I  paid  the  $700.  That  the 
witness  had  been  renting  the  storehouse  and 
lot  for  some  two  or  three  years  before  the 
transaction.  That  J.  H.  Combs  occupied  the 
house  and  lot  immediately  west  of  the  store- 
house lot  That  the  witness  did  not  use  any 
part  of  the  lot  west  of  the  east  end  of  the 
flower  pit  That  he  did  not  use  any  part 
of  the  Combs  house  and  lot  nor  was  any  part 


of  either  rented  by  him.  That  be  saw  the 
Combs  family  using  the  flower  pit.  That 
witness  had  not  used  any  part  of  the  Combs 
house  since  making  the  deed,  and  never  made 
any  claim  to  any  part  till  after  the  bringing 
of  this  suit  by  the  plain  tiff;  and  then  it  was, 
or  soon  thereafter,  he  instituted  the  suit  in 
the  Justice's  court  claiming  part  of  the  rents 
of  the  Combs  bouse  and  lot  That^when  he 
bought  and  took  the  deed  In  controversy  he 
was  simply  buying  the  storehouse  and  lot 
That  he  did  not  know  bow  large  the  store- 
house lot  was  when  he  proposed  to  Mr.  Lin- 
dau to  buy  the  same,  but  that  Lindau  told 
him  it  was  50  by  150  feet  The  witness  had 
sever  measured  the  lot  and  did  not  know  its 
size  at  the  time  be  bought  That  the  first 
time  he  claimed  any  part  of  the  Combs  house 
and  lot  was  after  he  had  taken  a  deed,  and 
the  lot  was  measured  according  to  the  dis- 
tances given  in  the  deed,  and  it  was  found 
that  the  deed  covered  a  part  of  the  Combs 
house  and  lot  Witness  would  not  say  posi- 
tively that  he  did  not  say  to  Mr.  Cone  In  his 
Interview  that  he  did  not  think  bis  lot  ex- 
tended back  to  the  flow»  pit"  The  witness 
Lindau,  over  the  objection  of  the  defendant 
testified  as  follows:  "We  intended  [to  sell] 
the  storehouse  and  lot  which  the  defendant 
had  been  using  for  several  years."  Lindau 
had  testlfled  Just  before  this  that  be  (defend- 
ant) never  expected  to  get  more  than  the 
place  he  had  originally  rented,  and  that  he 
intended  to  buy  to  a  point  just  east  of  the 
flower  pit 

Defendant  moved  at  the  close  of  the  testi-- 
mony  to  dismiss  the  complaint  or  for  Judg- 
ment as  in  case  of  nonsuit  The  motion  was 
refused,  and  defendant  excepted.  He  then 
tendered  the  following  issues:  "(1)  Was  the 
deed  set  forth  in  the  complaint  made  by  mu- 
tual mistake  of  both  plaintiff  and  defend- 
ant? (2)  Were  the  facts  as  to  the  location 
and  description  of  the  land  conveyed  by 
plaintiff  to  defendant  equally  known  to  both 
parties?  (3)  Were  the  facts  as  to  the  loca- 
tion and  description  of  the  land  conveyed  by 
the  plaintiff  to  defendant  unknown  to  both 
parties?  (4)  Did  the  plaintiff  and  defendant 
each  have  adequate  means  of  information  to 
ascertain  the  true  location  and  description  of 
the  land  conveyed?"  The  court  refused  to 
accept  these  issues,  and  Instead  thereof  sub- 
mitted the  following  issue  to  the  Jury:  "Was 
the  84  feet  of  the  Oombs  lot  Included  In  the 
deed  from  the  plaintiff  to  the  defendant  by 
mutual  mistake  of  the  parties?"  At  the  close 
of  the  evidence,  the  defendant  requested  the 
court  to  give  the  following  Instructions  to  the 
Jury:  "(1)  If,  in  a  contract  for  the  purchase 
of  land,  either  party  falls  to  avail  himself  of 
those  sources  of  information  readily  within 
his  reach,  and  falls  to  do  so  in  the  absence  of 
any  fraud  or  fraudulent  representatioii  made 
by  the  other  party,  the  maxim  of  caveat 
emptor  appUes,  as  it  does  to  personal  prop- 
erty, and  the  courts  will  not  aid  the  purchas- 
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er  who  desires  to  rescind  the  contract  (2) 
A  contract  made  under  mistake  or  Ignorance 
of  a  material  fact  Is  not  voidable  where  the 
facts  are  equally  known  or  were  unknown  to 
both  parties,  or  where  each  has  equal  and 
'adequate  means  of  information,  if  the  party 
complained  of  has  acted  in  good  faith.  (3) 
That  there  is  no  evidence  to  go  to  the  jury 
of  a  mutual  mistake  between  the  plaintiff  and 
defendant  in  this  case."  The  court  refused 
to  give  these  Instructions,  and  the  defendant 
excepted.  The  charge  of  the  court  was  full, 
and  in  all  respects  correct,  and  covered  the 
controverted  questions,  and  there  was  no  ex- 
ception to  it.  Defendant  assigned  the  fol- 
lowing errors:  (1)  Refusal  of  his  honor  to 
sabmit  Issues  tendered  by  defendant  (Si) 
Admission  of  Lindau's  testimony  that  he  in- 
tended to  convey  only  116  feet  (3)  Befusal 
of  his  honor  at  conclusion  of  plaintiffs  tes- 
timony to  dismiss  the  action  under  the  EUns- 
dale  act  (4)  Refusal  of  his  honor  at  the 
close  of  all  the  testimony  to  dismiss  the  ac- 
tion under  the  Hinsdale  act  (6)  Refusal  of 
bis  honor  to  give  the  instructions  as  asked  for 
by  the  defendant  (6)  Tbe  judgment  of  the 
court. 

The  jury  answered  the  issue  "Yes,"  and 
judgment  was  entered  for  the  plaintifl  upon 
tbe  verdict  The  defendant  excepted  and 
aivealed. 

John  A.  Barrlnger  and  Ohas.  M.  Stedman, 
for  appellant  King  &  Kimball  and  W.  P. 
Bynum,  Jr.,  for  appellee. 

WALKER,  J.  (after  stating  the  .case).  Tbe 
case  made  out  by  the  plaintiff,  and  re-en- 
forced by  the  testimony  of  the  defendant 
appeals  strongly  to  the  conscience  of  the 
court  and  it  would  be  strange  indeed  if  any 
principle  of  equity  could  be  successfully  in- 
voked which  would  cause  us  to  withhold 
from  the  plaintiff  the  relief  which  he  seeks 
In  this  action,  and  enable  the  defendant  to 
retain  a  part  of  the  Combs  lot  which  it  clear- 
ly appears  he  did  not  buy,  and  for  which, 
of  course,  he  has  paid  nothing.  He  is  in- 
sisting upon  his  strict  legal  right  and  the 
advantage  which  he  has  gained  by  the  mis- 
carriage of  the  parties  in  writing  their  real 
agreemen^t  in  the  deed.  It  is  true  that  the 
defendant  starts  in  the  case  with  a  technical 
advantage,  for  the  law  always  presumes, 
npthing  else  appearing,  that  a  deed  has  been 
correctly  written,  and  that  it  is  the  true  ex- 
pression of  the  intention  and  agreement  of 
the  parties,  and  it  must  stand  as  it  was  pre- 
pared and  executed  by  the  parties,  unless 
this  presumption  of  the  law  Is  In  some  way 
rebutted  in  an  action  brought  to  reform  the 
deed;  the  burden  being  upon  him  who  seeks 
to  correct  it  to  show  by  strong  and  convin- 
cing proof,  and  in  the  clearest  and  most  sat- 
isfactory manner,  that  there  was  a  mutual 
mistake,  and  that  the  alleged  intention  of 
the  parties,  to  wbieb  he  desires  It  to  be  con- 


formed, continued  concurrently  In  the  minds 
of  both  of  them  down  to  the  time  of  its  ex- 
ecution, and  he  must  also  show  precisely  the 
form  to  which  the  deed  ought  to  be  brought 
This  is  a  famUlar  principle.  Bispham's  Eq. 
S  469.  It  has  been  said  that  this  rule  is 
founded  upon  the  salutary  principle  that  the 
parties  have  agreed  upon  the  writing  as  the 
evidence  of  the  contract  between  them,  and 
as  the  memorial  of  their  agreement  if  any  dis- 
pute should  arise  as  to  its  terms,  and  that 
the  law  will  not  change  it  "until,  by  a  weight 
of  proof  greater  than  itself,  a  court  of  equity, 
in  the  exercise  of  a  very  high  and  delicate 
jurisdiction,  shall  correct  it"  My  v.  Early, 
94  N.  C.  8.  Mr.  Adams,  in  referring  to  this 
jurisdiction  of  a  court  of  equity,  says:  "In 
the  second  case,  where  the  instrument  pur- 
ports to  carry  into  execution  an  agreement 
which  it  recites,  and  exceeds  or  falls  short  of 
that  agreement,  there  Is  no  difficulty  in  recti- 
fying the  mistake,  for  then  there  is  clear  evi- 
dence in  the  instrument  itself  that  it  oper- 
ates beyond  its  real  intent  If,  however, 
there  la  no  recital  of  any  agreement  but  a 
mistake  Is  alleged,  and  extrinsic  evidence 
tendered  in  proof  that  It  was  made,  the  lim- 
its of  the  equity  for  correction  are  more  dif- 
ficult to  define.  The  prima  facie  presumption 
of  law  is  that  the  written  contract  shows  the 
ultimate  intention,  and  that  all  previous  pro- 
posals and  arrangements,  so  far  as  they  may 
be  Inconsistent  with  that  contract  have  been 
deliberately  abandoned.  It  seems,  however, 
that  the  Instrument  may  be  corrected,  if  It  is 
admitted  or  proved  to  have  been  made  in 
pursuance  of  a  prior  agreement  by  the  terms 
of  which  both  parties  meant  to  abide,  bnt 
with  which  It  Is  in  fact  inconsistent  or  if  it  Is 
admitted  or  proved  that  an  instrument  in- 
tended by  both  parties  to  be  prepared  in  one 
form  has,  by  reason  of  some  uqdesigned  in- 
sertion or  omission,  been  prepared  and  exe. 
cuted  in  another."  Adams,  Blq.  p.  S43,  star 
page  169.  But  when  the  party  who  seeks  to 
rectify  the  Instrument  produces  evidence  of 
any  material  mistake  which  is  clear,  strong, 
and  convincing,  there  is  no  good  reason,  and 
surely  there  ought  not  to  be  any,  why  a  court 
of  equity  should  not  exercise  its  powers  ac- 
cording to  established  principles  in  the  cor- 
rection of  the  mistake.  The  remedy  by  ref- 
ormation is  obviously  one  which  is  necessary 
to  the  complete  and  exact  administration  of 
justice,  and  which,  moreover,  can  be  at- 
tained by  equitable  procedure  alone.  "Equi- 
ty will  reform  a  written  contract  or  other 
Instrument  inter  vivos  where,  tlirough  mu- 
tual mistake,  or  the  mistake  of  one  of  the 
parties,  induced  or  accompanied  by  the  fraud 
of  the  other,  it  does  not  as  written,  truly  ex- 
press the  agreement  of  tbe  parties."  Eaton 
on  Bq.  i  618.  In  the  case  of  Newsom  v.  Buf- 
ferlow,  16  N.  C.  881,  this  court  recognized 
and  enforced  the  right  to  have  a  deed  correct- 
ed upon  the  ground  that  it  was  an  executed 
contract  and  the  plaintiff,  therefore,  bad  no 
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remedy  at  law,  as  be  might  have  In  the  case 
of  some  executory  contracts,  and  farther 
that,  unless  a  court  of  equity  gave  relief,  the 
plalntlfC  would  have  no  redress,  and  the  rem- 
edy win  be  applied  where  a  clause  is  either 
inserted  In  a  deed,  or  is  omitted,  through 
fraud  or  mistake.  In  that  case  the  court  re- 
fers with  approval  to  Gillespie  v.  Moon,  2 
Johns.  Ch.  685,  7  Am.  Dec.  569,  in  which  it 
appeared  that  a  deed  was  executed  by  mis- 
take for  260  acres  of  land,  when  it  ought  to 
liave  been  for  200  acres  only.  The  court  per- 
mitted parol  evidence  to  prove  the  mistake, 
although  it  had  been  positively  denied  in  the 
answer.  It  is  needless  to  pursue  this  dis- 
cussion further,  for  this  court  has  repeatedly 
held  that  the  Jurisdiction  of  a  court  of  equity 
to  correct  mutual  mistakes  in  deeds  and  like 
instruments,  when  such  mistake  is  admitted 
or  distinctly  proven,  is  clear  and  unques- 
tionable. Morisey  v.  Swlnson,  104  N.  C.  555, 
10  S.  B.  754;  Kornegay  v.  Everett,  88  N.  0. 
30,  6  S.  E.  418. 

In  this  connection  we  will  consider  the 
third  and  fourth  assignments  of  error;  that 
is,  the  refusal  of  the  court  to  dismiss  the 
complaint,  under  the  statute,  at  the  close  of 
the  evidence,  and  the  refusal  to  charge  that 
there  was  no  evidence  of  mistake.  The  court 
properly  refused  both  requests.  The  evi- 
dence is  abundantly  sufficient  to  sustain 
plalntifTs  allegation  of  a  mistake.  It  was 
clear,  strong,  and  convincing  in  character; 
and  the  court,  in  its  charge.  Instructed  the 
Jury  that  plaintiff  must  have  Satisfied  them 
by  that  kind  of  evidence  of  the  mistake,  and, 
unless  it  tiad  done  so,  the  Jury  should  answer 
the  issue  "No."  How  could  the  evidence  be 
less  than  strong,  clear,  and  convincing,  when 
the  plaintiff's  witnesses  testlfled  positively 
to  the  mistake,  and  also  to  the  admissions  of 
the  mistake  by  the  defendant,  wliich  admis- 
sions be  would  not  deny  when  he  took  the 
stand  as  a  witness  and  testified  In  his  own 
behalf  T 

But  the  defendant  complains  that  the  court 
did  not  submit  the  proper  Issues,  although  re- 
quested to  do  so.  We  think  the  issue  submit- 
ted was  sufficiently  comprehensive  in  its 
scope  to  enable  the  defendant  to  present  his 
defense  in  all  its  aspects,  and  it  seems  that 
by  appropriate  prayers  for  instructtons  he 
fully  availed  himself  of  this  opportunity  and 
■  privilege,  and  he  suffered  no  prejudice  by  the 
acUon  of  the  court  Ratllff  v.  RaUIff,  131  N. 
C.  435,  42  S.  B.  887.  The  prayers  for  In- 
structions were  refused,  to  be  sure,  but  not 
because  they  did  not  come  within  the  scope 
of  the  issue  submitted  to  the  Jury,  but  be- 
cause they  were  not  proper  in  themselves, 
and  were  not  applicable  to  the  peculiar  facts 
of  the  case.  Besides,  the  second,  third,  and 
fourth  issnes,  as  tendered  by  the  defendant, 
should  not  have  been  submitted,  because 
they  were  irrelevant  to  the  facts  of  the  case. 
The  first  issue  tendered  was  not  broad 
«nough,  and,  as  far  as  it  did  go,  was  embra- 


ced within  the  Issue  submitted  by  tbe  court 
The  testimony  of  Undau  as  to  the  intention 
of  the  parties  was  clearly  competent  Tbe 
question  In  dispute  was  as  to  the  intention 
of  the  parties  In  making  the  deed,  and  any 
testimony  tending  to  show  what  It  was,  es- 
pecially when  it  came  from  one  of  tbe  par- 
ties to  the  transaction,  who  most  have  known 
that  intention,  was  admissible  to  show  what 
the  parties  intended  to  do,  and  that  the  deed 
did  not  correctly  ezi»:ess  the  agreement, 
which  was  the  very  flict  in  Issue. 

The  defendant's  first  and  third  prayers 
for  instruction  were  given  by  tbe  court,  and 
the  second  and  fourth  refused.  We  can  see 
no  error  In  this  mUng.  This  Is  not  a  case 
where  the  principle  Invoked  by  these  prayers 
has  any  application.  Both  parties  were  la- 
boring under  a  wrong  impression  as  to  the  di- 
mensions of  the  storehouse  lot  It  is  clearly 
established  that  the  parties  intended  to  con- 
vey that  lot  with  reference  to  its  particular 
boundaries,  and  no  more  land  than  !t  em- 
braced, and  we  do  not  think  the  mere  fact 
that  it  was  described  as  containing  50  by  150 
feet  was  any  evidence  of  negligence  on  the 
part  of  the  plaintiff  which  is  sufficient  to  de- 
prive Wm  of  equitable  relief  by  the  correc- 
tion of  the  mistake.  It  is  Just  that  kind  of  a 
case  where  the  parties  have  been  thrown  off 
their  guard,  and  for  that  reason  have  failed 
to  inform  themselves,  by  a  clear  misappre- 
hension of  both  of  them  as  to  the  dimensions 
or  the  boundaries  of  a  lot  which  was  sold  by 
one  and  bought  by  the  other.  Tbe  case  of 
Pugh  v.  Brittain,  17  N.  C.  37,  it  seems  to  as, 
effectually  disposes  of  this  exception.  In 
that  case  the  deed  described  the  land  con- 
veyed by  metes  and  iMunds,  and,  by  mntual 
mistake  of  the  parties,  it  covered  land  which 
tbe  vendor  did  not  intend  to  sell,  nor  the  ven- 
dee to  buy.  In  reference  to  the  plaintiff's 
right  to  a  correction  of  the  deed,  the  court 
said:  "It  is  therefore  the  opinion  of  the  de- 
fendant that  tbe  plaintiff  conveyed  land  to 
him  which  neither  he  nor  bis  brother  believ- 
ed was  Included  In  the  boundaries  set  forth 
in  the  deed,  and  which  they  both  Imew  be- 
longed to  another  person.  The  bill  la  filed  to 
rectify  tbe  mistake;  But  the  defendant  in- 
sists that  as  the  parties  were  ignorant  of 
tbe  lines,  and  bad  not  the  means  of  ascer- 
taining them  by  a  survey,  the  vendor  nieant 
to  sell,  and  he  to  purchase,  all  tbe  land  de- 
scribed in  tbe  deed  to  tbe  elder  Pugh.  grand- 
father of  the  plaintiff;  that  he  looked  to  the 
paper  title  only.  If  a  person  was  parchasing 
another's  interest  in  land  in  no  respect  lo- 
cated, there  might  be  some  ground  for  such 
a  claim.  Bnt  in  this  case  the  parties  liad  a 
knowledge  of  tbe  land  sold,  but  not  of  its 
particular  boundaries,  for  the  defendant  de- 
scribee It  as  low,  flat  land,  uncleared,  and 
covered  with  water  In  the  winter.  And  nei- 
ther party  ever  dreamed,  that  Chamberland's 
land  was  part  of  it  For  it  seems  that  Bart- 
lett,  who  claimed  under  Cbamberland,  was  la 
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actnal  posseealon  of  that  land."  But  U  plain- 
tlfl  had  been  negligent,  It  does  not  toUow 
that' he  has  lost  thereby  bis  right  to  relief. 
"Eiren  negligence  may  not  In  all  cases  close 
the  doors  of  chancery  against  a  complainant, 
for.  If  the  position  of  either  party  had  not 
beta  changed  in  consequence  thereof,  relief 
may  be  granted."  Bispham's  Bq.  S  192. 
What  change  prejudicial  to  the  defendant 
has  taken  place  since  the  deed  was  made? 
There  has  been  none,  except  the  ontlay  for 
improvements  or  betterments,  and  the  plain- 
tiff agreed  to  repay  to  him  the  amount  ao 
exp^ided.  When  be  made  these  Improve- 
ments,  be  knew,  according  to  his  own  tes- 
timony, and  the  admissions  which  were  made 
by  him,  tliat  he  liad  not  purchased  any  part 
of  the  Combs  lot,  and  therefore  made  the 
Improyements,  it  would  seem,  with  full  no- 
tice of  the  plalntUTs  equity.  The  plalntiif 
will,  no  donbt,  allow  him  for  the  money  ac- 
tually expended  in  the  way  of  betterments, 
but  that  Is  now  a  matter  which  must  be 
settled  between  them.  We  merely  suggest  it 
as  a  proper  course  to  be  taken. 

Upon  a  careful  consideration  of  the  whole 
case,  we  can  find  no  error  which  was  com- 
mitted by  tlie  court  In  the  trial  below.  No 
error. 

DOUGLAS,  3.  I  concur  in  the  opinion  up- 
on the  evidence  of  the  defendant  himself, 
who  practically  admits  that  be  did  not  think 
be  was  buying  anything  more  than  the  store- 
house lot.  And  yet  I  think  this  case  goes  to 
the  veige  of  the  doctrine.  There  is  no  dis- 
crepancy between  the  previous  contract  and 
the  deed.  The  defendant  did  not  offer  to 
buy  the  storehouse  lot,  as  such.  He  made 
a  written  offer  to  buy  a  lot  at  a  designated 
spot,  measuring  50  by  160  feet  The  deed 
was  made  in  strict  accordance  with  the  writ- 
ten offer.  It  Is  true,  this  lot  covered  the 
storehouse  lot,  but  it  was  not  limited  to  the 
storehouse  lot— certainly  not  in  terms.  Both 
parties  thought  the  lot  was  150  feet  deep, 
and  both  parties  knew  that  the  plaintifT  had 
the  right  to  convey  that  much  land,,  as  it 
owned  the  surrounding  land.  Strictly  speak- 
ing, there  was  no  mistake,  either  in  the  writ- 
ten contract,  or  in  the  deed  made  in  pursu- 
ance of  the  contract  Both  papers  were  writ- 
ten as  the  parties  Intended  them  to  be  writ- 
ten. The  sole  mistake  lay  In  the  fact  that 
neither  party  knew  the  exact  depth  of  the 
storehouse  lot,  so  called,  which,  it  seems, 
was  all  that  either  party  Intended  to  buy  or 
sell.  I  fully  concur  in  the  intimation  of  the 
court  that  the  defendant  should  recover  all 
betterments.  Asking  from  a  court  of  equity 
relief  from  its  own  mistake,  the  plaintiff 
should  be  required  to  do  equity  to  the  one 
admittedly  holding  the  legal  title.  While 
this  decision  does  not  overrule  the  case  of 
McKenzle  T.  Houston,  130  N.  C.  566,  41  S.  B. 
780,  which  Involved  the  construction  of  a 
deed,  it  Is,  of  course,  subversive  of  its  essen- 
tial principle. 
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VICKBES  v.  CITY  OF  DURHAM. 

(Supreme  Court  of  North  Carolina.    June  10^ 

1903.) 

mnSANCE— mSCHAROB   OF   SBWAQB— INJXTMC- 

TION— UNCONSTITOTIONAL  ACT 

OF  LEQISLATURE. 

1.  A  threat  by  a  city  to  discharge  sewage  on 
plaintiff's  premiaes  near  his  residence,  and  there 
leave  it,  would,  if  carried  out,  result  in  a  nui- 
sance prima  facie,  but  not  in  a  nuisance  per  se. 

2.  It  was  incumbent  on  plaintiff  to  show  that 
the  city's  action  would  result  in  a  nuisance,  that 
the  injury  to  him  would  be  real  and  the  damage 
irreparable,  and  that  his  apprehension  was 
based  on  imminent  danger. 

3.  Evidence  in  a  suit  to  restrain  a  city  from 
discharging  sewage  on  plaintiff's  premises  near 
his  residence  examined,  and  held  insufficient 
to  show  a  probability  that  a  nuisance  would  re- 
sult. 

4.  Where  it  was  not  questioned  but  that 
power  was  conferred  on  defendant  city  to  take 
real  estate  for  the  purpose  of  establishing  a 
sewerage  plant,  but  it  was  objected  merely  that 
the  method  prescribed  for  assessing  the  damages 

I  was  illegal  and  nuconstitutional,  there  was  no 
ground  shown  for  enjoining  the  city  from  con- 
structing a  plant  -on  the  land. 

Appeal  from  Superior  Court  Durham 
County;    McNeill,  Judge. 

Suit  by  J.  H.  Vickers  against  thedty  of 
Durham  to  restrain  defendant  from  dischar- 
ging sewage  on  plaintitTs  premises.  From  an 
order  dissolving  a  temporary  Injunction, 
plaintiff  appeals.    Affirmed. 

T.  M.  Argo,  W.  P.  Bynum,  Jr.,  and  Boooe 
&  Biggs,  for  appellant,  Jones  Fuller,  tor  ap- 
pellee. 

MONTGOMERY,  J.  Our  former  courts  of 
equity,  from  a  very  early  day,  as  will  be 
seen  from  the  reported  cases,  have  exercised 
Jurisdiction  to  prevent  by  injunction  threat- 
ened evils  of  the  nature  of  nuisance,  when 
the  injury,  if  done,  could  not  be  repaired  in 
damages— the  foundation  of  the  Interference 
of  equity  resting  in  the  necessity  of  prevent- 
ing Irreparable  mischief  and  multiplicity  of 
suits;  and  under  the  Code  still  larger  pow- 
ers have  been  conferred,  affording  additional 
remedies  for  the  protection  of  right's  and  the 
prevention  of  the  committing  or  continuing 
of  wrongs  connected  with  the  free  use  and 
enjoyment  of  property,  indeed,  so  common 
has  it  become  to  resort  to  the  courts  for  such 
relief  that  injunction  cannot  properly  be 
longer  called  a  high  prerogative  writ  Nev- 
ertheless, such  jurisdiction  ought  to  be  care- 
fully exercised,  and  the  party  seeking  relief 
by  injunction  should  be  required  to  show 
that  the  matter  complained  of  is  of  more 
than  trivial  consequence,  and  that  he  has  a 
strong  apparent  right  to  relief.  Little  dif- 
ficulty is  experienced  in  administering  rights 
under  injunction  proceedings  where  the  mat- 
ter in  litlgatloD  is  in  existence,  and  con- 
stitutes a  nuisance  per  se;  under  that  head 
being  embraced  offenses  against  the  public 
morals,  the  unlawful  obstruction  or  use  of  the 
public  highways,  acts  endangering  the  health 

T  &  Se«  NttlwuiM,  vol.  n,  C«iL  Dls.  Ii  H,  tO,  Ei. 
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or  safety  of  hanuui  beings,  tbe  OTerbanglng 
of  anotbet'B  land,  for  tbe  reason  tbat  proof 
other  than  the  fact  of  their  existence  is  not 
necessary  to  establish  the  nuisance.  It  ia 
not  necessary  to  go  into  tbe  ill  effects  of  snch 
nuisance.  Belief  Is  granted  In  such  cases  as 
matter  of  course,  upon  its  being  shown  that 
the  fact  exists.  Attorney  General  t.  Blount, 
11  N.  a  384,  15  Am.  Dec.  526.  So,  where 
the  threatened  and  apprehended  mischief 
would  be  a  nuisance  per  se,  upon  an  apparent 
cause  being  shown,  an  Injunction  would  Is- 
sue. In  aU  other  cases  a  different  rule  pre- 
vails,  and  its  application  to  tbe  different 
phases  of  each  particular  case  is  often  at- 
tended with  trouble,  and  has  given  rise  to 
many  conflicts  In  the  decisions  of  tbe  dif- 
ferent courts.  In  the  case  now  before  us, 
the  apprehended  mischief  complained  of  is 
not  a  nuisance  per  se.  In  the  complaint, 
used  as  an  affidavit,  tbe  allegation  is  that  the 
defendant  intends  to  discharge  and  deposit 
the  sewage  of  tlie  city  of  Durham  upon  the 
plaintiff's  premises  near  his  residence,  and 
there  leave  it  That  threat,  If  carried  out, 
would  constitute  a  nuisance  prima  facie,  but 
not  a  nuisance  per  se.  Bvans  t.  Railroad, 
06  N.  a  46,  1  S.  B.  629;  Wood  on  Nuisances, 
S  569.  We  are,  then.  In  tbe  present  case, 
required  to  examine  tbe  evidence  with  tbe 
view  to  see  whether  the  Judge  who  heard 
the  matter  was  in  error,  as  the  plaintiff  al- 
leges, when  he  held  that  the  restraining  order 
should  be  dissolved. 

The  complainant  must  set  forth  and  show 
tbat  the  acts  which  he  seeks  to  restrain  will 
be  a  nuisance,  that  the  Injury  to  him  will 
be  real,  and  the  damage  irreparable,  and 
that  the  apprebeuslpn  is  based  on  Imminent 
danger.  How,  or  to  what  degree  of  cer- 
tainty, must  the  complainant  make  out  his 
case?  That  is  the  main  question  In  tbis 
matter.  We  think  the  rule  has  been  laid 
down  by  this  court,  and  that  is  tbat  injunc- 
tions should  be  issued  only  In  cases  where, 
upon  the  evidence,  there  is  a  probability  tbat 
the  act  complained  of  is  or  will  be  a  nuisance 
If  permitted  to  remain  or  be  committed.  In 
Attorney  General  v.  Hunter,  16  N.  0.  12, 
tbe  court,  after  an  examination  of  tlie  evi- 
dence, said:  "With  us,  under  all  the  cir- 
cumstances of  tbe  case,  a  probability  is  suf- 
fldent;"  and  in  Lowe  v.  Commissioners,  70 
N.  0.  532,  where  tbe  injunctive  relief  was  the 
main  relief  sought  in  the  action:  "In  such 
case,  where  a  reasonable  doubt  exists  in 
the  mind  of  the  court  whether  the  equity  of 
tbe  complaint  Is  sufficiently  negatived  by  the 
answer,  tbe  court  will  not  dissolve  the  In- 
junction, but  continue  it  to  the  hearing." 
The  plaintiff's  counsel  accepted  tbe  rule  of 
the  probability  of  resulting  Injury  as  tbe 
correct  one  in  this  case. 

Upon  a  careful  examination  of  tbe  evi- 
dence, and  fully  alive  to  the  importance  of 
the  matter  Involved,  we  have  come  to  the' 
conclusion  that  It  is  not  probable  that  the 
plaintiff  will  be  injured  by  the  erection  of 


tbe  defendant's  sewerage  plant,  or  tbat  It  will 
be  a  nuisance  after  it  Is  erected  and  pot  ia 
use.  The  answer  of  the  defendant  and-  tbe 
affidavits  filed  in  addition  thereto  leave  no 
doubt  upon  our  minds  of  sufficient  Import- 
ance to  Induce  us  to  reverse  the  action  of  the 
Judge.  The  complaint  of  the  plaintlfl  aad 
the  affidavit  signed  by  24  citizens  of  Dor- 
ham  coimty  constituted  the  plaintifl's  eivl- 
dence  In  the  case  before  tbe  Judge.  Tbe  sub- 
stance of  the  complaint  Is  that  the  defend- 
ant Intended  to  extend  Its  sewerage  system 
out  of  the  city,  and  to  deposit  the  sewage 
upon  tbe  lands  of  tbe  plaintiff  near  bis  bouse, 
and  that,  if  the  act  was  done,  it  would  in- 
jure the  health  of  his  family,  and  tberdy 
cause  him  irreparable  damage,  and  Injure 
the  value  of  his  property.  The  defendant,  in 
its  answer,  avers  its  purpose  to  discharge 
the  sewage  of  ttie  city  of  Durham,  not  on 
the  lands  of  the  plaintiff,  but  in  a  sewage 
disposal  plant,  built  with  brick  and  cement, 
and  then,  by  most  approved  methods  known 
to  science,  have  It  purified  before  its  dis- 
charge into  tbe  streams.  The  defendant  fur- 
ther alleges  that  tbe  plant  will  not  in  any 
way  endanger  tbe  health  of  tbe  plaintiff,  or 
in  any  way  interfere  with  or  Interrupt  bis 
comfort  Tbe  defendant  further  answered  as 
follows:  "That  after  great  diligence  and  in- 
quiry as  to  his  fitness,  ability,  and  skill,  tt 
employed  J.  L.  Ludlow,  an  engineer  of  great 
experience  in  such  matters,  to  make  the 
plans  by  which  its  system  of  sewerage  is  be- 
ing constructed,  and  to  supervise  tbe  erec- 
tion and  building  of  the  sewage  disposal 
plant;  tbat  it  is  necessary,  in  order  td  pre- 
vent disease,  preserve  health,  and  render  the 
disposal  of  sewage  harmless  and  inoffeidlve 
In  every  way,  to  purify  the  same  In  %e 
manner  above  set  out,  and  that,  owlns  ^ 
the  topographical  situation  of  tbe  city  d 
Durham,  It  Is  necessary  and  most  expedlen. 
to  locate  one  of  said  plants  at  tbe  place 
designated  in  tbe  complaint  and  above  re- 
ferred to,  and  that  by  locating  the  same  at 
that  point  the  plaintiff  will  not  be  Injured 
In  health,  nor  will  his  comfort  or  happiness 
be  in  any  wise  disturbed;  that  the  disposal 
plant  aforesaid  will  be  entirely  harmless  and 
inoffensive;  and  the  defendant  again  denies 
any  and  all  allegations  of  injury  to  plaintiff, 
irreparable  or  otherwise." 

The  affidavit  of  J.  L.  Ludlow,  a  sanitary 
and  hydraulic  engineer  of  experience  and 
reputation,  contains  the  following:  "Owing 
to  tbe  absence  of  nearby  running  streams  of 
sufficient  size  to  satisfactorily  dispose  of  tbe 
raw  sewage  from  the  city  of  Durham,  I 
have  incorporated  in  my  plans  disposal 
works  for  purifying  tbe  sewage  before  being 
turned  Into  the  streams.  In  determining  the 
system  to  be  adopted  for  this  disposal  and 
the  preparation  of  -plans  for  tbe  same,  I 
have  not  been  restricted  In  any  way  by  tbe 
dty  authorities  of  Durham,  but  have  been 
given  full  license  to  adopt  the  best  methods 
available.    The  plan  comprehends  a  bacterl- 
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al  treatment  of  the  sewage  by  a  Bystem 
known  as  'septic  tank  and  contact  beds,', 
which  constitutes  the  best  method  of  sewage 
purification  known  to  the  science  of  engi- 
neering and  sanitation.  Numerous  experi- 
ments conducted  in  Europe  and  America  dur- 
ing the  last  quarter  of  a  century  of  the  puri- 
fication of  sewage  have  demonstrated  that 
the  purification  of  sewage  Is  accomplished 
by  means  of  mlscroscoplc  organic  life, 
known  as  bactoria,  and  the  bulk  of  ezperl- 
naentatlon  and  Investigation  have  been  di- 
rected toward  determining  the  most  faror- 
able  conditions  and  enylronments  in  which 
the  bacteria  can  perform  their  life  process. 
Nature  provides  bacteria  in  abundance  In 
the  raw  sewage,  but  the  conditions  favor- 
able to  their  operation  must  be  artificially 
provided  wherever  a  large  quantity  of  sew- 
age is  accumulated  and  requires  treatment. 
The  most  Important  demonstration  by  these 
investigations  and  experiments  has  been 
that  bactei^I  action  is  performed  by  two 
different  groups  of  bacteria,  viz.,  the  aua^ 
roblc  and  the  aerobic,  and  that  for  proper 
nnd  effective  treatment  of  sewage,  the  con- 
ditions favorable  to  both  groups  of  bacteria 
must  be  promoted.  Tliis  has  led  to  the  de- 
velopment of  the  septic  tank  and  contact  bed 
system,  which  has  been  brought  to  a  point 
of  rational  and  practical  operation  under 
controllable  conditions  and  fixed  regulations. 
In  the  septic  tank  and  contact  bed  system, 
purification  takes  place  in  two  or  more 
stages:  First,  the  raw  sewage,  from  which 
the  coarser  materials  may  or  may  not  be 
previously  removed  and  strained,  is  passed 
Into  the  septic  tank,  when  the  conditions 
favorable  to  biologic  action  by  the  anaerobic 
bacteria  are  promoted,  and  the  solid  matter 
contained  In  the  sewage  is  broken  up  Into 
more  simple  compounds.  The  septic  tank  Is 
jnst  what  the  name  Implies,  viz.,  a  tank 
of  dimensions  suitable  to  the  amount  of  sew- 
age to  be  disposed  of,  where  the  sewage  Is 
confined  for  a  time  out  of  direct  contact  with 
light  and  air,  which  is  the  condition  essential 
to  the  life  processes  of  anaSrobtc  bacteria— L 
e.,  absence  of  oxygen.  While  it  does  not 
now  appear  that  the  anaSrobic  bacteria  con- 
stitute the  only  agent  at  work  in  the  septic 
tank,  but  that  organic  substances  known  as 
'enzymes,'  and  probably  other  forces,  are 
assisting  In  the  process  known  as  'hydrolo- 
ais,'  or  the  tearing  down  of  organic  com- 
ponnds  and  rendering  them  in  a  fluid  or 
semifluid  state,  Iiowever,  it  is  amply  demon- 
strated that  such  treatment  of  sewage  does 
render  it  in  a  condition  favorable  to  rapid, 
effective  purification  when  exposed  to  the 
action  of  the  aSrobic  bacteria  by  means  of 
filtration  in  the  contact  beds.  The  filtration 
process  may  be  pursued  with  a  sand  or  oth- 
er porous  bed  of  sufficient  area,  but,  as  the 
agencies  required  are  the  aerobic  bacteria— 
tliat  Is,  the  group  requiring  an  abundance 
of  oxygen  for  performing  their  life  processes 
—the  purpose  should  be  to  use  the  type  of 


filter  most  conducive  to  the  activity  of  this 
group  of  bacteria  and  their  rapid  multiplica- 
tion. This  Is  best  accomplished  by  a  form 
of  filter  known  as  'contact  beds,'  wherein 
the  filter  media  Is  some  form  of  medium- 
sized  material  having  the  largest  practicable 
amount  of  surface  for  adhesion  of  bacteria. 
Quite  a  large  number  of  dlfterent  materials 
haVe  been  experimented  with  and  found  sat- 
isfactory, viz.,  broken  stone,  coal,  coke,  grav- 
el, furnace  slag,  top  cinders,  clinkers,  burn- 
ed clay  broken  into  lumps,  etc.  By  this  sys- 
tem of  sewage  purification,  almost  any  de- 
gree of  purification  that  may  be  desired  can 
be  obtained  by  properly  regulating  the  length 
of  time  which  the  sewage  is  exposed  to  the 
septic  action  in  the  septic  tank  and  on  the 
contact  beds,  and  the  number  of  contacts  to 
which  the  sewage  is  exposed;  and  the  purifi- 
cation of  from  80  ver  cent  to  80  per  cent, 
which  is  the  extraction  of  this  percentage  of 
all  impurities  existing  in  the  sewage,  is  en- 
tirely practicable  and  of  easy  accomplish- 
ment This  is  accomplished,  too,  with  an 
entire  absence  of  Injury,  or  even  offense,  to 
persons  living  in  the  Immediate  vicinity  of 
the  works.  This  system  of  sewage  purifica- 
tion Is  universally  recognized  by  the  engi- 
neering and  sanitarians  as  the  best  and  most 
complete  method  known  to  science,  and  has 
already  been  adopted  and  Installed  In  a  large 
number  of  American,  EIngUsh,  and  Conti- 
nental towns  and  cities,  and  is  rapidly  dis- 
placing all  other  systems  of  purification.  The 
city  of  Manchester,  England,  with  a  popula- 
tion of  more  than  half  a  million,  established 
a  large  experimental  plant  for  bacterial  puri- 
fication of  sewage  in  1895,  and  conducted  ex- 
periments much  more  exhaustive  than  any  oth- 
er city  In  the  world.  In  1808  this  city  employ- 
ed a  commission  composed  of  an  engineer,  a 
biologist,  and  a  chemist,  all  of  the  highest 
rank  in  England,  to  report  upon  the  various 
schemes  of  purification  that  Iiad  been  sug- 
gested or  tried  up  to  ttiat  time,  investing 
the  commission  with  full  authority  and  am- 
ple means  for  making  any  further  experi- 
ments they  might  deem  advisable.  The  re- 
sult of  this  investigation  and  experimenta- 
tion was  the  adoption  of  the  septic  tank  and 
contact  bed  system  for  treating  the  sewage, 
and  to  render  It  in  a  proper  condition  for 
discharging  Into  running  streams  without 
violating  the  very  stringent  requirements  of 
the  health  authorities  of  the  Elngllsh  govern- 
ment The  plans  adopted  for  purification  at 
Durham  are  shown  In  the  blue  print  at- 
tached hereto.  The  sewage  first  goes  into 
the  chamber  Indicated  as  'septic  tank,'  where 
it  is  exposed  to  septic  action,  and  is  retained 
until  the  tank  is  filled.  It  is  then  pumped 
from  the  septic  tank  to  what  is  designated 
as  a  'dosing  channel,'  from  which  It  Is  fed 
by  automatic  apparatus  to  primary  bed  No. 
1,  until  the  bed  Is  filled.  The  sewage  re- 
mains in  this  contact  bed  for  a  sufficient 
length  of  time,  viz.,  three  or  four  hours,  and 
la  then  discharged  automatically  by  a  time 
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syphon  to  the  secondary  bed  No.  1,  where  It 
Is  again  exposed  to  the  operation  of  the 
aSroblc  baoteria  until  the  degree  of  purifica- 
tion that  is  desired  Is  obtained,  when  It  is 
discharged  to  the  effluent  pipe  ranning  In  a 
nearby  water  course.  During  the  operation 
of  primary  and  secondary  beds  No.  1,  the 
sewage  is  again  accumulated  In  the  fl^tlc 
tank  nntll  It  Is  filled  and  septic  action  bas 
taken  place,  whereupon  It  Is  applied  to  pri- 
mary bed  No.  2,  thence  to  secondary  bed  No. 
2,  in  the  same  manner  as  on  prlmaiy  and 
secondary  beds  No.  L  We  thus  have  the 
contact  beds  working  intermittently,  allow- 
ing each  bed  In  turn  to  have  a  renewed  sup- 
ply of  air  while  not  in  operation,  so  that 
the  conditions  favorable  to  the  constant  mul- 
tiplication in  numbers  of  the  aSroblc  bacteria 
are  provided  by  means  of  working  the  two 
pairs  of  beds  intermittently,  and  all  condi- 
tions favorable  to  both  the  anaSroblc  and 
aerobic  bacteria  are  thoroughly  provided  for, 
and  the  purification  of  the  sewage  is  ac- 
complished without  any  Injury  or  harm  to 
any  person  or  any  Interests,  and  without 
any  offense  to  the  senses  of  smeil  or  sight 
Nature's  process  of  purification  of  sewage 
and  its  transformation  back  into  the  orig- 
inal elements  of  which  it  is  composed  has 
been  accomplished,  and  the  effiuent  from  the 
purification  works  wUch  Is  turned  Into  run- 
ning streams  has  been  rendered  In  a  non- 
putrefying  condition,  and  is  quite  liarmless 
and  entirely  inoffensive." 

AfiSdavlts  of  two  other  distinguished  scien- 
tists were  filed  by  the  defendant.  In  which 
the  plana  and  statements  of  the  afflant  Lud- 
low were  approved  and  verified,  except  as 
to  the  lack  of  offensive  odors  at  all  stages 
of  the  purification  of  the  sewage.  The  affi- 
davit of  Ludlow  contains  the  statement  that 
the  purification  of  the  sewage  Is  accom- 
plished with  an  entire  absence  of  Injury,  or 
even  offense,  to  persons  living  in  the  Im- 
mediate vicinity  of  the  works.  The  affida- 
vits of  the  other  afiJants  are  silent  on  this 
point 

The  affidavit  signed  by  24  citizens  and  filed 
by  the  plaintiff  is  as  follows:  "We,  the  un- 
dersigned, make  oath  and  say  that  the.  sewer- 
age system  as  proposed  and  now  attempted 
to  be  established  by  the  city  of  Durham 
would  be  greatly  Injurious  to  the  property 
and  health  of  the  people  resident  In  the  vicin- 
ity of  the  locality  In  which  It  Is  proposed  to 
establish  what  they  call  a  plant  It  would 
corrupt  and  poison  the  air  and  water  which 
we  and  our  domestic  animals  must  breathe 
and  drink,  and  generate  disease  and  produce 
death.  We  further  swear  that  we  live  near 
and  along  the  line  of  this  fork,  the  wet 
weather  stream  upon  which  it  is  proposed  to 
locate  the  dumping-ground  of  the  filth,  slime, 
excrement,  and  ordure  of  over  one-half  of 
Durham  City,  and  have  opportunities  of 
knowing,  and  do  imow,  whereof  we  speak. 
For  some  years  this  sewage  has  been  emptied 
Into  Third  Forlt,  which  is  dry  most  of  the 


year,  and  bas  trickled  down  the  bed  of  the 
stream  and  soaked  into  our  lands,  who  reside 
along  the  stream,  has  filled  the  air  with  a 
nauseous  and  offensive  and  unhealthy  stench, 
has  produced  disease,  and  In  some  families 
the  death  of  its  members.  That  we  live 
along  the  line  of  such  stream,  some  very  near 
and  others  a  mile  or  more  therefrom,  and 
speak  from  actual  experience.  That  some  of 
us  live  in  the  immediate  vicinity  of  the  pro- 
posed place  of  discharge  and  collection  of  the 
garbage,  filth,  and  sewage,  and  know  that 
the  plaintiff,  J.  H.  Vickers,  as  well  as  our- 
selves, would  be.  Irreparably  Injured  and 
damaged  In  our  property  and  health  and  com- 
forts of  home  by  the  collection  In  any  way  of 
said  sewage  In  or  near  the  creek  or  vicinity 
aforesaid,  and  that  It  would  be  a  dangerous 
and  unbearnblc  nuisance;  and  the  defendant 
further  swears  that  the  line  of  drainage 
could  be  safely  and  conveniently  extended 
down  said  creek  and  the  sewage  conveyed 
away  into  a  fiowlng  stream,  without  harm 
or  Inconvenience  to  the  people,  and  that  those 
of  us  through  whose  lands  the  drain  pipes 
would  run  will  give  the  right  of  way  without 
charge.  Wherefore  we  protest,  in  defense  of 
our  property,  our  families  and  onr  lives, 
against  the  establishment  of  the  proposed 
plant" 

So  it  appears  from  everything  in  the  case 
that  the  complaint  of  the  plaintiff  Is  based 
solely  upon  an  apprehension  of  injury.  None 
of  the  witnesses  of  the  plaintiff  professed  to 
know  anything  concerning  the  plant  for  dis- 
infection or  the  methods  of  purification.  The 
plaintiff  is  simply  afraid  that  he  may  be  in- 
jured by  something  of  which  be  has  no 
theoretical  knowledge,  and  with  which  he  has 
had  no  practical  experience.  On  the  other 
hand,  the  affidavits  filed  by  the  defendant  are 
made  by  prominent  and  experienced  scien- 
tists, and  one  of  them  has  in  several  Instances 
seen  the  practical  results  of  the  plan  pro- 
posed by  the  city  of  Durham  to  dispose  of  Its 
sewage.  In  Dorsey  v.  Allen,  85  N.  C.  358, 
39  Am.  Rep.  704,  this  court  said:  "When  the 
anticipated  injury  Is  contingent  and  possible 
only,  or  the  public  benefit  preponderates  over 
the  private  inconvenience,  the  court  will  re- 
frain from  interfering."  We  think  that  stili 
the  correct  rule,  though  there  may  be  and  are 
some  expressions  to  the  contrary  in  Marshall 
V.  Commissioners,  89  N.  C.  103.  In  addition 
to  what  we  have  said  above,  the  great  im- 
portance to  the  city  of  Durham  of  the  public 
work  which  It  Is  trying  to  carry  out  would 
make  us  hesitate  before  we  would  Interfere 
by  injunction. 

In  the  complaint  of  the  plaintiff  there  Is  an 
allegation  that  the  method  of  condemning  the 
plaintiff's  land  by  section  84,  c.  235,  p.  652, 
Prlv.  Laws  1899,  is  unconstitutional  and  void, 
and  It  Is  argued  by  the  plaintiffs  coun.sel 
here  that  the  Injunction  should  Iwre  been 
continued  to  the  hearing  on  that  account 
We  cannot  see  how  an  unconstitutional  act  of 
the  General  Assembly  can  be  made  a  ground 
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of  equitable  Jurisdiction.  In  the  case  before 
OS  it  Id  not  questioned  that  power  is  con- 
ferred by  the  act  upon  the  authorities  of  the 
city  of  Durham  to  take  real  estate  for  the 
purpose  of  establishing  the  sewage  plant. 
The  objection  is  that  the  method  of  assessing 
the  value  of  the  property  condemned  is  illegal 
and  unconstitutional.  If  that  question  was 
properly  before  us,  we  would  concur  in  that 
view.  He  can  have  his  damages  assessed 
In  an  action  at  law  for  that  purpose,  or  the 
defendant  can  proceed  to  have  damages  as- 
sessed under  chapter  49  of  the  Code.  We 
have  no  case  in  our  Reports  in  which  this 
question  is  decided,  but  we  have  several  In 
vhlch  the  principle  Is  decided— cases  In  which 
Injunctions  against  alleged  Invalid  city  or- 
dinances were  refused.  Wardens  v.  Wash- 
ington, 109  N.  C.  22,  13  S.  E.  700;  Scott  v. 
Smith,  121  N.  C.  95,  28  S.  B.  64;  Cohen  v. 
Commissioners,  77  N.  C.  2.  The  ground  on 
which  such  relief  is  refused  is  that  "a  court 
of  equity  will  never  interpose  its  Jurisdiction 
In  the  way  of  a  mere  protective  relief,  when 
the  party  has  an  adequate  and  elTectnal  rem- 
edy at  law,  and  is  so  circumstanced  as  to  be 
able  to  assert  it,  but  would  rather  leave  him 
to  seek  his  redress  in  that  forum,  except  In 
some  states  where  they  have  statutes  ex- 
pressly permitting  it  to  be  done."  Busbee  v. 
Lewis,  85  N.  C.  332. 
There  is  no  error. 

DOUGLAS,  J.  (concurring  in  result  only). 
I  concur  in  the  Judgment  of  the  court  on  the 
understanding  that  Its  opinion  means  that  the 
condemnation  proceedings  so  far  taken  are 
-unconstitutional,  and  therefore  void,  and  that 
the  plaintiff  will  have  the  right  to  maintain 
his  action  in  the  nature  of  trespass  for  dam- 
ages for  any  such  unlawful  entry  upon  his 
property. 


0»  N.  C.  1111) 

STATE  V.  YODBB. 

(Supreme  Court  of  North  Carolina.    June  10, 
1903.) 

BIGHWATS  —  REFUSAL  TO  WORK  —  CRIMINAL 
PHOSBX3UTION— SUFFIOIENCT  OF  COMPLAINT 
—SUFFICIENCY  OF  NOTICE  —  LATINO  OUT 
HIQHWAT— COUNTY  COMMISSIONERS'  JUDO- 
UBNT— COLLATERAL  ATTACK— PREVIOUS  AS- 
SIGNMENT TO  OTHER  HiaHWAT— EFFECT. 

1.  A  warrant  referring  to  a  complaint,  de- 
vcribing  a  highway,  and  naming  tne  county 
where  it  lies,  aud  alleging  that  the  person 
sommoning  accused  to  work  on  the  highway 
was  overseer  of  that  road;  that  accused  "was 
liable  to  work  on  said  road,  be  being  a  citizen 
of  the  said  county";  that  he  had  been  duly  sum- 
moned (giving  time  and  plare);  and  that  he 
failed  to  appear  and  refused  to  work — and  neg- 
stiring  the  payment  of  $1,  is  sufficient. 

2.  Code  lS83,  §  2019,  provides  that  the  hands 
summoned  to  work  on  a  highway  shall  not -be 
required  to  work  continuously  for  more  than 
two  days.  Beld,  that  the  fact  that  a  notice 
minimoned  accused  to  work  on  a  highway  for 
three  days  consecutively  was  not  a  defense  to 
a  criminal  prosecution  for  failure  to  work  at 
all;  accused  having  made  no  objection  to  the 
sufficiency  of  the  notice,  which  was  good  for 

44S.B. 


two  days,  and  having  been  fined  only  for  two 
days'  default 

8.  Laws  1809,  p.  837,  e.  338,  requires  the  as- 
signment of  hands  to  work  on  a  road  "from 
the  body  of  the  county."  Seld,  that  an  order 
assigning  for  the  construction  of  a  new  road  all 
the  hands  liable  to  road  duty,  aud  reMding 
within  2>A  miles  of  the  nearest  portion  of  the 
road,  was  not  objectionable;  the  statute  not 
requiring  that  all  the  hands  in  the  dounty  be 
ordered  out. 

4.  Tlie  judgment  of  county  commissioners  or- 
dering the  laying  out  of  a  road  cannot  be  col- 
laterally attacked  by  one  refusiug  to  work  on 
the  highway,  either  because  the  hands  assign- 
ed thereto  are  drawn  from  the  adjoining  por- 
tion of  the  county  instead  of  the  whole,  or  be- 
cause it  does  not  provide  for  the  assessment  of 
damages. 

5.  It  is  no  defMise  to  a  prosecution  for  a  re- 
fusal to  work  on  a  highway  that  accused  has 
been  previously  assigned  to  another  highway, 
the  last  assignment  canceling  the  first 

Douglas  and  O>nnor,  JJ.,   dissenting.     * 

Appeal  from  Superior  Court,  (Catawba 
County;    Long,  Judge. 

Charles  M.  Yoder  was  convicted  of  failing 
and  refusing  to  work  on  a  highway,  and  ap- 
peals.   Affirmed. 

The  defendant  was  warranted  before  a 
Justice  of  the  peace  on  the  following  com- 
plaint: "B.  B.  McLurd,  being  duly  sworn, 
comiplalns  and  says  that  he  was  duly  ap- 
pointed overseer  by  the  board  of  commission- 
ers of  Oatawba  county,  state  of  North  (Caro- 
lina, to  open  a  public  road  in  said  county, 
Jacobs  Fork  township,  leading  from  plateau 
over  the  lands  of  Charles  Bronce  and  others 
to  a  point  on  the  King's  Mountain  Road,  near 
the  Lincoln  county  line;  that  Charles  Yoder 
has  been  duly  assigned,  is  and  was  liable 
to  work  on  said  road,  he  being  a  citizen  of 
the  said  county  of  Oitawba;  that  affiant,  at 
and  in  the  said  county  of  Cbtawba,  state 
aforesaid,  on  13th  December,  1902,  as  over- 
seer, duly  summoned  said  Yoder  to  appear 
on  the  18th,  19th,  and  20th  days  of  Decem- 
ber, 1902,  at  a  time  and  place  named  in  said 
summons,  to  work  on  said  road,  and  that  the 
defehdant  willfully  and  unlawfully  failed  to 
appear,  and  refused  to  vittii.  in  accordance 
with  said  summons,  and  failed  and  refused 
to  furnish  an  able-bodied  hand  as  a  sub- 
stitute, with  the  Implement  directed,  and 
failed  and  refused  to  pay  the  one  dollar  as 
prescribed  by  the  statute,  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state."  The  Justice  issued  his  warrant 
against  the  defendant  "to  answer  the  above 
complaint"  He  was  found  guilty,  and  fined 
$2  and  costs,  from  which  he  appealed  to  the 
superior  court  In  that  court  be  was  found 
guilty  by  the  Jury,  fined  $2  and  costs,  and 
appealed. 

S.  J.  Ervin,  Self  &  Whitney,  and  B.  B. 
Cline.  for  appellant  L.  L.  Witherapoon  and 
the  Attorney  General,  for  the  State. 

CLARK,  a  J.  (after  stating  the  facts). 
The  motion  to  quash  was  properly  denied. 
The  affidavit  contains  every  allegation  neces- 
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sary  In  a  proceeding  to  enforce  a  penalty 
for  failure  to  work  the  roads.  It  descrlbea 
the  road,  names  the  county  wherein  It  lies, 
alleges  that  the  person  summoning  the  de- 
fendant was  overseer  of  that  particular  toad; 
that  the  defendant  was  a  citizen  of  that 
county,  liable  to  work  on  said  road,  and  duly 
assigned  thereto,  and  that  he  had  been  duly 
summoned  (giving  time  and  place);  that  he 
willfully  and  unlawfully  failed  to  appear 
and  refused  to  work— and  also  negatives  the 
payment  of  one  dollar.  Technical  and  criti- 
cal fullness  are  not  expected  in  proceedings 
of  this  pature,  bat  this  affidavit  contains  all 
that  could  be  desired  to  give  the  defendant 
the  fullest  information  of  the  charge  against 
him,  which  Is  the  only  object  of  the  com- 
plaint. Its  terms  were  adopted  by  the  war- 
rant Issued  thereon,  and  come  up  fully  to 
all  the  requirements  as  set  out  In  the  follow- 
ing cases:  State  t.  Smith.  98  N.  C.  747,  4 
S.  B.  617;  State  v.  Pool,  106  N.  a  698,  lO 
S.  B.  1033;  State  v.  Neal,  109  N.  a  858, 
13.  S.  E.  784;  State  ▼.  Covington,  125  N. 
C.  641,  34  a  B.  272.  "The  affidavit  and  war- 
rant, in  contemplation  of  law,  are  one,  if  one 
Is  referred  to  by  the  other"  (as  was  here  the 
cabe).  State  t.  Davis,  111  N.  0.  729,  16  S. 
B.  S40;  State  t.  Sykes,  104  N.  a  694,  10 
S.  Bb  191;  State  v.  Sharp,  125  N.  C,  at  page 
635,  34  S.  B.  264,  74  Am.  St  Rep.  663. 

The  defendant  places  much  stress  upon 
the  fact  that  he  was  summoned  to  work 
three  days  consecutively,  whereas  Code  1883, 
g  2019,  provides  that  the  "hands  shall  not  be 
required  to  work  continuously  for  a  longer 
time,  at  any  one  time,  than  two  days:"  This 
would  be  a  good  defense  if  the  alleged  de- 
fault was  for  failure  to  work  the  third  day, 
but  the  notice  was  good  for  two  consecutive 
days,  and  the  defendant  admittedly  paid  no 
attention  to  It,  and  did  not  do  any  work  at 
all,  leaving  the  other  citizens  assigned  to 
that  road  to  do  his  part.  They  had  a  right 
to  see  that  under  the  notice  he  worked  two 
days,  or  paid  his  $1  per  day.  The  overseer 
was  simply  theif*representative  in  enforcing 
his  pro  rata  part  of  the  work.  It  appears 
from  the  evidence  that  the  road  was  worked 
only  two  days  by  any  one  at  that  time;  that 
the  defendant  made  no  objection  that  the 
notice  specified  three  days,  or  It  might  have 
been  then  amended.  He  did  not  go  to  the 
road  at  all.  He  was  fined  $2  for  failure  to 
work  two  days,  only,  and  has  in  no  respect 
been  prejudiced  by  the  notice  being  for  three 
days.  As  a  law-abiding  citizen,  he  should 
have  attended  and  worked  two  days,  as  his 
neighbors  did,  and,  failing  to  do  so,  he  has 
no  good  ground  to  object  to  paying  $2  to 
make  his  share  of  this  public  duty  equal  to 
theirs. 

The  second  objection  was  to  the  Introduc- 
tion of  the  Judgment  of  the  county  commis- 
sioners which  ordered  this  road  laid  out,  ap- 
pointed an  overseer,  and  assigned  hands,  etc., 
and  is  without  merit  This  objection  Is 
stated  in  the  brief  to-  be  on  the  ground  that 


chapter  338,  p.  337.  Laws  1889,  required  the 
assignment  of  hands  "from  the  body  of  tht 
county."  That  means  simply  that  they  shall 
be  from  the  road  hands  of  the  county,  and 
the  order  assigning  for  the  construction  of 
the  new  road  "all  the  hands  liable  to  road 
duty,  and  residing  in  two  and  a  half  miles 
of  the  nearest  portion  of  said  road,"  is  in 
accordance  with  what  has  always  been  the 
uniform  understanding  of  the  duty  of  county 
commissioners  in  this  regard.  It. has  never 
been  understood  that  all  the  hands  in  the 
county  were  to  be  ordered  out  There  is  no 
provision  for  drawing  out  a  part  of  them,  like 
a  special  venire.  The  mode  of  assigning 
hands  Is  left  to  the  county  commissioners, 
and  In  selecting  those  hands  near  the  road, 
and  men  who  would  be  most  likely  to  be 
benefited  by  and  use  the  road,  there  was  no 
oppression.  Besides,  it  baa  been  expressly 
held  that  the  Judgment  of  the  county  com- 
missioners, ordering  the  laying  out  of  the 
road,  la  final,  unless  reversed  on  appeal,  and 
any  person  affected  could  appeal.  The  order 
cannot  be  collaterally  impeached.  State  v. 
Witherspoon,  75  N.  C.  222;  State  T.  Smith. 
100  N.  a  550,  6  S.  B.  251;  State  v.  Joyce.  121 
N.  a  610,  28  S.  B.  366.  In  this  last  case,  at 
page  611,  121  N.  a,  page  366,  28  S.  B.,  the 
court  says:  "When  the  board  of  commission- 
ers ordered  the  road  to  be  laid  out  and  con- 
structed as  a  public  county  road,  appointed 
an  overseer,  and  assigned  hands  to  him  to 
construct  the  road,  and  ordered  him  to  have 
the  work  done,  in  the  eye  of  the  law  It  be- 
came at  once  a  public  road,  and  the  hands  so 
assigned  were  as  much  bound  to  attend  and 
work  as  any  other  road  hands  in  the  county, 
and  they  could  not  question  the  regularity  of 
the  proceedings  of  the  board  in  the  matter, 
and,  if  they  refused  to  work,  they  are  liable, 
under  the  general  law,  to  indictment" 

The  other  exceptions  are  for  refusal' of  spe- 
cial Instructions.  The  first  prayer  was  a  gen- 
eral demurrer  to  the  evidence.  There  being 
evidence  tending  to  prove  the  charge,  its 
sufficiency  was  for  the  Jury.  Clark's  Code. 
(3d  Ed.)  pp.  525,  628;  Walser's  Dig.  373. 

The  second  prayer  was,  in  effect,  that.  If 
the  defendant  had  been  previously  assigned 
as  a  road  hand  to  another  road,  he  could 
not  be  assigned  to  this.  Bvery  man  liable 
to  road  duty  in  the  county  had  been  already 
assigned  to  some  road,  and.  If  the  defend- 
ant's assignment  to  the  new  road  was  illegal. 
It  would  be  impossible  to  execute  the  law— a 
most  necessary  one,  authorizing  the  coonty 
commissioners  to  lay  out  new  roads,  and 
assign  hands  to  construct  and  work  them. 
The  assignment  to  the  new  road  canceled 
the  assignment  to  the  former  road.  Whether 
the  number  of  days'  work  already  done  on 
the  first  road  must  be  deducted  from  the  total 
number  of  days  (eight)  which  a  hand  may  be 
required  to  work  in  a  year,  thus  reatrlctins 
the  number  of  days  the  defendant  can  be  re- 
quired to  work  on  the  new  road  to  tl>e  dif- 
ference, la  a  matter  not  before  ua,  though  It 
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■eems  a  reasoiiable  conatmction.  The  de- 
fendant could  not  be  reqnlred  to  work  on 
two  roads  at  the  same  time  (State  t.  Hiuton, 
131  N.  a  770,  42  S.  B.  611),  bat  he  la  not 
Indicted  for  failure  to  work  on  the  first  road 
after  being  assigned  to  the  new  road.  The 
assignment  to  the  latter  canceled  the  first  as- 
signment, as  a  matter  of  course. 

The  only  remaining  exception  Is  to  the  re- 
fusal of  the  prayer  to  instrnct  the  Jury  that, 
as  the  order  of  the  county  commission's  lay- 
ing ont  the  new  road  did  not  "provide  for 
the  assessment  of  damages,  the  same  was  ir- 
regular and  erroneous,  and  void  and  of  no 
effect"  The  order  was  irregular  and  er- 
roneous as  to  the  landowners,  If  thus  defec- 
tive, but  It  was  not  "void  and  of  no  effect," 
ao  as  to  authorize  the  defendant  to  Impeach 
It  collaterally.  He  could  not  be  Judge  and 
Jury  In  his  own  favor,  and  decide  that  the 
order  to  work  the  road  thus  laid  out  was  a 
nullity,  and  disobey  the  order.  State  v. 
Joyce,  snpra.  If  aggrieved  by  the  order  lay- 
ing ont  the  road,  and  assigning  him  as  one 
of  the  hands,  he  should  have  tested  the  valid- 
ity of  such  order  by  appealing.  Not  having 
done  so,  he  abould  have  obeyed  it 

No  error. 

D0X70LAS,  J.  (dl8s«iting).  This  was  • 
criminal  action,  tried  on  appeal  by  the  de- 
fendant from  the  Judgment  of  a  Justice  of  the 
peace.  The  following  Is  the  "complaint"  on 
whldi  the  warrant  was  Issued:  "B.  B.  Mc- 
Lnrd,  being  duly  sworn,  complains  and  says 
that  he  has  been  duly  appointed  overseer  by 
the  board  of  commissioners  of  Catawba  coun- 
ty to  open  ont  a  public  road  In  said  county, 
Jacob's  Fork  township,  leading  from  plateaa 
over  the  lands  of  Charles  Bronce  and  others 
to  a  point  on  the  King's  Mountain  Road  near 
the  Lincoln  county  line;  that  Charles  Toder 
has  been  duly  assigned.  Is  and  was  liable  to 
work  on  said  road,  he  being  a  citizen  of  the 
said  county  of  Catawba;  that  aflSant,  at  and 
in  the  said  county  of  Catawba,  on  the  13th 
day  of  December,  1902,  as  overseer,  duly 
summoned  said  Charles  Toder  to  appear  on 
the  18th,  19th,  and  20th  days  of  December, 
1902,  at  a  time  and  place  named  in  said  sum- 
mons, to  work  on  said  road;  and  that  the  de- 
fendant willfully  and  unlawfully  failed  to  ap- 
pear and  refused  to  work  in  accordance  with 
said  summons,  and  failed  and  refused  to  fur- 
nish an  able-bodied  man  as  a  substitute,  with 
the  Implement  directed,  and  failed  and  refus- 
ed to  pay  the  one  dollar  as  prescribed  by  the 
statute,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state.  B.  B. 
McLurd."  The  defendant  was  found  guilty 
both  before  the  Justice  of  the  peace  and  on 
api>eal  In  the  superior  court  The  defendant 
moved  to  quash  the  warrant  and  In  arrest  of 
Judgment  Both  motions  were  refused  by  the 
court  below,  and  are  now  before  us  on  ex- 
ceptions. 

I  think  the  motion  in  arrest  of  Judgment 


should  have  been  granted,  as  the  so-called 
complaint  does  not  charge  any  criminal 
offense.  The  warrant  simply  directs  the  ar- 
rest of  the  defendant  "to  answer  the  above 
complaint?'  Section  2017  of  the  Code  of 
1883  provides  that  "all  able  bodied  male  per- 
sons between  the  ages  of  18  and  45  years 
shall  be  required  under  the  provisions  of  this 
chapt»'  to  work  on  the  public  roads. 
•  •  •"  The  warrant,  Including  the  com- 
plaint as  a  part  thereof,  does  not  allege  a  sin- 
gle one  of  the  requisites  specified  In  the  Code. 
It  states  merely  the  legal  conclusion  that  he 
was  "duly  assigned"  and  was  "liable  to  work 
on  said  roads,  he  being  a  citizen  of  the  said 
county  of  Catawba."  The  word  "cltlien" 
might  be  construed  as. meaning  inferentlally 
that  he  was  a  male  person,  but  that  Is  only 
one  of  Its  legal  meanings,  and  It  never  can 
be  construed  to  Include  the  Idea  of  being 
able-bodied  and  between  the  ages  of  18  and 
45.  No  motion  was  made  to  amend  the  war- 
rant, although  full  notice  was  given  by  the 
motion  to  quash.  It  will  be  seen  that  the 
statute  designates  the  class  to  which  it  shall 
apply.  In  express  terms,  which  are  words  of 
limitation,  and  not  of  exception.  Now,  If  the 
statute  provided  that  ail  persons  should  be 
required  to  work  the  roads,  with  certain  ex- 
ceptions, the  case  would  be  different,  as  the 
existence  of  the  facts  creating  the  exception 
would  generally  be  matter  of  defense.  It  is 
well  settled  that  if  the  words  are  essentially 
those  of  qualification,  and  not  of  exception, 
even  If  stated  under  the  form  of  an  exception 
or  proviso,  they  must  be  alleged  by  the  state. 
In  State  v.  Norman,  13  N.  C  222,  the  distinc- 
tion Is  thus  clearly  drawn:  "We  find  in  the 
acts  of  our  Legislature  ti^o  kinds  of  provisos 
—the  one  in  the  nature  of  an  exception,  which 
withdraws  the  case  provided  for  from  the 
operation  of  the  act;  the  other,  adding  a 
qualification  whereby  a  case  Is  brought  with- 
in that  operation.  Where  a  proviso  Is  of  the 
first  kind,  it  is  not  necessary.  In  an  indict- 
ment, or  other  charge  founded  upon  the  act, 
to  negative  the  proviso;  but.  If  the  case  Is 
within  the  proviso,  it  Is  left  to  the  defendant 
to  show  that  fact  by  way  of  defense.  But  In 
a  proviso  of  the  latter  description  the  Indict- 
ment must  bring  the  case  within  the  proviso, 
for  In  reality  that  which  is  provided  for  in 
what  is  called  a  proviso  to  the  act  is  part  of 
the  enactment  itself."  This  case  has  been 
repeatedly  dted  with  approval,  and  seems 
never  to  have  been  questioned.  State  v. 
Tomllnson,  77  N.  C.  628;  State  v.  Narrows 
Island  Club,  100  N.  O.  477,  6  S.  B.  411,  e  Am. 
St  Rep.  618;  State  t.  Pool,  106  N.  C,  at  page 
700,  10  S.  E.  1033;  State  v.  Davis,  109  N.  C, 
at  page  784,  14  S.  E.  65;  State  t.  Downs, 
116  N.  O.  1064,  21  S.  B.  689. 

It  is  true,  the  penalty  Is  prescribed  In  sec- 
tion 2020  of  the  Code  of  1883,  but  that  sec- 
tion does  not  describe  the  offense,  nor  specify 
the  class  to  which  the  penalty  shall  apply,  ex- 
cept by  reference  to  other  sections,  including, 
of  course,  section  2017.    The  expresaloa  "lia- 
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ble  to  work  on  the  roads"  Is  merely  a  legal 
conclusion  ftom  facts  elsewhere  stated. 

While  I  can  find  no  case  exactly  like  that 
before  ns,  there  are  many  InTolTlng  the  same 
principle,  Inasmuch  as  they  bold  the  warrant 
or  Indictment  invalid  where  it  did  not  fully 
describe  the  oflense.  In  State  v.  Smith,  98 
N.  C.  747,  4  S.  E.  517,  It  was  held  (quoting  the 
syllabus)  that  "a  warrant  against  a  person 
for  falling  to  work  the  roads,  which  falls  to 
allege  that  the  defendant  has  been  duly  as- 
signed, and  was  liable  to  work  on  that  par- 
ticular road,  and  that  be  had  been  properly 
summoned.  Is  fatally  defective."  In  State  v. 
Baker,  106  N.  C.  758,  U  S,  B.  360,  It  was 
held  (quoting  the  syllabus)  that  "a  warrant 
charging  simply  that  the  defendant  'did  re- 
fuse to  work  tbe  public  road  after  being 
legally  warned  by  P.,  supervisor,  against  tbe 
peace  and  dignity  of  tbe  state,'  Is  Insuffl- 
cleuf  In  State  v.  Pool,  106  N.  C.  698,  10 
S.  ,B.  1033,  In  which  the  warrant  was  held 
to  be  fatally  defective,  various  defects  are 
pointed  out— among  others,  the  failure  to 
negative  the  payment  of  $1  In  lieu  of  per- 
sonal service.  In  State  v.  Neal,  109  N.  C. 
859,  13  S.  E.  784.  It  was  directly  held  that  a 
warrant  against  one  for  refusing  to  work 
on  the  public  road  was  fatally  defective  If  It 
failed  to  negative  tbe  payment  of  $1  by  the 
defendant  In  discharge  of  his  liability.  The 
acts  of  1887  (page  133.  c.  73)  and  of  1889 
(page  337,  c.  838)  do  not  affect  tbe  case  at 
bar. 

The  principle  above  stated  would  be  snfH- 
dent  to  determine  this  appeal.  But  there 
is  one  other  question  clearly  presented  in 
the  record,  as  well  as  In  the  briefs  of  coun- 
sel, that  I  think  It  better  also  to  discuss. 
The  defendant  requested  the  court,  substan- 
tially, to  charge  that  he  could  not  be  requir- 
ed to  do  double  road  duty,  by  being  assigned 
to  two  different  roads  at  the  same  time. 
This  point  bas  been  directly  decided  In 
State  v.  Hlnton,  131  N.  O.  770,  42  S.  E.  611, 
where  tbe  court  says,  "We  do  not  think  that 
the  law  Intends  to  Impose  upon  any  one  the 
double  burden  of  working  the  roads  In  dif- 
ferent districts  at  tbe  same  time."  The 
state  contends  that  this  exemption  from 
double  duty  applies  only  to  roads  already 
laid  out,  and  that  "the  law  imposes  this  ob- 
ligation upon  him  [working  on  a  new  road] 
in  common  with  other  residents  of  the 
county.  In  addition  to  his  liability  to  render 
service  In  keeping  In  repair  roads  already 
established."  We  do  not  see  the  distinction. 
Compulsory  working  on  the  roads  Is  In  the 
nature  of  taxation  and  should  be  uniform. 
as  far  as  local  conditions  will  permit  I 
tblnk  that  tbe  defendant  should  have  been 
permitted  to  show  where  and  when  he  had 
worked  on  the  public  roads  during  the  cur- 
rent year,  in  order  to  get  full  credit  for  the 
time  already  given  to  public  duty. 

CONNOR,  J^  concurs  In  tbe  dissenting 
opinion. 


atl  Vtu  44S) 

SUN  LIFE  ASSUB.  CO.  OF  CANADA  ▼, 

BAILEY. 

(Sapreme  Court  of  Appeals  of  Vlrginis.    Jojm 

11.  1903.) 

UBBL  —  PLBADINO  —  DECLARATION  —  POBU- 
CATION— INSULTING  WORDS— LIABILITY  OF 
CORPORATION  —  BVIDBNCB  —  INSTRUCTIONS 
— DAMAQBB.  , 

1.  A  declaration  which  sets  out  the  plaintiff's 
cause  of  action  with  sufficient  fullness  and 
clearness  to  appriae  the  defendant  of  the 
grounds  of  the  plaintiff's  claim,  and  to  enable 
the  defendant  to  plead  to  the  action,  is  suffi- 
deut 

2.  Publication  of  a  libel  is  snfficientiy  alleged, 
where  the  libelous  instrument  is  set  oat.  and 
accompanied  b^  the  allegation  that  the  defend- 
ant made  publication  of  it. 

3.  The  sending  of  a  letter  throngfa  tfao  mail  is 
not  a  publication.. 

4.  Pnblicntion  ma^  be  before  or  after  mail- 
ing, either  by  dictation  to  a  stenographer,  writ- 
ing out  on  typewriter,  and  subsequent  signature 
by  the  author,  or  by  making  the  contents  <^ 
tbe  letter  known  to  other  persons  either  before 
or  after  it  was  mailed. 

5.  Common-law  libel  and  an  action  for  in- 
sulting words  under  the  statute  cannot  be  blend- 
ed in  one  count;  but.  a  publication  containing 
insulting  words  may  be  declared  on  under  the 
statute,  although  it  is  libelous  at  common  law. 

6.  A  corporatlMi  can  be  held  liable  in  an  ac- 
tion under  tbe  statute  for  insulting  words  ot- 
tered or  published  by  an  agent,  and  required 
or  authorized  by  his  employment,  and  in  the 
course  of  the  business  of  the  corporation. 

7.  In  an  action  for  insulting  words,  evidence 
of  the  effect  produced  by  an  article  other  than 
that  alleged,  and  for  which  the  defendant  was 
not  shown  to  be  responsible,  Is  inadmissible. 

8.  Publication  is  au  essential  element  of  libel- 
ous defamation. 

9.  An  incomplete  statement  of  the  law  In  one 
instruction  may  be  cured  by  a  complete  state- 
ment in  another,  if,  when  the  two  are  read  and 
considered  together,  the  court  can  see  that  the 
Jury  could  not  have  been  misled  by  the  liMMm- 
plete  instruction. 

10.  Where  only  compensatory  damages  can  be 
recovered,  the  standing  of  the  defendant  does 
not  influence  the  recovery. 

Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Action  by  one  Bailey  against  tiie  Son  Ufe 
Assurance  Company  of  Canada.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

B.  Rand  Wellford  and  J.  C.  Taylor,  for 
plaintiff  In  error.  Hill  Montague,  for  defend- 
ant In  error. 

CARDWELL,  J.  The  defendant  In  error 
brought  his  action  for  defamation  against  tbe 
Sun  Life  Assurance  Company  of  Canada,  and 
recpvered  a  judgment  for  $750  damages.  The 
declaration  contains  two  counts,  the  first  of 
which  is  a  count  for  libel  at  common  law, 
and  tbe  second  for  Insulting  words  under  tbe 
statute.  To  tbe  declaration,  and  to  each  count 
thereof,  plaintiff  In  error  demurred,  the  de- 
murrer was  overruled,  and  this  ruling  of  the 
trial  court  constitutes  tbe  first  assignment  of 
error. 

The  ground  relied  on  In  the  demurrer  to  tbe 
first  count  Is  that  it  does  not  suffldentiy  allege 
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publication  of  the  libel.  Omlttliig  tbe  formal 
part  of  the  declaration,  tbe  wrong  alleged  in 
tbe  first  count  la  set  out  aa  follows:  "Falsely, 
wickedly,  and  maliciously  did  compose,  pub- 
lish, by  and  through  its  agents,  Fost^  &  Bar- 
tow, who  were  at  tlie  time  managers  of  the 
defendant's  insurance  business  for  tbe  city  of 
Klchmond  and  state  of  Virginia,  and  acting 
wltbln  the  scope  and  course  of  the  business  in 
which  said  agents  were  employed,  and  caus- 
ed to  be  published  of  and  concerning  the  said 
plaintiff,  a  certain  false,  scandalous,  malicioos, 
and  defamatory  libel,  by  means  of  a  letter 
dated  March  7,  1901,  mailed  by  said  agents 
to,  and  received  by,  said  plaintiff,  containing 
tbe  false,  scandalous,  malicioos,  defamatory, 
and  libelotis  matter  following."  This  is  fol- 
lowed by  tbe  letter  on  which  tbe  action  ]■ 
based,  and  tbe  vavaX  allegations  concluding  a 
common-law  count  for  Ubel  or, slander. 

"A  declaration  which  sets  out  tbe  plainUIfs 
cause  of  action  with  sufficient  fullness  and 
clearness  to  apprise  the  defendant  of  the 
grounds  of  the  plaintiff's  claim,  and  to  enable 
the  defendant  to  plead  to  the  action,  Is  suffi- 
cient." Guarantee  Co.  t.  National  Bank,  85 
Va.  480.  28  S.  E.  909. 

It  is  true  that  the  first  count  of  the  declara- 
tion In  this  case  sets  out  that  the  libel  com- 
plained of  consisted  of  a  letter  mailed  to  tbe 
plaintiff,  but  there  la  also  tbe  allegation  that 
there  was,  by  the  defendant,  a  publication  of 
tbe  matter  contained  in  tbe  letter,  which 
might  have  been  before  or  after  the  mailing 
of  tbe  letter,  either  by  dictation  of  it  to  a 
stenographer,  written  out  on  a  typewriter, 
and  subsequently  signed  by  tbe  author,  or 
by  making  the  contents  of  the  letter  known 
to  others  either  before  or  after  it  was  mailed, 
or  in  a  number  of  otber  ways.  Gambrlll  ▼. 
Scbooley  (Md.)  48  Aa  730,  62  L.  R.  A.  87,  86 
Am.  St  Eep.  414;  Adams  t.  Lawson,  17  Grat. 
2S0,  94  Am.  Dec.  455.  It  is  undoubtedly 
weU-recognized  law  that  the  sending  of  a  let- 
ter through  the  mail  Is  not  a  publication,  as 
tbe  sender  is  not  responsible  for  what  tbe 
recipient  does  with  the  letter  after  it  la  re- 
cdTed.  Odgen  on  L.  &  S.  161,  and  cases 
cited.  But  where  the  libelous  letter  is  set  out 
In  the  declaration,  accompanied  by  the  alle- 
gation that  the  defendant  made  publication  of 
it,  we  think  that  this  sufficiently  apprises  tbe 
defendant  of  tbe  plaintiff's  claim  to  enable 
him  to  plead  to  the  action. 

We  are  further  of  opinion  that  the  court 
did  not  err  In  overruling  the  demurrer  to  the 
second  count  The  count  as  we  have  ob- 
served, is  for  insulting  words  under  the  stat- 
ute; and  the  first  objection  made  to  it  is  that 
It  blends  or  mingles  in  one  count  a  common- 
law  libel  and  an  action  for  insulting  words. 
Tliat  tbis  cannot  be  done  is  well  settied. 
Payne  ▼.  Tancil,  98  Va.  262,  35  S.  B.  725. 
It  was,  however,  held  in  that  case  that  where 
the  count  satisfactorily  shows  that  It  was  In- 
tended to  be  a  count  under  the  statute  for 
insulting  words,  and  not  for  common-law  def- 
amation, it  is   good,   because  a  publication 


containing  insulting  words  may  be  declared 
on  under  tbe  statute,  although  it  Is  libelous  at 
common  law.  We  do  not  see  that  the  second 
count  leaves  any  room  for  doubt  that  it  was 
intended  to  be  a  count  under  the  statute  foi 
insulting  words,  and  not  for  common-law  def 
amation.      , 

The  second  objection  made  to  this  count  is 
that  it  is  an  action  against  a  corporation,  and 
that  such  an  action  will  not  lie.  This  question 
was  raised  In  this  court  for  the  first  time, 
it  would  seem,  in  Reusch  t.  Roanoke,  etc., 
C!o.,  91  Va.  634,  22  S.  E.  358,  but  it  was  deem- 
ed unnecessary  to  pass  on  it 

That  a  corporation  may  be  held  responsible 
'In  an  action  for  the  publication  of  a  libel  Is 
no  longer  an  open  question  in  tbe  United 
States  courts.  Washington  Gaslight  Co.  v. 
Lansden,  172  U.  S.  634,  19  Sup.  Ct.  296,  43 
L.  Ed.  643.  And  in  Brown  v.  N.  &  W.  Ry. 
Co.,  42  8.  B.  664,  recently  decided  by  tbis 
court,  which  was  an  action  for  the  publica- 
tion of  an  alleged  libel,  the  learned  counsel 
representing  the  defendant  did  not  Interpose 
the  defense  that  such  an  action  would  not  lie 
against  a  corporation. 

In  a  number  of  otber  cases  this  court  has, 
following  the  rules  of  construction  provided 
by  statute  (now  chapter  2  of  the  Code  of  1887, 
and  especially  the  thirteenth  subdivision  of 
section  5  of  the  chapter),  construed  the  word 
"person,"  in  a  statute,  to  include  corpora- 
tions as  well  as  natural  persons  for  civil  pur- 
poses. City  of  Lynchburg  v.  N.  &  W.  Ry. 
Co.,  80  Va.  243,  60  Am.  Rep.  592,  and  cases 
cited. 

Now  that  corporations  are  allowed  by  law 
to  transact  practically  every  business  that 
may  be  carried  on  by  an  individual,  and  may 
be  held  responsible,  as  is  well  settied,  in  an 
action  for  the  publication  of  a  libel  by  or 
tbrougb  their  agents,  we  can  see  no  good 
reason  why  they  shonld  not  be  held  liable  in 
an  action  under  the  statute  for  insulting 
words  uttered  or  published  by  an  agent  act- 
ing within  the  scope  of  tils  employment  and 
in  the  course  of  the  business  of  tbe  corpora- 
tion. 

In  Railroad  Company  t.  Qulgley,  21  How. 
202,  16  L.  Ed.  73,  tbe  opinion  by  Campbell, 
J.,  says:  "Tbat  for  acts  done  by  the  agents 
of  a  corporation, '  either  in  contractu  or  in 
delicto,  in  the  course  of  its  business  and  of 
their  employment,  the  corporation  Is  respon- 
sible as  an  individual  is  responsible  under 
similar  circumstances." 

At  tbe  trial  of  this  cause,  defendant  in 
error  (plaintiff  below)  introduced  in  evidence, 
without  objection  by  plaintiff  in  error,  an 
article  published  in  tbe  Prospect  a  news- 
paper published  in  Richmond,  Va.,  and  At- 
lanta, Ga.,  and  subsequently  introduced  S.  H. 
Pulliam  as  a  witness,  who  was  asked,  over 
the  objection  of  plaintiff  in  error,  whether 
the  article  In  the  Prospect  altered  his  opin- 
ion of  the  defendant  in  error,  to  which  the 
witness  replied,  "Why,  yes;  X  thought  that 
was  something  against  blm."    Then  follow- 
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ed  other  qaestlons  to  and  answers  by  the 
witness  touching  the  article  in  the  Prospect, 
and  to  all  of  which  plaintlfl  In  error  strenn- 
ously  objected. 

While  plaintiff  in  error  made  no  objectloii 
to  this  newspaper  article  being  read  to  the 
jnry,  regarding  it  as  having  no  relevancy  to 
the  case,  as  the  libel  set  out  in  the  declara- 
tion had  nothing  whatever  to  do  with  the 
article  in  question,  or  connection  with  it, 
when  it  came  to  the  eramlnation  of  the  wit- 
ness Pulliam  as  to  the  effect  the  article  had 
upon  his  opinion  of  the  defendant  in  error, 
very  naturally  objection  was  made  to  the 
admission  of  this  evidence,  and  it  was  clear- 
ly error  to  admit  it;  no  evidence  whatever 
having  been  introduced  to  show  or  tending 
to  show  that  the  plaintiff  in  error  was  re- 
sponsible for  the  publication  of  the  news- 
paper article. 

The  question  raised  by  the  second  bill  of 
exceptions  was  waived  by  the  oral  argument 
here. 

The  third  is  to  the  granting  of  Instrnctlons 
asked  by  the  defendant  In  error,  the  refusal 
of  the  court  to  grant  instructions  asked  by 
the  plaintiff  in  error,  and  to  the  giving  of 
instructions  by  the  court  in  lien  of  others 
asked. 

Defendant  In  error's  third  Instruction  Is 
as  follows: 

"The  court  Instructs  the  Jury  that  'malice,* 
in  a  legal  sense,  means  any  wrongful  act 
done  willfully  or  purposely;  and  the  Jnry 
are  instructed  that  if  they  believe  from  the 
evidence  that  Foster  &  Bartow,  the  man- 
agers of  the  defendant's  business  In  the  state 
of  Virginia,  wrote  the  letter  charged  In  the 
declaration  within  the  scope  of  their  employ- 
ment, and  said  letter  was  libelous,  intention- 
ally, without  any  Just  cause,  the  Jury  will 
infer  malice  therefrom,  and  must  find  for  the 
plaintiff," 

We  do  not  think  that  this  Instruction,  as 
plaintiff  In  error  contends,  took  from  the 
Jury  the  privilege  of  saying  whether  the  let- 
ter was  libelous  or  not,  and  told  them  they 
must  infer  malice  if '  they  believed  it  (the 
letter)  was  written  intentionally  and  without 
any  just  cause,  etc.;  but,  clearly,  the  in- 
struction makes  malice  alone  the  criterion  of 
the  right  of  recovery,  leaving  wholly  out  of 
view  the  question  of  publication— an  essen- 
tial element  of  a  libelous  defamation. 

Where  the  court  undertakes  to  state  a  case 
upon  which  the  plaintiff  should  recover,  It 
must  state  a  complete  case,  and  embrace  all 
the  elements  necessary  to  support  a  verdict. 
It  is  true  that  an  incomplete  statement  of 
the  law  in  one  instruction  may  be  cured  by 
a  complete  statement  of  it  in  another.  If, 
when  the  two  are  read  and  considered  to- 
gether, the  court  can  see  that  the  Jury  could 
not  have  been  misled  by  the  Incomplete  In- 
struction. Washington,  etc.,  Ry.  Co.  v. 
Quayle,  95  Va.  741,  30  S.  B.  391.  But  that 
Is  not  the  case  here.  The  defect  In  the  In- 
structiou  under  consideration  Is  not  cured  by 


a  complete  statement  ot  the  law  in  anotbei 
instruction.  Therefore,  we  cannot  say  that 
the  Jury  could  not  have  been  misled  by  the 
Incomplete  instruction. 

The  refusal  to  give  plaintiff  in  error's  In- 
struction numbered  2,  and  the  giving  of  In- 
struction "c"  In  lieu  thereof.  Is  assigned  as 
error. 

It  was  sought  by  Instruction  No.  2  to  have 
the  Jury  told  that  If  they  believed  from  the 
evidence  that  the  duty  of  the  author  of  the 
letter,  Mr.  Bartow,  as  an  agent  of  the  defend- 
ant company  (plaintiff  In  error),  did  not  re- 
quire or  authorize  him  to  write  the  letter  sued 
on,  but  that  it  was  ids  personal  act,  outside 
of  the  scope  of  his  duty  to  the  defendant, 
and  written  because  be  felt  angered  and  ag- 
grieved at  what  he  conceived  to  be  the  bad 
treatment  of  him  by  the  plalntUf,  they  should 
find  for  the  defendant;  and  Instmction  "c," 
given  In  lieu  of  that  instmction,  is  as  follows: 
"If  the  Jury  believe  from  the  evidence  that 
the  letter  sued  on  was  the  i)ersonal  act  of 
Mr.  Bartow,  and  outside  of  the  scope  of  his 
duties  as  agent  of  the  defendant,  and  written 
by  him  because  he  felt  angered  and  aggriev- 
ed at  what  he  conceived  to  be  the  bad  treat- 
ment of  him  by  the  plaintiff,  they  must  find 
for  the  defendant" 

While  there  is  practically  no  very  material 
difference  In  the  two  instructions,  the  Instruc- 
tion No.  2,  as  asked,  more  clearly,  we  think, 
drew  the  distinction  between  the  drcum- 
stances  under  which  a  corporation  Is  liable 
for  the  acts  of  its  agent,  and  those  under 
which  it  is  not  liable.  It  explained  the  mean- 
ing of  the  term  "scope,"  as  used  In  the  pre- 
ceding instruction,  by  telling  the  Jury  that  the 
defendant  was  not  liable  imless  the  duty  of 
Mr.  Bartow  either  required  or  authorized  Ihe 
writing  of  the  lettw  sued  on;  and,  as  this 
ground  was  not  covered  by  any  other  Instruc- 
tion, the  instruction  No.  2  should  have  been 
given  as  asked. 

The  court  gave  in  ilea  ot  Instruction  "a." 
asked  for  by  the  defendant  In  error  (plaintiff 
below)  the  following:  "The  Jury  are  instruct- 
ed that  It  is  not  incumbent  upon  the  plaintiff 
to  prove  any  special  damages,  and.  If  they 
find  for  the  plaintiff,  they  shall  find  such 
damages  as  they  think  he  is  entitled  to  under 
all  the  circumstances  as  shown  in  the  evi- 
dence. And  in  ascertaining  the  damages, 
they  may  consider  the  plalntifrB  standing, 
and  that  of  the  defendant" 

The  court  had  properly  In  another  instruc- 
tion told  the  Jury  that  this  action  being 
against  the  defendant  corporation,  of  which 
the  writer  of  the  letter  sued  on  was  Qie 
agent,  they  could  not  give  punitive  or  exem- 
plary damages  unless  they  believed  from  the 
evidence  that  the  alleged  libel  of  the  agent 
was  dther  authorized  by  the  defendant,  or 
was  subsequently  ratified  by  it;  and  there 
being  no  evidence  whatever  tending  to  show 
that  the  defendant  (plaintiff  In  error>  either 
authorized  or  ratified  the  act  of  Bartow  li; 
writing  and  mailing  the  letter  sued  on,  but, 
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on  the  contrary,  the  evidence  being  distinct 
and  uccontradlcted  that  the  company's  chief 
officers  knew  nothing  of  the  writing  of  the 
letter  until  the  institution  of  this  suit.  It  was 
clearly  erroneous  to  tell  the  Jury  that,  in  as- 
certaining the  damages  they  might  allow  the 
plaintiff,  the  standing  of  the  defendant  com- 
pan7  might  be  considered. 

Whatever  might  hare  been  the  standing  of 
the  defendant,  as  disclosed  by  the  evidence, 
it  had  nothing  whatever  to  do  with  the  ques- 
tion as  to  wliat  actual  or  compensatory  dam- 
ages, if  any,  the  plalntifr  was  entitled  to  re- 
cover. N.  &  W.  By.  Co.  T.  Lipscomb,  90  Va. 
137,  17  S.  E.  809,  20  h.  B.  A.  817;  N.  &  W. 
Ry.  Co.  V.  Neely,  91  Va.  589,  22  S.  B.  867; 
Lakeshore  By.  Co.  v.  Prentice,  147  U.  S.  101, 
IS  Sup.  Ct.  261,  87  I/.  Ed.  97. 

As  the  case,  for  the  reasons  stated,  bais  to 
be  remanded  for  a  new  trial,  we  deem  it  Inex- 
pedient to  express  any  opinion  upon  the  evi- 
dence, except  as  we  have  found  It  necessary 
to  do  so  in  i>asstng  upon  the  instructions 
given  and  refused. 

The  Judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded  for  a  new 
trial  to  be  had  In  accordance  with  the  views 
herein  expressed. 

(101  Va.  406) 

MABTIN'S  ADM'B  t.  BIOHMOND,  V.  ft  P. 
B.  CO. 

(Supreme  Coart  of  Appeals  of  Virginia.    June 
11,  1903.) 

WITNBSSllS— EXAMINATION— APPaAL-RBVIIIW 

— riNDINQS  OF  JUDOB— RAILROADS— 

ACCIDBNT  AT  CROSSINa. 

1.  After  a  witness  has  been  cross-examined 
respecting  a  former  statement  made  by  him,  the 
party  wli^  called  him  has  a  right  to  re-examine 
him  as  to  the  same  matter,  and  to  introduce  in 
rebuttal  evidence  to  support  him. 

2.  When  a  case  at  law  is  decided  without  the 
intervention  of  a  Jury,  and  a  party  excepts  to 
the  decision  on  the  ground  tiiat  it  is  contrary 
to  the  evidence,  and  the  evidence,  not  the  facts. 
Is  certified,  the  judgment  of  the  trial  coart  will 
be  given  tiie  same  effect  as  if  it  were  the  ver- 
dict of  a  jury. 

8.  Evidence  in  action  for  injuries  at  railroad 
crossing  held  insufficient  to  show  negligence  on 
the  part  of  defendant. 

Error  to  Circuit  Court,  Stafford  County. 

Action  by  Blartln's  administrator  against 
the  Bichmond,  Fredericksburg  &  Potomac 
Railroad  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Wm.  D.  Carter  and  A.  T.  Embrey,  for 
plaintiff  in  error.  Leake  ■&  Carter  and  St 
Geo.  Fitshugh,  for  defendant  In  error. 

BUCHANAN,  J.  Upon  the  first  trial  of 
this  cause  there  was  a  verdict  in  favor  of 
the  plaintiff,  wlilcb  was  set  aside  uimn  mo- 
tion of  the  defendant,  and  a  new  trial  grant- 
-ed.  Upon  the  second  trial,  all  matters  of 
law  and  fact  having  been  submitted  to  the 
-court.  It  gave  Judgment  for  the  defendant. 
To  that  judgment  this  writ  of  error  was 
41  warded. 

The  act'on  of  the  court  setting  aside  the 


verdict  of  the  Jury  upon  the  first  trial  is  as- 
signed as  error. 

One  of  the  material  questions  in  the  case 
was  whether  or  not  the  defendant's  train 
gave  any  warning  of  its  approach  to  the  pub- 
lic crossing  where  it  ran  Into  the  vehicle  In 
which  the  plaintiff's  Intestate  was  riding,  and 
caused  the  injuries  complained  of.  The 
plaintiff  had  intiroduced  evidence  which  tend- 
ed strongly  to  prove  that  no  such  warning 
had  been  given.  The  defendant,  in  sustain- 
ing that  issue  on  its  part.  Introduced  a  wit- 
ness who  testified  positively  that  such  warn- 
ing was  given.  Upon  the  cross-examination 
of  the  witness  the  foundation  was  laid  for 
his  Impeachment  by  showing  that  he  had 
stated  at  the  time  of  the  accident  that  no 
warning  was  given,  and  in  rebuttal  the  plain- 
tiff Introduced  a  witness  who  testified  to  such 
contradictory  statement  After  the  plaintiff 
had  closed  his  evidence,  the  defendant  intro- 
duced a  witness  to  contradict  the  plaintiff's 
witness  on  this  point,  but  the  court  upon  the 
plaintiff's  objection,  refused  to  permit  the 
witness  to  testify. 

The  rejected  evidence  was  clearly  admissi- 
ble, and  the  court  erred  in  not  receiving  it, 
unless,  as  the  plaintiff  insists,  the  time  and 
circumstances  under  which  It  was  offered 
Justified  the  court  In  rejecting  it  The  bill 
of  exceptions  taken  upon  the  court's  refusal 
to  receive  the  evidence  discloses  fully  the 
circumstances  under  which  the  evidence  was 
offered  and  rejected,  and  Is  as  follows: 

"Be  It  remembered  that  during  the  trial 
of  tills  case  Jesse  Stone,  Sr.,  was  called  as 
a  witness  for  the  defense,  and  among  other 
things  testified  as  follows  on  cross-examina- 
tion by  plaintiff: 

"  'Q.  Did  you  see  Mr.  JTett  there-John 
Jett? 

"  'A.  I  don't  remember  whether  I  did  or 
not 

"  'Q.  He  testified  that  he  saw  you  there. 

"  'A.  Well  be  might  have  seen  me  some 
time  after  the  accident  happened,  but  be  was 
not  there  when  the  accident  happened. 

"  'Q.  Did  you  have  any  conversation  with 
blm,  Mr.  Stonet 

"'A.  I  do  not  remember. 

'"Q.  When  he  run  up,  didn't  he  say  to 
yon,  "Mr.  Stone,  what's  the  matter?" 

"'A.  He  might  have  done  It  I  don't  re- 
member. 

"  'Q.  And  did  you  or  not  reply  that  the 
Martins  were  killed  by  the  train  that  run 
up  on  them  and  did  not  give  them  any 
warning? 

"  'A,  No,  Sir. 

"  'Q.  Ton  didn't  say  that  to  John  Jett? 

"•A.  No,  sir;  I  didn't  I  could  not  have 
aald  that  after  hearing  that  whlstie.* 

"Bedlrect  Examination. 

"By  counsel  for  defendant 

"'Q.  If  Mr.  Jett  should  state  that  yon 
made  any  such  remarks  to  him,  would  It  be 
the  truth  or  a  lie? 
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•"A.  It  would  be  an  untruth,  because  I 
did  not  make  it  And,  more  than  that,  here 
(8  my  boy  here  present,  who  was  right  there 
irlth  me  at  the  time,  right  by  my  side  the 
■ifhole  time.  I  am  not  Interested  in  this  case 
at  all.  I  am  Just  here  to  tell  what  I  know 
about  it' 

"Conway  Chichester,  a  witness  for  tbe 
plaintiff,  after  the  defendant  had  completed 
its  testimony  in  chief,  was-  called  again  in 
rebuttal,  and,  having  finished  his  evidence 
in  rebuttal,  he.  was  (questioned  as  follows: 

"  'Q.  Do  you  know  the  condition  that 
crossing  was  in  before  this  accident— I  mean 
as  to  the  road? 

"Whereupon  defendant  objects  to  this 
question  and  answer,  because  It  was  not  evi- 
dence la  rebuttal,  but  evidence  in  chief,  this 
ground  having  been  gone  over  by  the  plain- 
tiff in  his  testimony  in  chief.  The  court  sus- 
tained the  objection,  remarking  that  the  prac- 
tice bad  grown  so  loose  as  to  the  time  and 
order  in  which  testimony  could  be  introduced 
that  it  was  hard  to  draw  the  line,  and,  for 
itself,  would  be  glad  to  go  back  to  the  strict 
common-law  rule,  which  was  well  under- 
stood and  well  defined;  tliat,  since  the  point 
had  been  raised,  the  court  would  adopt  In 
this  trial  the  strict  rule,  and  apply  it  to  each 
side.  The  plaintiff  then  introduced  no  fur- 
ther testimony. 

"Whereupon  the  defendant  Introduced  as  a 
witness  Jesse  Stone,  Jr.,  who  was  with  his 
father  (Jesse  Stone,  Sr.)  on  the  day  and  at 
the  scene  of  the  accident  when  Mrs.  Martin, 
the  plaintiff's  intestate;  was  killed,  and  who 
had  been  regularly  summoned  as  a  witness, 
and  had  been  in  attendance  at  the  trial,  bnt 
up  to  this  time  had  not  been  put  on  the 
stand;  the  said  Stone,  Jr.,  being  now  called 
to  prove  that  Stone,  Sr.,  did  not  say  at  the 
scene  of  the  accident  to  John  Jett  (as  testified 
by  Jett)  that  the  railroad  company  had  killed 
Mrs.  Martin  without  giving  any  warning,  the 
said  John  Jett  having  previously  testified  as 
follows  on  this  head,  viz.: 

"'Q.  You  testified  yesterday,  did  yon  not, 
that  you  were  at  the  scene  of  tbe  accident  a 
short  while  afterwards? 

"  'A.  Yes,  a  short  while. 

"  'Q.  Did  yoo  or  not  see  Mr.  Jesse  Stone 
there,  who  also  testiHed? 

"  'A.  I  did,  and  talked  with  him. 

"  'Q.  What  did  he  say,  Mr.  Jett? 

"'A.  Well,  the  word  I  replied  to  him,  I 
said,  "How  in  the  world  did  tlila  thing  hap- 
pen 7*  Well,  he  said,  "They  didn't  give  any 
alarm  coming  down  by  that  whistle  board." 
He  repeated  those  words  to  me. 

"  'Q.  Re  told  you  that  a  few  minutes  after 
tbe  accident? 

"•A.  Yes,  sir. 

"  'Q.  That  who  did  not  give— the  company? 

"  'A.  That  the  trahi  did  not  give  any  alarm 
coming  down  at  the  cut  there— the  whistle 
post 

"  'Q.  Are  you  sure  of  that? 

••A.  Yes,  sir.* 


"The  plaintiff  objected  to  the  Introduction 
of  said  Stone,  Jr.,  because  this  evidence  was 
not  strlctiy  in  rebuttal,  because  the  defend- 
ant had  asked  Stone,  Sr.,  during  bis  exam- 
ination in  chief,  and  before  Jett  bad  testi- 
fied, if  Jett  should  make  any  such  statement 
would  it  be  tbe  truth  or  a  lie,  and  the  said 
Stone,  St.,  had  stated  in  reply  that  It  w^ uld 
be  an  untruth;  and  because  Jett  bad  been 
examined  by.  the  plaintiff  on  this  point  to  re- 
but this  denial  of  Stone,  Sr. 

"The  court  sustained  the  objection  of  the 
plaintiff,  and  refused  to  admit  the  testimony 
of  Stone,  Jr.,  to  which  ruling  of  the  court 
the  defendant  excepted,  and  tenders  tills,  hia 
bill  of  exception,  and  asks  tliat  the  same  be 
sealed,  signed,  and  enrolled;  which  Is  accord- 
ingly done." 

The  contention  of  the  plaintiff  is  that  the 
court  was  Justified  in  rejecting  the  evidence 
of  Stone,  Jr.,  under  the  strict  rules  of  evi- 
dence which  it  was  applying  upon  the  de- 
fendant's motion  as  to  the  order  in  which  tes- 
timony should  be  introduced,  since  tbe  de- 
fendant bad,  in  Its  evidence  in  chief,  gone 
into  the  question  upon  which  It  sought  to  In- 
troduce Stone,  Jr.,  In  rebuttal.  This  conten- 
tion is  not  sustained  by  the  facts.  Tbe  de- 
fendant, In  its  evidence  in  chief,  had  Intro- 
duced no  testimony  to  sustain  the  witness 
(Stone,  Sr.)  whom  the  plaintiff  sought  to  Im- 
peach. Upon  redirect  examination  it  Inquir- 
ed further  into  tbe  alleged  contradictory 
statements  made  by  him.  This  it  clearly  bad 
the  right  to  do.  The  process  of  explaining 
away  discrediting  evidence  belongs  natural- 
ly in  the  re-examination.  The  same  principle 
applies  to  a  discrediting  by  prior  inconsistent 
statements;  after  a  witness  has  been  cross- 
examined  respecting  a  former  statement 
made  by  him,  the  party  who  called  him  has 
the  right  to  re-examine  him  as  to  tbe  same 
matter.  1  Greenleaf  on  Ev.  (16th  Ed.)  H 
407,  466a.  Under  the  strictest  rales  as  to  tbe 
order  in  which  testimony  ought  to  be  Intro- 
duced, the  evidence  of  Stone,  Jr.,  was  clear- 
ly admissible.  Not  only  was  it  admissible, 
but  It  was  very  material.  It  tended  to  sos- 
taln  the  defendant's  contention  on  one  of  tbe 
vital  Issues  in  the  case,  and,  the  court  bav- 
ing  erred  in  excluding  it;  such  erroneous  ml- 
Ing  was  good  ground  for  setting  aside  tbe 
verdict  of  the  Jury  and  granting  a  new  trial. 

This  brings  us  to  the  consideration  of  the 
errors  assigned  to  the  action  of  the  court  up- 
on the  second  trial.  Upon  that  trial  all  mat- 
ters of  law  and  fact  were  submitted  to  tbe 
court  for  its  decision  and  Judgment.  No  ex- 
ceptions were  taken  to  the  court's  action  upon 
that  trial  except  to  its  Judgment  in  favor 
of  the  defendant  which  was  asked  to  be  set 
aside  upon  the  ground  that  it  was  contrary 
to  the  law  and  the  evidence.  Tbe  only  ques- 
tion, therefore,  which  arises  upon  the  last 
trial  is  whether  or  not,  considering  the  case 
as  on  a  demurrer  to  tbe  evidence  (Code  1887, 
I  8484),  tbe  Judgment  of  tbe  court  was  con- 
trary to  tbe  evidence,  or  tbe  erldence  was 
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plainly  inaufflclent  to  aupport  It;  for  when 
t  case  at  law  is  decided  by  the  court  without 
the  intervention  of  a  jury,  and  a  party  ex- 
cepts to  the  decision  on  the  ground  that  it 
tR  contrary  to  the  evidence,  and  the  evidence, 
not  the  facts,  are  certified,  as  in  this  case,  the 
rule  of  decision  in  the  appellate  court  is  to 
give  the  Judgment  of  the  trial  court  upon  the 
evidence  the  same  effect  as  if  It  were  the 
verdict  of  a  Jury. 

The  case  made  by  the'plaintifrs  witnesses, 
briefly  stated,  was  that  on  the  morning  of  the 
accident,  which  was  in  July,  1901,  bis  in- 
testate, with  three  of  her  children  and  a  color- 
ed boy,  were  on  their  way  to  church,  travel- 
ing in  a  two-horse  Dayton  wagon;  that  when 
near  the  crossing,  and  Just  before  they  reach- 
ed the  side  track,  they  stopped,  and  all  look- 
ed up  and  down  the  track  as  well  as  they 
could,  and  listened  for  the  train,  and  neither 
saw  nor  beard  it;  that  they  then  started  for- 
ward, looking  up  and  down  the  track,  when 
they  saw  the  train  approaching;  at  this  time 
the  horses  to  the  vehicle  were  about  the 
middle  of  the  main  track,  and  the  train, 
which  was  running  about  60  miles  an  hour, 
struck  the  rear  part  of  the  wagon  causing 
the  death  of  his  intestate  and  her  two  daugh- 
ters, all  of  whom  were  sitting  on  the  rear 
seat;  that  the  crossing  was  out  of  repair, 
not  filled  up  between  the  rails;  ttiat  near  the 
crossing  were  two  mounds  covered  with 
weeds  and  bushes,  and  a  tree  not  far  from 
the  track,  which  obscured  the  view  in  the 
direction  from  which  the  train  came;  that 
no  whistle  was  blown  nor  warning  given  tm- 
Tll  the  cattle  alarm  was  sounded,  which  was 
after  the  horses  bad  gotten  on  the  main 
track. 

The  case  in  brief  made  by  the  defendant's 
witnesses  was  tbat  its  train  which  caused 
the  injuries  complained  of  was  a  newspaper 
train,  running  a  few  minutes  late,  at  55  to 
57  miles  an  hour,  which  was  about  the  speed 
fixed  by  schedule;  that  in  the  direction  from- 
wblch  the  train  came  the  track  is  straight  for 
more  than  3,000  feet,  as  to  which  there  was 
an  unobstructed  view;  that  neither  the 
mound  nor  the  tree  referred  to  in  the  plain- 
tiff's evidence  Interfered  with  the  view;  that 
the  whistle  for  the  crossing  was  blown  40  or 
50  feet  before  the  train  reached  the  whistle 
post,  over  1.250  feet  from  the  croasingr  that 
the  train  was-  within  100  yards  of  the  cross- 
ing when  the  horses  went  upon  the  track, 
too  late  to  stop  the  train;  that,  as  soon  as 
they  were  seen  upon  the  track,  the  whistle 
was  blown,  the  bell  rung,  and  the  emergency 
brake  applied. 

Prom  this  brief  statement  of  the  case  it 
win  be  seen  that  the  evidence  was  conflict- 
ing on  every  material  question. 

The  evidence  of  the  defendant,  if  tme  (and 
tiiat  was  a  question  for  the  Jury— or  the  court 
la  tills  case),  was  clearly  sufiBclent  to  show 
tbat  the  defendant  was  not  guilty  of  negli- 
gence in  the  management  of  its  train,  or, 
tf  negligent,  to  show  that  the  plaintifTs  in- 


testate was  guilty  of  contributory  negligence. 
We  are  of  opinion  that  the  Judgment  of 
the  circuit  court  should  be  affirmed. 

OARDWBLIi,  X.  absent 


CUn.  Va.  BOD 
GRAY  et  al.  v.  BUMRILL. 
(Supreme  Court  of  Appeals  of  Virginia.    Jane 
11,  1903.) 

AFFBAIi-nNmNa   OF  TRIAL  JUDOS— WILU^ 

TBSTAMKNTAHY  CAPACITY. 

1.  The  judgment  of  the  trial  court  upon  a 
submission  of  all  matters  of  law  and  fact  i* 
entitled  to  the  same  weight  as  though  rendered 
upon  the  verdict  of  a  Juty. 

2.  Upon  the  question  of  testamentary  capac- 
ity, the  burden  ia  upon  the  party  who  seeks  to 
set  up  the  instrumeut,  and  the  proof  must  be 
clear  and  convincing. 

3.  Evidence  in  a  suit  to  set  aside  a  will  held 
to  suBtain  a  finding  that  decedent  was  wanting 
ia  testamentary  capacity. 

Appeal  from  Law  and  Cliancery  Court  of 
City  of  Norfolk. 

Bill  by  B.  W.  Rumrlll  against  B.  M.  Gray 
and  others.  Decree  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Walke  &  Old  and  L.  L.  Lewis,  for  appel- 
lants. A.  P.  Thom  and  P.  J.  Morris,  for  ap- 
pellee. 

CARDWBLL,  J.  This  Is  an  appeal  from  a 
decree  of  the  court  of  law  and  cliancery  of 
the  city  of  Norfolk,  declaring  null  and  void  a 
writing  dated  the  16th  day  of  November,  1899, 
purporting  to  be  the  last  will  and  testament 
of  Joseph  B.  Rumrlll,  deceased,  late  of  the 
city  of  Norfolk,  who  departed  this  life  on  the 
29th  day  of  November,  1899,  after  having 
made  and  published  the  paper  above  referred 
to,  whereby  he  gave  his  diamond  ring  and 
gold  watch  and  chain  to  his  cousin  W.  C. 
Gray,  and  devised  and  bequeathed  all  the 
rest  and  residue  of  his  estate,  both  real  and 
personal,  after  payment  of  his  debts,  funeral 
expenses,  and  the  cost  of  a  tombstone  upon 
his  grave,  to  I)e  equally  divided  between  his 
aunt  Julia  A.  Topping  and  bis  uncle  K  M. 
Gray. 

This  alleged  will  was  probated  in  tbe  cor- 
poration court  of  the  city  of  Norfolk  on  the 
5th  day  of  December,  1809;  and  Gray  and 
Horse,  the  executors  named  therein,  qualified 
as  such. 

Upon  the  probate  of  the  will,  the  appellee 
here,  Barle  Wayne  Rumrlll,  an  Infant,  suing 
by  Ella  Miars,  his  mother  and  next  friend, 
filed  his  bill  in  the  court  of  law  and  chan- 
cery of  the  city  of  Norfolk  against  the  ex- 
ecutors and  beneficiaries  named  in  the  will, 
alleging,  among  other  things,  that  he  was  the 
only  child  and  heir  at  law  of  the  said  Jo- 
seph E.  Rumrlll;  that  the  paper  writing  which 
had  been  probated  as  the  will  of  Joseph  B. 
Rumrlll  was  not  his  will,  because  on  the  16th 
day  of  November,  1899,  the  date  of  its  ex< 
ecutlon,  and  for  a  long  time  prior  thereto, 
and  at  all  times  subsequently,  the  said  tes- 
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tator  was  of  weakened,  disordered,  and  de- 
ranged mind,  and  utterly  without  testamen- 
tary capacity;  that  the  testator  was  unduly 
controlled  and  Influenced  by  tbe  benefidarlea 
therein  named,  or  by  some  of  them.  In  the 
execution  of  the  said  will,  etc.  To  this  bill 
tbe  appellants  filed  their-  demurrer  and  an- 
swer, and  upon  a  hearing  thereon  the  demur- 
rer was  overruled,  and  an  issue  devisarit  vel 
Bon  directed. 

Upon  the  trial  of  this  issue,  the  whole  mat- 
ter of  law  and  fact  haviag  been  submitted  to 
tbe  court  without  a  Jury,  tbe  judge  who  tried 
tbe  Issue  found  against  tlie  appellants,  as  tbe 
proponents  of  the  will,  who  were  the  plain- 
tiffs In  tbe  issue,  and  entered  an  order  ac- 
cordingly, which,  with  the  evidence  Intro- 
duced, and  certain  exceptions  taken  during 
the  trial,  was  certified  to  the  chancellor,  who 
overruled  tbe  motion  of  the  proponents  of 
the  will  to  set  aside  the  Judgment  of  the  court, 
and  entered  the  decree  appealed  from,  setting 
aside  and  -annulling  tbe  alleged  vrlll. 

While  there  were  some  exceptions  taken  to 
rulings  of  tbe  court  in  the  trial  of  the  Issue 
devlsavit  vel  non,  the  real  question  in  the 
case  is,  was  the  paper  writing  purporting  to 
be  the  last  will  and  testament  of  Joseph  B. 
Rumrin,  deceased,  executed  by  bim  according 
to  tbe  forms  of  law,  at  a  time  when  be  pos- 
sessed legal  testamentary  capacity  and  was 
free  from  undue  infiuence? 

The  learned  Judge  below  rendered  his  deci- 
sion that  at  tbe  time  the  paper  was  executed 
the  testator  did  not  possess,  testamentary  ca- 
pacity. 

The  case  having  been  submitted  to  the 
court  below  for  the  determination  of  all  mat- 
ters of  law  and  fact,  its  Judgment  is  entitled 
to  the  same  weight  with  this  court  as  though 
rendered  upon  the  verdict  of  a  jury,  and  this 
court  will  not  disturb  the  finding  of  the  trial 
court  unless  It  has  plainly  decided  against  tbe 
evidence  or  without  evidence.  Reusens  v. 
Lawson,  96  Va.  293,  81  S.  E.  628,  and  author- 
ities cited. 

Tbe  facts  necessary  to  correctly  outline 
the  case  are  these:  Joseph  B.  Rumrlll  died 
at  tbe  early  age  of  38  years  as  tbe  result  of 
a  dissolute  and  Intemperate  life.  He  bad 
been  a  member  of  the  Virgiula  Pilot  Associa- 
tion, and  for  some  months  before  the  execu- 
tion of  bis  alleged  will  had  been  discharged 
or  superannuated  by  tbe  pilot  association  be- 
cause be,  could  no  longer  be  trusted  to  do 
tbe  work  of  piloting  a  ship,  the  result  of  his 
life  of  debauchery.  He  had  married  in  1887 
the  mother  and  next  friend  of  appellee,  but 
In  November,  1897,  she  sued  for,  and  on 
January,  1898,  obtained,  a  divorce  from  him. 
On  February  8,'1898,  about  one  month  after 
this  divorce  had  been  granted,  the  Infant 
appellee  was  bom.  Tbe  ground  of  tbls  di- 
vorce was  tbe  adultery  of  the  husband  and 
father  with  a  lewd  woman  Uvlng  in  a  most 
disreputable  portion  of  tbe  city  of  Norfolk, 
whom  he  had  met  in  1895,  and  cobablted 
with  until  tbe  spring  of  1899,  wben  he  was 


sent  by  his  friends  to  an  inebriate  asylum 
near  Baltimore,  with  the  hope  -of  restoring 
him  to  health  and  self-control,  but  be  le- 
turned  to  Norfolk  and  plunged  again  into  a 
life  of  debauchery.  After  a  time  he  became 
repentant,  and  anxious  for  his  former  wife 
to  remarry  him,  importuning  her  to  do  so 
on  account  of  their  child,  and  with  the  re- 
sult that  she  put  him  on  probation;  telling 
him  "that  If  he  would  go  down  and  follow 
his  business  for  three  months,  and  act  like 
a  man,  she  would  marry  him."  Finally, 
however,  from  Intemperance  and  other  caus- 
es, he  became  very  sick,  and  was  confined 
to  his  room  and  bed  on  Main  street.  In  the 
city  of  Norfolk.  There  his  former  wife  visit- 
ed him  with  their  child,  and  he  continued  to 
urge  her  to  remarry  him  on  account  of  the 
child.  He  was  all  the  time  growing  worse, 
and  on  Friday,  tbe  20th  of  October,  1899. 
Capt  Edwards,  the  bead  of  the  pilot  associa- 
tion, was,  on  account  of  RumrlU's  extreme 
Illness,  sent  for  to  see  talm.  Capt.  Edwards 
went,  and,  with  the  view  of  having  him 
cared  for,  advised  an  Immediate  marriage 
wltb  his  former  wife.  This  plan  was  adopt- 
ed, and,  at  the  request  of  Rumrlll,  Capt 
Edwards  and  one  Matthews  went  to  Mrs. 
Miars'  house.  Informed  ber  of  tbe  extreme 
situation  of  the  sick  man,  and  urged  her  to 
remarry  and  take  care  of  him.  She  consent- 
ed, and  tbe  marriage  was  fixed  for  the  next 
day,  Saturday,  October  2lBt,  at  2  o'clock  p.  m. 
Up  to  this  time  neither  the  beneficiaries 
of  this  alleged  will,  nor  any  other  of  the 
testator's  relatives,  had  taken  tbe  slightest 
Interest  In  him,  or  shown  any  concern  about 
him;  but  upon  Matthews  mentioning  that 
evening  to  E.  M.  Gray,  one  of  the  benefi- 
ciaries In  the  will,  the  proposed  marriage, 
tbe  relatives  became  greatly  Interested  and 
most  active.  On  Saturday  morning.  Topping, 
tbe  husband  of  one  of  the  beneficiaries,  went 
to  Rumrill's  room,  and  kept  watch  over  him, 
■so  that  none  of  his  former  wife's  family  or 
friends  could  see  bIm;  and  on  Sunday  morn- 
ing E.  M.  Gray,  the  other  beneficiary,  took 
him  In  a  carriage  and  carried  him  up  to  a 
room  on  Charlotte  street,  which  Mrs.  Top- 
ping had  rented.  On  that  morning,  after 
Rumrlll  had  been  removed  by  Gray  to  the 
room  on  Charlotte  street,  Mrs.  Mlars  (thus 
spoken  of  In  tbe  record  because  she  resumed 
ber  maiden  name  when  divorced)  sent  her 
brother  William  Miars  to  find  him,  and,  up- 
on inquiry  of  Gray  as  to  where  Rumrilt  was. 
Gray  replied  that  be  did  not  know;  and. 
upon  cross-examination  as  a  witness  In  this 
case.  Gray  admitted  that  he  made  this  reply 
because  he  did  not  want  Miars  to  know 
where  Rumrill  was,  and  that  be  personally 
told  Topping  that  Capt.  Edwards  was  trying 
to  get  Rumrill  remarried  to  his  former  wife, 
whereupon  Topping  went  and  kept  guard 
over  him  untU  he  (Gray)  took  him  up  on 
Charlotte  street  Mrs.  Mlars  never  knew 
where  Rumrlll  was  until  she  received  a  note 
from  him,  asking  her  to  come  to  see  him 
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on  Charlotte  street.  This  she  did,  and,  when 
she  reached  the  door  and  asked  for  him, 
admission  waa  refused  her,  and  the  door  was 
slammed  In  Mrs.  Mlars'  face.  From  that 
time  on,  no  one  who  was  anything  to  the 
Infant  appellee  waa  permitted  to  come  near 
BamrUl.  We  do  not,  however,  mention  the 
facta  as  to  how  Rumrlll  was  taken  charge 
of  and  secluded  hy  the  beneficiaries  In  his 
alleged  will  with  the  view  of  considering  the 
question  whether  or  not  he  was  unduly  In- 
fluenced to  ezequte  that  paper  (It  Is  not.  In 
the  view  we  take  of  the  case,  necessary  for 
US  to  consider  that  question),  but  as  drcum- 
atances  corroboratlye  of  tile  proof,  to  be 
later  referred  to,  that  at  the  time  his  phys- 
ical as  well  as  mental  condition  was  so  very 
weak  that  he  had  so  little  will  power,  and 
was  so  easily  influenced  that  the  last  person 
with  him  absolutely  controlled  him. 

On  November  16, 1889,  C.  H.  Ferrell,  James 

A.  Wilson,  W.  O.  Gray,  B.  M.  Gray,  and 
Mxt.  Toppbig  met  In  the  room  of  the  testa- 
tor. Just  how  this  meeting  was  brought 
about  does  not  clearly  appear.  But  when 
Qte  object  of  the  meeting  was  mentioned  to 
Bumrlll,  he  said  that  he  did  not  want  to 
make  a  will  that  day— felt  too  tired.  There- 
upon all  left  the  room,  except  Ferrell,  who 
took  a  seat  by  Rumrlll,  and  obtained  from 
blm  the  data  from  which  he  had  the  will 
written  by  a  lawyer;  and  the  next  day,  No- 
vember 16,  1899,  the  same  parties  who  were 
there  the  day  before  met  in  Bnmriirs  room, 
the  will  was  read  to  him,  and  he  affixed  his 
signature  to  the  paper.  At  the  time,  Rum- 
rlU  had  liquor  in  his  room,  and  a  glass  of 
toddy  sitting  near  him,  which  he  called  for 
Immediately  after  fixing  his  sigrnature  to  the 
paper,  and  drank  of  it 

Upon  the  question  whether  or  not  the  tes- 
tator had  testamentary  capacity  to  dispose 
of  his  estate,  it  is  well-settled  law  that,  to 
establish  such  capacity,  the  proof  must  be 
clear  and  convincing. 

In  Tucker  v.  Sandldge,  86  Va.  556,  8  S. 

B.  654,  It  i»  said:  "The  onus  probandl  Is 
upon  the  party  who  seeks  to  set  up  the  In- 
strument in  question,  and  this  from  the  fact 
that  the  propounder  alleges  that  the  paper 
offered  for  probate  Is  the  true  will  of  a  free 
and  capable  testator,  and  hence  it  devolves 
upon  him  to  make  good  his  allegation  (that 
Is,  to  prove  by  competent  testimony  that  the 
instrument  is  what  it  purports  to  be),  for  In 
every  such  case  the  conscience  of  the  court 
is  to  be  satisfied,  and  nothing  short  of  clear 
and  convincing  evidence  will  suffice.  This 
doctrine  has  been  uniformly  recognized  and 
acted  on  by  this  court"  See',  also,  Chappell 
r.  Trent,  90  Ya.  901.  19  S.  E.  314. 

Ihate  Is  absolutely  no  conflict  in  the  tes- 
timony in  this  case  that  the  testator,  Rum- 
rlll, before  his  final  Illness,  during  which  his 
'alleged  will  was  made,  had  gotten  Into  the 
condition  that  his  will  power  was  so  far  gone 
that  he  was  most  easily  influenced,  and  could 
be  led  like  a  child,  and  changed  with  his  com- 


pany. His  bad  mental  condition  during  his 
last  Illness  Is  proved  by  seven  or  eight  wit- 
nesses, besides  Dr.  Graves,  his  attending 
physician,  who  saw  him  every  day,  and  oft- 
entimes twice,  and  by  Dr.  Leigh,  who  saw 
him  a  number  of  times  as  consulting  physi- 
cian. 

Both  of  these  physicians,  of  high  standing 
in  their  profession,  testify  emphatically  that 
thci  testator  was  not  capable  of  making  a 
will;  that  his  impaired  mental  condition  was 
of  a  permanent  nature,  and  constantly  grow- 
ing worse.  The  statement  of  Dr.  Graves, 
corroborated  by  Dr.  Leigh  and  others.  Is  that 
the  progress  of  the  testator  was  downward; 
that  he  never  Improved,  but  showed  a  d.e- 
dded  diminution  in  the  power  of  recovery  or 
recuperation;  and  that  this  was  his  condition 
mentally  as  well  as  physically. 

While  It  is  conceded  that  the  testimony  of 
attending  physicians  with  respect  to  testa- 
mentary capacity  is  entitled  to  great  %elght, 
it  is  urged  that  unless  the  attending  physician 
be  present  at  the  making  of  the  will,  and  tes- 
tifies as  to  the  mental  capacity  of  the  testator 
at  that  time,  the  testimony  of  the  subscribing 
witnesses  is  to  he  preferred.  Whatever  might 
be  the  influence  of  this  argument  in  a  case 
where  it  was  not  proven  that  the  testator's 
mental  condition  before,  at  the  time  of,  and 
after  the  making  of  his  will,  until  his  death, 
was  the  same,  it  can  have  but  little,  if  any, 
force  in  this  case.  According  to  appellant's 
own  testimony,  the  testator  did  not  have  an 
exceptional  condition  of  mind  at  the  time  of 
the  making  of  his  will.  On  the  contrary, 
Mrs.  Topping,  one  of  the  beneficiaries,  testi- 
fies that  she  was  with  him  all  the  time  dur- 
ing his  last  Illness,  and  that  his  mind  never 
varied  a  single  minute.  It  is  true,  she  also 
says  that  it  was  "as  sound  as  it  could  be"; 
but,  unfortunately  for- the  credibility  of  her 
statement,  it  is  clearly  shown  that  she  did 
not  regard  his  mind  as  sound  as  she  repre- 
sented it  to  have  been,  as  she,  at  least  twice, 
at  tntervala  of  a  week,  had  approached  the 
attending  physician.  Dr.  Graves,  to  inquire 
if  he  thought  the  testator  was  competent  to 
make  a  will,  and  was  told  each  time  that  he 
was  not  Her  husband,  at  her. instance,  in- 
terviewed Dr.  Leigh  on  the  same  subject  be- 
fore the  will  was  executed,  and  received  the 
same  answer  that  was  given  by  Dr.  Graves 
to  Mrs.  Topping.  Mr.  Topping  was  also 
heard  to  declare,  when  he  was  told  of  the 
proposed  marriage  of  the  testator  to  his  for- 
mer wife,  that  Capt  Edwards  was  trying  to 
marry  this  woman  to  an  insane  man. 

Dr.  Graves  minutely  states  the  condition  of 
the  testator  mentally,  and  reaches  the  con- 
clusion that  he  was  at  no  time  during  his  last 
illness  competent  to  make  a  will,  and  he  saw 
the  testator  at  least  once  on  the  very  day 
that  the  alleged  will  was  executed.  The  sub- 
stance of  Dr.  Graves'  testimony  as  to  the  con- 
dition of  the  testator  during  his  last  illness 
is  that  physically  he  was  weak,  worn,  and 
weary,  and  In  a  general  state  of  exhaustion. 
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with  Sxei  features  and  a  sort  of  weakly 
banging  Jaw.  Mentally,  be  was  in  «  state  of 
apathy  or  lethargy— a  decided  stupor.  He 
was  Inactive,  sluggish,  morbid,  and  Inert 
His  eyes  had  some  degree  of  vacancy— Inter- 
mediate look— and  were  generally  directed  to- 
wards his  feet  There  was  an  occasional  ui>- 
liftlng  and  shifty  look  of  the  eyes  when  he 
was  aroused.  He  would  return  to  bis  con- 
dition of  stupor  as  soon  as  efforts  to  hold  his 
attention  were  relaxed.  He  took  no  part  In 
rwnversation,  except  to  give  monosyllabic  an- 
swers to  questions,  and  would,  as  soon  as  his 
attention  was  released,  relapse  into  listless- 
ness. 

This  testimony,  corroborated  by  the  other 
attending  physician,  as  well  as  by  a  number 
of  witnesses  testifying  as  to  the  physical 
and  mental  condition  of  the  testator,  la  by 
no  means  overcome  by  the  subscribing  wlt- 
nesses-to  his  alleged  will,  and  who,  practi- 
cally, only  give  it  as  their  opinion,  unaided 
by  skill  or  experience  in  such  matters,  that 
the  testator  at  the  time  was  mentally  compe- 
tent to  make  his  will 

We  are  of  opinion  that  the  decree  of  the 
lower  court,  holding  that  the  paper  propound- 
ed by  appellants  as  the  last  will  and  testa- 
ment of  Joseph  E.  Rumrill,  deceased,  is  not 
his  true  last  will  and  testament  Is  plainly 
right  and  most  be  affirmed. 


aoi  Va.  4M) 

CLINB  V.  WESTERN  ASSDR.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

11,  1903.) 

MARINB   INSURANCB-LIABILITT   OF  INSURER 
-COLUSION— POUOT. 

1.  An  insnrer  is  liable  only  for  losses  prox- 
imately occasioned  by  the  perils  insured  against 

2.  The  term  "collisiop"  in  a  contract  of  ma- 
rine insurance  means  the  act  of  ships  or  vessels 
striking  together,  and  does  not  embrace  the 
striking  of  a  sunken  or  floating  substance. 

3.  Section  32S2  of  Code  of  1887,  which  pro- 
vides that  no  failure  to  perform  any  condition 
of  an  ioKuraace  policy  or  riolation  of  any  re- 
strictive provision  thereof  shall  be  a  valid  de- 
fense in  an  action  on  the  same  unless  such  con- 
dition or  restrictive  provision  is  printed  in  type 
as  large  as  long  primer,  does  not  cover  stipu- 
lations of  a  policy  with  respect  to  risks  insured 
agqinst  which  impose  no  onus  on  the  insared. 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  James  H.  Cllne  against  the 
Western  Assurance  Company.  Judgment  for 
defendant  and  plaintiff  brings  error.  Af- 
firmed. 

Bdward  R.  Baird,  for  plaintiff  in  error. 
Hughes  &  Little,  for  defendant  in  error. 

WHITTLE,  J.  This  was  an  action  of  as- 
sumpsit on  a  policy  of  marine  insurance  cov- 
ering the  plaintiff's  interest  in  the  steam  tug 
Annie.  The  policy  was  issued  from  the  Bal- 
timore office  of  the  defendant  company,  and 
was  mailed  by  its  Agents  there  to  the  plaln- 

1 L  8m  Iniuranca,  vol.  28,  Cent  Dig.  H  UlS,  lUS. 


tiff,  who  then  resided  in  the  city  of  Rich- 
mond. 

The  contract  of  insurance  consists  of  a 
policy  In  usual  form,  with  a  rider  attached, 
and  contains  a  stipulation  that  the  provl- 
sions  of  the  rider  are  to  be  regarded  as  a 
substitute  for  those  of  tb«  policy  In  case  of 
conflict 

After  a  general  Indemnity  clause  embra- 
cing the  "hull,  tackle,  apparel  and  furniture, 
engines,  boilers,  machinery,  and  stores  of  the 
good  tug  called  the  Annie,",  there  Is  except- 
ed from  the  risks  assumed  "loss  or  dam- 
age caused  by  the  bursting  or  collapsing  of 
boiler  or  boilers,  or  the  breaking  of  ma- 
chinery, unless  caused  by  stress  of  weather, 
stranding,  burning  or  collision." 

The  trial  court  sustained  a  demurrer  to  the 
last  amended  declaration,  and  rendered  Judg- 
ment for  the  defendant.  To  that  Judgment 
a  writ  of  error  was  allowed  by  one  of  the 
Judges  of  this  court. 

The  declaration  avers  "that  the  said  tug 
Annie,  •  •  •  while  proceeding  down  the 
James  river  from  the  port  at  Richmond,  sus- 
tained injuries  whereby  her  connecting  rod, 
light-pressure  cylinder,  high-pressure  cylin- 
der, head-strap,  and  key  and  cross-head  were 
broken,  and  her  piston  rod  bent,  and  •  •  • 
that  the  injuries  aforesaid  were  caused  by 
collision  and  stress  of  weather;  that  when 
said  tug  •  •  •  was  off  Chafin's  Bluff  the 
said  tug  collided  with  some  sunken  or  float- 
ing obstruction;  that  there  was  a  freshet  and 
strong  current  in  the  river;  •  that  the  Injuries 
aforesaid  were  caused  by  such  collision  with 
such  obstruction  In  the  then  prevailing 
freshet  and  strong  current" 

It  will  be  observed  that  the  gravamen  of 
the  complaint  Is  damage  to  the  machinery, 
and  it  appears  from  the  statement  in  the 
declaration  as  to  the  manner  in  which  the 
accident  happened  that  the  proximate  cause 
of  it  was  Impact  with  the  "sunken  or  float- 
ing obstruction,"  and  not  stress  of  weather. 
If  there  had  been  no  obstruction  in  her 
course.  It  Is  quite  apparent  that  the  tug 
would  have  been  unaffected  by  "the  prevail- 
ing freshet  and  strong  current"  In  the  river. 

The  law  cannot  consider  the  causes  of 
causes,  and  an  insurer  is  only  liable  for 
losses  proximately  occasioned  by  the  perils 
insured  against;  the  maxim  being  "Causa 
proxima,  non  remota,  spectatur."  Brown's 
Leg.  Max.  217;  Insurance  Co.  v.  Reynolds, 
82  Grat  613;  Insurance  Co.  v.  Adams,  123  U. 
S.  67,  8  Sup.  Ct  68,  31  L.  Ed.  63;  Magoun  v. 
Insurance  Co.,  1  Story,  164,  Fed.  Cas.  Na 
8k»61;  Peters  y.  Insurance  Co.,  14  Pet  109. 
10  L.  Ed.  371. 

In  the  view  taken  by  this  court  of  the 
case.  It  Involves  the  consideration  of  two 
propositions: 

(1)  Was  the  disaster,  which  is  the  ground 
of  action,  caused  by  a  "collision"  within  the 
meaning  of  the  policy?    And,  if  it  was  not 

<2)  Does  the  type  statute  (Code  Va.  1887,  S 
3252)  apply  to  and  render  Invalid  the  ma- 


Digitized  by 


Google 


Va.) 


CLINE  V,  WESTERN  ASSUR.  CO. 


701 


cblnery  clause  of  the'  rider  for  the  reason 
tbat  It  Is  printed  In  type  of  smaller  size  than 
Ions  primer  type? 

It  Is  not  pretended  that  the  Injury  describ- 
ed In  the  declaration  was  caused  either  by 
stranding  or  burning,  and,  as  remarked,  the 
contention  that  it  was  proximately  caused 
by  stress  of  weather  is  not  maintainable. 

Unless,  therefore,  striking  the  sunken  or 
floating  obstruction  constituted  a  collision  in 
the  sense  of  the  policy,  there  can  be  no  re- 
covery under  the  first  proposition. 

It  must  be  borne  in  mind  tbat  the  court  Is 
dealing  with  a  contract  of  marine  insurance, 
and  it  is  in  that  relation  that  the  meaning  of 
the  term  "collision"  is  to  be  ascertained. 
Bouvler  defines  it  to  be  "the  act  of  ships  or 
vessels  striking  together,  or  of  one  vessel  run- 
ning against  or  foul  of  another."  Bouvier's 
Law  Diet  (Rawle's  Revision)  349. 

The  case  of  Richardson  v.  Burrows,  decid- 
ed in  Queen's  Bench,  December  16,  1880,  is 
precisely  in  point. 

The  action  was  on  a  marine  policy  which 
contained  the  following  clause:  "Warranted 
free  from  particular  average  (partial  loss) 
unless  the  ship  or  craft  be  stranded,  sunk  in 
collision,  or  on  fire;"  and  the  question  was 
whether  striking  a  sunken  wreck  was  a  col- 
lision within  the  meaning  of  the  policy.  Lord 
Coleridge,  who  presided  at  the  trial,  held  tbat 
It  was  not,  and  says  in  that  connection:  "It 
[collision]  means  collision  with  another  ship, 
and  does  not  mean  either  rock,  or  sand  bank, 
or  floating  wreck,  or  any  thing  but  the  ordi- 
nary meaning,  in  my  Judgment,  of  collision." 
The  case  was  not  appealed. 

In  the  case  of  Hough  v.  Head,  54  L.  J.  Q. 
B.  2&4,  the  charterers  were  operating  a  vessel 
under  a  charter  party  which  provided: 

."That  in  the  event  of  loss  of  time  by 
deficiency  of  men,  collision,  breakdown  of 
engines,  and  the  vessel  becomes  incapable  of 
steaming  or  proceeding  for  more  than  forty- 
eight  working  hours,  payment  of  hire  to 
cease  until  such  time  as  she  is  gotten  In  an 
efficient  state  to  resume  her  voyage." 

The  charterers  had  taken  out  a  policy 
against  loss  of  freight  on  the  vessel  being 
operated  under  the  charter.  The  vessel, 
while  passing  through  the  Straits  of  Magel- 
lan, struck  some  soft  substance  with  her  bot- 
tom amidships,  but  did  not  lose  headway. 
At  the  end  of  the  voyage  it  was  discovered 
tbat  her  keel  was  broken,  and  that  she  had 
become  incapable  of  steaming  for  some  time. 
Suit  was  brought  against  the  underwriters 
Cor  loss  of  freight  while  the  vessel  was  under- 
going repairs. 

Among  other  defenses,  it  was  Insisted  that 
there  was  no  collision. 

Grove,  J.,  said:  "1  am  also  in  favor  of 
the  defendant  on  the  other  two  grounds, 
though  it  is  really  unnecessary  to  say  much 
about  them.  I  think  that  what  happened 
did  not  amount  to  a  collision.  The  vessel 
probably  ran  on  to  a  bank,  and  this  was  not, 
as  It  seems  to  me,  a  collision  within  the  ordi- 


nary acceptation  of  that  term,  such  as  would 
be  the  case  if  a  vessel  struck  another  vessel 
or  other  navigable  matter,  such  as  a  raft 
*  *  *  On  these  grounds  the  defendants 
are,  in  my  opinion,  entitled  to  Judgment." 

"It  will  be  noticed  that,  in  order  to  bring 
tbe  collision  clause  into  operation,  there  must 
be  a  collision  between  the  ship  insured  and 
some  other  ship  or  vessel,  and  that  the  only 
damages  insured  against  are  (in  the  ordinary 
forms  of  the  clause)  sums  payable  to  the 
owners  of  the  latter  vessel  in  consequence 
thereof.  The  shipowner  is,  therefore,  not 
protected  against  liability  due  to  his  vessel 
running  into  a  dockwall,  breakwater,  pon- 
toon, or  anything  that  is  not  another  ship. 
Nor  even  where  there  has  been  a  collision 
between  his  ship  and  another  ship  Is  he  in- 
demnified in  respect  to  any  damages  which 
he  may,  in  consequence  thereof,  be  compelled 
to  pay  to  any  third  person."  2  Arnold  on 
Marine  Ins.  Sf  795,  796.  See,  also,  2  Marshall 
on  Marine  Ins.  bk.  1,  S  2,  p.  494;  Emerigon 
on  Ins.  (Meredith  Ed.)  p.  327;  2  Browne  on 
Civil  and  Admiralty  Law,  p.  Ill;  Everard 
V.  Kendall,  L.  R.  5  C.  P.  428;  Robson  v. 
The  Kate,  21  Q.  B.  D.  18. 

The  authorities  relied  on  by  counsel  for 
plaintiff  in  error  cannot  be  fairly  said  to  be 
in  conflict  with  the  foregoing  citations. 

Spencer  on  Marine  Collisions,  |  10,  says: 
"The  tei^m  'collision,'  in  the  strict  nautical 
and  legal  acceptation  of  the  term,  means  the 
Impinging  of  vessels  together.  Common 
usage,  however,  has  extended  the  application 
of  the  term  so  as  to  Include  the  impact  of  a 
vessel  with  other  floating  objects." 

The  author  proceeds  to  divide  collisions 
into  two  classes— those  occurring  between 
vessels  and  other  floating  objects,  and  those 
occurring  with  fixed  and  stationary  objects. 

He  quotes  the  decision  of  The  Maxey,  F. 
C.  9,894,  to  sustain  the  doctrine  that  com- 
mon usage  has  extended  the  application  of 
the  term  so  as  to  Include  the  impact  of  a 
vessel  with  other  floating  objects.  The  real 
language  of  that  opinion  is:  "This  clearly 
is  not  a  case  of  collision  within  the  nautical 
acceptation  of  that  term,  which  Imports  the 
impinging  of  vessels  together  whilst  in  the 
act  of  being  navigated.  Common  usage,  how- 
ever, applies  the  term  equally  to  cases  where 
a  vessel  is  run  foul  of  when  entirely  sta- 
tionary, or  is  brought  in  contact  with  an- 
other by  swinging  at  her  anchor." 

The  author  also  states  that  Lord  Coleridge 
held  in  Richardson  v.  Burrows,  supra,  that 
tbe  striking  of  a  ship  on  a  field  of  ice  is 
not  a  collision.  As  has  been  seen,  his  lord- 
ship's ruling  in  that  case  was  In  respect  to 
a  ship  striking  a  sunken  wreck,  and  not  a 
field  of  Ice,  as  supposed. 

In  the  concluding  paragraph  of  the  section 
the  author  says:  "Our  courts  have  repeated- 
ly held  that  actions  may  be  maintained  In 
admiralty  for  damages  arising  from  contact 
of  a  vessel  with  rafts,  and  a  variety  of  float- 
ing objects,  and  no  reason  is  epparent  why 
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these  mlstaapa  may  not  be  designated  as  col- 
lisions." 

Courts  of  admiralty  have  jurisdiction  over 
nil  torts  occurring  on  navigable  waters,  and 
the  cases  with  which  the  decisions  adverted 
to  dealt  were  marine  torts,  and  not  col- 
lision. 3  Joyce  on  Ins.  {  2252,  Is  relied  on 
to  sustain  the  contention  that,  where  a  ves- 
sel is  Insured  against  collision,  a  recovery 
may  be  had  for  an  injury  occasioned  from 
running  against  a  snag. 

The  English  case  referred  to  as  supporting 
the  text  Is  that  of  Reischur  v.  Berwick,  2 
Q.  B.  548,  decided  In  the  year  1894.  The 
language  of  the  policy  sued  on  was:  "Only 
against  risk  of  collision  (as  per  clause  at- 
tached), and  damage  received  In  collision 
with  any  object,  including  ice." 

The  court  held  that  the  first  part  of  the 
sentence  alluded  to  collisions  between  ships, 
but  allowed  a  recovery  because  the  Injury 
from  the  snag  was  embraced  by  the  lan- 
guage "collision  with  any  object." 

Llndley,  L.  J.,  says:  "The  risk  of  collision 
as  'per  clause  attached'  refers  to  collisions 
with  other  ships,  and  may  be  disregarded. 
The  other  risk  refers  to  and  includes  such  a 
collision  as  took  place  in  the  present  case, 
viz.,  a  collision  between  the  ship  insured  and 
a  snag  In  the  river  which  she  was  navigat- 
ing," 

Lopes,  Lw  J.,  says:  "This  is  a  policy  Indem- 
nifying the  insured  against  'the  risk  of  col- 
lision' (by  wtilch  I  understand  collision  wltb 
other  ships)  'and  damage  received  In  col- 
°  lislon  with  any  object.  Including  Ice.' " 

In  section  2753  of  Joyce  on  Insurance,  the 
quotation  is  from  the  case  of  Insurance  Co. 
V.  Borwick,  2  Q.  B.'279,  decided  in  the  year 
1895.  The  language  of  the  policy  there  was: 
"Against  risk  or  loss  or  damage  through 
collision  with  any  other  ship  or  vessel,  or 
ice,  or  sunken  or  floating  wreck,  or  any  oth- 
er floating  substance,  or  harbors  or  wharves, 
or  piers  or  stages,  or  similar  structures." 

The  Judge  says:  "It  Is  contended  that  the 
losses  in  the  present  case  do  not  come  within 
a  clause  Insuring  against  loss  by  collision, 
but  the  clause  In  question  here  Is  much  more 
extensive  In  its  exemption." 

Borrows  v.  Bell,  4  B.  &  C.  (10  B.  C.  L.) 
736,  was  a  case  in  which  a  vessel  coming  into 
a  crowded  harbor  during  a  storm  struck  upon 
an  anchor,  and,  springing  a  leak,  was  beach- 
ed by  the  crew.  The  question  Involved  was 
whether  that  was  a  case  of  stranding.  It  does 
not  appear  that  the  policy  contained  any- 
thing on  the  subject  of  coUlaion. 

The  remaining  authority  relied  on  It  the 
case  of  London  Assur.  Co.  v.  Campanhia,  167 
U.  S.  149,  17  Sup.  Ct  785,  42  L.  Ed.  113,  In 
which  it  was  held  that  "vessels  may  be  In 
collision  within  the  meaning  of  an  insurance 
policy  although  bnt  one  of  them  is  in  motion 
while  the  other  is  at  a  wharf,  fully  loaded, 
and  ready  to  proceed  upon  her  voyage." 

It  seems  clear  that  it  cannot  l>e  predicated 
of  the  foregoing  authorities  that  they  sustain 


the  contention  that  the  Injuries  complained  ot 
are  covered  by  the  collision  clanae  of  the  pol- 
icy In  question.  To  the  contrary,  the  deci- 
sions are  practically  unanimous  the  other  way. 

The  second  proposition  involves  the  constmc- 
tlon  of  section  3252  of  the  Code  of  Virginia 
of  1887,  which  reads  as  follows: 

"In  any  action  against  an  insurance  com- 
pany or  other  Insurer,  •  •  •  no  failure  to 
perform  any  condition  of  the  policy,  or  viola- 
tion of  any  restrictive  provision  thereof,  shall 
be  a  valid  defense  to  such  action,  unless  it 
appears  that  such  condition  or  restrictive  pro- 
vision is  printed  in  type  as  large  as  or  larger 
than  that  commonly  known  as  long  primer 
type,  or  is  written  with  pen  and  Ink  In  or  on 
the  policy." 

It  Is  Insisted  that  the  paragraph  In  the 
rider  to  the  policy  "Warranted  free  from 
claim  for  loss  or  damage  cansed  by  the  burst- 
ing or  collapsing  of  the  boiler  or  boilers,  or 
the  breaking  of  machinery,  unless  caused  by 
stress  of  weather,  stranding,  burning  or  co^ 
lislon,"  is  invalid,  because  it  Is  printed  in 
smaller  type  than  that  prescribed  by  statute. 

It  may  be  remarked  .that  the  paragraph  in 
question  and  the  general  Indemnity  clause  are 
printed  in  the  same  type.  So  there  la  notit- 
Ing  in  the  circumstance  that  the  machinery 
clause  is  in  smaller  type  than  long  ^Imer 
type  to  indicate  a  purpose  on  the  part  of  the 
Insurer  to  mislead  the  insured  with  respect  to 
the  provisions  of  that  clause. 

The  statute  in  terms  specifies  "conditions" 
and  "restrictive  provisions,"  which  Impose  up- 
on the  insured  the  performance  of  some  func- 
tion the  nonperformance  of  which  woold  de- 
feat a  recovery  in  an  action  on  the  policy, 
provided  such  "condition"  or  "restrictive  pro- 
vision" is  printed  in  type  of  the  size  reqnlred. 
or  is  written  with  pen  and  ink.  It  can  have 
no  application,  therefore,  to  the  machinery 
clause,  since  that  clause  imposes  tbe  per- 
formance of  no  duty  upon  the  insured;  and  In 
no  event  could  his  right  of  recovery  be  af- 
fected by  any  act  done  or  omitted  to  be  done 
by  him  In  regard  to  It  It  is  apparent  that 
the  policy  of  the  statute  is  to  require  such 
"conditions"  or  "restrictive  provisions"  as  im- 
pose an  obligation  upon  the  Insured  to  do  or 
to  abstain  from  doing  some  act  to  be  so  plainly 
printed  as  not  to  escape  observation.  Other- 
wise, as  experience  has  proved,  his  right  <rf 
recovery  might  be  defeated  by  the  neglect  to 
perform  a  requirement  of  the  existence  of 
which  he  is  wholly  ignorant  In  other  worda, 
the  design  of  the  enactment  is  to  protect  the 
insured  from  being  entrapped,  by  the  aae  4^ 
small  type,  into  omitting  the  performance  of 
some  act  required  as  a  condition  precedent  to 
a  recovery,  such  as  fnmiahlng  an  appraise- 
ment proof  of  loss,  and  the  like. 

Bnt  stipulations  of  tbe  policy  with  respect 
to  the  risks  insured  against  which  impose  no 
onus  on  the  Insui-ed,  are  not  within  tbe  stat- 
ute. 

The  machinery  clause  ia  plainly  of  the  latter 
daas.    It  enjoins  no  duty  upon  the  Insured. 
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and,  with  re^tect  to  It,  he  can  be  gallty  of  no 
offense,  either  of  commission  or  of  omission, 
which  could  by  possibility  affect  hU  right  of 
recovery  In  an  action  on  the  policy. 

It  contains  a  specification  merely  of  the  loss 
or  damage  for  which  the  insurer  has  assumed 
responsibility,  and  there  can  be  no  more  rea- 
son for  holding  that  the  type  statute  applies 
to  that  clause  than  to  the  general  indemnity 
clause.  The  statute  does  not  prescribe  the 
slxe  of  type  In  which  that  class  of  stipulations 
shall  be  printed. 

The  case  of  Life  Association  7.  Berkeley, 
97  Ya.  671,  84  S.  B.  469,  is  reUed  on  as  sus- 
taining a  different  construction  of  section 
32S2,  but  the  condition  of  the  policy  construed 
in  that  case  was  distinctly  of  the  character 
proscribed  by  the  statute.  The  association  is- 
sued a  policy  on  the  life  of  F.  B.  Berkeley  for 
$2,000  (in  consideration  of  bimonthly  pre- 
miums of  $12.50),  to  be  paid  upon  the  death 
of  the  insured,  less  "any  Indebtedness  due 
the  company."  On  an  Inner  sheet  of  the 
policy,  In  One  type,  there  was  a  provision 
that  the  policy  should  be  charged  with  any 
unpaid  portion  of  a  gross  premium  of  |1,11D. 
In  other  words,  the  policy  entitled  the  bene- 
ficiary to  receive  $2,000  upon  the  death  of 
the  Insured  in  consideration  of  the  payment 
of  the  bimonthly  premlams;  whereas  the  itro- 
ylston  referred  to  required  the  payment.  In 
addition,  of  such  part  of  a  gross  premium  of 
$1,110  as  might  remain  unpaid  by  the  bi- 
monthly premiums  at  the  death  of  the  in- 
sured. The  provision  imposed  an  obligation 
not  embraced  in  the  body  of  the  policy,  which, 
if  upheld,  would  have  defeated  pro  tanto  a 
recovery  on  the  policy.  The  court  therefore 
properly  held  that  the  stipulation  was  within 
the  prohibition  of  the  statute,  and  therefore 
Invalid. 

So,  In  Bnrrnss  v.  National  Life  Ass'n,  96 
Va.  543,  82  8.  E.  49,  the  court,  after  declar- 
ing the  application  to  be  a  part  of  the  con- 
tract of  insurance,  said:  "In  the  case  at  bar 
it  1>  conceded  that  the  conditions  and  restrict- 
ive provisions  found  in  the  application,  the 
failure  to  perform  which  is  relied  on  by  the 
defendant,  in  part,  as  its  defense  to  the  plaln- 
tUTs  motion,  are  In  type  smaller  than  that 
required  by  the  statute.  The  clause  In  the 
application  obnoxious  to  this  provision  of  the 
statute  must,  therefore,  be  disregarded,  and 
the  case  'considered  as  if  no  conditions  or  re- 
strictive provisions  were  embodied  in  the  con- 
tract sued  on." 

It  was  also  insisted  on  behalf  of  defendant 
in  error  that  the  policy  became  effective  In 
Maryland,  and  for  that  reason  the  Virginia 
type  statute  does  not  apply;  but,  the  case 
having  been  dlsiwsed  of  on  other  grounds,  the 
decision  of  that  question  is  deemed  unneces- 
sary. 

In  both  aspects  of  the  case  this  court-  Is  of 
opinion  that  the  law  on  the  demurrer  is  with 
the  defendant,  and  that  the  Judgment  of  the 
trial  court  in  so  hol<itng  Is  without  error,  and 
most  be  affirmed. 
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(Supreme  Court  of  Appeals  of  Virginia.    June 
11,  1903.) 

HARRIED    WOMEN— CONTRACTS— CONnJCT   OF 
LAWS— ACTION— PLBAOINO. 

1.  A  contract  of  a  married  woman,  valid 
where  made  and  to  be  performed,  is  valid 
everywhere,  unless  she  be  domiciled  in  a  state 
where  the  law  of  the  domicile  imposes  a  total 
incapacity  to  contract  on  the  part  of  Its  mar- 
ried women. 

2.  As  to  the  remedy  upon  foreign  contracts, 
the  law  of  the  forum  governs. 

3.  Under  section  2,  Act  March  7,  1900  (Acts 
1809-1900,  p.  1240,  c.  1139),  which  provides 
that  a  married  woman  may  contract  aad  be 
contracted  with,  sue  and  be  sued,  in  the  same 
manner  aad  with  the  same  consequences-  as  if 
she  were  unmarried,  an  allegation  that  a  mar- 
ried woman  owned  separate  estate,  and  that 
the  contract  sued  on  was  made  with  reference 
to  such  separate  estate,  is  wholly  unnecessary. 

Error  to  Glrenlt  C!ourt  of  City  of  Danville. 

Action  by  Josephine  B.  Hart  against  U. 
M.  Young  and  Sadie  S.  Young.  Judgment 
for  plaintiff,  and  Sadie  8.  Young  brings  »- 
ror.    AfQrmed. 

Blackford,  HwBley  &  Blackford  and  Peat- 
ross  3c  Harris,  for  plaintiff  in  error.  Berke- 
ley 3c  Harrison,  for  defendant  in  error. 

BUCHANAN,  J.  In  February,  1901,  Jo- 
sephine B.  Hart,  the  defendant  In  error,  in- 
Btltnted  her  action  of  debt  against  H.  M. 
Young  and  Sadie  8.,  bis  wife,  upon  two 
promissory  notes.  The  notes  are  alike  In 
every  respect  except  as  to  amounts,  one  be- 
ing for  $7,000  and  the  other  for  $537.  The 
following  is  a  copy  of  the  larger  note: 

"$7,000.  Charierol,  Pa.,  April  8,  1895. 

"One  year  after  date,  for  value  received, 
we  or  either  of  us,  promise  to  pay  Josephine 
B.  Hart  or  order  the  sum  of  seven  thousand 
dollars  with  interest  at  six  per  cent  per  an- 
num at  Bank  of  Kentucky  Louisville,  Ky. 

"H.  M.  Young. 

"Sadie  8.  Young." 

There  was  a  judgment  by  default  against 
the  husband.  The  wife  made  defense,  and 
upon  the  trial  of  the  cause  all  matters  of  law 
and  fact  having  been  submitted  to  the  deci- 
sion of  the  coiut,  there  was  a  personal  Judg- 
ment against  the  wife  for  the  aggregate 
amount  of  the  notes.  To  that  Judgment  this 
writ  of  error  was  awarded  upon  the  applica- 
tion of  the  wife. 

It  appears  that  the  plaintiff,  Mn.  Hart,  aft- 
er the  death  of  her  husband,  about  the  year 
1879,  received  $4,000  or  $5,000  from  insur- 
ance policies  on  his  life,  which  she  placed  in 
the  hands  of  Mr.  Young  for  Investment  At 
that  time  both  Mrs.  Hart  and  Mr.  Young  re- 
sided in  Louisville,  In  the  state  of  Kentucky. 
About  the  year  1885  the  latter,  having  in  the 
meantime  married,  removed  to  Kansas  City, 
in  the  state  of  Missouri,  retaining  the  money 
of  Mrs.  Hart  for  the  puri>oses  of  investment, 
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ae  she  contends,  or  as  her  debtor,  as  he  In- 
sists. In  the  year  1800  Mrs.  Hart,  upon  ad- 
Tlce,  went  to  Kansas  City,  made  a  settle- 
ment with  Mr.  Young,  and  took  his  and  his 
wife's  joint  note  for  the  sum  of  $5,500,  pay- 
able at  the  Bank  of  Kentucky  in  Louisville, 
state  of  Kentucky,  July  1,  1890.  The  note 
was  not  paid,  and  in  January,  1891,  the  par- 
ties, by  agreement,  met  in  Chicago,  in  the 
state  of  Illinois,  where  Young  and  his  wife 
made  and  delivered  three  promissory  notes 
of  equal  amounts  for  the  balance  due  on  the 
Kansas  City  note,  which  were  all  payable  In 
the  city  of  Chicago.  Young  and  wife,  after 
residing  in  the  last-named  city  for  some 
time,  removed  to  Charleroi,  in  the  state  of 
Pennsylvania,  where  the  notes  in  suit  were 
made  and  delivered  by  Young  and  wife  to 
the  agent  of  Mrs.  Hart  for  the  principal  and 
interest  due  on  the  Chicago  notes,  which 
were  then  and  there  surrendered. 

At  the  time  the  notes  sued  on  were  made, 
there  Is  no  question  that  the  state  of  Penn- 
sylvania was  the  actual  domicile,  if  not  the 
legal  domicile,  of  Young  and  wife.  The  ca- 
pacity of  the  wife  to  make  the  notes  is  put 
in  Issue  by  the  pleadings.  She  insists  tliat 
the  debt  for  which  the  notes  were  given  was 
her  husband's  debt,  and  that  she  was  mere- 
ly surety  thereon,  and  that  neither  under  the 
laws  of  Pennsylvania,  where  the  notes  were 
made  and  delivered,  nor  under  the  laws  of 
Kentucky,  where  they  were  to  be  paid,  were 
they  valid  contracts  as  to  her. 

By  the  Pennsylvania  act  of  June  8,  1893 
(Act  No.  281,  p.  344),  it  is  provided  by  sec- 
tion 1  "that  hereafter  a  married  woman  shall 
have  the  same  rights  and  powers  as  an  un- 
married person  to  acquire,  own,  possess, 
contract,  use,  lease,  sell  or  otherwise  dis- 
I)ose  of  any  property  of  any  kind,  real,  per- 
sonal or  mixed,  and  either  possession  or  ex- 
pectancy, and  may  exercise  the  said  right 
and  power  in  the  same  manner  and  to  the 
same  extent  as  an  unmarried  person,  but  she 
may  not  mortgage  or  convey  her  real  prop- 
erty unless  her  husband  Join  in  such  mort- 
gage or  conveyance." 

Section  2  of  the  act  provides  that  "here- 
after a  married  woman  may  In  the  same 
manner  and  to  the  same  extent  as  an  unmar- 
ried person  make  any  contract  in  writing  or 
otherwise,  which  is  necessary,  appropriate, 
convenient  or  advantageous  to  the  exercise 
and  enjoyment  of  the  rights  and  powers 
granted  by  the  foregoing  section,  but  she 
may  not  become  accommodation  endorser, 
maker,  g^uarantor,  or  surety  for  another,  and 
she  may  not  execute  or  acknowledge  a  deed 
or  other  written  instrument  conveying  or 
mortgaging  her  real  property  unless  her  hus- 
band Joins  in  such  mortgage  or  conveyance." 

By  section  2127  of  the  Kentucky  Statutes 
of  1899  it  is  provided,  among  other  things, 
that  "no  part  of  a  married  woman's  estate 
shall  be  subjected  to  the  payment  or  satis- 
faction of  any  liability  upon  a  contract  made 
after  marriage  to  answer  for  the  debt,  de- 


fault or  misdoing  of  another.  Including  her 
husband,  unless  such  estate  shall  have  been 
iset  apart  for  that  purpose  by  deed  or  mort- 
gage or  other  conveyance,"  etc. 

It  is  proved  in  the  case  that  by  the  law  of 
Illinois  a  married  woman  may  make  con- 
tracts and  incur  liabilities  to  the  same  extent 
and  in  the  same  manner  as  if  she  were  a 
feme  sole.  The  notes  made  by  Young  and 
wife  In  Chicago,  and  made  payable  there, 
were  clearly  Illinois  contracts,  and  valid  and 
binding  upon  Mrs.  Young  as  well  as  upon  her 
husband.  Whether  Mrs.  Young  was,  as  be- 
tween her  husband  and  herself,  a  surety,  as 
she  insists,  or  was  in  fact  Jointly  liable  with 
her  husband  for  the  debt,  as  the  plaintiiT's 
evidence  tends  to  show,  she  could  have  been 
sued  upon  those  notes,  and  a  personal  Judg- 
ment recovered  against  her,  hi  either  the 
state  of  Pennsylvania  or  In  the  state  of  Ken- 
tucky; for  it  seems  to  be  well  settled  that  a 
contract  of  a  married  woman,  valid  where 
made  and  to  be  performed,  is  valid  every- 
where, unless  she  be  domiciled  in  a  state 
where  the  law  of  the  domicile  iniposes  a  total 
incapacity  to  contract  on  the  part  of  its  mar- 
ried women.  Where  the  common  law  pre- 
vails in  full  force  by  which  a  married  woman 
is  deemed  Incapable  of  bindhag  herself  by 
any  contract  whatever,  it  has  been  held  in 
some  cases,  and  suggested  in  others,  tliat  this 
utter  want  of  caimcity  munt  be  considered  as 
80  fixed  by  the  settled  policy  of  the  state  that 
its  courts  could  not  yield  to  the  law  of  an- 
other state  in  which  she  might  undertake  to 
contract.  Armstrong  v.  Best,  112  N.  C.  59, 
17  S.  E.  14,  25  U  R.  A.  188,  34  Am.  St  Bep. 
473;  Milliken  v.  Pratt,  125  Mass.  874,  28  Am. 
Rep.  241;  Minor  on  Conflict  of  Laws,  {  72. 

The  circuit  court  was  of  opinion  that,  treat- 
ing Mrs.  Young  as  a  mere  surety  on  the 
Chicago  notes,  which  she  had  the  unquestion- 
ed capacity  to  make,  she  could  have  been 
sued  upon  them  in  either  the  state  of  Penn- 
sylvania or  the  state  of  Kentucky,  and  per- 
sonal Judgment  recovered  against  her,  and 
that  the  renewal  of  the  notes  in  the  state  of 
P«insylvanla  under  the  facts  of  this  caae  did 
not  release  h&r,  nor  lessen  her  liability. 

Without  entering  into  the  consideratloD  of 
that  question,  there  is  another  ground  upon 
which  we  think  the  Judgment  of  the  circuit 
court  can  be  placed,  which  is  free  frona  diffi- 
culty or  doubt 

Whilst  the  weight  of  evidence  perhaps 
tends  to  show  that  the  debt  for  wliicli  the 
notes  were  given  was  the  husband's,  and  not 
the  wife's  debt,  yet  there  Is  direct  and  posi- 
tive proof  to  the  contrary.  Dr.  Breyfogle. 
one  of  the  plaintltTs  witnesses,  and  her  ad- 
visor in  the  matter,  in  answer  to  the  ques- 
tion wliether  or  not  he  knew  that  Mrs.  Young 
received  the  benefit  of  the  money  for  which 
the  notes  were  given,  or  any  part  tiiereof. 
testified  that  he  was  "sure  that  Mrs.  Young 
had  the  full  benefit  of  the  money  from  the 
fact  as  Mrs.  Young  informed  me,  that  at  the 
time  of  his  marriage  that  money  was  well 
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tnTested,  and  Immediately  after  his  marriage 
both  lie  and  Mra.  Young  expended  a  consid- 
erable snm  -when  Mr.  Young  was  not  in  a 
position  to  earn  any  considerable  part  of  said 
expense,  and  they  could  only  hare  procured 
this  mon^y  by  converting  the  said  inyest- 
ments  into  cash  after  their  marriage.  In  ad- 
dition to  the  aboye,  I  know  that  Mrs.  Young 
admitted  It  was  a  Joint  liability,  and.-  that  it 
was  her  debt  as  well  as  her  husband's."  He 
further  testified  that  the  Chicago  notes  were 
made  for  the  purpose  of  fixing  beyond  any 
question  the  Joint  liability  of  both  partlea 
thereto  under  the  laws  of  the  state  of  Illinois, 
and  that  this  was  so  understood  by  both  Mr. 
and  Mrs.  Young  at  the  time  the  notes  were 
given.  The  latter,  in  her  correspondence 
with  the  plaintiff,  seems  to  treat  the  notes  as 
evidencing  a  debt  due  from  them  Jointly,  and 
not  merely  a  liability  for  which  she  was 
surety. 

Upon  a  demurrer  to  the  evidence— end  the 
case,  by  express  statutory  provision  (Code 
1887,  i  8484),  must  be  so  considered  in  this 
court— there  is  sufficient  evidence  to  establish 
the  fact  that  Mrs.  Young  was  Jointly  liable 
with  her  husband  for  the  debt  evidenced  by 
the  notes  sued  on.  This  being  so,  It  is  whol- 
ly immaterial  whether  the  notes  be  treated 
as  Pennsylvania  contracts,  the  state  where 
they  were  made  and  delivered,  or  Kentucky 
contracts,  the  state  where  they  were  to  be 
paid;  for  by  the  laws  of  either  of  those  states 
the  contracts  were  such  as  Mrs.  Young  had 
the  right  to  make,  and,  betaig  valid  where 
contracted  and  to  be  performed,  they  will  be 
enforced  by  the  courts  of  this  state  in  the 
manner  provided  by  its  laws,  for  as  to  the 
remedy  upon  t<xe\gn  contracts  the  law  of  the 
forum  governs.  Minor  on  Conflict  of  Laws, 
{  205;  Story  on  Conflict  of  Laws,  {  656; 
Union  Life  Ins.  Co.  v.  Pollard,  94  Ya.  146, 
26  8.  B.  421,  36  L.  B.  A.  271,  64  Am.  St  Rep. 
715;  Freeman's  Bank  v.  Buckman,  16  Orat 
126. 

By  section  2  of  an  act  of  assembly  approv- 
ed March  7,  1900  (Acts  1899-1900,  p.  1240,  c. 
1139),  which  was  in  force  when  this  action 
was  instituted,  it  is  provided  that  a  married 
woman  may  contract  and  be  contracted  with, 
sue  and  be  sued,  In  the  same  manner  and 
with  the  same  consequences  as  if  she  were 
unmarried,  whether  the  right  or  liability  as- 
serted by  or  against  her  shall  have  accrued 
before  or  after  the  passage  of  the  act. 

Being  liable  on  the  notes  as  an  unmarried 
woman  whether  they  be  treated  as  Pennsyl- 
vania or  Kentucky  contracts,  there  was  clear- 
ly no  error  in  rendering  a  personal  Judgment 
against  her. 

The  demurrer  to  the  declaration  was  prop- 
erly ovwruled. 

The  allegation  that  Mrs.  Young  was  a  mar- 
ried woman  owning  separate  estate,  and  that 
the  contracts  sued  on  were  made  with  refer- 
&u»  to  such  estate,  were  wholly  unnecessary 
under  the  act  approved  March  7,  1900,  supra, 
and  was  mere  surplusage.  The  declaration 
44  S.BI.— 45 


stated  a  good  cause  of  action,  and  there  was 
nothing  in  the  nature  of  the  case,  as  dis- 
closed by  the  declaration,  to  render  it  neces- 
sary under  section  3243  of  the  Code  of  1887 
to  set  forth  the  place  where  the  notes  declar- 
ed on  were  made. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  in  the  Judgment  com- 
plained of,  and  that  It  should  be  affirmed. 

CABDWELL,  3.,  absent 


am.  Vo.  458) 
AMBBICAN  HIDE  &  LEATHEB  CO.  T. 
CHALKLEY  &  CO.  (two  cases). 

(Supreme  (Tourt  of  Appeals  of  Virginia.    Jnn* 
11,  1903.) 

FLEADINO— AMENDMENT— BILL  OF  PARTICU- 
LARS-SALES—REFUSAL TO  ACCEPT  — DAM- 
AOES— ACTION  FOR  PRICB-TITLB-INSTRUC- 
TIONS. 

1.  An  allegation  of  a  tender  of  a  greater 
quantity  than  that  alleged  to  have  been  sold 
may  be  corrected  at  bar. 

2.  The  object  of  a  bill  of  particulars  is  to 
advise  the  defendant  of  the  precise  nature  and 
extent  of  the  demand  asserted  agaioBt  him. 
The  better  practice  is  to  demand  it  before 
pleading  to  tne  merits. 

8.  Where  a  contract  of  sale  is  executory,  and 
title  and  possession  still  remain  in  the  seller, 
his  remedy  against  the  buyer,  who  wnSngfuUy 
refuses  to  pay  for  and  accept  the  goods,  is  an 
action  of  assumpsit  on  a  special  count  to  recover 
damages  for  the  breach  of  the  contract. 

4.  The  measure  of  his  recovery  Is  the  differ- 
ence between  the  contract  price  of  the  goods 
and  the  net  price  which  they  produce  at  a  re- 
sale, fairly  made,  after  deducting  all  expenses 
incurred  by  the  seller  in  taking  care  of  the 
goods  and  selling  them. 

5.  Where  the  title  has  passed,  and  the  buyer 
refuses  to  pay  for  the  go<xls,  the  remedy  of  the 
seller  is  an  action  tor  ue  agreed  price. 

6.  Where  the  contract  is  executory,  and  the 
buyer  refuses  to  accept  and  pay  for  the  goods, 
the  seller  should  give  him  notice  of  the  inten- 
tion to  sell,  and  hold  him  responsible  for  the 
loss. 

7.  Where  the  subject  of  the  sale  is  nonspecific 
goods,  the  property  does  not  pass  until  an  ap- 
propriation of  the  specific  goods  has  been  made 
with  the  assent  of  both  selier  and  buyer. 

8.  An  instruction  stating  a  priuciple  substan- 
tially covered  by  another  instruction  may  be 
refused. 

Error  to  Chrcult  Court  of  City  of  Richmond. 

Actions  by  Chalkley  &  Co.  against  the 
American  Hide  &  Leather  Company.  Ac- 
tions were  tried  together.  Judgments  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Christian  &  Christian,  for  plaintiff  In  er- 
ror.   Allen  G.  Collins,  for  defendant  in  error. 

WHITTLE,  J.  The  defendant  in  error, 
Chalkley  &  Co.,  instituted  two  actions  of  as- 
sumpsit in  the  circuit  court  of  the  city  of 
Richmond  against  the  plaintiff  in  error,  the 
American  Hide  &  Leather  Company,  to  re- 
cover In  one  case  |1,349.13,  the  difference 
between  the  contract  price  for  a  lot  of  hides 
sold  by  defendant  in  error  to  plaintiff  In 

1 1  8m  Pleadins,  voL  8>,  Orat  Dig.  H  Mt,  97lw 
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error,  which  the  latter  declined  to  receive, 
and  the  price  realized  therefrom  on  subse- 
quent  Bales;  and  in  the  other  to  recoT» 
$2,000— $1,737.86,  part  thereof,  the  difference 
between  the  contract  price  for  another  lot 
of  hides  to  be  shipped  to  Bayard,  W.  Va., 
rejected  by  plaintiff  in  error,  and  the  price 
realized  therefor  at  subsequent  sales,  and 
$262.14,  the  residue  thereof,  being  expenses 
paid  In  handling  the  hides  and  for  freight. 

The  actions  were  tried  together,  and  re- 
sulted In  a  yerdlct  for  the  plaintiff  In  each 
case  for  the  full  amount  of  his  demand. 
Judgmentii  upon  those  verdicts  are  here  fpr 
review. 

The  first  assignment  of  error  Is  to  the 
action  of  the  trial  court  in  overruling  de- 
murrers to  the  declaration. 

The  first  point  applies  only  to  the  declara- 
tion in  one  ease,  the  ground  of  objection  be- 
ing that  the  declaration  alleges  a  sale  of 
3,000  hides,  and  a  tender  of  4,000  hides. 

There  was  no  obligation  on  the  defendant 
to  receive  the  additional  hides,  and  the  dis- 
crepancy could  in  no  wise  have  affected  the 
merits  of  the  cause.  It  was  the  subject  of 
bar  amendment,  and  does  not  constitute  re- 
versible error. 

The  second  ground  of  demurrer  is  that 
both  declarations  fail  to  allege  notice  to  the 
defendant  of  plaintiff's  election  to  resell  the 
hides  at  its  risk. 

Of  that  objection  it  is  sofflcient  to  remark 
that  under  the  practice  in  this  state  the 
question  of  such  notice  is  a  matter  of  evi- 
dence, rather  than  of  pleading.  The  declara- 
tions seem  to  have  followed  literally  the  es- 
tablished forms  in  actions  to  recover  dam- 
ages for  a  breach  of  contract  to  accept  and 
pay  for  goods  bought,  where  the  title  and 
possession  remain  in  the  seller.  There  was 
therefore  no  error  in  overruling  the  demur- 
rers to  the  declarations.  2  Chit.  PL  (12th 
Am.  Ed.)  264;  4  Min.  Inst  (pt.  2)  1404;  1 
Bar.  L.  Ft.  342. 

The  next  assignment  of  error  is  the  ruling 
of  the  trial  court  in  sustaining  the  sufficiency 
of  the  bills  of  particulars  tendered  by  the 
plaintiff. 

It  appears  that  the  fact  that  a  bUl  of  par- 
ticulars would  be  required  in  each  case  was 
made  known  before  the  jury  was  sworn,  al- 
though no  formal  demand  for  them  was 
made  until  a  later  period  in  the  trial. 

It  further  appears  that  a  letter  under  date 
of  November  26,  1900,  from  plaintiff  in  error 
to  defendant  in  error,  a  copy  of  which  was 
produced  in  evidence  by  the  former,  contains 
a  detailed  statement  of  the  hides  agreed  to 
be  purchased,  and  their  price;  and  that 
Marion  Cbalkley.  the  plaintiff,  in  his  testi- 
mony, stated  to  whom  the  hides  were  resold, 
and,  at  the  instance  of  counsel  for  the  de- 
fendant, rendered  an  Itemized  account  of  the 
expenses  incurred  in  handling  the  hides,  and 
the  amount  of  freight  paid  thereon.  Subse- 
quently bills  of  particulars  were  filed,  as  fol- 
lows: 


(1)  To  loss  or  difference  between  ths 
price  you  contracted  to  pay  for  a  lot 
of  hides  sold  to  yon  to  be  shipped  to 
Bayard,   W.   Va..   and   rejected   by 

?'ou,  and  the  amount  realized  there- 
rom  by  subsequent  sales $1,737  86 

E!xi>enae8  of  hanaling  freight,  etc, ...       262  14 

$2,000  00 

(2)  To  loss  or  difference  between  price 
yon  contracted  to  pay  for  a  lot  of 
hides  sold  yon,  and  rejected  by  yon, 
or  which  you  declined  to  receive, 
and  the  amount  realized  therefrom 

by  subsequent  sales $1,349  13 

The  object  of  a  bill  of  particulars  is  to 
advise  a  defendant  of  the  precise  nature  and 
extent  of  the  demand  asserted  against  him. 
If  it  be  conceded  that  the  foregoing  bill  of 
particulars,  standing  alone,  does  not  measure 
up  to  that  requirement,  it  nevertheless  ap- 
pears that  the  defendant  could  not  have  been 
prejudiced  thereby,  since  the  letter  and  item- 
ized account  referred  to,  taken  in  connection 
with  the  defective  bill  of  particulars,  sup- 
plied all  needful  information  in  respect  to 
the  claims  asserted  by  the  plaintiff. 

The  usual  and  better  practice  is  to  demand 
a  bill  of  particulars  before  pleading  to  the 
merits.  Danger  of  taking  the  plaintiff  by 
surprise  is  thereby  obviated,  and  better  op- 
portunity is  afforded  the  defendant  to  con- 
form his  pleadings  to  meet  the  specific  de- 
mand intended  to  be  asserted  against  him. 
Lovelock  V.  Cheveley,  3  Eng.  Com.  Law  Rep. 
185;  Randall  v.  Glenn,  2  Gill,  430;  Long  v. 
Einard,  Harp.  47. 

Plaintiff  in  error  also  excepted  to  the  two 
Instructions  given  at  the  instance  of  the  plain- 
tiff, and  to  the  modification  of  Its  instruc- 
tions, Nos.  1  and  2. 

Plaintiff's  instructions  read: 

"(1)  The  court  instructs  the  Jury  that  If 
they  believe  from  the  evidence  that  the  plain- 
tiff sold  the  defendant  Southern  bides,  and 
the  plaintiff  shipped  to  the  defendant  South- 
ern hides,  but  that  the  defendant  refused  to 
receive  the  hides  shipped  them,  they  may 
find  for  the  plaintiff,  and  assess  his  dam- 
ages." 

"(2)  The  court  instructs  the  jury  that  If 
they  shall  believe  from  the  evidence  that  the 
plaintiff  is  entiUed  to  recover  in  either  ac- 
tion, if  the  plaintiff  used  reasonable  diligence 
In  promptiy  disposing  of  the  hides,  so  as  to 
realize  their  actual  value  at  the  time  of  the 
defendant's  breach  of  his  contract,  then  the 
measure  of  damages  is  the  difference  be- 
tween the  prices  at  which  the  hides  were  sold 
to  the  defendant  and  the  price  at  which  the 
hides  were  afterwards  sold  by  the  plaintiff, 
together  with  the  expenses  and  freight." 

The  objection  urged  to  instruction  1  is 
that  it  "practically  told  the  jury  that  the  de- 
fendant had  and  could  make  no  defense  to 
the  action,  if  the  plaintiff  shipped  bim  the 
kind  of  hides  he  purchased,  no  matter  in 
what  condition  they  were  shipped,  and  no 
matter  If  the  plaintiff  did  try  to  defraud  it 
by  drawing  for  more  than  he  was  entitled  to 
draw  for." 
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It  appears  from  the  testimony  of  Aaron 
Hecht,  vice  president  of  the  defendant  com- 
pany—the ofiBcer  with  *hom  the  contract  for 
sale  of  the  hides  was  made— that  no  question 
was  raised  about  the  condition  of  the  hides, 
but  that  he  rejected  them  because  "the  aver- 
age weight  was  entirely  unreasonable." 

This  testimony,  therefore,  disposes  of  the 
objection  to  Instruction  1,  and,  as  will  be  seen 
presently,  the  other  points  of  objection  are 
fully  met  and  covered  by  instmctlona  given 
on  behalf  of  the  defendant. 

Instruction  2  correctly  propounds  the  law 
In  respect  to  the  measure  of  damages  in  this 
class  of  cases. 

The  doctrine  is  that  where  a  contract  of 
sale  Is  executory,  and  the  title  and  possession 
still  remain  In  the  seller,  his.  remedy  against 
the  buyer,  who  wrongfully  refuses  to  accept 
and  pay  for  the  goods.  Is  an  action  of  as- 
sumpsit on  a  special  count  to  recovw  dam- 
ages for  the  breach  of  contract. 

It  is  said  that  the  seller  cannot  maintain 
an  action  for  the  agreed  price,  as  he  could  do 
if  the  title  had  passed,  but  must  sue  tor  In- 
demnity for  the  loss  of  his  bargahi;  the 
quantom  of  damages  which  he  has  sustained, 
and  the  measure  of  his  recovery,  being  the 
difference  between  the  contract  price  of  the 
goods  and  the  net  price  which  they  produce 
at  a  resale,  fairly  made,  after  deducting  all 
expenses  Incurred  by  the  seller  In  taking  care 
of  the  goods  and  selling  them. 

In  soch  case  the  seller  should  give  the 
buyer  notice  that  he  Intends  to  sell,  emd  hold 
bim  responsible  for  the  loss.  Thik  notice.  It 
will  be  observed,  Is  not  a  notice  of  resale,  but 
a  notice  that  the  seller  will  assert  his  right 
of  resale,  and  bind  the  buyer  by  the  price  ob- 
tained. See,  In  this  connection,  2  BenJ.  on 
Sales  (4th  Am.  Ed.)  |  1117;  Hare  on  Con- 
tracts, 446;  2  Schoul.  Pers.  Prop.  |  518; 
Sands  t.  Taylor,  5  Johns.  305,  4  Am.  Dec. 
374;  Patten's  Appeal,  45  Pa.  151,  84  Am. 
Dec.  479;  Atwood  v.  Lucas,  53  Me.  608,  88 
Am.  Dec.  713;  Benjamin's  Prlui  of  Sales, 
role  53,  p.  195,  and  cases  cited;  Rqsenbaum 
V.  Weeden,  18  Grat  785;  also  notes  to  that 
case,  98  Am.  Dec.  737,  and  In  Virginia  Re- 
ports Annotated  (18  Grat  787);  Alleghany 
Iron  Co.  V.  Teaford,  96  Ya.  372,  81  S.  B.  625. 

In  the  cases  in  judgment,  the  proiwrty  In 
tbe  goods  had  not  passed.  The  contracts 
were  for  the  sale  of  nonspecific  bides,  being 
agreements  merely  to  sdl  hides  of  a  particular 
description.  But  the  spedflc  hides  upon 
-which  the  contracts  were  to  operate  bad  not 
been  agreed  upon,  and  the  rule  in  such  case 
Ib  that  the  property  In  the  goods  does  not 
pass  until  an  appropriation  of  tbe  specific 
goods  has  been  made,  with  the  assent  of  both 
seller  and  buyer.  Benjamin's  Prin.  of  Sales, 
mle  23,  p.  81. 

In  the  cases  at  bar  the  plalntlfr  notified 
tbe  defendant  that  he  would  sell  the  hides 
at  Its  risk,  unless  received. 

The  Instruction  given  by  the  court  in  Ilea 
ot  Instmctlona  1  and  2  asked  for  by  the 


defendant  told  the  Jury  "Hhat  If  they  be- 
lieve from  the  evidence  that  the  plaintiff 
agreed  to  sell  to  the  defendant  a  general 
run  of  'Southern  hides,'  ranging  from  25  to 
60  pounds;  that  the  average  weight  of  such 
hides  was  from  S3  to  42  pounds,  and  that 
the  plaintiff  drew  his  drafts  on  defendant  on 
Invoices  for  hides  averaging  nearly  49  pounds 
— «ome  as  high  as  and  over  55  pounds— then 
the  court  Instructs  the  jury  that  the  defend- 
ant was  justified  in  entertaining  the  sus- 
picion either  that  the  plaintiff  bad  shipped 
hides  which  defendant  had  not  agreed  to 
purchase,  or  that  he  was  attempting  to  de- 
fraud it  by  drawing  for  a  greater  amount 
than  he  was  entitled  to  draw  for,  and  In 
either  case  the  defendant  was  justified  In 
refusing  to  honor  the  drafts  for  the  hides 
thus  drawn  for. 

"And  If  tbe  jury  believe  from  the  evidence 
that 'the  plaintiff  was  attempting  to  per- 
petrate a  fraud  In  the  shipment,  then  the 
court  Instructs  the  jury  that  tbe  plaintiff 
cannot  recover  In  either  of  these  actions,  and 
they  must  find  for  the  defendant" 

This  instruction  plainly  presented  to  the 
jury  the  points  Involved,  and  substantially 
covers  the  ground  of  tbe  Instructions  In  Hen 
of  which  it  was  given.  It  will  be  likewise 
observed  that  the  instruction  supplies  the 
deficiencies  In  Instruction  No.  1  given  for  the 
plaintiff,  pointed  out  by  the  defendant  In  his 
objection  to  that  Instruction.  It  Is  not  error 
to  refuse  to  give  an  instruction,  when  sub- 
stantially the  same  ground  Is  covered  by  an- 
other Instruction  which  is  given.  Alleghany 
Iron  Co.  V.  Teaford,  supra. 

The  Instructions,  considered  as  a  whole, 
fairly  submitted  the  law  of  the  case  to  the 
Jury. 

The  remaining  assignment  of  error  Is  to 
the  action  of  the  court  in  overruling  the  mo- 
tion of  the  defendant  to  set  aside  the  verdict 
of  the  Jury  as  contrary  to  the  law  and  the 
evidence. 

Without  entering  upon  a  review  of  the 
testimony,  it  Is  sufiBcient  to  say  In  respect 
to  that  branch  of  the  motion  that  under  the 
principles  applicable  to  a  demurrer  to  evi- 
dence, this  court  would  not  be  warranted  In 
disturbing  tbe  verdicts  of  the  jury,  approved, 
as  they  have  been,  by  the  judge  who  pre- 
sided at  the  trlaL 

It  follows  from  these  views  that  the  judg- 
ments complained  of  are  without  reversible 
error,  and  they  must  be  affirmed. 


(1«1  Vb.  466) 

GATS  ADM'B  v.  SOUTHERN  RY.  CO. 

et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

11,  1903.) 

HA8TKR  AND  SBRVANT— INCIDBNTAL  RIBKS- 
NOTICB  OF  DANGBR. 
1.  When  a  servant  enters  upon  aa  employ- 
ment it  is  the  duty  of  tbe  master  to  inform 
him  of  the  nature  of  the  risk  and  peril  to  be 
Incurred  in  the  course  of  his  employment,  bat 
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Bot  aa  to  a  special  danger  which  spriuga  out  ot 
a  particular  fact,  which  in  its  detaila  cannot 
hh  anticipated. 

Error  to  Circuit  Conrt  of  City  of  Alexan- 
dria. 

Action  by  the  administrator  of  Dona  Gay 
against  the  Philadelphia,  Wilmington  &  Bal- 
timore Railroad  Company  and  the  Southern 
Ballwi>y  Company.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

D.  Harmon  and  C.  W.  Allen,  for  plaintiff 
In  error.  P.  L.  Smith,  Munford,  Hunton, 
WllIlHms  &  Anderson,  and  W.  H.  Payne,  for 
defendants  In  error. 


KEITH,  P.  The  administrator  of  Dona 
Gay  sued  the  Philadelphia,  Wilmington  Sc 
Baltimore  Railroad  Company  and  the  South- 
em  Railway  Company  for  injuries  resulting 
In  the  death  of  his  Intestate.  The  jury  ren- 
dered a  Tcrdlct  subject  to  a  demurrer  to  the 
evidence,  and,  the  court  having  entered  judg- 
ment for  the  defendants,  the  case  Is  now  be- 
fore us  upon  a  writ  ot  error  awarded  the  ad- 
ministrator. 

The  evidence  proves,  or  tends  to  prove,  the 
following  facts:  Dona  Gay  was  on  the  16th 
day  of  July,  1899,  In  the  employment  of  the 
Southern  Railway  Company  as  one  of  the 
crew  of  a  shifting  engine  In  the  yards  of  the 
company  at  Alexandria,  which  at  this  point 
extend  from  the  station  In  a  southerly  direc- 
tion for  about  one-half  a  mile,  to  a  place 
designated  In  the  evidence  as  the  "Hill." 
There  were  at  the  time  three  tracks  of  the 
Southern  Company,  the  most  eastern  of 
which  was  known  as  the  "Main  Track,"  that 
next  to  it  as  the  "Valley  Track,"  and  the 
westernmost  of  the  three  as  the  "Bridge 
Track."  Still  further  to  the  west,  at  no 
great  distance,  were  the  tracks  of  the  Phila- 
delphia, Wilmington  &  Baltimore  Railroad. 
On  the  morning  of  the  accident,  Dona  Gay, 
who  had  been  continuously  on  duty  from  the 
preceding  evening  until  7  o'clock  of  that 
morning,  had  stopped  work,  thinking  that 
his  tour  of  duty  had  been  completed;  but, 
there  being  urgent  need  for  his  services,  be 
was  again  summoned,  and  resumed  his  duties 
upon  the  yard  engine.  Some  hours  before 
the  accident  occurred  a  car  loaded  with  lum- 
ber was  taken  from  the  yards  of  the  South- 
em  Railway  and  transferred,  as  was  the 
cnstom,  by  means  of  connecting  rails,  to  one 
of  the  tracks  of  the  Philadelphia,  Wilmington 
&  Baltimore  Road.  Soon  thereafter,  while 
engaged  In  the  same  duty  of  shifting  cars 
from  the  one  road  to  the  other,  the  engine 
came  In  contact  with  a  gondola,  and  drove  it 
with  violence  upon  a  car  laden  with  lumber. 
The  gondola  "mounted"  the  lumber  car,  and 
it  took  more  than  an  hour  to  remove  the 
gondola  and  free  the  track.  The  load  of 
lumber  was  confined  by  wooden  standards 
placed  In  iron  sockets,  and  one  of  these 
standards  was  so  bent  or  broken  that  it 
orojected  over  the  side  of  the  car.    After  the 


track  had  been  cleared  of  the  wreck  of  the 
gondola,  the  car  loaded  with  lumber  was 
taken  by  the  Philadelphia,  Wilmington  & 
Baltimore,  returned  to  the  Southern  Railway, 
and  placed  upon  the  track  known  as  the 
"Valley  Track,"  which,  as  we  have  already 
stated,  is  the  one  nearest  to  'the  main  line 
of  that  load.  The  shifting  engine  and  crew 
went  on  the  side  track  In  order  to  permit  a 
passenger  train  to  pass,  and  the  engineer  In 
charge  then  said  that  he  would  go  out  and 
get  the  bad  loads  from  the  valley  track  and 
put  them  on  the  repair  track.  Before  the 
shifting  engine  started,  the  conductor  pro- 
posed to  Gay  to  get  a  drink  of  water;  Gay 
got  up  on  the  engine  first,  drank,  and  then 
took  his  position  between  the  tender  and 
the  engine.  He  was  looking  aronnd  the  cor- 
ner of  the  cab,'  when  he  was  struck  .on  the 
left  side  of  his  head.  Just  above  his  eye,  and 
received  an  Injury  from  which  he  died  in  a 
few  days. 

There  is  evidence  which  tends  to  show  that 
the  engine  was  moving  at  the  time  of  the  In- 
jury from  12  to  20  miles  an  hoar;  that  the 
standard  upon  the  lumber  car  projected  to 
within  6  or  7  Inches  of  the  cab  of  the  engine. 
Therp  is  evidence  which  also  tends  to  prove 
that  Gay  at  the  time  of  the  injury  was 
watching  the  cars  upon  the  valley  track  to 
ascertain  which  of  them  were  out  of  repair, 
whether  they  had  brakes  on,  and  how  many, 
and  how  many  links  and  pins  were  needed 
In  moving  them  to  their  proper  position  in 
the  yard,  all  of  which  was  in  the  line  of  his 
duty. 

Do  these  facts,  considered  as  upon  a  de- 
murrer to  the  evidence,  establish  negligence 
of  the  defendants,  or  either  of  them? 

The  collision  between  the  gondola  and  the 
lumber  car,  by  which  the  latter  was  disabled, 
was  the  result  of  negligence;  but  that  act 
was  not  the  proximate  cause  of  the  injury  to 
the  deceased,  and  no  such  claim  is  asserted. 
The  lumber  car  Iiaving  been  disabled  and 
rendered  unfit  to  be  forwarded  to  Its  destina- 
tion until  it  liad  been  examined,  its  injuries 
repaired^  and  Its  load  readjusted,  it  is  not 
perceived  that  the  Philadelphia,  Wilmington 
&  Baltimore  Railroad  was  guilty  of  ftny 
wrong  in  returning  it  to  the  Southern  Ball- 
way. 

It  is  claimed  that  it  might  tiave  been  put 
In  a  safer  place  than  that  at  which  It  was 
left  on  the  valley  track,  because  that  track 
was  next  the  main  passenger  track  ot  the 
Southern  Railway,  and  that  It  would  have 
been  safer  to  have  placed  it  upon  the  bridge 
track.  In  the  light  of  subsequent  events,  It 
is  true  that  the  accident  complained  of 
would  not  have  happened  if  this  had  been 
done;  but  without  going  into  a  consideration 
of  the  evidence  as  to  the  reasons  which  it  is 
alleged  Induced  those  who  were  charged  with 
the  duty  of  returning  the  lumber  car  to  the 
Southern  Railway  track  to  select  the  valley 
track,  Instead  of  the  bridge  track,  we  cannot 
see  that  the  act  itself  was,  with  respect  to 
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tbe  shifting  crew,  negligent,  or  one  from 
which  It  could  reasonably  baTO  been  expect- 
tsd  that  any  Injury  would  result.  It  Is  tme 
that,  with  respect  to  passenger  trains,  an  ob- 
struction upon  the  valley  track  would  be 
more  dangerous  than  If  It  were  upon  the 
bridge  track;  but  to  the  shifting  crew  the 
choice  between  the  track  would  a  priori  seem 
to  have  been  a  matter  of  indifference. 

It  was  the  duty  of  the  Southern  Railway 
Company  to  exercise  ordinary  care  to  furnish 
a  reasonably  safe  place  In  which,  and  reason- 
ably safe  instrumentalities  with  which,  its 
employes  should  perform  their  duties.  There 
la  no  suggestion  that  the  engine  and  track 
were  not  in  complete  order,  or  that  the  en- 
gine was  not  manned  by  a  competent  and 
efficient  crew.  We  have  seen  tliat  the  act  of 
.negligence  by  which  the  lumber  car  was  dis- 
abled was  not  the  proximate  cause  of  the 
Injury  to  Dona  Gay,  and  that  the  Philadel- 
phia, Wilmington  &  Baltimore  Road,  finding 
it  disabled  upon  their  track,  was  gnllty  of 
no  negligence  in  restoring  it  to  the  Southern 
Railway,  from  which  it  had  received  it,  and 
in  placing  it  upon  the  valley  track  of  that 
company. 

It  was  necessary  to  take  the  lumber  car 
to  tile-  shop  where  it  could  be  overhauled, 
its  load  readjusted,  and  any  injury  which  it 
bad  suffered  could  be  ascertained  and  re- 
paired. It  was  the  business  of  the  yard 
crew  to  remove  disabled  cars,  and  this  duty 
involves  risks  which  are  incident  to  that 
service,  and  which  are  assumed  by  those 
who  undertake  to  discharge  them.  It  was 
necessary  to  remove  this  car,  and,  while  the 
decedent  may  not  liave  known  of  the  precise 
danger  to  which  he  was  exposed  upon  this 
particular  occasion,  he  did  know  the  general 
duties  required  of  him,  and  the  perils  at- 
tendant npon  their  discharge. 

In  N.  &  W.  Rwy.  Co.  V.  Donnelly's  Adm'r, 
88  Va.  856,  14  S.  E.  683,  it  is  said:  "It  is 
well  settled  that  when  a  servant  enters  ui>- 
on  an  employment  he  accepts  the  service  sub- 
ject to  the  risks  that  are  incident  to  it  An 
employe  who  contracts  for  the  performance 
of  hazardous  duties  assumes  such  risks  as 
are  incident  to  their  discharge,  from  causes 
open  and  obvious,  the  dangerous  character  of 
'Which  causes  he  bad  opportunity  to  ascer- 
tain. If  a  man  chooses  to  accept  employ- 
ment, or  continue  in  it,  with  a  knowledge 
of  tbe  danger,  he  must  abide  the  conse- 
quences, so  far  as  any  claim  against  his  em- 
ployer Is  concerned."  Robinson's  Adm'r  v. 
Dlnlnny,  96  Va.  41,  30  S.  E.  442;  Bertha 
Zinc  Oo.  V.  Martin's  Adm'r,  93  Va.  791,  22 
8.  E.  869. 

In  Yeaton  v.  Boston  &  Lowell  R.  Corp., 
135  Mass.  41'8,  the  plaintiff  had  some  ex- 
perience in  railroading;  knew  how  to  "brake" 
and  make  up  cars.  He,  with  others,  were  in 
tbe  habit  of  taking  damaged  cars  and  put- 
ting them  npon  what  was  known  as  the 
"Hospital  Track."  Whenever  there  had  been 
damaged  can  during   his  employment,  his 


attention  was  called  to  it,  generally  by  the 
yardmaster,  who  usually  told  the  men  that 
the  cars  had  been  damaged,  and  that  he 
wanted  them  put  upon  such  and  such  a 
track. 

The  court  says:  "The  plaintiff  was  forty- 
flve  years  old,  and,  with  his  admitted  ex- 
perience, was  thus  of  sufficient  age  and  in- 
telligence to  understand  the  nature  of  the 
risk  to  which  he  was  exposed  by  his  em- 
ployment. He  knew  that  broken  cars  were 
to  be  moved  and  handled  in  the  yard,  and 
he  voluntarily  undertook  and  continued  In  a 
service  which  he  knew  Included  tbe  moving 
and  handling  of  them.  He  was  aware  of  the 
danger  which  attends  handling  broken  cars, 
and  sought  to  guard  against  it  by  looking 
to  see  if  the  cars  which  he  was  to  assist  in 
moving  were  out  of  order;  Notice  was  ex- 
pected to  be  received  in  such  cases,  but  lie 
was  also  in  the  habit  of  looking  out  for 
himself.  It  was  incident  to  a  service  of  this 
description  that  broken  cars  might  sometimes 
be  put  in  the  wrong  place  in  the  yard,  and 
that  Sufficient  notice  of  defects  in  them,  and 
of  their  being  put  in  the  wrong  place,  might 
be  given.  These  are  omissions  of  notice  in 
respect  to  matters  of  detail,  which  cannot 
be  g:lven  in  advance,  and  which  are  not  like 
an  omission  to  give  instructions  to  an  in- 
experienced hand  as  to'  the  general  dangers 
to  which  his  service  will  expose  him." 

That  case  illustrates  what  we  have  already 
said— that  it  is  the  duty  of  the  master  to 
inform  the  employe  of  the  nature  of  the  risk 
and  peril  to  be  incurred  in  the  course  of  his 
employment,  but  not  as  "to  a  special  danger 
which  springs  out  of  a  particular  fact,  which 
in  its  details  cannot  be  anticipated." 

"There  was  no  negligence  on  the  part  of 
the  defendant  in  sending  broken  cars  for  re- 
pairs to  the  yard  where  the  plaintiff  was  at 
work.  This  was  a  proper  place  for  them. 
There  was  no  negllgrence  in  omitting  to  give 
notice  to  tbe  plaintiff  that  broken  cats  were 
to  be  sent  to  this  yard  for  repairs,  and  that 
his  employment  included  the  du^  of  han- 
dling and  moving  them.  All  this  he  luew 
already.  What  he  did  not  know  was  that 
this  particular  car  was  broken,  and  that 
broken  cars  which  were  sent  for  repairs 
might  be  found  in  that  part  of  the  yard 
where  this  car  was."  Yeaton  v.  Boston  & 
Lowell  R.  Corp.,  supra;  Watson  v.  Railway 
Company,  58  Tex.  434. 

We  are  of  opinion  that  the  judgment  of 
the  circuit  court  of  Alexandria  City  should 
be  affirmed. 


(m  Va.  ten 

RICHMOND  PASSENGER  ft  POWER  CO. 
V.  RACKS'  ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 
11,  1003.) 

BTRBBT  RAILR0AD9-INJURT  TO  TRESPASSER 
— EVIDENCR. 
1.  Evidence    is    inadmissible,    in    an    action 
against  an  electric  railroad  for  injuries  to  a 
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person  on  the  track,  to  show  the  distance  in 
which  a  car  could  be  stopped,  which  ia  entirely 
different  from  that  by  which  the  injory  was 
caused,  and  differently  equipped. 

2.  No  dnty  is  owing  by  a  railroad  company 
to  a  trespasser  on  its  track,  except,  after  it 
knows  of  his  danger  and  peril,  to  exercise  rea- 
sonable care  to  avoid  injuring  him. 

Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Action  by  Racks'  administrator  against  the 
Richmond  Passenger  &  Power  Company. 
Judgment  for  plaintifC.  Defendant  brings  er- 
ror.   ReTersed. 

a  Taylor,  Jr.,  for  plalntift  In  error.  Wm. 
L.  Royall,  tor  defendant  In  error. 

CARDWELL,  J.  Royall  Racks,  adminis- 
trator of  Frances  Racks,  deceased,  brought 
bis  suit  In  the  law  and  equity  court  of  tbe 
city  of  Richmond,  and  recovered  a  judgment 
against  tbe  Richmond  Passenger  &  Power 
Company  for  the  sum  of  $500  damages  by 
reason  of  tbe  death  of  the  said  Frances 
Racks,  caused,  as  alleged,  by  the  negligence 
.  of  the  defendant 

The  circumstances  under  which  tbe  plain- 
tiff's intestate  lost  ber  life  are  as  follows: 

On  tbe  afternoon  of  March  2,  1902,  she, 
aecomiKinied  by  ber  daughter,  about  13  years 
of  age,  and  two  other  small  colored  girls, 
walked  oat  from  ber  home.  In  tbe  city  of 
Richmond,  to  look  at  the  high  water  in  tbe 
river,  and  in  returning  home  they  were  di- 
verted from  their  route  by  boys  throwing 
stones  at  them,  and  wandered  away  into  tbe 
county  of  Henrico  and  got  lost  About  dark 
they  found  tbemselves  upon  tbe  county  road 
leading  from  Richmond  City  to  Seven  Pines, 
in  tbe  county  of  Henrico,  upon  which  tbe 
defendant's  track  is  laid,  and  on  which  It 
oiwrates  electric  cars  for  the  transportation 
of  passengers  between  Richmond  City  and 
Seven  Pines,  and  they  undertook  to  follow 
this  road  back  to  Richmond.  After  going  a 
short  distance  the  party  discoverod  some  one 
with  a  lamp  near  the  road,  and  called  to  him 
to  know  the  way  they  should  go  In  order  to 
reach  Richmond,  and  were  told  to  "follow 
tbat  road;  that  will  put  you  to  Richmond," 
or  "to  keep  tbe  county  road  and  go  straight 
ahead."  A  short  way  from  where  these  In- 
structions were  received,  the  county  road  de- 
flects to  tbe  north  for  tbe  purpose  of  crossing 
a  stream  tbat  has  high  banks  directly  in 
front  of  the  place  of  deflection,  whilst  tbe 
electric  railroad  runs  straight  along,  and 
crosses  tbe  stream  upon  a  trestle,  which  la 
about  60  feet  high  and  416  feet  long.  This 
trestle  bas  no  walkway  upon  it,  but  a  per- 
son crossing  It  must  step  from  Joist  to  Joist 
tbe  Joists  being  about  18  Inches  apart,  with 
nothing  between  them,  or  nnder  the  spaces 
between  them;  and  there  is  not  room  enough 
on  either  side  of  tbe  railway  track  for  a  per- 
son to  stand  while  one  of  tbe  defendant's 
electric  cars  Is  passing.  Upon  reaching  the 
point  where  tbe  county  road  and  railway 
track  separate,  tbe  deceased,  with  tbe  little 


girls  accompanying  her,  followed  tSie  rail- 
way track;  and  upon  reaching  tbe  trestle, 
and  finding  tbat  they  could  not  walk  across 
It,  they  got  on  their  knees  and  bands,  and 
attempted  to  make  their  passage  over  it  by 
crawling  from, joist  to  joist;  and,  when  they 
bad  gotten  beyond  the  middle  of  the  trestie, 
one  of  the  defendant's  electric  cars  on  it» 
return  from  Seven  Pines  to  Richmond  ran 
upon  and  over  them,  killing  the  deceased, 
Frances  Racks,  at  a  point  about  65  feet  from 
the  western  end  of  tbe  trestle. 

Tbe  approach  of  the  railway  track  from 
the  east  of  tbe  trestle  is  on  a  down  grade, 
while  the  trestle  itself  Is  level;  and  upon  ap- 
proaching the  trestle  the  current  of  electricity 
is  turned  off,  and  the  car  allowed  to  roll  of 
its  own  motion  until  It  reaches  about  mid- 
way of  the  trestle,  when  tbe  current  is  grad- 
ually turned  on  again,  to  restore  sufflcient 
speed  to  ascend  the  grade  beginning  at  the 
west  end  of  tbe  trestle. 

It  is  not  controverted  tbat  under  these  cir- 
cumstances tbe  deceased  was  a  trespasser, 
and  no  duty  was  owing  to  her  by  tbe  defend- 
ant except,  after  it  knew  of  ber  danger  and 
peril,  to  exercise  reasonable  care  to  av<rid  In- 
juring ber;  and  therefore  tbe  only  question 
in  the  case  is  whether  or  not  the  motorman 
In  charge  of  tbe  car  did  all  that  be  could  do 
in  the  exercise  of  reasonable  care  to  stop  Us 
car  after  he  discovered  her  peril. 

Tbe  undisputed  facts  proved  are  that  tbe 
car  of  the  defendant  company  which  ran 
upon  tbe  deceased  Is  about  42  feet  long:  tMt 
the  night  of  the  accident  was  very  dark  and 
very  damp— "almost  raining";  and  that  by 
reason  of  tbe  dampness,  tbe  track  was  In  tbe 
very  worst  of  all  condlttons  for  stopping  tbe 
car. 

With  tbe  view  of  proving  tbe  distance 
within  which  the  car  might  have  been  stop- 
ped, the  plaintiff  introduced  several  expert 
witnesses— among  them,  T.  E.  Felt  superin- 
tendent of  the  Richmond  &  Petersburg  Elec- 
tric Railway  Company,  who  testified  in  re- 
gard to  stopping  tbe  cars  on  bis  road;  and, 
when  recalled  a  second  time  for  examina- 
tion, he  was  permitted,  in  answer  to  a  ques- 
tion by  plaintiff's  counsel,  over  the  objection 
of  the  defendant  to  state  that  when  the  cur- 
rent of  electricity  has  stopped  the  wheels 
of  one  of  his  cars  from  revolving,  or  tbe 
wheels  are  made  to  revene,  so  that  tbe  car  la 
moving  only  by  its  own  momentum,  it  would 
stop  in  40  feet  Evidence  having  been  Intro- 
duced as  to  tbe  constrnction  and  equipment 
of  the  care  of  tbe  defendant  operated  on  the 
Seven  Pines  Road,  showing  that  they  bad 
entirely  different  machinery  from  tbe  ma- 
chinery of  tbe  cars  on  tbe  Richmond  & 
Petersburg  Electric  Railway,  as  described 
by  the  witness  Felt  and  that  no  compari- 
son could  properly  be  made  between  tbe 
equipment  or  appliances  upon  tbe  cars  <v- 
erated  upon  the  respective  roads,  tbe  defend- 
ants moved  the  court  to  exclude  the  testi- 
mony of  Felt  as  to  stopping  cars,  which  mo> 
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tlon  was  overruled,  and  this  ruling  Is  made 
the  foundation  of  the  defendant's  first  bill  of 
exceptions. 

The  court  Is  of  opinion  that  this  exception 
is  well  taken.  No  foundation  bad  been  laid 
for  tbe  testimony  of  tbe  witness  objected 
to,  by  showing  similarity  between  the  cars 
of  which  he  was  speaking  and  tbe  car  in- 
volved in  the  accident  out  of  which  this  suit 
arises.  On  the  contrary,  it  had  not  only  been 
shown  that  the  cars  were  dissimilar,  but  that 
the  circumstances  existing  at  the  time  of 
the  accident  were  different  from  those  under 
which  the  witness  testified  as  to  stopping 
cars  on  his  road.  Testimony  as  to  wliat 
could  be  done  to  avoid  injury  to  a  person  on 
an  electric  car  track,  with  different  cars, 
differently  equipped,  and  under  different  con- 
ditions. Instead  of  being  helpful  to  the  Jury 
In  reaching  a  right  conclusion  as  to  whether 
the  motorman  in  charge  of  the  car  in  ques- 
tion negligently  failed  to  do  all  in  his  power 
to  avoid  Injury  to  the  deceased  after  he  dis- 
covered her  peril,  was  well  calculated  to  lead 
them  away  from  the  pertinent  and  relevant 
testimony  in  the  case,  into  the  field  of  con- 
jecture, which,  as  lias  often  been  repeated, 
cannot  be  permitted.  An  Inference  cannot 
be  drawn  from  a  presumption,  but  must  be 
founded  upon  some  fact  legally  established. 
N.  &  W.  Ry.  Co.  v.  Cromer,  90  Va.  794.  40  S. 
E.  64. 

The  two  remaining  exceptions  taken  by  tbe 
defendant  may  be  considered  together.  The 
one  relates  to  the  giving  of  an  instruction 
asked  by  the  plaintiff,  and  the  other  to  the 
refusal  of  the  court  to  award  a  new  trial 
on  the  ground  that  the  verdict  is  contrary 
to  the  law  and  tbe  evidence. 

Tbe  instruction  referred  to,  and  the  only 
Instruction  given  for  the  plaintiff,  is  as  fol- 
lows: 

"The  Jury  are  Instructed  that  if  they  be- 
lieve from  the  evidence  that  tbe  motorman  In 
charge  of  the  defendant's  car  on  the  evening 
pf  March  2,  1902,  could,  by  the  exercise  of 
ordinary  care,  have  prevented  said  car  from 
running  on  the  deceased  after  he  saw  her, 
that  they  are  Instructed  that  It  was  his  duty 
to  prevent  said  car  from  running  on  the  de- 
ceased, and  if  they  believe  further  from  the 
evidence  that  be  neglected  said  duty,  and 
that  the  death  of  deceased  was  due  to  such 
neglect  of  duty,  the  defendant  is  liable  for 
such  neglect  of  duty,  and  in  that  case  their 
verdict  should  be  for  the  plaintiff." 

It  is  not  claimed  that  tbe  instruction  pro- 
pounds an  Incorrect  proposition  of  law,  but 
tbe  contention  is  that  there  was  not  sufficient 
evidence  to  warrant  the  court  in  giving  it. 
We  do  not  deem  it  necessary  to  consider  tlila 
contention,  as  we  are  called  upon  to  deter- 
mine whether  or  not  tbe  evidence  Is  sufficient 
to  sustain  the  verdict  of  the  Jury. 

The  first  witness  for  the  plaintiff  was  R. 
A.  Powell,  the  motorman  of  the  car.  He  tes- 
tified that  he  was  not  certain  as  to  where 
he  was  when  be  first  saw  these  people  on  the 


trestle;  it  was  hard  to  tell  In  the  dark,  and 
he  could  not  be  positive.  But  be  explains 
that,  in  order  to  reduce  tbe  speed  of  tbe 
car  when  entering  upon  the  trestle,  so  as  to 
go  upon  it  at  a  low  rate  of  speed,  the  current 
of  electricity  is  cut  off,  which  so  reduces  the 
headlight  that  nothing  could  be  seen  in  front 
tmtil  the  current  was  put  on  again,  when  the 
headlight  is  revived;  that,  as  was  usual,  the 
current  had  been  eat  off,  and  he  began  to 
feed  his  car  up  (by  applying  the  electricity) 
abbnt  the  center  of  the  trestle,  or  when  he 
supposed  he  was  about  the  center,  and  it  takes 
some  time  to  feed  it  up  to  nine  points,  needed 
to  ascend  the  grade  beginning  at  the  west  end 
of  the  trestle;  that  he  had  fed  it  up  to  9 
points,  and  was  running  on  nine  points  when 
he  first  saw  these  people.  He  thereby  ex- 
plains that  he  was  several  car  lengths  past 
the  center  of  the  trestle  when  he  saw  them, 
and  instantly  applied  his  brake,  reversed  his 
current,  and  made  the  best  stop  he  could, 
using  all  the  means  in  bis  power  to  prevent 
tbe  accident  In  answer  to  the  question:  • 
'There  is  no  guessing  on  your  part  that  In- 
stantly yon  saw  those  people  you  tiled  to  stop 
that  car  In  every  way  you  could?"  the  witness 
says:  "I  did  In  every  way  I  could  to  prevent 
the  accident  I  don't  believe  a  man  ever 
worked  on  a  car  more  faithfully  than  I  did, 
tt;>ing  to  stop  It" 

The  car,  as  we  have  observed,  was  about 
42  feet  long,  and  the  deceased  was  run  over 
65  feet  from  the  western  end  of  the  trestle; 
that  Is,  about  142  feet  from  the  middle  of  the 
trestle,  approaching  Trom  the  east.  The  wit- 
ness was  not  asked  bow  close  he  thought  he 
was  to  those  people  when  he  first  saw  them, 
nor  as  to  how  far  the  car  ran  beyond  tbe 
jMlnt  of  the  accident  before  It  stopped;  but 
from  the  explanation  he  makes  as  to  bow  be 
handled  the  car  (that  tbe  headlight  would 
only  light  tbe  trestle  In  front  about  40  feet 
when  feeding  the  car  up),  If  he  had  run,  as 
he  stated,  2\<,  car  lengths  past  the  middle  of 
the  trestle  while  feeding  the  car  up,  the  only 
Inference  that  could  liave  been  drawn  was 
that  be  was  in  less  than  40  feet  of  tbe  people 
when  he  first  saw  them.  The  statement  of 
the  witness  of  the  defendant  L.  V.  Mayor, 
who  was  a  passenger  standing  by  the  motor- 
man,  Powell,  in  no  way  conflicts  with  tbe 
latter's  testimony,  but  corroborates  the  state- 
ment he  made  that  the  car  was  too  close 
when  the  people  were  seen  to  be  stopped  In 
time  to  avoid  running  over  them.  Mayor 
says  that  the  reversing  of  the  car  attracted 
his  attention,  and,  looking  forward,  he  saw 
the  people  about  40  feet  off. 

Another  witness  for  the  defendant  who 
was  a  passenger  on  the  car,  and  standing 
near  the  motorman,  also  corroborates  the  lat- 
ter in  the  statement  that  be  did  everything  In 
his  power  to  stop  the  car  before  reaching 
these  people. 

Plaintitrs  witness  R.  W.  Jennings  testified 
that  a  car  running  8  miles  an  hour,  the  sup- 
posed speed  of  tbe  car  at  tbe  time  of  this  ac- 
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oident,  on  a  dead  level  and  a  dry  rail,  could 
lie  stopped  In  40  feet;  on  a  wet  rail,  with  the 
use  of  sand,  it  would  take  only  5  feet  fur- 
ther, but,  if  you  did  not  have  sand,  it  would 
take  10  feet  more,  maybe  longer  than  that 
He  could  not  tell,  however,  about  a  sUck  rail 
—as  was  the  case  here— how  long  It  would 
take  to  stop  the  car,  and  he  concurs  in  the 
statement  of  other  witnesses  that  the  current 
of  electricity  cannot  be  reversed,  so  as  to 
bring  the  wheels  to  a  dead  stop,  or  make 
them  go  back  Instantly,  as  it  takes  it  at  least 
two  seconds  to  give  It  time  to  "get  In";  that 
is,  to  take  bold  and  have  effect 

Annie  Racks,  the  13  year  old  daughter  of 
the  deceased,  as  a  witness  for  the  plaintiff, 
testifies  that  the  light  on  the  car  went  out 
Just  as  the  car  reached  the  eastern  end  of  the 
trestle,  and  that  the  light  came  on  no  more 
until  the  accident  was  over  and  the  car  had 
gotten  across  the  trestle.  She,  as  stated  by 
all  the  other  witnesses,  says  that  it  was  a 
dark  night,  and  in  this  darkness,  while  she 
'  was  crawling  upon  her  handa  and  knees,  over 
the  trestle,  she  claims  that  she  saw  the  motor- 
man  turning  "all  around  the  brakes"  (mean- 
ing, doubtless,  turning  the  brakes  aroimd) 
when  the  car  waa  the  distance  of  the  width 
of  Broad  street  from  her;  that  the  light  did 
not  go  out  until  the  car  was  as  close  to  her 
as  across  Broad  street;  and  that  they  were 
then  about  the  middle  of  the  trestle^  It  ap- 
pears that  the  witness  saved  her  life  by 
swinging  under  the  trestle  at  the  point  where 
her  mother  waa  killed,  while  one  of  the  re- 
maining two  of  the  party  Jumped  off  the 
trestle,  and  the  other  was  knocked  off;  and 
all  this  occurred  at  a  point  as  we  have  seen, 
65  feet  from  the  western  eai  of  the  trestle, 
and  at  least  142  feet  west  of  Its  center,  so 
tii&t.  In  the  very  nature  of  things,  as  well  as 
by  the  plaintiff's  other  evidence  In  the  case, 
it  Is  impossible  that  thia  witness'  statement 
that  the  lights  on  the  car  went  out  as  it  en- 
tered upon  the  east  end  of  the  trestle,  and 
never  came  on  again  until  It  had  passed  over 
the  trestle,  can  be  true.  But  if  the  statement 
be  accepted  as  true.  It  neither  proves  as  a 
fact  nor  warrants  the  Inference,  that  the 
motorman  in  charge  of  the  car  failed  to  do, 
as  he  states  he  did,  all  In  his  power  to  stop 
his  car  after  he  discovered  these  people  on 
the  trestle.  On  the  contrary,  the  plaintilTs 
other  evidence  conclusively  proves  that  if  the 
statement  of  Annie  Racks  be  true— that  the 
lights  on  the  car  went  out  as  it  entered  upon 
the  east  end  of  the  trestle,  and  remained  out 
until  It  passed  entirely  over  it- it  was  Im- 
possible that  the  motorman  could  have  at  any 
time  seen  these  i)eople  on  the  trestle  before 
running  over  them.  It  Is  not  pretended  that 
he  saw  them  from  the  east  end  of  the  trestle, 
where,  as  Annie  Racks  claims,  the  light  went 
out  and  never  came  on  again,  for.  If  such 
was  the  case,  he  wantonly  or  recklessly  ran 
his  car  upon  them;  and  it  Is  conceded  by 
counsel  in  argument  here  that  such  was  not 
the  case,  the  contention  being  only  that  when 


the  motorman  saw  the  deceased's  perQ  he  be- 
came so  awe-stricken  that  he  lost  ability  to 
deal  effectually  with  the  situation. 

Subjecting  the  whole  evidence  to  the  most 
rigid  application  of  the  rule  governing  demur- 
rers to  evidence,  no  other  conclusion  could 
rightly  be  reached  than  that  the  death  of  the 
deceased  was  due  solely  to  her  own  reckless 
Intrusion  upon  the  defendant's  trestle  and 
right  of  way  as  a  trespasser. 

It  follows  that  the  Judgment  of  the  lower 
court  refusing  to  set  aside  the  verdict  of  the 
Jui7  and  award  the  defendant  a  new  trial 
must  be  reversed  and  aimnlled,  and  the  cause 
remanded. 

an  ▼■■  4B) 

MILLBB  &  METERS  t.  CITY  OF  NEW- 
PORT NEWS. 
(Supreme  ConH  of  Appeals  of  Virginia.    Jvat 
11,  1803.) 

MtlNICIPAt     CORPORATIONS— ABATKMKNT— IN- 
STRUCTIONS—DRAINS— LIABILITIES. 

1.  The  failure  of  a  city  to  exercise  its  chai^ 
ter  power  to  abate  nuisances  uot  renderioK  its 
streets  iinBafe  does  not  give  persons  injured  by 
such  failure  a  private  action  against  the  city, 
nor  does  a  failure  to  make  or  enforce  ordinan- 
ces prohibiting  nutaances  give  such  action. 

2.  An  instruction  which  is  wholly  inapplicable 
to  the  case  should  not  be  given. 

3.  If  the  instructions  taken  as  a  whole  pre- 
sent the  law  fairly  and  clearly,  and  In  a  man- 
ner not  Ukely  to  mislead  the  jury,  or  if  the 
eiTor  in  an  instruction  excepted  to  Is  correct- 
ed by  other  instructions,  the  verdict  will  not  be 
set  aside. 

4.  A  municipal  corporation  has  the  right  to 
construct  ditches  and  drains  for  the  purpose  of 
draining  the  surface  water  from  its  streets  into 
a  ditch  or  drain  which  is  a  natural  wata 
course,  so  long  as  reasonable  care  and  skill  are 
exercised  in  doing  the  work. 

Error  to  Circuit  Court  of  City  ot  Newport 
News. 

Action  by  Miller  &  Meyers  against  the  dty 
of  Newport  News.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 

J.  C.  Baker,  A.  C.  Peachy,  and  G.  A.  Ash- 
by,  for  plaintiffs  In  error.  J.  A.  Massie,  for 
defendant  In  error. 

OARDWELL,  J.  Plaintiffs  In  error  are 
the  Joint  owners  of  five  vacant  lots  situated 
in  the  city  of  Newport  News  fronting  on 
Twenty-Fifth  street  and  brought  their  ac- 
tion to  recover  damages  of  the  city  because 
of  the  condition  In  which  it  Is  alleged  their 
lots  are  kept  by  reason  ot  a  certain  ditch 
or  drain  which  goes  over  them  and  empties 
Into  Newport  News  creek. 

This  action  Is  based  upon  the  theory  that 
(1)  the  city,  by  artificial  means  and  channels, 
collected  the  surface  water  along  Its  street* 
and  avenues,  and  poured  the  same  uixm  tbe 
lots  in  question;  (2)  that,  granting  that  some 
of  this  surface  water  would  voluntarily  go 
on  the  lots,  the  defendant  city  had  largely 
and   Injuriously  added   to  this   amount   so 
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tliat  there  to  always  a  stream  flowing  over 
these  lots,  and  an  entirely  different  stream 
from  that  originally  passing  through  the  said 
ditch  or  drain,  lu  that  It  Is  now  filthy  and 
unhealthy,  and  entirely  destroys  the  use  of 
the  lots;  or  (3)  that  the  said  ditch  or  drain 
Is  maintained  so  as  to  he  a  nuisance,  ren- 
dering said  lot  uninhabitable. 

The  action  is  defended  on  the  ground  that 
the  nuisance  complained  of  was  not  created 
by  the  city,  but  the  ditch  or  drain  is,  and 
always  was,  a  natural  water  course,  and  was 
not  cut,  constructed,  or  altered  or  used  by 
the  city. 

The  proceedings  in  the  circuit  court  re- 
sulted In  a  verdict  and  Judgment  'or  the 
defendant  city,  which  we  are  aslted  to  re- 
view and  reverse  upon  the  grounds  (1)  that 
the  verdict  and  Judgment  are  contrary  to  the 
law  and  the  evidence;  and  (2)  the  court  mis- 
directed the  Jury  by  the  giving  of  certain 
instructions  for  the  defendant  city,  and  the 
refusal  of  two  instructions  asked  for  by  the 
plaintiffs. 

It  appears  tliat  the  city  of  Newport  News 
was  incorporated  by  an  act  of  the  Oeneral 
Assembly  approved  January  16,  1896.  Acts 
1895-06,  p.  74,  c.  64.  MUler,  one  of  the 
plalntlfTs  in  error,  acquired  the  five  lots  in 
question  in  1897,  and  conveyed  one-half  In- 
terest therein  to  Meyers,  his  coplaintlff  In 
error,  in  September,  1898.  The  city  is  divid- 
ed by  the  tracks  and  yard  of  the  Chesapeake 
&  Ohio  Railway  Oompany,  and  in  the  fall 
of  1899  the  city  built  a  bridge  over  the  rail- 
way tracks  and  yard  in  Twenty-Pifth  street, 
one  end  of  which  bridge  is  very  near  plaln- 
tlffa  In  error's  lots,  and  this  fact  increased 
their  value  enormously,  as  is  conceded.  The 
lots  were  at  the  time  they  were  bought  by 
plainttfCs  in  error,  and  still  are,  9  or  10  feet 
below  the  grade  of  Twenty-Fifth  street  and 
Warwick  avenue;  in  fact,  they  are  very  low 
lots,  and  from  the  formation  of  the  land  the 
natural  surface  drainage  of  a  part  of  the 
dty  is  through  the  drain  across  Warwick 
avenue  and  Twenty-Sixth  street,  over  the 
lots  of  the  Old  Dominion  Land  Company  to 
the  lots  of  plalntifrs  In  error,  thence  into 
Newport  News  creek;  and  the  city  has  re- 
duced the  amount  of  territory  drained  through 
this  natural  outlet  by  the  construction  of 
the  approaches  to  Twenty-Plfth  and  Thirty- 
Fourth  street  bridges.  No  city  property  or 
city  sewers  drain  through  this  outlet,  as  ad- 
mitted by  plaintiff  In  error  Miller  testifying 
in  his  own  behalf;  and  the  filthy  and  un- 
sanitary matter  which  Is  conveyed  by  this 
natural  drain  across  these  lots  comes  either 
from  private  property  or  from  the  streets, 
some  of  which  are  paved  and  others  not  paved. 
The  ditches  made  on  the  sides  of  the  streets 
that  plaintiffs  In  error  complain  of  were 
caused  by  the  working  of  the  streets  and 
turning  the  water  from  the  middle  to  the 
sides.  The  lots  of  plaintiffs  in  error  are  In 
th»  same  condition  they  were  at  the  time 


they  were  purchased,  and  the  <dty  has  exer- 
cised no  ownership  or  control  over  this  nat- 
ural water  course  through  the  lots.  Plain- 
tiffs in  error's  witness  Lentz  states  that  the 
ditch  or  drain  which  runs  across  these  lots 
to  a  natural  water  course,  and  has  been  since 
be  came  to  the  city  in  1885,  and  in  fact  he 
says,  "That  ditch  has  been  there  since  the 
day  of  Adam,"  meaning  thereby  to  say  that 
from  the  lay  of  the  land  the  natural  flow  of 
the  water  has  always  been  through  this  out- 
let; and  this  fact  to  testified  to  by  a  num- 
ber of  witnesses  examined  on  behalf  of  the 
city. 

Upon  this  evidence  before  the  Jury,  clear- 
ly their  verdict  should  not  be  disturbed,  un- 
less the  circuit  court  has  erred  in  giving  or 
refusing  instructions. 

In  submitting  the  case  to  the  Jury  the 
court  gave  four  instructions  asked  by  plain- 
tiffs in  error  and  a  like  number  asked  for 
by  the  defendant.  Exceptions  are  taken  to 
the  refusal  of  the  court  to  give  Instructions 
numbered  1  and  4  asked  by  the  plaintiffs  in 
error,  and  to  the  giving  of  the  four  instruc- 
tions asked  by  the  defendant. 

By  instruction  No.  1  the  court  was  asked 
to  tell  the  Jury  that  a  city  to  liable  for  fall- 
are  to  exercise  Its  legislative  and  discretion- 
ary power  to  abate  or  remove  a  public  nui- 
sance, whether  caused  by  itself  or  private 
parties.  The  Instruction  was  properly  re- 
fused, as  there  was  no  evidence  tending  to 
show  that,  if  a  nuisance  existed  upon  the 
lots  of  plaintiffs  in  error,  it  was  caused  by 
the  defendant  The  case  here  is  very  un- 
like the  case  of  Chalkley  v.  City  of  Rich- 
mond, 88  Va.  402,  14  S.  B.  339,  29  Am.  St 
Rep.  780,  so  much  relied  on  by  plaintiffs  in 
error.  In  that  case  water  from  the  James 
river  was  diverted  from  its  natural  course 
through  an  artificial  sewer  constructed  by  a 
third  person,  and  afterwards,  repaired  and 
controlled  by  the  city  In  one  of  Its  streets, 
and  was  allowed  to  flood  the  plaintiff's  ceUar. 

Where  one  constructs  a  sewer  on  his  prem- 
ises, and  through  it  discharges  flitb  and  garb- 
age into  the  street,  creating  a  nuisance,  and 
to  the  injury  of  an  adjacent  lot  owner,  no 
action  lies  in  favor  of  such  adjacent  owner 
against  the  city  for  failure  to  provide  a  sew- 
er or  for  a  failure  to  abate  the  nuisance,  Ms 
remedy  being  against  the  person  offending 
for  maintaining  a  nuisance.  The  mere  fact 
that  a  nuisance  exists,  and  has  occasioned 
an  injury  to  the  third  person,  does  not  ren- 
der the  corporation  liable,  provided  the  nui- 
sance was  not  created  or  maintained  by  the 
corporation  itself.  Chattanooga  v.  Reld,  103 
Tenn.  616,  53  S.  W.  937. 

The  failure  of  a  city  to  exercise  its  charter 
power  to  abate  nuisances  not  rendering  its 
streets  unsafe  does  not  give  persons  injured 
by  such  failure  a  private  action  against  the 
city,  nor  does  a  failure  to  make  or  enforce 
ordinances  prohibiting  nuisances  give  them 
such  action  against  the  city.    2  DHL  Munc. 


Digitized  by 


Google 


7U 


44  SOUTHEASTERN  REPORTER. 


(Va. 


Coii>.  I  851;  Jones  v.  WUliamsburg,  97  Va. 
722,  34  S.  E.  883,  47  L.  R.  A.  294;  Cain  T. 
Syracuse,  95  N.  Y.  83. 

In  Robinson  t.  City  of  Danville  (recently 
decided  by  this  court)  43  S.  E.  337,  It  U  beld 
tbat  where  a  culvert  erected  under  a  railroad 
was  subsequently  extended  by  tbe  city  across 
a  street,  but  neither  the  city  nor  any  munic- 
ipal body  of  the  town  before  incorporation 
bad  ever  passed  any  resolution  concerning  the 
culvert,  or  in  any  way  bad  assumed  control 
over  tbe  same,  the  city  was  not  liable  to  a 
property  owner  for  damages  from  Its  ob- 
struction. 

Instruction  No.  4  asked  by  plaintiffs  In  er- 
ror was  also  properly  refused,  It  being  wholly 
inapplicable  to  the  case,  as  tbe  defendant 
city  made  no  claim  of  a  prescriptive  right  to 
allow  the  water  to  flow  upon  the  lots  of  plain- 
tiffs in  error,  but  maintained  that  the  forma- 
tion of  the  earth  at  this  point  was  such  that 
surface  water,  in  seeking  Its  level,  naturally 
found  its  way  over  these  lots,  and  that  the 
dty  had  not  added  to  tbe  quantity  of  wa- 
ter passing  through  this  natural  drain;  and 
was  not  responsible  for  the  unsanitary  matter 
it  accumulated  and  conveyed  upon  the  lots. 

Instruction  No.  1  of  defendant  in  error 
submitted  to  the  Jury  the  question  whether 
or'  not  the  drain  or  ditch  complained  of  was 
a  natural  water  course,  and  whether  or  not 
tbe  city  bad  altered  or  changed  its  use.  We 
are  of  opinion  that  the  Instruction  was  prop- 
er, and  was  rightly  given. 

We  are  further  of  opinion  tbat  defendant 
in  error's  instruction  Na  2  is  without  a 
valid  objection.  This  Instruction  embodies 
two  propositions  of  law  entirely  applicable  to 
tbe  case;  first,  that  a  city  is  not  liable  for  not 
providing  and  enforcing  ordinances  for  tbe 
abatement  of  nuisances  on  private  property 
which  do  not  render  its  streets  unsafe;  and, 
second,  tbat  a  city  Is  not  liable  for  not  pro- 
viding and  enforcing  ordinances  for  the  abate- 
ment of  nuisances  in  its  streets  not  rendering 
them  unsafe  for  travel,  and  not  created  or 
maintained  by  Itself,  but  occasioned  by  the 
acts  of  private  individuals  alone. 

Whether  or  not  the  nuisance  complained  of 
here  was  created  by  private  individuals  alone, 
as  distinguished  from  any  acts  of  the  dty, 
either  singly  or  jointly  with  others,  was  left 
to  tbe  Jury.  The  objection  urged  to  this  in- 
struction is  that  it  purports  to  contain  a  com- 
plete statement  of  the  law,  and  leaves  out  of 
view  the  question  whether  the  city,  by  arti- 
ficial means,  turned  surface  water  on  plain- 
tiffs In  error's  lots.  If  It  were  conceded  that 
this  objection  to  the  Instruction  is  well  taken, 
we  are  unable  to  see  that  plaintlCCs  in  error 
were  prejudiced  thereby.  The  Jury  were  told 
by  plaintiffs  in  error's  third  Instruction  that 
tbey  were  to  read  all  of  the  Instructions  to- 
gether In  considering  of  their  verdict,  and 
the  question  whether  the  defendant  in  error, 
by  artifidal  means,  turned  surface  water  on 
plaintiffs  la  error's  lot  Is  submitted  to  tbe 


Jury  by  other  instructions  dealing  with  that 
question. 

Instructions  to  the  Jury  should  be  clearly 
expressed,  and  the  law  clearly  and  distinctly 
stated,  but  a  verdict  will  not  be  set  aside  be- 
cause some  expression  standing  alone  might 
be  regarded  as  erroneous  or  misleading  if  the 
instructions  taken  as  a  whole  present  the 
law  fairly  and  correctly,  and  In  a  manner  not 
likely  to  mislead  the  Jury,  or  if  tbe  error 
In  an  instruction  excepted  to  is  corrected  by 
other  instructions  given  by  the  court.  Wash- 
ington, A.  &  Mt  V.  Electric  Ry.  Co.  v. 
Quayle,  95  Va.  749,  30  S.  E.  391;  Russell  Creek 
Coal  Co.  V.  Wells,  96  Va.  416,  31  S.  K.  614, 
Kimball  v.  Borden,  97  Va.  477,  34  S.  E.  45; 
Rich.  Traction  Ca  v.  Hildebrand,  99  Va.  48, 
S4S.  E.888. 

We  are  further  of  opinion  tbat  the  drcoli 
court  did  not  err  In  giving  defendant  in  er- 
ror's third  and  fourth  instructions.  Tbe 
tbhrd  told  the  Jury  that  there  is  no  lUbiUty 
upon  the  dty  for  faUnre  to  provide  sewos 
to  carry  surface  water,  or  for  failure  to  re- 
lieve the  plaintiffs'  property  of  burdens  put 
upon  it  by  nature;  and  If  they  beUeved  from 
the  evidence  that  the  drain  or  ditch  com- 
plained of  was  not  constructed  by  the  dty, 
but  existed  as  such  before  the  Incorporation 
of  the  dty,  there  is  no  liability  upon  the 
dty  for  allowing  surface  water  to  find  Its 
way  Into  this  ditch  and  be  carried  through 
the  same. 

The  fourth  Instruction  simply  told  tbe  Jury 
tbat  a  dty  lias  a  right  to  construct  ditches 
along  its  streets  and  drain  the  surface  water 
into  a  ditch  or  drain  which  was  Its  natural 
course,  for  the  purpose  of  draining  its  streets, 
even  though  the  quantity  of  water  increases 
in  the  time  of  lalny  weather  and  diminishes 
at  other  times;  and.  If  the  jury  believed 
from  evidence  that  such  was  the  object  of 
the  dty  in  constructing  the  small  drabis  on 
the  sides  of  its  streets,  there  is  no  liability 
upon  the  dty  for  so  doing. 

We  are  unable  to  see  tbe  force  of  the  con- 
tention of  counsel  that  defendant  in  error's 
third  instruction  conflicts  with  plaintiffs  in 
error's  fifth  Instruction,  which.  In  effect,  told 
the  Jury  that  If  they  believed  from  the  evi- 
dence tbat  tbe  defendant  in  error  bad  as- 
sumed and  exercised  control  of  the  big  ditch 
or  drain  in  question,  there  was  liability  upon 
the  dty  from  the  time  It  so  assumed  and  ex- 
ercised such  control,  and  it  was  Immaterial 
who  n)ay  have  first  built  or  established  the 
ditch  or  drain,  and  that  any  altering,  reitair-' 
Ing,  or  giving  authority  to  do  so,  furnishing 
labor,  implements,  and  offidal  supervision 
and  direction  of  the  work  by  tbe  dty  and  Its 
agents,  were  to  be  considered  in  determining 
whether  the  dty  had  assumed  and  exodsed 
such  control. 

Nor  is  defendant  in  error's  instruction  No. 
4  liable  to  tbe  objection  that  it  took  from 
tbe  Jury  the  question  whether  or  not  the 
ditch  or  drain  was  a  natural  water  course. 
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and  made  tbe  "object"  of  tbe  city  In  drain- 
ing its  streets  the  gravamen  of  Its  liability. 

"Town  ofiScers,  in  repairing  Iiighways,  niay 
construct  drains  and  culverts  within  the  lim- 
its of  the  highway;  and  if  the  surface  water, 
after  flowing  in  them  for  some  distance,  turns 
upon  tbe  land  of  an  adjoining  proprietor,  no 
action  at  law  lies  for  damages  thereby  occa- 
sioned. Town  officers  are  bound  to  make 
every  highway  safe  and  convenient  for  trav- 
elers; and  they  and  their  officers  are  protect- 
ed In  doing  it  80  long  as  they  act  within  the 
scope  of  their  authority,  and  execute  their 
work  in  a  reasonably  safe  and  skillful  man- 
ner, although  their  operations  cause  the  sur- 
face water  to  flow  uiwn  the  adjoining  pro- 
prietors in  large  quantities  to  their  Injury. 
Their  rights  are  commensurate  with  their  du- 
ties. They  are  not  bound  to  submit  the  pro- 
priety of  their  judgment  or  their  methods  in 
making  repairs  within  the  scope  of  their  au- 
thor!^ to  the  supervision  of  a  court  or  Jury." 
Angell  on  Water  Courses,  {  108. 

The  law  as  stated  by  that  learned  author 
Is  sustained  in  Powell  v.  Town  of  WythevlUe, 
96  Va.  7S,  27  S.  E.  805;  citing  a  number  of 
other  dedsIouB  of  ttais  court 

Tbe  case  of  St  Paul,  eta,  Ry.  Co.  v.  Du- 
luth  (Minn.)  S8  N.  W.  169,  23  L.  R.  A.  88,  46 
Am.  St  Rep.  491,  was  very  similar,  in  many 
respects,  to  the  case  at  bar,  and  it  was  there 
held  that  there  is  no  liability  upon  a  city 
where  It,  by  means  of  artificial  sewers,  col- 
lected surface  water  on  tbe  hillside,  and  con- 
veyed it  to  its  common  and  natural  dmnplng 
ground,  the  plainttfls'  property,  made  such 
by  nature,  and  not  by  the  city.  In  the  opin- 
ion it  Is  said:  "The  plaintiffs  seem  to  forget 
that  nature,  and  not  the  city,  has  made  this 
place  such  dumping  ground,  and  tbe  city  has 
never  relieved  the  land  of  such  servitude;" 
and  in  conclusion  It  is  said:  "Can  the  owner 
of  a  swamp  Improve  it  and  then  compel  the 
owner  of  the  higher  land  around  it  to  keep 
the  surface  water  naturally  tributary  to  the 
swamp  from  coming  from  tbe  higher  lands 
upon  the  swamp?    We  think  not" 

Another  case  in  point  Is  Waffle  T.  New 
York  Central  Ry.  Co.,  53  N.  T.  11,  18  Am. 
R^.  467,  where  the  court  said:  "The  de- 
fendant bad  an  absolute  right  to  drain  the 
surface  water  upon  its  land  into  the  stream 
which  was  its  natural  outlet  through  ditches 
constructed  upon  its  own  land,  although  the 
quantity  of  water  in  the  stream  was  thereby 
increased  in  times  of  high  water  and  dimin- 
ished at  other  times.  A  proprietor  having 
the  right  to  reclaim  his  land  by  draining  the 
surface  water  therefrom  by  ditches  dischar- 
ging into  a  stream  running  therein,  which  la 
the  natural  outlet  of  the  water,  the  object  of 
so  doing,  whether  for  the  erection  of  build- 
ings, agriculture,  or  the  construction  of  a 
railroad,  la  wholly  Immaterial.  He  may  so 
drain  whenever  so  disposed  to  do  so,  irre- 
spective of  the  object" 

It  would  seem  unnecessary  to  review  other 
authorities  cited  in  support  of  the  proirasitlon 


of  law  that  a  dty  has  a  right  to  construct 
ditches  and  drains  for  the  purpose  of  drain- 
ing the  surface  water  from  its  streets  into 
ff  ditch  or  drain  which  are  a  natural  water 
course,  so  long  as  reasonable  care  and  skill 
is  exercised  in  doing  the  work. 

As  opposed  to  the  propositions  of  law  laid 
down  in  the  instructions  given  at  the  in- 
stance of  defendant  in  error  In  this  case, 
counsel  dte  a  number  of  authorities,  but  we 
deem  it  unnecessary  to  review  them,  as  they 
are  cases  where  water  was  collected  and 
discharged  on  the  premises  where  it  would 
not  have  naturally  gone,  or  where  sewen 
have  been  constructed  to  empty  into  a  water 
course,  polluting  it  These  autboritlea  do 
not  distinguish  between .  artificial  modes  of 
drainage,  diverting  water  from  its  natural 
course  onto  private  property,  from  the  nat- 
ural flow  of  surface  water.  They  would  be 
applicable  to  a  case  where  a  city  had  con- 
structed, owned,  and  controlled  a  sewer  which 
emptied  upon  an  adjacent  proprietor's  lot 
or  had  diverted  surface  water  or  water  of 
streams  from  Its  natural  course,  and  poured 
It  with  increased  force  or  destructiveness  Up- 
on tbe  adjacent  owner's  lot;  or  where  a 
private  culvert  sewer,  or  drain  had,  by  the 
exercise  of  its  corporate  powers,  been  taken 
control  of  by  a  dty,  and  converted  into  a 
public  one.  Tbat  was  the  case  In  Chalkley 
T.  City  of  Richmond,  supra.  But  as  shown 
in  Robinson  t.  City  of  Danville,  supra,  that 
was  a  very  different  case  from  one  in  which 
the  dty  has  exercised  no  authority  or  con- 
trol over  a  culvert  sewer,  or  drain  emptying 
upon  a  landowner  or  overflowing  the  land 
by  becoming  obstructed. 

The  primary  questions  In  this  case  are, 
first,  whether  the  surface  water  emptying 
upon  the  lots  of  plaintiffs  in  error,  of  which 
they  complain,  flows  through  Its  natural 
channel  or  outlet;  and,  second,  whether  or 
not  defendant  in  error  has  undertaken  to 
control  this  natural  flow  of  water,  or  to 
exerdse  any  control  over  It  as  a  public  sewer 
or  drain.  The  first  question  bdng  answered 
In  the  affirmative  and  the  second  in  the 
negative,  there  could  be  no  recovery  of  the 
defendant  in  error  for  damages  to  tbe  lots 
of  plaintiffs  in  error.  Robinson  t.  City  of 
Danville,  supra. 

We  are  of  opinion  that  tbe  Judgment  of 
the  drcult  court  should  be  affirmed. 


am  Ta.  462) 


BISSELIi  V.  HOOD. 


(Supreme  Court  of  Appeals  of  Virginia.    June 
11,  1903.) 

PABTNBRSHIP-CONTRACr-BQUnT    PRACTICB 
— BXCSPTIONS  TO  COMHISBION- 
BRS'  REPOHT. 

1.  Where  a  partnerahip  contract  provides  that 
each  partner  shall  be  allowed  to  draw  a  salary 
of  $75  per  month,  and  for  a  division  of  the  net 
profits  at  tbe  end  of  the  year,  the  anlary  of  each 
person  was  to  be  considered  an  item  of  expense 
of  the  business. 
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Appeal  from  Law  and  Equity  Conrt  of  City 
of  Bldimond, 

Bill  by  B.  EL  Bissell  against  W.  T.  Hood. 
Decree  for  defendant,  and  plaintiff  appeals^ 
Affirmed. 

Christian  &  Christian  and  3.  Preston  Car- 
son, for  appellant  Bev  T.  Crump  and  Over- 
ton Howard,  for  appellee. 

HARRISON,  J.  The  record  shows  that 
the  appellee,  W.  T.  Hood,  has  been  for  many 
years  the  owner  of  a  nursery  for  the  plant- 
ing, propagation,  and  sale  of  fniit  and  orna- 
mental trees,  the  business  being  conducted 
under  the  style  of  W.  T.  Hood  &  Co.  It  ap- 
pears that  the  appellee  was  an  experienced 
and  practical  man  in  the  conduct  of  the  nur- 
sery business,  but  possessed  no  skill  or  ex- 
perience in  boolikeepiDg  or  conducting  in 
other  respects  the  affairs  of  an  ofiSce.  The 
appellant,  B.  H.  Bissell,  was  an  experienced 
clerical  and  office  man,  especially  conversant 
with  the  agencies  usually  employed  in  the 
disposition  of  nursery  stock,  and  bad  been  at 
times,  for  some  years  prior  to  the  date  of  this 
controversy,  employed  by  the  appellee  at  his 
office.  On  the  30th  of  December,  1898,  the 
parties  mentioned  entered  into  an  agreement 
for  the  conduct  of  this  nursery  business  on 
their  Joint  accoimt  for  the  year  1899.  This 
contract  was  reduced  to  writing,  and  con- 
tains 25  clauses. 

It  provides  that  for  the  year  1899  the  ap- 
pellee was  to  have  charge  of  the  nurseries, 
and  the  appellant  to  have  charge  of  the  office, 
and  to  superintend  the  agents  employed  to 
sell  and  dispose  of  the  trees.  The  part  to  be 
performed  by  each  is  set  forth  with  particu- 
larity, and  specific  mention  made  of  the 
sources  from  which  the  income  was  to  be  de- 
rived, the  items  of  expense  of  the  business, 
and  how  the  same  were  to  be  charged,  with 
explicit  directions  as  to  the  division  between 
them  of  the  net  profits  at  the  end  of  the  year,- 
each  being  allowed  in  the  meantime  to  draw 
a  salary  of  $75  per  month,  which  was  to  be 
charged  to  expense. 

The  Twenty-Third  clause  of  the  contract 
provided  that,  if  the  business  of  the  year  1899 
showed  a  profit,  the  contract  was  to  be  re- 
newed for  another  year  from  January  1, 1900, 
subject  in  every  respect  to  the  same  condi- 
tions and  restrictions.  At  the  end  of  the 
year  1809  a  controversy  arose  between  the 
parties  as  to  whether  there  had  been  a  profit 
in  the  business  of  that  year,  with  the  result 
that  the  bill  in  this  case  was  filed  by  E.  H. 
Bissell,  setting  forth  the  contract,  and  claim- 
ing that  it  constituted  a  partnership  between 
himself  and  W.  T.  Hood;  that  there  had  been 
a  profit  in  the  business  for  the  year  1899,  In 
which  he  was  entitled  to  share,  and  that  such 
profit  also  entitled  him  to  a  renewal  of  the 
contract  for  another  year;  that  he  had  been 
excluded  from  any  further  participation  in 
the  business  by  the  appellee  and  all  of  his 
rights  under  the  contract  ignored. 


The  bill  asked  that  the  appellee  be  eojoin- 
ed  from  carrying  on  the  business  without  the 
co-operation  of  appellaot;  that.  If  necessary 
to  the  ends  of  Justice,  the  partnership  be  dis- 
solved, and  a  receiver  be  apxwlnted  to  take 
charge  of  the  assets  and  wind  up  its  afblrs, 
80  that  the  respective  Interests  of  the  parties 
in  the  assets  and  business  might  be  ascer- 
tained and  settled  by  decree,  and  that  all 
proper  accounts  be  taken,  and  general  relief 
granted. 

To  this  bill  the  appellee,  who  was  defend- 
ant In  the  court  below,  filed  two  pleas.  The 
first  denies  that  appellee  entered  Into  a  con- 
tract of  partnership  with  the  appellant,  and 
insists  that  the  contract  filed  with  the  bill 
was  merely  an  agreement  to  employ  the  ap- 
pellant upon  a  certain  consideration,  with  a 
further  provision  for  a  share  in  the  profits  of 
the  business  for  the  year  1890  as  additional 
compensation  for  his  services.  The  second 
plea  avers  that  the  business  conducted  by 
appellant  under  his  style  of  W.  T.  Hood  A 
Co.  did  not  show  a  profit  for  the  year  1899 
after  providing  for  the  payments  and  ex- 
penses set  out  In  the  contract 

The  court  declined  to  pass  upon  a  motion 
to  strike  out  plea  No.  1,  or  upon  any  ques- 
tion raised  on  the  pleadings,  and  for  the  pur- 
pose of  deciding  the  issue  of  fact  Joined  nn- 
der  plea  No.  2  referred  the  case  to  one  of  its 
commissioners  to  ascertain  the  profits.  If  any, 
made  from  the  business  of  W.  T.  Hood  &  Co. 
diu4ng  the  year  1899. 

Under  the  agreement  between  the  parties 
there  could  be  no  recovery  in  this  case  nnless 
the  business  for  1899  showed  a  profit 
Whether  or  not  there  was  such  a  profit  is 
put  directly  in  issue  by  plea  No.  ^.  In  det«- 
mlning  that  fact  It  was  wholly  Immaterial 
whether  or  not  the  contract  created  a  part- 
nership, for  the  only  matter  that  could  be 
affected  by  that  question  was  whether  the 
monthly  withdrawals  of  $75  by  each  should 
be  charged  to  expense.  The  contract  itself 
settled  that  question  by  expressly  provldln? 
that  such  withdrawals  should  be  so  charged. 

No  question  of  law  Is  presented.  The  sole 
inquiry  raised  by  the  record  is  whether  or 
not  the  business  of  W.  T.  Hood  &  Co.  show- 
ed a  profit  for  the  year  1899.  The  solution 
of  that  question  has  called  forth  a  mass  of 
conflicting  testimony  that  Is  made  part  of 
the  record.  A  learned  and  experienced  com- 
missioner has  made  two  elaborate  reports 
based  upon  the  evidence,  settling  the  ac- 
counts Involving  the  business  of  the  parties 
for  the  year  1899.  In  both  of  these  reports 
he  finds  that  there  was  a  loss.  The  learned 
Judge  of  the  court  below,  after  full  consid- 
eration of  the  entire  record,  has  reached  the 
conclusion  that  there  was  a  loss,  and  has 
denied  the  relief  sought.  Objection  Is  made 
that  the  lower  court  refused  to  pass  upon 
the  method  of  accounting  or  course  of  rea- 
soning pursued  by  the  commissioner,  and  de- 
clined to  pass  upon  any  of  the  exceptions 
taken  to  the  reports.    The  decree  appealed 
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from  Bb^ws  that  tbe  court  considered  tbe 
case  upon  both  reports  of  the  commissioner, 
together  with  the  testimony,  exhibits,  and 
papers  returned  therewith,  and  upon  the  sev- 
eral exceptions  taken  thereto  by  both  plain- 
tiff and  defendant.  The  decree  then  pro- 
ceeds as  follows:  "Upon  consideration  where- 
of tbe  court  is  of  opinion  that  It  is  unneces- 
sary to  pass  upon  the  method  of  accounting, 
or  tbe  course  of  reasoning  by  which  tbe  said 
commissioner  reached  his  conclusion.  And 
tbe  court  being  further  of  opinion  from  this 
present  report  of  Commissioner  Quy,  as  well 
as  from  his  former  report,  and  from  the  evi- 
dence and  papers  returned  with  each  of  said 
TB'portB,  and  from  the  proceedings  in  this 
cause,  that  the  conclusion  of  the  commis- 
sioner In  his  second  report  is  correct,  the 
court,  without  formally  passing  upon  any 
or  all  of  the  exceptions'  filed  by  complainant 
and  by  defendant,  approves  and  confirms  the 
conclusion  •  •  •  that  under  the  contract 
between  the  parties  •  •  •  no  profit  was 
made  during  the  year  1899  In  the  business 
of  W.  T.  Hood  &  Co." 

It  thus  appears  that  tbe  court  did  not  pass 
upon  tbe  course  of  reasoning  of  the  com- 
missioner or  the  exceptions  in  detail,  because 
It  was  not  thought  necessary,  as  the  court 
was  satisfied  upon  tbe  whole  record  that  the 
plaintiff  bad  failed  to  make  out  his  case. 
While  the  court  did  not  In  words  overrule 
the  exceptions.  It  In  effect  did  so.  Unless, 
however,  the  court  ought  to  have  sustained 
the  exceptions,  and  thus  made  a  decree  in 
favor  of  the  plaintiff  necessary,  its  failure  to 
formally  overrule  them  is  harmless  error. 
Bristol  Iron  &  S.  Co.  v.  Thomas,  93  Va.  S96, 
25  S.  E.  110. 

The  several  aspignments  of  error  set  forth 
io  the  petition  for  appeal  consist  of  objec- 
tions to  the  allowance  of  certain  items  and 
the  disallowance  of  others  by  the  commis- 
sioner In  his  statement  of  accounts. 

The  propriety  of  the  commissioner's  action 
in  the  particulars  mentioned  depends  upon 
tbe  weight  to  be  {^iven  a  large  mass  of  con- 
flicting evidence.  It  Is  manifest  that  no  use- 
ful purpose  would  be  served  by  attempting 
to  enter  here  upon  a  detailed  consideration 
of  the  account  stated  by  the  commissioner, 
or  of  tbe  voluminous  evidence  returned  by 
bim  <^th  his  two  reports.  To"  do  so  would 
prolong  this  opinion  beyond  reasonable  lim- 
its, without  at  all  promoting  the  ends  of 
Justice,  and  without  possible  benefit  to  either 
party  concerned. 

We  have  given  the  entire  record  a  care- 
ful consideration,  and  feel  satisfied  that  the 
appellant  has  not  been  prejudiced  by  the  de- 
cree complained  of..  It  appears  to  us  that 
the  commissioner  has  stated  the  account  ac- 
cording to  the  true  intent  and  meaning  of 
tbe  contract  between  the  parties,  dealing  11b- 
milly  with  the  appellant  by  solving,  as  stat- 
ed In  his  second  report,  every  doubt  In  bis 
favor,  and  that  his  conclusions  are  sustained 
by  the  evldencfe    To  give  effect  to  the  views 


urged  cix  behalf  of  the  appellant  In  support 
of  his  several  exceptions  to  the  reports  would 
involve  a  wide  departure  from  the  contract, 
if  not  a  total  disregard  of  its  terms. 

For  these  reasons  the  decree  appealed  from 
must  be  affirmed. 


aoi  Va.  47S) 
CITY  OF  NOKFOLK  v.  FLYNN. 
(Supreme  Court  of  Appeals  ot  Virginia.    Jane 

11,  1903.) 
mnnaPAL  corporations-police  power— 

HIDALTH— MILK-REGULATION  OP  8ALB-CITT 
ORDINANCE  —  EXTRATERRITORIAL  OPBRA- 
TION— LICENSE  FEES. 

1.  The  Norfolk  city  ordinance,  prohibiting 
the  sale  of  impure  or  nnwholesome  milk,  pre- 
scribing a  test,  creating  the  office  of  milk  in- 
31)ector,  and  requiriag  him  to  make  freqaent 
inH^cctious  and  to  report  all  violations  of  the 
ordmauce  to  tbe  board  of  health,  was  a  proper 
exercise  of  the  state's  police  power. 

2.  Norfolk  City  Code,  c.  43,  i  344,  provides 
that  every  person  conveying  milk  for  the  pur- 
pose of  selling  the  same,  and  persons  who  sell 
milk  in  a  store,  booth,  or  stand,  in  the  city, 
shall  register  annually  and  be  licensed  by  the 
milk  inspector  to  sell  milk  within  the  city  lim- 
its. Hela  that,  since  such  ordinance  was  only 
intended  to  apply  to  persons  who  came  within 
the  city  limits  to  sell  milk,  it  was  not  invalid 
on  the  ground  that  It  purported  to  have  force 
beyond  tbe  corporate  limits. 

3.  Norfolk  City  Code,  c.  43,  i  344,  provides 
for  tbe  licensing  of  milk  venders  within  the  city, 
and  requires  that  each  applicant  for  a  license 
shall  pay  50  cents  per  cow,  if  he  keeps  cows, 
and  $2  per  milk  stand  or  depot  kept  for  the 
sale  of  milk,  the  amoimt  so  collected  to  be- 
used  exclusively  for  the  purpose  of  paying  the 
salary  and  expenses  of  the  milk  inspector,  and 
requires  such  inspector  to  pay  over  monthly 
to  the  treasurer  of  the  city  all  smns  collected 
by  him.  ffeld,  that  such  license  fee  was  not  a 
tax  assessed,  but  an  inspection  fee,  designed  as 
compensation  for  the  inspection  and  license,  and 
hence  the  ordinance  was  not  invalid,  under 
Acts  1805-96,  p.  685,  c.  625,  providing  that  it 
shall  be  unlawful  for  any  city  to  Impose  or  col- 
lect any  tax  on  a  person  selling  farm  or  do- 
mestic products  within  its  limits,  and  not  with- 
in a  regular  market  house  of  the  ci^. 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Prosecution  by  the  city  of  Norfolk  against 
Joseph  Ei.  Flynn  for  violation  of  the  dty  milk 
ordinance.  E'rom  a  Judgment  of  the  police 
Justice  against  defendant,  which  was  revers- 
ed on  appeal  to  the  drcuit  court,  tbe  city 
brings  error.    Reversed. 

Walter  H.  Taylor,  for  plaintiff  tn  enror. 
Burroughs  tt  Brother,  for  defendant  In  error. 

KEITH,  P.  The  police  Justice  of  the  city 
of  Norfolk  Issued  a  warrant  against  Joseph 
E.  Flynn  for  violation  of  an  ordinance  cre- 
ating the  ofllce  of  milk  inspector,  defining 
his  duties,  and  regulating  the  sale  of  milk 
in  the  city  of  Norfolk.  The  police  Justice  en- 
tered a  Judgment  against  Flynn,  from  which 
an  appeal  was  taken  to  tbe  circuit  court  of 
the  dty  of  Norfolk,  where  it  was  reversed, 
and  the  case  is  now  before  us  upon  a  writ  of 
error  to  the  Judgment  of  that  court 

Tbe  ordinance  In  question  prohibits  the  sale 
ot  impure,  diluted,  or  unwholesome  milk,  pre- 
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Mribes  a  test  of  what  constltates  pure  milk, 
creates  the  office  of  milk  inspector,  prescribes 
his  duties,  requires  Mm  to  make  frequent 
Inspection  and  analysis  of  tbe  milk  sold  in  tbe 
city,  and  directs  him  to  report  all  violations 
of  the  ordinance  to  the  board  of  health. 

By  section  344,  c.  43,  of  the  Norfolk  City 
Code,  It  Is  provided  that  "every  person  who 
conveys  milk  in  carriages  or  otherwise  for 
the  purpose  of  selling  tbe  same,  and  those 
who  sell  or  offer  it  for  sale  in  a  store,  booth, 
stand  or  market  place  in  the  city  of  Norfolk, 
shall  register  annually  in  the  books  of  said 
Inspector,  on  the  flrst  day  of  May  of  each 
year,  or  within  thirty  days  thereafter,  and 
be  licensed  by  said  Inspector  to  sell  milk  with- 
in the  limits  of  the  city  for  one  year.  Be- 
fore said  license  is  granted  the  applicant 
shall  b^  required  to  pay  fifty  cents  per  cow, 
if  he  keeps  cows,  and  two  dollars  for  each 
stand  or  depot,  if  he  has  a  stand  or  depot, 
for  the  sale  of  milk.  The  amount  so  collected 
shall  be  tised  exclusively  for  the  purpose  ot 
paying  the  salary  and  expenses  of  said  in- 
spector. And  whoever  neglects  so  to  register 
or  violates  any  of  the  provisions  of  this  sec- 
tion shall  be  punished  for  each  offense  by  a 
fine  of  not  less  than  five  nor  more  than  twen- 
ty dollars.  The  inspector  shall  pay  over 
monthly  to  the  treasurer  of  tbe  city  all  sums 
collected  by  him." 

Defendant  contends  ttiat  this  section  is  In- 
valid because,  first,  no  ordinance  of  the  city 
of  Norfolk  can  have  the  force  of  law  beyond 
the  corporate  limits  of  the  city;  and,  second- 
ly, because  it  is  in  violation  of  an  act  ap- 
proved March  8,  1896  (Acts  1895-86,  p.  685, 
c.  625),  which  is  as  follows:  "It  shall  be 
unlawfol  for  any  city  or  town  of  this  state, 
or  of  any  agent  or  officer  of  any  such  city 
or  town,  to  Impose  or  collect  any  tax,  fine  or 
other  penalty  upon  any  person  selling  their 
farm  and  domestic  products  within  the  limits 
of  any  such  town  or  city  ontslde  of  and  not 
within  the  regular  market  houses  and  sheds 
of  such  cities  and  towns." 

The  police  iwwer  of  the  state,  so  far  as 
It  Is  necessary  to  protect  tbe  health  of  its  In- 
habitants, has  been  delegated  to  the  city  of 
Norfolk.  The  general  nature,  character,  and 
extent  of  the  police  power  has  been  so  re- 
cently investigated  by  this  court  that  we 
deem  it  unnecessary  to  do  more  than  refer 
to  the  cases.  Town  of  Farmville  v.  Walker, 
43  S.  B.  558,  Ml  Va.  — ;  City  6f  Danville 
V.  Hatcher  (Just  decided  by  this  court)  101 
Va.  — ,  44  S.  B.  723. 

It  la  manifest  upon  tbe  face  of  the  ordi- 
nance In  question  that  it  was  passed  in  the 
exercise  of  the  police  power  of  the  city,  and 
that  its  sole  object  was  to  secure  to  the  peo- 
ple of  Norfolk  pure  and  unadulterated  milk. 
It  Is  matter  of  common  knowledge  that 
milk  is  a  necessary  food  of  the  sick  and  of 
the  Infirm,  of  the  old  and  of  tbe  young;  that 
throngh  the  agency  of  impure  milk  the  germs 
of  many  diseases  are  disseminated;  and, 
even  where  there  It  tbe  absence  of  any  dele- 


terious impurity  or  tbe  germs  of  specific  dis- 
eases, adulterated  or  diluted  milk  is  not 
wholesome  and  nutritious,  and  its  sale  In  Its 
least  injurious  aspect  Is  a  fraud  upon  tbe 
community.  Against  such  practices  it  is  the 
duty  of  the  constituted  authorities  to  protect 
the  communities  under  their  control.  Tbe  or- 
dinance in  question  is  not  extraterritorial  tn 
Its  effect  It  is  not  intended  to  operate  be- 
yond the  limits  of  the  city  of  Norfolk.  It 
only  touches  those  who  come  within  the  lim- 
its of  the  city  to  dispose  of  their  milk. 

This  subject  was  considered  In  the  ease 
of  State  v.  Nelson,  66  Minn.  166,  68  N.  W. 
1066,  34  L.  R.  A.  318,  61  Am.  St  Rep.  399. 
In  that  case  the  objection  was  made  "that 
the  provlBlons  of  the  ordinance  are  not  within 
the  limits  prescribed  for  it  by  the  statute,  for 
the  reason  that  It  Is  attempted  to  make  its 
operation  extraterritorial.  In  that  It  provides 
for  the  inspection  of  dairies  and  dairy  berds 
outside  the  dty  limits.  There  Is  no  m«'it  in 
this  point 

"The  manifest  purpose  of  tbe  statute  un- 
der which  this  ordinance  was  passed  was  to 
enable  the  dty  conndl  to  adopt  such  reason- 
able police  regulations  as  would  prevent  the 
sale  of  unwholesome  milk  within  the  dty, 
and  not  merely  to  prevent  the  keeping  of  un- 
healthy dairy  herds  within  the  dty  limits. 
It  Is  a  matter  of  common  knowledge  that 
much  of  the  milk  sold  In  a  dty  la  produced 
In  dairies  situated  outside  the  dty  limits. 
Any  x)Ollce  regulations  that  did  not  provide 
means  for  insuring  the  wholesomeness  of  milk 
thus  brought  into  the  dty  for  sale  and  con- 
sumption would  furnish  very  Inadequate  pro- 
tection to  the  lives  and  health  of  the  citizens. 
It  is  also  a  matter  of  common  knowledge, 
as  well  as  of  proof  in  this  case,  that  tbe 
wholesomeness  of  milk  cannot  always  be  de- 
termined by  an  examination  of  the  milk  It- 
self. To  determine  It  does  or  does  not  con- 
tain germs  of  any  contagious  or  infections 
disease,  it  Is  necessary  to  Inspect  the  animals 
which  produce  it  The  inspection  of  dairies 
or  dairy  herds  outside  the  dty  limits,  pro- 
vided for  by  this  ordinance,  applies  only  to 
those  whose  milk  product  it  is  proposed  to 
sell  In  the  city.  The  provisions  of  the  ordi- 
nance In  that  regard  go  only  so  far  as  it  is 
reasonably  necessary  to  prevent  the  milk  ct 
diseased  cows  being  sold  within  the>  dty. 
This  Inspection  Is  wholly  voluntary  on  the 
part  of  the  owner  of  the  dairy  or  dairy  herd. 
If  be  does  not  choose  to  submit  to  such  in- 
spection, tbe  result  merely  Is  that  be  or  the 
one  to  whom  he  furnishes  milk  cannot  ob- 
tain a  license  to  sell  milk  within  the  city. 
The  ordinance  has  no  extraterritorial  opera- 
tion, and  there  has  been  no  attempt  to  give 
it  any  snch  effect  The  only  subject  upon 
which  it  operates  la  the  sale  of  milk  within 
the  dty." 

We  do  not  think  there  Is  any  merit  la  the 
first  contention. 

Tbe  dty  of  Norfolk  has  no  power  to  Im- 
pose any  tax.  fine,  or  penalty  on  peraoni> 
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Belling  their  own  farm  and  domestic  prodncts 
In  contravention  of  the  act  of  assembly  of 
March,  1896,  already  quoted.  The  ordinance 
of  the  dty  under  consideration  does  not,  in 
onr  Judgment,  levy  a  tax  or  impose  a  fine  or 
penalty  within  the  purview  of  that  act  We 
are  ot  opinion  tliat  it  was  not  the  purpose  of 
the  Legislature  in  that  act  to  impose  any  re- 
striction upon  the  city  in  the  exercise  of  the 
iwilce  power  delegated  to  it  for  the  protec- 
tion ot  the  health  of  its  citizens;  and,  unless 
plainly  required  so  to  do,  we  should  be  In- 
disposed to  adopt  a  construction  which  would 
render  the  city  powerless  to  protect  the 
health  of  its  citizens  from  the  sale  of  im- 
pure or  adulterated  milk.  The  means  adopt- 
ed seem  to  os  to  be  reasonable.  It  was  nec- 
essary to  the  end  In  view  that  there  should 
be  an  inspector,  that  he  should  have  the  pow- 
er to  take  samples  of  the  milk  and  have  them 
analyzed,  and  his  duties  involved  expenses 
which  it  was  proper  that  those  engaged  in 
the  sale  of  milk  should  bear.  A  license  from 
the  inspector  was  evidence  to  the  community 
that  they  could  with  safety  purchase  milk 
from  the  dealer  to  whom  it  was  Issued.  He 
who  is  licensed  should  not  complain,  because 
he  derives  a  direct  and  important  benefit 
from  it,  for  which  he  is  required  to  pay  a 
reasonable  compensation.  The  dealer  discov- 
ered in  Improper  practices  in  the  effort  to 
foist  npon  the  community  milk  nnflt  for  use 
has  no  right  to  complain  If  he  has  been  de- 
tected in  such  practices.  What  the  dealers 
are  required  to  pay  by  the  ordinance  is  not 
for  purposes  of  revenue,  and  is  not  a  tax, 
bat  Is  an  in8i>ection  fee,  designed  as  a  com- 
pensation for  the  service  rendered. 

The  Supreme  Oonrt  of  the  United  States 
Is  Jealous  to  guard  against  any  encroachment 
by  the  states  upon  the  power  of  the  federal 
government  to  regulate  commerce,  yet  it  has 
been  held  that  fees  for  the  sanitary  examina- 
tion of  vessels  under  the  quarantine  laws  of 
the  states,  though  they  may  in  some  degree 
tend  to  r^pilate  commerce  with  foreign  na- 
tions and  among  the  states,  are  a  valid  ex- 
ercise of  the  police  power. 

In  Morgan's  Railroad  Co.  v.  Board  of  Health 
of  Lonislana,  118  V.  S.  456,  6  Sup.  Gt  1114, 
80  L.  Ed.  237,  the  court,  after  discussing  the 
quarantine  laws  of  the  state  of  Louisiana 
and  their  various  charges  for  services  ren- 
dered incident  thereto,  in  answer  to  the  claim 
that  the  sums  thus  exacted  were  in  effect  a 
tonnage  tax,  forbidden  by  the  Constitution  of 
the  United  States,  and  exclusively  within  the 
power  of  Congress  to  regulate,  said:  "In  the 
present  case  we  are  of  opinion  that  the  fee 
complained  of  is  not  a  tonnage  tax;  that,  in 
tact.  It  is  not  a  tax"  within  the  true  mean- 
tog  ot  that  word  as  used  in  the  Constitution, 
bnt  Is  a  compensation  for  a  service  rendered, 
as  part  of  the  quarantine  system  of  all  coun- 
tries, to  the  vessel,  which  receives  the  certifi- 
cate that  declares  It  free  from  further  quar- 
antine requirements." 

ParaphrasiDg  the  language  ot  the  court  In 


that  case,  the  city  of  Norfolk  says  to  the 
dealer:  "If  you  appear  free  from  objection, 
you  are  relieved  by  the  officer's  certificate  of 
all  responsibility  on  that  subject.  For  this 
examination  you  must  pay.  The  danger 
comes  from  you,  and,  though  it  may  turn 
out  in  your  case  there  is  no  danger,  yet,  as 
you  belong  to  a  class  from  which  this  kind 
of  injury  comes,  you  must  pay  for  the  exam- 
ination which  distinguishes  you  from  others 
of  that  class." 

We  are  of  opinion  that  the  ordinance  un- 
der investigation  does  not,  and  was  not  de- 
signed to,  act  beyond  the  limits  of  the  dty  ot 
Norfolk,  but  operates  only  upon  those  who 
undertake  to  sell  milk  within  the  Jurisdiction 
ot  the  d^. 

We  are  ot  opinion  that  It  is  a  reasonable 
exercise  of  the  police  power,  and  that  the 
charges  which  it  imposes  are  in  no  sense  a 
tax,  penalty,  or  fine,  but  for  fees  for  services 
rendered;  and  it  is  therefore  not  repugnant 
to  the  act  of  assembly  relied  upon  by  defend- 
ant in  error. 

The  Judgment  ot  fbe  circuit  court  must  be 
reversed,  and  this  court  will  enter  such  Judg- 
ment as  the  circuit  court  should  hare  entered. 

OARDWBLU  J.,  absent 


aSa.  Va.  422) 
NORFOLK  A  A.  TERMINAL  CO.  r.  MOR- 
RIS' AOM'X. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
11,  1003.) 

TBIAL  — RECBFTION    07    EVIDBNCB  —  STREBT 

RAILWATS-NEGUOEiNCE— CX>N- 

FUCTINa  BVIDBNCll. 

1.  The  order  in  which  evidence  is  introduced 
is  a  matter  largely  in  the  discretion  of  the  trial 
court  and  Its  judgment  will  not  be  reversed 
because  evidence  proper  in  chief  was  introduced 
in  rebuttal. 

2.  It  la  the  duty  of  a  street  car  company, 
when  Its  cars  are  standlag  at  a  stopping'  place 
for  the  reception  of  passengers,  to  use  the  high- 
est degree  of  care  to  see  that  all  passengers 
lawfully  entering  its  cars  get  to  a  place  of  safe- 
ty thereon  before  starting  its  cars. 

3.  Where  the  jury  is  properly  instmcted,  its 
verdict  upon  couflictlng  evidence  will  not  be 
disturbed. 

Error  to  Law  and  Chancery  Court  of  City 
ot  Norfolk. 

Action  by  the  administratrix  ot  Moirla 
against  the  Norfolk  &  Atlantic  Terminal 
Company.  Judgment  tor  plalntilC.  Defend- 
ant brings  error.    Affirmed. 

The  third  instruction  given  by  the  court  Is 
as  follows:  "The  court  further  instructs  the 
Jury  that  it  is  the  duty  ot  a  street  car  com- 
pany, when  Its  cars  are  standing  at  a  stop- 
ping place  tor  the  reception  of  passengers, 
to  use  the  highest  degree  of  care  to  see  that 
all  passengers  lawfully  entering  its  cars  get 
to  a  place  of  safety  thereon  before  starting 
its  cars;  and  it  they  believe  from  the  evi- 
dence that  the  defendant  company  started 

1  L  See  Carriers,  vol.  »,  Cmt.  Dig.  |  VU». 
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Its  car  when  the  decedent,  Robert  Morris, 
was  lawfully  entering  the  said  car,  and  be- 
fore he  could  get  into  a  place  of  safety  there- 
on, and  that  the  fact  that  said  decedent  was 
BO  entering  said  car  and  had  not  gotten  to 
a  place  of  safety  thereon  at  the  time  it  was 
started  was  known  to  said  defendant  or  its 
servants,  or  could  have  been  known  to  them 
by  the  exercise  of  the  greatest  care,  and  that 
his  death  was  caused  by  the  failure  of  said 
defendant  to  exercise  such  care,  then  they 
should  find  for  the  plaintiff,  unless  they 
should  believe  from  the  evidence  that  said 
Morris  was  guilty  of  negligence  which  con- 
tributed to  the  injury." 

Harry  L.  Lowenberg,  for  plaintiff  in  error. 
Oreen,  Withers  &  Green,  for  defendant  In 
error. 

KEITH,  P.  Morris'  administratrix  sued 
the  Norfolk  &  Atlantic  Terminal  Company  to 
recover  damages  for  the  death  of  her  intes- 
tate, which  it  is  alleged  was  caused  by  the 
negligence  of  the  defendant  company.  There 
was  a  verdict  and  Judgment  against  the  com- 
pany, to  which,  upon  Its  petition,  a  writ  of 
error  was  awarded. 

The  first  error  assigned  is  to  the  ruling  of 
the  trial  court  under  the  following  circum- 
stances: 

The  defendant  company,  to  maintain  the 
issue  upon  Its  part,  introduced  George  O. 
Reid,  who,  having  been  examined  in  chief, 
upon  cross-examination  by  plaintiff's  counsel 
was  asked  the  following  question:  "Did  this 
car  give  any  signal  before  it  started?"  De- 
fendant objected  to  this  question  on  the 
ground  that  It  referred  to  a  matter  not  testi- 
fied to  by  witness  on  direct  examination, 
whereupon  counsel  for  plaintiff  said  they 
would  make  witness  their  own.  Defendant 
then  objected  on  the  ground  that  it  was  not 
the  '*proper  time  for  the  Introduction  of  oth- 
er witnesses  on  behalf  of  plaintiff,  as  defend- 
ant was  not  through  with  its  witnesses,  and 
that  in  no  event  could  plaintiff  Introduce  oth- 
er witnesses  to  testify,  except  in  rebuttal." 
These  objections  were  overruled,  and  the 
witness  was  permitted  to  answer  the  ques- 
tion. 

This  is  no  ground  for  reversal.  In  Flick  T. 
Commonwealth,  97  Va.  766,  84  S.  H.  39,  It 
was  held  that  the  order  In  which  evidence  is 
introduced  is  a  matter  largely  in  the  discre- 
tion of  the  trial  court,  for  which  this  court 
will  not  reverse  the  Judgment  of  the  trial 
court  save  in  very  exceptional  cases.  It  will 
not  reverse  merely  because  evidence  proper 
in  chief  was  Introduced  in  rebuttal. 

The  second  bill  of  exceptions  is  to  the  ac- 
tion of  the  court  in  granting  certain  Instruc- 
tions asked  by  the  plaintiff  and  In  refusing 
those  asked  by  the  defendant. 

The  petition  of  plaintiff  in  error  in  its  as- 
signment of  error  with  respect  to  the  in- 
structions makes  specific  objection  only  to 
the  second,  and  third  of  those  given  by  the 


court,  antl  refers  in  general  terms  to  tb» 
sixth  instruction  asked  for  by  the  defendant 
as  stating  the  law  correctly.  The  instmc- 
tions  given  to  the  Jury  will  appear  In  the  re- 
port of  the  case.  They  involve  no  principle 
that  has  not  been  time  and  again  dealt  wltb 
by  this  court,  and  we  do  not  deem  It  neces- 
sary to  advert  to  them  further  than  to  say 
that  they  fairly  and  correctly  state  the  law 
of  the  case  tn  every  aspect  presented  by  the 
evidence. 

The  sixth  instruction  asked  for  by  the  de- 
fendant company  above  referred  to  is  in  the 
following  words: 

"The  defendant  company  was  bound  to- 
have  its  cars  stop  a  reasonable  time  at  its 
Sewell  Point  terminus  to  allow  passengers  to 
get  on  the  same;  but.  If  its  cars  did  so  stop, 
it  was  not  bound  to  look  after  the  movement 
of  all  of  its  passengers  and  of  said  R.  R. 
Morris,  but  that  said  passengers  and  said  R. 
R.  Morris  were  presumed  by  the  law  to  take 
care  of  themselves  and  avail  themselves  of 
the  reasonable  opportunity  to  board  the  cars 
which  was  afforded  them." 

It  was  not  error  to  refuse  this  instruction. 
It  does  not  correctly  state  the  duty' of  the 
defendant  company  to  its  passengers  in  get- 
ting on  its  cars,  but  the  law  upon  that  branch 
of  the  subject  is  well  stated  in  the  third  in- 
struction given  by  the  court. 

The  defendant  company  moved  the  court  to 
set  aside  the  verdict  and  grant  a  new  trial, 
and  its  refusal  to  do  so  constitutes  the  re- 
maining assignment  of  error. 

The  evidence  tends  to  prove  the  foUowhag 
state  of  facts:  The  Norfolk  &  Atlantic  Ter- 
minal Company  owned  and  operated  a  rail- 
way line  from  the  city  of  Norfolk  to  Sewell's 
Point  Its  terminal  at  Sewell's  Point  is  at 
the  end  of  a  large  pier  several  hundred  feet 
tn  length.  At  the  end  of  its  track  on  this 
pier,  and  on  the  southern  side  thereof,  there 
is  a  coal  bin.  Between  the  coal  bin  and  the 
side  of  a  car  standing  on  the  track  there 
is  a  space  of  about  12  to  18  inches.  On  the 
northern  side  of  the  track  Is  a  warehouse. 
Between  the  warehouse  and  track  there  is 
a  space  of  from  12  to  15  feet,  from  which 
passengers  usually  get  on  board  the  cars. 
On  the  9tb  of  June,  1901,  between  7  and  8 
o'clock  p.  m.,  a  closed  motor  car,  to  which 
was  attached  an  open  trail  car,  stood  at  this 
terminus  for  several  minutes,  waiting  to  re- 
receive  its  passengers.  There  was  quite  a 
crowd  gathered,  seeidng  to  take  the  train 
on  its  return  trip  to  Norfolk.  Among  them 
was  R.  R.  Morris,  who  was  thrown  from  the 
car  when  it  started  and  sustained  injuries 
from  which  he  died  on  the  evening  of  the 
next  day. 

There  was,  as  we  have  said,  quite  a  crowd 
seeking  transportation  to  Norfolk.  There  is 
evidence  which  strongly  tends  to  prove  that 
the  car  started  without  a  proper  signal,  and 
with  an  unusual  and  violent  Jerk;  and  the 
Jury,  by  its  verdict,  have  established  as  true 
all  that  the  evidence  tended  to  prove  in  sup- 
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port  of  tbe  verdict  Upon  every  point  of 
Interest  in  the  case  there  is  a  conflict  of 
testimony.  This  is  true  not  only  as  to  all 
the  facts  relied  niton  to  establish  the  negli- 
gence of  tbe  company,  bnt  it  is  equally  true 
with  respect  to  evidence  which  tends  to 
prove  contributory  negligence  of  the  plain- 
tifTa  Intestate. 

It  is  claimed  on  the  part  of  the  company 
that  the  cars  were  filled  to  overflowing;  that 
Morris  was  warned  not  to  attempt  to  board 
the  cars,  and  that  when  he  bad  done  so  he 
was  ordered  to  get  off.  But  here  we  are 
again  confronted  with  a  conflict  of  the  evi- 
dence. It  Is  true  that  the  crowd  was  great 
and  pressing,  but  it  is  impossible  for  the 
court  to  say  under  tbe  circumstances  of  this 
case  that  it  was  contributory  negligence  for 
Morris  to  get  upon  It  All  that  this  court 
can  do  In  such  a  case  Is  to  see  that  the  jury 
Is  properly  instructed,  and  that  the.  testi- 
mony, considered  as  upon  a  demurrer  to  the 
evidence,  is  sufficient  to  support  the  verdict 
With  this  our  duty  ends,  and  the  law  leaves 
the  protection  of  the  Utlgant  to  the  jury 
under  the  supervision  of  the  trial  court. 

It  may  be  thought  that  we  have  dealt 
somewhat  summarily  with  this  case,  but 
there  Is  nothing  of  novelty  in  the  law  which 
It  Involves,  and  a  discussion  of  the  facts 
would  be  unprofitable. 

The  Judgment  is  affirmed. 


(101  Va.  414) 

JOHNSON  V.  COLLBY  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

11,  lOOS.) 

onrrs  oauba  uortis— what  conbtitutb— 

TITLE— DBUVKRY. 

1.  The  essential  attributes  of  a  gift  causa 
mortis  are:  (1)  It  must  be  of  personal  prop- 
erty; (2)  the  gift  must  be  made  in  the  last  ill- 
ness of  the  doaor,  while  under  the  apprehension 
of  death  as  imminent,  and  subject  to  the  im- 
plied condition  that  if  the  donor  recover  from 
the  illness,  or  if  the  donee  die  first,  the  gift 
shall  be  void;  and  (3)  possession  of  the  prop- 
erty given  must  be  delivered  at  the  time  of  the 
gift  to  the  donee,  or  to  some  one  for  him,  and 
the  gift  must  be  accepted  by  the  donee. 

2.  The  title  to  every  gift  causa  mortis  must 
vest  in  the  donee  at  the  time  of  the  gift  8ut>- 
ject  to  the  conditions  subsequent  that  it  may  be 
rerolied  by  the  donor  during  life,  and  that  it 
will  be  defeated  by  operation  of  law  if  the 
donor  should  recover  from  the  illness  which  In- 
duced the  gift  or  should  survive  the  donee.  It 
becomes  absolute  only  at  the  donor's  death. 

3.  The  expressions  of  a  donor  "if  I  die,"  or 
**if  anything  happen  to  me,"  are  but  the  ex- 
pressions of  the  condition  attached  by  implica- 
tion of  law  to  eveiy  gift  causa  mortis. 

4.  Where  delivery  is  made  to  a  third  person 
for  the  use  of  the  intended  donee,  the  person 
to  whom  the  delivery  is  made  will  be  presumed, 
ha  tbe  alisence  of  countervailing  circumstances, 
to  tal;e  the  property  as  the  trustee  of  the  in- 
tended donee,  and  not  as  agent  of  the  donor. 

Appeal  from  Circuit  Court,  Goochland  Ooun- 
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Bill  by  Llbby  Johnson,  by  her  next  friend, 
against  CoUey  and  others.  Decree  fur  de- 
fendants, and  plaintiff  appeals.    Reversed. 

A.  K.  &  D.  EL  Leake,  for  appellant  L.  O. 
Haden  and  A.  A.  Gray,  for  appellees. 

HARRISON,  3.  The  question  presented  by 
this  record  is  the  validity  of  an  alleged  gift 
causa  mortis.  The  facts  are  few,  simple,  and 
tmcontradicted. 

It  appears  that  Joseph  Newton  Johnson, 
a  bachelor  advanced  In  life,  lived  In  tbe  coun- 
ty of  Goochland  In  comfortable  circumstan- 
ces, being  the  owner  of  valuable  real  and 
personal  property.  The  only  persons  living 
with  him  at  the  time  of  his  death  and  for 
some  time  prior  thereto  were  Lizzie  John- 
son, a  negro  woman,  and  h&e  two  illegitimate 
children,  one  of  whom  was  Llbby  Carter 
Johnson,  a  little  girl  about  11  years  of  age, 
who,  by  her  next  friend  and  guardian  ad 
litem,  is  the  appellant  here.  These  persons, 
Lizzie  Johnson  and  her  two  children,  attend- 
ed to  the  domestic  affairs  of  Joseph  Newton 
Johnson,  doing  tils  cooking  and  washing,  and 
waiting  on  him  generally.  It  appears  that 
the  deceased  was  warmly  attached  to  the 
appellant,  saying  that  "he  thought  as  much 
of  her  as  if  she  were  his  own  dear  child,  and 
that  he  would  provide  for  her  well  at  bis 
death."  The  evidence  is  abundant  that  tbe 
deceased  attempted  to  accomplish  this  cher- 
ished purpose.  In  August,  1901,  he  had  pre- 
pared by  his  friend  and  neighbor  George  P. 
Cowherd,  the  treasurer  of  the  county,  a  will 
by  which  he  made  this  child  his  sole  legatee 
and  devisee  except  to  the  extent  of  provid- 
ing a  home  for  her  mother  with  her.  On 
the  day  before  his  death  he  sent  for  his  friend 
Mr.  Cowherd,  and  had  him  read  over  the 
will  prepared  to  August,  1901,  which  had  not 
been  executed.  After  reading  the  paper. 
Cowherd  asked  him  If  he  wished  any  chan- 
ges made.  He  replied  that  he  did  not,  that 
the  will  was  as  he  wanted  it  He  then  ask- 
ed that  Marcus  Smith  be  called  In,  and  that 
he  and  Cowherd  would  witness  the  will. 
Cowherd  suggested  that  as  he  had  been 
named  as  executor,  some  one  else  had  better 
act  as  witness.  Thus  the  execution  of  the 
will  was  temporarily  postponed.  As  Cowhei-d 
was  leaving,  the  room,  the  deceased  handed 
him  a  bundle  of  money,  with  the  injunction 
that,  if  he  died,  or  anything  happened  to  him. 
Cowherd  must  give  It  to  the  little  colored 
girl,  Llbby  Carter  Johnson,  and  see  that  she 
got  it  Mr.  Cowherd  then  left  the  room  with 
the  money  in  his  possession,  and  did  not  again 
see  the  deceased,  who  died  the  next  day,  with- 
out havtog  perfected  the  execution  of  the  will 
which  had  been  prepared  in  accordance  with 
bis  wishes. 

After  the  death-  of  Johnson,  the  money  plac- 
ed in  the  hands  of  Cowherd  for  the  appellant 
was  counted  to  the  presence  of  witnesses,  and 
found  to  amount  to  the  sum  of  $1,758.43,  and 
tben  deposited  In  bank  by  Cowherd  for  safe 
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keeping,  nntll  be  should  be  adylsed  as  to  Its 
proper  disposition. 

Briefly  stated,  the  essential  attribntes  of  a 
gift  causa  mortis  are:  (1)  It  must  be  of  per- 
sonal property;  (2)  the  gift  must  be  made  In 
the  last  illness  of  the  donor,  while  under  the 
apprehension  of  death  as  Imminent,  and  sub- 
ject to  the  implied  condition  that  if  the  donor 
recover  of  the  illness,  or  if  the  donee  die  first, 
the  gift  shall  be  Toid;  and  (3)  possession  of 
the  property  given  must  be  delivered  at  the 
time  of  the  gift  to  the  donee,  or  to  some  one 
for  him,  and  the  gift  must  be  accepted  by  the 
donee. 

These  propositions  are  so  well  established 
that  citation  of  authority  is  not  necessary  in 
support  of  them. 

In  the  case  at  bar  the  factum  of  the  gift  Is 
clearly  established.  It  Is  also  indisputably 
shown  that  the  gift  was  of  personal  property, 
and  that  it  was  made  during  the  last  illness 
of  the  donor,  and  under  the  apprehension  of 
death  as  Imminent,  the  donor  having  died  of 
his  then  existing  disorder  the  following  day. 

It  Is  contended  that  the  delivery  of  the  pack- 
age of  money  to  Cowherd  was  not  an  absolute 
surrender  of  dominion  and  control  over  the 
property;  that  it  was  not  a  complete  transfer 
of  present  title  and  possession  to  the  donee; 
that  the  gift  was  testamentary  In  character, 
and  therefore  void. 

By  "testamentary"  Is  meant  that  no  title 
whatever  was  to  vest  in  the  donee  until  the 
donor's  death;  that  thus  the  gift  was  in  the 
nature  of  a  testament,  and,  not  being  executed 
In  the  mode  prescribed  by  the  statute  of  wills, 
it  was  inoperative 

The  title  to  every  gift  causa  mortis  must 
vest  in  the  donee  at  the  time  of  the  gift.  It 
vests,  however,  subject  to  certain  condltiona 
subsequent.  The  donor  may  revoke  the  gift 
during  his  life,  or  it  will  be  defeated  by  opera- 
tion of  law  if  the  donor  should  recover  from 
the  Illness  which  induced  the  gift,  or  should 
survive  the  donee.  If  It  Is  not  revoked  or  de- 
feated by  oi)eratlon  of  law,  it  becomes  absolute 
at  the  donor's  death,  but  not  until  then.  3 
Minor's  Inst.  p.  606;  2  Kent,  444;  8  Redfleld 
on  Wills  (2d  Ed.)  p.  322,  etc.;  1  Story's  Eq.  | 
606;   3  Pom.  Eq.  t  114G. 

Subject  to  these  conditions,  which  are  In- 
cident to  every  gift  causa  mortis,  and  may 
arise  to  defeat  the  title  vested  in  the  donee, 
there  was  certainly  a  delivery  of  the  pack- 
age of  money  to  George  P.  Cowherd,  who 
took  complete  physical  possession  of  it,  and 
at  once  removed  It  from  the  house  of  the 
donor  to  his  own  home  for  safe-keeping.  As 
already  seen,  the  donw  had  the  right  to  re- 
voke the  gift,  or  it  may  have  been  defeated, 
in  the  manner  indicated,  by  operation  of  law, 
but  apart  from  these  conditions,  to  which  the 
gift  was  subject.  It  is  difficult  to  perceive 
what  control  the  donor  could  have  exercised 
over  current  money  In  the  hands  of  another 
at  some  distance  from  his  dying  bed.  From 
the  time  of  the  delivery  until  the  death  of 
the  donor  the  money  was  in  the  exclusive 


possession  and  control  of  Cowherd,  the  donor 
having  transferred  to  the  donee  a  present 
title  to  the  inchoate,  imperfect,  and  defeasi- 
ble interest  contemplated  by  every  gift  cauas 
mortis. 

It  is  insisted  that  the  langua^  of  the 
donor,  "if  I  die,  or  anything  happen  to  me." 
which  accompanied  the  delivery  of  the  mon- 
ey, was  a  condition  attached  to  the  gift  that 
it  was  not  to  take  efTect  until  the  donor's 
death,  and  shows  that  a  testamentary  dis- 
position was  intended,  and  not  a  gift  causa 
mortis.  The  language  used  by  the  donor  Is 
but  the  expression  of  the  condition  attached 
by  implication  of  law  to  every  gift  causa 
mortis— that  it  does  not  take  effect  absolute- 
ly and  Irrevocably  except  in  case  of  the 
death  of  the  donor.  It  is  not  necessary  that 
the  donor  should  express  the  condition,  but, 
if  he  does  so,  it  tends  to  make  plain  the 
character  of  the  gift,  rather  than  to  cast 
doubt  upon  It  So  far  as  we  have  bad  ac- 
cess to  the  authorities,  they  are  practically 
unanimous  In  holding  that  the  language  "if 
I  die,"  when  used  by  the  donc^  in  making 
the  ^ft,  is  but  an  inference  of  law  from  the 
circumstances,  and  does  not  impair  the  gift. 
Wells  V.  Tucker,  3  Bin.  370;  Snellgrove  v. 
BaUey,  8  Atk.  214;  Notes  to  Ward  v.  Turner, 
1  Lead.  Cas.  in  Bq.  p.  1222;  Thomas  t. 
Lewis,  88  Ya.  1,  16  S.  E.  389,  18  L.  R.  A. 
170,  37  Am.  St.  Rep.  84& 

The  language  "if  anything  happen  to  me" 
was  but  another  mode  of  expressing  the  do- 
nor's apprehension  of  death,  and  was  not 
Intended  to  annex  some  condition  other  than 
death  to  the  gift.  Under  the  circumstances 
in  which  the  words  were  employed,  they 
commonly  mean  "if  I  die,"  their  use  being 
repetition,  adding  nothing  to  the  last-men- 
tioned expression.  Thomas  v.  Lewis,  supra; 
Shackelford  v.  Brown,  89  Mo.  546,  1  &  W. 
390;  Orymes  v.  Hone,  49  N.  Y.  17,  10  Am. 
Rep.  313.  In  the  last-named  case  Judge 
Feckham,  In  delivering  the  opinion  of  the 
court,  referring  to  the  words  of  the  g:Ift, 
said:  "The  declaration  of  the  donor  that  his 
wife  should  keep  the  assignment,  and  not 
hand  It  over  to  the  donee  till  after  his  death, 
as  he  did  not  know  what  might  happen,  nor 
but  that  they  might  need  it  was  simply  a 
statement  of  the  law  as  to  the  gift  whether 
the  declaration  was  or  was  not  made.  Clear- 
ly, he  could  not  tell  whether  he  should  die 
or  recovOT  from  that  ailment.  If  be  did  re- 
cover, the  law  holds  the  gift  void." 

The  case  of  Basket  t.  Hassell,  107  IT.  S. 
622,  2  Sup.  Ct  415,  27  L.  Ed.  500,  is  much 
relied  on  in  support  of  the  contention  that 
the  gift  in  question  was  testamentary  in 
character,  but  we  fall  to  appreciate  Its  per- 
tinency as  authority.  The  facts  are  wholly 
different,  and  the  case  is  clearly  distinguish- 
able from  the  case  nnder  consideration. 
Cbaney  held  a  bank  certificate  of  deposit 
payable  to  his  order  or  demand.  During  his 
last  Illness  he  indorsed  the  certificate  as  fol- 
lows: "Pay  to  Martin  Basket,  of  Henderson, 
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Ky;;  no  one  else;  then  not  till  my  deatb. 
My  life  seema  to  be  uncertain.  I  may  live 
through  this  speU.  Then  I  will  attend  to 
It  myself."  He  delivered  the  certificate  thus 
indorsed  to  Basket,  and  afterwards  died.  It 
was  held  that  this  was  not  a  valid  gift  causa 
mortis  of  the  money  represented  by  the  cer- 
tificate. The  decision  turned  on  the  con- 
struction and  legal  effect  of  the  Indorsement, 
"Pay  to  Martin  Basket;  to  no  one  else;  then 
not  tUl  my  death."  It  was  held  under  the 
restrictive  terms  of  this  indorsement  the  ti- 
tle to  the  property  did  not  vest  in  Basket  at 
the  time  of  the  gift,  subject  to  be  divested 
by  revocation  or  by  operation  of  law  during 
the  donor's  life,  but  by  the  express  terms  of 
tbe  assignment  no  title  was  to  vest  until  the 
death  of  the  donor.  That  being  a  disposition 
of  property  to  take  effect  only  after  the  death 
of  tbe  donor,  it  came  within  the  ordinary 
dtfnitlon  of  a  will,  and,  not  being  executed 
in  conformity  with  tbe  law  regulating  testa- 
mentary dispositions  of  property,  it  was  in- 
operative. 

We  will  not  prolong  this  opinion  to  review 
in  detail  several  other  cases  relied  on  by  the 
appellees.  They  have  been  fully  considered, 
and  are  not  regarded  as  at  all  affecting  the 
soundness  of  the  conclusion  reached  in  the 
case  at  bar. 

Judge  Lewis  spoke  for  this  court  in  Yancey 
T.  Field,  8B  Va.  766,  8  S.  E.  721,  and  he  has 
demonstrated  the  inaptness  of  that  case  as 
authority  for  this  in  an  opinion  filed  by  him 
in  the  case  of  Thomas  t.  laewis,  supra. 

It  is  further  contended  that  George  P. 
Cowherd  was  merely  the  agent  of  the  donor 
to  deliver  the  package  of  money  to  the  ap- 
pellant after  the  donor's  death;  that  the 
agency  ceased  with  the  death  of  the  donor; 
and  that  Cowherd  was  left  without  authority 
to  act  or  carry  out  the  Instructions  of  his 
principal  with  respect  to  tbe  money  placed  In 
his  hands.  Delivery  may  be  made  to  a  third 
person  under  such  cdrcnmBtances  as  to  create 
an  agency  merely;  as  where  the  donor  re- 
tains dominion  or  control  over  the  thing 
given.  If,  however,  the  delivery  is  made  to 
a  thb^  person  for  the  use  of  the  donee,  or 
under  such  circumstances  as  Indicate  that  the 
donor,  relinquishes  all  right  to  or  control  of 
the  thing  given,  and  Intends  to  vest  a  present 
title  in  the  donee,  the  gift  will  be  sustained. 

Where  one,  in  view  of  impending  dissolu- 
tion, clearly  and  Intelligently  manifests  an 
intention  to  make  a  present  gift  of  personal 
property  to  another,  and  in  consummation  of 
his  intention  makes  such  a  delivery  to  a  third 
person  for  the  use  of  the  Intended  donee  as 
be  is  then  capable  of  making  considering  the 
character  and  situation  of  the  property,  the 
person  to  whom  delivery  is  thus  made  will 
be  presumed,  in  the  absence  of  countervail- 
ing circumstances,  to  take  the  property  as  the 
trustee  of  the  intended  donee,  and  not  as  the 
agent  of  the  donor.  Wells  v.  Tucker,  S  Bin. 
370;  Deval  v.  Dye,  123  Ind.  821,  24  N.  B. 
246,  7  L.  B.  A.  439;   Shackleford  t.  Brown, 


89  Mo.  546,  1  S.  W.  380;  Sessions  ▼.  Mosely, 
4  Gush.  87;  Grymes  v.  Hone,  49  N.  Y.  17,  10 
Am.  Rep.  313;  3  Minor's  Insts.  p.  603;  Roper 
on  Legacies,  ToL  1,  p.  5;  2  Schouler,  Pers. 
Prop.  1645. 

In  the  case  at  bar  the  object  of  the  donor's 
bounty  was  a  child  of  tender  years.  He  was 
a  man  of  intelligence  and  business  experi- 
ence, and  doubtless  knew  that  this  child  was 
too  young  to  be  intrusted  with  the  large  sum 
of  money  he  desired  to  give  her,  and  for  this 
reason  he  tiuned  to  his  friend  and  adviser, 
in  whom  he  appears  to  have  had  great  con- 
fidence, and  placed  tbe  money  In  his  hands  as 
the  surest  means  of  securing  the  same  .for 
the  use  and  benefit  of  this  little  child  npon 
whom  his  last  earthly  solicitude  was  lavished. 
There  being  no  countervailing  circumstances, 
one  who  thus  receives  property  for  another 
must  be  held  to  be  the  trustee  of  the  Intend- 
ed donee,  and  not  the  agent,  merely,  of  the 
donor. 

We  are  not  unmindful  of  the  great  danger 
of  fraud  in  this  sort  of  gift,  and  that  courts 
cannot  be  too  cautious  in  requiring  clear 
proof  of  the  transaction.  Nor  are  we  pre- 
pared to  dispute  the  wisdom'  of  Lord  Eldon's 
observation  that  "it  would  be  quite  as  well 
if  this  donation  causa  mortis  was  struck  out 
of  our  law  altogether."  So  long,  however, 
as  the  law  remains  unchanged  by  competent 
authority,  Imbedded  as  it  ia  in  our  Juris- 
prudence, and  sanctioned  by  the  experience 
of  centuries,  tbe  courts  must  give  It  effect  in 
cases  like  this,  where  the  evidence  is  clear 
and  convincing. 

For  these  reasons  the  decree  complained  of 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  to  be  had  therein 
not  in  conflict  with  the  views  expressed  In 
this  opinion. 


(Va  Va.  623) 
CITY  OF  DANVILLE  v.  HATCHER. 
(Supreme  Court  of  Appeals  of  Virginia.    Jane 

11,  1903.) 
nrroxicATiNO  liquors  —  rkqulation  —  po- 

UCa     POWBR— MUNICIPAL     CORFORATIONS- 
UCBN8B-C0NSTITUTI0NAL  LAW. 

1.  The  regulation  of  the  sale  of  Intoxicating 
liquors  is  wholly  within  the  police  power  of  the 
state,  and  the  traffic  is  not  one  of  the  privileges 
or  immunities  of  citlzeusblp  guarantied  and  pro- 
tected by  the  United  States  Coustitation  or  tbe 
fourteeath  amendment. 

2.  The  courts  have  nothtatg  to  do  with  the 
question  of  whethor  or  not  legislation  ia  wise 
and  proper.  The  only  question  they  have  to 
deal  with  is  one  of  power  under  the  Constitu- 
tions of  the  state  and  the  United  States. 

3.  In  the  absmce  of  constitutional  restric- 
tions, the  Legislature  may  invest  municipal  cor- 
porations wiUi  the  police  power  of  the  state  in 
whole  or  in  part. 

4.  'The  power  of  a  court  to  declare  an  ordi- 
nance unreasonable,  and  therefore  void,  is  re- 
stricted to  cases  in  which  the  Legialature  has 
enacted  nothing  upon  the  subject-matter  of  the 
ordinance,  and  consequently  to  cases  in  which 
the  ordinance  was  passed  under  tbe  supposed 

IT  1.  Sm  Constltatlonal  Law.  voL  10^  Cant  Ola.  | 
631. 


Digitized  by 


Google 


724 


41  SOUTHEASTERN  REPORTER. 


(V. 


Incidental  power  ot  tbe  corporation  merely,  and 
no  such  power  exists  where  the  municipal  cor- 
poration 18  authorized  to  pasa  ordinances  of  a 
specific  and  defined  character. 

5.  When  a  city  council  is  rested  with  foil 
power  over  a  subject,  and  the  mode  of  the  ex- 
ercise of  such  power  is  not  limited  by  the  char- 
ter, it  may  exercise  it  in  any  manner  most 
convenient 

0.  The  fact  that  charter  powers  given  a  dty 
to  resnUkte  the  sale  of  intoxicating  liquors  are 
foond  in  a  section  giving  power  to  the  city  to 
grant  or  refuse  licenses  to  Insurance  companies 
and  others,  does  not  render  such  provision  void, 
though  the  provision  in  respect  to  the  insurance 
companies  and  other  bnsinesa  is  ▼<^d. 

7.  Where  a  city  charter  gives  it  the  power 
to  wholly  prohibit  the  sale  of  intoxicating  liq- 
uors- or  to  license '  it  under  such  regulations  as 
the  council  may  prescribe,  the  only  limitation 
on  radi  grant  is  its  exercise  in  good  faith. 

Appeal  from  Corporation  Court  of  Danville. 

Bill  by  one  Hatcher  against  the  city  of 
Danville.  Decree  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Peatross  &  Harris,  for  appellant.  Withers 
A  Green,  for  appellee. 


WHITTLE,  J.  This  appeal  inTolves  the 
validity  of  certain  ordinances  adopted  by  tbe 
city  of  Danville  for  tbe  regulation  of  tbe  re- 
tail whisky  trafflc  of  that  city. 

Tbe  case  made  by  appellee  in  his  bill  1b 
that  be  had  been  a  retail  liquor  dealer  In  tbe 
city  of  DanylUe,  and  Is  the  owner  of  consid- 
erable property,  valuable  only  in  that  busi- 
ness, consisting  of  a  stock  of  liquors  and 
wineri,  and  certain  fixtures,  mirrors,  bar  coun- 
ters, and  other  usual  appinrtenances  of  a  re- 
tail liquor  store;  and  also  of  a  lease  on  a 
building  for  an  indefinite  period,  iu  which  bis 
bar  fixtures  have  been  erected  for  tbe  conduct 
of  his  business.  That  It  had  been  bis  inten- 
tion to  apply  for  license  for  the  fiscal  year 
commencing  May  1,  1902,  but  that  he  is  de- 
terred from  doing  so  by  a  threat  on  the  part 
of  the  city  authorities  to  enforce  against  him 
certain  illegal  and  unreasonable  ordinances, 
which,  If  carried  out,  would  destroy  his  busi- 
ness, and  render  valueless  his  property. 

The  substance  of  the  ordinances  assailed 
is:  (1)  That  every  barroom,' saloon,  store,  or 
other  place  licensed,  used,  or  kept  for  tbe  sale 
of  wine,  ardent  spirits,  malt  liquors,  or  other 
intoxicating  drinks  In  the  city  shall  be  closed 
at  10  o'clock  p.  m.,  and  remained  closed  un- 
til 6  o'clock  a.  m.  the  following  day;  and  tbe 
ordinance  prohibits  the  sale  or  disposition  of 
those  articles  between  tbe  hours  named. 

After  the  institution  of  this  suit  tbe  dty 
council  amended  tbe  ordinance  by  substitut- 
ing for  the  hours  indicated  7  o'clock  p.  m. 
and  6  o'clock  a.  m.  The  ordinance,  as  amend- 
ed, is  made  tbe  subject  of  complaint  by  sup- 
plemental bin. 

(2)  That  barkeepers  and  all  persons  who 
are  licensed  to  sell  wine,  etc.,  in  the  city 
shall,  during  the  time  they  are  required  by 
law  to  keep  their  places  of  business  closed, 
remove  all  screens  and  obstructions  to  view 
from  the  aisles,  passageways,  etc.,   wltbin 


their  respective  places  of  business,  and  shall 
be  required  to  keep  tbe  same  lighted.  The 
ordinance  likewise  provides  that  no  person, 
including  the  owners  or  keepers  of  such  bar- 
rooms, etc.,  shall  go  Into  or  frequent  tbem- 
durlng  the  time  they  are  required  to  be  clos- 
ed, except  that  they  may,  on  Siuiday  morn- 
ings or  other  days  in  which  they  are  required 
to  be  closed,  enter  the  same  to  extinguish  the 
light,  and  on  the  evening  of  such  days  enter 
to  relight  the  same. 

(3)  The  license  tax  Is  fixed  at  $S0O,  and  tiie 
licensees  are  required  to  remove  all  screens, 
doors,  shaded  windows,  curtains,  and  ob- 
structions to  a  full  view  of  their  places  of 
business  day  and  night;  also  that  all  bars 
shall  be  placed  at  a  distance  not  further  than 
12  feet  from  the  door.  It  la  provided  that 
violations  of  thes'e  several  ordinances  shall 
be  punished  by  fine. 

Tbe  bill  further  charges  that  the  ordinances 
are  unreasonable  and  oppressive,  and  were 
passed  by  tbe  council  without  authority,  for 
the  purpose  of  harassing  complainant,  and 
forcing  him  to  unreasonable  expenditures  of 
money,  and  depriving  bim  of  the  lawful  ex- 
ercise of  bis  personal  rights;  and  its  prayer  is 
that  they  be  declared  null  and  void,  and  that 
the  city  be  enjoined  from  their  enforcement 

The  city,  by  Its  answer,  maintains  that  It 
has  full  and  complete  power  under  its  char- 
ter to  enact  the  ordinances  complained  of, 
and  to  refuse  licenses  to  sell  liquor  altogether. 
It  likewise  denies  that  the  ordinances  were 
passed  for  the  purpose  and  with  tbe  improper 
motive  ascribed  to  it 

The  trial  court  granted  the  injunction  pray- 
ed for,  and  at  tbe  hearing  perpetuated  the 
same,  except  as  to  the  ordinances  requiring 
barrooms,  etc.,  to  be  closed  from  10  o'clock 
p.  m.  until  5  o'clock  a.  m.,  and  Imposing  a 
license  of  $500. 

From  that  decree  the  city  appealed. 

In  order  to  arrive  at  a  proper  solntiou  of 
tbe  question  Involved  In  this  controversy  tt  is 
needful  to  Inquire: 

(1)  As  to  tbe  power  of  the  state  with  re- 
spect to  Intoxicating  liquors;  and  <2)  to  what 
extent  It  has  conferred  that  power  on  the 
council  of  the  dty  of  Danville. 

The  latest  deliverance  by  this  court  in  re- 
lation to  the  first  branch  of  the  Inquiry  will 
be  found  In  the  case  of  Council  of  the  Town 
of  Farmville  v.  Walker  (decided  at  the  March 
term,  1903)  43  S.  E.  558. 

It  is  there  said:  "That  the  r^rnlatlon  of 
the  sale  of  Intoxicating  liquors  Is  within  the 
police  power  of  the  state  Is  established,  if 
not  literally,  by  all  the  cases  where  tbe  sub- 
ject has  been  considered;  certainly  by  an  over- 
whelming array  of  authority." 

It  has  been  repeatedly  decided  that  the 
subject  Is  wholly  within  the  police  power 
of  tbe  Legislature,  and  that  the  tra£9c  is  not 
one  of  the  privileges  or  Immunities  of  dtixen- 
ship  guarantied  and  protected  by  the  United 
States  Constitution  or  the  fourteeoth  amendr 
ment  thereto. 
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It  may  be  entirely  prohibited;  and  its  rega> 
latlon,  when  permitted,  is  alMolntdy  within 
the  discretion  of  the  Bereral  states.  These 
principles  are  sustained  by  the  Supreme  C!ourt 
of  the  United  States  in  a  long  line  of  ded- 
alons,  rendered  both  before  and  after  the 
adoption  of  the  fourteenth  amendment. 
Bartemeyer  ▼.  Iowa,  86  U.  S.  120,  21  L.  Ed. 
929;  Boston  Beer  Co.  t.  Massachusetts,  97 
U.  S.  25,  24  L.  Ed.  988;  Mugler  v.  Kansas, 
123  U.  8.  623,  8  Sup.  Ct.  278,  81  L.  Ed.  206; 
Kldd  T.  Pearson,  128  U.  S.  1,  9  Sup.  Ct  6,  82 
L.  Kd.  346;  Hockless  T.  Chlldrey,  186  U.  & 
662,  10  Sup.  Ct  972,  84  L.  Ed.  804;  Crowley 
V.  Chrlstcnsen,  187  U.  S.  88,  U  Sup.  Ct  13, 
34  L.  Ed.  620;  Olozza  v.  Tleman,  148  U.  & 
657,  18  Sup.  Ot  721,  87  L.  Ed.  890. 

In  Kldd  T.  Pearson  It  was  held  that  a  state 
has  the  i4ght  to  prohibit  or  restrict  the  man- 
ufacture of  intoxicating  liquors  within  its 
limits,  to  prohibit  all  sale  and  traffic  in  them 
in  the  state,  to  inflict  penalties  for  their  man- 
ufacture and  sale,  and  to  provide  regulations 
for  the  abatement  as  a  common  nuisance  of 
the  property  used  for  such  forbidden  pur- 
poses. 

It  is  farther  declared  that  the  right  of  a 
state  to  exercise  the  foregoing  powers  Is  so 
longer  an  open  question  before  that  court 

The  distinction  between  the  power  of  a 
state  to  lery  taxes  for  revenue,  and,  in  the 
exercise  of  Its  police  power,  to  exact  a  license 
tax  for  the  privilege  of  carrying  on  the  busi- 
ness of  a  retail  liquor  dealer,  is  strildngly  il- 
lustrated by  the  cases  of  Royall  v.  State  of 
Virginia,  116  D.  a  572,  6  Sup.  Ct.  610,  29 
L.  Ed.  735,  and  Hudcless  v.  Chlldrey,  185 
U.  a.  682,  10  Sup.  Ct  972,  34  L.  Ed.  304. 

In  the  former  case  a  Virginia  statute  re- 
quiring lawyers  to  pay  a  license  tax  for  the 
privilege  of  practicing  law,  in  money  and 
not  in  coupons,  was  declared  to  be  a  violation 
of  the  contract  of  the  state  to  receive  coupons 
in  payment  of  all  "taxes,  debts,  dues  and 
demands  due  the  state,"  and  therefore  void; 
while  in  the  latter  the  validity  of  a  statute 
which  required  a  license  for  the  sale  of  In- 
toxicating liquors  to  be  paid  in  money,  and 
not  in  coupons,  was  sustained. 

In  the  case  of  Huckless  v.  Chlldrey  the 
court  said:  "It  is  conceded  that  the  state 
might.  In  her  discretion,  absolutely  abolish 
the  sale  of  spirituous  liquors,  or  prescribe  on 
wliat  terms  they  shall  be  sold.  In  this  view, 
there  does  not  seem  to  be  any  violation  of 
the  obligation  of  the  state  in  requiring  the 
tax  which  is  imposed  to  be  paid  in  any  man- 
ner whatever— in  gold,  in  silver.  In  bank 
notes,  or  in  dlamonda 

"The  manner  of  payment  is  part  of  the 
condition  of  the  license  intended  as  a  regn- 
Vition  of  the  traffic  It  would  be  very  differ- 
ent If  the  business  sought  to  be  followed  was 
one  of  the  ordinary  pursuits  of  life,  in  which 
all  persons  are  entitled  to  engage. 

"License  taxes  imposed  upon  such  pursuits 
and  professions  are  Imposed  purely  for  the 


purpose  of  revenue,  and  not  for  the  purpose 
of  regulating  the  traffic  or  the  pursuit" 

There  are  also  numerous  decisions  of  courts 
of  last  resort  of  the  states  which  uphold  the 
authority  of  the  several  states  in  the  exer- 
cise of  their  police  power  to  absolutely  con- 
trol the  liquor  traffic. 

Judge  Cooley,  in  discussing  the  legislative 
power  over  the  subject,  uses  the  following 
language:  "Perhaps  there  is  no  instance  in 
which  the  power  of  the  Legislature  to  make 
such  regulations  as  may  destroy  the  value  of 
property  without  compensation  to  the  owner 
appears  in  a  more  striking  light  than  in  the 
case  of  those  statutes.  The  trade  in  alcbo- 
hollc  drinks  being  lawful,  and  the  capital 
employed  in  it  being  fully  protected  by  law, 
the  Legislature  then  steps  la,  and  by  an  en- 
actment based  on  general  reasons  of  public 
utUity  annihilates  the  traffic,  destroys  alto- 
gether the  employment,  and  reduces  to  a 
nominal  value  the  property  on  hand.  Even 
the  keeping  of  that  for  the  purposes  of  sale 
becomes  a  criminal  offense;  and  without  any 
change  whatev»  in  bis  conduct  or  employ- 
ment the  merchant  of  yesterday  becomes  the 
criminal  of  to-day,  and  the  very  building  in 
which  lie  lives  and  conducts  the  business, 
which  that  moment  was  lawful,  becomes  the 
subject  of  legal  proceedings.  If  the  statutes 
shall  so  declare,  and  liable  to  be  proceeded 
agEilnst  for  a  forfeiture.  A  statute  which 
can  do  this  must  be  justified  upon  the  high- 
est reasons  of  public  benefit;  but  whether 
•satisfactory  or  not-  the  reasons  address  them- 
selves exclusively  to  the  legislative  wisdom." 
Cooley,  Const  Llm.  120. 

"The  courts  have  nothing  to  do  with  the 
question  whether  or  not  the  legislation  con- 
tained in  its  provisions  is  wise  and  proper. 
The  only  question  they  have,  to  deal  with  is 
one  of  power.  The  Legislature  of  the  state 
has  plenary  power,  except  where  it  is  re- 
stricted by  the  Constitution  of  the  state  or 
of  the  United  States.  If  the  statute,  the  va- 
lidity of  which  is  attacked,  is  not  Id  conflict 
with  the  state  or  federal  Constitution,  the 
courts  have  no  power  to  declare  it  invalid, 
however  well  satisfied  they  may  be  that  it  is 
unwise  or  vicious  legislation."  Prison  Ass'n 
V.  Ashby,  93  Va.  670,  26  S.  E  894. 

A  further  lllnstratlon  of  the  absolute  power 
of  the  Legislature  over  the  sale  of  intoxicat- 
ing liquors  is  furnished  by  the  decision  of  this 
court  in  the  case  of  the  Council  of  Town  of 
FarmviUe  v.  Walker,  supra,  in  which  "An  act 
to  establish  a  dispensary  for  the  sale  of  in- 
toxicating liquors  In  FarmvIIIe  Magisterial 
District,  Prince  Edward  county,  Virginia;  to 
prohibit  all  persons,  firms,  or  corporations  to 
sell,  barter  or  exchange  such  liquors  in  said 
district,  and  to  repeal  all  laws  In  conflict  with  . 
this  act,  so  far  as  they  apply  to  the  said 
magisterial  district,"  was  declared  to  be  con- 
stitutional. 

It  is  unnecessary  to  multiply  authorities  in 
support  of  the  first  proposition.    It  is  abun- 
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dantly  sustained  by  the  great  weight  of  an* 
thorlty,  state  and  federaL 

It  remains.  In  the  second  place,  to  consider 
to  what  extent  the  Legislature  has  conferred 
on  the  city  council  of  DanvIUe  power  to  deal 
with  the  subject  of  selling  by  retail  intoxi- 
cating liquors  within  the  territorial  limits  of 
the  city. 

Quoting  from  the  opinion  of  the  trial  court, 
the  accuracy  of  which  an  Inspection  of  the 
city  charter  Terifies,  It  appears  that  "the 
powers  to  be  deduced  from  these  sereral  cita- 
tions can  be  condensed  Into  wliat  may  be 
found  in  sections  2  and  4  of  chapter  7,  which 
give  to  the  council  the  right  to  'grant  or  re- 
fuse licenses  to  all  sellers  of  wine  or  spiritu- 
ous or  fermented  liquors'  'under  such  regula- 
tions as  It  may  prescribe.' " 

In  the  absence  of  constitutional  restric- 
tions, it  iB  competent  for  the  Legislattre  to 
confer  its  police  power  upon  municipal  cor- 
porations In  such  measure  as  it  deems  expe- 
dient It  cannot,  of  course,  bestow  greater 
power  than  the  state  itself  possesses;  and 
it  must  keep  within  the  limitations,  if  any, 
imposed  by  the  organic  law.  Subject  to 
these  restraints.  It  is  within  the  province  of 
the  Legislature  to  invest  such  corporations 
with  the  police  power  of  the  state  in  whole 
or  in  part 

The  language  in  which  the  grant  of  power 
is  couched  in  this  case  is  unmistakable,  and 
too  plain  to  admit  of  elnddatlon.  It  leaves 
it  absolutely  within  the  control  of  the  coun- 
cil to  determine  whether  they  will  wholly' 
suppress  or  grant  the  privilege,  subject  to 
such  restrictions  as  they  may  see  fit  to  im- 
pose. 

Within  the  sphere  of  their  delegated  pow- 
ers, municipal  corporations  have  as  absolute 
control  as  the  General  Assembly  would  have 
if  It  had  never  delegated  such  powers  and 
exercised  them  by  its  own  enactments,  and 
the  courts  can  no  more  Interfere  with  the 
acts  of  the  one  than  the  other.  To  permit 
such  interference  would  be  to  deny  the  exist- 
ence of  a  discretionary  power,  and  transfer 
its  exercise  from  one  co-ordinate  branch  of 
the  government  to  another.  Taylor  v.  Ga- 
rondelet,  22  Mo.  110;  Heland  v.  Lowell,  8 
Allen,  408,  81  Am.  Dec.  670;  Des  Moines 
Gas  Co.  V.  City  of  Des  Moines,  44  Iowa,  505, 
24  Am.  Rep.  756;  Mason  v.  City  of  Shawnee- 
town,  77  111.  533;  State  v.  Clarke,  64  Mo.  17, 
36,  14  Am.  Rep.  471. 

In  Schwuchow  v.  City  of  Chicago,  68  111. 
444,  it  was  held  that  where  the  Legislature 
confers  the  power  to  suppress  groceries 
where  liquor  is  sold,  or  to  regulate,  license, 
and  restrain  the  same,  it  is  a  matter  purely 
discretionary  whether  or  not  the  city  will 
wholly  prohibit  its  sale  or  license  and  r^fu- 
late  the  traffic.  The  grant  of  such  powers 
carries  with  it  authority  to  allow  the  privi- 
lege on  such  terms  and  conditions  aa  the 
council  may  see  fit  to  Impose. 

Where  absolute  control  over  the  whole 
subject  of  granting  licenses  is  conferred,  the 


city  may  impose  any  other  conditions  calcu- 
lated to  protect  the  community,  preserve  or- 
der, and  snppress  vice,  such  as  the  closing  of 
the  grocery  on  election  days,  hoUdaya,  and 
Sundays,  or  at  a  particular  hour  each  even- 
ing, etc.  Such  powers  grow  out  of  the  fact 
that  it  is  discretionary  to  prohibit  the  sale, 
or  license  It  on  such  terms  as  the  dty  may 
choose.  In  that  case  it  is  said:  "Restrictions 
upon  the  traffic  In  spirituous  liquors  are  not 
like  such  as  restrict  the  ordinary  avocations 
of  life  which  advance  human  happiness,  or 
trade  and  commerce,  that  neither  produces 
immorality,  sufCering,  nor  want  This  busi- 
ness Is,  on  principle,  within  the  police  pow- 
ers of  the  state,  and  restrictions  which  may 
rightfully  be  imposed  on  it  might  be  ob- 
noxious as  an  illegal  restraint  of  trade  when 
applied  to  other  pursuits.  The  control  of  the 
liquor  traffic  being  a  police  regulation,  no 
one  can  acquire  such  a  vested  right  In  it  by 
a  license  as  that  it  may  not  be  resumed 
when  the  Interests  of  society  require  it" 

Beach,  in  his  work  on  Public  Corporations, 
at  section  512g,  quotes  with  approbation 
what  was  said  by  Nlblack,  J.,  in  an  able 
opinion  delivered  in  a  recent  Indiana  caae: 

"An  ordinance  cannot  be  held  to  be  un- 
reasonable which  is  expressly  authorised  by 
the  Legislature.  The  power  of  a  court  to 
declare  an  ordinance  unreasonable,  and  there- 
fore void,  la  practically  restricted  to  cases  in 
which  the  Legislature  has  enacted  nothing 
on  the  subject-matter  of  the  ordinance,  and 
consequently  to  cases  ht  which  the  ordinance 
was  passed  under  the  supposed  incidental 
power  of  the  corporation  merely."  Coal- 
Float  ▼.  JefTersonvlUe,  112  Ind.  19,  13  N.  R. 
117.  The  author,  in  the  same  section,  pro- 
ceeds as  follows:  "So,  where  the  Legislature 
expressly  authorized  the  municipality  to  pass 
any  certain  ordinance,  that  ordinance  will  be 
upheld,  regardless  of  the  opinion  of  the  com! 
as  to  its  reasonableness  or  unreasonableness. 
This  principle  was  fully  discussed  In  a  cele- 
brated and  extreme  case  in  liUssonrl.  The 
charter  of  the  city  of  St  Louis  authorized  the 
city  to  regulate  bawdy  houses.  The  court 
construed  this  provision  to  allow  the  passage 
of  an  ordinance  licensing  bawdy  houses,  and 
in  discussing  the  reasonableness  of  sadi  an 
ordinance  it  was  said:  'It  ia  naked  assump- 
tion to  say  that  any  matter  allowed  by  tlie 
Legislature  is  against  public  policy.  The 
best  indications  of  public  policy  are  to  be 
found  in  the  enactments  of  the  Legislature. 
To  say  that  such  a  law  la  of  anumal  tend- 
ency Is  disrespectful  to  the  Legrislature,  who 
no  doubt  designed  to  promote  the  morals  and 
health  of  the  citizens.  Whether  the  ordi- 
nance in  question  Is  calculated  to  promote  the 
object  is  a  que8ti(»  with  which  the  coorti 
have  no  concern.'  "    State  v.  Clarke,  supra. 

Dillon  distinguishes  Mdinancea  which  are 
from  those  which  are  not  amenable  to  at- 
tack in  the  courts  for  onreasonableness.  as 
follows: 

"Where  the  Legislature  in  twma  eoaten 
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uiM»  a  municipal  corporatioii  tbe  power  to 
pass  ordinances  of  a  specific  and  defined  char- 
acter. If  the  i>ower  thus  delegated  be  not  In 
conflict  with  the  Constitution,  an  ordinance 
thus  passed  pursuant  thereto  cannot  be  im- 
peached as  Invalid  because  It  would  have 
been  regarded  as  unreasonable  If  it  had  been 
passed  under  the  Incidental  power  of  the 
corporation,  or  under  a  grant  of  power  gen- 
eral In  its  nature.  In  other  words,  what  the 
Legislature  distinctly  gays  may  be  done  can- 
not be  set  aside  by  the  courts  because  they 
may  deem  It  to  be  unreasonable,  or  against 
sound  policy.  Bat  where  power  to  legislate 
on  a  certain  subject  is  conferred,  and  the 
mode  of  its  exercise  Is  not  prescribed,  then 
the  ordinance  passed  in  pursuance  thereof 
must  be  a  reasonable  exercise  of  the  power, 
or  It  win  be  pronounced  Invalid."  1  Dillon 
on  Mim.  Cor.  8  328. 

.  It  is  Insisted  on  behalf  of  appellee  that  the 
provisions  in  the  charter  of  the  city  of  Dan> 
vllle,  under  consideration,  fall  within  the  doc- 
trine laid  down  In  the  foregoing  section  wltb 
respect  to  general  grants  of  power. 

If  the  premise  were  correct,  the  anthoritles 
relied  on  (which  have  been  carefully  ccmsld- 
ered,  but  which  It  la  not  deemed  necessary 
to  speclflcaily  review)  would  sustain  the  de- 
cree appealed  from. 

But  It  is  clear  that  such  la  not  tiie  case. 
The  general  grant  of  power  adverted  to  Is 
placed  precisely  on  the  same  footing  with  tbe 
Implied  or  Incidental  powers  of  a  municipal- 
ity. The  legal  Intendment  of  such  grant  Is 
that  the  authority  conferred  by  It  shall  be 
employed  reasonably.  If  exercised  unreason- 
ably. It  is  an  abuse  of  the  confidence  reposed, 
and  Is  in  contravention  of  the  Implied  limita- 
tion on  tbe  powers  conferred,  and  may  be 
controlled  by  the  courts. 

But  these  principles  have  no  application 
where  the  Legislature,  as  In  the  present  case, 
has  Invested  the  dty  council  with  all  its 
police  power  over  the  subject.  Under  such 
conditions  no  case  has  been  found  which  war- 
rants an  Interference  by  the  courts  with  the 
discretion  of  tbe  coundl,  exercised  in  good 
faith,  for  the  general  welfare  of  the  Inhab- 
itants of  the  city. 

As  remarked,  courts  interfere  with  munici- 
pal legislation  on  the  theory  that  the  council 
have  exceeded  or  abused  their  authority;  but 
that  cannot  be  predicated  of  the  acts  of  the 
council  in  this  Instance  under  a  grant  which 
devolve  upon  them  as  wide  discretion  over 
licensing  and  controlling  the  sale  of  Intoxi- 
cants within  the  territorial  limits  of  the  city 
of  Danville  as  Is  possessed  by  the  Legislature 
Itself. 

It  would  seem  paradoxical  to  hold  that  the 
ordinances  of  a  city  council,  passed  In  good 
faith,  attaching  conditions  In  future  to  the 
business  of  selling  intoxicating  liquors  can 
be  assailed  for  unreasonableness  under  a 
charter  which  empowers  the  council  to  whol- 
ly prohibit  the  business,  or  to  license  It  nn- 
-der  such  regulations  as  they  may  prescribe. 


The  only  limitation  on  such  a  grant  of  power 
is  that  It  must  be  exercised  In  good  faith. 

In  the  ultimate  analysis  it  is  a  question  of 
power,  and  the  language  of  the  charter  in 
question  plainly  indicates  a  purpose  to  Invest 
the  city  council  with  absolute  control  over 
the  sale  of  liquor  within  their  territorial  Juris- 
diction. 

When  a  dty  council  'is  vested  with  full 
imwer  over  a  subject,  and  the  mode  of  the 
exercise  of  such  power  is  not  limited  by  the 
charter.  It  may  exercise  it  in  any  manner 
most  convenient"  Beers  v.  Dalles  City,  16 
Or.  334,  18  Pac.  835. 

"Courts  of  equity  cannot  Interfere  by  in- 
junction with  the  exercise  In  good  faith  by 
municipal  corporations  of  discretionary  pow- 
ers conferred  upon  them  by  law."  Town  of 
Harrisonburg  v.  Boiler,  97  Va.  682,  34  S.  B. 
623;  B.  F.  &  P.  R.  Co.  v.  Richmond,  26  Grat 
83;  Id.,  96  U.  8.  628,  24  L.  Ed.  734;  Norfolk 
T.  Norfolk  Landmark,  96  Va.  664,  28  S.  B. 
969;  Woodall  v.  City  of  Lynchburg,  100  Va. 
818k  40  S.  B.  915. 

"Courts  cannot  run  a  race  of  opinions  upon 
points  of  right,  reason,  and  expediency  with 
the  lawmaking-  power." 

There  is  no  conflict  between  the  provisions 
of  tbe  charter  under  review  and  those  which 
invest  the  corporation  court  with  jurisdiction 
to  grant  licenses  to  liquor  dealers. 

The  council  has  no  power  to  grant  license 
to  individual  applicants.  That  is  the  prov- 
ince of  the  court. 

Nor  has  the  court  power  to  adopt  the  pol- 
icy of  granting  or  refusing  license  to  sell  In- 
toxicating liquors  within  the  city  limits.  That 
is  the  province  of  the  council. 
.  If  the  policy  of  sanctioning  the  business  be 
adopted,  or,  rather,  If  It  be  not  prohibited, 
by  the  council,  then  the  individual  applicant 
must  obtain  license  from  the  court  in  the 
mann/er  and  upon  the  terms  prescribed  by 
law. 

Again,  It  Is  contended  that  the  charter  pow- 
ers referred  to  occur  In  a  chapter  entitled 
"Taxes,  Taxation,"  etc.,  and  is  found  In  a 
section  which  confers  power  on  the  city  "to 
grant  or  refuse  license"  to  Insurance  com- 
panies and  other  lawful  businesses. 

That  the  collocation  of  these  enactments 
Is  Incongruous  must  be  allowed.  Neverthe- 
less, the  fact  remains  that  the  provisions  In 
respect  to  the  sale  of  Intoxicating  liquors  are 
police  regulations,  and  are  not  for  the  sole 
purpose  of  raising  revenue.  They  are  em- 
braced In  a  distinct  and  complete  paragraph, 
are  8ei>arable,  and  can  be  disposed  of  with- 
out disturbing  the  section  so  far  as  it  applies 
to  or' affects  other  subjects. 

If,  therefore,  tbe  provision  in  respect  to 
Insurance  companies  and  other  businesses  is 
void  (as  to  which  no  opinion  is  expressed), 
tbe  questions  Involved  In  this  appeal  arise  out 
of  an  Independent  and  disconnected  subject- 
matter,  the  enactment  in  regard  to  which  Is 
valid,  and,  under  the  authorities,  may  be  sus- 
tained.   Trimble  T.  Commonwealth,  80  Va. 


Digitized  by 


Lioogle 


728 


4A  SOUTHEASTERN  REPORTER. 


(8.  C. 


818,  S2  S.  El  786;  Robertson  v.  Preston,  87 
Va.  296,  33  S.  B.  618. 

Upon  the  wbole  case  the  court  is  of  opinion 
that  the  ordinances  the  yalldlty  of  which  Is 
drawn  In  question  are  within  the  charter 
powers  of  the  city  conncll,  that  they  were 
enacted  in  good  faith,  and  are  valid  and  bind- 
Ing. 

For  these  reasons  the  decree  appealed  from 
must  be  reversed,  and  the  court  will  enter 
such  decree  as  the  lower  court  ought  to  have 
entered,  dissolving  the  injunction,  and  dla- 
mlBslng  the  bill,  with  costs. 

CARDWEIiL,  J.,  absent 


(C6  S.  C.  256) 

GBNTRT  V.  SOUTHERN  RT. 

(Supreme  Court  of  South  Carolina.    May  14, 
1903.) 

INJTTRT   TO   BMPLOT*-NONSUIT. 

1.  Where  the  only  negligeuce  charged  in  an 
action  for  injuries  to  an  employ^  was  the  nsing 
of  a  defective  sill  on  the  back  end  of  a  tender 
of  a  locomotive,  and  there  was  no  evidence 
from  which  it  could  be  inferrM  that  the  sill 
was  defective,  a  jadgment  of  nonsuit  was 
proper. 

Jones,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Gary,  Judge. 

Action  by  M.  O.  Gentry,  administrator  of 
John  Jackson,  against  the  Southern  Railway. 
From  judgment  of  nonsuit,  plalntlft  appeals. 
Affirmed. 

Stanyame  Wilson  and  H.  E.  De  Pass,  for 
appellant    p.  P.  Sanders,  for  respondent 

GARY.  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  through 
the  negligence  of  the  defendant  in  killing 
John  Jackson  on  or  about  the  15th  day  of 
January,  1900.  The  fourth  paragraph  of  the 
complaint  is  as  follows:  "Fourth.  That  on 
the  aforesaid  date,  and  under  the  circum- 
stances above  mentioned,  the  defendant  was 
carelessly,  negligently,  and  wrongfully  using 
said  locomotive  engine,  the  sill  of  which  on 
the  back  end  of  the  tender  was  so  weak  and 
out  of  repair  that  when  said  engine  was  at- 
tempted to  be  coupled  by  plaintiff's  Intestate, 
John  Jackson,  as  was  bis  duty,  to  the  freight 
car  on  said  side  tracks  above  mentioned,  tbe 
said  sill  broke,  thereby  causing  the  bumper, 
which  was  attached  to  the  sill,  to  bend  down- 
ward and  under  the  tender  of  tbe  said  engine, 
whereby  the  said  John  Jackson,  while  io  the 
discharge  of  his  duty,  as  aforesaid,  through 
the  negligence,  carelessness,  and  wrongdoing 
of  tbe  said  defendant  was  crushed  between 
said  engine  and  freight  cars,  which  came  to- 
gether,  and  his  leg  was  violently  mashed  and 
torn,  and  plaintiff's  Intestate  received  such 
injuries  as  to  cause  his  death,  at  the  time 
above  mentioned."  At  the  close  of  the  testl- 
.mony  the  defendant  made  a  motion  for  a 


nonsuit  on  the  ground  that  "^ere  to  not  a 
syllable  of  testimony  to  sustain  the  allegation 
of  Diligence  alleged  In  tbe  complaint  that 
we  bad  a  weak,  defective  aiU  on  that  occa- 
fdon."  Els  honor  the  presiding  Judge  grant- 
ed the  following  order:  "On  hearing  the  mo- 
tion for  a  nonsuit  in  the  above-stated  canse, 
made  on  the  ground  that  the  evidence  Intro- 
duced by  plaintiff  was  not  suflident  to  sus- 
tain the  allegations  of  tbe  complaint  and  did 
not  show  that  the  defendant  was  negligent 
tai  the  particular  complained  of.  After  hear- 
ing argument  of  counsel,  it  Is  ordered  and  ad- 
judged that  the  motion  be  granted,  the  plain- 
tiff be  nonsuited." 

The  plaintiff  appealed  upon  tbe  following 
assignments  of  error: 

"1.  In  granting  the  motion  for  nonsuit 
holding  that  plaintiff  had  not  Introduced  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendant; whereas  plaintiff  did  establish  by 
tbe  evidence  the  negligence  alleged  In  the 
complaint,  to  wit:  (1)  In  having  a  defective 
and  weak  sill  on  the  end  of  the  tender,  which 
broke  while  the  deceased  was  attempting  to 
couple  it  thereby  causing  him  to  be  crushed 
between  the  engine  tender  and  the  freight 
car;  and  (2)  In  carelessly,  negligently,  and 
wrongfully  using  such  engine  with  such  slII, 
the  testimony  showing  that  tbe  acddoit  was 
necessarily  due  to  one  of  two  things,  aa  al- 
leged in  the  complaint:  First,  either  that  tbe 
Bill  was  totally  unfit  for  use,  as  shown  by  Its 
giving  way;  or,  second,  that  It  was  subject- 
ed to  undue  and  excessive  force  by  the  negli- 
gent 'using  or  management  of  the  engine,'  the 
decided  weight  of  the  evidence  being  that  It 
was  the  former  of  tbe  two  alternatives,  as 
tbe  testimony  was  that  there  was  nothing 
unusual  in  the  rate  of  speed  of  the  engine  In 
making  the  coupling. 

"2.  In  taking  from  the  Jury  the  determina- 
tion of  the  question  of  fact  whether  It  was 
probable,  or  even  possible,  under  the  testi- 
mony, for  the  accident  the  details  of  which 
were  proven,  to  have  occurred  otherwise  than 
in  the  manner  and  by  the  negligence  alleged 
in  tbe  complaint;  and  in  holding,  in  effect 
that  it  was  indispensable  that  defendant 
should,  in  effort  to  recover,  prove  positively 
and  directly,  and  not  by  Inference  or  drcum- 
stance,  that  the  sill  was  weak  and  out  of 
repair." 

It  will  not  be  necessary  to  consider  the 
exceptions  in  detail,  as  the  practical  question 
presented  by  them  is  whether  there  was  any 
evidence  tending  to  sustain  the  allegations  of 
negligence.  Our  construction  of  the  com- 
plaint is  that  the  only  act  of  negligence  sped- 
fled  as  cansing  the  injury  was  the  defective 
sill.  Alter  carefully  considering  the  testi- 
mony, we  have  failed  to  discover  any  tacts 
from  which  It  might  be  Inferred  that  the  sill 
was  defective.  It  cannot  be  successfully  con- 
tended that  the  sill  was  defective  from  the 
mere  fact  that  It  gave  way  while  the  train 
was  being  operated  In  the  usual  or  'ordinary 
manner. 
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It  ia  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

JONES,  J.  (dissenting).  As  there  was  evi- 
dence tending  to  show  that  the  engine  was 
operated  with  ordinary  care,  and  as  the  evi- 
dence further  tended  to  show  that  imme- 
diately after  the  injury  the  sill  of  the  car 
with  which  the  engine  collided  was  split,  and 
the  bumper  bent  under,  with  broken  knuckle, 
It  was  possible  for  the  Jury  to  have  drawn 
the  inference  that  such  defects  in  sill  and 
bumper  existed  before  the  injury,  and  caused 
the  same,  since  such  resulta  do  not  usually 
result  from  collision  with  engines  operated 
with  due  care.  Under  such .  circumstances, 
it  ought  to  have  been  submitted  to  the  Jury 
to  determine  the  issue  of  defective  appliances 
as  the  cause  of  the  injury,  and  nonsuit  was 
Improper. 


(66  S.  C.  171) 

OREIO  ft  JONES  V.  RICE  et  aL 

(Supreme  Court  of  Boath  Oaroiiua.     May  22, 

1903.) 

FRAUDULBNT   CONVBYANCB— BVIDENCU— 
TRIAL-ISSUES— SOBROOATION. 

1.  Where  a  debtor,  after  attacbment  and  suit 
brought,  gave  a  deed  to  his  brother-in-law,  who 
paid  money  to  him  before  witnesses  at  an  out 
of  the  way  place,  the  execution  of  a  deed  in  the 
absence  of  grantee,  before  he  had  agreed  to  its 
terms,  and  investment  by  the  grantor  of-  the 
purchase  money  in  property  for  the  wife  of  the 
Krantor,  withont  payment  of  his  creditors,  with 
icnowledge  by  the  grantee  of  the  insolvent  con- 
dition of  the  grantor,  show  fraod  as  to  creditors 
on  the  part  of  the  grantor. 

2.  Where  both  legal  and  equitable  Issues  arise 
in  a  case,  the  trial  judge  may  properly  first  try 
whatever  issue  he  believes  will  dispose  of  the 
controversy. 

3.  A  fraudulent  grantee  Is  not  subrogated  to 
the  rights  of  lienholders  whom  he  paid  out  of 
the  purchase  money,  tbongh  taking  assignments 
from  them  of  their  liens. 

Appeal  from  Common  Pleas  Circuit  Court 
Of  Bamberg  County;    Buchanan,  Judge. 

Action  by  Qreig  &  Jones  against  William 
Brooks  Rice,  J.  B.  Gillam,  H.  B.  Grimes, 
A.  J.  Bennett,  BVed  Summers,  and  James  N, 
Wood.  From  Judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

John  R.  Bellinger  and  Jas.  F.  Isdar,  for 
appellants.  Bellinger  &  Townsend,  for  re- 
spondents. 

POPE,  O.  J.  This  extract  taken  from  the 
case  on  appeal  will  be  here  considered  as 
being  a  history  of  the  action  itself:  "This 
action  was  commenced  by  service  of  the 
summons  and  complaint  July  31,  1800,  and 
the  issues  arising  under  the  first  cause  of 
action  were  tried  at  the  April,  1000,  term  of 
t^e  court  of  common  pleas  for  Bamberg 
county,  before  the  Honorable  George  W. 
Gage,  presiding  Judge,  who  rendered  a  de- 
cree In  favor  of  the  defendant,  and  refused 
the  prayer  of  the  complaint.  This  decree 
was  ffied  May  10,  1000.    From  this  decree 


and  Judgment  entered  thereon  the  plalntifTs 
appealed  to  the  Supreme  Court,  and  the  case 
was  docketed  for  hearing  at  the  November, 
1900,  term  of  the  Supreme  Court.  On  the 
first  day  of  the  said  term  the  plaintiffs  made 
a  motion  in  the  Supreme  Court  for  an  order 
suspending  the  said  appeal,  with  leave  to 
the  appellants  herein  to  move  before  the  cir- 
cuit court  of  common  pleas  for  the  county 
of  Bamberg  for  a  new  trial  upon  the  ground 
of  after-discovered  testimony,  which  motion 
was  granted  by  the  Supreme  Court  on  the 
30th  day  of  November,  1900.  At  the  Decem- 
ber term  of  the  circuit  court  for  Bamberg 
county,  the  motion  for  a  new  trial  on  the 
ground  of  after-discovered  testimony  was 
made  by  the  plaintiffs  In  the  court  of  com- 
mon pleas  for  Bamberg  county,  and  granted 
by  Hon.  R.  C.  Watts,  presiding  Judge.  Pur- 
suant to  this  order  granting  a  new  trial, 
the  case  came  on  to  be  heard  at  the  April, 
1001,  term  of  said  court  of  common  pleas 
before  the  Honorable  O.  W.  Buchanan,  pre- 
siding Judge.  At  the  April  term  of  court, 
1000,  an  order  of  discontinuance  of  the  ac- 
tion as  against  the  defendants  Joseph  Car- 
roll and  Henry  Zorn  was  taken  by  consent, 
and  they  were  thus  eliminated  from  the  rec- 
ord." 

At  the  hearing  before  Judge  Buchanan, 
the  testimony  was  taken  in  open  court,  be- 
ing voluminous  as  offered  by  both  sides  to 
the  controversy.  Whereupon  Judge  Buchan- 
an rendered  the  following  decree: 

"This  is  an  action  brought  to  set  aside  a 
conveyance  as  fraudulent,  and  for  the  pos- 
session of  the  property  alleged  to  have  been 
fraudulently  conveyed.  This  case  came  on 
to  be  tried  before  Judge  Gage,  who  found, 
from  the  evidence  produced  before  him,  that 
the  defendant  had  not  been  guilty  of  any 
purpose  to  hinder,  defeat,  or  defraud  the 
plaintiffs  herein.  Upon  appeal  the  Supreme 
Court  sent  it  l>ack,  in  order  tliat  a  motion 
for  a  new  trial  should  be  made  on  circuit. 
This  motion  was  beard  before  Judge  Watts, 
who,  after  hearing  the  evidence  produced, 
and  after  argument  for  and  against  the  mo- 
tion, thinking  the  newly-discovered  evidence 
material,  granted  a  new  trial  It  came  be- 
fore me  at  tlie  April  term  of  the  Bamberg 
court,  and  the  evidence,  by  agreement,  was 
taken  in  open  court  before  the  judge.  Some 
objection  was  sought  to  be  made  to  the  al- 
leged Improper  Joinder  of  causes  of  action. 
But  if  It  tiad  been  properly  and  formally 
made  as  required  by  the  Code,  the  cases  of 
Burch  V.  BranOey,  20  S.  O.  503,  and  Mc- 
Mahan  v.  Dawkins,  22  S.  C.  320,  showed 
Joinder  could  be  made  as  here  set  out.  In- 
deed, on  page  320  of  the  latter  case,  the  fol- 
lowing is  found:  'The  complaint  contained 
two  causes  of  action — ^the  first  to  set  aside 
a  deed  of  land  for  fraud,  and  the  second  to 
recover  possession  of  the  land.  The  one  is 
equitable  and  the  other  legal.  This,  how- 
ever, is  not  objectionable  under  the  reform- 
ed procedure.    In  fact,  the  union  of  these 
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two  actions  in  the  same  complaint  has  been 
especially  recognized  as  tbe  proper  pleading, 
because  It  not  only  prevents  circuity  of  ac- 
tion, but  affords  prompt  relief.'  To  the  ob- 
jection tliat  this  Joinder  deprives  tbe  defend- 
ants of  the  right  of  a  trial  by  a  Jury,  there 
may  be  replied  tbe  language  of  tbe  same 
case:  'But  vrben  they  are  thus  combined 
they  do  not  lose  their  distinctive  features 
and  characteristics,  nor  are  the'  rules  hereto- 
fore Existing  as  to  their  trial  changed  or 
coalesced.  On  the  contrary,  what  was  eq- 
uitable before  still  remains  equitable,  and 
what  was  legal  Is  still  legal,  and  the  mode 
of  trial  is  still  preserved.  These  rules  re- 
quire in  this  state  that  the  first  cause  of 
action  should  be  tried  by  the  Judge,  and  the 
second  by  the  Jury,  tmless  a  Jury  trial  was 
waived.'  This  court,  therefore,  is  now  to 
decide  tbe  equitable  issue.  The  defendants 
Wood  and  Rice,  against  whom  fraud  is  al- 
leged, are  residents  of  Georgia.  Tbe  lands 
referred  to  as  fraudulently  conveyed  are  sit- 
uated In  South  Carolina.  The  above  parties 
answered,  and  the  issues  are  made  up.  All 
men  are  presumed  to  be  honest  and  faith- 
ful In  their  obligations  to  society,  to  speak 
the  truth,  and  to  do  no  fraud.  'Fraud  is 
odious,  and  not  to  be  presumed.'  If  there 
had  been  no  presumption  upon  the  subject, 
the  reputation  heretofore  borne  by  Wood 
and  Rice  would  cause  the  investigator  to 
look  closely  and  examine  sharply  into  these 
charges  against  them;  but  if  it  be  recalled 
that  it  is  the  act  itself  that  makes  one  hon- 
est or  guilty,  and  not  what  people  think  of 
it,  the  burden  of  a  guilty  act  must  fall  upon 
the  person  who  does  it,  and  not  upon  oth- 
ers. In  spite  of  all  these  presumptions,  it  is 
as  well  established  as  evidence  can  make 
It  that  James  Wood,  being  insolvent,  for  the 
purpose  of  hindering,  delaying,  and  defeat- 
ing the  debts  of  the  plaintUIs  herein,  made 
tbe  conveyance  herein  attacked,  to  bis  broth- 
er-in-law, William  Brooks  Rice,  who  knew, 
or  ought  to  have  known,  what  he  was  doing 
when  he  accepted  the  deed  from  Wood 
(made  without  his  knowledge,  if  the  state- 
ment is  to  be  relied  upon),  before  agreement 
as  to  tbe  price  or  payment  of  money.^  And 
it  does  not  make  it  any  leas  because  he  re- 
fused to  agree  to  reconvey  the  land  to  Wood 
when  Wood  again  got  into  good  circum- 
stances. Nor  that  he  was  surprised  by  it. 
To  hold  that  Wood  and  Rice  were  not  act- 
ing together  presupposes  a  wonderful  mental 
obfuscation  and  stupidity.  What  did  Wood 
mean  when  he  told  Jones,  practically,  that 
he  would  see  that  be  did  not  get  the  South 
Carolina  lands?  For  what  purpose  did 
Wood  and  Rice  ostentatiously  go  through  the 
form  of  counting  out  that  amount  of  money 
in  tbe  presence  of  witnesses  in  that  coun- 
try store,  and  of  having  no  witnesses  in  the 
hotel  in  Savannah?  Truly  tbe  wisdom  of 
tbe  Supreme  Court  in  sending  tills  case 
back,  and  that  of  Judge  Watts  in  granting 
a  new  trial,  is  amply  vindicated  by  the  evi- 


dence here  adduced.  Can  any  sane  man 
doubt  what  Wood  intended?  Wtio  but  an 
idiot  would  con61ude  that  Rice  did  not  know 
what  Wood  meant?  True,  they  lived  about 
a  hundred  miles  apart,  but  did  that  keep 
them  from  knowing  what  concerned  the  oth- 
er? Were  they  not  brothers-in-law?  Is  it 
not  fair  to  assume  that  there  was  the  usual 
correspondence  and  communication  between 
relatives?  They  were  business  men,  and 
not  idiots  or  irresponslbles.  I  yield  to  no 
one  a  higher  idea  or  estimate  of  human 
nature.  But  because  of  such  an  idea  or 
estimate  of  humanity  I  will  not  shut  my 
eyes  to  the  exception  when  I  see  it.  I  do 
not  propose  to  stultify  myself  by  spying  I 
do  not  see  what  is  thrust  upon  me  team 
every  standpoint  or  view  point  of  tbe  case 
here  presented.  Who  ever  expects  men  who 
Intend  to  defeat  their  creditors  to  pat  such 
intention  down  in  writing,  and  send  It  to 
the  creditors  or  advertise  It  to  the  world? 
What  might  be  a  badge  of  fraud  In  one  case 
might  not  be  evidence  of  fraud  In  another 
case.  It  is  by  taking  the  case  and  ail  its 
parts  together,  and  examining  the  evidence 
as  other  cases  are  examined,  that  a  decision 
must  be  made,  and  fraud  or  proper  conduct 
found. 

"On  the  5tb  day  of  August,  1895,  Coskery  & 
Davidson  began  an  action  against  James  N. 
Wood,  and  an  attachment  was  issued  against 
the  lands  of  James  N.  Wood  and  notice  of  lis 
pendens  filed.  The  land  was  attached.  On 
the  10th  October,  1895,  Oreig  &  Jones,  tbe 
plaintiffs  herein,  commenced  an  action  against 
Jas.  N.  Wood  and  B.  J.  Robertson,  copartners 
in  trade  under  firm  name  of  Wood  &  Co. 
and  Robertson,  Wood  &  Co.,  and  caused  a 
warrant  of  attachment  to  be  issued  against 
the  lands  of  James  N.  Wood,  which  said 
lands  were  attached.  The  above  debt  of 
Coskery  &  Davidson  was  for  the  sum  of 
$645.86  (Judgment).  The  amount  of  the  Judg- 
ment recovered  by  Greig  &  Jones  was  $14,- 
457.42.  Now,  while  the  attachment  suit  of 
Coskery  &  Davidson  was  actually  in  exist- 
ence (having  been  commenced  on  5th  August, 
1895),  the  defendant  James  N.  Wood  con- 
veyed all  his  visible  real  estate  to  his  brother- 
in-law,  William  Brooks  Rice.  After  the  con- 
versation, and  probably  to  effectuate  the 
threat  as  to  the  Carolina  property  mentioned 
by  Wood  to  Jones,  this  deed  of  the  same 
Carolina  property,  alleged  to  have  been  made 
on  the  27th  September,  1895,  Just  five  days 
after  the  commencement  of  the  suit  "by  Greig 
&  Jones,  finds  its  way  to  the  register  of 
mesne  conveyance  for  Barnwell  county.  It 
Is  not  clear  when  It  was  delivered.  In  the 
absence  of  evidence  to  the  contrary.  It  Is  pre- 
sumed to  have  been  delivered  on  the  day  of 
its  date.  Afterwards  Judgment  was  entered 
on  verdict  of  Jury  before  Judge  Watts  for  tbe 
sum  of  $14,457.42.  This  Judgment  for  Greig 
&  Jones  was  rendered  on  18th  March.  189S. 
The  Judgment  for  Coskery  &  Davidson 
amounted  to  $645.85,  and  was  rendered  on 
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20th  day  of  November,  1897.  These  lands 
were  advertised  by  the  sheriff,  pnt  np  and 
sold,  and  were  bought  In  by  the  plaintiffs  for 
the  anm  of  $350.  The  parties  in  possession 
refused  to  give  possession  to  plaintiffs.  The 
plaintiffs,  having  now  exhausted  their  at- 
tempts to  make  their  Judgment,  brought  this 
action.  I  tlilnk  there  was  a  valid  lien  creat- 
ed by  Coskery  &  Davidson  attachment,  and 
the  sale  could  be  referred  to  such  Judgment 
The  purchaser  would  stand  in  the  shoes  of 
the  Interest  sold.  There  is  no  doubt  as  to  the 
plaintiffs  here  being  the  purchasers.  There 
Is  no  doubt  that  the  execution  and  Judgment 
are  not' satisfied.  Can  there  be  any  doubt 
that  Rice  bad  actual  notice  of  the  attachment 
Of  Jones  &  Greig  against  Wood  at  the  time 
that  he  Is  said  to  have  paid  the  money  to 
Wood?  Will  the  law  not  say  that  Bice  had 
notice  of  the  claim  of  the  plaintiffs  bereln  by 
reason  of  the  attachment  and  filing  of  the  Us 
pendens  before  he  paid  the  money?  I  am 
not  at  all  satisfied  that  there  was  any  actual 
delivery  of  the  deed  of  Wood  to  Rice  until 
after  the  attachment  of  Grelg  &  Jones.  The 
defendants  take  this  burden  upon  themselves. 
I  am  not  satisfled  that  there  was  such  a  de- 
livery before  the  10th  day  of  October.  Hon. 
S.  G.  Mayfleld  says  It  was  signed  on  27th 
September,  1895,  under  Instructions  from 
Wood.  Mr.  Wood  took  it  off  with  him.  It 
afterwards  came  back  to  Mr.  Mayfield  on  the 
14th  October,  and  was  by  him  sent  to  the 
register  of  mesne  conveyances  for  Barnwell 
county,  and  was  by  him  recorded.  Mr.  Jones 
testified  to  the  conversatien  with  Wood  about 
a  month  before  certain  notes  (which  were  to 
mature  October  1st)  fell  due,  or  within  three 
weeks  before  suit  was  brought.  In  which  he 
said:  'Mr.  Wood  told  me  that  he  would  not 
pay  them;  that  I  couldn't  make  him  pay 
them.  He  said  that  his  property  In  Georgia 
had  been  mortgaged  and  out  of  his  posses- 
sion, and  then  I  referred  to  the  Carolina  prop- 
erty. I  told  hhn,  "Mr.  Wood,  that  Carolina 
property  is  certainly  subject  to  any  debt" 
He  said  that  it  was  not  and  I  said,  "You  will 
see  whether  or  not  it  is." '  Doubtless,  from 
the  testimony  of  Mr.  Mayfleld,  soon  after  this 
conversation  he  sent  Instructions  to  have  the 
deed  drawn  up,  leaving  the  date  blank,  tak- 
ing the  deed  back  with  lilm  to  Savannah  or 
bis  home.  All  information  and  details  neces- 
sary for  the  project  were  given  and  prepared. 
The  deed  was  then  returned  to  be  delivered 
or  recorded.  Rice  says  the  deed  was  given 
him  by  Wbod  when  in  Savannah,  and  was 
kept  by  him  until  the  12th  October,  when  his 
brother  S.  P.  Rice  sent  it  to  Mr.  Mayfleld  to 
be  recorded.  When  did  Wood  give  it  to 
Rice— a  day  or  so  before  he  returned  It  to  Mr. 
Mayfleld,  or  Immediately  upon  Mr.  Wood's  re- 
turn to  Carolina?  Wood  was  evidently  de- 
termined that  the  Carolina  property  should 
not  answer  for  his  debts.  This  was  about  all 
the  property  he  owned  at  the  time.  In  this 
oonnection  It  la  well  enough  to  note  that 


neither  Wood  nor  Bice  considered  the  trade 
to  be  closed  and  completed,  for,  If  Rice  is  to 
be  believed,  while  In  Savannah,  Wood  want- 
ed him  to  agree  to  reconvey  the  lands  when 
his  affairs  got  in  a  better  condition,  but  he 
refused  to  agree  to  let  him  redeem  them. 
'You  first  say  that  Mr.  Wood  first  wanted  you 
to  take  the  land,  and,  when  he  made  this  set- 
tlement with  Grelg,  Jones  &  Co.,  to  let  him 
redeem  the  property?"  Tea.'  'And  you  de- 
clined to  do  it?"  'Yes;  he  said,  when  he  got 
in  a  condition.'  True,  Rice  tries  to  locate  the 
delivery  and  acceptance  of  the  deed  on  the 
28th  or  30th  day  of  September,  but  this  testi- 
mony is  very  unsatisfactory. 

"How  can  Bice,  who  accepts  a  deed  of 
land  under  an  attachment  lien  with  the 
knowledge  from  Wood  that  he  desired  to 
convey  his  land  to  him  (Rice)  until  the  Grelg 
&  Joues  matter  Is  settled,  claim  to  be  a  bona 
fide  purchaser  of  such  land  under  these  dr- 
cumstances?  Surely  a  court  must  be  very 
bold  that  would  hold  him  to  be  a  bona  fide 
purchaser  under  such  circumstances.  Can  it 
be  said  that  at  that  time  he  thought  Wood 
was  solvent  when  Wood  was  practically  ask- 
ing him  to  help  him  defeat  his  creditors,  and 
offering  him  a  deed  of  the  only  lands  he  had? 
True,  at  one  time  he  had  been  worth,  or  was 
thought  to  have  been  worth,  something  like 
$75,000.  Rice  knew  Wood  was  worth  no  such 
sum  at  the  time  of  the  talk  In  Savannah. 
I  do  not  doubt  the  testimony  of  those  wit- 
nesses who  said  Wood  was  at  one  time  re- 
puted to  be  wealthy.  Prom  what  I  can 
gather  from  the  testimony,  this  statement  Is 
true.  But  Wood  and  Rice  both  knew  Wood 
was  insolvent  at  this  time,  fini  Rice  took  this 
land  under  these  circumstances.  I  need 
scarcely  allude  to  the  payment  of  the  unusual 
amount  of  money  In  |50  or  $100  bills  at  Stil- 
Bon,  in  the  presence  of  w'itnesses,  when  a 
check  or  a  draft  would  have  sufficed  if  it 
was  a  fair  transaction,  and  to  the  payment 
of  the  money  back  to  Rice  by  Wood  in  Sa- 
vannah, further  than  to  call  attention  to  the 
signing  of  some  instrument  at  the  Stilsou 
store  at  the  time  of  the  counting  out  of  the 
money,  which  Instrument  has  not  been  fully 
and  properly  accounted  for  in  this  action.  I 
find,  as  a  matter  of  fact  that  Wood  Intended 
to  hinder  or  defeat  the  claims  of  these  credit- 
ors. I  find  that  after  telling  Mr.  Jones,  prac- 
tically, that  he  would  see  that  the  Carolina 
lands  would  not  be  liable  for  his  debt  he  in- 
structed Mr.  Mayfield  to  haVe  drawn  up  the 
deed  which  was  signed;  that  before  it  was 
signed  by  Iiim  he  was  told  flatly  by  Mr.  May- 
fleld that  he  would  have  nothing  to  do  with  , 
drawing  or  signing  a  deed  that  would  de- 
prlve  his  clients  (Mrs.  Wllie  Wood  and  her 
children)  of  their  rights,  or  serve  the  ef- 
fect of  defeating  their  debt  He  knew  he 
was  insolvent  and  was  trying  to  save  some- 
thing from  the  wreck— knew  of  the  attempt 
to  make  the  money.  He  proposed  to  a  near 
relative  to  become  the  custodian  of  the  tiUe 
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of  all  his  property  until  his  difficulties  were 
safely  tided  over;  actually  sells  out  to  hla 
brother-in-law,  and  realizes  every  dollar  there 
la  In  It  for  himself,  and  pays  nobody  except 
the  creditors  secured  by  mortgage  on  the 
property;  leaves  the  available  proceeds  of  the 
sale  In  the  hands  of  a  purchaser,  without 
Interest  or  security,  until  it  can  be  covered 
into  bis  wife's  name,  and  that  wife  the  sis- 
ter of  the  purchaser.  Rice,  In  my  Judgment, 
knew  of  the  whole  circumstances.  Rice  Is 
no  ordinary  man.  He  Is  a  man  of  abUlty. 
Rice,  of  course,  knew  Wood's  property  was 
attached.  He  knew  of  Coskery  &  David- 
son's proceedings.  He  knew  of  the  Peacock, 
Hunt  &  Co.  claim  or  mortgage  of  about 
$6,000.  He  knew  Wood  was  involved  with 
Greig  &  Jones  for  a  large  sum.  He.  Is  asked 
by  Wood  to  hold  the  property  from  his  cred- 
itors until  he  could  arrange  his  affairs— until 
his  difficulties  were  over.  Wood  was  insolv- 
ent, and  the  plaintiffs'  debt  is  yet  unsatisfied. 
To  require  more  than  has  been  proven  In 
this  case  would  be  equivalent  to  saying  that 
such  transactions  are  entitled  to  and  will 
receive  complete  immunity  at  the  hands  of 
the  courts.  I  therefore  think  this  deed  was 
given  in  violation  of  the  law,  and  hold,  as 
matter  of  law,  it  was  Intended  to  hinder 
and  defeat  creditors  (and  the  creditors  plain- 
tiffs herein),  and  at  the  time  Rice  received  the 
deed  be  knew  of  the  purpose,  and  is  not  a 
bona  flde  purchaser  of  the  land,  and  that  it 
should  be  set  aside. 

"Wherefore  it  is  ordered  and  decreed  that 
the  said  deed  is  null  and  void  as  against  the 
plaintiffs  herein,  and  is  set  aside  as  of  no 
effect,  for  the  reasons  hereinbefore  set  out 
This  disposes  of  the  equitable  Issue.  The  Is- 
sue for  a  Jury  will  be  tried  before  a  Jury." 

To  which  the  defendants  made  the  fol- 
lowing grounds  of  appeal,  to  wit: 

"(1)  Because  his  honor  the  circuit  Judge 
erred  in  finding  that  at  the  trial  'some  objec- 
tion was  sought  to  be  made  to  the  alleged  im- 
proper Joinder  of  causes  of  action,'  no  such 
objection  having  been  raised,  whereas  he 
should  have  found  that  the  defendants  ob- 
jected at  the  trial  to  the  hearing  by  the 
court  of  the  equitable  issues  raised  by  the 
first  cause  of  action  alleged  in  the  complaint, 
and  Insisted  that,  under  the  facts  alleged  In 
the  complaint,  the  plaintiffs  were  confined  to 
the  second  cause  of  action  for  the  recovery 
of  the  possession  of  real  property,  and  on 
legal  Issues  raised  by  the  said  second  cause 
of  action  the  defendants  were  entitled  to  a 
trial  by  Jury. 

"(2)  Because  his  honor  the  circuit  Judge 
erred  in  holding  that  the  present  action  and 
the  objection  raised  at  the  trial  were  ruled 
by  the  principles  laid  down  in  Burch  v. 
Brantley,  20  S.  C.  003,  and  McMahan  v.  Daw- 
kins,  22  S.  O.  320,  and  especially  by  what 
was  said  by  the  court  in  the  latter  case, 
whereas  be  should  liave  held  that  the  objec- 
tion raised  at  the  trial  was  not  one  as  to 


the  Improper  Joinder  of  causes  of  action,  but 
whether  or  not  the  plaintiffs,  having  Ignoiol 
the  4eed  of  conveyance  from  Wood  to  Rice 
of  the  real  property  in  question  as  fraudulent 
and  void,  and  having  caused  the  said  real 
property  to  be  levied  upon  by  the  sheriff  and 
sold  under  the  execution  Issued  upon  their 
said  Judgment,  and  having  at  said  sberUTs 
sale  become  the  purchasers  of  said  property, 
and  having  paid  their  bid  and  taken  sberlff'a 
title  thereto,  were  not,  under  these  alleged 
facts  and  circumstances,  confined  to  tbeir  le- 
gal cause  of  action  for  the  recovery  ot  the 
possession  of  real  property,  and  the,  defend- 
ants entitled  to  a  Jury  trial  on  the  issues 
raised  by  the  legal  cause  of  action,  and  that, 
such  being  the  case,  the  principles  laid  dowti 
in  the  cases  of  Burch  ▼.  Brantley,  supra,  and 
McMahan  v.  Dawkins,  supra,  did  not  apply, 
and  that,  under  the  facts  alleged,  the  objec- 
tion of  the  defendants  should  he  sustained, 
and  their  motion  for  a  trial  by  Jury  should, 
on  the  l^:al  cause  of  action,  prevalL 

"(3)  Because  his  honor  the  circuit  Judge  or- 
ed  in  holding  that  under  the  facts  and  circum- 
stances of  this  case,  as  set  forth  in  the  plain- 
tiffs' complaint,  the  equitable  issues  raised 
by  the  first  cause  of  action  should  be  first  tried 
by  the  court,  and  in  refusing  to  sustain  the  ob- 
jections of  the  defendants,  or  to  allow  a  trial 
by  Jury,  as  demanded  on  the  legal  cause  of 
action  stated  hi  the  complaint,  and  in  proceed- 
ing to  first  hear  and  determine  the  equitable 
cause  of  action  alleged  in  the  complaint 

"(4)  Because  his  honor  the  circuit  Judge 
erred  in  holding  that  the  sheriffs  sale  of  the 
real  property  In  question  under  the  execution 
issued  upon  the  Judgment  of  the  plaintiffs 
against  Wood  could  be  referred  to  the  CoSkor 
&  Davidson  Judgment  by  reason  of  the  fact 
that  'there  was  a  valid  lien  created  by  tite 
Coskery  &  Davidson  attachment' 

"(5)  Because  his  honor  the  «irealt  Judge 
erred  in  holding  that  Rice  had  actual  notice  of 
the  attachment  of  Greig  &  Jones  against  Wood 
at  the  time  he  is  said  to  have  paid  the  money 
to  Wood,'  whereas  he  should  have  held  tliat 
from  all  the  facts  and  chrcumstances.  Rice 
bad  no  such  notice,  and  paid  the  purchase 
price  of  the  real  property  bi  dispute  to  Wood, 
believing  that  he  was  getting  a  valid  title 
thereto,  and  that  th»e  was  no  lien  by  way 
of  attachment  upon  the  same,  save  that  of 
Coskery  &  Davidson,  which  was  afterwards, 
and  before  the  attachment  of  the  plaintiffs, 
discharged  by  Rice's  paying  and  satisfying 
the  Judgment  of  Coskery  &  Davidson. 

"(6)  Because  his  honco-  the  circuit  Judge 
erred  in  finding  that  there  was  no  actual  de- 
livery of  the  deed  of  conveyance  from  Wood 
to  Rice  of  the  land  In  dispute  before  the  lOtb 
day  of  October,  1895,  whereas  be  should  have 
found  from  the  uncontradicted  testimony  in 
the  cause,  and  from  all  the  facts  and  chrcom- 
Btances,  that  said  deed  of  conveyance  was 
actually  delivered,  and  the  purchase  price  at 
said  land,  as  agreed  on  by  the  {tarUes,  paid  by 
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the  defendant  Rice,  before  tlie  levy  of  tbe  at- 
tacbment  In  tbe  case  of  Grelg  &  Jones  't. 
Wood. 

"(7)  Becanse  bis  bonor  tbe  drcoit  Judge 
erred  In  bolding  aa  follpws:  'In  tbls  connec- 
tion [delivery  and  recording  of  tbe  deed],  It 
Is  well  enongb  to  note  tbat  neltber  Wood  nor 
Bice  considered  the  trade  to  be  closed  and 
completed,  for,  if  Rice  is  to  be  believed,  wbile 
In  Savannab,  Wood  wanted  bim  to  agree  to 
reoonvey  the  lands  when  his  aflairs  got  in 
better  condition,  bat  be  refused  to  agree  to  let 
bim  redeem  them.  "You  first  say  that  Mr. 
Wood  first  wanted  yon  to  take  the  land,  and, 
when  be  made  his  settlement  with  Oreig  & 
Jones,  to  let  him  redeem  the  property?"  "Yes." 
"And  yon  decUned  to  do  it?'  "Yes;  he  said 
when  he  got  in  condition."  True,  Rice  tries 
to  locate  tbe  delivery  and  acceptance  of  tbe 
deed  on  the  28tb  or  30th  day  of  Beptembor, 
bat  this  testimony  is  very  unsatisfactory.  How 
can  Rice,  who  accepts  a  deed  of  land  vnitae 
an  attachment  lien  with  the  knowledge  trom 
Wood  tbat  be  desired  to  conv^  this  land  to 
him  [Bice]  until  the  Grelg  &  Jones  matter 
Is  settled,  claim  to  be  a  bona  fide  purchaser  of 
such  land  undw  these  circumstances?  Surely 
a  court  must  be  very  bold  tbat  would  hold 
bim  to  be  a  bona  fide  purchaser  under  such 
circumstances.  Can  it  be  said  that  at  that 
time  he  thought  Wood  was  solvent,  when 
Wood  was  practically  asking  him  to  help  him 
defeat  bis  creditors,  and  offering  him  a  deed 
of  tbe  only  lands  he  had?'  Whereas  be  should 
have  held  from  the  testimony  that  the  deed 
from  Wood  to  Rice  of  the  lands  In  dispute 
was  actually  delivered  and  accepted  by  Rice 
on  the  day  that  Wood's  wife  renounced  her 
dower  upon  the  deed  in  the  city  of  Savannah; 
that  tbe  purchase  of  the  land  and  the  delivery 
of  tbe  deed  were  without  any  condition  or 
secret  understanding  between  the  parties  what> 
soever;  that  at  tbat  time  Rice  bad  no  knowl- 
edge of  tbe  insolvency  of  Wood,  or  of  his  in- 
tent to  defeat  the  debt  of  tbe  plalntifCs  or 
otho*  of  bis  creditors;  that  be  paid  the  pur- 
chase price  agreed,  believing  tbat  be  was 
getting  a  good  and  valid  title  to  said  lands, 
free  from  all  Incumbrances  save  tbe  Coskery 
&,  Davidson  judgment;  that,  when  be  took 
the  deed  and  paid  the  purchase  price  of  said 
lands,  be  considered  tbe  transaction  closed  and 
completed;  and  tbat  Bice,  not  having  notice  of 
the  insolvency  of  Wood,  or  of  any  bitent  on 
Wood's  part  to  delay,  binder,  and  defraud  bis 
creditors,  before  accepting  the  deed  and  pay- 
ing the  purchase  price  of  the  lands,  or  of  any 
facts  calculated  to  put  him  (Rice)  upon  tbe 
Inquiry,  could  occupy  the  position  of  a  bona 
flde  purchaser  for  value,  without  notice,  and 
was  therefore  protected  as  such  purchaser. 

"(8)  Because  bis  honor  the  circuit  Judge 
erred  \n  bolding  and  deciding  that,  under  the 
facta  and  circumstances  of  tills  case,  Rice 
could  not  occupy  tbe  position  of  a  bona  fide 
purchaser  for  valuable  consideration  without 
notice,  and  that  he  bad  notice  of  the  insolvency 
of  Wood  at  tbe  tlm»  of  the  purchase  of  the 


said  lands  from  Wood,  and  the  payment  of 
the  purchase  price  therefor,  and  of  the  Intent 
of  Wood  to  defeat  and  defraud  his  creditors 
by  conveying  away  said  lands. 

"(8)  Because  his  honrar  the  cbrcnit  Judge 
erred  in  holding  Uiat,  'In  qtite  of  all  the  pre- 
sumptions. It  Is  as  well  established  as  evidence 
can  make  it  tbat  James  N.  Wood,  being  in- 
solvent, for  the  purpose  of  hindering,  delaying, 
and  defeating  the  debt  of  the  plalntitrs  here- 
in made  tbe  conveyance  herein  attacked  to 
his  brother-in-law,  William  Brooks  Rice,  who 
knew  or  ought  to  have  known  what  be  was 
doing  when  be  accepted  a  deed  from  Wood 
(made  without  his  knowledge,  if  his  state- 
ment Is  to  be  relied  upon),  before  agreement 
as  to  price  or  payment  of  money;  and  it  does 
not  make  It  any  the  less  because  he  refused 
to  agree  to  reconvey  the  land  to  Wood  when 
Wood  again  got  Into  good  circumstances. 
Nor  tbat  he  was  surprised  by  It.'  Whereas 
he  should  have  held,  from  tbe  evidence  before 
him,  that  Rice  was  ignorant,  at  the  time  of 
tbe  conveyance  and  of  paying  the  purchase 
price  of  the  land,  of  Wood's  Insolvency,  and 
the  conveyance  being  made  by  Wood  with 
Intent  to  delay,  hinder,  and  defeat  the  debt 
of  the  plaintiffs,  or  other  of  Wood's  creditors, 
and  that  there  was  nothing  In  tbe  facts  and 
circumstances  sufiUdent  to  put  Rice  upon  the 
Inquiry;  tbat  Rice  was  also  ignorant  of  what 
bad  passed  between  Jones  and  Wood  as  to 
tbe  indebtedness  of  Wood  to  Grelg  &  Jones, 
a9d  as  to  the  Carolina  lands. 

"(10)  Because  bis  honor  tbe  circuit  Judge 
erred  In  holding  and  concluding,  as  matter 
of  law,  that  the  deed  of  Wood  to  Rice  'was 
given  In  violation  of  tbe  law,'  and  'was  In- 
tended to  hinder  and  defeat  creditors  (and 
the  creditors  plaintiffs  herein),  and  tbat  at 
tbe  time  Rice  received  said  deed  be  ,knew 
the  purpose,  and  is  not  a  bona  fide  purchaser 
of  the  land,  and  that  it  should  be  set  aside.' 

"(11)  Because  bis  honor  the  circuit  Judge 
erred  in  ordering,  adjudging,  and  declaring 
that  said  deed  Is  null  and  void  as  against  the 
plaintiffs  herein,'  and  In  setting  the  same 
'aside  as  of  no  effect,'  for  tbe  reasons  set  out 
by  bim  In  said  decree,  or  for  any  or  eltber  of 
them. 

"(12)  Because  his  bonor  erred  in  bolding 
that  Wood  told  Jones  tbat  be  would  see  tbat 
be  did  not  get  the  Carolina  lands,  no  such 
statement  having  been  made. 

"(13)  Because  his  bonor  erred  In  holding: 
'Who  but  an  Idiot  would  conclude  tbat  Rice 
did  not  know  what  Wood  meant?  True, 
they  lived  about  a  hundred  miles  apart,  but 
that  did  not  keep  them  from  knowing  what 
concerned  the  other.  Were  they  not  broth- 
ers-in-law? Is  it  not  fair  to  assume  there 
was  tbe  usual  correspondence  and  communi- 
cation between  relatives?'  Whereas  the  tes- 
timony shows  tbat  there  was  no  such  corre- 
spondence and  communication,  and  Rir^e 
swore  positively  tbat  he  did  not  know  Wood's 
circumstances,  and  believed  him  solvent,  and 
had  had  no  communication  with  lilm;   and, 
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against  sucb  testlinony,  It  could  not  be  as- 
sumed that  there  was  correspondence  and 
communication  between  tbem,  espedally  for 
the  purpose  of  presuming  fraud,  which  his 
honor  finds  must  be  proved,  not  presumed. 

"(14)  Because  his  honor  erred  in  Tlrtually 
holding  that  It  was  a  fraud,  for  which  Rice 
should  be  held  responsible,  for  Wood  to  have 
conveyed  his  property  to  Rice  while  the  at- 
tachment of  Coskery  &  Davidson  was  pend- 
ing, whereas  he  should  have  held  it  could  not 
be  a  fraud,  since  part  of  the  purchase  price 
was  to  go  in  payment  of  this  very  attach- 
ment, and  was  actually  so  paid. 

"(15)  Because  his  honor  erred  in  holding 
that  Rice  had  notice  of  the  attachment  of 
Greig  &  Jones  against  Wood  when  he  paid 
the  purchase  money,  whereas  be  should  have 
held  that  the  larger  part  of  the  purchase 
money  was  paid  before  such  attachment  was 
levied,  and  that  no  notice  of  It  was  had  by 
Rice  before  he  paid  the  balance. 

"(16)  Because  his  honor  erred  in  not  hold- 
ing that  the  deed  was  delivered  to  Rice  be- 
fore the  attachment  of  Greig  &  Jones  was 
levied,  because,  as  he  found,  the  legal  pre- 
sumption was  that  it  was  delivered  at  Its 
date,  and  the  only  testimony  against  this 
presumption  was  that  of  Rice  and  Wood, 
who  swore  that  it  was  delivered  In  Savan- 
nah on  September  28th,  which  was  twelve 
days  before  the  attachment. 

"(17)  Because  his  honor  erred  in  holding 
that  Wood  was  practically  asking  Rice,  %t 
the  t^me  he  made  the  deed,  to  help  him  de- 
feat his  creditors;  the  testimony  admitting 
of  no  such  constmction. 

"(18)  Because  his  honor  erred  in  holding 
tliat  Rice  at  that  tUne  knew  that  Wood  was 
insolvent,  whereas  the  testimony  shows  that 
he  had  no  such  knowledge. 

"(19)  Because  tils  honor  erred  in  holding 
that  Rice  knew  that  Wood  was  at  the  time 
Involved  with  Orelg  &  Jones  in  a  large  sum, 
whereas  he  should  have  found  that  at  that 
time  Wood  had  informed  Rice  that,  upon  a 
settlemient  between  him  and  Greig  &  Jones, 
they  would  owe  him  at  least  $16,000,  and  he 
believed  tills  statement,  and  there  was  noth- 
ing to  put  him  on  Inquiry,  and  the  proceed- 
ings by  Grelg  &  Jones  had  not  been  insti- 
tuted. 

"(20)  Because  bis  honor  erred  In  holding 
that  Rice  was  asked  by  Wood  to  hold  the 
property  from  tils  creditors  until  he  could 
arrange  his  affairs— until  his  dlfiScultles  were 
over'— the  testimony  not  warranting  any  such 
conclnslcm. 

"(21)  Because,  even  if  Wood  did  Intend  by 
this  transaction  to  defraud  his  creditors,  the 
testimony  shows  that  Rice  had  no  knowledge 
of  such  intent,  and  that  he  acted  honestly  in 
the  matter;  and  If  so,  however  fraudulently 
Wood  might  have  acted,  his  fraud  could  not 
have  vitiated  the  deed  as  to  Rice,  and  he 
should  have  been  protected  in  his  purchase. 

"(22)  Because,  In  any  event.  Rice,  having 
acted  fairly,  should  be  protected  to  the  ex- 


tent of  the  Coskery  &  Davidson  Judgment 
and  the  Peacock,  Hunt  &  Co.  mortgage, 
which  sums  were  certainly  paid  by  him  In 
extinguishment  of  liens  on  the  lands  as  a 
bona  fide  transaction— liens  superior  to  that 
of  Grelg  &  Jones— and  he  should  at  least  be 
subrogated  to  the  rights  of  those  lien  cred- 
itors, even  if  he  should  be  held  not  to  be  a 
bona  fide  purchaser  as  to  the  payment  of  the 
other  ^,000,  which  it  is  claimed  he  paid 
after  he  had  notice  of  the  Greig  &  Jones  at- 
tachment 

"(23)  Because  the  Coskery  &  Davidson 
Judgment  and  the  mortgage  were  liens  supe- 
rior to  the  attachment  of  the  plaintiffs,  and 
having  been  taken  up  by  Rice,  and  assigned 
to  him,  and  kept  open,  in  what  at  the  time 
he  believed  to  be  an  honest  transaction,  be 
should  be  protected,  at  least,  to  the  extent 
of  such  liens. 

"(24)  Because  the  equity  of  Rice,  at  least, 
to  the  extent  of  the  said  judgment  and  mort- 
gage, is  superior  to  the  equity  of  the  plain- 
tiffs under  a  subsequent  attachment  and 
judgment,  and  his  legal  title  should  therefore 
prevail. 

"(25)  Because,,  even  if  Rice  did  have  no- 
tice of  the  attachment  of  Greig  &  Jones  when 
he  paid  the  fi,000,  yet  that  was  after  bis 
purchase,  and  after  the  deed  had  been  made 
and  delivered;  and,  whatever  effect  such 
knowledge  might  have  on  that  payment.  It 
could  not  affect  the  deed  itself,  or  the  sale 
of  the  land,  as  they  must  be  judged  by  tbe 
facts  as  they  existed  in  the  mind  of  Rice  at 
the  time  of  tbe  purchase,  and  the  d^veiy 
of  the  deed. 

"(26)  Because  the  transaction  was  com- 
plete at  the  time  of  the  delivery  of  the  deed. 
Rice  giving  his  note  for  the  credit  jiortion  of 
the  purchase  money;  and  his  snbseqaent 
payment  of  said  note,  even  vrith  the  knotvl- 
edge  of  the  Grelg  &  Jones  attachment,  could 
not  relate  back  to  tbe  original  transaction. 
so  as  to  make  it  fraudulent,  when  at  tbe 
time  it  was  entered  into  it  was  free  from 
fraud. 

"(27)  Because  the  payment  of  the  $4.O00 
was  not  a  fraud  upon  the  creditors  of  Wood, 
but  was  a  payment  of  Rice's  note  to  Wood, 
and  was  made  in  accordance  with  tbe  terms 
of  the  agreement  made  when  the  land  was 
conveyed. 

"(28)  Because,  when  said  payment  \ma 
made.  Rice  bad  no  actual  notice  of  tbe  at- 
tachment of  Greig  &  Jones,  and,  it  having 
been  levied  after  his  purchase,  he  was  not 
affected  by  constructive  notice  of  it 

"(29)  Because  his  honor  erred  in  not  hold- 
ing that  Fred  Summers,  was  a  bona  fide  pur- 
chaser for  value,  without  notice  of  any  al- 
leged fraud,  and  in  not  dlsmlsshig  the  com- 
plaint as  to  him. 

"(30)  Because  the  question  of  delivery  ot 
the  deed  from  Wood  to  Rice  at  its  date  la 
not  put  in  issue  by  the  pleadings,  tbe  com- 
plaint itself  alleging  delivery. 

"(31)   Because  the  attachment  and  Jads> 
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ment  of  Orelg  &  Jones,  bavlng  been  levied 
on  the  .'ands  when  the  legal  title  to  them  was 
In  Rice  under  a  bona  fide  sale,  constitated  no 
liens  on  said  lands,  and  gave  plaintiffs  no 
rights  as  against  said  lands." 

Before  considering  the  exceptions  seriatim, 
our  own  ylews  and  conclusions  might  be  in- 
dependently stated:  That  the  defendant 
James  N.  Wood  intended  maldng  the  deed 
to  land  lying  in  Barnwell  county  (some  700 
acres)  to  his  codefendant,  William  Brooks 
Rice,  in  order  to  hinder,  defraud,  and  delay 
the  collection  of  the  debts  held  by  bis  cred- 
itors, admits  of  no  doubt  The  conversation 
that  he  held  with  Mr.  Jones,  of  the  Arm  of 
Oreig  &  Jones,  merchants  in  Savannah,  shows 
a  purpose  on  his  part  to  defeat  the  rights  of 
tils  creditors  to  appropriate  under  legal  pro- 
ceedings these  lands  to  the  payment  of  bia 
debts.  His  haste  on  the  27tta  September, 
1896,  to  execute  a  deed  to  said  lands  without 
the  knowledge  or  consent  and  in  the  absence 
of  the  grantee  William  Brooks  Rice,  at  a 
price  which  had  not  been  agreed  on  between 
them,  is  another  matter  of  evidence  of  such 
purpose.  Togetber  with  the  application  by 
himself,  as  even  he  tells  his  story,  of  the 
sum  of  $4,000  of  such  proceeds  of  the  sale 
from  his  codefendant  William  Brooks  Rice 
to  the  purchase  of  a  railway  bid  off  by  his 
wife,  Mrs.  E.  B.  Wood,  whose  agent  alone  he 
admitted  himself  to  have  been.  Is  another 
strong  circumstance  against  him.  In  addition 
\o  these,  some  other  matters  of  evidence  will 
be  referred  to  hereafter.  Thus  it  is  demon- 
strated that  his  (Wood's)  plans  and  purposes 
and  conduct  were  opposed  to  every  principle 
of  equity.  It  is  admitted  that  if  he  had 
made  sale  of  his  lands  to  his  codefendant 
William  Brooks  Bice,  without  any,  intention 
on  the  part  of  Rice  to  participate  in  this 
fraud,  without  any  knowledge  of  the  circum- 
stances of  this  insolvency,  and  with  no  pur- 
pose to  participate  himself  in  Wood's  deter- 
mination to  defraud  his  creditors,  William 
Brooks  Rice  might  be  absolved  from  all  the 
consequences  of  J.  N.  Wood's  fraud&  Still 
our  minds  are  drifting  to  the  conclusion  that 
William  Brooks  Rice  participated  by  a  guilty 
knowledge  in  Wood's  fraud,  and  a  participa- 
tion in  all  tbe  frauds  perpetrated  by  his  co- 
defendant  J.  N.  Wood.  Attention  is  called 
again  to  tbe  fact  that  William  Brooks  Rice 
was  not  present  when  the  deed  was  made, 
and  did  not  agree  that  such  deed  should  be 
made;  that,  while  the  deed  was  made  in  Bam- 
well  county  on  the  27th  day  of  September, 
1896,  William  Brooks  Rice  was  not  notified 
then  of  its  preparation  and  execution,  nor 
until  tbe  28th  day  of  November,  1896,  while 
In  the  dty  of  Savannah,  Ga.  These  circum- 
stances in  themselves  require  great  credulity 
for  their  acceptance.  Mr.  William  Brooks 
Bice  himself  testifies  that,  when  his  code- 
fendant J.  N.  Wood  first  unfolded  his  scheme 
to  sell  him  these  lands,  he  had  not  agreed  to 
the  plans  named  in  the  deed.  Tbat  William 
Brooks  Rice  did  draw  from  the  naval  stores 


company  in  Savannah,  Oa.,  the  sum  of  $5,- 
000  on.  the  28th  day  of  September,  1896,  there 
is  no  doubt  He  did  not  pay  said  sum  to  J. 
N.  Wood  on  tbe  29th  September,  1896,  but 
In  company  with  Wood,  repaired  to  the  house 
of  the  latter,  some  45  miles  distant,  at  a  little 
place  called  "Woodbourne,"  where  Wood  re- 
sided, where  William  Brooks  Rice  obtained, 
without  consideration,  the  satisfaction  of  a 
mortgage  held  by  his  half-sister,  Mrs.  E.  E. 
Wood,  to  secure  several  thousand  dollars  ow- 
ed to  Mrs.  Wood  by  her  husband,  J.  N.  Wood. 
While  holding  the  deed  executed  to  blm  by 
said  J.  N.  Wood,  he  (Rice)  proposed  to  pay 
the  said  sum  of  $5,000  to  Wood,  and  for  that 
purpose  both  parties  (Wood  and  Rice)  went  a 
distance  of  4  miles,  to  the  store  of  one  Mr. 
Strickland,  where.  In  tbe  presence  of  said  J. 
W.  Strickland  and  J.  E.  Browne,  the  $5,000 
was  counted  by  them,  and  the  paper,  of  sev- 
eral pages,  which  J.  N.  Wood  signed  in  tbe 
presence  of  witnesses,  which  said  paper  so 
signed  by  Wood,  after  Rice  had  paid  Wood 
the  said  $5,000,  was  handed  by  said  Wood 
to  the  said  Rice,  and  which  said  paper  Mr. 
Rice  put  in  his  i)ocket  The  witnesses  are 
positive  that  Wood  had  signed  this  paper,  be- 
cause Rice  paid  the  $5,000  to  Wood,  and  Wood 
afterwards  spoke  to  these  two  witnesses  about 
coming  to  South  Carolina  as  witnesses  to  the 
paper  that  was  signed  at  tbe  store  at  that 
time.  Rice  and  Wood,  in  their  testimony, 
both  admitted  the  payment  of  this  $5,000, 
but  they  deny  that  the  execution  of  this  paper 
had  a[ny  connection  with  the  payment  of  the 
money.  It  is  a  significant  circumstance  that 
neither  Wood  nor  Rice  has  ever  produced 
this  paper,  or  given  any  explanation  of  the 
contents  thereof.  We  are  obliged  to  lay  stress 
upon  these  circumstances.  It  was  their  duty 
to  have  explained  what  was  In  this  paper 
executed  by  Wood  before  the  payment  of  this 
money.  Again,  when  they  go  to  Savannah, 
the  next  day.  Wood  claimed  to  have  repaid 
to  Rice  this  $5,000  in  the  Screven  House,  bi 
said  dty  of  Savannah,  witbout  any  witnesses 
thereto.  Afterwards  Rice  claims  to  have  paid 
over  $6,000  to  Peacock,  Hunt  &  Co.,  who  had 
a  mortgage  on  the  Barnwell  lands  for  that 
amount  Stress  should  be  given  to  the  tact 
that  Wood's  wUe  was  a  half-sister  of  W.  B. 
Rice;  that  their  relations  were  cordial;  yet 
Rice  denies  that  he  had  any  knowledge  of 
tbe  insolvency  of .  Wood,  although  he  had  a 
few  months  before  had  all  bis  property  in 
the  state  of  Georgia  sold  under  the  foreclosure 
of  a  mortgage  over  property  of  Wood's  in  the 
state  of  Georgia.  "Set  Rice  claims  not  to 
have  known  anything  of  the  circumstances. 
Tbe  use  by  Wood  of  tbe  $4,000  in  connection 
with  the  purchase  by  his  wife  of  a  small  rail- 
road was  well  knovm  by  William  Brooks  Rice, 
and  this  $4,000  was  a  part  of  the  purchase 
money  of  the  Barnwell  lands,  as  Wood  and 
Bice  testify.  We  might  go  forward  and  mul- 
tiply items  from  the  testimony  which  militates 
against  the  want  of  knowledge  by  Rice  of 
the   condition  of  bis   brotber-ln-lav.   Wood, 
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but  we  will  not  cumber  the  record  by  doing 
■a  We  will  DOW  pass  upon  tbese  ezcepUons 
gerlattm: 

1.  We  And  no  serious  error  In  the  circuit 
Judge's  decree,  as  complained  of  In  the  first 
exception,  because  It  Is  evident  from  an  in- 
spection of  the  complaint  itself  that  the  trial 
of  the  equitable  issue  should  have  preceded 
the  trial  of  the  law  issue.  There  Is  no  fixed 
rule  as  to  what  issue  shall  be  first  tried, 
where  both  legal  and  equitable  Issues  are  set 
out  in  the  complaint  as  distinct  causes  of  ac- 
tion. Surely  in  this  case  It  would  have  been 
\mwlse  In  the  circuit  Judge  to  have  tried  a 
law  issue  involving  the  title  to  these  lands, 
and  then  afterwards  have  tried  the  equitable 
issue,  which.  If  successful,  would  have  ren- 
dered nugatory  all  of  the  labor  and  expense 
Involved  In  the  trial  of  the  l^al  Issne.  This 
exception  is  overruled. 

2.  Nor  do  we  find  that  the  circuit  Judge 
was  in  error  as  complained  of  in  the  second 
exception,  because  we  could  not  see  that 
there  was  any  law  In  this  state  for  a  plaintifT 
to  abandon  the  field  of  battle  chosen  by  him- 
self in  order  to  foster  the  preferences  of  de- 
fendant If  the  plaintiff  had  a  right  to  the 
trial  of  this  equitable  issue,  and  the  circuit 
Judge  BO  thought,  there  was  no  error  In  re- 
fusing to  try  the  second  issue,  which  Is  the 
legal  issue. 

3.  For  the  same  reason  as  above  set  forth, 
we  overrule  the  third  Issue. 

4.  We  do  not  conceive  that  the  matter  re- 
ferred to  in  the  fourth  question  was  of  any 
consequence,  because  what  lien  was  acquired 
by  the  Coskery  &  Davidson  attachment  was 
of  no  consequence.  The  court  below  and  this 
court  are  truly  anxious  In  discovering  what 
part  Wood  and  what  part  Rice  took,  each  for 
himself,  In  the  sale  by  Wood  and  Rice  of  the 
Barnwell  lands.  We  would  not  allow  our- 
selves to  Jeopardize  the  good  name  of  Wil- 
liam Brooks  Rice  by  what,  in  law  and  equity, 
he  might  have  known  under  these  attach- 
ment proceedings  alone.  This  exception  Is 
overruled. 

5.  We  do  not  think  the  chrcult  Judge  erred 
In  holding  as  be  did,  as  set  out  In  this  excep- 
tion. A  study  of  the  testimony  convinces  us 
that  Rice  allowed  himself,  because  of  his  In- 
terest In  his  sister  and  her  husband,  to  be- 
come Involved  In  the  fraudulent  conduct  of 
the  said  J.  N.  Wood.  This,  exception  Is  over^ 
ruled. 

6.  Wo  think  there  Is  no  yltallty  in  this 
sixth  exception,  because  It  makes  no  differ- 
ence. In  our  view,  whether  this  deed  was  de- 
livered on  the  29th  of  September,  1896,  or  the 
10th  day  of  October,  1806.  It  certainly  was 
delivered  at  some  such  date.  Our  conviction 
as  to  the  result  of  this  investigation  hinges 
not  upon  the  date  of  the  delivery,  but,  rather, 
the  purpose  of  the  parties  to  the  deed  In  Its 
execution.    This  exception  Is  overruled. 

7.  We  see  no  error  In  the  expression  used 
by  the  circuit  Judge  In  his  decree,  as  com- 
plained of  In  the  seventh  exception.    We  do 


not  think  that  the  wife's  renonclatton  of  dow- 
er plays  any  part  In  the  acceptance  of  the 
deed  by  Rice.    This  exception  is  overruled. 

8.  From  a  careful  study  of  the  testimony  in 
this  case,  we  must  say  that  the  holding  of  the 
circuit  Judge,  as  complained  of  in  the  eighth 
exception,  is  abundantly  supported.  This  «e- 
ceptlon  is  overruled. 

9.  And  for  the  same  refiectlon  set  ont  un- 
der No.  8,  we  hold  that  the  Judge  did  not  err 
as  complained  of  In  the  ninth  exc^rtion. 
This  exception  Is  overruled. 

10.  Nor  do  we  feel,  from  a  study  of  the 
testimony,  that  the  circuit  Judge  erred  as 
complaineid  of  in  the  taath  exception.  This 
exception  Is  overruled. 

11.  This  exception  Is  too  general  to  require 
any  notice  from  ns,  except  to  annoonce  that 
It  is  overruled. 

12.  It  is  quite  true,  as  alleged  in  the  twelfth 
exception,  that  Wood  did  not  tell  Jones  that 
he  would  see  that  he  did  not  get  the  Carolina 
lands,  yet  he  did  say  that  such  lands  were 
not  liable  to  the  payment  of  the  plaintiff's 
debts.  His  exact  language  In  answer  to  the 
witness  Jones  was:  "If  you  sue,  I'll  pat  you 
to  as  much  trouble  as  possible  t>efore  yon 
ever  get  It"  Again,  Jones  said  in  his  testi- 
mony: "I  told  him,  'Mr.  Wood,  that  Carolina 
property  is  subject  to  any  debt  Ton  said 
that  it  was  not'  And  I  said.  Ton  will  see 
whether  or  not  it  is.' "  And  this  conversa- 
tion occurred  before  suit  was  brought,  lOtfa 
of  October,  1896.  This  exception  !a  over- 
ruled. 

13.  We  do  not  think  that  the  circuit  Judge 
erred  at  all,  except  possibly,  his  language 
may  have  been  a  little  too  strong.  As  we 
have  before  said,  we  are  deeply  impressed, 
and  regre.tfuUy  so,  that  William  Brooks  Bice 
participated  fully  In  the  misconduct  of  J.  N. 
Wood.    This  exception  Is  overruled. 

14.  We  see  no  reversible  error  here,  for, 
even  granting  that  the  expression  of  the  cir- 
cuit Judge  was  erroneous,  it  played  no  part 
really,  in  his  conclusions.  This  exception  is 
overruled. 

15.  16,  17,  18,  19,  20,  and  21.  In  our  pre- 
vious consideration  of  the  subject-matter  of 
this  controversy,  as  the  testimony  relates  to 
the  same,  we  have  announced  our  conclusions 
that  the  defendant  William  Brooks  Rice  par- 
ticipated in  the  vrrong  to  the  plaintiff  know- 
ingly and  intentionally,  and  therefore  these 
exceptions  are  overruled. 

22.  We  cannot  take  the  view  of  the  appel- 
lants as  set  out  In  the  twenty-second  excep- 
tion. While  we  sUll  hold  and  do  hold  that 
these  defendants  have  wronged  the  plaintiff, 
so  that  the  deed  executed  on  the  27th  of  Sep- 
tember, 1896,  should  be  set  aside  as  null  and 
void,  we  cannot  subrogate  Rice  in  any  rights 
that  Peacock,  Hunter  &.  Co.  or  that  Coskery 
&  Davidson  had  under  their  Judgment  He 
must  take  the  usual  portion  of  the  person 
dealing  in  fraud.  This  exception  Is  over- 
ruled. 

23  and  24.    For  the  reasons  given  under 
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exception  No.  22,  we  cannot  sustain  these  two 
exceptions,  and  they  are  therefore  overruled. 
26,  26,  27,  and  28.  These  several  excep- 
tions Just  named  must  be  overruled,  because 
they  are  utterly  Inconsistent  with  the  conclu- 
sions heretofore  announced  by  us. 

29.  We  see  no  error  here  complained  of, 
and  It  Is  therefore,  overruled. 

30.  This  exception  really  Involves  no  merit, 
because  It  plays  no  port  in  the  conclusion  at 
which  we  have  arrived. 

31.  Nor  do  we  think  there  Is  anything  In 
this  exception.    It  Is  overruled. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(M  s.  c.  at) 


MOOBE  V.  SCOTT. 


(Supreme  CJonrt  of  South  Carolina.    April  14, 

1903.) 
TRUSTS— SALES-CONSENT  OF  LIFB  TENANT. 

1.  Where  a  trustee  was  authoriied  to  sell  for 
reinvestment  with  the  consent  of  the  life  ten- 
ant, and  on  the  suggestion  of  the  court  of 
equity,  at  the  instance  of  the  creditors  of  the 
life  tenant,  on  the  allegation  that  the  life  ten- 
ant wished  his  Interest  applied  to  his  debts,  the 
tmatees  sell,  and  pay  the  interest  to  the  cred- 
itora  of  the  life  tenant,  and  hold  the  corpus  un- 
der investment  for  the  contingent  remainder- 
men, the  deed  so  made  carries  a  fee  simple 
title,  though  the  contingent  remaindermen  were 
not  parties  to  the  creditors'  bill. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;    Gary,  Judge. 

Action  by  Samuel  L.  Moore  against  James 
Scott.  E^m  Judgment  for  defendant,  plaln- 
tllf  appeals.    Affirmed. 

Carey,  McCuIIough  &  McSwaln,  for  ap- 
pellant T.  O.  &  A.  H.  Donaldson  and 
Haynesworth,  Parker  &  Patterson,  for  re- 
spondent 

POPE,  C.  J.  On  the  Bth  day  of  June,  1853, 
Samuel  Moore,  of  Greenville  district.  In  this 
state,  executed  the  followiug  deed  of  trust 
to  one  Thomas  J.  Sullivan,  of  Laurens  dis- 
trict of  this  state,  to  wit: 

"Know  all  men  by  these  presents,  that  I, 
Samuel  Moore,  of  the  district  and  state  afore- 
said, in  consideration  of  the  natural  love  and 
affection  I  entertain  for  my  son  Hewlett  Sul- 
livan Moore,  and  upon  the  further  considera- 
tion of  ten  dollars  to  me  paid  by  Thomas  J. 
Sullivan,  of  I^urens  district  and  state  afore- 
said, have  granted,  bargained,  sold,  and  re- 
leased, and  by  these  presents  do  grant,  bar- 
gain, sell,  and  release,  unto  the  said  Thomas 
J.  Sullivan,  the  laqds,  to  wit  [here  follows  a 
description  of  the  property  conveyed,  includ- 
ing the  land  now  in  question] :  A  certain  tract 
of  land  situated  in  Greenville  district  immedi- 
ately on  the  Augusta  road,  cut  off  the  tract 
known  as  the  'Lick  Tract,'  containing  two 
hundred  acres  more  or  less,  adjoining  lauds 
belonging  to  the  estate  of  Tully  Boiling  and 
others.  To  have  and  to  bold  all  and  singu- 
lar the  said  premises  before  mentioned  un- 
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to  the  said  Thomas  7.  Sullivan,  his  heirs  and 
assigns,  forever,  and  the  said  personalty  un- 
to the  said'  Thomas  3.  Sullivan,  his  executors 
and  administrators,  both  the  said  real  and 
personal  estate  in  trust  nevertheless  for  the 
following  uses  and  purposes  hereinafter  set 
forth  and  declared,  to  wit:  To  permit  my 
son  Hewlett  Sullivan  Moore  to  ha ve^thef  pos- 
session, use,  and  enjoyment  of  the  said  real 
and  personal  estate,  including  the  Increase  of 
the  female  slaves,  during  his  natural  life, 
reserving,  however,  to  the  trustee  the  title 
thereto,  with  the  power  of  supervision  and 
control,  to  be  exercised  whenever  in  his  Judg- 
ment It  may  be  necessary  for  the  protection 
of  the  said  property,  for  the  benefit  of  the 
cestui  qui  trust,  and  also  full  power  and  au- 
thority to  sell  or  exchange  all  or  any  part  of 
the  said  property  and  Its  increase  by  and 
with  the  consent  of  my  said  son,  whenever 
in  the  discretion  of  the  said  trustee  It  shall 
be  most  for  the  benefit  of  my  said  son,  and 
to  reinvest  the  proceeds  of  such  sale  In  other 
property  that  will  better  suit  my  said  son. 
The  property  so  purchased  or  received  in  ex- 
change to  be  held  by  the  said  trustee  subject 
to  the  same  power  of  exchange  and  sale, 
and  upon  the  same  trusts,  uses,  and  limita- 
tions as  the  original  property  is  subjected  to 
by  the  provisions  of  this  deed;  and  after  the 
death  of  my  said  son,  the  said  property  and 
its  increase  Is  to  be  so  continued  In  trust  for 
the  possession,  use,  and  enjoyment  of  such 
child  or  children  as  he  may  leave  surviving 
him.  Including  the  child  or  children  of  any 
deceased  child,  who  will  take  the  portion  the 
deceased  parent  would  be  entitled  to  If  liv- 
ing. But  If  my  said  son  should  leave  only 
one  child,  and  no  grandchild,  then  the  said 
property  and  Its  Increase  Is  to  be  so  con- 
tinued in  trust  for  the  sole  possession,  vae, 
and  enjoyment  of  such  child.  Should,  how- 
ever, my  said  son  die  without  leaving  any 
child  or  grandchild.  In  that  event  the  said 
trustee  Is  empowered  to  execute  a  valid  title 
In  fee  simple  for  one-third  of  said  proi)erty 
and  its  increase  to  such  widow  as  he  may 
leave  surviving  him,  and  the  remaining  two- 
thirds  is  to  be  continued  in  trust  for  the  pos- 
session, use,  and  enjoyment  of  my  son  Dunk- 
lin De  Witt  Moore,  and  my  daughter,  Mary 
Jane  Moore,  to  be  equally  partitioned  be- 
tween them,  or  between  the  survivor  of  them 
and  the  child  or  children  of  the  deceased 
brother  or  sister,  as  the  case  may  be;  the 
child  or  children  of  such  deceased  taking 
the  portion  of  such  deceased  parent  Though 
should  the  deceased  brother  or  sister  leave  no 
child  or  children,  in  that  event  the  whole  of 
said  property  and  its  increase  is  to  be  so  con- 
tinued in  trust  for  the  sole  possession,  use,  and 
enjoyment  of  the  surviving  brother  or  sister,  as 
the  case  may  be.  Should,  however,  my  said 
son  Hewlett  Sullivan  Moore  die  without 
leaving  any  child  or  children,  grandchildren, 
widow,  or  surviving  brother  or  sister,  or  the 
child  or  children  of  one  or  both  of  them,  then 
the  said  trustee  Is  to  sell  the  whole  of  the  arid 
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property  and  Its  Increase,  and  distribute  the 
proceeds  thereof  amongst  the  next  living  kin 
of  my  present  wife,  as  if  it  were  her  property 
and  she  had  died  intestate."  (Duly  executed 
and  probated.) 

This  deed  was  duly  recorded  in  the  oflSce  of 
the  register  of  mesne  conveyances  for  Green- 
ville district  The  trustee,  Thomas  3.  Sulli- 
van, duly  accepted  said  trust  in  writing.  The 
life  tenant,  Hewlett  S.  Moore,  occupied,  with 
his  wife  and  child,  the  present  plaintiff,  a 
dwelling  bouse  built  on  the  18-acre  tract  of 
land  included  in  the  trust  deed  In  the  then 
village  of  Laurens,  S.  C.  However,  from  ex- 
travagant habits  and  use  of  liquor,  Hewlett 
S.  Moo^e  fell  behind  in  payment  of  bis  debts, 
and  in  the  year  1867  he  owed  nearly  $6,000, 
and,  from  a  sense  of  mortification  at  bis  fail- 
ure, he  left  the  state,  and  made  his  home  in 
the  state  of  Georgia.  All  the  trust  estate  in- 
cluded in  the  deed  of  trust  was  taken  posses- 
sion of  by  Thomas  J.  Sullivan  as  trustee. 
In  1857  a  bin  in  equity  was  filed  by  Neal  and 
others,  as  plaintiffs,  against  Thomas  J.  Sulli- 
van, as  trustee,  and  Hewlett  S.  Moore,  as  de- 
fendants. The  bill  recited  the  foregoing  facts, 
and  alleged  ttiat  the  trustee  would  do  noth- 
ing to  pay  the  claims  of  the  creditors  of  the 
said  Hewlett  S.  Moore,  notvrithstanding  he 
had  taken  possession  of  all  the  trust  prop- 
erty after  the  said  Moore  abandoned  the  state 
of  South  Carolina;  that  all  the  property  in- 
cluded in  the  life  estate  of  Hewlett  S.  Moore 
was  liable  to  pay  his  debts,  much  of  which 
had  been  reduced  to  Judgment,  and  for  fees 
issued  therein,  and  placed  in  the  hands  of 
the  sheriff,  who  had  returned  nulla  bona 
thereon;  that  said  Hewlett  S.  Moore  wished, 
and  now  wishes,  that  his  property  should  be 
applied  to  the  payment  of  his  debts.  The 
prayer  of  this  bill  was  that  such  Thomas  J. 
Sullivan  might  account  for  any  rents  and 
profits  hi  his  hands,  and  that  the  same,  to- 
gether with  the  life  interest  of  the  said  Moore 
in  the  corpus  of  said  estate,  be  decreed  to  be 
subject  to  the  payment  of  the  demands  of 
the  plaintiffs  and  other  creditors  of  the  said 
Moore.  The  defendant  Hewlett  S.  Moore  was 
served  by  publication,  and,  no  answer  being 
made,  the  usual  order  pro  confesso  was  taken 
against  him.  The  defendant  T.  J.  Sullivan, 
as  trustee,  made  a  vigorous  defense  in  his 
answer.  He  denied  having' any  funds  belong- 
ing to  the  life  tenant  In  his  hands,  though 
he  admitted  that  he  had  taken  possession  of 
all  the  trust  property.  He  denied  that  the 
debts  of  these  suing  creditors  were  contracted 
for  the  benefit  of  the  trust  estate  of  Moore; 
that  he  was  in  no  wise  consulted  or  con- 
cerned in  the  contracting  of  these  debts  of 
Hewlett  S.  Moore.  He  submitted  that  the 
trust  estate  was  not,  and  ought  not  to  be, 
bound  to  pay  the  same.  He  denied  that 
such  trust  estate  was  liable  to  levy  or  sale 
on  account  thereof,  and  that  when  the  trus- 
tee accepted  his  ofllce  under  the  deed  it  was 
xclusively  for  the  benefit  of  the  beneficiaries 
said  deed  provided,  and  not  for  creditors 


or  strangers.  Creditors  of  Hewlett  S.  Hoore 
were  called  upon  to  prove  their  demands. 
Nearly  $6,000  were  bo  proved.  Chancellor 
Dargan  made  a  decree  In  favor  of  the  plain- 
tiff under  said  bill  in  equity,  in  which  he  held, 
inter  alia,  that  the  interest  of  Hewlett  & 
Moore  hi  the  trust  estate  was  liable  to  the 
claims  of  his  creditors.  He  ordered  ttie  com- 
missioner in  equity  for  Laurens  district  to  sell 
the  fee-simple  title  In  the  several  tracts  of 
land  contained  In  the  deed  of  trust,  and  that 
the  eight  slaves  be  hired  out  each  year  by 
the  trustee,  Thomas  J.  Sullivan;  that  the  com- 
missioner hold  the  proceeds  of  sale  and  the 
hire  of  negroes  until  the  further  order  of 
court;  that  the  trustee  enter  into  a  bond, 
with  two  good  sureties,  in  a  sum  sufficient 
to  protect  the  interest  of  the  parties;  that 
the  commissioner  report  a  scheme  for  the  in- 
vestment of  the  proceeds  of  sale  and  the 
amount  for  the  hire  of  the  eight  negroes; 
"and  for  the  distribution  of  the  funds  so  that 
the  creditors  of  Hewlett  S.  Moore  receive  the 
Interest  thereof  on  the  principal  preserved  for 
the  remaindermen  mentioned  in  the  deed, 
June  18,  1857."  From  this  decree  Thomas 
J.  Sullivan,  as  trustee,  appealed,  and  one  of 
the  grounds  of  his  appeal  was  that  Ciian- 
cellor  Dargan  Iiad  ordered  a  sale  of  the  fee- 
simple  title  to  the  lands  In  question.  When 
this  appeal  was  considered  by  the  court  of 
appeals  in  equity,  so  much  of  the  circuit  de- 
cree which  directed  the  commissioner  in  equity 
to  sell  the  said  lands  was  set  aside,  and  tliat 
question  was  sent  back  to  the  circuit  court, 
with  directions  to  take  testimony  as  to  wheth- 
er the  fee  or  life  estate  in  said  lands  and  ne- 
groes were  concerned;  but  holding,  In  the 
event  of  a  sale,  that  the  trustee,  and  not  the 
commissioner,  should  sell  the  property  and 
hold  the  proceeds,  without  any  bond  being 
requh^d  of  the  trustee.  Much  testimony  was 
taken,  and  a  variety  of  opinions  were  express- 
ed by  the  witnesses.  It  was  shown  that  the 
200  acres  of  land  now  in  question  was  en- 
tirely wooded  land,  and  no  revenue  there- 
from, and  its  fee-simple  value  was  fixed  at 
from  $800  to  $1,000.  The  cause  then  came 
on  to  be  heard  upon  exceptions  to  the  com- 
missioner's report,  accompanied  by  the  tes- 
timony before  Chancellor  Wardlaw,  who,  by 
his  decree,  sustained  the  recommendation  of 
the  commissioner  that  the  fee-simple  title  to 
the  lands  should  be  sold,  and  the  negroes 
hired  from  year  to  year,  applying  the  income 
from  the  Interest  in  the  purchase  money  of 
the  lands  and  the  hire  of  the  negroes  pro 
rata  to  the  claims  of  the  creditors  of  Hew- 
lett S.  Moore.  An  appeal  from  Gliancellor 
Wardlaw's  decree  was  taken,  but  only  as  to 
matters  connected  with  the  claims  of  cred- 
itors. In  an  opinion  delivered  by  Chancellor 
Dargan  for  the  court  of  appeals  in  equity,  the 
decree  of  Chancellor  Wardlaw  as  to  the  sale 
of  the  fee-simple  title  to  the  lands  was  af- 
firmed. See  Neal  v.  Sullivan,  10  Rich.  Eg. 
276,  in  which  the  court  said  "that  the  'rights 
of  those  ultimately  entitled  must  be  consid- 
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ered,  as  well  as  the  rights  of  creditors,'  and  In 
a  conflict  between  tbe  two  tbe  attempt  should 
be  to  reconcile  tbe  interests  of  both,  and  not 
to  defeat  entirely  or  greatly  impair  the  inter- 
est of  either;  the  claims  of  the  former  being 
express,  but  contingent,  and  of  tbe  latter  inci- 
dental, but  accrolng  throngb  the  immediate 
object  of  bounty."  So  the  lands  were  sold  by 
the  trustee,  and  the  20O  acres  of  land  now  un- 
der controversy  were  purchased  by  Mrs.  Jane 
C.  Moore,  the  grandmother  of  the  plaintiff. 
The  following  is  the  deed  made  by  Thomas  J. 
Sullivan,  as  trustee,  to  Mrs.  Jane  C.  Moore: 

"Know  all  men  by  these  presents,  that  I, 
Thomas  J.  Sullivan,  as  trustee  of  Hewlett  S. 
Moore,  in  pursuance  of  a  decree  of  a  court  of 
equity,  made  in  the  case  of-H.  S.  Neal,  as- 
signee  and  others,  against  me  and  the  said 
Hewlett  S.  Moore,  in  the  court  of  equity  in 
and  for  the  district  of  Laurens  and  State 
aforesaid,  after  giving  at  least  twenty-one 
days'  public  notice,  did  expose  to  sale  at 
Iiickville,  in  Greenville  district  and  said  state, 
a  certain  tract  of  land  sitnated  In  OreenvlUe 
district  immediately  on  the  Augusta  road,  cut 
off  of  the  tract  known  as  the  'Lick  Tract,' 
containing  two  hundred  acres,  more  or  less, 
adjoining  lands  belonging  to  the  estate  of 
Tnliy  Boiling  and  others,  and  more  partic- 
ularly described  in  a  deed  of  trust  from 
Samuel  Moore  to  me,  bearing  date  the  first 
day  of  June,  A.  D.  1863,  and  at  said  sale  on 
the  2Tth  day  of  December,  A.  D.  1858,  Jane 
C.  Moore,  being  the  highest  bidder  for  said 
tract  of  land,  the  same  was  knocked  off  to 
her  at  the  price  of  tliree  hundred  dollars,  and 
the  said  Jane  O.  Moore,  the  purchaser,  secur- 
ed the  purchase  money  by  bond  and  security 
thereto,  as  the  said  decree  directs,  have.  In 
consideration  of  the  premises,  granted,  bar- 
gained, sold,  and  released,  and  by  these  pres- 
ents, do  grant,  bargain,  sell,  and  release,  unto 
the  said  Jane  C.  Moore,  the  aforesaid  tract  of 
land;  together  with  all  and  singular  the 
rights,  members,  hereditaments,  and  appur- 
tenances to  the  said  premises  belonging  or  in 
any  wise  incident  or  appertaining;  to  have 
and  to  hold  all  and  singular  the  said  premises 
before  mentioned  unto  the  said  Jane  C.  Moore, 
her  heirs  and  assigns  forever.  Witness  my 
band  and  seal,  this  17th  day  of  November, 
in  tbe  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty,  and  in  the  85th  year  of 
the  -independence  of  the  United  States  of 
America.  Thomas  J.  Sullivan  [Seal]  Trus- 
'tee."  (Properly  executed.)  The  same  char- 
acter of  deed,  to  wit,  one  in  fee  simple,  with 
full  warranty,  is  that  of  every  deed  down  to 
and  including  that  of  James  Scott,  the  pres- 
ent defendant  The  life  tenant,  Hewlett  Sul- 
livan Moore,  died  on  the  6th  day  of  March, 
1902. 

At  the  bearing  before  his  honor  Judge 
Ernest  Qary,  there  was  some  oral  testimony, 
more  for  the  purpose  of  identification  of 
plaintiff  as  son  of  Hewlett  S.  Moore,  deceas- 
ed, than  anything  else.  All  the  documentary 
evidence  referred  to  herein  was  before  his 


honor  Judge  Gary,  who  directed  the  Jury  to 
find  a  verdict  for  the  defendant.  The  Judge 
used  this  language: 

"From  the  view  I  take  of  tills  case,  It  Is  a 
question  of  law,  and  not  of  fact  It  is  a  rule 
of  this  court  that,  where  testimony  is  admit- 
ted—not disputed— that  tbe  court  can  direct 
a  verdict,  as  there  Is  no  testimony  for  tbe 
jury  to  pass  upon.  If  the  facts  are  admitted 
or  not  denied,  the  court  can  direct  a  conclu- 
sion. In  this  case  the  testimony  is  docu- 
mentary, and  not  disputed.  It  is  not  neces- 
sary that  I  should  give  you  the  history  of  the 
case,  but  I  will  simply  make  such  remarks 
as  I  tliink  necessary,  giving  my  reasons  for 
directing  the  verdict.  It  is  a  general  rule  of 
law  that  title  to  real  estate  Is  never  floating 
in  the  atmosphere.  Now,  my  difficulty  has 
been,  "where  was  it  fixed'?  Where  was  the 
titie  fixed  and  embraced  in  the  deed  which 
has  been  introduced  in  evidence?  It  is  well 
that  that  portion  of  the  deed  which  disposes 
the  titie  should  be  held  in  mind.  The  haben- 
dum clause  of  the  deed  is  as  follows  [which 
Is  set  out  In  the  deed,  ante].  Now,  from  my 
construction  of  that  deed,  the  title  of  that 
real  estate  was  in  the  trustee.  That  is  where 
it  is  fixed;  and  the  testator  says  that,  even 
after  the  death  of  the  Ufe  tenant,  it  is  still 
to  continue  In  trust— in  the  trustee.  Now, 
in  the  interest  of  the  life  tenant  and  trustee, 
the  court  of  equity  for  Laurens  county  made 
a  certain  decree,  in  which  it  was  ordered  that 
this  property  be  sold.  Having  been  sold  un- 
der that  order,  the  question  now  comes  up, 
did  the  court  have  authority,  not  having  the 
grandson,  Samuel  L.  Moore,  a  party  to  the 
proceedings?  That  grandson  now  comes  in, 
and  claims  that  that  order  of  sale  is  not  bind- 
ing upon  him,  as  be  was  not  made  a  party. 
If  the  title  was  in  him,  I  would  hold  that, 
before  his  rights  could  be  divested,  that  he 
should  be  made  a  party  to  the  cause.  The 
title  would  be  in  him,  and  it  would  be  futile 
to  pass  upon  It  unless  he  was  made  a  party. 
Now,  the  object  of  that  rule  Is  this:  in  order 
that  the  real  owner,  the  beneficiary,  should 
be  present  and  assert  his  rights.  But  the 
grantor  expressly  said  In  that  deed  that  his 
grandson  or  his  son  was  not  to  represent  the 
titie.  It  was  his  wish  and  desire,  expressed 
in  the  deed,  that  his  trustee  should  hold  that 
titie  and  represent  the  interest  of  these  par- 
ties, because,  even  after  the  death  of  the  life 
tenant  Hewlett  Sullivan  Moore,  the,  trust 
was  still  to  continue  in  the  trustee,  and  did 
not  go  to  his  grandson,  but  remained  in  him. 
Now,  it  remaining  in  him,  that  title  was  be- 
fore the  court  of  equity.  My  construction, 
after  mature  deliberation  and  much  thought, 
is  that  the  fee-simple  titie  was  in  the  trustee. 
That  view  lias  been  very  much  shaken  by 
the  arguments  of  the  attorneys  for  the  plain- 
tiff, but  in  a  comparatively  recent  case.  In 
which  our  present  chief  justice  delivered  a 
very  elaborate  opinion,  he  uses  this  language: 
'It  may  be  said  that  the  trustee,  who  was 
vested  with  the  fee  in  the  legal  estate,  being 
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before  the  court,  he  could  represent,  and  did 
represent,  .the  Interest  of  all  the  parties;  and 
there  is  some  countenance  In  this  suggestion 
In  the  dictum  of  Chancellor  Dargan  in  Wllli- 
man  v.  Holmes,  4  Rich.  Eq.,  at  pages  490, 
491;  but  I  think  a  more  correct  view  Is  taken 
by  Chancellor  Wardlaw  In  Moore  v.  Hood,  9 
Rich.  Eq.,  at  page  325,  70  Am.  Dec.  210, 
where  he  says:  "The  rule  requiring  benefi- 
ciaries to  be  parties  where  they  are  Interested 
in  the  questions  for  adjudication  Is  applicable, 
although  the  trustees  have  the  legal  title. 
For  trustees  are  not  the  real  owners  of  the 
trust  estate,  and  are  rather  agents  of  the 
beneficiaries  for  the  execution  of  certain 
trusts,  and  it  is  among  their  duties  to  re- 
quire the  real  owners  to  be  brought  before 
the  court.'"  Now,  that  looks  like  It  is  di- 
rectly opposite  to  the  conclusion  which  I  have 
reached,  but  in  looking  into  this  case  In  whlcb 
that  language  was  used  I  find  that  the  trus- 
tee in  that  case  did  not  have  authority  to  sell, 
nor  was  the  fee-simple  title  in  the  trustee,  as 
in  the  present  case  here;  and  the  other  lan- 
guage of  the  chief  Justice  seems  to  qualify 
that  expression,  and  limit  it  to  the  cases  where 
trustees  were  without  authority  to  sell.  He 
goes  on  to  say:  'Any  other  view,  it  seems  to 
me,  would  logically  lead  to  the  conclusion 
that  the  trustee  might  convey  without  any 
order  of  the  court  The  very  object  of  apply- 
ing to  the  court  is  to  obtain  authority  for  dis- 
posing of  the  interests  of  others.  Those  who 
are  entitled  to  such  Interests  must,  if  practi- 
cable, be  made  parties  to  any  proceedings  by 
which  it  is  proposed  to  dispose  of  their  in- 
terests.' Now,  here  there  was  no  necessity 
in  the  present  case  for  the  trustee  to  apply 
to  the  court  of  equity  to  sell,  as  in  the  case 
of  Moseley  v.  Hanklnson,  22  S.  0.  323,  cited 
by  counsel,  in  which  the  title  was  not  in  the 
trustee.  Therefore  my  conclusion  Is  that  he 
had  In  his  mind  such  estates  as  were  given  to 
trustees  who  had  no  author|^,  by  the  trust 
deed,  to  make  a  sale.  Therefore  the  case  In 
which  be  delivered  that  opinion,  being  in  that 
language,  I  construed  his  remarks  to  be  ap- 
plicable to  estates  where  the  trustee  had  no 
authority  to  sell;  or,  in  other  words,  where 
the  fee-simple  title  was  not  in  the  trustee. 
Here,  the  grantor  has  put  his  title  in  the 
trustee.  He  has  said  that  the  title  must  re- 
main In  the  trustee  even  after  the  death  of 
the  life  tenant.  The  trustee  and  life  tenant 
were  parties  to  the  proceeding,  and  I  am 
forced  to  the  conclusion  that  the  title  was  be- 
fore the  court,  and  the  decision  of  the  court 
affected  that  title,  and  Is  binding  upon  the 
Interest  of  those  represented  in  said  pro- 
ceedings. My  construction  of  this  deed  is 
that  the  fee-simple  title  was  before  the  court, 
and  could  be  disposed  of  by  its  decree;  and 
that  is  the  reason  I  assign  directing  you  to 
find  a  verdict  for  the  defendant  In  this  case. 
Now,  the  court  having  ordered  a  sale,  and  the 
sale  having  been  made  under  that  order  of 
the  court,  it  carried  with  It  the  fee-simple 
title.    That  is  why,  in  my  construction  of  the 


law,  the  plaintiff  cannot  prevail  In  ttals  case. 
I  take  pleasure  in  stating  that,  whichevCT 
way  I  decide,  it  will  go  to  the  Supreme  Court 
and  if  I  have  done  Injustice  to  any  of  the  liti- 
gants I  am  glad  to  know  that  It  would  there 
be  corrected." 

The  Jury  found  a  verdict  for  defendant 
After  entry  of  Judgment  the  plaintiff  ap- 
pealed to  this  court  to  reverse  said  Judg- 
ment and  grant  a  new  trial,  on  the  follow- 
ing grounds: 

"(1)  Error  In  holding  that  the  land  in  dis- 
pute was  sold  by  the  court  of  equity  for 
Laurens  county,  In  the  interest  of  the  life 
tenant  and  trustee.'  It  being  respectfully 
submitted  that  the  record  shows  that  the 
said  land  was  sold  in  the  Interest  of  tbe 
creditors  of  Hewlett  S.  Moore,  the  life  tenant 

"(2)  Error  in  holding  that  the  grantor, 
Bamuel  Moore,  by  his  deed  of  trust  to  Thom- 
as J.  Sullivan,  'expressly  said  in  that  deed 
that  his  grandson  or  his  son  was  not  to 
represent  the  title.'  It  being  respectfully 
submitted  that  the  said  deed  of  trust  cloth- 
ed the  said  son  or  grandson  with  the  entire 
beneficial  ownership. 

"(3)  Error  in  holding,  under  the  trust  deed 
of  Samuel  Moore  to  Thomas  3.  Sullivan,  trus- 
tee, that  'after  the  death  of  the  life  tenant, 
Hewlett  S.  Moore,  the  trust  was  still  to  con- 
tinue in  tbe  trustee,  and  did  not  go  to  bis 
grandson,  but  remained  in  him.'  It  being 
respectfully  submitted  that  after  the  death 
of  the  life  tenant,  the  trustee  having  no 
other  duties  to  perform,  the  statute  executed 
the  trust  in  the  contingent  remainderman, 
the  grandson,  and  plaintiff  in  this  case. 

"(4)  BJrror  In  holding  that  the  legal  title 
of  the  premises  in  dispute  was  before  the 
court  of  equity  in  the  case  of  Neal  v.  Sulli- 
van to  such  an  extent  as  would  authorize  the 
court  to  dispose  of  tbe  said  legal  title  in  a 
proceeding  to  which  the  trustee  and  the 
life  tenant  alone  were  parties,  the  contingent 
remainderman,  the  plaintiff  in  this  case,  be- 
ing in  esse,  and  within  tbe  Jurisdiction  of 
the  court 

"(5)  Error  In  concluding  that  In  the  case  of 
Moseley  v.  Hanklnson,  22  S.  C.  823,  the  court 
had  In  'mind  such  estates  as  were  given  to 
trustees  who  had  no  authority  by  the  trust 
deed  to  make  a  sale.'  It  being  respectfully 
submitted  that  such  authority  cuts  no  figure 
in  the  case  unless  the  trustee  had  exercised 
the  same  in  the  manner  provided  for  in  the 
deed  of  trust 

"(6)  Error  In  holding  that  In  tbe  case  of 
Moseley  v.  Hanklnson,  22  S.  C.  323,  the  fee- 
simple  title  was  not  In  the  trustee,  as  In  tbe 
case  at  bar.  It  being  respectfully  submitted 
that  the  trustees  in  the  case  held  the  legal 
title  for  the  purposes  of  performing  the 
duties  required  by  the  deed  of  trust  after 
the  death  of  the  life  tenant  and  for  the  pur^ 
pose  of  preserving  the  contingent  remainder 
therein  created,  and  the  court  in  tliat  case 
expressly  decided  to  this  effect.  In  this  con- 
nection, error  In  hereby  distinguishing  the 
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case  of  Moaeley  t.  Hanklnaon  from  the  case 
at  bar. 

"(7)  Error  In  holding  that,  the  legal  title 
In  this  case  being  In  the  trustee,  and  the 
trustee  and  life  tenant  being  before  the  court, 
the  court  could  dispose  of  the  said*  title  so 
as  to  defeat  the  rights  of  this  plaintiff,  the 
contingent  remainderman,  under  the  said 
deed,  who  are  in  esse  and  within  the  Juris- 
diction of  the  court  at  the  time  the  action  in 
the  case  of  Neal  y.  Sullivan  was  instituted. 

"(8)  Brror  in  holding  in  this  case  that  the 
trustee  represented  the  contingent  reipalnder- 
man,  who  was  In  esse  and  within  the  Juris- 
diction of  the  court  at  the  time  the  said 
action  of  Xeal  y.  SulUyan  was  instituted.  It 
being  respectfully  submitted  that  the  said 
trustee  was  a  mere  agent  for  the  real  par- 
ties in  interest,  and  not  the  beneficial  owner. 

"(9)  Error  in  not  holding  that  under  the 
deed  of  Samuel  Moore  to  Thomas  J.  Sullivan, 
trustee,  the  plaintiff  in  this  case  upon  his 
birth  took  an  interest  In  the  said  property, 
which  interest  was  a  valuable  property  right, 
and  no  court  could  divest  him  6t  the  same 
by  any  action  or  proceeding  thereafter  insti- 
tuted without  making  him  a  party  thereto. 

"(10)  Error  In  not  holding  that  to  deprive 
one  of  his  property  by  an  fiction  to  which  be 
was  not  a  party  would  be  to  deprive  him  of 
his  property  without  due  process  of  law. 

"(11)  Error  In  holding,  'My  construction 
of  this  deed  is  that  the  fee-simple  title  was 
before  the  court,  and  could  be  disposed  of 
by  Its  decree,  and  that  is  the  reason  I  assign 
directing  you  to  find  a  verdict  for  the  de- 
fendant in  this  case.'  The  undisputed  testi- 
mony being  that  at  the  time  the  action  of 
Neal  ▼.  Snlllvan  was  instituted  the  plain- 
tur,  who  was  a  contingent  remainderman  un- 
der the  said  deed,  was  In  esse,  and  within 
the  Jurisdiction  of  the  court,  and  was  not 
made  a  party  to  the  said  proceeding. 

"(12)  ESrror  In  holding,  'Now  the  court  hav- 
ing ordered  the  sale,  and  the  sale  having 
been  made  under  that  order  of  the  court.  It 
carried  with  it  the  fee-simple  title.'  It  being 
respectfully  submitted  that  the  said  order  of 
court  was  binding  upon  this  plaintiff,  it  ap- 
pearing that  he  was  not  a  party  to  the  said 
proceeding. 

"(IS)  Error  In  directing  a  verdict  for  the 
defendant.  It  appearing  from  the  undisput- 
ed testimony  that  under  the  deed  of  Samuel 
Moore  to  Thomas  J.  Sullivan,  trustee,  the 
plaintiff  in  this  action  took  an  Interest  as 
contingent  remainderman  immediately  upon 
bis  birth;  that  he  could  not  be  divested  of 
this  Interest  except  by  a  Judgment  of  the 
court  to  which  he  was  a  party,  or  by  an  ex- 
ercise by  the  trustee  of  the  power  contained 
In  the  deed;  that.  It  appearing  that  the  said 
sale  was  made  by  the  trustee,  not  In  the  ex- 
ercise of  the  power  contained  in  the  said 
deed,  but  as  an  officer  or  agent  of  the  court 
in  a  proceeding  to  which  the  plaintltt  was  no 
necessary  party,  the  deed  of  Thomas  J.  Sulli- 
van under  the  said  order  In  the  said  case 


passed  only  the  life  estate  of  the  said  Hew- 
lett S.  Moore,  and,  the  said  Hewlett  S.  Moore 
having  died,  this  plaintiff  became  entitled,  as 
remainderman,  to  said  property. 

.  "(14)  Error  in  not  holding  that  by  the  un- 
disputed testimony  the  plaintiff  had  estab- 
lished the  material  allegations  of  his  com- 
plaint, and,  the  defendant  having  offered  no 
testimony  to  rebut  his  title,  was,  therefore, 
entitled  to  a  verdict 

"(15)  Error  in  not  holding  that  imder  the 
cases  of  Leroy  v.  Charleston,  20  S.  O.  71, 
Moseley  v.  Hankinson,  22  S.  C.  323,  and  other 
cases  reaffirming  the  doctrine  therein  declar- 
ed, the  plaintiff  in  this  case  was  a  necessary 
party  to  any  proceeding  by  which  It  was 
sought  to  divest  him  of  his  Interest  In  the 
said  realty,  and  that  no  Judgment  of  the 
court,  or  sale  of  the  said  property  thereunder 
by  virtue  of  any  proceeding  to  which  he  was 
not  a  party  could  affect  his  interest" 

1.  There  is  no  serious  error.  If  any,  pointed 
out  in  this  exception  in  the  Judge  saying  that 
the  sale  of  this  200  acres  of  land  was  made 
in  the  interest  of  the  life  tenant  and  trustee. 
It  Is  to  the  hiterest  of  the  life  tenant,  because 
property  which  was,  before  the  date  of  the 
decree  In  Neal  v.  Sullivan,  Tru8tee,N  10  Rich. 
Eq.  276,  unproductive,  and  therefore  incapa- 
ble of  paying  honest  debts,  after  that  decree 
became  productive.  Such  was  the  life  ten- 
ant's desire,  and  such,  no  doubt  was  the  de- 
sire of  the  trustee,  when  he  saw  tbat  the  law 
reqUhed  It— the  trustee,  who  up  to  the  time 
of  the  decree  had  an  idea  of  the  trust  estate 
which  was  utto'Iy  untenable. 

2.  Again,  we  see  no  error  aa  here  alleged. 
Samuel  Moore,  the  donor,  did  not  Intend  his 
son  Hewlett  S.  Moore  to  have  the  title.  Ev- 
ery expression  in  the  deed  of  trust  as  to  the 
trustee's  title  directly  repudiated  his  son  hav- 
ing title  In  any  event  and  lils  expression  Itself 
negatived  any  title  in  the  plaintiff  as  his  grand- 
son. 

8.  Nor  do  we  see  that  the  donor,  Samuel 
Moore,  by  the  terms  of  his  deed,  meant  ottier- ' 
wise  than  to  require  the  trustee  to  hold  the 
title  for  whoever  would  be  remaindermen. 
The  law,  by  one  of  Its  rules,  executed  the  use 
after  the  death  of  the  life  tenant  on  6th  March, 
1902. 

4.  This  exception  presents  a  very  Interest- 
ing question  of  law.  There  is  no  doubt  hi 
our  minds  that  if  Samuel  Moore's  deed,  made 
in  1853,  had  simply  placed  the  title  to  this  tract 
of  land  In  Thomas  J.  Sullivan,  liis  heirs  and 
assigns,  forever,  hi  ^rust  for  Hewlett  S.  Moore 
for  life,  and  after  bis  death  to  such  child  or 
children  as  Hewlett  S.  Moore  should  have  to 
survive  him,  then  and  In  that  event  creditors 
of  Hewlett  S.  Moore  could  not  by  a  bill  in 
equity,  to  which  alone  Hewlett  S.  Moore  and 
Thomas  J.  Sullivan,  as  trustee,  were  made 
parties  defendant  have  obtained  a  Judgment 
for  the  sale  of  trust  lands,  when  the  remahi- 
derman  was  in  esse,  and  thereby  shut  off  tlie 
rights  of  such  remahiderman  hi  esse,  who  was 
not  a  party  to  this  action  hi  equity.    Moseley 
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V.  Hanklnson,  22  S.  0.  823.  Such  a  proposi- 
tion, whlcb  looks  to  tbe  destruction  of  the 
rights  of  a  living .  person  without  the  allow- 
ance  to  bbn  of  "his  day  In  court,"  is  repug- 
nant to  our  Ideas  of  Justice.  See  citation  of 
authorities  in  Moseley  v.  Hanklnson,  supra, 
at  page  329.  See  Leroy  v.  City  of  Charleston, 
20  S.  C.  71.  where  this  court  directly  passed 
upon  this  question,  and  held  that  contingent 
remaindermen  must  he  made  parties.  If  there 
was  nothing  else  in  this  case,  we  could  hard- 
ly entertain  the  doctrine  of  "communis  error 
faclt  Jus," -or  an  Invocation  "of  the  doctrine 
governing  rules  of  property."  But  It  seems 
to  us  that  there  Is  more  hi  this  case  than  what 
we  have  recited  already  in  considering  this 
proposition  of  appellant  This  deed  of  trust 
especially  confides  to  this  trustee,  Thomas  J. 
Sullivan,  as  trustee,  the  right  to  sell  any  of 
the  trust  property  for  reinvestment  in  other 
property,  subject  to  like  trusts  and  Ihnitations 
at  the  Instance  of  the  life  tenant,  Hewlett  S. 
Moore.  Now,  while  Hewlett  8.  Moore  did  not 
speclflcally.  In  writing  directed  to  Thomas  J. 
Sullivan,  as  trustee,  request  a  sale  of  the  trust 
property  for  reinvestment,  yet  it  was  charged 
In  the  bin  of  equity,  hi  the  case  of  Neal  v. 
Sullivan  and  Moore  as  defendants,  "that  it 
was  and  is  now  tbe  wish  and  desire  of  tbe 
said  Hewlett  S.  Moore  that  his  property  should 
be  applied  to  his  debts."  This  bill  was  taken 
pro  confesso  against  Hewlett  S.  Moore,  and 
it  was  not  denied  in  the  answer  of  Thomas 
J.  Sullivan,  as  trustee.  It  was  fixed  law'  in 
this  state  at  the  date  of  the  execution  of  the 
deed  of  trust  by  Samuel  Moore  in  the  year 
1853  that,  while  such  deed  could  prevent  the 
lien  of  a  Judgment  at  law  against  such  trust 
property,  creditors  could  subject  the  Interest  of 
Hewlett  S.  Moore,  the  life  tenant,  to  the  pay- 
ment of  their  debts,  ao  far  as  tbe  Interest  and 
estate  of  the  life  tenant  could  extend.  If  tbe 
property  was  In  government  bonds,  tbe  Interest 
thereon  would  be  adjudged  applicable  to  claims 
of  creditors.  So,  also,  if  tbe  property  interest 
of  the  life  tenant  was  mingled  with  the  interest 
of  other  persons,  the  court  of  equity  would 
reach  It  for  creditors.  Elvers  v.  Thayer,  7 
Rich.  Eq.  136;  Tupper  v.  Fuller,  Id.  170; 
Branch  v.  Glover  (decided  hi  1830)  Id.  136, 
note.  In  the  eyes  of  the  law  these  provisions 
were  Incorporated  in  the  deed  of  trust  when 
executed  by  Samuel  Moore.  And,  besides.  It 
has  been  settled  for  centuries  that  trustees  are 
amenable  to  the  control  of  the  court  of  equity 
In  the  discbarge  of  their  delicate  duties.  It 
Is  true  this  trustee  was  bijaught  into  the  court 
of  equity,  and,  although  unwilling  at  first  to 
have  any  change  made  in  the  status  of  the 
trust  property,  yet  at  his  request,  at  the  in- 
stance of  the  court  of  appeals,  he  was  allowed, 
as  trustee,  to  sell  the  trust  lands  for  reinvest- 
ment Herein  lies  the  crucial  point  In  this 
case.  The  deed  of  trust  authorized  the  trustee 
to  sell  the  whole  or  any  part  for  reinvestment, 
with  the  concurrence  of  the  life  tenant  In 
Moseley  v.  Hanklnson,  supra,  there  was  no 


power  of  sale  vested  in  tbe  trustee.  Here  tbe 
trustee  Is  allowed  to  sell.  In  Moseley  ▼.  Hank- 
lnson the  court  ordered  the  trustee  to  sell  in 
the  absence  of  said  power  in  tbe  deed  creat- 
ing the  trust,  without  making  the  contingent 
remaindermen  in  esse  parties.  Here  the  court 
authorizes  and  dh%cts  the  trustee,  who  has  fall 
power  to  sell  by  the  trust  deed,  to  sell  as  tms- 
tee.  In  which  the  life  tenant  acquiesces.  Now, 
under  the  trust  deed  here  Involved,  It  is  ad- 
mitted that  the  donor  clothes  tbe  trustee  with 
full  power  to  sell  the  whole  trust  property 
for  reinvestment  It  is  sold  for  reinvestment 
by  the  trustees.  There  is  no  authority  in  any 
one  affected  by  the  limitations  in  the  deed  of 
trust  to  Interfere  but  the  life  tenant  Con- 
tingent remaindermen  have  no  power  of  inter- 
ference. The  plaintiff  here  admits  that,  if 
Thomas  3.  Sullivan,  as  trustee,  had  sold  with 
the  request  of  the  life  tenant,  he  would  have 
been  powerless  to  interfere.  For  49  years  tbe 
life  tenant  was  silent  We  overrule  this  ex- 
ception. 

5.  We  do  not  think  tb«re  was  any  error 
as  here  complained,  for  the  reasons  Just  set 
forth  under  exception  4. 

6.  The  views  we  have  expressed  under  tbe 
fourth  exception  dispose  of  this,  the  sixth. 

7.  The  views  hereinbefore  expressed  dis- 
pose of  this  exception. 

8.  We  see  no  force  in  this  exception.  Sul- 
livan held  the  trust  property.  If  changes 
were  made  therein  by  sale  or  exchange,  he 
held  the  substituted  property  as  trustee.  He 
was  bound  to  the  exercise  of  good  faith  and 
his  best  Judgment  both  for  life  tenant  and  con- 
tingent remaindermen. 

9  and  10.  This  proposition  Is  sound  law 
when  cases  which  fall  within  certain  bounds 
are  considered;  but  when  a  power  of  sale  Is 
provided  hi  a  deed  of  trust,  and  such  power 
Is  exercised,  the  contingent  remaindermen  can- 
not complain. 

11.  We  have  already,  in  effect,  answered  this 
objection. 

12.  Under  this  deed  of  trust,  when  there 
was  a  power  of  sale  In  the  trustee  with  no 
power  hi  the  remainderman  to  Interfere,  we 
do  not  see  that  the  contingent  remainderman 
was  a  necessary  party. 

13.  We  have  already  passed  upon  this  ex- 
ception. 

14.  There  was  no  dispute  as  to  the  testi- 
mony. The  issue  of  fact  existed.  Tbe  Judge 
could,  therefore,  direct  the  verdict 

15.  We  have  already  passed  upon  this  ex- 
ception.   All  the  exceptions  are  overruled. 

It  Is  the  Judgment  of  this  court  that  tbe 
Judgment  of  the  circuit  court  be  affirmed. 

On  Rehearing. 

(May  18,  1903.) 

PER  CURIAM.  After  careful  examination 
of  the  petition  for  a  rehearing  in  this  case, 
the  court  Is  satisfied  that  no  material  question 
either  of  law  or  fact  has  been  disregarded  ox 
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overlooked.  It  la  therefore  ordered  that  the 
petition  be  dlamiased,  and  that  the  order  here- 
tofore granted  staying  the  remittitur  be  x»- 
TOked. 


(68  S.  C.  204) 

BARKSDALB  t.  CHARLESTON  &  W.  0. 
RY.  CO. 

(Supreme  Court  of  South  Carolina.    April  28^ 
1903.) 

INJURY    TO    RAILROAD    CONDDCTOR-INSPBO- 
TION  OF  OARS— KNOWLEDOB  OF  DBFBCTS. 

1.  It  is  not  the  duty  of  a  railroad  conductor 
to  examine  the  cars  turned  over  to  him  before ' 
taking  them  out  on  a  train,  where  a  car  iu- 
spector  i8  employed  at  the  Btation  by  the  rail- 
road company. 

2.  Const,  art.  8,  !  15,  pvoTiding  that  knowl- 
edge of  defects  in  machinery  shall  be  no  defense 
in  an  action  for  injuries  caused  thereby,  except 
as  to  conductors  in  charge  of  unsafe  cars  Tol- 
uutarily  operated  by  them,  a  conductor  is  not 
barred  of  nis  right  to  recover  for  injuries  aris- 
ing from  defective  cars,  unless  be  would  have 
regarded  them  as  dangerous  or  unsafe  if  he  had 
exercised  ordinary  prudence. 

8.  It  is  the  duty  of  a  freight  conductor,  after 
starting  with  a  car  and  discovering  defects.  In 
it,  to  exercise  his  best  judgment  as  to  whether 
he  should  carry  it  in  his  train  or  not. 

Gary,  A.  3.,  and  Jones,  J.,  dissenting  in  part. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;   Watts,  Judge. 

Action  by  Walter  E.  Barksdale  against  the 
Charleston  &  Western  CaroUna  Rallwaj^ 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

8.  J.  Simpson  and  Simpson  &  Cooper,  for 
appellant    N.  "B.  Dial,  for  respondent 


WOODS,  J.  The  plaintiff  In  this  action 
claims  damages  against  the  defendant,  alleg- 
ing that  the  defendant  delivered  to  him,  as 
one  of  Its  freight  conductors,  for  transporta- 
tion from  Angusta,  Oa.,  to  Oreen-wood,  S.  C, 
a  car  old,  worn  ont,  and  with  flat  wheels, 
and  neglljgently  loaded  by  defendant  with 
lumber  In  an  Insecure  and  unsafe  manner, 
with  only  two  standards  on  each  side,  and 
with  improper  appliances  and  equipments; 
that,  by  reason  of  the  defective  cars  and 
appliances  and  Improper  loading,  the  lumber 
became  loose  and  disarranged,  and  was  about 
to  derail  the  train  to  which  the  car  was 
attached,  and  cause  a  wreck;  that,  the  train 
being  without  a  bell  cord  or  signal,  or  means 
by  which  he  could  stop  It,  plaintiff  under- 
took to  arrange  the  lumber  so  as  to  pre- 
vent disaster,  and  to  save  the  lives  of  the 
railroad's  employes  and  its  property,  and 
while  80  engaged  the  lumber  was  thrown 
against  blm,  by  reason  of  which  he  suffered 
great  bodily  Injury.  There  were  other  alle- 
gations,  not  essential  to  the  decision  of  the 
case  as'  now-  presented.  The  defendant  de- 
nied negligence  on  Its  part,  charging  the 
plaintiff's  Injury  was  caused  by  bis  own  neg- 


nZ 


L  8m  Muter  and  Berrant,  vol.  M,  Cent  Dig.  | 


Ugence,  and  further  alleged  that,  if  the  in- 
Jury  was  caused  by  any  negligence  of  de- 
fendant, plaintiff  contributed  to  it,  and  so 
could  not  recover.  At  the  close  of  plain- 
tiff's case,  defendant  moved  for  a  nonsuit, 
"First,  on  the  ground  that  It  appears  clearly 
from  the  testimony  that  whatever  defects 
there  were  in  the  car  in  this  loading  were 
well  known  to  the  plaintiff;  second,  that  the 
facta  which  have  appeared  here  from  the  tes- 
timony of  plaintiff,  to  my  mind,  show  beyond 
a  question  that  the  plaintiff,  even  if  the  de- 
fendant vras  guilty  of  negligence,  was  him- 
self guilty  of  contributory  negligence,  and 
therefore  he  cannot  recover; .  third,  that  he 
had  such  knowledge  of  these  defects." 

The  plaintiff  had  testified,  in  substance, 
that  he  did  not  examine  the  car  before  he 
left  Augusta,  It  not  being  his  duty  to  do  so, 
because  at  that  point  the  company  had  car 
inspectors;  that  he  knew  nothing  of  defects 
until  after  leaving  Augusta,  but  carried  the 
car  several  stations  after  be  discovered  them, 
thinking  the  trouble  not  serious  enough  to 
warrant  him  In  dropping  the  car.  The  plain- 
tiff further  said  it  would  have  been  a  great 
deal  safer  if  he  had  stopped  trying  to  ar- 
range the  lumber  when  he  saw  it  would  not 
strike  a  car  on  the  siding  which  the  train 
was  then  passing,  and  that,  if  he  had  not 
continued  in  this,  he  thought  the  accident 
would  not  have  occurred.  It  is  on  this  testi- 
mony, as  we  understand,  the  motion  for  a 
nonsuit  was  based.  If  the  defendant  did 
not  usually  require  its  freight  conductors  at 
Augusta  to  examine  the  cars,  but  Imposed 
that  duty  on  anoth^  officer,  then  It  is  mani- 
fest the  plaintiff  could  not  be  charged  with 
negligence  for  failing  to  examine  and  ascer- 
tain the  defects  before  taking  the  car,  and 
the  nonsuit  could  not  be  granted  on  that 
ground. 

Nor  do  we  think  the  motion  should  have 
been  granted  on  the  ground  that  plaintiff 
failed  to  cut  out  and  leave  it  at  a  sidbig  after 
he  discovered  the  defects.  The  Constitution 
provides  (article  0,  i  15):  "Knowledge  of  any 
employee  Injured  of  the  defective  or  unsafe 
character  or  condition  of  any  machinery, 
ways  or  appliances,  shall  be  no  defense  to 
an  action  for  injury  caused  thereby,  except 
as  to  conductors  or  .engineers  in  charge  of 
dangerous  or  unsafe  cars  or  engines  volun- 
tarily operated  by  them."  It  will  be  ob' 
served  that  in  the  first  line  of  tliis  section 
the  terms  used  are  "defective  or  unsafe," 
while,  in  the  exception  made  as  to  con- 
ductors and  engineers,  they  are  "dangerous 
or  unsafe."  A  conductor,  therefore,  is  not 
precluded  from  recovering  for  an  injury 
arising  from  voluntarily  operating  a  defect- 
ive car,  unless  it  la  so  defective  as  to  be  dan- 
gerous or  unsafe.  This  exception  In  the  Con- 
stitution, we  think,  did  not  In  any  way 
change  the  limitation  before  existing  upon 
the  right  of  recovery  of  conductors  and  en- 
gineers for  injuries  arising  from  defects  in 
engines  and  cars  known  to  them.    It  was 
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not  the  law  before  the  adoption  of  the  Con- 
stitution, and  it  was  not  wade  the  law  by 
the  clause  above  quoted,  that  an  engineer  or 
conductor  carries  forward  his  train  at 'his 
peril,  on  the  discovery  after  be  has  started 
on  his  trip  of  any  defect  in  bis  engine  or 
cars  which  could  possibly  produce  injury. 
Even  slight  defects  under  unforeseen  condi- 
tions may  produce  disaster,  but  they  could 
iiot  for  that  reason  be  Judicially  declared 
sufficient  to  make  the  car  or  engine  xmsafe 
M  dangerous.  To  defeat  the  claim  of  a  con- 
ductor or  engineer  for  injury  in  cases  of  this 
character,  the  knowledge  must  be  of  defects 
wlilch  the  conductor  or  engineer  believed  to 
be  dangerous  or  unsafe,  or  which  he  ought 
to  have  regarded  dangerous  or  unsafe,  in 
the  exercise  of  ordinary  prudence  and  rea- 
son. Any  other  view  would  not  only  be 
straining  the  meaning  of  words,  but  would 
be  unreasonable,  and  result  in  an  intolerable 
hardship  both  to  the  public  and  those  char- 
ged with  the  conduct  of  railroads,  for  it 
would  require  an  engineer  or  conductor,  up- 
on discovery  of  any  slight  defect  of  macliin- 
ery,  to  stop  Ills  train  or  proceed  at  his  peril. 
1  Shearman  &  Bedfteld  on  Negligence,  St 
211.  214;  Lasure  v.  Mfg.  Co.,  18  S.  0.  280; 
Snow  T.  R.  Co.,  8  Allen,  441,  8B  Am.  Dec. 
720;  Parker  v.  B.  Co.,  48  S.  C.  884,  26  S.  B. 
669;  Bussey  t.  B.  Co.,  62  S.  C.  443,  30  S.  B. 
477;  Bodie  T.  B.  Co.,  61  S.  C.  478,  39  S.  B. 
716.  The  true  rule  is  well  stated  in  Hurst 
V.  R.  Co.,  163  Mo.  809,  63  S.  W.  695,  85  Am. 
St  Bep.  539:  "When  an  employe  has  full 
knowledge  of  the  risks  of  bis  situation,  and 
accepts  them,  he  assumes  such  risks  as  are 
incident  to  their  discharge,  and,  if  subse- 
quently injured  by  such  risks,  he  will  not  be 
entitled  to  recover  damages  for  injm-ies  sus- 
tained in  consequence  thereof,  against  his 
master,  unless  'it  was  not  so  dangerous  as  to 
threaten  immediate  injury,  or  if  he  might 
have  reasonably  supposed  that  he  could  safe- 
ly work  about  it  by  the  use  of  care  and  cau- 
tion.' "  It  was  therefore  a  question  for  the 
Jury  to  determine  whether  the  defects  in  the 
car  which  the  plaintiff  says  he  discovered 
after  he  started  on  his  trip  were  such  that 
he  regarded  the  car  dangerous  or  unsafe,  or 
such  that  he  ought  to  have  so  regarded  it  In 
the  exercise  of  ordinary  prudence  and  Judg- 
ment If  the  defects  were  of  this  character, 
and  the  plaintiff  was  in  charge  of  the  car, 
and  could  have  dropped  it  before  the  acci- 
dent, he  could  not  recover.  The  presiding 
Judge  could  not  determine  this  inquiry,  and 
the  motion  for  nonsuit  was  properly  refused. 

It  is  unnecessary  to  discuss  any  duty  of 
the  plaintiff  as  conductor  to  look  out  for  and 
discover  the  alleged  defects  in  the  car  aftw 
it  left  Augusta,  for  the  plalntlCF  testified  he 
actually  did  discover  them  before  the  accident 
occurred. 

It  follows,  from  the  views  expressed  in 
considering  the  motion  for  nonsuit,  that  the 
exceptions  to  the  charge  covered  by  the  sec- 
ond and  fifth  grounds  of  appeal,  and  the  third 


ground  of  appeal  down  to  and  including  sub- 
division "b,"  must  be  overruled. 

The  presiding  Judge  instructed  the  Jorj: 
"If  it  was  the  duty  of  the  conductor  to  make 
np  his  train  in  the  city  of  Augusta,  and  see 
that  everything  was  in  good  order  and  that 
the  cars  were  properly  loaded,  and  if  plain- 
tiff in  this  case  was  the  conductor,  and  it  was 
his  duty,  in  the  city  of  Augusta,  to  see  tliat 
everything  was  in  good  shape  (in  good  order> 
when  he  left  there;  if  he  had  knowledge  of 
the  fact  that  the  cars  were  unsafe  and  un- 
suitable and  dangerous— if  he  had  knowledge 
of  that  fact  and  moved  those  cars,  tlien  be 
assumed  the  duties  incident  to  his  office,  be^ 
Ing  conductor,  and  he  cannot  recover.  But 
if  the  duty  was  imposed  upon  the  railroad 
authorities,  and  such  authorities  loaded  that 
car  and  turned  it  over  to  him,  and  it  was  not 
his  duty  to  investigate  as  to  whether  every- 
thing was  safe  and  suitable  and  in  good  or- 
der (the  train  which  was  turned  over  to  blm 
In  the  city  of  Augusta  loaded  by  the  officials 
there),  then  the  conductor  bad  a  right  to  as- 
sume that  safe  and  suitable  appliances  bad 
been  furnished,  that  the  car  turned  over  to 
him  was  properly  loaded,  and  that  the  noa- 
chlnery  to  run  It  was  safe,  and  that  the  ap- 
pliances were  safe  and  suitable."'  This  was 
all  appellant  could  ask  as  to  the  plalntifTs 
duty  before  leaving  Augusta,  but  it  does  not 
cover  his  duty  after  the  discovery  of  defects 
on  the  Journey.  The  portion  of  the  charge 
quoted  would,  I  think,  convey  the  impression, 
to  the  Jury  that  the  plaintUI  might  continue 
to  assume  the  car  was  not  dangerous  even 
after  he  had  discovered  on  his  Journey  tbe 
alleged  defects,  and  It  negatives  tbe  Idea  that 
he  owed  any  duty  to  exercise  Judgment  or 
discretion  as  to  whether  he  should  undertake 
to  carry  the  car  on  after  he  knew  of  the  de- 
fects. But  it  Is  argued  that  this  erroneous 
impression  made  on  the  minds  of  the  Jnry 
was  removed  by  the  general  instructions  giv- 
en on  the  subject  of  contributory  negligence, 
which  were  quite  free  from  objection,  and 
by  the  defendant's  second  request  which 
was  given  to  the  Jury  in  the  following  words: 
"'If  the  Jury  believe  from  the  evidence  that 
the  plaintllf,  Barksdale,  knew  of  the  defects 
alleged  to  be  in  the  lumber  car— the  train  he 
was  operating— and  the  manner  in  which 
the  lumber  referred  to  in  the  complaint  was 
loaded,  and  voluntarily  operated  the  same, 
and  took  the  risks  of  injury  therefrom,  then 
he  cannot  recover.'  I  charge  you  that  tak- 
en in  connection  with  what  I  have  heretofore 
said  to  you  along  that  line."  As  has  been 
remarked,  what  had  been  before  said  on  tills 
point  had,  by  Implication,  negatived  the  Idea 
that  there  was  any  duty  of  the  plaintiff  to 
cease  to  operate  dangerous  machinery,  if  be 
had  discovered  tbe  danger  after  leaving  Au- 
gusta. The  general  statement'  made  in  this 
respect,  standing  alone,  might  be  construed 
to  cover  the  duty  of  the  plaintiff  In  this  re- 
gard both  before  be  had  commenced  his  trip 
and  while  be  was  on  his  Journey,  for  It  might 
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refer  to  one  as  well  as  the  other;  but,  when 
It  iB  rememl)ered  that  the  presiding  Judge 
had  before  practically  excluded  from  the  Jury 
the  consideration  of  any  duty  of  the  plaintUt 
to  abandon  a  car  discovered  on  the  trip  to 
be  dangerous,  I  think  the  Jury  must  reason- 
ably have  supposed  he  intended  this  state- 
ment also  to  refer  only  to  any  discovery  of 
defects  made  before  leaving  Augusta.  This 
conviction  is  much  streugthened  when  we  ob- 
serve the  presiding  Judge  expressly  says  this 
instruction  Is  given  in  connection  with  a  por- 
tion of  the  charge  which  certainly  tended  to 
lead  the  Jury  to  think  they  were  to  consider 
only  such  knowledge  of  defects  as  plaintiff 
had  oefore  leaving  Augusta.  The  general 
statement  of  the  law  of  contributory  negli- 
gence could  not  cure  the  error,  because  it  con- 
sisted In  using  language  tending  to  produce 
the  impression  on  the  minds  of  the  Jury  that 
this  general  law  did  not  require  the  plaintiff 
to  «bandon  a  dangerous  car  imless  lie  had 
discovered  its  defects  before  It  was  turned 
over  to  him.  I  do  not  lose  sight  of  the  fact 
that  the  defense  of  assumption  of  risk  was 
not  pleaded  by  defendant,  nor  of  the  distinc- 
tion between  that  defense  and  contributory 
negligence.  In  Bodie  v.  Ky.  Co.,  01  S.  C. 
478,  39  S.  E.  715,  Associate  Justice  Jones  re- 
marks: "The  doctrine  of  assumption  of  risk 
by  the  employe  is  distinct  from  the  doctrine 
of  contributory  negUg^ence,  although  there 
may  arise  a  certain  condition  of  facta  capa- 
ble of  supporting  either  Inference."  This  la 
followed  by  as  clear  a  distinction  between 
the  two  defenses  as  the  natnre  of  the  subject 
will  allow,  concluding  with  this  statement: 
"Wb«i,  therefore,  a  case  arises  In  which  it  Is 
shown  (upon  proper  pleadings)  that  the  em- 
ploys has  assumed  the  risk  from  which  the 
Injury  arose,  or,  what  Is  the  same  thing  In 
effect,  has  waived  his  right  to  bold  the  em- 
ployer responsible  for  the  risk,  the  employe's 
action  Is  defeated  because  of  bis  agreement, 
and  not  because  of  negligence.  'Contribu- 
tory negligence,'  on  the  other  hand,  rests  In 
the  law  of  torts,  as  applied  to  negligence; 
and,  when  such  defense  is  established,  the 
plaintiff's  action  Is  defeated,  not  because  of 
any  agreement,  express  or  Implied,  but  be- 
cause his  own  misconduct  was  a  proximate 
cause  of  the  Injury."  The  defense  of  assump- 
tion of  risk  and  contributory  negligence  are 
80  similar  that  they  may  fade  Into  each  oth- 
er. The  broad  line  of  the  difference  Is  to  be 
kept  In  view,  but  refined  distinctions  between 
them  do  not  advance  the  administration  of 
the  law.  Nearly  every  case  of  contributory 
negligence  on  the  part  of  an  employe  Involves, 
In  a  general  sense,  some  assumption  of  risk, 
because,  in  order  to  be  guilty  of  contributory 
negligence,  there  must  be  the  risk  of  appar- 
ent danger.  When  a  servant  risks  this  dan- 
ger In  the  discharge  of  duty  Imposed  on  him 
is  the  course  of  usual  duty,  this  would  be. 
In  an  exact  sense,  a  case  of  assumption  of 
risk.  But  If  be  Improperly  risks  the  danger, 
which  becomes  the  proximate  cause  of  the 


Injury,  In  doing  that  which  is  not  Imposed 
on  him  In  the  course  of  his  usual  duty.  It 
would  be  contributory  negligence.  BrskUie 
V.  Beet  Sugar  Co.  (O.  C)  71  Fed.  270;  Baird 
T.  Ry.  Co.,  ei  Iowa,  361,  13  N.  W.  731,  16 
N.  W.  207;  Kllroy  v.  Foss,  161  Mass.  138, 
36  !<[.  B.  746;  Le  Babn  v.  R.  Co.,  80  Hun, 
116,  30  N.  Y.  Supp.  7;  So.  Pacific  Co.  v.  Pool, 
160  U.  S.  438,  16  Sup.  Ct.  338,  40  L.  Ed.  48S. 
It  is  to  be  observed  In  the  case  now  under 
consideration  that  the  conductor  had  complete 
control  of  the  train.  The  evidence  on  this 
point  was  to  the  effect  that,  so  far  from  the 
I  company '  imposing  upon  him  any  duty  to 
;  carry  with  his  train  a  dangerous  or  unsafe 
i  car,  he  was  directed  by  the  company  to  cut 
out  any  car  he  regarded  In  that  condition. 
Under  these  circumstances,  the  vital  Inquiry 
is  whether  he  was  guilty  of  contributory  neg- 
ligence In  carrying  forward  tbe  car,  after  he 
discovered  the  defects,  of  his  own  will,  with- 
out any  obligation  being  imposed  upon  him 
by  tbe  company  to  do  so.  If  he  did  this  with- 
out good  reason.  It  would  not  be  the  assump- 
tion of  a  risk  imposed  in  course  of  his  em- 
ployment, but  carelessness  and  misconduct 
on  his  part  tai  voluntarily  carrying  with  the 
train  a  defective  car.  For  this  reason,  I  ven- 
ture to  think  tbe  defense  of  contributory  neg- 
ligence was  the  appropriate  one  under  which 
this  issue  should  have  been  submitted  to  the 
Jury.  As  we  have  seen.  If  tbe  plaintiff  dis- 
covered defects  In  the  car  after  be  had  start- 
ed on  his  trip,  and  they  were  such  as  to  In- 
duce the  belief  tn  bis  mind  that  the  car 
was  dangerous  or  unsafe,  or  If  they  would 
have  made  the  car  appear  unsafe  or  danger- 
ous to  a  man  of  ordinary  prudence  and  rea- 
son In  like  situation,  and  if  the  plaintiff 
was  in  charge  of  the  train,  and  had  the  oppor- 
tunity to  drop  the  car  before  the  accident, 
he  would  then  be  operating  a  dangerous  or 
unsafe  car  In  bis  own  charge;  and  if  there 
was  a  voluntary  operation  by  blm  of  a  dan- 
gerous or  unsafe  car,  producing  the  Injury, 
or  contributing  to  It  as  a  proximate  cause, 
without  which  it  would  not  have  occurred, 
the  plaintiff  could  not  recover.  The  portions 
of  the  charge  above  quoted  should,  in  my 
opinion,  have  been  accompanied  by  a  state- 
ment of  this  principle  of  law.  The  fourth 
exception  and  subdivisions  "c"  and  "d"  of 
the  third  exception  cover  this  error,  and  I 
think  they  should  be  sustained,  and  a  mew 
trial  ordered. 

POFB,  C.  J.,  concur*. 

GARY,  A.  J.  (dissenting  on  one  point). 
The  assignments  of  error  which,  In  the  opin- 
ion of  Mr.  Justice  WOODS,  should  be  sus- 
tained, are  subdivisions  "c"  and  "d"  of  the 
third  exception,  and  the  fourth  exception. 
They  are  as* follows: 

"Because  the  presiding  Judge  erred  In  char- 
ging the  Jury  as  follows:  If  it  was  a  rule 
of  the  company  for  the  cars  to  be  made  up 
by  the  train  master  in  the  city  of  Augusta, 
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and  turned  over  to  the  conductor  who  was 
to  take  them  out  of  the  city  of  Augusta, 
and  that  conductor  had  nothing  to  do  with 
the  making  up  of  the  train  th^re,  then  the 
conductor  of  the  train  had  a  right  to  as- 
sume that  suitable  and  safe  appliances  had 
been  furnished  him,  and  that  the  cars  had 
been  properly  loaded  when  he  took  charge 
of  them.  If  it  was  the  duty  of  the  con- 
ductor to  make  up  his  train  in  the  city  of 
Augusta,  and  see  that  everything  was  in 
order  and  that  the  cars  were  properly  loaded, 
and  if  the  plaintift  in  this  case  was  the  con- 
ductor, and  if  it  was  his  duty,  in  the  city  of 
Augusta,  to  see  that  everything  was  in  good 
shape  (in  good  order)  when  he  left  there; 
if  he  had  knowledge  of  the  fact  that  the  cars 
were  unsafe  and  imsuitable  and  dangerous— 
if  he  had  knowledge  of  that  fact,  and  moved 
those  cars,  then  he  assumed  the  duties  in- 
cident to  his  office,  being  conductor,  and  he 
cannot  recover.  But  if  the  duty  was  im- 
posed upon  the  railroad  authorities,  and  such 
authorities  loaded  that  car  and  turned  It 
over  to  him,  and  it  was  not  his  duty  to  in- 
vestigate as  to  whether  everything  was  safe 
and  suitable  and  in  good  order— the  train 
wlilch  was  turned  over  to  hira  in  the  city 
of  Augusta,  loaded  by  the  officials  there- 
then  the  conductor  had  a  right  to  assume 
that  safe  and  suitable  appliances  had  been 
furnished,  that  the  car  turned  over  to  him 
was  properly  loaded,  and  that  the  machinery 
to  run  it  was  safe,  and  that  the  appliances 
were  safe  and  suitable.'  The  error— (c)  be- 
ing the  burden  of  defendant's  defense— was, 
whatever  may  have  been  the  obligations  of 
the  plaintiff  in  relation  to  taking  the  train 
out  from  the  city  of  Augusta,  he  was  bound 
to  know,  as  conductor,  and  did  know  very 
soon  after  he  started  from  Augusta,  of  the 
defects  complained  of,  and  because  of  such 
knowledge,  and  because  of  his  conduct  with 
reference  to  such  alleged  defects  after  knowl- 
edge of  them,  he  was  not  entitled  to  recover; 
and  the  portion  of  the  charge  here  com- 
plained of  ignores  the  question  of  the  exist- 
ence of  any  defects  after  leaving  the  city  of 
Augusta,  and  the  obligation  of  the  plaintlfl 
with  reference  thereto,  and  it  was  thoefore 
erroneous  and  greatly  preludidal  to  the  de- 
fendant, (d)  The  charge.  In  effect,  charged 
the  Jury  that  If  it  was  not  the  duty  of  the 
plaintiff,  as  conducted,  to  see  that  the  cars 
were  safe  and  properly  loaded  when  he  left 
Augusta,  no  duty  in  this  regard  was  after- 
wards placed  vpoa  him,  and  during  the  en- 
tire trip  he  might  assume  such  cars  and  snch 
loading  continued  to  be  safe  and  proper. 

"(4)  Because  the  presiding  judge,  while  In- 
structing the  Jury  as  to  the  law  In  relation 
to  the  knowledge  of  employes  of  defects  in 
machinery  committed  to  them,  erred  in  char- 
ging as  follows:  'If  the  conducW  here  was 
Injured,  and  if  be  had  knowledge  of  any 
defect  or  unsafe  character  or  condition,  ma- 
chinery, ways,  and  appliances,  and  if  he 
knaw  tiiat  the  train  of  can  or  anything  ap- 


pertaining to  It  was  dangerous,  and  be  vol- 
untarily took>  charge  of  that  t^aln,  then  he 
assumed  the  risks  incident  to  his  position, 
and  he  cannot  recover.'  The  error  being  in 
instructing  the  Jury,  in  effect,  that  a  con- 
ductor would  be  prevented  from  recovering 
if,  having  snch  knowledge,  he  voluntarily 
took  charge  of  the  defective  train,  and,  in- 
ferentlally,  that  such  knowledge  acquired 
after  beginning  to  operate  such  train,  how- 
ever long  before  the  accident,  would  have  no 
such  effect  in  preventing  a  lecovaTr." 

His  honor  the  presiding  Judge  charged  the 
following  requests  presented  by  the  defend- 
ant: 

"  '(1)  If  the  Jury  believe  from  the  evidence 
that  the  plaintiff,  Barksdale,  knew  of  the  de- 
fects alleged  to  be  in  the  lumber  cai^the 
train  he  was  operating,  and  the  manner 
In  which  the  lumber  referred  to  in  the  com- 
plaint was  loaded— and  voluntarily  operated 
the  same  and  took  risks  of  injury  therefrom, 
then  he  cannot  recover.'  I  charge  yon  that, 
taken  in  connection  with  what  I  have  here- 
tofore said  to  yon  along  that  line. 

"  '(2)  If  the  Jury  believe  from  the  evidence 
that  the  Injury  of  the  plaintiff  was  caused 
by  his  own  negligence,  and  not  by  the  neg- 
ligence of  the  railway  company,  then  they 
must  find  for  the  defendant  railway  com- 
pany.' I  have  already  charged  you  that 
and  I  recharge  it  to  you,  as  good  law. 

"  '(S)  If  the  Jury  believe  from  the  evi- 
dence that  the  injury  of  the  plaintiff.  Barks- 
dale,  was  directly  caused  both  by  the  n^- 
llgence  of  the  railroad  company  and  the 
n^llgence  of  the  plaintiff,  Barksdale,  then 
the  plaintiff  cannot  recover,  and  the  v»- 
dict  must  be  for  .the  defendant  railway  com- 
pany.' I  have  already  charged  yon  that 
and  I  recharge  It  to  yah." 

His  honor  concludes  his  charge  as  foQowa: 
"Now,  gentlemen,  if,  in  your  opinion,  the 
plaintiff  here  was  injured  by  negligence  and 
carelessness  of  the  railway  company,  and  he 
did  not  contribute  to  his  own  injury,  and  the 
carelessness  and  negligence  of  the  railway 
company  was  the  direct  and  proximate  cause 
of  his  injury,  then  your  verdict  will  be  for 
hhn  in  such  sum  as  you  think  he  has  sus- 
tained, proportionate  to  the  Injnry  sustained 
by  him.  If  you  believe  the  plaintiff  was 
Injured,  and  that  injury  was  brought  about 
by  his  own  carelessness  and  negligence,  then 
your  verdict  will  be  for  the  defendant  Or 
if  you  believe  the  railway  company  was 
negligent  and  that  negligence  was  the  di- 
rect and  proximate  cause  of  the  injury  of 
the  plaintiff,  and  the  plaintiff  was  also  neg- 
ligent, and  his  negligence  contributed  as  a 
direct  and  proximate  cause  of  the  Injury, 
and  the  injury  sustained  by  him.  If  any 
were  sustained  by  him,  was  an  admtxtnre 
of  negligence  of  the  railway  company  and 
the  plaintiff  himself,  then  your  verdict  will 
be  for  the  defendant"  The  charge  of  the 
circuit  Judge  must  be  viewed  In  two  lights 
— first  as  charging  the  law  generally  that 
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waft  applicable  to  the  case;  and,  second,  as 
charging  specifically  upon  the  questlotiB  pre- 
sented by  the  regaests.  Furthermore,  the 
entire  charge  mnst  be  considered  In  dete> 
mining  whether  any  partlcolar  portion  there- 
of was  erroneous.  After  quoting  that  i>or- 
tlon  of  the  charge  set  out  In  the  third  ex- 
ception, commencing  with  the  words,  "If  It 
was  the  duty  of  the  conductor,"  Mr.  Jus- 
tice WOODS  uses  this  language:  "This  was 
all  appellant  could  ask  as  to  the  plaintiff's 
duty  before  leaving  Augusta,  but  It  does 
not  cover  his  duty  after  the  discovery  of 
defects  on  the  Journey.  The  portion  of  the 
charge  quoted  would,  I  think,  convey  the 
Impression  to  the  Jury  that  the  plaintiff 
might  continue  to  assume  the  car  was  not 
dangerous  after  he  had  discovered  on  his 
Journey  that  he  owed  any  duty  to  exercise 
Judgment  or  discretion  as  to  whether  he 
should  undertake  to  carry  the  car  on  after 
he  knew  of  the  defects."  Ck)ncedlng  that 
this  portion  of  the  charge,  standing  alone, 
would  convey  the  impression  mentioned  by 
Mr.  Justice  WOODS,  and  that  It  should 
have  been  accompanied  by  a  statement  of 
the  principles  announced  In  his  opinion,  let 
us  see  if  the  principles  were  elsewhere 
charged.  The  defendant's  first  request  was: 
"If  the  Jury  believe  from  the  evidence  that 
the  plaintiff,  Barksdale,  knew  of  the  defects 
alleged  to  be  in  the  lumber  car — ^the  train 
be  was  operating — ^and  the  manner  in  which 
the  lumber  referred  to  in  the  complaint  was 
loaded,  and  voluntarily  operated  the  same 
and  took  the  risks  of  Injury  therefrom,  then 
he  cannot  recover."  The  presiding  Judge 
said:  "I  charge  you  that,  taken  in  connec- 
tion with  what  I  have  heretofore  said  to  you 
along  that  line."  Mr.  Justice  WOODS,  in 
considering  the  exception  assigning  error  In 
the  charge,  holds  that  it  was  not  erroneous, 
and  we  concur  with  him  In  this  conclusion. 
If,  then,  there  was  no  error  in  the  manner 
In  which  the  request  was  charged,  we  fall 
to  see  how  the  Jury  could  have  been  misled 
Into  supposing  that  the  plaintiff  could  re- 
cover if  he  knew  of  the  defects  and  yolnn- 
tarlly  operated  the  train.  When  that  por- 
tion of  the  charge  set  out  in  the  exception 
Is  considered  in  connection  with  the  whole 
charge,  and  with  the  request  which  was 
specifically  charged,  it  could  not  have  mis- 
led the  Jury. 

The  court  being  equally  divided  upon  the 
matter  discussed  above,  the  Judgment  of  the 
circuit  court  must  stand  affirmed,  under  the 
Constitution. 

JONES,'  J.  I  concur  In  the  view  of  Mr. 
Justice  GARY,  that  the  Judgment  of  the  cir- 
cuit court  should  be  affirmed.  As  shown  In 
the  case  of  Bodle  v.  B.  Ck>.,  61  B.  C.  478,  89 
S.  E.  715,  the  defenses  .of  "assumption  of 
risk"  and  "contributory  negligence"  are  dis- 
tinct Being  affirmative  defenses,  they  mnst 
be  pleaded,  to  be  available.  13  Ency.  PI. 
&  Pr.  914.    The  defendant  not  having  plead- 


ed assumption  of  risk,  It  did  not  have  any 
right  to  have  the  Jury  Instructed  with  ref- 
erence to  such  matter.  In  so  far,  therefore, 
as  the  circuit  court  undertook  to  instruct 
the  Jury  in  that  regard,  the  appellant  re- 
ceived favor,  and  not  prejudice,  and  cannot 
complain  If  the  court  failed  to  cover  every 
aspect  of  the  doctrine  of  assumption  of  risk. 
The  fact  that  a  servant  remains  in  the  mas- 
ter's service  after  knowledge  of  the  defect- 
ive or  unsafe  condition  of  the  machinery  or 
appliances  finished  him  to  operate,  bears 
upon  the  defense  of  contributory  negligence 
as  well  as  upon  the  question  of  assumption 
of  risk;  but  in  neither  (^se  is  it  proper  to 
instruct  the  Jury,  as  matier  of  law,  that  a 
servant  cannot  recover  for  Injuries  sustain- 
ed in  the  operation  of  defective  or  unsafe 
macblneiy  or  appliances  after  knowledge  of 
such  condition,  but  in  all  such  cases  it  must 
be  left  to  the  Jury,  from  all  the  circumstan- 
ces, to  determine  the  proper  inference  to  be 
drawn  from  the  continuance  to  operate  after 
knowledge  of  the  defective  or  unsafe  con- 
dition. The  charge  of  which  the  complaint 
Is  made,  stated  correctiy,  is  as  follows:  "If 
it  was  the  duty  of  t](p  conductor  to  make 
np  his  train  in  the  city  of  Augusta,  and 
see  that  everything  was  in  good  order  and 
that  the  cars  were  properly  loaded,  and  if 
plaintiff  in  this  case  was  the  conductor,  and 
it  was  his  duty,  in  the  city  of  Augusta,  to 
see  that  everything  was  in  good  shape  (in 
good  orde^  when  he  left  there;  If  he  bad 
knowledge  of  the  fact  that  the  cars  were 
unsafe  and  unsuitable  and  dangerous — If  he 
had  knowledge  of  that  fact,  and  moved 
those  cars,  then  he  assumed  the  duties  inci- 
dent to  his  office,  being  conductor,  and  he 
cannot  recover.  But  if  the  duty  was  im- 
posed upon  the  railroad  authorities,  and  such 
authorities  loaded  that  car  and  turned  it 
over  to  him,  and  It  was  not  his  duty  to  in- 
vestigate as  to  whether  everything  was  safe 
and  suitable  and  in  good  order— the  train 
which  was  turned  over  to  him  in  the  city 
of  Augusta,  loaded  by  the  officials  there — 
then  the  conductor  bad  a  right  to  assume 
that  safe  and  suitable  appliances  had  been 
furnished,  that  the  car  turned  over  to  him 
was  properly  loaded,  and  that  the  machinery 
to  run  it  was  safe,  and  that  the  appliances 
were  safe  and  suitable.  Now,  under  the 
Constitution  of  this  state,  a  conductor  of  a 
train  is  excepted  from  other  employte  of 
the  railroad  company.  If  the  conductor 
here  was  injured,  and  if  he  had  knowledge 
of  any  defective  or  unsafe  character  or  con- 
dition of  the  machinery,  ways,  or  appliances, 
and  if  he  knew  that  the  train  of  cars,  or 
anything  appertaining  to  it,  wag  dangerous 
or  unsafe,  and  he  voluntarily  took  charge  of 
that  train,  then  he  assumed  the  risks  Inci- 
dent to  his  position,  and  he  cannot  recover. 
If  the  cars  were  unsuitable,  and  the  appli- 
ances were  unsuitable  and  unsafe,  and  be 
had  no  knowledge  of  the  danger  be  was 
rtmnlng,  or  if  he  had  no  knowledge  of  the 
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fact  that  they  were  unsuitable  or  unsafe — 
If  tbey  were  not  plain  to  the  eye,  but  the 
defects  were  hidden — then  he  would  be  en- 
titled to  recover,  provided  you  think  he  was 
injured  through  the  carelessness  and  negli- 
gence of  the  railroad,  and  be  didn't  by  his 
own  act  contribute  towards  his  Injury.  The 
defendant  has  requested  me  to  charge  you 
the  following  proposition  of  law:  '(1)  If  the 
Jury  believe  from  the  evidence  that  the 
plaintiff,  Barksdale,  knew  of  the  defects 
alleged  to  be  in  the  lumber  car — ^the  train 
be  was  operating — and  the  manner  In  which 
the  lumber  referred  to  In  the  complaint  was 
loaded,  and  voluntarily  operated  the  same, 
and  took  the  risks  of  Injury  therefrom,  then 
he  cannot  recover.'  I  charge  you  that,  tak- 
en in  connection  with  what  I  have  hereto- 
fore said  to  you  along  that  line."  This 
charge,  it  seems  to  me,  was  too  favorable 
to  the  appellant,  first,  in  submitting  to  the 
Jury  whether  plaintiff  had  assumed  the  risk 
in  continuing  to  operate  the  cars  after 
knowledge  of  their  unsafe  condition,  when 
no  such  defense  had  been  pleaded;  and, 
second,  in  so  far  as.  the  charge  might  be 
construed  as  relating  to  the  plea  of  contrib- 
utory negligence,  in  denying  plaintiff's  right 
to  recover  if  he  voluntarily  took  charge  of 
the  train  and  operated  it  after  knowledge 
that  it  was  unsafe,  Instead  of  leaving  it  to 
the  Jury  to  decide  whether  such  facts,  un- 
der the  circumstances,  warranted  a  conclu- 
sion that  the  plaintiff  thereby  prosimately 
contributed  to  his  injury.  But  when  the 
whole  charge  to  the  Jury  is  considered,  and 
especially  that  portion  relating  directly  to 
the  matter  of  contributory  negligence,  it  is 
manifest  that  defendant's  issue  of  contrib- 
utory negligence  was  fully,  fairly,  correctly, 
and  explicitly  submitted  to  the  Jury.  It 
must  also  be  observed  that  the  objection 
urged  against  the  charge  relates  to  a  mere 
omission  to  charge  as  to  a  matter  not 
brought  to  the  attention  of  the  court  by  a 
specific  request  to  charge  the  matter  omit- 
ted. 

Therefore,  while  I  concur  in  the  views  of 
Associate  Justice  WOODS  that  the  motion 
for  a  nonsuit  was  properly  refused,  I  agree 
with  Mr.  Justice  GARY  that  the  Judgment 
of  the  circuit  court  should  be  affirmed. 


(e$  S.  C.  277) 

EDWARDS  V.  SOUTHERN  ET. 

(Supreme  Court  of  South  Oarolina.     May  14, 
1903.) 

BAIL.ROADS-OPKRATI0N  OF  COMPBTINQ  UNB8 
—RECOVERY  OP  PB^IALTT. 
1.  Act  1894,  21  St.  at  Large,  p.  812,  provid- 
ing that  no  corporation  ehnll  purchase  or  lease 
any  railroad  in  the  state  where  such  purchaser 
or  lessee  is  interested  in  any  competing  line 
within  or  without  the  state,  is  not  repealed  by 
Const  1895,  art.  9,  {  8,  relating  to  the  con- 
solidation of  railrond  Hues  in  the  state;  and 
a  complaint  that  defendant  railroad  company 
has  purchased  the  stock  of  a  competing  line  un- 
der Act  1807,  22  St  at  Large,  p.  492,  author- 


izing the  recovery  of  a  penalty  against  any 
railroad  company  leasing  or  operating  compet- 
iag  railroad  lines  within  the  state,  states  a  gocxl 
cause  of  action. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;   Townsend,  Judge. 

Action  by  Isaac  Edwards  against  the 
Southern  Railway.  From  order  dismissing 
complaint  on  demurrer,  plaintiff  appeals.  Re- 
versed. 

This  Is  an  action  against  the  defendant  for 

the  penalty  provided  by  statute  for  owning, 
leasing,  or  operating  competing  railroad  lines 
within  this  state.  The  appeal  herein  is  from 
an  order  sustaining  a  demurrer  to  the  com- 
plaint The  complaint  alleges:  "(1)  That  the 
plaintiff  is  a  resident  and  citizen  of  the  coun- 
ty of  Lexington,  In  said  8tat&  ^  That  the 
Southern  Railway  Company  is  a  corporation 
duly  organized  under  the  laws  of  the  state 
of  New  Jersey,  as  this  plaintiff  is  infortaed 
and  believes,  but  which,  under  the  provlBiona 
of  section  8  of  article  9  of  the  Constitution  of 
this  state,  has  become  a  domestic  corporation 
of  this  state,  and  owning  and  operating  sev- 
eral lines  of  railroad  in  the  state  of  Soutti 
Carolina,  one  of  which  extends  from  the  city 
of  Columbia,  in  the  county  of  Richland,  in 
said  state,  through  the  county  of  Lexington 
and  through  the  town  of  Batesburg,  in  said 
county,  to  the  city  of  Augusta,  in  the  state 
of  Georgia,  known  as  the  Charlotte,  Columbia 
&  Augusta  Railroad;  that  the  said  Southern 
Railway  Company,  at  the  times  hereinafter 
stated,  also  held  by  stock  ownership  or  by 
lease  a  line  of  railroad,  known  as'  the  South 
Carolina  &  Georgia  Railroad,  extending  from 
the  city  of  Columbia  to  the  town  of  Branch- 
ville,  in  said  state,  thence  from  the  town  of 
BranchvUle  by  and  through  the  town  of 
Blackvllle,  in-  said  state,  to  the  city  of  Au- 
gusta. (3)  That,  BO  owning  and  operating 
the  said  two  lines  of  railroad,  the  defendant, 
the  Southern  Railway  Company,  on  or  at>out 
the  20th  day  of  May,  1899,  became  the  own- 
er by  purchase  of  the  stock  of  all  that  line 
of  railway  running  from  Allendale,  In  Bam- 
well  county,  by  and  through  the  town  of 
Barnwell,  and  by  and  through  the  town  of 
Blackvllle,  in  Barnwell,  by  and  through  the 
town  of  Selvem,  In  Aiken  county,  to  the 
town  of  Batesburg,  in  Lexington  county, 
which,  prior  to  that  time,  had  been  a  com- 
peting line  with  the  said  Southern  Railvray 
at  two  points  within  the  state  of  South  Caro- 
lina, to  wit,  at  Blackvllle,  in  the  county  of 
Barnwell,  and  at  Batesburg,  in  the  county 
of  Lexington;  and  that  the  said  Southern 
Railway,  so  owning  the  said  railroads  or 
holding  the  same  by  lease,  has  continued  to 
operate  the  same  since  the  said  20th  day  of 
May,  1899,  within  this  state  and  through  the 
said  county  of  Lexington,  contrary  to  the 
provisions  of  the  act  of  the  General  Assem- 
bly approved  the  2d  day  of  March,  189T." 
The  defendant  demurred  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  In  the 
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foUowIng 'particulars:  "(1)  The  plaintiff  can 
maintain  thlB  action  only  by  virtue  of  the 
act  of  March  2,  1897.  This  action  Is  con- 
fessedly brought  under  that  statute,  to  which 
reference  Is  made'  in  paragraph  3  of  the 
complaint  The  complaint,  therefore,  to  be 
Bu£Qclent,  must  allege  all  of  the  facts  which 
bring  plaintiff's  case  within  the  terms  of  the 
statute:  (a)  The  defendant  railroad  company 
must  own,  have  under  lease,  or  operate  a 
railroad  or  railroad  lines  within  this  stata. 
(b)  Such  railroad  company  must  also  under- 
take to  own,  lease,  or  operate  another  rail- 
road line  within  this  state,  (c)  Both  of  such 
railroad  lines  must  be  competing  lines  with 
one  another."  His  honor  the  circuit  Judge, 
In  an  order  setting  forth  his  reasons  at 
length,,  sustained  the  demurrer,  from  which 
the  plaintiff  appealed. 

E.  F.  Strother  and  S.  W.  Shand,  for  ap- 
pellant   B.  It.  Abney,  for  respondent 

OART,  A.  J.  The  first  question  to  be 
considered  is  whether  the  act  of  1894,  here- 
inafter mentioned,  was  repealed  by  the  Con- 
stitution of  1895.  The  act  of  1894  provides 
that  "no  corporation.  Individual  or  associa- 
tion, or  either  or  both,  shall  purchase  or 
lease  any  railroad  lying  in  whole  or  In  part 
within  this  state,  or  any  Interest  therein,  or 
shall  operate  the  same,  where  such  pur- 
chaser or  lessee  already  owns,  operates  or  Is 
Interested  In  a  line  or  lines  of  railroad  which, 
either  alone  or  In  conjunction  with  other 
connecting  railroads  lying  within  or  without 
this  state,  can  compete  between  any  two  or 
more  points  within  this  state,  and  any  such 
purchase,  lease  or  acqtdsltion  is  hereby  de- 
clared to  be  null  and  void."  21  St  at  Large, 
p.  812,  i  2. 

Section  8,  art  9,  of  the  Constitution,  is  as 
follows: 

"Sec.  8.  The  Oen»al  Assembly  shall  not 
grant  to  any  foreign  corporation  or  associa- 
tion a  license  to  build,  operate  or  lease  any 
railroad  in  this  state;  but  in  all  cases  where 
a  railroad  is  to  be  built  or  operated,  or  is 
now  being  operated.  In  this  state,  and  the 
same  shall  be  partiy  In  this  state  and  partly 
in  another  state,  or  in  other  states,  the  own- 
ers or  projectors  thereof  shall  first  become 
incorporated  onder  the  laws  of  this  state; 
nor  shall  any  foreign  corporation  or  associa- 
tion lease  or  operate  any  railroad  In  this 
state,  or  purchase  the  same  or  any  Interest 
therein.  Consolidation  of  any  railroad  lines 
and  corporations  in  this  state  with  others 
shall  be  allowed  only  where  the  consolidated 
company  shall  become  a  domestic  corporation 
of  this  state.  No  general  or  special  law 
shall  ever  be  passed  for  the  benefit  of  any 
foreign  corporation  operating  a  railroad  un- 
der an  existing  license  of  this  state  or  under 
any  existing  lease,  and  no  grant  of  any  right 
or  privilege  and  no  exemption  from  any  bur- 
den shall  be  made  to  any  such  foreign  cor- 
poration, except  upon  the  condition  that  the 


owners  or  stockholders  thereof  shall  first 
organize  a  corporation  in  this  state  under 
the  laws  thereof,  and  shall  thereafter  operate 
and  manage  the  same  and  the  business  there- 
of under  said  domestic  charter." 

The  act  of  1897  is  as  follows: 

"Section  1.  That  any  railroad  company 
owning,  leasing  or  operating  competing  rail- 
road lines  within  this  state,  in  violation  of 
law,  shall  be  subject  to  a  penalty  of  one 
hundred  dollars  for  every  day  that  such  com- 
peting lines  are  owned,  leased  or  operated, 
such  penalty  to  be  recovered  In  any  court  of 
competent  Jurisdiction  in  any  county  through 
which  either  of  such  competing  lines  may 
pass,  by  any  citizen  thereof  who  may  sue 
for  the  same,  one-half  of  such  penalty  to  go 
to  the  party  suing  therefor  and  the  other 
half  to  the  state:  provided,  that  the  provi- 
sions of  this  act  shall  be  without  prejudice 
to  any  remedy  which  the  state  may  be  en- 
tttied  to  in  its  own  behalf. 

"Sec.  2.  That  all  acts  and  parts  of  acts  In- 
consistent with  this  act  are  hereby  repealed." 
22  St  at  I<arge,  p.  492. 

Sections  10  and  11,  article  17,  of  the  Con- 
stitution, contain  the  following  provisions: 

"Sec.  10.  All  laws  now  in  force  in  this  state 
and  not  repugnant  to  this  Constitution  shall 
remain  and  l>e  enforced  until  altered  or  re- 
pealed by  the  General  Assembly,  or  shall  ex- 
pire by  their  own  limitations. 

"Sec.  11.  That  no  inconvenience  may  arise 
from  the  change  in  the  Constitution  of  this 
state,  and  in  order  to  carry  this  Constitution 
■into  complete  operation,  it  Is  hereby  declared: 
First  That  all  laws  in  force  in  this  state,  at 
the  time  of  the  adoption  of  this  Constitution. 
not  Inconsistent  therewith  and  constitutional 
when  enacted,  shall  remain  in  full  force  until 
altered  or  repealed  by  the  General  Assembly 
or  expire  of  their  own .  limitation.  •  •  • 
Third.  The  provisions  of  all  laws  which  are 
Inconsistent  with  this  Constitution  shall  cease 
upon  its  adoption,  except  that  all  laws  which 
are  Inconsistent  with  such  provisions  of  this 
Constitotion  as  require  legislation  to  enforce 
them  shall  remain  in  force  until  such  legis- 
lation is  had." 

The  act  of  1894  defines  what  is  meant  by 
"competing  railroads,"  and  we  are  unable  to 
find  any  provision  in  the  Constitution  with 
which  it  is  inconsistent  In  1902  the  General 
Assembly  passed  an  act  providing:  "That  the 
Code  as  submitted  by  the  Code  Commission- 
er of  South  Carolina  •  •  •  be  and  the 
same  is  hereby  declared  to  be  the  'Code  of 
Laws  of  South  Carolina,  1902;'  and  the  said 
Code  is  hereby  declared  to  be  the  only  stat-' 
utory  law  of  the  state  on  the  14th  day  of 
January,  1002."  The  provisions  of  the  act 
of  1894  are  Incorporated  in  section  2056  of 
the  present  Code  of  Laws,  and  are  there- 
fore now  in  force,  thus  showing  that  the 
General  Assembly  did  not  think  that  they  had 
been  repealed.  The  provisions  of  the  act  of 
1894  could  not  properly  have  been  Included 
in  the  Code  of  Laws  unless  they  formed  a 
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part  of  the  statute  law  at  the  time  the  Ciode 
of  Laws  was  declared  by  the  General  Assem- 
bly to  be  the  only  statutory  law  of  the  state. 
C!onBt  i  6,  art  6. 

Having  reached  these  conclusions,  the  court 
is  satisfied  that,  when  the  act  of  1897  Is  con- 
strued In  connection  with  the  act  of  1894, 
the  complaint  states  a  good  cause  of  action, 
and  that  the  circuit  Judge  erred  In  sustain- 
ing the  demurrer. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  revetBed. 

On  Rehearing. 
(May  24,  1903.)     . 

PER  CURIAM.  The  only  ground  set  forth 
In  the  petition  for  a  rehearing  which  It  Is 
deemed  necessary  to  consider  specifically  to 
that  which  assigns  error  on  the  part  of  the 
court  In  falling  to  consider  section  7,  art  9,  of 
the  Constitution.  That  section  Is  as  follows: 
"No  railroad  or  other  transportation  com- 
pany, and  no  telegraph  or  other  transmit- 
ting corporation,  or  the  lessees,  purchasers 
or  managers  of  any  such  corporation,  shall 
.consolidate  the  stock,  property  or  franchises 
of  such  corporation  with,  or  lease  or  pur- 
chase the  works  or  franchises  of,  or  in  any 
way  control,  any  other  railroad,  or  ott- 
er transportation,  telegraph  or  other  trans- 
mitting company  owning  or  having  under  its 
control  a  parallel  or  competing  line;  and 
the  question  whether  railroads  or  other  trans- 
portation, telegraph  or  other  transmitting 
companies,  are  parallel  or  competing  lines, 
shall,  when  demanded  by  the  party  complain- 
ant be  decided  by  a  Jury,  as  in  other  civil 
causes."  While  tills  section  Is  not  mention- 
ed in  the  opinion.  It  was,  nevertheless,  con- 
sidered by  the  court  and  the  conclusion  an- 
nounced necessarily  shows  that  the  court  did 
not  consider  that  It  repealed  the  act  of  1894 
mentioned  In  the  opinion. 

After  careful  consideration  of  the  peti- 
tion, and  the  court  being  satisfied  that  no 
material  question  of  law  or  fact  was  either 
overlooked  or  disregarded,  it  is  ordered  that 
the  petition  be  dismissed,  and  that  the  order 
heretofore  granted  staying  the  remittitur  be 
revoked. 


(ee  s.  0. 24C) 

.      MERCBB  V.  BOUTHBRN  RT, 

(Supreme  Court  of  South  Carolina.    May  12, 
1903.) 

APPBAlf-HBVIBW— INSTRUCTI0N9-ACCIDBNT 

AT  CROSSING— SIGNALS— CONTRIB0- 

TORT  NSaLIGBNCB. 

1.  Where  none  of  the  testimony  ig  printed  in 
a  case,  the  court  canaot  determine  the  appli- 
cability of  the  ingtractions. 

2.  AJt  instruction  that  if  the  signals  were  not 
given  at  a  crossing,  and  a  person  was  killed, 
the  railroad  was  liable,  unless  such  person  by 
his  own  carelessness  contribated  to  his  injury, 
and  his  negligence  was  the  proximate  cause  of 
the  injury,  was  proper. 

3.  Ax.  instruction,  in  an  action  for  Injuries  at 
a  crossing,  that  whenever  a  railroad  fails  to 


give  the  statntoi?  signal.  It  violates  the  law, 
and  if  a  man  is  killed  by  sach  failure  and  he 
does  not  contribute  towards  his  own  injury,  the 
railroad  would  be  liable,  was  proper. 

4.  U  a  railroad  company  was  careless  and 
negligent  and  a  party  killed  at  the  crossing  was 
also  negligent  and  the  admixture  of  the  negli- 
gence of  both  brought  about  the  injory,  the  rail- 
road company  was  not  liable. 

5.  If  a  person  injured  at  a  crossing  was  in- 
toxicated at  the  time,  and  the  intoxication  ac- 
tually contribated  to  the  injury,  the  railroad 
company  was  not  liable. 

Jones,  J.,  diasenting. 

Appeal  from  Common  Pleas  Circuit  Ooart 
of  Cherokee  County;  Watts,  Judge. 

Action  by  Mary  A.  Mercer,  administratrix 
at  James  W.  Mercer,  against  the  Souttiera 
Railway.  From  Judgment  for  defendant 
plalntUF  appeals.    Affirmed. 

N.  W.  Hardin  and  Hall  &  Wlllla,  for  ap- 
pellant   Butler  &  Osborne  and  C.  P.  Saadera, 

for  respondent 

POPE,  C.  3.  This  appeal  Involves  ques- 
tions as  to  the  correctness  of  the  charge  of 
the  Honorable  Rlcliard  C.  Watts,  as  presiding 
Judge,  to  the  Jury,  on  the  trial' before  thpm. 
The  cause  of  action  is  the  alleged  negligence 
of  the  defendant  in  failing  to  comply  with 
the  requirements  of  the  statute  law  as  to 
ringing  the  bell  or  blowing  the  whistle  of  the 
engine,  beginning  at  a  distance  of  500  yards 
of  a  crossing  by  said  railway  over  a  piibllc 
highway,  and  continuing  to  ring  die  bell  or 
sound  the  whistle  until  after  such  highway 
had  been  passed  by  such  engine,  and  also 
the  neglect  to  have  the  headlight  on  the  en- 
gine kept  burning  at  that  time,  whereby.  It 
being  a  dark  and  windy  night,  the  plaintiff 
came  In  collision  with  said  engine,  and  was 
instantly  killed,  to  the  plaintUTs  damage  $1.- 
950.  The  defendant  denied  all  these  allega- 
tions of  fact,  and  alfio  alleged  that  the  death 
of  the  plaintiff,  if  he  was  killed  by  the  rail- 
way train,  was  not  owing  to  any  fault  or 
negligence  of  the  defendant,  but  was  due  to 
the  fanlt  and  negligence  of  plaintiff's  in- 
testate; that  the  Intestate  was  guilty  of  con- 
tributory negligence,  without  which  he  would 
not  have  been  killed;  that  the  accident  was 
the  result  of  Intestate's  gross  negligence.  Tes- 
timony was  offered  by  both  sides.  Judge 
Watts  charged  the  Jury.  Verdict  was  for  de- 
fendant After  Judgment,  plaintiff  appealed 
on  the  following  grounds: 

"First  For  tliat  It  to  respectfully  submit- 
ted his  honor  the  circuit  Judge  erred  at  the 
trial  in  this:  Plaintiff  requested  his  honor 
to  instruct  the  Jury  as  follows:  'It  to  negli- 
gence i)er  se  (of  Itself)  for  a  railroad  to  fall 
to  give  the  signato  at  crossings,  as  required 
by  statute;'  and  he  erred  when  he  modified 
said  request  as  follows:  'I  charge  you  that 
but  don't  charge  you  that  in  that  language. 
I  charge  you,  as  a  matter  of  law,  that  wher- 
ever the  ralhroad  falls  to  give  those  signals 
at  crossings  as  required  by  statute.  It  violates 
the  statute  law  of  the  state;  and  if  a  man 
to  killed  by  any  failure  on  their  part  to  corn- 
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ply  with  tbe  statute  law  of  the  state,  and  it 
Is  their  carelessness  and  negligence  tbat 
causes  tlie  death,  and  the  party  who  is  killed 
does  not  contribute  towards  his  own  injury, 
then  the  plaintiff  would  be  entitled  to  re- 
cover under  such  circumstances.'  The  error 
herein  being  that  the  failure  to  give  the  sig- 
nals is  negligence  per  se,  and  it  was  error 
not  to  80  charge.  The  plaintiff  could  recover 
unless  Mercer  was  guilty  of  grross  and  will- 
ful negligence,  and  it  was  error  to  otherwise 
instruct  the  Jury. 

"Second.  That  he  erred  when  he  did  not 
charge  plaintiff's  sixth  request,  without  quali- 
fication, which  was  as  follows:  'If  the  Jury 
believes  from  the  testimony  that  the  signals 
were  not  given  as  required  by  statute,  and 
tbat  Mercer  was  killed  upon  the  crossing, 
then  they  must  find  for  the  plaintiff,  Mrs. 
Mercer,  the  mother,  unless  it  is  shown  by  the 
t^lmony  that  Jim  Mercer  at  the  time  of  the 
killing  was  guilty  of  gross  or  willful  negli- 
gence;' and  he  erred  when  be  qualified  said 
request  as  follows:  "I  charge  you  that  she 
would  be  entitled  to  recover  unless  you  arc 
satisfied  that  he  by  his  own  carelessness 
and  negligence  contributed  to  his  own  injury, 
and  that  was  the  direct  and  proximate  cause 
of  the  injury.' 

"Third.  That  be  erred  wben  he  charged 
the  Jury,  "Or,  If  the  railroad  was  careless 
and  negligent,  and  if  the  party  killed  was 
also  careless  and  negligent,  and  if  tbe  ad- 
mixture of  the  carelessness  of  the  two  brought 
about  the  'ojury,  then  the  railroad  Is  not 
liable;'  whereas,  it  is  submitted,  as  It  was 
alleged  that  Mercer  was  killed  at  a  public 
crossing  ,on  a  dark  night,  and  that  no  sig- 
nals were  given,  or  headlight  upon  tbe  engine 
burning,  that.  If  these  allegations  were  estab- 
lished as  true  (and  this  was  a  question  for 
the  Jury),  then  plaintiff  must  recover,  unless 
the  deceased  was  guilty  of  gross  and  wiU- 
fol  negligence,  and  that  such  gross  and  wlll- 
fnl  negligence  was  the  proximate  cause  of  the 
Injury. 

"Fourth.  That  he  erred  when  he  charged 
the  Jury:  'Or,  If  the,  railroad  was  careless 
and  negligent,  and  be  was  careless  and  neg- 
ligent, and  the  carelessness  and  negligence 
of  the  two  was  the  proximate  or  near  cause 
of  his  injury,  your  verdict  should  be  for  the 
railroad;'  whereas,  it  is  submitted,  he  should 
have  charged  tbe  Jury  that  whoever's  negli- 
gence—that of  the  deceased  or  defendant- 
was  the  proximate  cause  of  the  injury,  against 
that  one  the  verdict  should  have  been  ren- 
dered. 

"Fifth.  That  he  erred  when  he  charged 
defendant's  sixth  request:  'If  the  Jury  find 
that  the  place  in  question  was  a  public  road 
crossing  or  traveled  place,  within  the  mean- 
ing of  the  statute,  they  must  still  find  for 
the  defendant.  If  they  are  satisfied  that  James 
Mercer  was  guilty  of  gross  negligence,  and 
such  negligence  as  contributed  to  his  injury;' 
whereas,  it  is  submitted  that  if  Mercer  was 
killed  at  a  crossing  by  defendant,  and  no  sig- 


nals were  given,  that  the  verdict  must  be 
for  the  plaintiff,  unless  Mercer  was  guilty  of 
gross  or  willful  negligence,  and  this  negli- 
gence was  the  proximate  cause  of  the  in- 
Jury,  and  it  was  error  to  say  to  the  Jury, 
'guilty  of  gross  negligence,  and  such  negli- 
gence as  contributed  to  the  Injury.' " 

"Seventh.  That  he  erred  when  he  did  not 
instruct  the  Jury  plainly  that  if  Mercer  was 
killed  upon  a  public  crossing  on  defendant's 
track  by  one  of  Its  engines,  and  the  testimony 
showed  that  the  defendant  did  not  give  the 
signals  as  required  by  statute  (which  was 
negligence  iter  se),  and  Mi  not  exercise  due 
care,  then  plaintiff  was  entitied  to  recover, 
unless  Mercer  was  guilty  of  gross  or  willful 
negligence,  and  this  was  the  proximate  cause 
of  the  injury. 

"Eighth.  That  he  erred  when  he  Instructed 
the  Jury,  at  request  of  defendant  in  sixteenth 
request,  as  follows:  'And  if  the  intoxication 
actually  contributed  to  the  injury,  the  plain- 
tiff cannot  recover;  the  principle  being  that 
a  person  cannot  voluntarily  ln<fapacltate  him- 
self from  the  ability  to  exercise  ordinary  care, 
and  then  recover  for  an  Injury  to  which  a 
want  of  ordinary  care  on  his  part,  while 
BO  Intoxicated,  proximately  contributes.'  If 
Mercer  was  killed  at  a  public  crossing,  no  sig- 
nals being  given,  he  must  be  guilty  of  gross 
.and  willful  negligence,  to  defeat  the  action, 
and  not  "want  of  ordinary  care.' " 

We  will  now  briefly  pass  upon  these  ex- 
ceptions. We  will  first  observe  that  the  sixth 
Is  conspicuously  absent  from  the  "case"  for 
appeal.  Before  taking  up  the  other  excep- 
tions. It  may  be  said:  "Instructions  to  a  Jury 
must  be  based  upon  and  be  applicable  to  the 
pleadings  and  evidence."  (Italics  ours.)  11 
Kncy.  Pleading  &  Practice,  pp.  158,  159.  In 
the  "case"  there  is  not  a  particle  of  testi- 
mony printed.  How  can  we  tell  whether  the 
charge  of  the  trial  Judge  Is  responsive  to  the 
pleadings  and  evidence,  wben  the  latter  Is 
not  printed  in  the  "case."  We  might,  and 
possibly  should,  decline  to  go  further,  but; 
imder  the  circumstances,  will  not  apply  so 
stem  a  rule. 

1.  Sections  2132  and  2139  of  the  Civil  Code 
of  South  Carolina,  relating  as  they  do  to  tbe 
equipment  of  railway  engines  with  bell  and 
whistie  and  headlight,  and  the  duty  of  the 
one  in  charge  of  the  engine  to  ring  the  bell  or 
blow  the  whisUe  within  600  yards  6f  a  cross- 
ing of  a  highway,  street,  or  traveled  place,  as 
does  section  2132,  and  also  that  any  collision 
by  a  person  or  property  vrith  such  engine  of 
the  raUway  on  a  crossing  by  it  over  a  high- 
way, street  or  traveled  place,  in  the  absence 
of  the  foregoing  signals  by  the  railway  com- 
pany, in  tbe  absence  of  proof  that  such  fail- 
ure of  the  railway  company  did  not  contribute 
to  the  injury,  the  railway  shall  be  liable  for 
all  damages  by  tbe  collision,  unless  it  is 
shown  that,  in  addition  to  a  mere  want  of 
ordinary  care,  the  person  injured  was  at  the 
time  of  the  collision  guilty  of  gross  or  willful 
negligence,  or  was  acting  in  violation  of  law, 
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and  that  rach  gross  or  wfllful  negligence  or 
nnla-w-fnl  act  contributed  to  tbe  Injury,  as 
provided  In  section  2139,  have  so  often  been 
before  this  court  that  It  is  hardly  necessary 
to  do  more  than  to  merely  cite  the  numbers 
of  such  sections  when  Injuries  at  railroad 
crossings  of  a  highway,  street,  or  traveled 
place  are  up  for  consideration.  When  the 
circuit  Judge  considered  in  his  charge  the 
fourth  request  of  plaintiff,  he  did  not  refuse 
to  80  charge.  He  used  this  language:  "I 
charge  you  that,  but  I  don't  charge  you  that 
In  that  language."  He  went  on,  and,  in  a 
common-sense  way,  without  quoting  any 
Latin,  explained  to  the  Jury  what  was  meant 
by  the  request  His  work  was  admirably 
done.  There  was  no  ambiguity  In  his  lan- 
guage. No  one  could  fall  to  understand  what 
his  language  meant  This  exception  Is  over- 
ruled. 

2.  We  overrule  the  second  exception.  There 
was  no  mistake  of  the  Judge,  as  shown  by 
the  exception  itself.  The  circuit  Judge,  in 
his  charge,  had  to  repeat  the  matter  here  In- 
volved several  times,  and  in  no  Instance  did 
bis  language  fail  to  convey  the  proper  Idea 
of  what  was  meant  by  those  statutory  pro- 
tlsions.  If  he  erred  at  all  at  this  point.  It 
was  In  favor  of  the  plaintiff. 

5.  The  circuit  Judge  was  endeavoring  to  im- 
press upon  the  minds  of  the  Jurors  the  effect, 
in  law,  produced  when  the  plaintiff  and  de- 
fendant concur  in  contributing  to  the  disaster 
to  plaintiff's  intestate— trying  to  show  to  the 
Jury  that  if  the  railway  did  not  ring  the  bell 
or  blow  the  wblstl'e  In  500  yards  of  the  cross- 
ing in  question,  and  yet  the  plaintiff,  in  addi- 
tion to  the  want  of  ordinary  care,  by  being 
guilty  of  gross  or  willful  negligence,  con- 
tributed to  his  Injury,  then,  in  law,  the  ver- 
dict should  be  for  the  defendant.  We  see  no 
error  here.  It  is  a  compliance  with  the  stat- 
ute itself.    This  exception  must  be  overruled. 

4.  This  exception  is  controlled  by  our  pre- 
ceding holdings,  and  is  therefore  overruled. 

6.  The  language  of  the  statute  In  question 
was  embodied  \n  his  own  language  by  the 
trial  Judge.    Tbis  exception  is  overruled. 

6.  We  find  that  the  trial  Judge  in  bis 
charge  to  the  Jury  was  very  careful  to  con- 
vey to,  and  very  successful  in  conveying  to, 
the  Jury  the  meaning  of  our  statute  regulat- 
ing such,  cases  as  the  present  This  ground 
of  appeal  is  overruled. 

8.  We  And  that  the  language  of  the- charge 
as  here  complained  of  was  in  accordance  with 
law.    This  exception  is  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

OART,  A.  J.,  concurs  in  the  result  M 
neither  the  testimony,  nor  a  statement  there- 
of, la  set  out  in  the  record. 

JONES,  J.  (dissenting).     The  main  ques- 

on  in  the  appeal  is  whether  the  circuit  court 

ed  in  instructing  the  Jury  as  to  the  rule 

contributory  negligence,  as  applicable  un- 


der section  2138,  ClY.  Code  19Q2.  Tbat 
tlon  provides:  "If  a  person  is  injured  In  bis 
person  or  property  by  collision  with  the  en- 
gine or  cars  of  a  railroad  cori>oratlon  at  a 
crossing,  and  it  appears  that  the  corporation 
neglected  to  give  the  signals  required  by  this 
chapter,  and  tliat  such  neglect  contributed  to 
the  injury,  the  corporation  shall  be  liable  tor 
all  damages  caused  by  the  collision  or  to  a 
fine  recoverable  by  indictment  as  provided  in 
the  preceding  section,  unless  It  is  shown  that 
in  addition  to  a  mere  want  of  ordinary  care; 
the  person  injured,  or  the  person  having 
charge  of  his  person  or  property,  was,  at  the 
time  of  the  collision,  guilty  of  gross  or  willful 
negligence,  or  was  acting  in  violation  of  the 
law,  and  that  such  gross  or  willful  negligence 
or  unlawful  act  contributed  to  the  iAjury." 

Beginning  at  folio  23  of  the  "case,"  the 
Judge  charged:  "If  you  are  satisfied  by  the 
preponderance  or  weight  of  the  testimony 
that  Mercer  was  killed,  and  he  was  killed  at 
a  traveled  place,  and  he  was  killed  by  the 
carelessness  and  negligence  of  the  railroad 
company,  and  he  did  not  by  his  own  act  con- 
tribute to  his  injury,  then  your  v^dlct  should 
be  for  the  plaintiff  for  such  damages  as  yon 
think  she  has  sustained  under  the  testimony 
In  the  case— end  that  Is  for  you— proportioned 
to  the  injury  sustained.  Now,  the  law  is 
this:  If  any  one  is  killed  by  a  railroad  com- 
pany, and  he  by  his  own  carelessness  and 
negligence  contributes  to  the  killing.  If  he 
was  careless  and  negligent  himself,  and  by 
his  carelessness  and  negligence  contributed 
to  his  death,  then  the  railroad  is  not  liable. 
Or  If  the  railroad  was  careless  and  negligent 
and  if  the  party  killed  was  also  caireless  and 
negligent  and  if  the  admixture  of  the  care- 
lessness of  the  two  brought  about  the  injury, 
then  the  railroad  is  not  liable.  But  wherever 
a  party  Is  killed  through  the  carelessness  and 
negligence  of  the  railroad,  and  he  did  not  by 
his  own  act  contribute  to  the  injury,  the  tail- 
road  is  liable." 

Again,  beginning  at  folio  82,  the  Judge 
charged:  "If  he  was  killed  through  any 
negligence  and  carelessness  of  the  railroad. 
If  there  was  any  absence  of  due  care  and 
precaution  on  their  part  bjiA  he  did  not  by 
his  own  act  contribute  to  his  own  Injury,  the 
plaintiff  is  entitled  to  recover  her  damages, 
not  exceeding  the  amount  sued  for,  $1,950,  as, 
in  your  opinion,  is  proportioned  to  the  injury 
sustained  by  her.  If,  on  the  contrary,  the 
railroad  was  negligent  and  lulled  him,  and 
he  was  careless  and  negligent  on  his  part 
and  failed  to  observe  due  precaution  and 
didn't  do  what  a  man  under  similar  circum- 
stances should  have  done — a  man  of  ordinary 
reason'  and  prudence  should  have  done— or 
if  he  failed  to  do  what  a  man  under  similar 
circumstances  should  have  done,  and  he  was 
a  man  of  ordinary  reason,  and  he  by  his  own 
act  contributed  towards  his  injury,  your  ver- 
dict should  be  for  the  railroad:  or  U  the  rail- 
road was  careless  and  negligent,  and  be  was 
careless  and  negligent,  and  the  carele.<wnest 
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and  negligence  of  the  two  was  the  proximate 
or  near  canse  of  his  Injury,  your  verdict 
shonid  be  for  tbe  railroad.  But  If  he  was 
killed  through  tbe  carelessness  and  negli- 
gence of  the  railroad,  and  he  was  not  careless 
and  negligent  himself,  then  your  verdict 
should  be  for  the  plaintiff  for  the  amount,  un- 
der the  testimony,  which  yon  think  propor- 
tioned to  the  injury  sustained  by  her." 

The  foregoing  fairly  represents  the  main 
charge  of  tbe  trial  Judge  upon  the  point  under 
consideration,  and  It  is  manifest  therefrom 
that  the  Jury  were  not  Instructed  In  accord- 
ance with  the  statute  quoted,  for,  under  these 
instructions,  any  ordinary  negligence  of  plain- 
tiff's intestate,  which  proximately  contribut- 
ed to  hla  death,  would  defeat  recovery, 
whereas,  under  the  statute,  such  recovery 
would  not  be  defeated  by  the  contributory 
negligence  of  plalntifTs  intestate,  unless  at 
the  time  of  the  collision  he  was  guilty  of  gross 
or  willful  negligence,  or  conduct  in  violation 
of  law,  which  proximately  contributed  to  the 
Injury.  Bowen  v.  Ry.  Co.,  58  S.  C.  230,  36  S. 
E.  590.  This  error  was  further  emphasized 
In  responding  to  plalntHTs  sixth  request  to 
charge,  as  follows:  "  '(6)  If  the  Jury  believe 
from  the  testimony  that  the  signals  were  not 
given  as  required  by  statute,  and  that  Mer- 
cer was  killed  upon  tbe  crossing,  then  they 
must  And  for  the  plaintiff,  Mrs.  Mercer,  the 
mother,  unless  It  is  shown  by  the  testimony 
that  Jim  Mercer  at  the  time  of  the  killing  was 
guilty  of  gross  or  willful  negligence.'  I 
chargu  you  that  she  would  be  entitled  to  re- 
cover, unless  you  are  satisfied  that  he  by  his 
own  carelessness  or  negligence  contributed 
to  his  own  injury,  and  that  was  the  direct 
and  proximate  cause  of  his  Injury."  There 
is  nothing  In  the  whole  charge  which  in  any 
way  attempted  to  instruct  the  Jury  as  to  this 
requirement  of  the  statute,  unless  it  be  found 
in  charging  defendant's  sixth  request,  as  fol- 
lows: "'(6)  If  the  Jury  And  that  the  plpce 
In  question  was  a  public  road  crossing  or 
traveled  place,  within  the  meaning  of  the 
statute,  and  that  the  defendant  did  not  ring 
its  bell  or  blow  its  whistle  as  required  by 
statute,  they  must  still  find  for  the  defendant, 
if  they  are  satisfied  that  James  Mercer  was 
guilty  of  gross  negligence,  and  such  negli- 
gence as  contributed  to  his  injury.'  I  charge 
you  that."  This  Isolated  sentence  ought  not 
to  be  construed  as  removing  the  error  point- 
ed out.  The  proper  construction  of  the  whole 
charge,  giving  this  last  x)ortion  all  the  force 
it  deserves.  Is  that  the  plaintiff  was  not  en- 
titled to  recover  (1).  If  her  Intestate  was 
guilty  of  ordinary  negligence,  proximately 
contributing  to  the  injury;  (2)  if  her  intestate 
was  guilty  of  gross  negligence,  proximately 
contributing  to  the  injury.  After  the  said 
charge  of  the  defendant's  sixth  request,  the 
court  again  Impressed  the  Jury  in  these 
words:  "I  charge  you,  gentlemen,  as  I  have 
before  charged  you,  that  if  the  railroad  was 
guilt?  of  carelessness  tlnd  negligence  in  kill- 
ing Mercer,  if  they  did  kill  him,  and  there 
44  S.B.— IS 


was  no  negligence  or  carelessness  on  tbe  part 
of  Mercer,  then  your  verdict  shonid  l»e  for 
the  plaintiff.  If  Mercer  by  his  own  careless- 
ness and  negligence  contributed  to  his  injury, 
then  he  cannot  recover.  Or  if  the  railroad 
wits  careless  and  negligent,  and  the  admix- 
ture of  the  carelessness  of  the  two  was  the 
cause  of  Mercer's  injury,  if  he  was  Injured, 
your  verdict  should  be  for  the  railroad."  It 
seems  very  clear  to  me  that  the  Jury  could 
not  but  be  impressed  with  the  idea  that  ordi- 
nary negligence  on  the  part  of  the  plaintiff's 
intestate  would  defeat  recovery  if  such  neg- 
ligence contributed  proximately  to  the  injury 
—a  view  In  conflict  with  the  provisions  of  the 
statute.  The  second,  third,  and  seventh  ex- 
ceptions, raising  this  question,  ought  to  be 
sustained,  and  the  Judgment  of  the  circuit 
court  ought  to  be  reversed  for  such  error. 

The  fact  that  the  "case"  does  not  state  the 
testimony  seems  to  me  to  be  Immaterial  on 
this  question.  The  "case"  shows  what  were 
the  issues  under  the  pleadings,  and  the  charge 
was  applicable  to  such  issues.  Under  such 
circumstances,  a  presumption  arises  that 
there  was  some  testimony  upon  the  Issues 
which  were  submitted  to  the  Jury.  This  is 
not  a  case  in  which  we  are  called  upon  to 
review  findings  of  fact,  and  therefore  the 
cases  cited  by  respondent's  counsel  do  not  ap- 
ply. The  question  of  law  raised  is  sufficiently 
presented  by  tbe  pleadings,  charge  in  submis- 
sion of  issues  to  the  Jury,  and  the  exceptions 
thereto. 

(101  Va.  632) 

RADFORD  WBST  END  LAND  OO.  v. 
COWAN. 

(Supreme  Conrt  of  Appeal*  of  Virginia.     Jnne 
18,  1903.) 

CORPORATIONS-WINDINO  niV-SI7IT  BT  STOGK- 
HOLDBR. 

1.  Acts  Ex.  Sess.  1901,  p.  326,  c.  298,  pro- 
viding that  when  the  principal  purpose  for 
which  a  corporation  is  organized  has  failed,  or 
its  management  has  been  abandoned  by  its  of- 
ficers, or  it  has  become  insolvent,  or  its  assets 
are  being  consumed  in  expenses,  without  ben- 
efit or  probable  benefit  to  the  stockholders,  or 
Its  affairs  are  being  grossly  mismanaged,  a 
stockholder  may  bring  suit  to  wind  it  up,  does 
not  authorize  such  suit  in  the  case  of  a  corpo- 
ration organised  in  1800,  which  purchased  30r) 
acres,  now  in  the  limits  of  a  city,  with  tlie 
object  of  snbdividing  them  Into  lots  and  selling 
them  at  a  profit,  where  its  expenses  are  not 
greater  than  its  income,  it  is  not  wasting  its 
assets,  its  management  has  not  been  abandon- 
ed, its  affairs  are  not  grossly  mismanaged,  and 
it  is  ready  to  sell  when  purchasers  can  be 
found,  though  the  evidence  is  conflicting  as  to 
whether  it  will  be  for  the  benefit  of  its  stock- 
holders that  it  continue  in  business. 

Appeal  from  Circuit  Court,  Montgomery 
County. 

Suit  by  John  T.  Cowan  against  the  Ilad- 
ford  West  End  Land  Company.  Decree  for 
plaintiff.    Defendant  appeals.     Reversed 

W.  B.  Kegley,  for  appellant  A.  A.  Phle- 
gar  and  Tompkins  &  Tompkins,  for  appellee. 
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KEITH,  P.  The  bill  in  tbis  case  was  filed 
by  John  T.  Cowan  to  have  the  Radford  West 
End  Land  Company  dissolved,  and  Its  assets 
distributed.  The  statute  (Acts  Ex.  Sesa.  1901, 
p.  326,  c.  298)  under  which  the  court  took  Ju- 
risdiction Is  as  follows: 

"Be  It  enacted  by  the  General  Assembly  of 
Virginia,  that  whenever  the  principal  purpose 
for  which  a  mining  or  manufacturing  com- 
pa'ny  or  a  land  and  improvement  company  or 
a  mercantile  or  commercial  company  incor- 
porated in  this  state  lias  failed,  or  the  man- 
agement of  the  company  has  been  abandon- 
ed by  Its  oflBcers  or  board  of  directors,  or 
the  company  has  become  Insolvent,  or  its  as- 
sets are  being  consumed  In  expenses,  with- 
out benefit  or  probable  benefit  to  the  stock- 
holders, or  its  affairs  are  being  grossly  mis- 
managed, it  shall  be  lawful  for  any  court 
having  chancery  Jurisdiction  to  wind  up  such 
company  and  make  such  disposition  of  its 
assets  as  may  be  Just  and  equitable  In  a 
suit  brought  by  a  stockholder  or  stockholders 
holding  at  least  one-tenth  of  the  capital  stock 
of  the  company." 

It  appears  that  the  corporation  was  char- 
tered In  1890  with  a  minimum  capital  stock 
of  $85,000, 'and  a  maximum  capital  stock  of 
$500,000,  to  be  divided  into  shares  of  $100 
each;  that  it  purchased  a  tract  of  SOO  acres 
of  land  now  within  the  limits  of  the  dty 
of  Radford,  and  its  object  was  to  subdivide 
this  land  Into  lots  and  to  sell  them  at  a  profit. 
Eight  hundred  and  fifty  shares  of  stock  were 
Issued,  of  which  number  100  shares  fully 
paid  and  nonassessable,  were  issued  to  the 
plaintiff,  and  the  remaining  750  shares  to  va- 
rlens  other  persons. 

^  It  appears  that  It  owes  no  debts,  that  its 
expenses  are  not  greater  than  its  income,  that 
it  is  not  wasting  Its  assets,  that  its  manage- 
ment has  not  been  abandoned  by  its  officers 
or  board  of  dlr^tors,  and  that  its  affairs  are, 
under  the  circumstances,  not  grossly  mis- 
managed. As  to  the  future  of  the  corpora- 
tion, the  evidence  is  confilctlng.  Some  wit- 
nesses express  the  hope,  and  give  their  rea- 
sons for  the  opinion  they  entertain,  that  there 
will  be  a  great  improvement  in  the  value  of 
the  land  retained  by  the  company,  and  that, 
with  prudent  management,  the  stockholders 
may  reasonably  expect  to  be  reimbursed  a 
considerable  portion  of  the  assessments 
which  they  have  been  required  to  pay.  We 
cannot  say  that  the  purpose  for  which  the 
corporation  was  organized  has  failed.  It  still 
owns  land,  which  it  is  ready  to  sell  whenever 
a  purchaser  can  be  found,  and  the  proof  is 
that  the  demand  for  small  lots  or  parcels  of 
land  in  that  locality  has  increased.  It  still 
preserves  its  organization.  We  cannot  say 
that  it  Is  insolvent,  for  it  owes  no  debts; 
nor  that  its  assets  arp  being  consumed  in  ex- 
penses, for  its  expenses  are  within  Its  In- 
come; and  the  facts  enumerated  are  suffi- 
cient to  r^el  the  charge  of  gross  misman- 
agement Whether  it  will  be  for  the  benefit 
of  its  stockholders  that  the  company  should 


continue  in  business  Is,  of  course,  uncertain; 
but,  as  we  have  seen,  upon  that  point  the 
evidence  leaves  the  stockholders  a  reasonable 
expectation  thai  present  conditions  will  Im- 
prove. 

Under  all  the  circumstances  of  the  case, 
we  are  of  opinion  that  the  appellee  does  not 
bring  himself  within  the  terms  of  the  aci 
of  assembly  providing  for  winding  np  aban- 
doned, insolvent,  or  unprofitable  corporations 
at  the  suit  of  stocldiolders;  and,  without  pass- 
ing upon  any  other  question  raised  in  the 
record,  the  decree  of  the  circuit  court,  for 
the  reasons  stated,  must  be  reversed,  and  this 
court  will  make  such  decree  as  the  circuit 
court  ought  to  have  rendered. 


aOl  Va.  829) 

TATLOR  T.  COMMONWEALTH. 

(Sopreme  Court  of  Appeals  of  Virginia.    Jnn« 
18,  1903.) 

OONSTITOnONAL  LAW— FROUTnjOATION  OF 

CONSTITUTION— VAIilDITT. 
1.  The  Constitution  of  1902.  having  been  tic-, 
koowledged  and  accepted  by  the  officers  admin- 
istering the  government,  and  t?  the  people  of 
the  state,  and  being  in  force  throughout  the 
state  without  opposition,  must  he  regarded  as 
the  exlRting  Coustltution,  irrespective  of  the 
question  as  to  whether  or  not  the  convention 
which  promulgated  the  Constitution  had  power 
to  do  BO  without  submitting  it  to  the  people  for 
ratification  or  rejection. 

Error  to  County  Court,  Augusta  County. 

One  Taylor  was  convicted  of  housebreak- 
ing with  intent  to  commit  larceny,  and  brings 
error.    Affirmed. 

W.  a  Timberlake,  for  plaintiff  in  error. 
A.  0.  Braxton  and  R.  C.  Catlett,  for  the 
Commonwealth. 


HARRISON,  T.  An  indictment  was  found 
against  the  plaintiff  In  error,  charging  him 
with  house  breaking  with  Intent  to  commit 
larceny.  Upon  bis  arraignment  he  tendered  a 
plea  of  guilty  to  the  cliarge,  and  thereupon, 
with  the  consent  of  the  attorney  for  the 
commonwealth,  entered  of  record,  the  court, 
without  the  consent  of  the  plaintiff  In  error, 
proceeded  to  hear  and  determine  the  case 
without  the  intervention  of  a  Jury,  and  upon 
such  hearing  adjudged  the  prisoner  guilty  of 
a  felony  as  charged  in  the  indictment,  and 
sentenced  him  to  confinement  in  the  State 
Reformatory;  further  providing  that,  should 
the  prisoner  be  refused  admission  to  the  re- 
formatory, he  should,  in  that  event,  be  com- 
mitted to  the  State  Penitentiary,  to  be  con- 
fined therein  and  treated  in  the  manner  pre- 
scribed by  law  for  the  period  of  one  year. 
From  this  Judgment  application  was  made  to 
the  Judge  of  the  circuit  court  of  Augusta 
county  for  a  writ  of  error,  which  was  refus- 
ed, and  thereupon  a  writ  of  error  was  award- 
ed to  this  court 

The  contention  is  that  the  court  bad  no  au- 
thority, and  therefore  no  power,  to  adjudge 
the  plaintiff  in  error  guilty  of  a  Monj,  and 
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to  sentence  him  wltbont  the  Intervention  of  a 
Jury.  It  Is  conceded  that  the  proceeding 
complained  of  was  In  strict  conformity  to  the 
pro\isIons  of  section  8,  art  1,  of  the  new 
Constltntlon  of  the  state  of  Virginia,  or- 
dained and  promnlgated  by  a  constltntlonal 
convention  assembled  In  Richmond  during 
the  years  1901-2;  but  it  is  insisted  that  this 
Constitution  Is  Invalid,  and  without  force  or 
elTect  in  the  state;  that  the  Constltntion 
adopted  in  the  year  1869,  which  provides  In 
section  10,  art  1,  that  in  all  criminal  prosecu- 
tions a  man  hath  a  right  to  a  speedy  trial  by 
an  Impartial  Jury  of  his  vicinage,  without 
whose  unanimous  consent  he  cannot  be 
found  guilty,  is  the  only  legal  and  valid 
Constitution  existing  throughout  the  state 
of  Virginia;  that  the  provisions  of  section 
10,  art  1,  thereof,  have  never  been  legally 
modlfled  or  repealed,  and  that  the  plaintUF  In 
error  was  entitled  to  have  his  case  beard  and 
determined  In  accordance  with  those  provi- 
sions. 

The  sole  ground  nrged  in  support  of  the 
contention  that  the  Constitution  proclaimed 
in  1902  is  invalid  is  that  It  was  ordained  and 
promulgated  by  the  cMiventlon  wlthont  be- 
ing submitted  for  ratification  or  rejection  by 
the  people  of  the  commonwealth. 

The  Constitution  of  1902  was  ordained  and 
proclaimed  by  a  convention  duly  called  by 
direct  vote  of  the  people  of  the  state  to  re- 
vise and  amend  the  Constitution  of  1869. 
The  result  of  the  woric  of  that  convention 
has  been  recognized,  accepted,  and  acted  up- 
on as  the  "only  valid  Constitution  of  the  state 
by  the  Governor  In  swearing  fidelity  to  it  and 
proclaiming  it  as  directed  thereby;  by  the 
Legislature  In  Its  formal  official  act  adopting 
a  joint  resolution,  July  15,  1902,  recognizing 
the  Constitution  ordained  by  the  convention 
which  assembled  in  the  city  of  Richmond  on 
the  12th  day  of  June,  1901,  as  the  Constltn- 
tion of  Virginia;  by  the  Individual  oaths  of 
its  members  to  support  it  and  by  Its  having 
been  engaged  for  nearly  a  year  In  legislating 
under  It  and  putting  its  provisions  into  oper- 
ation; by  the  judiciary  in  taking  the  oath 
prescribed  thereby  to  support  It  and  by  en- 
forcing its  provisions;  and  by  the  people  In 
their  primary  capacity  by  peacefully  accept- 
ing it  and  acquiescing  In  it,  by  registering  as 
voters  under  it  to  the  extent  of  thousands 
throughout  the  state,  and  by  voting,  under 
Its  provisions,  at  a  general  election  for  their 
representatives  In  the  Congress  of  the  Unit- 
ed States. 

The  Constltntlon  having  been  thus  ac- 
knowledged and  accepted  by  the  officers  ad- 
ministering the  government  and  by  the  peo- 
ple of  the  state,  and  being,  as  a  matter  of 
fact  in  force  throughout  the  state,  and  there 
being  no  government  In  existence  under  the 
Constitution  of  1869  opposing  or  denying  Its 
validity,  we  have  no  difficulty  in  holding  that 
the  Constltntlon  In  question,  which  went  Into 
effect  at  noon  on  the  10th  day  of  July,  1902, 
Is  the  only  rightful,  valid,  and  existing  Con- 


stitution of  this  state,  and  that  to  It  all  the 
citizens  of  Virginia  owe  th^  obedience  and 
loyal  allegiance. 

We  do  not  wish  to  be  understood  as  acqui- 
escing In  the  contention  of  the  prisoner  that 
the  convention  of  1001-2  was  without  power 
to  promulgate  the  Constitution  It  ordained. 
We  have  expressed  no  opinion  upon  that 
subject  for  two  reasons:  (1)  Because  the  li- 
brary at  hand  Is  not  sufficient  to  enable  us 
properly  to  Investigate  and  consider  the  ques- 
tion; and  (2)  because,  If  It  were  conceded 
that  the  convention  was  without  power  to 
promulgate  the  Constitution,  it  would  not  al- 
ter the  result  in  this  case,  inasmuch  as  the 
Constitution  of  1902  has  become  the  funda- 
mental law  of  the  state,  as  already  shown, 
by  being  acknowledged  and  accepted  by  the 
government  and  people  of  the  state. 

There  Is  no  error  In  the  judgment  com- 
plained of,  and  it  Is  affirmed. 


aOl  Va.  6SS) 

DARDEN  V.  THOMPSON. 

(Supreme  Court  of  Appeals  of  VUrglnla.    Jime 
18,  1903.) 

PILOT    LAWS— DISCRIMINATION— INLAND 
PORTS. 

1.  Section  4237  of  the  Revised  Stabtes  of 
the  United  States  [U.  S.  Comp.  St  1901,  p. 
2903],  providing  against  any  discrimijation  in 
the  rates  of  pilotage  between  vessels  sailing  be- 
tween the  ports  of  one  state  and  vessels  sailing 
between  the  ports  of  diSerent  states,  does  not 
require  a  state  to  enact  a  uniform  system  of 
pilot  re^ilations  operating  alike  upon  all  her 
ports,  without  regard  to  tneir  local  peculiarities 
or  necessities. 

2.  Pilotage  is  local,  and  not  natioual,  and  a 
state  can  establish  a  compulsory  system  of  pi- 
lotage as  to  vessels  coming  from  the  sea  into 
her  inland  ports  and  as  to  vessels  going  from 
her  inland  ports  to  the  sea,  without  also  estab- 
lishing a  compulsory  system  of  pilotage  as  to 
vessels  trading  between  her  inland  ports  re- 
spectively. 

S.  The  pilot  regulations  embraced  in  Bections 
1965,  1969,  of  Code,  operate  alike  npon  all  ves- 
sels under  the  same  circumstances  and  condi- 
tions, without  regard  to  the  ports  from  which 
they  come  or  to  which  they  may  go. 

Error  to  Corporation  Court  of  Norfolk. 

Action  by  Darden  against  Thompson,  mas- 
ter of  the  schooner  Wm.  Neely.  Judgment 
for  defendant  and  plaintiff  brings  error.  Re- 
versed. • 

R.  O.  Marshall,  Brooke  &  Elliott,  and  John 
W.  Daniel,  for  plaintiff  in  error.  Hughes  & 
Little,  for  defendant  In  error. 


BUCHANAN,  J.  The  pUIntlff  in  error, 
who  was  the  plaintiff  In  the  trial  court,  filed 
his  declaration,  which  was  afterwards  amend- 
ed. In  which  he  averred  that  he  was  a  li- 
censed pilot  under  the  laws  of  this  state; 
that  on  the  let  day  of  August  1002,  off  Cape 
Henry,  he  offered  his  services  as  pilot  to  the 
defendant  the  master  of  the  Wm.  Neely,  a 
schooner,  belonging  to  residents  and  citizens 
of  Maine,  and  engaged  in  coastwise  trade 
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between  Virginia  and  New  England  (and  not 
holding  a  coastwise  pilot  license),  wbicb  was 
making  ber  way  at  that  time  from  tlie  sea 
near  Cape  Henry  to  Norfolk,  Va.,  whltlier 
she  was  bound;  tbat  bis  serrices  were  de- 
clined; tbat  demand  was  tben  and  tbere 
made  upon  tbe  defendant  for  their  value,  to 
wit,  $87.75,  which  demand  was  refused  by 
the  defendant  who  refused  and  still  refuses 
to  pay  or  deposit  tbe  same  as  required  by  the 
statute  in  such  case  made  and  provided;  and 
that  by  reason  of  tbe  premises  a  right  of 
action  has  accrued  to  the  plaintiff  to  recover 
the  said  sum. 

The  defendant's  demurrer  to  tbe  declara- 
tion was  sustained,  and  final  Judgment  ren- 
dered in  his  favor.  To  ttiat  Judgment  this 
writ  of  error  was  awarded. 

Whilst  a  number  of  grounds  of  demurrer 
was  assigned,  only  one  was  considered  by 
tbe  trial  court,  and  only  one  is  relied  on  here, 
and  that  is  that  the  pilot  laws  of  Virginia, 
upon  which  tbe  declaration  is  based,  are  in- 
operative and  void,  because  in  conflict  with 
section  4237  of  tbe  Revised  Statutes  of  tbe 
United  States  [U.  S.  C!omp.  St  1901,  p.  2903], 
which  provides  that:  "No  regulations  or 
provisions  slian  be  adopted  by  any  state 
which  shall  make  any  discrimination  in  the 
rates  of  pilotage  or  half  pilotage  between 
vessels  sailing  between  the  ports  of  one  state 
and  vessels  sailing  between  the  ports  of  dif- 
ferent states,  or  any  discrimination  against 
vessels  propelled  in  whole  or  part  by  steam, 
or  against  national  vessels  of  the  United 
States;  and  all  existing  regulations  or  pro- 
visions making  any  such  discriminations  are 
annulled  and  abrogated." 

Tbe  sections  of  tbe  Virginia  Code  upon 
which  this  action  is  based  are  as  follows: 

"1965.  Tbe  master  of  every  vessel  (other 
than  a  coasting  vessel  having  a  pilot  license). 
Inward  bound  from  sea,  shall  take  tbe  flrst 
Virginia  pilot  that  oCTers  his  services.  Cape 
Henry  b&nring  west  of  south  to  Smith's 
Point,  Yorktown,  Newport  News,  or  Norfolk, 
or  any  intermediate  point;  and  any  such 
vessel,  outward  bound,  shall  take  the  flrst 
pilot  that  offers  his  services  at  Smith's  Point 
Yorktown,  Newport  News,  or  Norfolk,  or  any 
intermediate  point  to  sea;  and  any  master, 
refusing  to  do  so,  shall  Immediately  pay  to 
the  said  pilot  full  pilotage  from  tbe  sea  to 
Newport  News,  Smith's  Point  Yorktown,  or 
Norfolk,  or  from  said  ports  to  sea,  as  the 
case  may  be;  but  no  master  of  a  vessel 
coming  from  sea  sliall  be  compelled  to  take 
a  pilot  after  arriving  within  the  line  at  which 
Cape  Henry  bears  west  of  south:  provided 
however,  that  any  registered  vessel  arriving 
within  the  line  of  Cape  Henry,  bearing  west 
of  south,  without  having  taken  a  pilot,  bound 
for  Norfolk,  Newport  News,  or  Richmond, 
shall  not  be  liable  for  pilotage;  but  tbe  mas- 
ter may  pilot  bis  own  vessel  to  Hampton 
Roads,  and  tliere  employ  any  steamboat  or 
towboat  to  tow  bis  vessel  to  ber  port  of 
destination:    provided,  tbat  In  no  Instance 


shall  any  master  be  allowed  to  empl<^  any 
steamboat  or  towboat  below  Hampton  Roadi 
without  paying  full  pilotage  to  the  flrst  regu- 
lar pilot  that  offers  Ms  services  to  said  ves- 
sel; and  any  master  so  employing  a  steam- 
boat or  towboat  below  Hampton  Roads  with- 
out a  pilot  on  board  of  such  vessel,  when 
one  shall  have  offered  his  services,  shall  be 
liable  to  the  penalty  prescribed  In  section 
nineteen  hundred  and  sixty  three.  This  pro- 
vision shall  apply  only  to  Inward  bound  ves- 
sels." 

"1989.  PUots  shall  have  pilotage  at  tbe 
fallowing  rates:  For  every  vessel  owned  by 
a  citizen  of  the  United  States,  and  for  every 
vessel  owned  by  a  citizen  or  subject  of  any 
foreign  state,  whose  vessels  are  by  treaty 
placed  on  the  same  footing  as  vessels  of  tbe 
United  States,  if  the  vessel  be  spoken  or 
boarded  to  the  eastward  of  Cape  Henry, 
there  shall  be  paid  for  each  foot  the  vessel 
draws,  as  follows:  From  sea  to  Smitb's 
Point  West  Point  Newport  News,  Norfolk 
or  any  place  between  Smith's  Point  West 
Point,  Newport  News,  or  Norfolk,  vessels 
drawing  ten  feet  and  under,  two  dollars  and 
flfty  cents;  vessels  drawing  thirteen  feet  and 
over  ten  feet  three  dollars;  vessels  drawing 
fourteen  feet  and  ovor  thirteen  feet  three 
dollars  and  flfty  cents;  vessels  drawing  six- 
teen feet  and  over  fourteen  feet  four  dol- 
lars; vessels  drawing  over  sixteen  feet;  four 
dollars  and  flfty  cents.  If  the  vessel  be  board 
or  spoken  twenty  miles  or  more  eastward  of 
Cape  Henry,  twenty-flre  cents  per  foot  shall 
be  added  to  the  foregoing  rates.  There  shall 
be  paid  the  same  pilotage  from  Smith's  Point 
West  Point,  Newport  News,  or  Norfolk,  or 
any  intermediate  point  to  sea,  as  from  sea 
to  those  places;  and  from  Newport  News  to 
Jamestown,  or  any  place  between  Newiwrt 
News  and  Jamestown,  one  dollar  and  thlrty- 
flve  cents  per  foot;  from  Newport  News  to 
Richmond,  or  any  place  between  Jamestown 
and  Richmond,  two  dollars  and  flfty  cents 
per  foot;  and  the'same  rates  of  pilotage  shall 
be  paid  from  said  places,  respectively,  down. 
Vessels  coming  from  sea  to  Hampton  Hoads 
and  thence  to  any  port  In  Maryland,  shall 
be  subject  to  the  same  rate  of  pilotage  as 
vessels  bound,  from  Newport  News  to  sea. 
All  vessels  coming  to  Hampton  Roads,  seek- 
ing, in  ballast  shall  only  pay  one-half  pilot- 
age in  and  one-half  out:  provided  however. 
that  if  such  vessel  coming  to  Hampton 
Roads,  seeking,  is  afterwards  chartered  to 
load  in  any  port  or  place  in  this  state,  she 
shall  pay  the  usual  pilotage  in  and  out  as 
though  she  had  come  to  a  direct  port  All 
steamers  calling  in  any  port  or  place  In  this 
state  for  the  sole  purpose  of  coaling,  shall 
only  pay  one-half  pilotage  in  and  one-half 
pilotage  out  All  vessels  that  go  from  Nor- 
folk to  Newport  News  to  load  or  finish  load- 
ing, and  all  vessels  that  go  from  Newport 
News  to  Norfolk  to  load  or  finishing  loading, 
shall,  if  they  take  a  pilot  (which  shall  be 
optional  with  the  master),  pay  a  fee  of  ten 
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dollars  to  the  pilot  for  transportliig  any  such 
yessel  to  or  from  either  place." 

By  the  provisions  of  the  sections  of  the 
Code  quoted  all  yessels  (except  coastwise 
Tessels  with  a  pilot  license)  inward  bound 
from  the  sea  to  Smith's  Point,  Yorktown, 
Newport  News,  or  Norfolk,  or  any  interme- 
diate point,  and  all  such  vessels  outward 
bound  to  the  sea  from  Smith's  Point,  Xork- 
town,  Newport  News,  or  Norfolk,  or  any  In- 
termediate point,  are  subject  to  the  compul- 
sory regulations  and  rates  therein  provided. 
All  vessels  are  subject  to  the  same  regu- 
lations, and,  under  the  same  circumstances 
and  conditions,  are  required  to  pay  the  same 
fees. 

There  is  clearly  nothing  in  those  statutes 
which  expressly  makes  any  discrimination  b^ 
tween  such  vessels.  But  the  contention  of 
the  defendant  Is  that  our  pilotage  system  vio- 
lates section  4237  of  the  Revised  Statutes 
[U.  S.  Comp.  St.  1901.  p.  2903],  since  it  Im- 
poses no  pilotage  rates  between  Virginia 
ports,  nor  between  Virginia  ports  and  Mary- 
land ports  which  can  be  reached  without 
going  to  sea,  nor  upon  vessels  bound  to  or 
from  any  point  upon  the  Potomac  river, 
thereby  throwing  the  whole  burden  of  keep- 
ing up  the  compulsory  pilotage  system  upon 
Interstate,  and  not  upon  both  internal  and 
interstate,  commerce,  as  was  intended  by  sec- 
tion 4237. 

That  contention  raises  the  question  wheth- 
er or  not  a  state  can  establish  a  compulsory 
system  of  pilotage  as  to  vessels  coming  from 
the  sea  into  her  inland  ports  and  as  to  ves- 
sels going  from  her  Inland  ports  to  the  sea 
without  also  establishing  a  compulsory  sys- 
tem of  pilotage  as  to  vessels  trading  between 
ber  Inland  ports  respectively,  or  between  her 
inland  ports  and  the  ports  of  another  state 
which  can  be  reached  without  going  to  sea. 
If  she  cannot,  then  a  state  may  be  coqt- 
pelled  to  burden  commerce  with  a  pilot  sys- 
tem upon  her  inland  waters  where  such  a 
system  is  not  needed,  In  order  that  she  may 
establish  the  system  where  it  Is  absolutely 
necessary  for  the  protection  of  life  and  prop- 
er^. That  she  is  not  required  to  do  this  ia 
plain,  we  tbhik,  from  the  nature  of  the  sub- 
ject and  from  the  declarations  of  Congress 
and  the  Supreme  Court  of  the  United  States 
on  the  subject. 

By  an  act  of  Congress  of  August  7,  1789, 
t  4,  c.  9,  1  Stat  54.  It  was  declared  "that  all 
pilots  In  the  bays,  inlets,  rivers,  harbors  and 
ports  of  the  United  States,  shall  continue  to 
°be  regulated  ia,  conformity  with  the  existing 
laws  of  the  states  respectively,  wherein  such 
pilots  may  be,  or  with  such  laws  as  the 
states  may  respectively  hereafter  enact  for 
the  purpose  until  further  legislative  provision 
shall  be  made  by  Congress." 

In  the  case  of  Cooley  v.  Board  of  Wardens 
of  the  Port  of  Philadelphia,  12  How.  299,  319, 
13  L.  Ed.  996,  It  was  said  that:  "The  power 
to  regulate  commerce  embraces  a  vast  field, 
containing   not   only   many,   but   exceedingly 


various,  subjects,  quite  unlike  in  their  na- 
ture; some  imperatively  demanding  a  single, 
uniform  rule  operating  equally  upon  the  com- 
merce of  the  United  States  In  every  port,  and 
some— like  the  subject  [pilotage]  now  in  ques- 
tion—as imperatively  demanding  that  di- 
versity which  alone  can  meet  the  local  neces- 
sities of  navigation.  •  •  •  The  act  of 
1789  contains  a  clear  and  authoritative  dec- 
laration by  the  first  Congress  that  the  nature 
of  the  subject  is  such  that,  until  Congress 
should  find  It  necessary  to  exert  Its  power. 
It  should  be  left  to  the  leglalatlon  of  the  states; 
that  it  Is  local,  and  not  national;  that  It  is 
likely  to  be  best  provided  for  not  by  one 
system,  or  plan  of  regulations,  but  by  as  many 
as  the  legislative  discretion  of  the  several 
states  should  deem  applicable  to  the  local 
peculiarities  of  the  iwrts  within  their  limits. 
•  •  •  The  practice  of  the  states  and  of 
the  national  government  has  been  in  con- 
formity with  this  declaration  from  the  origin 
of  the  national  government  until  this  time  . 
<1851);  and  the  nature  of  the  object,  when 
examined,  Is  such  as  to  leave  no  doubt  of 
the  superior  fitness  and  propriety,  not  to  say 
the  absolute  necessity  of  different  systems 
of  regulations,  drawn  from  local  knowledge 
and  experience,  and  conformed  ,  to  local 
wants." 

The  decision  from  which  we  have  quoted 
was  made  prior  to  the  enactment  of  section 
4237  of  the  Revised  Statutes  [U.  S.  Comp. 
SL  1901,  p.  2903],  but  in  the  subsequent  case 
of  In  re  Alexander  McNlel,  13  WalL  236, 
242,  20  L.  Bd.  624,  that  section  and  the  prior 
I  acts  of  Congress  on  the  subject  of  pilotage 
are  referred  to,  and  the  decision  In  the  case 
of  Cooley  V.  Board  of  Wardens  approved. 
In  following  that  case  the  court  said,  "We 
are  entirely  satisfied  with  that  adjudication, 
and  reaffirm  the  doctrines  which  it  lays 
down." 

None  of  the  dedrions  of  the  Supreme  Court 
to  which  we  have  referred  Indicate  any 
change  In  the  views  of  that  court  that  pilotage 
"Is  local,  and  not  national;  that  It  is  likely 
to  be  best  provided  for  not  by  one  system 
or  plan  of  regulations,  but  by  as  many  as 
the  legislatures  of  the  several  states  should 
deem  applicable  to  the  local  peculiarities  of 
the  ports  within  their  limits."  None  of  them 
seem  to  us  to  Indicate  that  the  effect  of  sec- 
tion 4237  Of  the  Revised  Statutes  was  to 
require  a  state,  if  It  legislated  at  all  upon  the 
subject,  to  enact  an  uniform  system  of  pilot 
regulations  operating  alike  upon  all  her  ports, 
without  regard  to  their  local  peculiarities  or 
necessities. 

The  state  statute  which  was  held  In 
Spralgne  v.  Thompson,  118  U.  S.  90,  6  Sup. 
Ct.  988,  30  L.  Ed.  115,  to  be  In  conflict  with 
section  4237  of  the  Revised  Statutes,  expressly 
excepted  from  its  operation  the  coasting  ves- 
sels of  the  state  of  Georgia  and  the  vessels 
trading  between  the  ports  of  that  state  and 
the  ports  of  Saatb  Carolina  and  Florida, 
when,  but  for  the  exception  in  the  statute. 
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such  veaselB  would  have  been  subject  to  the 
ume  compulsory  pilot  regolatloDB.  Under 
precisely  the  same  circumstances  and  con- 
ditions pilot  fees  were  required  from  vessels 
coming  from  ports  other  than  those  of  Geor- 
gia, South  Carolina,  and  Florida,  whilst  the 
vessels  of  those  three  states  were  exempted 
therefrom. 

The  sections  of  the  Virginia  statute  In  ques- 
tion do  not  exempt  vessels  trading  between 
the  Inland  porta  of  Virginia  or  vessels  trad- 
ing between  the  Inland  ports  of  Virginia  and 
the  ports  of  Maryland  which  can  be  reached 
without  going  to  sea.  Such  vessels  do  not 
come  within  the  operation  of  the  compulsory 
pilot  laws  of  the  state,  because  they  do  not 
pass  through  the  capes.  There  Is  no  dis- 
crimination In  their  favor  unless,  as  before 
said,  the  state  cannot  have  compulsory  pilot 
regulations  as  to  vessels  coming  into  her 
inland  ports  from  the  sea  and  going  from 
those  ports  to  the  sea  without  also  having  a 
compulsory  pilot  system  as  to  vessels  trad- 
ing between  her  Inland  ports  respectively 
and  between  such  ports  and  the  ports  of  Mary- 
land which  can  be  reached  without  going  to 
sea. 

Neither,  In  our  opinion,  does  section  1990 
of  the  Code,  which  provides  that  no  vessel 
bound  to  or  from  any  pohit  on  the  Potomac 
river  shall  be  required  to  pay  pilotage,  con- 
'  filct  with  the  act  of  Congress  Isectlon  4237, 
Rev.  St).  That  section  was  probably  en- 
acted for' the  purpose  of  conforming  our  pilot 
regulations  to. the  congressional  provision  now 
found  in  section  4236  of  the  Revised  Statutes, 
which  provides  "that  the  master  of  any  ves- 
sel coming  hito  or  going  out  of  any  port 
situate  upon  the  waters  which  are  the  bound- 
ary between  two  states  may  employ  any  pilot 
duly  licensed  or  authorized  by  the  laws  of 
either  of  the  states  bounded  on  such  waters 
to  pilot  the  vessel  to  or  from  such  port."  But 
whether  it  was  or  not,  the  exemption  from 
the  compulsory  pilot  regulations  of  the  state 
provided  for  by  it  do  not  make  any  discrim- 
ination as  to  vessels  or  ports.  All  vessels 
bound  to  or  from  any  point  on  the  Potomac 
are  exempted,  no  matter  to  what  points  they 
are  bound  or  from  what  ports  they  may  come. 

The  pilot  regulations  of  this  state,  whether 
compulsory  or  optional,  operate  alike  upon 
all  vessels  under  the  same  circumstances  and 
conditions,  without  regard  to  the  ports  from 
which  they  come  or  to  which  they  gK>. 

We  are  of  opinion,  therefore,  that  the  pilot 
regulations  of .  this  state,  upon  which  the 
plalntlfTs  action  Is  based,  are  not  In  con- 
flict with  the  acts  of  Congress  upon  the  sub- 
ject; that  the  plaintiff's  declaration  stated  a 
good  cause  of  action;  and  that  the  trial  court 
erred  In  sustaining  the  demurrer  thereto. 

The  Judgment  complained  of  must  be  re- 
versed, the  demurrer  overruled,  and  the  cause 
remanded,  with  leave  to  the  defendant  to 
p'ead,  If  he  be  so  advised,  and  for  further 
proceedings  not  In  conflict  With  the  views  ex- 
pressed in  this  opinion. 


(101  Vs.  516) 

PARSONS  V.  MAURT  &  MAURY. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
11.  1903.) 

ATT0RNHY8—SKRVICBS— BROKERS— APPKAL 
—RULES  OF  DECISION. 

1.  Under  Code,  §  3484,  providing  that  when 
a  case  at  law  is  decided  without  the  interven- 
tion of  a  jury,,  and  the  party  excepts  to  the 
decision  as  contrary  to  the  evidence,  and  the 
evidence  is  certified,  the  rule  of  decision  in  the 
appellate  court  shall  be  as  on  a  demurrer  to  the 
evidence  by  the  party  excepting,  the  appellant 
is  considered  as  admitting  nis  adversaries'  evi- 
dence and  ail  just  inferences  therefrom,  and  as 
waiving  his  own  evidence  which  conflicts  there- 
with, and  all  inferences  from  his  own  evidence, 
thoaeh  not  in  conflict  with  his  adversaries', 
which  do  not  necessarily  resalt  therefrom. 

2.  Where  defendants,  who  were  attorneys, 
were  engaged  to  represent  plaintiff  in  the  tile 
of  state  coupon  bonds,  to  procure  them  to  lie 
receh'6d  in  payment  of  taxes,  and  conduct 
litigation  against  the  state  then  pending  in  the 
United  States  Supreme  Court  to  set  aside  stat- 
ute.s  passed  by-  the  state  which  rendered  such 
coupons  and  bonds  unavailable,  and  it  was  un- 
derstood by  the  parties  that  defendants  were  to 
enter  into  a  long  and  difficult  effort  to  compel 
the  state  to  receive  such  coupons  in  payment  of 
taxes,  defendants  were  not  mere  brokers,  and 
the  value  of  their  services  was  not  to  be  de- 
termined on  ttiat  basis. 

Error  to  Circuit  Court  of  City  of  Richmond. 

Action  by  Edwhi  Parsons  against  Maory 
&  Maury.  Prom  a  Judgment  in  favor  of  de- 
fendants, plaintiff  brings  error.    Affirmed. 

Williams,  Bryan  &  Williams,  -for  plalntUT 
In  error.  Chas.  8.  Strlngfellow,  for  defendants 
In  error. 

KEITH,  P.  Edwin  Parsons  sued  Mamy 
&  Mauiy  In  assumpsit  in  the  circuit  court  of 
the  city  of  Richmond;  defendants  pleaded  the 
general  issue  and  set-ofl?;  and,  the  whole  mat- 
ter of  law  and  fact  having  been  submitted 
to  the  court  without  the  intervention  of  a  jury, 
a  Judgment  was  entered  for  the  defendants, 
which  Is  now  before  us  for  review. 

This  litigation  grows  out  of  a  controversy 
between  the  state  of  Virginia  and  the  holders 
of  her  bonds  Issued  under  an  act  passed  In 
1871,  bearing  coupons  receivable  In  payment 
of  all  taxes  due  the  state.  A  large  block  of 
these  bonds  was  held  by  Edwin  Parsons,  de- 
ceased, under  whom  Edwin  Parsons,  the  plain- 
tiff In  error,  claims  as  assignee. 

The  people  of  Virginia  were  flrmly  con- 
vtaiced  that  a  great  wrong  had  been  perpetrat- 
ed upon  them  by  the  act  of  1871.  They  were 
satlsfled  that  under  Its  provisions  a  debt  far 
in  excess  of  what  they  ought  to  pay  had  been 
assumed,  and  a  tax  sufficient  to  meet  the  in- 
terest upon  the  debt  as  flxed  by  that  act,  and 
to  discharge  the  absolutely  essential  functions 
of  government,  would  be  oppressive  and  ruin- 
ous. There  was  a  strong  Impression  also 
that  many  forged  and  spurious  bonds  were  in 
existence,  the  coupons  from  which  were  be- 
ing foisted  upon  her  tax  collectors.  Wheth- 
er these  opinions  and  convictions  were  well 
founded  or  not,  it  Is  now  idle  to  Inquire. 
They  were  so  universally  entertained   that 
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the  Legislature  of  the  state  passed  laws  for- 
bidcling  the  reception  of  coupons  by  tax  col- 
lectors, and  from  time  to  time  imssed  other 
acts  to  enforce  the  policy  of  the  state  In  this 
respect,  and  to  binder  and  embarrass  In 
every  possible  way  the  forcing  of  tax-reeelv- 
able  coupons  Into  the  treasury  of  the  state, 
in  payment  of  taxes,  debts,  and  demands.  In- 
stead of  current  money.  These  efforts  upon 
the  part  of  the  state  were  met  upon  the  part 
of  her  creditors  by  suits  In  the  state  and  fed- 
Gsal  courts,  many  of  which  found  their  way 
to  the  Court  of  Appeals  of  the  state  and  the 
Supreme  Court  of  the  United  States.  The 
contest  went  on  for  years.  Every  success 
upon  the  part  of  the  coupon  holder  before  the 
courts  was  met  and  checked  by  some  new  act 
which  would  for  the  time  at  least  serve  to 
delay  the  credlton  Finally  the  Court  of  Ap- 
peals of  Virginia  at  the  March  term,  1894, 
In  the  case  of  Commonwealth  v.  McCuUough, 
reported  in  90  Va.  597,  19  S.  E.  114,  held 
that  the  acts  of  March  80,  1871,  and  March 
28,  1879,  under  which  bonds  were  Issued, 
having  coupons  thereto  attached,  receivable 
at  and  after  maturity  for  debts,  dues,  and  de- 
mands due  the  state,  were  wholly  unconsti- 
tutional and  void.  From  this  decision  an  ap- 
peal was  taken  to  the  Supreme  Court  of  the 
United  States,  where  it  was  finally  decided 
December  5,  1898  a9  Sup.  Ct  134),  the  Court 
of  Appeals  of  Virginia  being  reversed.  Jus- 
tice Brewer,  who  delivered  the  oph)ion,  says: 

"Perhaps  no  litigation  has  been  more  se- 
verely contested,  or  has '  presented  more  in- 
tricate and  troublesome  questions,  than  that 
which  has  arisen  under  the  coupon  legis- 
lation of  Virginia.  That  legislation  has  been 
prolific  of  many  cases,  both  In  the  state  and 
federal  c6urts,  not  a  few  of  which  finally 
came  to  this  court."  Then  follows  a  list  of 
15  cases,  Ulustrattve  of  various  questions 
arising  under  the  coupon  legislation  of  the 
state,  which  found  their  way  to  the  Supreme 
Court.  The  cases  in  the  state  courts  and  in- 
ferior federal  tribunals  were  almost  without 
limit 

Edwin  Parsons,  deceased,  as  we  have 
-seen,  was  the  owner  of  a  large  number  of 
coupon  bonds.  He  determined  to  compel  t)ie 
state  to  carry  out  her  contract  with  him. 
In  order  to  do  so  it  was  necessary  that  he 
should  first  find  a  market  for  his  coupons, 
that  is  to  say,  a  Virginia  taxpayer  who 
would  buy  his  coupons  and  then  enter  into 
litigation  with  the  state  to  compel  their  re- 
ception in  accordance  with  the  contract  To 
this  end  he  employed  the  firm  of  Maury  & 
Maury.  His  bargain  with  them  was  tliat 
tbey  were  to  take  the  coupons,  place  them 
with  taxpayers,  and  account  to  him  for  50 
cents  on  the  dollar  of  the  face  value  of  the 
coupons,  and  all  over  and  above  which  the 
Maurys  were  able  to  realize  to  be  retained 
as  compensation  for  their  services.  The 
taxpayer,  of  course,  required  a  considerable 
reduction  from  the  face  value  of  the  cou- 
pons In  order  to  Induce  him  to  pay  taxes 


In  coupons  rather  than  in  money,  and  It  was 
the  duty  of  the  Maurys  also  to  conduct  what- 
ever litigation  was  necessary  in  order  to 
compel  the  taxgatherers  of  the  state  to  re- 
ceive the  coupons,  and  to  protect  the  tax- 
payer from  the  consequences  of  bis  efforts 
to  compel  their  reception.  The  relation  be- 
tween the  Maurys  and  Parsons  continued 
during  many  years,  down  to  the  death  of 
jEdwin  Parsons,  deoea^,  which  occurred  in 
August  1895.  This  was  after  the  decision 
of  the  Supreme  Court  of  the  state  in  Com- 
monwealth V.  McCuUough,  and  before  its  re- 
versal by  the  Supreme  Court  of  the  United 
States.  Between  those  periods  the  use  of 
coupons  in  payment  of  taxes  had  entirely 
ceased.  During  the  pendency  of  the  litiga- 
tion to  which  we  have  referred,  efforts  were 
being  made  for  a  settlement  of  the  differ- 
ences between  the  state  and  her  creditors, 
which  culmfaiated  in  the  act  of  February  20, 
1892,  under  which  almost  the  whole  of  the 
outstanding  debt  was  refunded.  Edwin  Par- 
sons was  not  inclined  to  accept  the  settle- 
ment proposed.  He  determined  to  keep  up 
the  fight,  and  instructed  his  attorneys  to  that 
effect,  and  up  to  the  time  of  his  death  he  ad- 
hered to  this  resolution.  The  correspondence 
printed  In  the  record  shows  tliat  be  was  keen- 
ly alive  to  the  whole  situation;  that  he  was 
Incensed  by  the  course  pursued  by  the  state, 
and  resolute  to  enforce  his  rights  through 
the  courts;  and  that  he  felt  a  special  inter- 
est in  securhig  the  reversal  of  the  case  of 
McCuIlough  V.  Commonwealth.  After  his 
death  his  administrators  gave  Instructions  to 
the  same  effect  but  afterwards  determined 
to  withdraw  the  bonds  from  the  hands  of 
Maury  &  Maury,  and  to  fund  them  under  the 
act  of  February  20, 1892.  In  February,  189G, 
Maury  &  Maury  had  in  their  possession  $59,- 
000  of  coupons,  $45,000  of  which  had  already 
been  tendered  In  payment  of  taxes.  With  re- 
spect to  those  coupons  there  Is  no  controver- 
sy. They  also  had  ip  their  possession  bonds 
belonging  to  Parsons,  upon  which  there  were 
matured  coupons  amounting  to  $60,642.  These 
coupons  had  not  been  detached.  These  bonds 
had  been  placed  with  Maury  &  Maury  un- 
der their  contract  with  Edwin  Parsons,  de- 
ceased, with  authority  to  detach  the  coupons 
as  tbey  matured,  and  take  necessary  steps  to 
realize  upon  them  by  having  them  tendered 
In  payment  of  taxes.  The  bonds  with  these 
coupons  attached  were  returned  to  the  ad- 
ministrator of  Edwin  Parsons,  deceased.  In 
accordance  with  their  demand,  the  Maurys 
reserving  all  their  rights  under  their  con- 
tract with  respect  to  them.  In  addition  to 
the  $60,642  of  coupons  which  had  matur- 
ed at  the  time  they  were  delivered  up  by 
the  Maurys,  six  semiannual  Installments  of 
3  per  cent  coupons  accrued  while  the  Mc- 
CuUough Case  was  pending  In  the  Supreme 
Court  of  the  United  States— $40,428— which, 
added  to  the  $60,642,  made  a  total  of  $101,070 
of  coupons  withdrawn  from  the  bands  of 
Maury  &  Maury. 
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The  declaration  of  the  plaintiff  claims  that 
there  was  due  on  the  14th  of  March,  189Q, 
the  sam  of  $28,909.50  for  coupons  sold  by  the 
defendants  and  unaccounted  for.  The  offset 
filed  by  Maury  &  Maury  is  as  follows: 

"Amount  due  and  owing  to  the  said  de- 
fendants on  account  of  profits  and  com- 
pensation to  which  they  are  entitled,  and 
which  they  would  have  realized  under  and 
by  virtue  of  an  agreement  made  between  the 
said  defendants  and  Edwin  Parsons  (de- 
ceased) in  his  llf  eOme,  in  respect  to  ?224,e00, 
face  value  of  consol  bonds  of  the  state  is- 
sued under  the  act  of  assembly  of  the  state, 
approved  March  80,  1871,  and  coupons  be- 
longing to  said  consol  bonds,  which  bonds 
and  coupons  were  placed  in  the  hands  of  the 
said  defendants  by  the  said  Edwin  Par- 
sons, deceased.  In  his  lifetime,  and  after- 
wards wrongfully  withdrawn  from  the 
hands  of  the  said  defendants  by  the  admin- 
istrators of  the  said  Edwin  Parsons  (de- 
ceased); and  for  fees  and  compensation  to 
which  the  said  defendants  are  entitled  for 
legal  services  in  sundry  matters,  and  espe- 
cially for  obtaining  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to 
the  Supreme  Court  of  Appeals  of  Virginia 
In  the  case  of  McCullough  against  the  State 
of  Virginia,  and  securing  a  reversal  of  the 
Judgment  of  the  said  Court  of  Appeals  of 
Virginia  in  the  said  case,  together  with  In- 
terest at  the  rate  of  six  per  cent.  (6  per 
cent.)  per  annum,  from  the  15th  day  of 
January,  1890,  untU  payment,  $50,000." 

And  the  judgment  of  the  court  Is  In  the 
following  terms:  "This  day  came  again  the 
parties,  plaintiff  and  defendants,  by  their  at- 
torneys, and  both  parties  waiving  a  Jury,  and 
agreeing  that  the  whole  matters  of  law  and 
fact  arising  in  this  cause  should  be  submit- 
ted to  and  determined  by  the  court,  and  the 
court  having  maturely  considered  all  of  the 
evidence  adduced  and  the  argument  of  coun- 
sel, and  being  of  opinion  that  the  offsets 
proved  by  the  said  defendants  are  at  least 
equal  in  amount  to  the  claim  of  the  said 
plaintiff,  and  the  said  defendants  expressly 
waiving  any  claim  for  Judgment  In  their 
favor  for  any  excess  of  their  offsets  over  and 
above.  It  is  considered  by  the  court,  upon 
the  issues  Joined,  that  the  plaintiff  take  noth- 
ing by  his  bill,  and  that  the  defendants  go 
thereof  without  day,  and  recover  against  the 
said  plaintiff  their  costs  In  this  behalf  ex- 
pended." 

This  Judgment  stands  before  us  as  upon  a 
demurrer  to  the  evidence,  under  section  3484 
of  the  Code,  by  virtue  of  which  "the  party 
demurring  is  considered  as  admitting  his 
adversary's  evidence,  and  all  Just  Inferences 
which  can  be  properly  drawn  therefrom  by 
a  Jury,  and  as  waiving  all  of  his  own  evi- 
dence which  conflicts  with  that  of  his  ad- 
versary, and  all  inferences  from  his  own  evi- 
dence (although  not  in  conflict  with  his  ad- 
versary's) which  do  not  necessarily  result 


therefrom."  Johnson's  Adm'r  ▼.  Chesapeake 
&  O.  Ry.  Co.,  91  Va.  171,  21  S.  B.  238. 

Applying  this  rule  of  decision  to  the  de- 
cision before  us,  the  Judgment  must  be  af- 
firmed. Maury  &  Maury  were  not,  as  plain- 
tiff in  error  contends,  mere  brokers  with  re- 
spect to  these  coupons.  They  were  that  and 
more.  They  were  attorneys  engaged  in  an 
arduous  and  difficult  task  which  tested  the 
resources  of  the  most  alert,  diligent,  success- 
ful, and  learned  attorneys.  They  were  re- 
quired to  combat  all  the  resources  which. a 
state  can  wield,  backed  by  an  unyielding 
and  well-nigh  unanimous  public  opinion. 
When  th^  entered  Into  the  service  of  Par- 
sons, we  gather  from  the  voluminous  corre- 
spondence In  the  record  that  it  was  not  to 
collect  this  or  that  coupon,  not  to  conduct 
this  or  that  suit,  bnt  that  It  was  matnally 
understood  that  they  were  engaged  to  mter 
upon  a  long,  difficult,  harassing,  and  syste- 
matic effort  to  compel  the  state  to  receive  in 
payment  of  taxes  coupons  upon  bonds  which 
had  many  years  to  run,  which  bonds  were 
confided  to  defendants  in  error,  the  coupons 
to  be  detached  and  used  as  they  deemed 
most  wise  and  Judicious.  It  is  not  pre- 
tended that  they  did  not  render  faltbfnl  and 
efficient  service.  The  duties  imposed  were 
onerous  and  exacting,  and  must  Indeed  bave 
engaged  almost  their  exclusive  attention. 

Without  undertaking  to  discuss  in  detail 
the  evidence  presented  in  the  record,  we  can- 
not say  that  the  Judgment  is  without  evi- 
dence, or  so  manifestly  contrary  to  the 
weight  of  evidence  as  to  require  Its  reversal. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


(101  Va.  Sj?> 
MILTiRISEB  MFO.  CO.  t.  OAIiUSGO 

MILLS  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

11,  1003.) 

CORPORATIONS  —  TREASURY  BONDS  — WARB- 
HOUSB  RECEIPTS  —  TRANSFER  —  TTTLB  TO 
PROPERTY  —  COMMON-LAW  RULB  —  8TATC- 
TORTMODIFICATION— MATERIALMAN'S  LIEN. 

1.  Where  a  portion  of  the  bonds  issued  by  a 
cqrporatlon  and  secured  by  a  morti^ge  were 
held  by  the  corporation  as  treasury  bonds,  they 
were  not,  while  so  held,  a  part  of  the  personal 
property  of  the  corporation,  within  Code  1887, 
S  2485,  giving  to  laborers  and  persona  furnish- 
ing material  to  manufacturing  corporations  a 
lien  on  the  real  and  personal  property  of  snch 
corporations. 

2.  At  common  law,  the  transfer  of  a  ware- 
house receipt  as  collateral  security  for  a  loan 
vests  in  the  transferee-  the  absolute  property 
in  the  goods  represented  by  the  receipt. 

3.  Code  1887,  §  1791,  provides  that  warehouse 
and  other  storehouse  receipts,  with  the  word 
"negotiable"  on  the  face  thereof,  iasoed  by 
any  person  keeping  a  "licensed"  warehoase  or 
other  "licensed"  place  of  storage,  shall  be  trans- 
ferable by  indorsement  and  delivery,  and  any 
person  to  whom  such  receipt  is  so  Inaonwd  and 
delivered  shall  be  deemed  the  owner  of  the 
property  specified  therein,  etc.  Section  1792  et 
seq.  prorides  certain  penalties  for  the  issuance 
of  licensed  warehoase  receipts  fay  aay  one  not 
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the  keeper  ot  a  regnlarly  licensed  warehoase, 
and  otherwise  regulates  the  conduct  of  the  busi- 
ness of  licensed  warehouses.  Held,  that  section 
1791,  construed  in  connection  with  the  sections 
following,  does  not,  by  its  specification  of  "li- 
censed" warehouses,  abrogate,  as  to  nnlicensed 
Tvarehonses,  the  rule  of  the  common  law  that 
delivery  of  a  warehouse  receipt  vests  title  in 
the  goods,  bnt  that  section  is  merely  declaratory 
of  the  common  law  as  to  licensed  warehonses, 
leaving  the  role  aa  to  unlicensed  warehouses 
unchanged. 

4.  A  warehonseman  may  issue  warehouse  re- 
ceipts for  his  own  propei-ty  stored  in  the  ware- 
house, and  pledge  such  receipts  aa  collateral 
security  for  bis  own  debt. 

5.  Oode  1887,  $  2485,  giving  a  lien  on  the 
property  of  mannfacturing  corporations  to  per- 
sons furnishing  supplies,  does  not  create  a  hen, 
in  favor  of  a  party  so  furnishing  supplies,  on 
tcoods  which  have,  prior  to,  the  claim  of  such 
lien,  been  deposited  by  a  cbrporaticm  in  ware- 
houses, and  pledged,  by  dehvery  of  the  ware- 
house receipts,  as  collateral  security  for  money 
borrowed  by  the  corporation. 

Appeal  from  Chancery  Court  of  Blchmond. 

Action  by  the  Blchard  Grant  Company 
-against  the  GkiUego  Mills  Company  and  oth- 
ers, to  -which  the  MlUhlser  Manufacturing 
Company  and  others  became  parties  by  peti- 
tion. Fiom  the  Judgment,  the  MiUhlser  Man- 
ufacturing Company  appeals.     Modified. 

H.  R.  Pollard,  James  Cannon,  0.  B.  Roller, 
and  Mr.  Martz,  for  appellant  A.  W.  Pat- 
terson, H.  Taylor,  Jr.,  0.  U.  Williams,  B.  T. 
Crump,  R.  L.  Montague,  Coke  &  Puckrell, 
C.  S.  Strlngfellow,  and  P.  McCutchen,  for 
appellees. 

CARDWELL,  J.  The  Gallego  Mills  Com- 
pany was  chartered  by  the  circuit  court  of 
the  city  of  Richmond  February  9,  1895,  to 
carry  on  the  business  of  manufacturing  flour, 
meal,  etc.  Authority  was  given  the  com- 
pany to  purchase  of  C.  L.  Todd  and  Cyrus 
Bosbienz,  partners  doing  business  under  the 
flrm  name  and  style  of  the  Gallego  Mills,  the 
plant  of  this  partnership,  the  stock  on  hand, 
etc.,  and  the  brick  -warehouse  connected  with 
the  Gailego  Mills  by  a  bridge,  and  the  lot 
upon  trhich  it  stands,  situated  northeast  of 
the  milL  To  acquire  the  plant,  the  stock  on 
band,  etc.,  and  the  warehouse,  together  with 
lot  upon  which  It  stands,  authority  was  given 
to  the  ne.w  corporation  to  Issue  bonds  to  the 
amount  of  $200,000.  secured  by  a  first  mort- 
gage on  the  real  estate,  etc.,  of  the  mortga- 
gor, of  which  $125,000,  face  value,  and  cer- 
tain capital  stock,  were  to  be  delivered  to 
Todd  &  Bosslenz,  as  the  purchase  price. 

This  new  corporation  organized  at  once  un- 
der its  charter,  and  proceeded  to  conduct  the 
business  (1)  of  manufacturing  flour,  meal, 
etc.,  for  sale  by  wholesale,  and  (2)  as  a  keep- 
er of  a  public  warehouse  for  the  storage  of 
goods,  wares,  merchandise,  etc.,  until  In  1897, 
when  the  Blchard  Grant  Company,  a  corpo- 
ration, flled  its  original,  amended,  and  sap- 
plemental  bills  against  the  Gallego  Mills 
Company  and  others,  the  general  object  of 
which  was  to  enforce  a  Hen  for  supplies  fur- 
nished the  Gallego  Mills  Company,  ascertain 


all  the  liens  upon  Its  property,  thebr  priori- 
ties, etc.,  and  sell  the  property  of  the  defend- 
ant corporation,  and  apply  proceeds  to  the 
satisfaction  of  its  debts,  and  In  the  meantime 
to  preserve  the  property  by  the  appointment 
of  a  receiver,  etc.  A  receiver  was  appointed, 
and  proceedings  taken  looking  to  the  wind- 
ing up  of  the  affairs  of  the  defendant  corpo- 
ration, a  sale  of  its  assets,  etc  The  Mlllhiser 
Manufactiulng  Company  and  James  Keister, 
by  their  respective  petitions,  became  parties 
to  the  suit,  claiming  a  lien  under  sections 
2485  and  2486  of  the  Code  of  Virglnhi  on  the 
property,  etc.,  of  the  Gallego  Mills  Company, 
for  certain  supplies  furnished  the  defendant 
company;  the  claim  of  the  Mlllhiser  Com- 
pany being  for  supplies  In  the  shape  of  cloth 
sacks,  and  that  of  James  Keister  for  sup- 
plies In  the  shape  ot  staves. 

In  the  conduct  of  Its  business,  as  a  manu- 
facturer of  flour,  meal,  etc.,  which  was  exten- 
sive, large  amounts  of  ready  money  were 
necessary,  and  the  required  funds  could  only 
be  obtained  through  the  banks  and  capi- 
talists. Large  amounts  of  grain  were  pur- 
chased by  the  company,  which  were  de- 
posited with  the  Chesapeake  &  Ohio  Ballway 
Company,  In  its  elevator  at  Blchmond,  and 
certificates  therefor  issued,  and  flour  in  large 
quantities  from  time  to  time  sold  or  pledged 
to  the  banks  or  others  furnishing  the  money 
needed  by  the  company  In  the  conduct  of  its 
milling  business,  and  deposited  in  the  com- 
pany's warehou.w,  and  receipts  therefor  is- 
sued to  the  buyer  or  the  lender  of  the  money; 
and  It  was  the  custom  of  the  company  to 
raise  money  for  the  prosecution  of  Its  busi- 
ness by  transferring  and  delivering  certifi- 
cates for  wheat  deposited  in  the  Chesapeake 
&  Ohio  Ballway  Company's  elevator  to  banks 
or  other  parties  who  would  furnish  the  need- 
ed funds,  the  effect  of  which  certificates  and 
receipts,  as  understood  between  the  parties, 
being  that  the  wheat  or  flour  they  represent- 
ed should  be  thereafter  the  property  of  the 
holder  of  the  certificate  or  receipt,  subject 
only  to  the  stipulations  contained  therein. 

This  method  of  doing  business  was  not  pe- 
culiar to  this  corporation,  and  is  and  has  been 
the  common  practice  among  all  manufactur- 
ing establishments  of  any  great  size.  It  had 
been  carried  on  by  this  company  from  Its  or- 
ganization, and  these  elevator  cerilflcates  and 
warehouse  receipts  were  regarded  and  treat- 
ed by  the  banks  and  others  as  an  unquestion- 
able basis  of  credit  At  the  time  of  the  In- 
stitution of  this  suit,  there  were  in  the  hands 
of  the  appellees  elevator  certificates  and 
warehouse  receipts  for  large  quantities  of 
wheat  and  flour  deposited  as  before  stated, 
for  which  the  holders  thereof  bad  parted 
with  their  money,  and  It  Is  conceded  that 
they  did  so  In  good  faith. 

It  further  appears  that,  when  the  Gallego 
Mills  Company  was  organized  and  acquired 
the  milling  property.  It  executed  a  mortgage 
upon  Its  property  to  secure  certain  bonds,  ag- 
gregating $200,000,  of  which  $126,000   rep- 
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resented  onpald  purchase  money,  and  tbe 
remaining  $76,000  were  left  to  the  treasury 
of  tbe  company  unissued,  and  are  spoken  of 
In  "the  record  as  "treasury  bonds."  Subse- 
quently these  "treasury  bonds"  were  nego- 
tiated with  certain  banks  and  Holt  &  C!o., 
appellees,  and  were  held  by  them  at  the  in- 
stitution of  this  suit. 

The  questions  raised  In  the  court  below 
were  whether  the  supply  Hen  creditors,  un- 
der the  statute,  or  the  banks  and  others, 
similarly  situated,  had  priority,  as  to  time 
and  right,  in  respect  to  the  property  repre- 
sented by  (1)  the  "treasury  bonds,"  (2)  the 
warehouse  receipts,  and  (3)  the  elevator  cer- 
tiilcates;  and  the  court  held  that  the  hold- 
ers of  the  elevator  certificates  had  priority 
over  tbe  supply  lien  creditors,  with  respect 
to  the  wheat  represented  by  these  certifi- 
cates, but  referred  the  cause  to  a  commis- 
sioner to  inqhire  and  report  whether  labor 
and  supply  claimants,  or  the  holders  of  the 
"treasury  bonds"  and  ,warehouse  receipts 
(for  flour),  had  a  prior  lien  on  the  bonds  and 
flour.  The  commissioner  reported  against 
the  holders  of  the  "treasury  bonds"  and  of 
the  warehouse  receipts,  and  in  favor  of  the 
labor  and  supply  claimants,  and,  upon  ex- 
ceptions to  the  report,  the  court  overruled 
the  commissioner  in  so  far  as  he  gave  pri- 
ority to  the  lien  of  the  labor  and  supply 
claimants  on  the  "treasury  bonds,"  but  sus- 
tained and  confirmed  his  report  to  the  ex- 
tent that  It  gave  the  supply  lien  creditors  a 
paramount  lien  upon  the  flour  represented  by 
the  warehouse  receipts. 

Upon  appeal  by  the  Mlllhiser  Manufactur- 
ing Company  and  James  Kelster  from  the 
decrees  of  the  lower  court  In  respect  to  (1) 
the  wheat  represented  by  the  elevator  re- 
ceipts, and  (2)  the  "treasury  bonds,"  and  by 
tbe  cross-error  assigned,  under  rule  9,  by 
the  banks  holding  the  warehouse  receipts  for 
flour,  all  three  of  tbe  questions  above  refer- 
red to  are  presented  for  our  determination. 

The  case  has  been  argued  at  great  length, 
and  with  learning  and  ability,  though  tbe  ar- 
gument has  taken  a  much  wider  range  than 
is  necessary  to  a  decision  of  the  questions 
presented.  It  is  therefore  impossible,  with- 
in proper  limits,  to  review  all  the  collateral 
positions  taken,  or  to  trace  principles  re- 
motely bearing  upon  the  questions,  through 
the  wilderness  of  the  cases  cited.  Nor  is  it 
necessary. 

While  we  do  not  deem  it  at  all  material,  It 
Is  perhaps  worthy  of  mention  that  the  "treas- 
ury bonds"  were  issued  to  those  now  holding 
them  prior  to  the  furnishing  of  tbe  supplies 
by  appellants  for  which  they  assert  a  lien 
on  the  bonds  under  the  statute.  It  la  not 
questioned  that  the  bonds  were  acquired  by 
their  present  holders  in  good  faith  and  for 
value.  In  no  sense  whatever  were  those 
bonds  ever  the  property  of  tbe  Gallego  Mills 
Company.  Until  Issued  they  were  of  no 
value  and  represented  nothing,  and  after  is- 
sue they  only  became  a  part  of  its  obliga- 


tions and  Uabilltle&  Had  tbey  never  been 
issued,  and  remained  in  tbe  company's  pos- 
session until  after  the  supplies  had  been  fur- 
nished, the  supplymen  would  have  had  no 
Hen  on  them,  as  they  would  have  been  no 
part  of  the  company's  personal  property, 
subject  to  the  lien  of  supply  creditors 
When  tbey  were  in  fact  issued  and  negotiat- 
ed, then  the  holders  thereof  became  mort- 
gagees, and  as  such  are  expressly  protected 
by  the  terms  of  section  2485  of  the  Code  of 
18S7,  inasmuch  as  no  claim  for  supplies  bad 
been  asserted  by  appellants  under  the  stat- 
ute until  the  bonds  had  been  Issued  and 
transferred.  We  are  therefore  of  opinion 
that  the  lower  court  was  plainly  right  In  its 
decision  tlmt  the  holders  of  these  bonds  held 
title  thereto  paramount  to  any  Item  tbereoa 
in  favor  of  appellants. 

The  two  remaining  branches  of  the  case 
involve  a  question  as  to  the  proper  inter- 
pretation to  be  given  to  the  two  statutes— 
the  one,  section  1791  of  the  Code  of  1S87, 
concerning  warehouse  receipts;  and  the  oth- 
er, section  2485,  as  amended  February  13. 
1892  (Poll.  Supp.  p.  268),  as  to  supply  liens. 
Section  1791  is  as  follows: 

"Transfer  of  Receipts  Issued  by  Licensed 
Warehouses.  Warehouse  or  other  storage 
receipts,  with  the  word  "negotlahle'  plainly 
written  or  stamped  on  the  face  thereof.  Is- 
sued by  any  person  keeping  a  licensed  ware- 
house or  other  licensed  place  of  storage  In 
this  state  for  goods,  wares,  merchandise,  cot- 
ton, grain,  flour,  tobacco,  lumber,  iron,  or 
other  commodity  stored  with  such  person, 
shall  be  transferable  by  endorsement  and  de- 
livery, whether  the  property  specifled  In 
such  receipt  be  owned  by  the  person  issuing 
the  same  or  another;  and  any  person  to 
whom  such  receipt  Is  so  endorsed  and  deliv- 
ered shall  be  deemed  the  owner  of  tbe  piofi- 
erty  specifled  therein,  so  far  as  may  be  nec- 
essary to  give  effect  to  any  sale  to  snch 
person,  or  to  any  pledge  or  lien  for  his  ben- 
efit, created  or  secured  by  such  transfer, 
whether  the  receipt  or  endorsement  be  ad- 
mitted to  record  or  not,  subject,  however,  to 
storage  and  other  charges  of  the  person  keq|>- 
Ing  such  place  of  storage." 

Without  settiug  out  section  2485,  and  con- 
ceding for  the  purposes  of  this  case  that  It 
applies  to  a  corporation  duly  chart««d  for 
two  or  more  distinct  purxKises,  and  dohig 
business  under  authority  of  its  charter  (1) 
as  a  manufacturer  of  flour,  meal,  etc.,  and  (2) 
as  the  keeper  of  a  public  warehouse  for 
the  storing  of  goods  and  merchandise,  by 
this  statute  supply  creditors  have  a  Uen 
on  all  the  personal  property  of  such  a  cor- 
poration, except  that  forming  a  part  of  Its 
plant,  and  a  lien  on  all  the  real  property  of 
the  corporation,  whether  part  of  the  pUiut 
or  not,  subject  and  Inferior  to  any  Ueu  by 
deed  of  trust,  mortgage,  hypothecation,  sale, 
or  conveyance  executed  and  recorded  prior 
to  the  date  on  which  the  supplies  were  fur- 
nished; La,*  prior  Uen  on  aQ  tbe  property. 
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real  and  peraonal,  belongtng  to  tbe  corpora- 
tioo,  subject,  bowever,  to  licna  created  by 
deeds  or  Instnuuents  in  writing  properly  re- 
corded prior  to  the  date  of  the  supplies  fur- 
nished; also  upon  all  tbe  personal  property 
lit  the  company  not  used  in  the  plant  they 
have  a  prior  lien;  on  all  the  real  estate, 
whether  used  in  the  plant  or  not,  and  ap- 
parently on  all  tbe  personal  property  used 
*n  tbe  plant,  a  lien  inferior  to  a  lien  by  deed 
of  trust,  mortgage,  etc;  but  -whether  this 
lien  can  override  and  supplant  in  this  case 
tbe  right  of  the  holders  of  the  elevator  cer- 
tificates and  warehouse  receipts,  in  respect 
to  tbe  property  represented  by  tbe  certif- 
icates and  receipts,  respectively,  must  depend 
upon  the  interpretation  to  be  given  to  sec- 
tion 1791  of  the  Code,  supra.  That  section 
and  the  other  sections  of  chapter  82  of  the 
Code  of  1887  are  In  pari  materia,  and  there- 
fore tbe  chanter  is  to  be  considered  in  its 
entirety,  In  order  to  gather  tbe  true  intent 
of  the  lawmakers. 

Section  1792,  as  it  originally  appeared  In 
tbe  Code,  simply  provided  against  the  issue 
of  any  warehouse  or  other  storage  receipt 
unless  the  proi)erty  therein  mentioned  shall 
t>e  actually  In  store,  and  against  the  Issuance 
of  receipts  In  duplicate.  As  amended  by 
Acts  1895-96,  p.  516  (FolL  Supp.  p.  216), 
this  section  (1792)  provides  that  no  person 
shall  issue  any  such  licensed  warehouse  or 
other  licensed  storage  receipt  unless  he  be 
the  keeper  of  a  regularly  licensed  warehouse 
or  other  licensed  place  of  storage  in  this 
state  for  goods,  wares,  merchandise,  eto., 
stored  with  such  person,  and  shall  have  paid 
to  the  commonwealth  tbe  tax  for  such  li- 
cense, and  unless  tbe  property  therein  men- 
tioned be  actually  in  store,  etc.,  and  further 
providing  that  "It  shall  be  thfe  duty  of  such 
person  keeping  such  licensed  warehouse  or 
•  licensed  place  of  storage  to  cause  to  be  posted 
prominently  over  the  door  of  his  place  of 
business  a  sign  indicating  that  such  ware- 
bouse  or  place  of  storage  is  duly  licensed; 
and  such  person  shall  also  cause  to  be  writ- 
ten or  stamped  in  plain  letters  upon  the  bill 
heads  and  envelopes  used  by  him  in  said 
business  words  Indicating  that  the  warehouse 
or  place  of  storage  kept  by  him  Is  duly 
licensed.  Any  person  violating  the  provi- 
sion of  this  act  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  fined," 
etc.  Section  1793  contains  a  prohibition 
against  the  sale  by  a  warehouseman,  or  the 
removal  of  the  property  beyond  his  control 
without  tbe  surrender  of  the  storage  receipt 
therefor.  Section  1794  declares  tbe  delivery 
of  grain  to  a  warehouseman  to  be  a  bail- 
ment, and  not  a  sale,  although  the  grain  may 
be  mixed  with  other  grain  belonging  to  the 
warehouseman  or  other  person.  Section  1795 
declares  fraudulent  removal  of  the  property 
stored  to  be  larceny,  and  section  1796  de- 
flues  forgery  of  a  warehouse  receipt,  and 
prescribes  tbe  penalty  therefor. 

Now,  if  tbls  statute  is  to  be  construed  as 


abrogating  tbe  common  law  concerning  ware- 
house and  other  storage  receipts,  then  this 
case  is  with  appellants  In  respect  to  the  ele- 
vator certlflcatea  and  warehouse  receipts, 
as  it  is  not  pretended  that  either  tbe  ele- 
vator or  tbe  warehouse  is  conducted  as  a 
licensed  warehouse  under  the  statute  (chap- 
ter 82,  supra).  In  other  wwds,  if  tbe  effect 
of  this  statute  is  to  render  all  warehouse 
or  other  storage  certificates  or  receipts  is- 
sued by  a  warehouseman,  or  others  keeping 
a  place  for  the  storage  of  goods,  wares,  mer- 
chandise, etc.,  who  have  not  complied  with 
tbe  provisions  of  section  1791  et  seq.  of 
chapter  82,  Ineffectual  to  pass  to  the  bolder 
of  such  certificate  or  receipt  the  legal  right 
and  title  to  and  the  possession  of  the  prop- 
erty specified  therein,  as  at  common  law,  the 
title  to  and  possession  of  the  wheat  rep- 
resented by  the  elevator  certificates,  and  the 
flour  represented  by  tbe  warehouse  receipts, 
in  question  here,  remained  with  the  Gallego 
Mills  Company,  so  far  as  the  appellants  are 
concerned,  and  their  supply  Hens,  by  virtue 
of  sections  2485  and  2486  of  tbe  Code  of 
1887,  attached  thereto,  and  as  a  prior  lien 
thereon. 

We  give  here  tbe  form  of  tbe  elevator  cei>- 
tiflcates,  BO  far  as  material,  and  of  the  ware- 
bouse  receipts,  in  question,  copied  Into  the 
record;  tbe  others  as  agreed,  being  of  tbe 
same  tenor  and  effect: 

"Richmond  Elevator,  Kicbmond,  Va., 
"Jan.  21, 1896. 
"Received  In  store  from  B.  &  O.  No.  36,- 
896,  eight  hundred  and  thirty  and  »«/«o 
bushels  of  No.  3  spring  wheat,  subject  to  the 
order  hereon  of  Mr.  R.  H.  Gray,  agent  ^.  & 
P.,  and  surrender  of  tbls  receipt  and  pay- 
ment of  charges. 

"And  it  is  agreed  by  the  bolder  of  tbls  re- 
ceipt that  the  grain  herein  mentioned  may 
be  stored  with  other  grain  of  tbe  same  qual- 
ity by  inspection,"  eta,  "*  *  •  at  owner's 
risk.  T.  C.  Malford.  Manager. 

"W.  B.  Waldron,  Agent" 

"The  Gallego  Mills  Company,  Richmond,  Vir- 
ginia.   Warehouse  Receipts. 
"No.  412. 

"We  have  tbls  day  received  In  store  for 
and  on  account  of  Union  Bank,  Richmond, 
Va.,  one  hundred  (100)  (Patent  Marked  21,- 
839)  Barrels  Flour,  to  be  held  subject  to  the 
order  of  said  Bank,  and  to  be  delivered  only 
on  tbe  surrender  of  this  receipt 
"The  Gallego  Mills  Company, 
"0.  L.  Todd,  President 
"H.  D.  Riddick,  Shipping  Clerk, 
"Grain  Receiver." 

The  flour  represented  by  the  warehouse  re- 
ceipts was,  as  we  have  seen,  stored  in  tbe 
warehouse  of  the  Gallego  Mills  Company, 
owned  and  k^t  by  the  company  under  au- 
thority of  Its  charter,  and  the  wheat  repre- 
sented by  tbe  elevator  receipts  was  stored 
in  the  Chesapeake  ft  Ohio  elevator  buiiding 
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in tbe  city  of  Richmond,  run  as  a  station  of 
tbe  Chesapeake  &  Ohio  Railway  Company, 
the  successor  In  title  to  the  property  and 
franchises  of  the  Louisa  Railroad  Company, 
whose  charter  authorized  the  company  to 
hare  warehouses,  depots,  etc.  So  that  the 
Gallego  Mills  Company  conducted  a  public 
warehouse  for  the  storage  of  goods,  wares, 
and  merchandise,  separate  and  distinct  from 
Its  establishment  as  a  manufacturer  of  flour, 
meal,  ■jtc,  under  authority  of  its  charter; 
and  the  Chesapeake  &  Ohio  Railway  Com- 
pany, pursuant  tO  Its  charter  powers,  con- 
ducts Its  elevator  In  the  city  of  Richmond 
as  a  public  depository— a  depot  or  warehouse 
for  the  storage  of  grain  committed  to  Its 
keeping.  The  fact  that  the  Gallego  Mills 
Company  did  not  happen  to  store  In  Its  ware- 
house the  goods  of  other  merchants  and 
manufacturers,  but  stored  alone,  as  seems  to 
have  been  the  case,  the  products  of  the 
business  conducted  by  It  as  a  milling  con- 
cern, which  had  been  sold  or  pledged  and 
transferred  both  as  to  title  and  possession.  Is, 
as  we  think,  wholly  immaterial,  and  can 
bare  no  bearing  upon  the  right  of  the  hold- 
ers of  the  warehouse  receipts  for  tbe  flour 
in  question  "to  be  delivered  only  on  the  sur- 
render of  the  receipt" 

When  tbe  learned  chancellor  below  sus- 
tained the  right  of  the  holders  of  the  ele-. 
vator  certificates  to  the  wheat  represented 
by  them,  the  right  of  the  holders  of  the 
warehouse  receipts  to  the  flour  they  repre- 
sented should  also  have  been  upheld.  Both 
are,  to  all  Intents  and  purposes,  warehouse 
receipts,  according  to  the  common  law;  and 
each  Is  an  acknowledgment  by  tbe  issuer 
that*  he  holds  the  goods  of  the  depositor, 
which  he  will  deliver  upon  the  order  of  the 
depositor  or  upon  the  surrender  of  tbe  re- 
ceipt The  purchaser  of  such  a  receipt,  or 
the  lender  of  money  upon  it  as  collateral, 
gets  the  legal  title  to  and  the  possession  of 
the  goods.  If  it  was  so  Intended  by  the  de- 
positor of  the  goods  and  the  Issuer  of  the  re- 
ceipt when  the  deposit  was  made  and  tbe 
receipt  Issued.  2  Dan.  on  Neg.  Inst  (5th 
Ed.)  p.  743;  Citizens'  Banking  Co.  v.  Pea- 
cock, etc.,  infra;  Alabama  State  Bk.  v. 
Barnes,  82  Ala.  615,  2  South.  349;  Kavanagh 
v.  Railroad  Co.,  78  Ga.  274,  2  S.  B.  636; 
McEwen  v.  R.  Co.,  33  Ind.  877,  378,  5  Am. 
Rep.  216;  Halllday  v.  Hamilton,  11  Wail. 
500,  20  L.  Ed.  214;  Means  v.  Bank,  146 
U.  S.  620,  13  Sup.  Ct  186,  36  L.  Ed.  1107; 
Rice  V.  Cutler,  17  Wis.  362,  84  Am.  Dec.  747; 
Rosenham  v.  Batjer,  154  Pa.  544.  25  Atl.  754; 
Gibson  V.  Bank,  11  Ohio  St  317;  Kimberly 
V.  Patchln,  19  N.  T.  330,  76  Am.  Dec.  334; 
Bank  v.  Wilder,  34  Minn.  149,  24  N.  W.  699; 
Fidelity  Co.  v.  Roanoke  Iron  Co.,  Infra. 

In  Alabama  State  Bank  v.  Barnes,  supra. 
It  Is  said:  "It  may  be  regarded  as  now  set- 
tled that  a  warehouseman  having  property 
of  his  own  stored  in  his  warehouse  may.  In 
tbe  absence  of  statutory  enactments,  issue 
lecelpts  therefor,  and  pledge  the  property  as 


collateral  security  for  his  own  debt  by  tlie 
delivery  of  said  receipts."  See,  also.  Bank 
V.  Hibbard,  48  Mich.  118,  11  N.  W.  834,  42 
Am.  Rep.  465;  Cochran  v.  Rlpy,  13  Bash, 
495;  Parshall  v.  Eggert,  54  N.  T.  18;  Smith  v. 
Capital  Co.  Elevator  (Kan.  App.)  58  Pac.  483; 
Norwegian  Plow  Co.  v.  Hanthom,  71  Wis. 
629,  37  N.  W.  825;  Broadwell  v.  Howard,  TJ 
111.  305;    Nat  Bank  v.  Wilder,  supra. 

A  place  adapted  to  the  reception  and  stor- 
age of  goods  and  merchandise  is  a  warehouse 
at  common  law.    Bonvler's  L.  D.  1211. 

In  Citizens'  Banking  Co.  r.  Peacock  et  aL, 
103  6a.  171,  28  S.  E.  752,  the  form  of  the 
warehouse  receipt  under  consideration  con- 
tained a  stipulation  that  the  cotton  represent- 
ed was  "subject  to  the  presentation  of  this 
receipt  only  on  paying  customary  expenses 
and  all  advances,  acts  of  Providence  and 
fire  excepted,"  and  it  was  held  that  this 
stipulation  made  the  cotton  represented  by 
the  receipt  the  property  and  subject  to  the 
control  of  a  bona  fide  holder  of  the  receipt 
The  opinion  says:  "Such  a  i>aper,  while  not 
made  negotiable  by  our  law,  is  quasi  ne- 
gotiable, and  may  pass  from  hand  to  band 
by  delivery,  because  of  the  fact  that  by  ex- 
press stipulation,  delivery  of  the  cotton 
which  It  represents  is  made  subject  to  pres- 
entation of  the  receipt." 

Colebrook,  In  his  work  on  Collateral  Se- 
curities, quoted  with  approval  In  tbe  case 
just  referred  to  (section  413),  says:  "The 
transfer  for  value,  as  collateral  security,  of 
warehouse  receipts,  by  Indorsement  and  de- 
livery, or  by  delivery  only,  where  such  re- 
ceipts are  made  payable  to  'holder,'  or  'only 
upon  return  of  this  receipt,'  vests  the  legal 
title  and  possession  of  the  property  In  the 
pledgee,  and  is  equivalent  to  an  actual  de- 
livery of  the  property." 

Again,  It  Is  said  In  Citizens'  Banking  Co. 
V.  Peacock  et  al.,  supra:  "Where  a  warehouse 
receipt  In  the  form  of  those  which  were  in 
evidence  in  this  case,  Is  delivered  as  collat- 
eral security  to  another  person  to  be  held 
as  a  pledge  for  the  payment  of  a  debt,  the 
effect  of  such  delivery  is  to  constitute  the 
warehouseman  tbe  bailee  of  the  person  r^ 
celvlng  such  receipt  in  "pledge;  and  thia  Is 
true  although  the  warehouseman  has  no  no- 
tice of  the  transfer.  Coleb.  Coll.  {  413,  and 
authorities  cited  under  note  2.  This  Is  so 
from  the  nature  of  the  contract  entered  into 
originally,  between  tbe  depositor  and  the 
warehouseman,  and  because  the  property 
passes  by  the  transfer  to  the  pledgee  under 
tbe  law  merchant  independently  of  any  stat- 
ute." In  that  case  Rice  v.  Cutler,  supra.  Is 
cited,  wherein  It  was  held  that  "even  where, 
in  the  language  of  the  statute,  such  receipt 
may  be  transferred  by  indorsement  and  de- 
livery, the  provision  is  regarded  as  permissive 
only,  and  is  without  effect  upon  the  right  to 
transfer  by  deliveiy  existing  independently 
of  the  statute." 

In  the  leading  case  of  Olbson  ▼.  Stevens, 
8  How.  384,  12  U  Ed.  1123,  Chief  Justice 
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Taney,  delivering  the  opinion  of  tbe  court, 
said:  "The  transaction,  therefore,  being  In 
tbe  usual  course  of  trade,  and  free  from  all 
suspicion  of  bad  faith  on  the  part  of  the 
plalntifT,  the  question  to  be  decided  Is,  what 
was  the  legal  effect  of  the  indorsement  and 
delivery  of  the  warehouse  documents  In  con- 
sideration of  the  advance  of  money  he  then 
made  to  McQueen  &  McKay?  In  the  opinion 
of  the  court.  It  transferred  to  him  the  legal 
title  and  constructive  possession  of  the  prop- 
erty, and  the  warehouseman  from  the  time  of 
this  transfer  became  his  bailees,  and  held 
the  pork  and  flour  for  blm.  The  delivery  of 
the  evidence  of  title  and  tbe  orders  Indorsed 
upon  them  was  equivalent,  in  the  then  situ- 
ation of  the  property,  to  the  delivery  of  the 
property  itself.  This  mode  of  transfer  and 
delivery  has  been  sanctioned  In  analogous 
cases  by  the  courts  of  Justice  In  England  and 
this  country,  and  Is  absolutely  necessary  for 
the  purijoses  of  commerce.  •  *  •  Nor,  as 
respects  the  legal  title,  can  there  be  any  dis- 
tinction between  the  advance  made  by  Gib- 
son and  the  case  of  an  actual  purchaser,  and 
the  legal  title  was  conveyed  to  blm  to  pro- 
tect his  advances." 

That  case  has  been  frequently  cited  with 
approval  by  the  United  States  Suprenie 
Court,  as  well  as  by  the  courts  of  a  number 
of  the  states,  and  among  the  cases  referred 
to  are  Means  v.  Bank,  146  U.  S.  627,  13 
Suj.  Ct  188,  36  L.  Ed.  1107,  and  Merchants', 
etc..  Bank  v.  Hlbbard,  supra.  In  the  last- 
named  case,  wliloh  is  directly  In  point,  It  is 
held  that  *'a  warehouseman  having  property 
of  his  own  In  store  may  pass  title  to  it  by 
tbe  execution  and  delivery  of  an  ordinary 
warehouse  receipt  He  may  also  pledge  It 
by  such  a  receipt  to  secure  the  payment  ot 
Ilia  own  Indebtedness.  And  where  tbe  prop- 
erty Is  wheat,  the  pledge  Is  not  Inoperative 
by  reason  of  the  wheat  being  part  of  a  larger 
mass,  and  not  separated  or  distinguished 
when  the  receipt  is  given."  In  the  opinion 
by  Cooley,  J.,  It  Is  said:  "We  have  already 
said  that  It  Is  conceded  a  warehouseman 
may  transfer  title  to  property  in  his  ware- 
house by  the  delivery  of  the  customary  ware- 
bouse  receipt  In  such  cases  there  is  no 
constructive  delivery  of  the  property,  where- 
by to  perfect  the  sale,  except  such  as  is  im- 
plied from  the  delivery  of  the  receipt;  and 
where  the  property  represented  Is  only  part 
of  a  large  mass,  as  was  tbe  case  here,  there 
could  not  well  be  any  other  constructive 
delivery.  But  for  the  convenient  transaction 
of  the  commerce  of  the  country.  It  has  been 
found  necessary  to  recognize  and  sanction 
this  method  of  transfer,  and  vast  quantities 
of  grain  are  dally  sold  by  means  of  such  re- 
ceipt." 

That  eminent  Jurist,  discussing  in  the  same 
case  the  question  whether  a  constructive 
transfer  of  possession  that  is  recognized  In 
tbe  case  of  a  sale  should  be  held  Inoperative 
in  case  of  an  attempted  pledge,  says:  "If  a 
merchant  may  buy  grain  in  store,  and  receive 


transfer  of  title  in  a  warehouse  receipt,  he 
would  be  very  likely,  if  he  had  occasion  to 
receive  grain  In  pledge,  to -suppose  a  similar 
receipt  to  be  sufficient  for  that  purpose.  No 
reason  would  occur  to  him  why  It  should  be 
otherwise,  and  this  because  there  would  in 
fact  be  no  reason,  except  one  purely  techni- 
cal, depending  on  nice  legal  distinctions. 
When  ttiat  is  found  to  be  the  case,  any  pro- 
position to  establish  a  distinction  should  be 
rejected,  decisively  and  without  hesitation, 
for  the  laws  of  trade  are  made  and  exist 
for  the  protection  and  convenience  of  trade, 
and  they  should  not  tolerate  rules  which 
have  the  effect  to  border  the  chambers  of 
commerce  with  legal  pitfalls." 

Miller,  J.,  in  McNeil  v.  Hill,  1  Woolw.,  at 
page  97,  Fed.  Cas.  No.  8,914,  states  the  law 
as  to  warehouse  receipts  as  follows:  "In- 
struments of  this  kind  are  sul  generis.  From 
long  use  in  trade  they  have  come  to  have 
among  commercial  men  a  well-understood 
meaning,  and  the  Indorsement  or  assignment 
of  tliem  as  absolutely  transfers  the  general 
property  as  would  a  bill  of  sale." 

The  doctrln^  upheld  by  the  preceding  au 
tborltles,  that  a  warehouse  receipt  vests  in  a 
bona  fide  purchaser  of  It  for  value,  or  in  a 
bona  fide  pledgee  for  value,  the  legal  title 
to  and  possession  of  the  property  represent- 
ed by  the  receipt  rests  not  upon  the  theory 
of  a  symbolical  delivery  of  the  property,  but 
upon  the  principles  of  equitable  estoppel, 
whereby  one  who  has  armed  another  with 
such  Indfda  of  title  to  the  property  that  ho 
may  deceive  innocent  third  parties,  and 
make  them  believe  he  is  the  real  owner,  wilt 
be  estopped  to  set  up  any  claim  of  title  to 
the  property  as  against  one  who  Is  a  bonu 
fide  purchaser  of  it  without  notice.  This 
doctrine  was  enunciated  In  Wright  v.  Camp- 
bell, 4  Burrows,  2046,  received  pronounced 
Judicial  sanction  in  the  case  of  LIckbarrow  v. 
Mason,  2  Dumford  &  East.  63,  2  Smith's  L. 
C.  (9tb  Ed.)  1015  et  seq.,  repeatedly  cited 
with  approval,  and  never  criticised,  so  far  as 
we  bave  been  able  to  find,  by  text-writers, 
as  well  as  In  the  decided  cases.  See,  also, 
McNeil  V.  Bank,  46  N.  Y.  325,  7  Am.  Rep. 
341,  where  the  doctrine  Is  elucidated,  and  a 
very  instructive  opinion  delivered. 

Having  considered  the  nature  and  effect  of 
the  warehouse  receipts  and  elevator  certifl- 
cates  involved  in  this  case,  and  reached  the 
conclusion  that  they,  like  a  bill  of  lading,  nt 
common  law,  represent  the  goods  therein, 
and  the  transfer  of  the  ownership  as  well 
as  the  right  of  possession  Is  made  as  effect- 
ually by  their  transfer  and  delivery  as  It 
can  be  by  a  physical  delivery  of  the  goods, 
we  are  brought  directly  to  the  question  wheth- 
er or  not  chapter  82  of  the  Code  abrogates 
the  common  law  with  respect  to  such  re- 
ceipts or  certificates,  and  Invalidates  them, 
and  all  of  like  character,  where  not  Issued 
by  a  licensed  warehouse,  whose  owner  or 
proprietor  has  complied  with  the  statute. 

At  an  early  day  in  England,  statutes  were 
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enacted  wUcb  greatly  enlarged  the  effect 
of  such  ingtruments;  and  in  Virginia,  by  the 
act  of  1874  (Acts  1874,  p.  233,  c.  211),  they 
were  made  negotiable,  under  certain  rules 
and  regulations,  and  In  some  of  the  other 
states  they  are  negotiable  by  indorsement 
and  delivery;  but  we  have  been  unable  to 
find  any  case  holding  that,  by  reason  of  the 
statute  enlarging  the  effect  of  such  instru- 
ments, their  quasi  negotiability  is  destroyed, 
and  that  their  transfer  and  delivery  do  not 
vest  in  a  bona  fide  holder  for  value  the  own- 
ership and  right  of  possession  of  the  goods 
they  represent,  where  it  is  stated  on  the  re- 
ceipt that  the  goods  stored  are  to  be  deliver- 
ed "only  on  the  surrender  of  this  receipt," 
or  upon  the  "surrender  of  this  receipt,"  etc. 

Section  1791  and  other  sections  of  chap- 
ter 82  of  the  Code  originated  in  the  act  of 
April  16,  1874,  supra,  the  title  of  which  is, 
"Au  act  to  prescribe  how  hypothecation  of 
products  and  commodities  shall  be  made,  and 
to  prohibit  the  hypothecation  of  consignment 
except  on  conditions."  Chapter  82  is  under 
the  head,  "of  Warehouse  and  Storage  Re- 
ceipts," and  the  title  to  section  1792,  as 
amended  by  the  act  of  February  27,  1896 
(Acts  1895-96,  p.  536),  is,  "When  Receipts 
not  to  be  Issued;  Duplicate  Receipts"— and 
provides  that  no  person  shall  issue  any  such 
licensed  warehouse  or  other  licensed  storage 
receipt  unless  he  be  the  keeper  of  a  regular- 
ly licensed  warehouse  or  other  licensed  place 
of  storage  In  this  state  for  goods,  wares, 
merchandise,  etc.,  or  other  commodity  stored 
with  such  person,  and  shall  have  duly  paid 
to  the  commonwealth  the  tax  for  such  li- 
cense, and  unless  the  property  therein  men- 
tioned shall  be  actually  In  store,  etc. 

This  is  all  that  there  Is  In  the  statute 
which  could  be  Interpreted  as  abrogating  the 
common  law  with  respect  to  warehouse  and 
other  storage  receipts  issued  by  a  person  or 
corporation  other  than  a  licensed  warehouse 
keeper  who  had  compiled  with  the  provisions 
of  the  statute. 

"Not  merely  does  an  old  statute  give  place 
to  a  new  one,  but,  where  the  common  law 
and  the  statute  differ,  the  common  law  gives 
place  to  the  statute,  if  expressed  In  negative 
terms.  And  in  like  manner  an  ancient  cus- 
tom may  be  abrogated  and  destroyed  by 
the  express  provisions  of  a  statute,  or  where 
Inconsistent  with  and  repugnant  to  its  posi- 
tive language.  But  the  law  and  customs  of 
England  cannot  be  changed  without  an  act 
of  Parliament,  for  this:  that  the  law  of 
England  is  the  Inheritance  of  the  subject, 
which  be  cannot  be  deprived  of  without  his 
assent  In  Parliament 

"Statutes,  however,  are  not  presumed  to 
make  any  alteration  In  the  common  law,  fur- 
ther or  otherwise  than  the  act  does  expressly 
declare.  Therefore,  In  all  general  matters, 
the  law  presumes  the  act  did  not  intend  to 
make  any  alteration,  for,  if  Parliament  had 
bad  that  design,  they  would  have  expressed 
it  In  the  act."  Broom's  L.  M.  (7th  Ed.)  32, 
88,  and  authorities  dted. 


In  Jackson  t.  Bradt,  2  Calnes,  169,  Chan 
cellor  Kent  delivering  the  opinion.  It  was 
held  that  if  a  statute,  without  any  negative 
words,  declare  that  all  former  deeds  shall 
have  in  evidence  a  certain  effect,  "provided" 
such  and  such  requisites  are  complied  with, 
this  does  not  prevent  their  being  used  as 
testimony  In  the  same  manner  as  if  the  act 
had  never  been  passed. 

Courts  have  held  certain  Instruments  nego- 
tiable, "transferable  by  delivery,"  and  "pay- 
able to  such  person  as  may  from  time  to  time 
be  the  holder,"  although  they  did  not  con- 
form to  the  statute  prescribing  the  qualities 
and  Incidents  of  commercial  paper,  and  that 
to  them  must  be  applied  "the  principles 
which  belonged  to  bills  of  exchange  and  ne- 
gotiable notes."  Arents  r.  (Commonwealth, 
18  Grat  750;  Hartman  v.  Greenhow,  102  U. 
S.  672,  26  L.  Ed.  271 ;  McGabey  v.  State  of 
Virginia,  135  U.  S.  662,  10  Sup.  Ct  072,  34 
li.  Ed.  304;  Polndexter  v.  Greenhow,  114  U. 
S.  270,  6  Sup.  Ct  903,  962,  29  L.  Ed.  185. 

In  Ala.  St  Bank  v.  Barnes,  supra,  the  con- 
tention was  made  that,  as  the  receipt  given 
by  a  warehouseman  for  his  own  cotton  was 
not  Indorsed  as  provided  by  statute.  It  did 
not  convey  title  or  confer  a  special  property 
or-  operate  a  constructive  ie\l\eacs  of  posses- 
sion of  the  cotton;  and  the  court  held  that 
under  the  statute,  as  construed  by  former 
decisions,  an  indorsement  of  the  receipt  was 
necessary  to  convey  the  legal  title,  bnt  the 
opinion  proceeds:  "The  section  Is  enabling, 
and  was  specially  designed  to  provide  the 
mode,  in  respect  to  snch  documents,  of  pass- 
ing the  legal  title,  so  as  to  enable  the  real 
owner  to  prosecute  an  action  thereon  In  his 
own  name.  So  far  as  it  relates  to  the  passing 
of  the  title  by  the  delivery  of  warehouse  re- 
ceipts and  similar  documents,  the  statnte  is 
an  innovation  on  the  mercantile  law,  and 
will  not  be  construed  as  abrogating  or  modi- 
fying It,  further  than  is  expressed,  or  Is  abso- 
lutely required  to  effectuate  the  purposes. 
By  section  6  of  the  act  (Acts  1880-81,  p.  134), 

•  •  *  being  the  other  statute  relied  on, 
warehouse  receipts  given  for  cotton  may  be 
transferred  by  Indorsement;  and  any  person 
to  whom  it  may  he  eo  transferred  shall  be 
deemed  and  taken  to  l>e  the  owner  of  the 
property,  so  far  as  to  give  validity  to  any 
pledge,  lien,  or  transfer  made  or  created  by 
such  person;  and  no  cotton  shall  be  delivered 
except  on  surrender  and  cancellation  of  the 
original  receipt,  or  the  Indorsement  thereon 
of  the  delivery  In  case  of  partial  delivery. 

•  •  *  This  statute  does  not  imperatively 
require  Indorsement  The  Intention  is  to 
protect  the  warehouseman  against  a  mistake 
or  wrongful  delivery,  and  to  protect  the  hold- 
er for  value  of  such  Indorsed  receipts  against 
latent  equities  and  rights.  The  statute,  being 
permissive,  does  not  prevent  the  passing  of 
title  and  delivery  of  possession  in  any  mode 
previously  effectual.    •    •    •" 

Certain  sections  of  the  (^de,  as  amended 
from  time  to  time,  prescribe  the  mode  of 
applying  for  license  to  transact  business  in 
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this  Btate,  the  amount  to  be  paid  as  a  condi- 
tion precedent  to  the  right  to  transact  a  busi- 
ness requiring  a  license,  and  the  punishment 
for  conducting  such  business  without  a  li- 
cense; but  we  know  of  no  principle  of  law 
which  invalidates  negotiable  paper  in  the 
hands  of  a  bona  fide  holder  merely  because  it 
was  issued  by  a  person  or  corporation  In  the 
conduct  of  a  business  without  conforming 
to  the  proTlsions  of  the  statutes  prescribing 
the  license  necessary  as  a  condition  prece- 
dent to  the  transaction  of  the  business,  and 
the  manner  in  which  It  Is  to  be  conducted,  or 
that  renders  Ineffectual  and  void  the  title  to 
property  which  such  person  or  corporation 
so  in  default  may  have  sold  and  delivered 
to  Innocent  persons.  If  such  person  or  corpo- 
ration has  so  offended  against  the  license 
laws,  It  Is  a  matter  between  the  ofiTender  and 
the  commouwealth,  punishment  for  which 
la  prescribed,  but  Innocent  persons  who  may 
have  dealt  with  the  offender  cannot  be  made 
to  suffer  because  of  bis  dereliction. 

In  Eastern  B.  &  L.  Ass'n  v.  Snyder,  98 
Va.  710,  37  S.  E.  208,  this  court  held:  "Al- 
though an  act  of  assembly  makes  It  a  misde- 
meanor for  an  agent,  officer,  or  employs  of 
certain  foreign  corporations  to  do  business 
In  this  state,  without  complying  with  the 
provisions  of  the  act,  contracts  made  with 
such  corporations  In  violation  of  such  act 
will  not  be  declared  void,  but  will  be  en- 
forced, in  the  absence  of  any  evidence  of 
Intention  on  the  part  of  the  Legislature  that 
such  contracts  should  be  void." 

Our  conclaslon  upon  this  branch  of  the 
case  is  that  the  holdera  of  the  warehouse  re- 
ceipts and  elevator  certlflcates  took  by  the 
transfer  and  delivery  of  the  receipts  or  cer- 
tiBcates  the  legal  right  to  and  possession 
of  the  property  they  respectively  represent, 
the  Gallego  Mills  Company  retaining  but  am 
equitable  interest  in  the  surplus,  if  any  re- 
main after  satisfying  the  claims  of  such  hold- 
ers; and  the  only  remaining  question  Is,  do 
the  supply  lien  claims  asserted  by  appellants 
under  sections  2485  and  248ft,  override  the 
right  to  and  possession  of  the  property  rep- 
resented by  tl>e  receipts  and  certlflcates,  and 
vested  in  the  appellees  as  the  holders  there- 
of? 

It  will  not  be  contended  that  the  registry 
laws  of  the  state  have  any  application  to  a 
sale  and  delivery  of  personal  property,  and 
the  question  of  "priority"  can  only  arise  be- 
tween claimants  asserting  a  Uen  upon  the 
property'  of  their  debtor. 

It  is  not  liens  that  the  appellees  are  as- 
serting upon  the  flour  and  wheat  In  ques- 
tion, but  the  legal  tide— the  right  of  prop- 
erty made  complete  by  possession,  and  for 
value.  In  due  course  of  trade. 

In  Va.  Del.  Co.  v.  Orozer  Iron  Co.,  90  Va. 
126,  17  S.  a  806,  44  Am.  St  Rep.  893,  cited 
for  appellants,  the  controversy  was  between 
"supply  creditors"  and  mortgage  bondhold- 
ers of  the  Roanoke  Rolling  Mills  Company,' 
and  the  only  point  decided  of  interest  here, 


or  having  any  bearing  on  the  case  In  band, 
is  that  section  2485  of  the  Code,  as  originally 
enacted,  was  not  contrary  to  amendment  14 
to  the  Constitution  of  the  United  States,  as 
being  fecial  and  class  legislation.  The  cor- 
rectness of  that  decision  we  have  no  occa- 
sion to  question. 

In  Fidelity  Ins.,  Trust  &  Safe  Deposit  Oo. 
V.  Roanoke  I.  Co.,  81  Ted.  439,  section  2485, 
supra,  as  amended  (Acts  1891-92),  came  un- 
der review  of  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Vhrglnla. 
In  that  case,  Crocker  Bros.,  iron  brokers  of 
New  York,  made  advances  upon  iron  manu- 
factured by  the  Iron  company,  which  iron 
was  marked  and  stored  in  the  name  of  Crock- 
er Bros,  upon  a  lot  in  Roanoke.  Certain 
creditors  of  the  iron  company  asserted  a 
lien  upon  this  Iron  for  supplies  imder  sec- 
tions 2485  and  2486  of  the  Code  of  1887, 
and  the  question  was  directiy  presented 
whether  this  iron  was  a  part  of  the  personal 
property  of  the  Roanoke  Iron  Company, 
"other  than  that  forming  a  part  of  Its  plant," 
and,  as  such,  subject  to  a  lien  in  favor  of 
the  supply  claimants.  And  while  accepting 
as  a  correct  Interpretation  the  view  taken 
In  Va.  Del.  Co.  v.  Crozer  I.  Co.,  supra,  that 
section  2485  did  not  contravene  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  as  special  or  class  legislation,  the 
opinion  by-  SImonton,  J.,  concurred  in  by 
Paul,  J.,  says:  "It  Is  evident,  from  the  rea- 
son of  the  thing  and  from  the  words  of  the 
statute,  that  no  Uen-  can  be  acquired  by  any 
person  furnishing  supplies  until  he  has  fur- 
nished the  supplies,  and  then  the  Uen  can 
only  attach  on  the  property  at  the  time 
and  thereafter  the  property  of  the  company. 
If,  therefore,  this  property  ceased  to  be  the 
property  of  the  Roanoke  Iron  Company  be- 
fore the  supplies  were  furnlslied,  clearly  there 
Is  no  lien.  This  iron  was  transferred  from 
the  possession  of  the  Roanoke  Iron  Compa- 
ny and  delivered  to  Crocker  Bros.,  with  a  bill 
of  lading,  which  was  a  muniment  of  tiUe. 
Means  v.  Bank,  146  U.  S.  627  [18  Sup.  Ct 
186,  36  L.  Ed.  1107].  Thereafter  the  h-on 
passed  to  them.  Under  the  terms  of  the 
contract  appearing  in  the  letter  quoted  above, 
no  provision  was  made  for  the  return  of 
the  iron  in  specie,  In  whole  or  In  part,  to 
the  Iron  company.  It  was  to  be  held  by 
Crocker  Bros.,  to  be  sold  by  them,  to  be 
kept  in  their  actual  iwssesslon,  and  so  ready 
for  delivery.  The  flnt  proceeds  of  the  sale 
were  to  go  to  theh:  advances;  then  all  char- 
ges were  to  be  deducted;  and,  after  an  ac- 
count for  these  was  made  up,  then  the  Iron 
company  had  a  right  to  the  net  balance,  if 
any.  Kvea  were  this  the  ordinary  case  of 
a  consignment  to  a  factor  selling  under  a 
del  credere  conimlsslon,  the  title  to  the  Iron 
would  have  passed  to  Crocker  Bros.,  and 
out  of  the  Iron  company.  •  •  •  But  In 
the  present  case  the  Iron  was  delivered  to 
Crocker  Bros,  for  the  purpose  of  obtaining  a 
loan  of  money.    It  was  delivered  with  the 
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formality  for  the  passage  of  the  legal  as 
well  as  the  beneficial  title  to  Crocker  Bros. 
True,  sales  of  It  were  to  follow,  not,  however, 
under  the  direction  of  and  for  the  benelit  of 
the  Roanoke  Iron  Company,  but  under  the 
control  and  direction  of,  and  to  reimburse, 
Crocker  Bros.  Over  these  sales  no  control 
whatever  was  reserved  to  the  Iron  com- 
pany. There  Is  some  ambiguity  In  the  con- 
tract, upon  the  question  whether  Crocker 
Bros,  could  look  to  any  other  means  of  re- 
imbursement than  these  sales.  What  of  the 
property,  then,  was  left  In  the  Roanoke  Iron 
Co.?  It  bad  the  right  to  an  account  from 
Crocker  Bros.,  and  on  such  account  a  de- 
mand for  the  balance  of  money  appearing 
due  thereon— the  balance,  a  result  after  re- 
imbursing the  loans  and  payment  of  ex- 
penses. That  is  the  only  Interest  the  Iron 
company  had  In  the  transaction." 

There  was  another  branch  of  that  case.  In 
which  the  controversy  was  between  the  Phila- 
delphia Warehouse  Company  asserting  a  lien 
on  several  thousand  tons  of  pig  iron  and  muck 
bar,  of  the  product  of  the  Roanoke  Iron  Com- 
pany, and  "supply  creditors,"  the  former 
claiming  a  prior  lien  on  the  Iron  for  advances 
or  loans  to  the  iron  company  under  a  general 
contract;  but  it  was  held  that  the  "supply 
creditors"  had  the  prior  lien,  because  the 
Philadelphia  Warehouse  Company  did  not 
have  the  legal  title  to  and  possession  of  the 
property  before  the  supply  liens  attached;  the 
possession  being  with  the  Iron  company,  with 
a  reserved  right  In  its  contract  with  the  ware- 
house company  to  sell  the  iron  at  will,  pro- 
vided only  that  it  replaced  the  iron  eaii  from 
time  to  time  with  other  Iron  of  like  quality 
and  quantity.  This  was  properly  regarded  as 
a  mere  contract  for  the  loan  of  money,  secur- 
ed by  a  lien  on  personal  property,  and  not  as 
a  sale  and  delivery  of  the  property. 

It  is  obvious  that  the  decision  of  the  court 
in  the  first  branch  of  the  case,  to  the  efTect 
that  Crocker  Bros.,  by  virtue  of  the  bill  of 
lading  or  storage  receipt  they  held,  had  title 
to  the  iron  it  represented,  superior  to  any  lien 
the  supply  creditors  bad  under  the  statute, 
does  not  rest  upon  compliance  with  the  pro- 
visions of  chapter  82  of  the  Code,  supra,  aa 
to  licensed  warehouses,  etc.,  but  upon  the 
-common-law  validity  and  effect  of  bills  of 
lading,  warehouse,  and  other  storage  receipts, 
upholding  the  doctrine  that  the  bona  fide  trans- 
fer and  delivery  for  value  of  such  an  instru- 
ment vests  in  the  holder  thereof  the  legal 
title  to  and  possession  of  the  property  the  In- 
strument represents,  and  it  could  not  there- 
after be  made  subject  to  a  lien  in  favor  of 
supply  claimants  or  attaching  creditors. 

While  it  is  doubtless  true,  as  claimed  in  the 
argument  of  the  case  for  appellants,  that.  In 
the  enactment  of  the  labor  and  supply  lien 
statute  under  consideration,  the  Legislature 
had  in  view  the  twofold  purpose,  first,  to  "in- 
crease the  Industries  of  the  state,  develop  its 
resources,  and  add  to  its  wealth  and  pros- 
perity," by  fostering  and  encouraging  corpo- 


rate enterprises,  and  affording  producing  com- 
panies a  source  of  credit,  whereby  they  niigbt 
obtain  the  labor  and  raw  material  necessary 
to  the  operation  of  their  plants,  without  which 
labor  and  supplies  such  companies  would  be 
unable  to  commence  their  operations;  and, 
second,  to  "guard  property  rights  of  other  in- 
dividuals and  corporations"  who  should  be 
willing  to  furnish  their  supplies  on  credit— 
wlU  it  be  contended  that  a  construction  of 
the  statute  which  would  allow  a  supplyman 
to  file  his  claim  in  the  clerk's  office  after 
the  title  to  property  has  passed  to  a  purchaser 
or  a  lender  of  money  to  a  manufacturing 
company,  as  in  the  case  at  bar,  and  permit 
the  claim  thus  filed  to  reach  back  and  take 
firom  the  purchaser  or  the  lender  of  money 
property  that  had  already  become  his^  would 
be  in  furtherance  of,  or  consonant  with,  the 
purposes  of  the  statute?  Such  a  construction 
of  the  statute  would  be  disastrous  to  the 
laborer,  the  supplymen,  the  manufacturer, 
and  others  conducting  industrial  enterprises 
in  this  state,  alike^  as  doubtless  many  of  the 
manufacturing  plants  and  other  industries 
employing  labor  and  daily  purchasing  supplies 
would  be  forced  to  close  their  doors,  since  it 
may  be  said,  as  a  matter  of  common  knowl- 
edge, many  of  them  have  only  a  moderate 
capital,  and  do  business  chiefly  by  borrowing 
money  of  banks  and  capitalists  upon  ware- 
house and  other  storage  receipts,  represent- 
ing the  products  of  the  manufacturing  con- 
cern, or  other  personal  property  not  forming 
a  part  of  the  plant,  as  a  basis  of  credit  Such 
receipts,  as  we  have  seen,  are  valid  at  com- 
mon law  as  collateral  for  loans,  and  hereto- 
fore have  served  as  a  basis  of  credit,  enabling 
manufacturing  concerns  to  increase  their  busi- 
ness tar  beyond  what  they  could  do  If  left 
to  borrow  upon  their  credit  only. 

It  is  of  the  highest  importance,  as  has  often 
been  repeated  by  law  writers  and  the  high- 
est courts  of  both  England  and  America,  to 
protect  commercial  credit,  and  this  can  only 
be  done  where  commercial  paper  is  held  in- 
violable in  the  hands  of  bona  fide  holders.  It 
has  also  been  often  repeated  that  courts  should 
be  especially  careful  not  to  throw  doubt  upon 
mercantile  usages  and  the  customs  of  busi- 
ness men. 

In  Lickbarrow  v.  Mason,  supra,  Buller,  J., 
after  remarking  that  be  did  not  think  the 
case  open  to  any  arguments  of  policy  or  con- 
venience, continued:  "But,  if  it  should  be 
thought  so,  I  beg  leave  to  say,  that  in  all 
mercantile  transactions,  one  great  point  to  be 
kept  uniformly  in  view  is  to  make  the  circu- 
lation and  negotiation  of  property  as  quick, 
as  easy,  and  as  certain  as  possible." 

Until  the  Legislature,  in  plain  and  unmis- 
takable terms,  abrogates  the  common  law  with 
respect  to  warehouse  and  other  storage  re- 
ceipts, such  redeiptg,  whether  issued  by  a 
warehouseman  complying  with  the  provisions 
of  chapter  82  of  the  Code  of  1887,  or  not,  are 
to  be  regarded  as  having  the  nature  and  et- 
feet  given  them  at  common  law,  viz.,  that  ■ 
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bona  flde  holder  tor  valae  of  such  a  receipt, 
like  a  holder  of  a  bill  of  lading,  takee  the 
same  title  to  the  goods  the  instrument  repre- 
sents as  if  the  goods  themselves  had  been 
actually  delivered  to  blm,  and  this  Is  so  wheth- 
er the  transfer  and  delivery  of  the  instrument 
be  a  sale  or  pledge  as  a  collateral  for  a  loan 
of  money. 

Without  legislatlTe  enactment  plainly  ex- 
pressing an  Intention  to  abrogate  the  common 
law  with  respect  to  the  warehouse  receipts 
and  elevator  certificates  involved  in  tills  case, 
it  is  not  within  the  power  of  the  courts  to  take 
from  them  the  nature  and  effect  they  are  re- 
garded as  having  at  common  law. 

We  regard  the  statute  (chapter  82  of  the 
Code  of  1887)  supra  as  merely  declaratory  of 
the  common  law  as  applied  to  licensed  ware- 
houses under  that  statute,  adding  such  pro- 
visions as  were  deemed  essentia)  for  the  bet- 
ter protection  of  the  holders  of  such  receipts; 
not  a  sentence  or  a  word,  even,  of  negation  of 
the  confmon  law,  being  contained  in  the  stat- 
ute. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  only  error  committed  by  the  lower 
court  in  Its  decrees  appealed  from  lies  In  the 
decree  of  June  27,  1888,  overruling  the  ex- 
ceptions of  appellees  the  Union  Bank  and 
Savings  Bank,  of  Bichmond,  Va.,  to  so  much 
of  the  report  of  Commissioner  Guy  of  Feb- 
ruary 24,  1688,  as  gives  priority  in  point  of 
time  and  right  to  the  supply  claims  filed  in 
the  cause  by  appellants  over  the  warehouse 
certiflcates  foi'  flour  which  were  issued  by  the 
Oallego  Mills  Company  in  Its  character  of 
warehouseman,  and  not  as  manufacturer,  and 
held  by  appellees  the  Union  Bank  and  Sav- 
Ingns  Bank  of  Richmond,  Va.  Therefore  said 
decree  of  June  27, 1888,  wUl  be  in  this  respect 
am«ided,  and,  as  amended,  it,  as  well  as  the 
other  decrees  appealed  from,  will  be  affirmed. 
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BOANOKE  CEMHTERT  CO.  v.  GOODWIN 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

18,  1908.) 

CEMHTERT  ASSOCIATION  —  BURIAL  LOTS  — 
RIGHTS  OP  PURCHASER— REASONABLENESS 
OF  REGULATIONS— VISITORIAL  POWERS  OF 
COWRTa-RBSTRAINT  OF  TRADE. 

1.  A  purchaser  of  a  burial  lot  from  a  ceme- 
tery association  acquires  merely  a  right  to  use 
the  lot  for  burial  purposes,  subject  to  the  con- 
trol of  the  association. 

2.  A  pnrchaser  of  a  burial  lot  from  a  cemetery 
association  takes  it  with  notice  of  the  limita- 
tloiis  placed  on  his  title  by  the  laws  of  the  land, 
and  the  charter,  coostitution,  and  by-laws  of 
the  association  made  in   pursuance  thereof. 

3.  Though  a  burial  lot  in  a  cemetery  be  con- 
veyed by  a  warranty  deed,  the  purchaser  only 
acquires  the  right  to  use  it  for  the  purposes  to 
which  it  was  dedicated. 

4.  Under  Acts  1875-76,  p.  38,  c.  47,  authoris- 
ing c-emetery  associations  to  appoint  superin- 
tendents, with  the  exclusive  right  to  direct  the 
opening  of  graves,  and  Code  1887,  §  1412,  em- 
powering the  trustees  of  cemetery  associations 
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to  make  proper  regulations  for  the  burial  of 
the  dead,  the  sale  of  lots,  etc.,  a  cemetery  as- 
sociation, invested  by  its  charter  with  general 
powers  as  to  the  operation  and  control  of  its 
cemetery,  has  authority  to  adopt  regulations  re- 
quiring purchasers  of  lots  to  agree  to  be  bound 
b;  its  rules  and  to  pay  the  superintendent  the 
specified  fees  for  the  opening  and  filling  of 
graves,  irrespective  of  whether  he  does  the 
work,  such  fees  being  reasonable  and  uniform. 

5.  The  visitorial  power  of  a  court  over  a 
cemetery  association  does  not  authorize  it  to 
substitute  its  own  business  judgment  for  that  of 
the  association,  and  determine  the  manner  in 
which  grave  fees  shall  be  paid,  and  the  amounts 
thereof. 

6.  The  rules  of  a  cemetery  association,  giving 
its  superintendent  a  practical  monopoly  of  the 
opening  of  graves  in  the  cemetery,  are  not  in 
restraint  of  trade. 

Appeal  from  (Circuit  Court,  Roanoke  Coun- 
ty. 

Bin  by  the  Roanoke  Cemetery  Company 
against  F.  P.  Goodwin  and  others  for  an  in- 
junction. From  a  decree  dissolving  a  tempo- 
rary Injunction  and  dismissing  the  bill,  com- 
plainant appeals.  Revised,  and  Injunction 
issued. 

A.  A.  Pblegar  and  W,  W.  Moffett,  for  ap- 
pellant   B.  0.  Stearnes,  for  appellees. 

.  WHITTLE,  J.  The  Roanoke  Cemetery 
Company  was  incorporated  at  August  term, 
1869,  of  the  circuit  court  of  Roanoke  county, 
and  Invested  with  all  general  powers,  and 
subject  to  all  general  restrictions,  then  Ir. 
force  or  which  might  thereafter  be  enacted 
by  the  General  Assembly  of  Virginia,  for  the 
operation  and  control  of  cemetery  companies. 

Article  14  of  its  constitution  provides: 
"That  the  board  of  directors  shall  appoint  a 
superintendent  whose  duties  and  emoluments 
shall  be  prescribed  by  the  board." 

On  August  IS,  1875,  a  regulation  was  adopt- 
ed that:  "The  superintendent  shall  furnish  a 
certificate  of  selection  to  each  person  select- 
ing a  lot,  which  shall  be  presented  to  the 
treasurer,  whose  duty  It  shall  be  to  require 
the  party  named  In  such  certificate  to  comply 
with  the  terms  of  sale  prescribed  by  the 
board  of  directors,  and  after  indorsing  said 
certificate  of  selection,  to  refer  the  same  to 
the  superintendent.  This  action  shall  entitle 
the  said  party  to  own  and  occupy  the  lot  spec- 
ified, but  only  upon  the  terms  and  conditions 
prescribed  by  the  company." 

A  resolution  was  adopted  June  21,  1889,  by 
which  It  is  made  the  duty  of  the  superintend- 
ent to  dig  the  graves,  have  them  filled  after 
Interment,  and  remove  all  dirt  from  the  lots, 
for  which  service  he  is  to  be  paid  by  the 
owner  of  the  lot  on  which  the  grave  is  dug 
a  fee  of  $3  for  the  grave  of  a  child,  and  $4 
for  the  grave  of  an  adult,  which  charges  are 
denominated  "grave  fees,"  and  constitute  the 
compensation  of  the  superintendent  for  all 
services  rendered  the  company. 

By  a  general  revision  of  the  regulations 
and  by-laws  of  the  company,  in  May,  1896 
the  duties  of  the  superintendent  in  respect  to 
digging  graves  are  somewhat  increased,  his 
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fee  tor  graves  of  adults  Is  fixed  at  $5,  and  It 
is  provided  that  he  Bball  be  entitled  to  the 
"grave  tees,"  no  matter  by  whom  the  work 
might  be  done. 

On  December  27,  1894,  the  Messrs.  Bowles 
selected  and  paid  for  a  lot  In  the  cemetery, 
nud  obtained  a  receipt  In  full  therefor  from 
the  treasurer,  but  no  other  certificate  of  pur- 
chase was  given  tbem. 

By  Acts  1875-76,  p.  38,  c.  47,  cemetery  as- 
sociations are  authorized  to  appoint  super- 
intendents, with  the  exclusive  right  to  direct 
the  opening  of  graves,  and,  by  section  1412 
of  the  Code  of  1887,  the  trustees  and  their 
successors  are  empowered  to  "malce  such 
rules  and  regulations  as  they  may  defem  prop- 
er for  the  burial  of  the  dead,  •  •  •  the 
sale  of  lots,"  etc.;  and,  Independently  of 
these  statutory  enactments,  the  company,  by 
the  general  law,  has  authority  to  mal^e  rea- 
sonable rules  and  regulations  for  the  man- 
agement of  Its  afCalrs  and  disposition  of  its 
property. 

At  the  date  of  the  purchase  of  the  lot  In 
question,  the  purchasers  knew,  as  a  matter  of 
law,  that  the  company  bad  power  to  make 
such  rules  and  regtilatlons;  and  they  also 
knew,  as  a  matter  of  fact,  of  the  existence  of 
the  regulation  of  which  they  now  complain. 
That  fact  Is  practically  admitted  by  their 
answer  to  the  bill;  and,  two  days  before  the 
lot  was  paid  for,  Joseph  R.  Bowles  paid  a 
"grave  fee"  to  the  superintendent  for  the 
burial  of  his  child. 

In  the  latter  part  of  the  year  1900,  the 
Messrs.  Bowles  undertook  to  have  a  grave 
opened  upon  thelT'  lot,  by  appellee  Goodwin, 
for  the  burial  of  a  child,  over  the  objection 
of  the  company  and  In  violation  of  Its  rules. 
Whereupon  appellant  obtained  an  injunction 
from  the  circuit  court  of  Roanoke  county, 
enjoining  the  opening  of  that  particular  grave, 
and  also  enjoining  appellee  Goodwin,  an  un- 
dertaker, from  opening  any  other  graves  In 
future  in  the  cemetery  inclomire,  except  In 
accordance  with  Its  rules,  regulations,  and  by- 
laws. 

Appellees  Insist  that  the  rules  and  regula- 
tions of  the  company  in  respect  to  opening 
graves  are  unreasonable  and  unjust,  and  tend 
to  create  a  monopoly  of  the  undertaker's 
business  In  favor  of  the  superintendent;  and 
also  that  the  fees  allowed  for  his  services  are 
excessive. 

Evidence  was  taken  to  show  that  Good- 
win opened  the  grave  referred  to  at  the  ln> 
stance  of  the  Messrs.  Bowles,  without  the 
consent  of  the  superintendent  or  the  com- 
pany, and  that  payment  of  the  grave  fee  to 
the  superintendent  was  refused. 

The  financial  condition  of  the  company 
was  shown,  and  also  the  cost  of  opening, 
filling,  and  packing  graves  and  removing  the 
dirt.  While  the  actual  cost  of  that  work  is 
proved  to  be  considerably  less  than  the  grave 
fees  allowed  by  the  rules  of  that  company,  it 
is  shown  that  the  fees  are  as  low  or  lower 
than  other  companies  charge  for  the  similar 


service,  and  that  it  is  customary  for  ceme- 
tery companies  to  charge  such  fees. 

Goodwin  Is  neither  a  stockholder  nor  lot 
owner  In  the  cemetery,  and  bases  his  con- 
tention solely  on  the  ground  that  the  rule  of 
the  company  Is  an  unjust  dlsciimination 
against  him  as  an  undertaker. 

At  the  hearing  the  court  decreed: 

(1)  That  the  terms  of  burial  In  the  lots  of 
the  cemetery  should  be  reasonable  and  nec- 
essary for  the  purpose  for  which  the  said 
company  was  organized. 

(2)  That  while  it  was  and  is  necessary 
that  the  company  should  have  a  competoit 
superintendent  to  see  that  graves  are  prop- 
erly dug,  especially  as  to  depth,  and  the 
grounds  kept  in  an  orderly  and  sightly  con- 
dition, for  which  services  a  proper  salary 
should  be  paid  to  said  officer,  yet  the  said 
salary  should  be  paid  out  of  the  general 
funds  of  the  company,  especially  of  a  com- 
pany In  the  good  financial  condition  of  this 
one. 

(3)  That  under  such  superviBion  the  rules 
of  the  said  company  should  provide  for  the 
opening  of  graves,  and  other  duties  pertain- 
ing to  interments,  by  others  than  the  agents 
of  said  conipany,  and  particularly  by  com- 
petent and  regular  undertakers,  without  dis- 
criminations or  preferences,  either  direct  or 
Indirect.  Provided,  if  said  graves  are  open- 
ed, tamped,  and  the  surplus  earth  removed. 
either  by  the  agent  of  the  company  or  by  a 
lot  owner  or  his  agent,  the  trustees  shall 
have  the  right  to  require  a  reasonable  de- 
posit to  be  made  with  its  treasury  before  the 
grave  is  opened,  which  deposit  shall  be  suffi- 
cient to  save  the  company  from  expense,  and 
which  shall  be  returned  to  the  lot  owner  in 
case  he  or  his  agents  perform  the  said  serv- 
ices in  a  proper  manner,  under  the  axiper- 
vlsion  of  the  superintendent 

(4)  That  where  such  sra^Ices  of  opening 
graves,  refilling  them,  etc.,  are  performed  by 
the  superintendent  or  other  agent  of  the  com- 
pany, any  charge  beyond  actual  cost  la  un- 
reasonable and  unnecessary. 

(5)  That  the  grave  fee  of  $5  sought  to  be 
charged  In  this  case  was  unreasonable  and 
unnecessary. 

The  injunction  was  dissolved  and  the  btil 
dismissed,  and  the  parties  required  to  pay 
their  respective  costs.  From  that  decree  this 
appeal  was  allowed. 

Appellees  assign  as  cross-error  the  failuN 
of  the  court  to  sustain  their  contention  that 
Peter  S.  and  Joseph  R.  Bowles  purchased  the 
lot  in  controversy  without  reservations  or 
exceptions,  and  that  they  are  the  absolute 
owners  thereof  in  fee  simple. 

The  theory  of  the  defense,  so  far  as  thoae 
appellees  are  concerned,  is  founded  upon  a 
misconception  of  the  property  rights  of  lot 
owners  in  a  private  incorporated  cemetery. 

The  purchaser  of  a  lot  from  such  an  asso- 
ciation holds  it  by  a  peculiar  title.  He  ac- 
quires no  absolute  Interest  in  or  dominton 
over  such  lot,  but  merely  a  qualified  and 
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usufrnctuary  right  for  the  purposes  to  which 
the  lota  are  diverted  and  for  which  they  are 
set  apart  by  the  company.  Their  holding  Is 
in  the  nature  of  an  easement,  with  the  exclu- 
sive right  to  bury  in  the  lots,  subject  to  the 
general  proprietorship  and  control  of  the 
association,  in  whom  the  legal  title  is  lodg- 
ed. All  purchasers  from  such  companies  are 
affected  with  notice  of  the  limitations  placed 
upon  their  holdings  by  the  laws  of  the  land, 
and  the  charter,  constitution,  and  by-laws 
of  the  company  made  In  pursuance  thereof. 
Taylor  oa  Private  Corp.  §  195. 

It  is  settled  law  that  a  funeral  deed  Is  not 
essential  to  confer  the  exclusive  right  to  the 
use  of  a  lot  in  a  cemetery  on  the  piu-chaser 
for  burial  purposes;  and,  on  the  other  hand, 
if  the  lot  be  conveyed  by  deed  absolute  in 
form,  such  purchaser  only  acquires  the  right 
or  privilege  of  using  the  lot  for  purposes  to 
which  it  is  dedicated.  Gardner  v.  Swan 
Pohit  Cem.  (R.  L)  40  Atl.  871,  78  Am.  St 
Sep.  898. 

It  is  apparent,  from  the  foregoing  state- 
ment of  the  law  applicable  to  the  facts  of 
this  case,  that  the  decree  complained  of  is 
erroneous  and  cannot  be  sustained.  The 
rules  and  regulations  assailed  by  appellees 
are  neither  in  conflict  with  the  charter,  nor 
the  statutes  applicable  to  such  companies. 
They  are  reasonable,  and  equal  In  their  ap- 
plication to  all  owners  of  lots  In  the  ceme- 
tery, and  are  therefore  valid.  S.Clarlt  & 
Marshall  on  Private  Corp.  p.  1938.  As  re- 
marked, appellees  acqiUred  their  lot  with 
both  constructive  and  actual  notice  of  the 
rules  and  regulations  of  the  company,  and 
must  hold  and  use  It  subject  to  and  in  con- 
formity with  those  rules  and  regulations. 

The  case  of  Ritchey  v.  Canton,  46  111.  App. 
185,  Is  authority,  if  authority  be  needed,  for 
that  proposition..  That  case  holds  that  a 
fee-slinple  owner  of  a  lot  in  a  cemetery,  which 
subsequently  passes  under  the  control  of  a 
city,  cannot  be  deprived  of  a  pre-exislng  right 
by  an  ordinance  of  the  city.  But  it  express- 
ly decides  that  the  rule  Is  otherwise  in  re- 
spect to  subsequent  purchasers,  and  that  such 
purchasers  are  bound  by  the  ordinance.  See, 
also.  Mount  Moriah  Cemetery  Ass'n  v.  Com- 
monwealth of  Penn.  (Pa.)  22  Am.  Sep.  743. 

The  decree  is  amenable  to  the  further  ob- 
jection that  It  undertakes  to  prescribe  rules 
and  regulations  for  the  management  of  the 
■affairs  of  the  company,  to  the  extent  even  of 
determining  the  fund  out  of  which  the  salary 
of  the  superintendent  shall  be  paid.  It  is 
not  permissible  for  a  court  to  thus  substi- 
tute its  own  business  discretion  and  Judg- 
ment for  that  of  the  company;  Its  visitorial 
powers  have  no  such  scope.  1  Clark  &,  Mar- 
shall, p.  547. 

In  the  case  of  Town  of  Harrisonburg  v. 
Roller,  97  Va.  582,  34  S.  E.  523,  this  court  said: 
"The  court,  by  Its  decree,  not  merely  perpet- 
ually enjoined  the  town  from  performing  the 
?rork  In  the  manner  it  proposed,  but  went 
even  further  and  fixed  permanently  what  the 


grade  of  the  sidewalk  In  front  of  the  resi- 
dence of  the  appellee  should  be,  and  minute- 
ly prescribed  the  manner  in  which  the  town 
should  do  the  work.  This  was  plainly  be- 
yond the  Jurisdiction  and  power  of  the  court 
The  result  of  such  interference  by  a  court  of 
equity  would  be  to  control  absolutely  the 
conndl  of  a  city  or  town  In  the  exercise  of 
the  legislative  functions  plainly  conferred  up- 
on it  by  the  charter  of  the  city  or  town,  and 
to  be  exercised  by  the  council  according  to 
Its  discretion;  to  usurp  powers  expressly  con- 
ferred upon  the  council,  and  to  substitute  the 
discretion  of  the  court" 

The  contention,  on  behalf  of  appellee  Good- 
win, that  the  rules  and  regulations  in  ques- 
tion are  in  restraint  of  trade,  is  without 
merit.  That  doctrine  has  no  application  to 
the  case  of  a  private  cemetery  conducting  its 
affairs  in  its  own  way,  and  by  agents  of  its 
own  selection,  for  the  bona  fide  purpose  of 
effectuating  the  objects  for  which  the  com- 
pany was  organized. 

It  follows  from  these  views  that  the  de- 
cree appealed  from  must  be  reversed;  and 
this  court  will  enter  a  decree  perpetuating 
the  Injunction. 
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BALTIMORE  TENTAL  ASS'N  v.  FULLER. 

(Supreme  Oort  of  Appeals  of  Virginia.    June 

18,  1903.) 

LANDLORD  AND  TENANT— NOTICE  TO  TERMI- 
NATE TENANCY— CONDITIONAL  NOTICE— ES- 
TOPPEL—TENANCY  FROM  YEAR  TO  YEAR. 

1.  A  notice  given  a  tenant  by  the  landlord 
that  the  landlord  would  not  renew  the  lease 
unless  the  tenant  made  certain  repairs,  etc., 
was  insufficient  to  terminate  the  tenancy,  not 
being  unconditional. 

2.  A  tenant  may  be  estopped  by  his  acts 
from  denying  the  sufficiency  of  an  otherwise 
insafBcient  notice  to  quit. 

3.  The  estoppel  can  only  arise  where  the 
condnct  of  the  tenant  has  been  such  as  to  mis- 
lead the  landlord  to  his  prejudice. 

4.  A  tenant  for  a  year,  who  holds  over  after 
the  term,  is  a  tenant  from  year  to  year. 

5.  A  notice  to  terminate  a  lease  from  year 
to  year  must  be  given  80  days  before  the  day 
of  month  when  tenancy  commenced  under  the 
lease. 

Error  to  Corporation  Court  of  Roanoke. 

Action  by  A.  M.  Puller  against  B.  Dobson, 
trading  as  the  Baltimore  Dental  Association. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Scott  &  Staples  and  H.  M.  Ford,  for  plali* 
tiff  In  error.  Moomaw  &  Woods,  for  defend- 
ant in  error. 

KEITH,  P.  Fuller  Instituted  an  action  et 
unlawful  detainer  In  the  corporation  court 
for  the  city  of  Roanoke,  In  which  he  com- 
plains that  one  B.  Dobson,  trading  as  the 
Baltimore  Dental  Association,  unlawfully 
withheld  from  him  certain  premises  known 
as  rooms  10  and  11  in  the  Tipton  Law  Build- 

f  1.  Sea  Landlord  and  Tanant,  voL  ti;  Cant.  SUg.  I 

ns. 
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Ing  In  tbe  city  of  Roanoke.  The  defendant 
pleaded  sot  guilty,  and  there  was  a  rerdict 
of  the  Jury  against  Urn,  upon  which  the 
court  entered  Judgment.  Upon  the  petition 
of  the  defendant  a  writ  of  error  was  award- 
ed hlni  by  one  of  the  judges  of  this  court, 
and  the  case  is  now  before  us  upon  errors 
assigned  in  that  petition. 

It  appears  that  in  July,  1899,  Fuller  rented 
to  the  defendant  tbe  premises  In  dispute  for 
the  term  of  one  year  at  a  rental  of  $120  per 
year,  payable  in  monthly  Installmenta  of 
$10  each.  The  defendant  tooli  possession  of 
the  premises  on  the  24th  of  July,  and  has 
continued  to  hold  the  same  without  any  fur- 
ther contract  or  agreement,  and  has  paid  all 
tbe  rent  accruing  thereon  up  to  tbe  24th  of 
July,  1902.  It  thus  appears  that  after  tbe 
expiration  of  tbe  first  year  of  the  lease  the 
tenancy  became  one  from  year  to  year,  and 
that  the  defendant  was  entitled  to  a  notice 
to  quit  under  the  statute.  Some  disagree- 
ment baying  arisen  between  tbe  plaintlfT  and 
defendant  with  respect  to  replacing  glass 
which  had  been  broken  In  the  dows  and 
windows  upon  tbe  premises,  the  landlord  re- 
quiring the  tenant  to  make  the  repairs,  and 
the  tenant  falling  to  do  so  In  compliance  with 
tbe  demand,  on  March  7,  1902,  one  Gregory, 
acting  as  the  agent  of  Fuller,  addressed  a 
letter  to  the  Baltimore  Dental  Association  as 
follows: 

"On  account  of  your  failure  to  repair  the 
damage  done  by  the  manager  of  your  office 
or  your  employes  to  one  front  window  and 
one  glass  door  of  the  rooms  occupied  by  you, 
and  on  account  of  the  great  annoyance  you 
have  caused  the  Snyder-Stoll  C!o.  by  allowing 
water  to  run  down  in  their  store,  damaging 
their  goods,  on  numerous  occasions,  I  beg  to 
advise  you  that,  if  the  broken  glass  Is  not  re- 
placed promptly,  and  satisfactory  assurance 
given  that  there  will  be  no  further  annoyance 
to  the  Snyder-Toll  Co.  by  your  aUowing  wa- 
ter to  run  down  on  them  from  your  premises, 
1  shall  not  wish  to  renew  your  lease  after  tbe 
expiration  of  the  current  year,  which,  as 
you  know,  expires  with  tbe  23rd  day  of  July, 
1902." 

And  on  May  15th  tbe  foUowlng  letter: 

"I  wrote  you  on  the  7th  of  March  that, 
unless  you  promptly  repaired  the  damage  to 
the  office  occupied  by  you,  namely,  1  window 
pane  broken  In  the  front  window  and  one 
glass  broken  in  tbe  door  of  your  back  room, 
and  tlien  gave  satisfactory  assurance  that 
yotf  would  not  allow  water  to  run  down  on 
the  Snyder-Stoll  Co.  again,  I  would  not  wish 
to  renew  your  lease  at  the  expiration  of  the 
current  year  on  July  23,  1902.  ,  As  you  failed 
to  comply  with  the  requirements  in  that  no- 
tice, I  hereby  give  you  formal  notice  that  you 
thereby  forfeited  your  right  to  renew  your 
lease  after  the  expiration  of  the  current  year, 
and  that  I  shall  then  require  the  premises 
to  be  surrendered  In  as  good  order  and  re- 
pair as  they  were  when  you  entered  upon 
them,  reasonable  wear  and  tear  alone  except 


ed,  and  that  does  not  Include  flie  brenking 
of  glass  in  the  windows  and  doors." 

On  May  16th  the  Baltimore  Dental  Asso- 
ciation, through  Dobson,  its  president,  wrote 
a  letter  to  Gregory,  In  which  be  denies  hav- 
ing received  tbe  letter  of  March  7th,  or  that 
be  had  ev^^  heard  of  any  complaint  from  fbe 
Snyder-Stoll  Company,  adding:  "Therefore 
I  shall  take  no  cognizance  of  the  same,  but 
I  am  always  willing  to  pay  any  damages 
caused  by  the  negligence  of  my  employes. 
and  will  have  the  glass  repaired  when  I  get 
time  to  go  to  Roanoke,  which  I  hope  win 
be  In  a  few  days." 

The  letter  of  March  7<li,  granting  that  it 
was  received  by  the  defendant,  was  not  suffi- 
cient notice  to  quit  It  was  conditional, 
while  it  Is  well  settled  that  the  notice  to 
terminate  a  tenancy  must  be  explicit  and 
positive.    Taylor's  Landlord  &  Ten.  i  483. 

It  may  be  conceded  that  a  tenant  may  be 
estopped  by  his  acts  from  denying  the  suf- 
ficiency of  an  otherwise  Insufficient  notice. 
but.  If  that  be  so,  the  estoppel  can  only  arise 
where  the  conduct  of  the  tenant  has  been 
such  as  to  mislead  the  landlord  to  bis  preju- 
dice. Tbe  tenant  In  this  case  was  entitled 
to  three  months'  notice  to  quit  That  no- 
tice, under  tbe  facts  of  this  case,  must  have 
been  given  three  months  before  the  24th 
day  of  July;  that  is  to  say,  on  or, before  tbe 
24th  day  of  April,  1902.  The  notice  of 
March  7th  being  insufficient,  we  are  -onaUe 
to  discover  anything  said  or  done  by  the  de- 
fendant which  induced  the  plaintiff  to  rely 
upon  that  notice,  and  caused  the  fallnre  to 
give  a  sufficient  notice  within  the  time  pre- 
scribed by  law.  On  the  contrary,  the  con- 
duct of  the  parties,  the  communicationB,  ver^ 
bal  and  written,  which  appear  in  the  record 
as  having  taken  place  between  plaintiff  and 
defendaht,  and  which  are  claimed  as  operat- 
ing to  estop  tbe  defendant  to  set  up  a  want  of 
notice,  all  took  place  subsequent  to  the  24th 
day  of  April,  and  could  not,  therefore,  have 
been  prejudicial  to  tbe  plaintiff. 

Upon  the  trial  the  court  was  asked  by  the 
defendant  to  instruct  the  Jury  as  follows: 

"Tbe  court  instructs  tbe  jury  that  if  they 
believe  from  the  evidence  that  In  June  or 
July,  1899,  the  plalntifl  leased  to  Q>e  defend- 
ant the  premises  In  question  for  one  year 
commencing  July  24,  1899,  and  that  there- 
after the  defendant  remained  in  possession 
from  that  time  to  the  present,  without  any 
further  contract,  the  law  converts  the  ten- 
ancy into  a  lease  from  year  to  year,  and  it 
can  only  be  determined  by  the  plaintiff  by 
a  notice  In  writing,  given  by  the  plaintiff  to 
the  defendant  ninety  days  before  the  aith 
of  July,  of  any  year." 

The  court  refused  to  give  the  Instruct 
tlon  as  asked  for  by  tbe  defendant,  but 
amended  the  same  by  adding  thereto  tbe 
words,  "or  by  acts  of  both  parties,"  and,  fur- 
ther, of  Its  own  motion  instmcted  the  Jury 
as  follows: 

"The  court  Instracts  fito  Jury  tJiat,  not- 


Digitized  by 


(^oogie 


gi 


W.VM 


WHEBLINO  A  B.  O.  B.  CO.  ▼.  ATEINSOlf. 


773 


trlthstaixUng  the  notices  given  by  the  plain- 
tiff to  the  defendant  to  Enirrender  the  prem- 
ises were  InBuflScient  to  terminate  the  lease 
In  question,  yet  if  the  Jary  believe  from  the 
evidence  that,  after  receiving  said  notice,  it 
became  the  defendant's  Intention  to  surren- 
der the  premises  in  accordance  tvlth  said  no- 
tice, and  he,  by  words  or  conduct,  communi- 
cated such  intoitlon  to  the  plaintiff  or  Us 
agent,  then  the  defendant  is  held  to  have 
waived  his  right  to  demand  the  tiiree-montbs 
notice  as  required  by  law." 

We  are  of  opinion,  for  reasons  already  suf- 
ficiently stated,  that  instruction  No.  1  should 
have  been  given  as  asked  for  by  defendant, 
and  that  the  facts  of  the  case  do  not  warrant 
the  amendment  thereto,  or  the  instruction 
given  by  the  court  of  Its  ovra  motion. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  judgment  of  the  hustings  court  must 
be  reversed. 


(53  W.  Va.  B89) 

WHEBLINO  ft  B.  O.  R.  CO.  v.  ATKINSON 
et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  0,  1903.) 

BMINBNT    DOMAIN— KRROR—INTBaLOCUTORT 
JUDGMENT. 

1.  The  BTllnbi  in  the  cases  of  Pack  v.  Bail- 
road  Co.,  5  W.  Va.  118,  and  Bridge  &  Ter* 
minal  Co.  v.  Steel  &  Iron  Co.,  24  8.  E.  661,  41 
W.  Va.  747,  approved. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Ohio-County;  Thayer 
Melvln,  Judge. 

Action  by  the  Wheeling  &  Bim  Orove  Rail- 
road Company  against  David  T.  Atkinson  and 
others.  Judgment  for  plaintiff.  Defendants 
bring  error.    Dismissed. 

Henry  M.  Russell,  for  plaintiffs  in  entHr. 
Hubbard  &  Hubbard,  (or  defendant  In  error. 

McWHORTBR,  P.  On  the  17th  of  April, 
1902,  the  Wheeling  &  Elm  Grove  Raih-oad 
Company  served  notice  upon  David  T.  Atkin- 
son, Elizabeth  Atkinson,  William  Erskine, 
trustee,  and  Elizabeth  8.  Tates,  that  on  Sat- 
urday, the  Sd  day  of  May,  1902,  It  would  tile 
its  petition  in  the  circuit  court  of  Ohio  county 
for  the  appointment  of  commissioners  to  as- 
certain a  Just  compensation  to  the  said  de- 
fendants, as  the  owners  thereof,  for  a  certain 
strip  of  real  estate  situate  in  the  district  of 
Liberty,  of  said  county,  and  to  have  such 
other  proceedings  by  the  said  court  as  might 
be  necessary  to  vest  in  said  railroad  company 
the  title  In  fee  idmple  to  said  strip  of  land, 
to  be  used  by  It  for  Its  railroad  purposes  and 
for  public  use,  under  the  provisions  of  the 
statutes  relating  thereto,  and  describing  the 
said  real  estate  proposed  to  be  taken.  On  the 
3d  of  May  the  applicant  filed  its  petition  ac- 
cordingly; "and,  it  appearing  that  the  case  Is 
one  in  which  the  said  petitioner  has  lawful 
right  to  take  private  property  for  the  purposes 
irtated  In  the  application,"  the  court  proceeded 


to  appoint  commissioners  "to  ascertain  what 
will  be  a  Just  compensation  to  the  persons  en- 
titled thereto  for  ^e  strip  of  land  described 
in  the  said  petition,  and  proposed  to  be  taken. 
There  being  no  appearance  on  behalf  of  the 
said  defendants,  the  commissioners  have  been 
selected  by  the  court  in  the  manner  provided 
for  In  section  11,  c.  42,  of  the  Code  of  1809  of 
the  state."  On  the  14th  of  May,  same  month, 
the  parties  appeared,  and  the  defendants  ten- 
dered three  special  pleas  in  writing,  number- 
ed 1, 2,  and  3.  The  petitioner,  by  Its  attorney, 
objected  to  these  pleas,  which  objections,  be- 
ing argued,  were  taken  under  advice  of  the 
court  The  defendants  thereupon  moved  the 
court  to  set  aside  the  ex  parte  appointment 
of  commissioners  theretofore  made,  which  was 
overruled  by  the  court;  and  defendants  ex- 
cepted to  such  ruling;  and  the  defendants 
then  moved  that  the  commissioners  be  stayed 
from  proceeding  to  act  under  said  appoint- 
ment until  the  questions  arising  on  said  pleas 
should  be  disposed  of,  which  motion  was  also 
overruled,  and  defendants  excepted  thereto. 
On  the  16th  day  of  May,  1902,  the  commis- 
sioners qualified  and  proceeded  to  perform  the 
services  for  which  they  were  appointed,  and 
filed  their  report  with  the  clerk  of  the  court 
on  the  20th  day  of  May.  On  the  22d  day  of 
May  the  court  sustained  the  objections  to 
plea  No.  1  and  plea  No.  2,  and  refused  to 
allow  the  same  to  be  filed,  to  which  ruling 
the  defendants  excepted,  and  the  court  over- 
ruled the  objections  to  plea  No.  8,  and  the 
same  was  filed,  and  to  which  the  petitioner 
replied  generally,  and  the  trial  of  the  Issue 
thereon  was  continued  to  another  day.  The 
defendants  objected  to  the  filing  of  the  report, 
which  objection  was  overruled,  and  defend- 
ants excepted.  The  defendants  also  filed  ex- 
ceptions to  the  report  and  demanded  that  the 
compensation  to  be  paid  be  ascertained  by  a 
Jury,  which  motion  was  granted,  and  the  mat- 
ters arising  thereon  continued  to  another  day. 
Petitioner  then  asked  leave  to  pay  into  court 
the  sum  of  $200.10,  the  sum  ascertained  by 
said  report,  with  legal  Interest  until  the  day 
of  pajrment.  Defendants  objected  to  the  pay- 
ment, and  to  any  action  upon  said  report,  on 
the  ground  that  the  petitioner  ought  not  to  be 
permitted  to  take  possession  of  their  prop- 
erty, upon  the  imyment  of  such  sum  Into  court 
or  otherwise,  until  the  Issue  upon  said  special 
plea  No.  3  should  be  determined  In  favor  of 
petitioner.  The  court  overruled  the  objection, 
and  the  defendants  excepted.  The  petitioner 
then  paid  the  said  sum  Into  court,  and  it  was 
ascertained  by  the  court  that  the  petitioner 
might,  notwithstanding  the  pendency  of  fur- 
ther proceedings,  enter  upon,  take,  and  use 
for  the  purpose  specified  in  the  application, 
the  land  descrll)ed  in  the  petition,  and  pro- 
posed to  be  so  taken,  to  which  ruling  the  de- 
fendants excepted.  Defendants  obtained  a 
writ  of  error  and  supersedeas. 

The  first  question  arising  In  this  case  la 
whether  the  order  to  which  the  defendants 
take  their  writ  1b  a  final  order,  or  to  it  an 
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Interlocutory  order,  to  -which  a  writ  of  error 
will  not  He?  The  defendants  rely  upon  Bridge 
Co.  V.  Bridge  Co.,  34  W.  Va.  155,  11  S.  B. 
1000,  as  holding  that  the  order  appointing 
commissioners  is  final,  and  cite  the  same  case 
.in  138  U.  S.  287,  11  Sup.  Ct.  301,  34  L.  Ed. 
OCT,  where  it  Is  said:  "The  Judgment  appears 
to  hare  been  considered  by  that  court  [mean- 
ing the  Supreme  Court  of  this  state]  so  far 
final  as  to  Justify  an  appeal  from  it;  and,  if 
the  Supreme  Court  of  a  state  holds  the  Judg- 
ment of  an  inferior  court  of  a  state  to  be 
final,  we  can  hardly  consider  it  In  another 
light  in  exercising  our  appellate  jurisdiction." 
It  appears  from  the  opinion  of  the  Supreme, 
Court  of  the  United  States,  very  clearly,  that 
that  court  did  not,  as  an  independent  proposi- 
tion, regard' It  as  a  final  Judgment;  but  this 
court,  having  entertained  the  writ  of  error, 
treated  it  as  such  for  the  purposes  of  the  case, 
while  in  fact  the  question  never  was  raised 
in  this  court;  and  in  Luxton  v.  North  Klver 
Bridge  Co.,  147  U.  S.  337,  13  Sup.  Ct.  356,  37 
L.  Ed.  104,  it  la  held  that  an  order  of  the  cir- 
cuit court  of  the  United  States  appointing  com- 
missioners to  assess  damages  for  land  taken 
by  the  bridge  company  In  N.  J.  Is  not  a  final 
Judgment  upon  which  a  writ  of  error  will  lie. 
The  last  case  cited  distinguishes  It  from  the 
Bridge  Co.  Case  in  138  U.  S.  287,  11  Sup. 
Ct.  301,  84  L.  Ed.  967,  In  that  It  based  its  de- 
cision on  the  action  of  the  Supreme  Court  of 
this  state,  and  says,  referring  to  the  last-men- 
tioned case:  "To  have  held  otherwise  might 
have  wholly  defeated  the  appellate  Jurisdic- 
tion of  this  court  under  the  Constitution  and 
laws  of  the  United  States,  for  if  the  highest 
court  of  the  state  held  the  order  appointing 
commissioners  to  be  final  and  conclusive  un- 
less appealed  from,  and  the  validity  of  the 
condemnation  not  to-  be  open  on  a  subsequent 
appeal  from  the  award  of  damages,  it  is  dlf- 
fleult  to  see  how  this  court  could  have  reach- 
ed the  question  of  the  validity  of  the  condem- 
nation, except  by  writ  of  error  to  the  order 
appointing  commissioners.  That  case,  there- 
fore, affords  no  precedent  or  reason  for  sus- 
taining this  writ  of  error  to  the  circuit  court 
of  the  United  States."  And  the  writ  of  er- 
ror was  dismissed  for  want  of  Jurisdiction. 
In  Postal  Telegraph  Cable  Co.  v.  Railroad 
Co.,  87  Va.  349, 12  S.  E.  613,  it  Is  held:  "Judg- 
ment obtained  by  telegraph  company,  ap- 
pointing commissioners  to  fix  a  Just  compen- 
sation for  land  of  railroad  company,  proposed, 
to  be  taken  for  the  purpose  of  the  former  In 
condemnation  proceedings.  Is  not  final  and 
appealable."  And  the  same  is  held  In  Lud- 
low V.  aty  of  Norfolk,  87  Va.  319,  12  S.  B. 
612.  In  the  case  of  Pack  v.  Railroad  Co.,  5 
W.  Va.  118,  it  Is  held  that  proceedings  under 
the  statute  for  taking  lands  for  the  use  of 
Internal  Improvement  companies  Is  not  a 
chancery,  but  a  law,  proceeding,  and  no  ap- 
peal can  be  taken  from  an  interlocutory  order 
therein;  and  in  the  syllabus  (point  2)  It  is 
held:  "Upon  the  coming  In  of  a  report  of 
rommlasloners,  which  fact  la  entered  of  no- 


ord,  and  the  payment  Into  court  of  the  sam 
fixed  as  Just  compensation  to  landowners, 
the  defendants,  the  landowners,  move  to  set 
aside  the  original  order  appointing  commis- 
sioners, which  motion  Is  overruled,  and  from 
this  they  appeal;  and  it  is  held  that,  tbe 
court  not  having  acted  upon  the  report,  there 
Is  no  final  Judgment,  and  therefore  the  ap- 
peal cannot  properly  be  taken."  Defendants' 
counsel  contend  that  at  the  time  of  the  deci- 
sion of  that  case  there  was  no  such  consti- 
tutional provision  as  now  exists.  The  ques- 
tion is  well  settled  by  this  court  in  a  later 
case,  and  long  since  the  adoption  of  onr  pres- 
ent Constitution,  where  the  question  Is  very 
fully  discussed  by  Judge  Holt,  who  wrote  the 
opinion  of  the  court,  and  which  case  does  not 
seem  to  have  been  cited  by  counsel,  althongh 
it  decides  this  case.  I  refer  to  the  case  of 
Bridge  &  Terminal  Co.  v.  Steel  &  Iron  Co., 
41  W.  Va.  747,  24  S.  B.  651.  The  syllabus 
reads  as  follows:  "In  a  proceeding,  under 
chapter  42  of  the  Code,  to  condemn  land  for 
the  purposes  of  a  railroad  company,  the  court 
makes  an  order  that  the  applicant  has  the 
lawful  right  to  take  the  land  In  question  for 
the  puiposes  stated  in  the  application,  upon 
the  payment  of  Just  compensation,  and  ap- 
points commissioners  to  ascertain  such  com- 
pensation. To  this  order  the  owner  of  the 
land  obtains  a  writ  of  error,  with  superse- 
deas. Held,  such  order  Is  not  final,  but  In- 
terlocutory; that  there  Is  no  statute  express- 
ly authorizing  such  a  writ  to  such  order,  and 
the  same  will  be  dismissed  as  improvidently 
allowed."  In  discussing  the  case,  Judge 
Holt  says:  "At  the  fall  term,  1895.  In  the 
case  of  Railway  Co.  v.  McKell,  a  writ  of  er- 
ror was  allowed  to  an  order  made  In  the 
same  stage  of  the  proceeding  as  the  order 
appealed  from  In  this  case.  Appellee  moved 
to  dismiss  the  writ  as  improvidently  allow- 
ed, and  on  full  discussion  by  the  counsel,  and 
a  careful  consideration  by  tiie  court,  the  con- 
clusion was  reached  that  the  decision  of  the 
point  in  Pack  v.  Railroad  Co.,  5  W.  Va.  118, 
was  right,  and  the  motion  to  dismiss  was 
sustained." 

For  the  reasons  here  given,  the  writ  of  er- 
ror in  this  case  must  be  dismissed  as  Im- 
providently awarded. 

(ES  W.  Va.  S4S) 

PHILLIPS  V.  PINET  COAL  &  COKE  00. 

(Supreme  Court  of  West  Virginia.    Jmie  6, 

1003.) 

EQUITY— LACHES— DE!HimRBB-4IAaiUBD 
WOMAN. 

1.  A  bill  is  bad  on  demurrer  when  it  appears 

therefrom  that  there  have  been  unreasonable 
delay  and  laches  on  the  part  of  tbe  complaio- 
aut  m  asserting  the  rights  which  are  aoaght  to 
be  enforced. 

2.  A  conrt  of  equity  wiU  not  assist  one  who 
has  slept  upon  his  rights  and  shows  no  excoae 
for  his  laches  In  asserting  them. 

3.  Under  the  statutes  of  this  state,  a  married 
woman   being  authorized   to  act   in   respect  to 

T  S.  8m  Equity.  ToL  U,  Cant.  Dl«.  |  ML 
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her  separate  estate  as  if  she  were  nnmarried, 
she  is  eqaally  subject  to  the  imputation  and 
ronsequences  of  laches  as  if  she  were  a  feme 
sole. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Balelgb  Oonn- 
ty;  J.  M.  Sanders,  Jndge. 

Action  t>y  Nannie  L.  PbillipB  against  the 
Piney  Coal  &  Coke  Company  and  others. 
Judgment  for  plaintiff.  Defendant  Piney 
Goal  &  Oolce  Company  appeals.    Beversed. 

Brown,  Jaclcson  &  Knight,  for  api>ellant. 
J.  H.  McOlnnls  and  J.  W.  McCreery,  for  ap- 
pellee. 

McWHORTER,  P.  Wilson  PhiUipB  was 
tbe  owner  of  a  tract  of  435  acres  of  land  in 
Balelgh  county,  and,  desiring  to  convey  to 
his  wife  200  acres  of  the  said  tract,  he  and 
his  wife  on  the  27th  of  May,  1879,  by  deed 
of  that  date,  conveyed  to  Peter  H.  Wilson, 
the  father  of  Nannie  L.  Phillips,  the  wUe  of 
the  grantor,  a  part  of  said  tract,  described 
as  follows:  "Commencing  at  the  mouth  of  a 
branch  on  Soak  creek;  thence  following  the 
stream  imtil  it  empties  into  the  waters  of 
Piney  river;  then  following  the  course  of  the 
waters  of  Piney  river  for  the  distance  of  two 
hundred  and  fifty  poles;  thence  running  in 
a  northwesterly  direction  till  it  strikes  the 
public  road;  thence  following  said  road  in  a 
southeasterly  direction  till  It  strikes  the 
branch  of  said  creek,  to  place  of  beginning, 
containing  two  hundred  acres  more  or  less." 
At  that  time  the  grantor  lived  in  Pennsylva- 
nia, and  the  description  of  the  land  was 
made  according  to  the  recollection  of  the 
grantor.  On  the  same  day,  and  by  deed  exe- 
cuted on  the  same  sheet  of  paper,  Peter  R. 
Wilson  and  Louisa,  his  wife,  conveyed,  with 
general  warranty,  to  Nannie  L.  Phillips,  the 
same  "piece  of  land  described  In  tbe  first 
page  of  this  deed,"  etc.;  but  tbe  call  running 
from  the  end  of  the  250  poles  in  tbe  last  nam- 
ed deed  was  made  to  read,  "thence  running 
In  a  southwesterly  direction  until  It  strikes 
the  public  road,"  Instead  of  "northwesterly," 
as  in  first  deed.  On  tbe  8th  day  of  January, 
1890,  Wilson  Phillips  and  Nannie  L.  Phil- 
lips, bis  wife,  conveyed  to  Azel  Ford  tbe 
tract  of  435  acres,  describing  the  whole  tract 
by  metes  and  bounds,  but  "excepting  from 
the  above  boundary  a  tract  of  land  now  own- 
ed by  said  Nannie  L.  Phillips  and  conveyed 
to  her  by  Peter  R.  Wilson  and  wife  by  deed 
dated  tbe  twenty-seventh  day  of  May,  A.  D. 
1879";  then  describing  the  land  so  excepted 
by  the  same  description  set  out  in  the  deed 
from  Peter  B.  Wilson  and  wife  to  Nannie  L. 
Phillips,  which  deed  to  Ford  was  recorded 
February  27,  1890.  And  by  deed  dated  the 
8d  day  of  March,  1890,  said  Ford  and  wife 
conveyed,  with  general  warranty,  the  said 
tract  of  land  conveyed  to  him  by  said  deed 
of  tbe  8th  of  January,  1890,  to  Logan  Bullitt, 
of  Philadelphia,  with  covenants  "to  execute 
further  assurances  of  their  said  lands  and 
other  property,  rights,  privileges  and  ease- 


ments aforesaid  as  may  be  required,"  which 
deed  was  recorded  March  10,  1890.  By  deed 
dated  tbe  5th  day  of  May,  1898,  said  Bullitt, 
an^  his  wife  conveyed  said  land  to  the  Piney 
Coal  Company  of  Raleigh  county,  with  like 
further  assurances,  which  deed  was  recorded 
on  the  12th  day  of  May,  1898.  At  the  March 
rules,  1900,  process  having  been  Issued  Janu- 
ary 2,  1900,  Nannie  L.  Phillips  filed  her  bill 
In  the  circuit  court  of  Raleigh  county  against 
tbe  Piney  Coal  Company,  Logan,  Bullitt, 
Azel  Ford,  and  Wilson  Phillips,  praying  that 
said  deed  of  January  8,  1890,  made  by  Wil- 
son Phillips  and  herself  to  Azel  Ford,  be  re- 
formed so  as  to  run  in  a  northwesterly  direc- 
tion till  it  strikes  tbe  public  road,  so  as  to 
give  her  the  land  described  in  tbe  deed  from 
her  husband  and  herself  to  Peter  B.  Wilson, 
and  as  laid  down  by  Milton  Curtis  on  a  plat 
filed  with  the  bill  as  an  exhibit— she  having 
had  the  same  surveyed  by  said  Curtis— and 
for  general  relief.  Tbe  defendant,  Piney 
Goal  Company,  filed  Its  demurrer  in  writing 
to  plaintiff's  bill,  setting  up,  among  other 
things,  for  cause  of  demurrer,  that  the  said 
bill  and  exhibits  show  affirmatively  that  the 
tract  of  land  claimed  by  plaintiff  cannot  be 
located,  bounded,  and  described  as  claimed 
by  her,  and  that  plaintiff  had  been  guilty  of 
laches  in  waiting  10  years  before  bringing 
her  suit,  and  suffering  successive  transfers 
of  tbe  land  in  controversy  to  be  made  In  tbe 
meanwhile,  and  should  therefore  be  denied 
relief;  also  that  said  bill  failed  to  show  bow 
demurrant  claimed  said  tract  of  land  should 
be  located,  bounded,  and  described,  or  what 
land,  if  any,  of  said  plaintiff,  demurrant 
claimed.  Defendants  Ford  and  Bullitt  also 
demurred  to  tbe  bill,  which  demurrers  were 
overruled.  Tbe  defendants  Piney  Coal  Com- 
pany, Bullitt,  and  Ford,  filed  their  several 
answers  to  the  plalntitTs  bill,  denying  tbe 
material  allegations  thereof,  to  which  an- 
swers plaintiff  replied  generally.  Defendant 
Wilson  Phillips  also  filed  bis  answer,  ad- 
mitting tbe  allegations  of  tbe  plaintiff's  bill, 
and  asked  that  proper  relief  be  granted  in 
the  premises  to  all  tbe  parties  according  to 
tbe  facts  given  In  tbe  case.  Depositions 
were  taken  and  filed  by  the  respective  par- 
ties, and  on  tbe  6tb  day  of  November  a  de- 
cree was  rendered  reforming  the  several 
deeds  from  Peter  R.  Wilson  to  Nannie  Phil- 
lips, and  from  Phillips  and  wife  to  Ford, 
from  Ford  to  Bullitt,  and  from  Bullitt  to  tbe 
Piney  Coal  Company,  and  appointing  a  sur- 
veyor to  go  upon  the  land  and  lay  off  the  two 
hundred  acres  more  or  less,  to  the  plaintiff, 
according  to  the  description  given  in  the 
deed  from  Wilson  Phillips  and  wife  to  Peter 
R.  Wilson,  on  May  27,  1879;  tbe  said  sur- 
veyor to  give  the  parties  to  the  suit  15  days' 
notice  of  the  time  of  doing  such  work.  From 
which  decree  tbe  Piney  Coal  Company  ap- 
pealed. 

The  first  question  to  be  disposed  of  is  the 
assigned  error  In  overruling  the  demurrer. 
It  Is  claimed  that  tbe  plalntlfl  was  guilty  of 
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fti'oim  laches  In  the  delay  that  she  made  In 
bringing  her  suit;  being  quite  10  years  after 
the  date  of  the  deed  to  Azel  Ford,  and  wl\h  no 
L'easonable  or  sufficient  explanation  of  st^ch 
delay.  Plaintiff  held  under  a  deed  dated  the 
27th  ot  May,  1879.  which  was  admitted  to 
record  July  6,  1879,  so  that  from  the  time 
the  mistake  was  made  to  the  date  of  the  in- 
«titution  ot  the  suit  was  within  a  few  months 
uf  21  years;  but  whether  she  could  be  gaQty 
of  laches,  as  between  herself  and  her  bus- 
band,  it  is  immaterial  here,  as  the  time  which 
elapsed  after  making  the  deed  to  Ford  Is 
sufficient  to  be  fatal  to  her  case.  If  a  mar- 
ried woman  can  be  guilty  of  laches.  The 
only  explanation  that  she  attempts,  in  her 
bill,  to  make  of  her  long  delay  of  10  years, 
is  that  as  soon  as  she  ascertained  that  the 
defendant  set  up  any  claim  to  her  tract  of 
land  described  In  the  deed  of  May  27,  1879, 
she  caused  a  surrey  to  be  made.  She  fails 
to  even  allege  that  she  did  not  know  of  the 
mistake  In  the  deed  all  the  time.  She  does 
not  say  when  she  first  knew  of  it  Was  it 
not  her  duty  to  know  of  this  mistake,  when 
her  deed  had  been  in  her  possession  and  of 
record  all  that  tim$?  Is  she  not  bound  to 
know  what  Is  in  her  deed?  Lafferty  v.  Laf- 
ferty,  42  W.  Va.  783,  26  S.  a  262;  Badger  y. 
Badger,  2  WaU.  87,  17  L.  Ed.  836.  In  the 
latter  case,  Justice  Qrler,  at  page  94,  2  Wall., 
and  17  L.  Ed.  8S6,  says:  "Now,  the  principles 
upon  which  courts  of  equity  act  in  such  cases 
are  established  by  cases  and  authorities  too 
numerous  for  reference.  The  following  ab- 
stract, quoted  in  the  words  used  in  various 
decisions,  will  suffice  for  the  purposes  of  this 
decision:  'Courts  of  equity.  In  cases  of  con- 
current jurisdiction,  consider  themselves 
bound  by  the  statutes  of  limitation  which 
govern  courts  of  law  in  like  cases,  and  this 
rather  in  obedience  to  the  statutes  than  by 
analogy.  In  many  other  cases  they  act  upon 
the  analogy  of  the  like  limitation  at  law. 
But  there  is  a  defense  peculiar  to  courts  of 
equity  founded  on  lapse  of  time,  and  the 
staleness  of  the  claim,  where  no  statute  of 
limitation  governs  the  case.  In  such  cases, 
courts  of  equity  act  upon  their  own  inherent 
doctrine  of  discouraging,  for  the  peace  of  so- 
ciety, antiquated  demands,  refuse  to  inter- 
fere where  there  has  been  gross  laches  in 
prosecuting  the  claim,  or  long  acquiescence 
in  the  assertion  of  adverse  rights.  Long  ac- 
quiescence and  laches  by  parties  out  of  pos- 
session are  productive  of  much  hardship  and 
injustice  to  others,  and  cannot  be  excused, 
but  by  showing  some  actual  hindrance  or 
impediment,  caused  by  the  fraud  or  conceal- 
ment of  the  parties  In  possession,  which  will 
appeal  to  the  conscience  of  the  chancellor. 
The  party  who  mnkes  such  appeal  should 
set  forth  in  bis  bill  specifically  what  were 
the  impediments  to  an  earlier  prosecution  of 
his  claim,  how  be  came  to  be  so  long  ig- 
norant of  his  rights,  and  the  means  used  by 
the  respondent  to  fraudulently  keep  him  in 
Ignorance,  and  bot^  and  when  he  first  came 


to  a  knowledge  of  the  matters  alleged  in  his 
bill;  otherwise  the  chancellor  may  justly  re- 
fuse to  consider  his  case,  on  his  own  show- 
ing, without  inquiring  whether  there  la  a 
demurrer  or  formal  plea  of  the  statnte  of 
limitations  contained  in  the  answer.' "  All 
this  time  plaintiff  remained  passive,  permit- 
ting a  succession  of  conveyances  of  the  prop- 
erty according  to  the  description  in  the  con- 
veyance made  by  her  husband  and  herself 
to  Ford,  so  that  the  property  has  passed  Into 
several  hands  since  their  conveyance.  In 
Whlttaker  v.  Improvement  Co.,  34  W.  Va. 
217,  12  S.  E.  507,  It  is  held  (Syl.,  point  3): 
"He  who  elects  to  set  aside  his  contract  for 
fraud  most  bring  suit  for  the  property  with- 
out unreasonable  delay  after  discovery  of 
the  fraud,  unless  there  be  good  reason  to 
excuse  It;  otherwise  his  delay  will  deny  blm 
relief."  And  point  4,  in  same  syllabus:  "The 
defense  of  laches  may  be  made  by  demurrer 
when  the  facts  manifesting  it  appear  in  the 
bill."  This  question  of  laches  is  well  dis- 
cussed In  the  case  last  cited,  at  page  229, 
S4  W.  Va.,  and  at  page  511,  12  S.  E.,  after 
citing  Bank  v.  Carpenter,  101  U.  S.  567,  25 
L.  Ed.  815,  where  it  is  held:  "Where  it  ap- 
pears by  the  bill  tliat  the  remedy  is  barred 
by  lapse  of  time,  or,  by  reason  of  laches,  he 
Is  not  entitled  to  relief,  the  defendant  may. 
by  demurrer,  avail  himself  of  the  objection." 
The  Judge,  speaking  for  the  court,  says:  "I 
am  convinced  that  this  defense  of  laches  is 
alone  a  complete  bar  to  the  plaintiff's  bil' 
The  option  dates  April  19,  1881,  the  deea 
November  12,  1881,  the  suit  in  May,  1887,  a 
period  of  more  than  six  years  from  the  date 
of  the  option,  and  five  and  a  half  from  the 
date  of  the  deed.  Decisions  of  this  court 
furnish  emphatic  authority  on  this  subject 
Trader  v.  Jarvls,  23  W.  Va.  100,  holds  that 
'delay  in  the  assertion  of  a  right,  unless  satis- 
factorily explained,  even  where  It  does  not 
constitute  a  positive  statutory  bar,  operates 
In  equity  as  evidence  of  assent  acquiescence, 
or  waiver;  and  especially  is  such  the  case  In 
suits  to  set  aside  transactions  on  account  of 
fraud  or  infancy.  Laches  and  neglect  are 
always  discountenanced  in  a  court  of  equity.' 
There  was  a  delay  of  nearly  seven  yearn 
there."  In  Lansdale  v.  Smith,  106  U.  8.  391, 
1  Sup.  Ct  350,  27  L.  Ed.  219.  it  is  held:  "A 
bill  Is  bad  on  demurrer  where  it  appears 
therefrom  that  there  have  been  unreasonable 
delay  and  laches  on  the  part  of  the  complain- 
ant, or  those  under  whom  he  claims,  in  as- 
serting the  rights  which  he  seeks  to  enforce." 
And  in  Speldel  v.  Henrld,  120  U.  S.  877,  7 
Sup.  Ct  610,  30  L.  Ed.  718:  "A  court  of 
equity  will  not  assist  one  who  has  slept  upon 
his  rights,  and  shows  no  excuse  for  his  laches 
in  asserting  them."  And  in  Greenlees  v. 
Greenlees,  C2  Ala.  330:  "It  is  settled  in  this 
j  state  that.  In  courts  of  equity,  lapse  of  time, 
rendering  a  demand  stale,  or  statute  of  lim- 
itations, the  bill  disclosing  that  the  claim  or 
demand  Is  obnoxious  to  either,  may  be  tak- 
en advantage  of  by  answer  or  demurrei  as 
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well  as  by  plea."  See,  also,  Bercy  v.  Lav- 
retta,  63  Ata.  374;  Sublette  v.  TInney,  9  Cal. 
423.  In  18  Am.  &  E.  B.  L.  107  (2d  Ed.):  "It 
a  married  woman  Is  authorized  to  act  In  re- 
spect to  her  separate  estate  as  if  she  were 
unmarried,  she  Is  equally  subject  to  the  Im- 
putation and  consequences  of  laches  as  If  she 
were  a  feme  sole."  In  Gibson  v.  Herriott,  55 
Ark.  85,  17  S.  W.  589,  29  Am.  St.  Rep.  17  (I 
quote  from  the  opinion  because  it  is  so  ap- 
plicable to  the  case  at  bar  under  the  changed 
conditions  created  by  our  statutes,  as  affect- 
ing the  rights  of  married  women):  "At  com- 
mon law,  while  a  married  woman  remained 
under  the  disability  of  coverture,  she  coAd 
not  be  guilty  of  laches.  In  equity,  she  is 
considered  In  all  respects  as  a  feme  sole  In 
respect  to  property  settled  to  her  sole  and 
separate  use.  Under  the  Constitution  of  this 
state,  her  real  and  personal  property,  ac- 
quired In  any  manner,  are  and  remain  her 
separate  estate  and  property  so  long  as  she 
may  choose,  and  can  be  devised,  bequeathed, 
or  conveyed  by  her  the  same  as  If  she  were 
a  feme  sole,  and  are  not  subject  to  the  debts 
of  her  husband.  Under  our  statutes,  property 
owned  by  her  at  the  time  of  her  marriage, 
or  acquired  by  her  afterwards.  Is  and  re- 
mains her  sole  and  separate  property,  and  can 
be  used  by  her  In  ber  own  name,  and  Is  not 
subject  to  the  interference  or  control  of  her 
husband.  She  can  bargain,  sell;  assign,  and 
transfer  her  separate  personal  property,  and 
carry  on  any  trade  or  business,  and  perform 
any  labor  or  services,  on  her  sole  and  sepa- 
rate account;  and  her  earnings  from  her 
trade,  business,  labor,  or  setvlces  are  ber  sole 
and  separate  property,  and  can  be  used  or 
invested  by  her  In  her  own  name.  No  bar- 
gain or  contract  made  by  her  In  respect  to 
her  separate  property,  or  in  or  about  ber 
trade  or  business,  under  the  statutes  of  this 
state.  Is  binding  upon  her  husband,  or  ren- 
ders him  or  bis  property  in  any  way  liable 
therefor.  She  can  be  sued  alone  upon  con- 
tracts made  by  ber  In  respect  to  her  sole  and 
separate  property,  or  In  respect  to  any  trade 
or  business  carried  on  by  her,  and  can  main- 
tain an  action  In  her  own  name  for  or  on 
account  of  her  sole  or  separate  estate  w 
property,  business  or  services,  or  for  dam- 
ages against  any  person  or  t>ody  corporate 
for  any  injury  to  her  person,  character,  or 
property.  In  an  action  brought  or  defended 
by  her  In  her  name,  her  husband  or  his  prop- 
erty Is  not  liable  for  the  costs  thereof  or  the 
recovery  therein.  Whenever  Judgment  is  re- 
covered against  her,  It  can  be  enforced 
against  her  sole  and  separate  property  to  the 
same  extent  and  in  the  same  manner  as  If 
she  were  sole.  The  statutes  clothe  her  wltb 
the  same  property  rights,  and,  with  few  ex- 
ceptions, subject  ber  to  the  same  liabilities, 
as  her  husband.  She  can  manage  ber  own 
property,  and  bind  herself  by  contract,  with 
the  exception  of  contracts  to  convey  land,  in 
respect  to  her  property,  separate  .  trade,  or 
business,  as  fully  and  to  the  same  extent  aa 


be  can.  Vested  with  the  rights  of  property 
and  the  right  to  sue  and  be  sued  possessed 
by  her  husband,  sbe  is  subject  to  the  same 
roles  wtilch  restrict  and  control  his  rights. 
For  this  reason.  It  has  been  held  by  this  court 
that  she  is  barred  by  the  statute  of  limita- 
tions which  prescribes  the  time  within  which 
actions  to  recover  land  sold  at  Judicial  sales 
shall  be  commenced.  For  the  same  reason, 
she  can  be  guilty  of  laches.  The  disabilities 
of  coverture  in  respect  to  her  separate  prop- 
erty having  been  removed,  she  is  to  the  same 
extent  relieved  of  its  consequences:  Stelnes 
V.  Manhattan  Xtfe  Ins.  Co-  (C.  G.)  34  Fed. 
441,  444;  Burkle  v.  Levy,  70  Cal.  250,  254,  11 . 
Pac.  643;  Morrow  v.  Gondchanx,  41  La.  Ann. 
711,  6  South.  563;  Lewis  v.  Barber,  21  UL 
App.  638,  641." 

For  the  reasons  herein  given,  tbe  decree 
must  be  reversed,  and  this  court,  proceeding 
to  render  such  decree  as  the  drcnit  court 
should  have  rendered,  doth  sustain  the  de- 
murrer and  dismiss  the  bill. 

Beversed  and  bill  dismissed. 


(58  W.  Va.  SS6) 
BOGGS  T.  GREENBRIER  GROCERY  CO. 
et  al. 

(Supreme  Court  of  Appeals  of  West  VlrglniB. 
Jnne  6,  1908.) 

THRBAT8— ACTION    FOR    DAMAaSS— DICIARA- 

TION. 

1.  W.  H.  B.  filed  his  declaration  agahist  N 
H.  S.  and  G.  G.  Oo.  for  damages,  alleging 
that  defendant  N.  H.  S.,  by  threatening  to 
bare  B.,  the  son  of  plaintiff,  arrested  for  a 
felony,  and  have  bim  sent  to  the  penitentiary, 
forced  and  induced  plaintiS  to  release  the  levy 
of  an  execution  on  certain  property  of  said  R.-, 
who  was  plaintiff's  execution  debtor,  and  turn 
the  property  so  released  over  to  defendants,  who 
took  possession  thereof;  but  failed  to  allege 
in  the  declaration  on  what  felonious  charge  de- 
fendant S.  claimed  the  said  R.  could  be  so  ar- 
rested or  prosecuted,  and  that  R.  was  innocent 
of  such  charge.  Held,  declaration  bad  on  de- 
murrer for  want  of  such  allegation. 

(Syllabus  by  tbe  Court.) 

Error  to  Circuit  Court,  Greenbrier  County; 
J.  M.  McWhorter,  Judge. 

Action  by  William  H.  Boggs  against  the 
Greenbrier  Grocery  Company  and  N.  H. 
Slack.  Judgment  for  plaintiff.  Defendants 
bring  error.    Reversed. 

Williams  &  Dice,  for  plaintiffs  In  error. 
John  W.  Arbuckle,  for  defendant  in  error.' 

McWHORTER,  P.  William  H.  Boggs  in- 
stituted in  the  circuit  court  of  Greenbrier 
county  his  action  at  law  against  the  Green- 
brier Grocery  Company,  a  corporation,  and 
N.  H.  Slack.  In  the  declaration  as  well  as 
the  summons  It  Is  called  an  action  in  tres- 
pass on  the  case.  It  contains  allegations  In 
slander,  but  It  sufficiently  appears  from  the 
whole  declaration  together  that  It  is  an  ac- 
tion to  recover  damages  against  the  defend- 
ants named  for  forcing  the  plaintiff  to  release 
certain  property  from  levy  levied  upon  by 
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Tlrtne  of  an  execution  Issued  upon  a  judg- 
ment In  faror  of  the  plaintifF  against  one  R. 
U.  BoKgs,  who  was  the  son  of  the  plaintiff, 
in  order  that  the  defendants  might  take  pos- 
session of  the  property  so  levied  upon,  which 
they  did,  the  plaintiff  being  induced  to  so  re- 
lease his  levy  by  threats  made  by  the  said 
Slack.  The  defendants  representing  to  plain- 
tiff that  bis  son,  the  said  R.  H.  Boggs,  was 
indebted  to  them  to  the  amount  of  several 
hundred  dollars,  and  that,  unless  plaintiff 
would  go  security  for  the  said  B,  H.  Boggs 
for  the  said  indebtedness,  and  would  release 
the  said  lien  and  levy  and  surrender  the  said 
property  to  the  defendants,  said  defendant 
Slack  would  have  said  R.  H.  Boggs  immedi- 
ately arrested  for  felony,  and  sent  right  away 
to  the  penitentiary,  and  imprisoned  there- 
in, and  would  make  plaintiff  sign  a  bigger 
bond  to  get  B.  H.  Boggs  released;  that  they 
had  plenty  by  which  they  could  have  said 
R.  H.  Boggs  arrested  and  sent  to  the  peni- 
tentiary; and  that  by  reason  of  said  threats 
the  plaintiff  became  and  was  much  dis- 
tressed and  disturbed  in  mind,  and,  being  ig- 
norant, inexperienced,  and  unadvised,  was 
so  scared,  excited,  and  frightened,  and  was 
by  reason  of  said  threats  overcome,  Impelled, 
and  unlawfully  forced  to  release  said  prop- 
erty from  said  Hen  and  levy,  and  surren- 
dered the  same  to  defendants,  and  directed 
the  officer  to  return  the  execution  to  the  Jus- 
tice, and  said  defendants  immediately  took 
possession  of  said  property  without  legal 
process,  and  took  and  carried  the  same  away, 
and  converted  it  to  their  own  use.  While 
the  declaration  seems  to  be  partly  a  decla- 
ration In  slander,  with  some  Indications  of 
a  declaration  in  trover  and  conversion,  yet 
this  may  be  very  properly  treated  as  surplus- 
age, and  enough  can  be  gathered  from  the 
allegations  to  predicate  the  same  upon  the 
plaintiff  being  forced  and  induced  by  the 
threats  of  said  Slack  to  release  his  lien,  and 
permit  the  property  to  go  Into  the  bands  of 
the  defendants:  but  the  allegations  of  such 
threats  are  Insufficient,  in  that  they  fall  to 
allege  any  specific  charges  against  the  said 
R.  H.  Boggs  which  would  constitute  a  crim- 
inal act  for  which  the  said  Boggs  could  be 
prosecuted.  A  threat  of  arrest  for  which 
there  is  no  ground  does  not  constitute  duress, 
as  the  party  could  not  be  put  In  fear  there- 
by. Knapp  V.  Hyde,  60  Barb.  80.  "A.  threat 
of  imprisonment  Is  not  duress  unless  the  im- 
prisonment be  unlawful."  Hammon  on  Con- 
tracts, {  135,  p.  193,  and  cases  there  cited; 
and  at  bottom  of  same  page:  "A  threat  of 
Imprisonment  for  an  offense  of  which  the 
person  threatened  is  Innocent  Is  as  to  him 
a  threat  of  unlawful  imprisonment,  even 
thongh  the  person  making  the  threat  be- 
lieves the  other  guilty."  Glddlngs  v.  Bank, 
104  Iowa,  676,  74  N.  W.  21.  In  quite  all  the 
very  many  anthorltles  I  have  examined  on 
this  subject  the  threat  complained  of  was 
made  with  reference  to  specific  charges,  thus 
informing    the    person    threatened    of    the 


ground  of  the  threat  Wharton's  Prec  of 
Ind.  and  Pleas,  p.  378.  As  far  as  the  decla- 
ration shows  in  case  at  4)ar,  there  was  no 
Intimation  accompanying  the  threat  of  any 
specified  charges,  or  that  any  particular 
crime  had  been  committed  for  which  the  said 
R.  H.  Boggs  could  be  arrested  or  prosecuted. 
The  declaration  should  allege,  in  connection 
with  the  threat,  the  charges  upon  which  the 
defendant  threatened  the  arrest,  and,  far- 
ther, that  the  person  threatened  to  be  so 
prosecuted  was  innocent  of  said  charge. 

The  declaration  being  bad  on  demurrer,  the 
Judgment  of  the  circuit  coiirt  must  be  re- 
vefced,  the  verdict  set  aside,  and  the  cause 
remanded  to  the  circuit  court,  with  leave  to 
plaintiff  to  amend  his  declaration,  if  ao  ad- 
vised. 


(63  W.  Va.  370) 

KNIGHT  T.  ZAHNHISER  BROS,  ft  STEN 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virgima. 
April  26,  190a) 

PROHIBITION— WANT    OF    JURISDICTION— PBO- 
CHDURE— AFFEAL,-^USTICE  OF  THE  PELACE. 

1.  As  a  general  rule,  where  prohibition  is 
Eougrht  to  prohibit  an  inferior  court  from  enter- 
taining a  matter  for  want  of  jurisdiction,  ex- 
ceptions most  first  be  made  in  the  lower  court  to 
its  jurisdiction.  -., 

2.  A  justice  having  jurisdiction  of  a  proceed- 
ing, prohibition  does  not  lie.  Resort  must  be 
had  to  an  appeal  where  it  lies. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court.  Braxton  Cotnttr: 
W.  O.  Bennett,  Judge. 

Action  by  John  B.  Knight  against  Zahn- 
hiser  Bros.  &  Sten  and  another.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

B.  P.  &  T.  B.  Hall,  for  plaintiff  In  error. 
W.  E.  Haymond.  for  defendants  in  error. 

BRANNON,  J.  John  B.  Knight  sued  Zahn- 
blser  Bros.  &  Sten  for  debt  before  D.  C 
Wellen,  a  justice  of  Braxton  county,  and, 
the  defendants  being  nonresidents,  an  at- 
tachment was  Issued  against  their  estate. 
Judgment  was  given  September  23,  1898,  by 
the  Justice  for  the  plaintiff,  and  under  an 
order  of  sale  the  attached  effects  were  sold. 
Before  the  sale  Zabnhlser  Bros.  &  Sten  mov- 
ed Justice  Wellen  to  grant  a  new  trial  or 
rehearing,  they  not  having  appeared  to  the 
action;  but  the  Justice  refused  to  do  w>,  as 
shown  by  bis  docket.  Later  a  peremptory 
mandamus  was  awarded  by  the  circuit  court 
of  Braxton  commanding  Justice  Wellen  to 
rehear  the  action;  but  he  entered  no  order 
touching  It  The  petition  for  proliibltlon 
says  that  he  had  removed  from  the  county 
and  vacated  his  office  of  Justice  before  the 
motion  for  a  rehearing,  and  before  the  In- 
stitution of  the  proceeding  In  mandamus. 
The  matter   lay  asleep   until   November   2, 

f  L  Bm  ProhlbiUoa,  voL  M.  Cut  Die.  |  M. 
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1901,  when  Zabnbiser  Bros.  &  Sten  moved 
G.  R.  Gibson,  successor  of  Wellen  aa  Jus- 
tice, to  rehear  the  action.  Thereupon  Knight 
applied  to  and  obtained  from  Hon.  W.  G. 
Bennett,  circuit  Judge,  a  rule  against  Justice 
Gibson  and  Zabnbiser  Bros.  &  Sten  to  pro- 
hibit rehearing  the  case  before  the  justice.. 
Upon  the  return  of  the  rule,  the  circuit 
court  of  Braxton,  upon  demurrer  to  Knight's 
petition,  and  upon  a  motion  to  discharge  the 
rule,  ent»ed  Judgment  discharging  the  rule 
and  denying  the  prohibition,  and  Knight  sued 
out  a  writ  of  error. 

We  need  not  discuss  all  the  points  gone 
over  by  counsel,  because  the  solution  of  the 
case  before  na  Is  governed  by  the  points 
now  to  be  stated,  rendering  it  nnnecessary 
and  improper  to  pass  on  the  points  alluded 
to. 

No  exception  to  the  Jurisdiction  of  Jus- 
tice Gibson  was  made  to  him  before  the 
application  for  the  prohibition.  In  16  Ency. 
PI.  ft  Prac.  1128,  we  find  this  matter:  "Ap- 
plications for  the  writ  of  prohibition  are  pre- 
mature until  exception  has  been  taken  to 
tbe  Jurisdiction  of  the  lower  court  and  over- 
ruled, and  will  be  refused,  if  this  has  not 
been  done,  for  it  is  invariably  presumed 
that  courts  will  give  the  parties  the  relief  to 
which  they  show  themselves  entitled."  I 
grant  that  this  is  not  Jurisdictional;  but 
It  is,  and  ought  to  be.  Imperative  practice. 
Why  should  not  relief  be  first  sought  in  the 
court  alleged  to  have  no  Jurisdiction,  the 
proper  place  to  present  the  question  in  the 
first  instance?  The  case  ot  Board  of  Edu- 
cation V.  Holt,  51  W.  Va.  435,  41  S.  B.  837, 
proceeds  on  this  rule.  It  is  laid  down  by  all 
the  authorities  except  Com.  v.  Latham,  86 
Va.  632,  8  S.  B.  488,  citing  no  authority. 

Again,  Justice  Gibson  had  Jurisdiction  to 
decide  for  or  against  the  application  for  re- 
hearing. I  have  observed  no  point  or  mat- 
ter presented  in  tbe  briefs  not  proper  for  his 
consideration  as  entering  into  the  question 
of  granting  a  rehearing,  and  cognizable  up- 
on an  appeal  from  bis  court  to  tbe  drcnit 
court,  and  therefore  proliibltion  does  not  lie. 
When  he  decides,. though  he  may  decide  er- 
roneonsly,  yet  he  decides  within  the  scope 
of  his  Jurisdiction,  and  an  appeal  affords  re- 
dress for  any  error.  Johnston  v.  Hunter, 
50  W.  Va.  62,  40  8.  B.  448. 

We  therefore  afllrm  the  Judgment 


(53  W.  V».  B60) 

DAT  V.  NATIONAL  MUT.  BLDG.  ft  LOAN 

ASS'N  OP  NEW  YORK. 

(Supreme  Ccnrt  of  Appeals  of  West  Virginia. 

Jnne  6,  1903.) 

■QUITT— INCONSISTENT'    CAUSES   OB*  ACTION— 
JOINDER— MULTIFARIOUSNESS— DIS- 
TRIBUTION OF  ASSETS. 
1.  Independent,    inconsistent,    and    repugnant 
canses  of  action,  sufficient  in  themselveB  sepa- 
rately, cannot  be  joined  together  in  the  same 
bill  in  chancery. 

f  1.  S«*  Banlt7,  vol.  1*.  C«at.  Dls-  I  ML 


2.  If  a  borrower  of  a  building  association  files 
a  Mil  for  the  purpose  of  having  his  stock  in 
such  association  treated  as  illegal  and  void, 
and  the  loan  made  him  as  nsnrious,  and  to  have 
his  obligations  to  such  association  canceled  and 
annulled,  and  at  tbe  same  time  asks  that  he  be 
treated  as  a  shareholder,  with  the  privilege  of 
calling  upon  the  officers  and  managers  of  the 
association  to  account  for  the  mismanagement  of 
the  association  under  its  by-laws,  end  having 
its  bnrinesa  finally  wound  np  and  its  property 
distributed,  such  bill  is  multifarious,  for  mis- 
joinder of  separate  and  distinct  causes  of  suit, 
inconsistent  In  their  nature,  and  will  be  dis- 
missed. 

3.  One  who  occupies  the  position  of  being  a 
mere  debtor  of  a  building  association  cannot 
maintain  a  bill  to  wind  up  its  affairs  and  dis- 
tribnte  its  assets. 

(Syllabus  by  tbe  Court) 

Appeal  from  Circuit  Court  Cabell  County; 

Bl  8.  DooUttie,  Judge. 

Bill  by  Robert  L.  Day  against  the  National 
Mutual  Building  &  Loan  Association  of  New 
York.  Decree  for  plalntlfT,  and  defendant  ap- 
peals.   Reversed. 

Harvey  ft  Hutcliinson,  for  appellant  Vin- 
son ft  Thompson  and  Jefferson  Bryant  for 
appellee,   t 

DENT,  J.  Tbe  National  Building  ft  Loan 
Association  of  New  York  appeals  from  de- 
crees of  the  circuit  court  of  Cabell  county 
overruling  its  demurrer  to  the  bill,  and  ap- 
pointing a  receiver  to  take  charge  of  and 
manage  its  property  and  business,  at  the  in- 
stance of  Robert  L.  Day.  Day  filed  his  bill 
In  chancery  against  the  said  association,  con- 
taining, among  other  things,  the  following  al- 
legations: First  That  the  plaintiff  subscribed 
for  17  shares  of  stock  of  the  association,  which 
was  a  mere  money  lender,  and  borrowed  from 
it  $1,700,  being  the  par  value  of  such  stock, 
advanced,  and  executed  two  several  deeds  of 
trust  to  secure  the  same;  that,  in  accordance 
with  tbe  by-laws  of  such  association,  he  had 
paid  in  at  various  times  |1,720,  which  he 
claims  should  be  credited  on  such  loan,  and. 
If  there  is  any  balance,  he  is  ready  and  will- 
ing to  pay  the  same,  when  properly  ascer- 
tained; that  the  association  claims  a  balance 
of  $1,461.46;  that  the  whole  transaction  is 
usurious,  and,  for  various  reasons  set  forth  in 
the  bin,  is  Illegal,  and  his  subscription  to  the 
stock  was  procured  by  false  representations— 
and  asks  that  he  be  treated  as  a  mere  "bor- 
rower,  the  usury  expunged  from  his  indebted- 
ness, the  true  balance  be  ascertained  and  de- 
termined, his  deeds  canceled,  and  the  associa- 
tion enjoined  from  making  sale  of  his  proper- 
ty. Second.  As  a  stockholder  of  the  associa- 
tion, he  alleges  that  the  business  of  the  as- 
sociation is  beln^  •orruptly  mismanaged  by 
the  officers  and  directors  thereof  in  their  own 
private  interests,  to  the  injury  of  the  stock- 
holders, and  that  the  association  has  been 
rendered  insolvent  thereby,  and  has  ceased  to 
do  and  perform  its  legitimate  functions,  but 
is  carried  on  solely  for  the  benefit  of  the  of- 
ficers, managers,  and  their  friends,  in  total 
disregard  of  the  interest  of  the  shareholders 


Digitized  by 


Google 


780 


44  80UTHBASTEBN  RBPORTKR. 


(W.Va. 


and  the  borrowers,  and  prays  that  a  receiver 
be  appointed  to  take  charge  of  the  affairs  of 
the  association  and  manage  them  In  the  In- 
terests of  the  shareholders.  The  defendant 
demurred  to  the  hill.  The  demurrer  was 
overruled,  and  on  motion  of  the  plaintiff  the 
court  appointed  a  temporary  receiver.  The 
defendant  filed  its  answer  and  exhibits,  and 
the  court  at  the  hearing  made  sacb  recelver- 
shlp  permanent. 

The  first  question  that  presents  Itself  Is  as 
to  whether  such  a  bill  is  maintainable.  Can 
a  person  repudiate  his  subscription  of  shares 
to  an  alleged  building  association,  and  ask 
that  It  be  treated  as  a  money  lender,  and  he 
as  a  borrower,  because  of  misrepresentation, 
fraud,  and  osury,  and  in  the  same  breath 
claim  to  be  a  shareholder,  charge  fraudulent 
mismanagement  on  the  part  of  the  officers 
and  managers,  even  to  insolvency,  and  have 
a  receiver  appointed  to  take  charge  of  and 
manage  the  business  of  the  association  in  the 
interests  of  the  shareholders?  Equity  will 
not  entertain  a  bill  containing  such  Incon- 
sistent allegations,  and  so  repugnant  to  eacti 
other.  If  the  plaintiff  is  a  borrower  and  the 
defendant  a  money  lender,  and  plaintifTs  sub- 
scription to  the  stock  is  void  because  obtain- 
ed upon  false  representations,  then  the  plain- 
tiff cannot  be  treated  as  a  shareholder,  and 
be  permitted  to  ask  for  a  receiver  to  take 
charge  of  and  wind  up  the  afbilrs  of  the  de- 
fendant A  bill  is  fatally  defective  for  mul- 
tifaiiousness  and  misjoinder  when  It  vmltes 
two  separate,  distinct,  and  repugnant  causes 
of  action  against  a  defendant,  either  of 
wliich,  standing  by  Itself,  would  be  a  good 
cause  of  action.  As  a  debtor,  plaintiff  may 
attack  his  loan  as  usurious,  and  the  by-laws 
of  defendant  as  Illegal  and  void;  but,  as  a 
shareholder,  be  must  accept  such  by-laws, 
and  be  governed  thereby.  As  a  debtor,  he  can 
sue  the  association  alone;  as  a  shareholder,  be 
must  make  the  officers  and  shareholders  par- 
ties, formal  or  Informal,  to  such  suit  As  a 
debtor,  bis  interests  are  opposed  to  those  of 
the  shareholders;  as  a  shareholder,  his  In- 
terests conflict  with  his  position  as  a  debtor. 
The  defense  of  the  association  as  a  mere  mon- 
ey lender  is  very  different  from  that  It  must 
present  when  charged  by  a  shareholder  with 
mismanagement  The  defenses  are  incom- 
patfble  and  have  no  necessary  connection 
with  each  other.  In  the  case  of  Guano  Co.  ▼. 
Heatherly,  38  W,  Va.  410,  18  S.  B.  611,  this 
court  held:  "The  bill  may  be  framed  with  a 
double  aspect,  and  ask  relief  in  the  alterna- 
tive, but  the  state  of  facts  on  which  snch  re- 
lief is  prayed  must  not  be  inconsistent  The 
bill  must  not  be  multifarious;  that  is,  two 
distinct  grounds  of  equitable  relief,  even  be- 
tween the  same  parties,  are  not  to  be  joined 
in  one  bill."  A  bill  to  rescind  or  annul  a 
contract  for  fraud  or  Illegality,  and  to  en- 
force the  same  and  require  an  accounting 
thereunder.  Is  fatally  defective.  14  En. 
Plead.  &  Prac.  206;  Wilkinson  v.  Dobhie,  12 
Blatchf.  298,  Fed.  Cas.  No.  17,670;   Cherokee 


Nation  V.  Southern  Kansas  Railroad,  135  U. 
S.  641,  10  Sup.  Ct  965.  34  L.  Ed.  295;  St 
Louis  R.  Co.  V.  Terre  Haute  R.  Co.  (C.  0.)  33 
Fed.  440;  Shields  v.  Barrow,  17  How.  144,  15 
L.  Ed.  158.  A  bill  which  prays  the  rescission 
of  contracts  of  subscription  to  corporate 
«tock,  and  also  seeks  to  call  the  corporate  of- 
ficers to  account  to  the  complainants  as  stock- 
holders, is  multifarious.  Brown  t.  Bedford 
City  Land  Co.,  91  Va.  81,  20  8.  B.  968.  In 
the  latter  case  it  Is  held  that  stoclcholders  who 
come  into  a  court  of  equity,  and  seek  to  have 
their  contracts  of  subscription  rescinded  on 
the  ground  that  they  were  fraudulently  ob- 
tained, cannot  In  the  same  bill  complain  of 
the  malfeasance  or  misfeasance  of  the  cor- 
porate directors  in  the  management  of  the 
corporate  property,  and  seek  relief  which 
rests  upon  their  relation  as  stockholders  <tf 
the  defendant  company.  Snch  relief  most  be 
considered  a  distinct  act  of  affirmance  and 
ratification  of  the  very  transaction  which 
they  In  another  part  of  their  bill  songht  to  re- 
pudiate. Yeaton  v.  Lenox,  8  Pet  123,  8  Ia 
Ed.  889;  Pomeroy's  Eq.  Jur.  |  268.  "A  plain- 
tiff cannot  in  one  portion  of  a  bill  sue  on  be- 
half of  himself  and  all  the  other  members 
of  a  company,  and  by  another  portion  seek  to 
establish  a  demand  against  the  company."  1 
Daniell's  PL  &  Pr.  242.  Antagonistic  causes 
of  action  cannot  be  set  up  In  the  same  bilL 
Story's  Eq.  Pleading,  {  271;  Hazard  t.  Dil- 
lon (C.  a)  34  Fed.  485;  Walker  v.  Powers. 
104  U.  S.  246,  26  L.  Ed.  729;  Stebblns  y.  St 
Anne,  116  U.  S.  386,  6  Sup.  Ct  418.  29  L.  Ed. 
667;  Hartford  Fire  Ins.  Go.  ▼.  Bonner  M. 
Co.  (O.  C.)  44  Fed.  161,  11  L.  R.  A.  623.  The 
relief  sought  by  plaintiff  for  himself  is  antag- 
onistic to,  and  inconsistent  with,  the_  relief 
sought  by  him  for  others,  and  hence  the  two 
matters  are  Incompatible.  The  same  rule 
holds  good  In  suits  to  Impeach  wills.  Dower 
V.  Church,  21  W.  Va.  23;  Couch  v.  Basthan, 
27  W.  Va.  796,  65  Am.  Rep.  346;  Kerr  v. 
Lunsford,  31  W.  Va.  669,  8  S.  E.  493,  2  L.  B. 
A.  668. 

The  bill  In  this  case  is  plainly  multlfarloos. 
When  the  case  was  formerly  determined,  an 
effort  was  made  to  hold  that  the  plaintiff  was 
purely  a  debtor  to  the  association,  and  not 
entitled  to  file  a  bill  to  settle  the  affairs  of 
the  association,  and  that  that  portion  thereof 
was  mere  surplusage,  and  should  be  disre- 
garded, and  the  bill  entertained;  following 
Morgan  v.  Morgan,  42  W.  Va.  542,  26  a  E. 
294;  Gay  v.  Skeen,  36  W.  Va.  682,  16  S.  E. 
64.  This  was  done  under  the  doctrine  that 
when  a. shareholder  became  a  borrower  to  the 
full  par  value  of  his  stock,  and  surrendered 
his  stock  to  the  association,  he  was  no  longer 
a  shareholder,  nor  entitled  to  share  In  its 
profits  and  losses.  Thornton  &  Blackledge  on 
Building  Associations,  S  387;  Endllcli  on 
Building  Associations,  {  617;  Bowker  v.  MiU 
River  Loan  Fund  Association,  7  Allen,  100; 
Overby  v.  Fayetteville  Building  &  Loan  Asso- 
ciation, 81  N.  C.  56;  Association  y.  Gilbert 
23  Grat  787;  White  t.  Mechanics'  BoUdlns 
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Fnnd  Aflsodation,  22  Orat  233.  This  doctrine 
is  really  foreign  to  the  purpose  of  building  as- 
sociations, and  tends  to  destroy  their  char- 
acter as  such.  For,  so  long  as  a  borrower  Is 
interested  In  the  earnings  of  the  association, 
and  entitled  to  a  pro  rata  distribution  thereof 
as  a  credit  on  his  stock  or  dues,  he  must  be 
rated  as  a  member.  An  examination  of  the 
defendant's  by-laws  filed  with  the  bill  shows 
that  plalntifTs  stock  was  only  pledged  as  col- 
lateral security  for  Iiis  loan,  and  It  was  not 
to  be  deemed  canceled  until  "the  -amount  In 
the  loan  fund  to  the  credit  of  such  shares, 
consisting  of  monthly  dues  and  profits  appor- 
tioned to  such  shares,  shall  equal  the  face 
value  of  the  shares."  Hence  the  plaintiff, 
untn  the  shares  pledged  by  him  were  finally 
canceled,  was  interested,  as  a  shareholder,  in 
the  business  of  such  association,  and  entitled, 
on  proper  showing,  to  file  a  bill  to  have  the 
affairs  of  the  association  wound  up  and  set- 
tled under  the  direction  of  a  court  of  equity. 
Thornton  Ik  Blackledge,  B.  &  L.  Ass'ns,  '{ 
393;  7  Thomp.  Corp.  Sg  8772,  8773;  Lister  v. 
Log  Cabin  Ass'n,  38  Md.  115;  Ede,  Build. 
Ass'ns,  12S;  5  Am.  &  Eng.  Dec.  in  Equity, 
123;  Toung  t.  Building  Ass'n,  48  W.  Va.  520, 
38  B.  B.  670;  Edelin  ▼.  Pascoe,  22  Orat  826; 
Cason  V.  Seldner,  77  Va.  293;  Code,  c.  58,  % 
58.  Such  being  the  law,  the  court  cannot 
avoid  the  effect  of  the  bfli  being  multifarious. 
The  plaintiff  sets  out  two  wholly  distinct 
and  repugnant  causes  of  action.  In  one  of 
which  be  claims  that  the  defendant  is  an  il- 
legal corporation,  doing  business  Illegally, 
with  by-laws  Invalid,  and  asks  that  his  sub- 
scription be  treated  as  null  and  void,  and  his 
debt  as  usurious.  In  the  other  he  claims  to 
be  a  shareholder,  subject  to  the  by-laws  and 
entitied  to  their  benefit,  with  the  right  to  call 
the  association's  officers  and  managers  to  ac- 
count thereunder.  Which  one  of  these  causes 
of  action  he  will  prosecute,  it  is  for  him  to 
decide.  Equity  will  not  decide,  nor  will  it 
permit  him  to  set  them  both  up  in  the  same 
bill. 

The  decrees  will  therefore  be  reversed,  the 
receiver  be  discharged,  the  demurrer  sustain- 
ed, and  the  bill  dismissed,  without  prejudice 
to  any  proper  suit  the  plaintiff  may  be  advised 
to  bring  touching  either  or  any  of  the  causes 
of  action  set  forth  in  his  bllL 


(6S  9.  C.  IM) 

STATE  ex  rd.  SOUTHERN  BT.  t.  EARLS 
et  al. 

(Supreme  Court  of  South  Carolina.    April  22, 
1903.) 

INJUNCTION— BNFORCBMBNT  OB"  ORDINANCE— 
PLEADINGS  —  MAYOR'S  CODRT  —  PRBSDMP- 
TIONS— UNREASONABLENESS  OF  ORDINANCE 
—APPEAL-JURISDICTION. 

1.  Where  a  petition  to  restrain  the  authori- 
ties of  a  city  from  enforcing  au  ordinance  al- 
leged that  the  city  had  attempted  to  pasa  the 
ordinance  at  a  certain  time,  and  the  return  of 
the  respondent  admitted  the  allegations,  the  in- 
tent of  the  language  of  the  petition  was  evi- 
dently to  allege  the  invalidity  of  the  ordinance 
because  In  vlMatiou  of  the  Constkntion,  and  the 


admission  of  respondent  is  not  susceptible  of 
the  construction  that  the  ordinance  was  not 
promulgated  as  provided  by  law. 

2.  On  cooTiction  in  a  mayor^s  court,  it  will 
be  presumed  that  all  the  requirements  of  law 
have  been  complied  with. 

3.  A  party  affected  by  an  ordinanco  Is  enti- 
tled to  show  that  it  is  so  unreasonable  as  to 
amount  to  a  confiscation  of  property  under  the 
gnise  of  regulation. 

4.  Where  an  appeal  has  been  taken  from  an 
intermediate  order,  and  the  jurisdiction  of  the 
Supreme  Court  has  attached,  the  circuit  court 
cannot  hear  the  case  on  the  merits. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;    Aldrich,  Judge. 

Proceeding  for  problbition  by  the  Southern 
Railway  Company  against  F.  S.  Earle,  mayor 
of  the  city  of  Columbia,  and  Owen  Daly, 
chief  of  police  of  said  city.  From  circuit  or- 
der overruling  demurrer,  refusing  motion  for 
reference,  and  decree  on  merits,  petitioner 
appeals.    Reversed. 

B.  L.  Abney  and  EL  M.  Thomson,  for  ap- 
pellant   Allen  J.  Qreea,  for  respondents. 

Statement  of  Facts. 

GARY,  A.  J.  There  are  three  sets  of  ex- 
ceptions in  these  two  cases:  (1)  Those  as- 
signing error  on  the  part  of  his  honor  the 
circuit  Judge  in  overruling  the  demurrer  to 
the  rule  to  show  cause;  (2)  those  complain- 
ing of  error  in  refusing  an  order  of  reference 
In  order  that  the  petitioner  might  have  the 
opportunity  of  showing  that  the  ordinance 
hereinafter  mentioned  was  unreasonable,  and 
therefore  deprived  the  petitioner  of  its  prop- 
erty without  due  process  of  law.  In  contra- 
vention of  section  1  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States; 
(3)  those  alleging  error  in  the  final  Judgment 
dismissing  the  petition.         < 

The  following  is  the  order  refusing  the 
reference: 

"This  is  a  proceeding  in  prohibition  to  re- 
sti-ain  the  mayor  and  chief  of  police  of  the 
city  of  Columbia  from  enforcing  an  ordinance 
of  said  city  entitled  'An  ordinance  to  amend 
section  347a  of  the  Revised  Ordinances  of 
the  City  of  Columbia,  ratified  the  26th  day 
of  May,  1886.'  Said  ordinance,  according  to 
the  allegations  of  the  petition  herein,  was 
ordained  and  passed,  or  attempted  to  be 
ordained  and  passed,  on  February  26,  1001, 
so  that  said  section  of  the  Revised  Ordi- 
nances, as  amended,  shall  read:  'Section  347a. 
In  order  to  provide  for  the  safety  of  the 
public  at  places  where  the  tracks  of  the 
steam  railroad  companies  cross  the  streets  of 
the  city  of  Columbia,  it  shall  be  the  duty  of 
said  companies  to  station  both  day  and  night 
at  such  crossings  as  in  the  Judgment  of  the 
city  council  the  public  safety  may  require,  to 
be  designated  by  the  city  council,  a  flagman, 
whose  duty  it  shall  be  to  show  a  red  flag 
whenever  a  train  may  be  approaching  or 
crossing  such  streets;  and  it  shall  also  be 
the  duty  of  said  companies  to  provide  and 
maintain  at  such  crossings  a  good  and  sUt- 
Helent  light,  to  burn  from  thirty  minutes  aft- 
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er  sunset  nntU  one  bonr  before  sunrise.  Any 
person  or  corporation  violating  any  of  the 
foregoing  provisions  shall  he  punishable  upon 
conviction  before  the  mayor,  or  alderman  act- 
ing as  mayor,  by  a. fine  not  exceeding  forty 
($40.00)  dollars." 

"Thereafter  the  intersections  of  a  number 
of  streets  were  designated  by  the  city  coun- 
cil, and  the  petitioner  herein,  through  its 
proper  officers,  was  notified  to  place  flagmen 
and  lights,  as  required  by  the  ordinance.  In 
January,  1902,  the  said  ordinance  was  en- 
forced, or  attempted  to  be  enforced,  by  fin- 
ing an  agent  of  petitioner  for  violating  the 
same.  On  January  9,  1002,  his  honor  Judge 
Krnest  Gary  Issued  a  rule  against  the  re- 
spondents to  show  cause  before  blm,  at  cham- 
bers, In  Columbia,  S.  C,  'why  the  writ  of 
prohibition  prayed  for  In  the  petition  In  the 
above-stated  proceeding  should  not  issue  In 
accordance  with  the  prayer  thereof,'  and  re- 
strained respondents,  'until  the  further  order 
of  this  court,  from  further  prosecuting  the 
proceedings  against  the  said  Southern  Rail- 
way Company,  or  its  officers  and  agents,  on 
account  of  the  matters  and  things  alleged  In 
said  petition.'  The  respondents  have  made 
return  to  the  rule  to  show  cause  and  answer- 
ed the  petition  herein. 

"Petitioner  contends:  (1)  That  the  dty  had 
no  power,  express,  implied,  or  Incidental,  to 
pass  the  ordinance  in  question.  (2)  That  the 
Legislature  was  without  power  to  confer  the 
right  to  pass  such  an  ordinance,  because  It 
would  contravene  article  1,  S  6,  of  the  Con- 
stitution of  South  Carolina,  as  well  as  sec- 
tion 1  of  the  14th  amendment  to  the  Constitu- 
tion of  the  United  States,  in  that  it  is  a 
taking  of  property  without  due  process  of 
law,  and  denies  the  equal  protection  of  the 
laws.  (3)  That  It  appears  upon  the  face  of 
the  ordinance  itself,  and  from  the  facts  be- 
fore the  Court:  (a)  That  this  ordinance  Is 
unreasonable,  unjust,  oppressive,  emd  a  bur- 
den upon  the  petitioner,  and  therefore  void; 
(b)  that  It  is  in  contravention  of  the  sections 
and  articles  of  the  Constitution  above  refer- 
red to,  in  that  It  attempts  to  Impose  upon  the 
railroad  company  the  whole  expense  of  pro- 
viding good  and  sufficient  lights  where  the 
railroad  track  crosses  any  streets  in  the  city 
of  Columbia,  as  well  as  requires  flagmen  at 
road  crossings  night  and  day,  the  entire  ex- 
pense of  which  to  fall  upon  the  railroad  com- 
pany; (c)  that  the  ordinance  has  never  been 
duly  promulgated,  as  Is  required  by  the  char- 
ter of  said  city  (14  St  at  Large,  p.  569,  i 
10;  Revised  Ordinances  Cily  of  Columbia,  p. 
176).    • 

"The  proceeding  now  comes  before  me 
upon  the  petition  and  return.  As  preliminary 
to  the  bearing,  petitions  moves  the  court  for 
an  order  of  reference  to  the  master,  directing 
him  to  take  and  report  the  testimony  upon 
the  issues  of  fact  raised  in  the  pleadings. 
This  motion  of  reference  is  predicated  upon 
the  claim  of  petitioner  that  it  has  the  legal 
right  to  show   by   testimony   that   this   or- 


dinance' (the  one  in  question)  "in  unreason- 
able, unjust,  oppressive,  and  a  burden  upon 
the  petitioner,  and  therefore  void.*  In  my 
opinion,  petitioner  has  no  such  legal  right. 
The  ordinance  in  question,  upon  Its  face,  pur- 
ports to  provide  for  the  safety  of  the  public 
at  places  where  the.  tracks  of  the  steam  rail- 
road companies  cross  the  streets  of  the  city 
of  Columbia.'  It  therefore  falls  under  and 
within  the  police  power.  The  ordinance  may 
be  Illegal,  because  either  without  authority 
of  law,  or  because  It  is  unconstitutional;  but. 
If  the  ordinance  Is  legal,  courts  'cannot  run 
a  race  of  opinions  upon  points  of  right,  rea- 
son, and  expediency  with  the  lawmaking 
power.'  Darlington  v.  Ward,  48  S.  C.  583, 
26  S.  E.  906,  38  L.  R.  A.  326.  'This  court,  of 
course,  has  nothing  to  do  with  the  policy  of 
the  ordinance.  It  may  be  very  unjust,  op- 
pressive, and  partial,  or  it  may  be  one  of 
those  wise  measures  of  preservation  which 
experience  has  rendered  necessary  to  drcum- 
yi&at  the  cunning  of  those  who  look  more 
to  private  gain  than  the  interest  of  society.' 
City  Council  v.  Ahrens,  4  Strob.  256.  The 
latest  authority  upon  this  subject  Is  the  case 
of  Darlington  v.  Ward,  supra,  where  the  sub- 
ject Is  discussed  and  the  authorities  reviewed. 
I  shall  not  consider  the  subject  further. 

"Whether  the  ordinance  in  question  is  void, 
because  illegal,  for  the  reasons  stated,  can 
and  will  be  determined  without  taking  testi- 
mony as  to  the  reasonableness,  etc.,  of  the 
ordinance.  The  respondents,  when  the  pro- 
ceeding came  up  before  me,  discussed  all  of 
the  issues  presented  by  the  pleadlnga,  and 
demanded  that  the  petition  herein  be  dis- 
missed and  the  rule  discharged.  The  court 
must  refuse  such  demands,  and  tor  two. 
among  other,  reasons:  First  The  petitioner 
only  argued  the  motion  to  refer,  and  did  not 
discuss  all  of  the  issues  raised.  There  was, 
of  course,  reference  to  these  Issues;  but  they 
were  not  fully  presented,  and  naturally  so, 
as  the  motion  to  refer  was  preliminary  to 
the  argument  upon  the  merits. 

"There  is  an  issue  of  fact  upon  which 
some  record  evidence  is  needed,  to  be  passed 
upon.  I  refer  to  the  allegations  and  conten- 
tion of  the  petitioner  that  the  ordinance'  in 
question,  'has  never  been  duly  promulgated, 
as  Is  required  by  the  charter  of  the  city,'  etc. 
in  paragraph  10  of  the  petition  it  is  alleged 
that  the  city  council,  'claiming  and  assuming 
authority  to  act  under  the  charter  of  said 
city,  and  the  laws  of  the  titate  relating  there- 
to, did  attempt  to  ordain  and  pass  the  fol- 
lowing ordinance,'  and  the  ordinance  above 
stated  is  then  set  out  in  full;  but  there  are 
no  words  purporting  to  show  that  said  ordi- 
nance was  made  and  ratified  under  the  seal 
of  the  city,  signed  by  the  mayor,  or  attested 
by  the  clerk.  Whether  or  not  the  ordinance 
was  duly  and  legally  ordained  will  appear 
upon  the  records,  or  the  original  ordinance. 
The  production  of  such  original,  or  the  proper 
evidence  of  the  same,  should  be  an  easy  mat- 
ter. Involving  little  time  and  trouble,  and  « 
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reference  to  take  such  testimony  should  not 
be  necessary.  11,  however,  I  am  mistaken 
In  this  respect,  and  it  Is  necessary,  petition- 
er may  renew  his  motion  for  a  reference  to 
take  such  testimony  or  proof. 

"Wherefore  It  Is  ordered  tbat  the  motion 
of  petitioner  for  an  order  of  reference  herein 
to  take  testimony  be,  and  hereby  is,  refused." 

The  order  Is  dated  23d  July,  1902. 

On  the  26th  day  of  July,  1902.  the  peti- 
tioner served  notice  of  appeal  from  said  or- 
der, and  thereafter  on  28th  July,  1902,  per- 
fected its  appeal  by  filing  with  the  clerk  of 
this  court  the  return  required  by  the  rul6s. 
On  the  1st  of  August,  1902,  Chief  Justice 
POPE  granted  an  order  staying  proceedings 
outil  the  appeal  should  be  disposed  of  by  the 
Suprenie  Court.  On  the  12th  of  August, 
1902,  Chief  Justice  POPE  modified  his  previ- 
ous order  by  ordering  "that  so  much  thereof 
as  prevents  Judge  Aldrlch  from  continning 
the  hearing  and  rendering  his  decision  upon 
the  merits  be  rescinded,  and  the  said  judge 
be,  and  is,  authorized  to  proceed  to  bear  and 
dispose  of  the  same  In  the  same  manner  as 
if  said  order  had  not  been  granted."  There- 
after Judge  Aldrlch  heard  the  case  upon  the 
merits  and  dismissed  the  petition. 

Opinion. 

The  first  ground  of  the  demurrer  to  the 
return  to  the  rule  to  show  cause  was  that  "it 
does  not  show  that- the  ordinances  set  forth 
In  the  petition  have  been  duly  and  regularly 
ordained  and  passed  by  the  said  city  council 
and 'promulgated  as  required  by  the  charter 
of  said  city  of  Columbia."  The  tenth  para- 
graph of  the  petition  is  as  follows: 

"(10)  That  on  the  26th  day  of  February, 
1901,  the  city  council  of  the  city  of  Colum- 
bia, claiming  and  assuming  authority  to  act 
under  the  charters  of  said  city,  and  the  laws 
of  the  state  relating  thereto,  did  attempt  to 
ordain  and  pass  the  following  .ordinance: 
'An  ordinance  to  amend  section  347a  of  the 
ReTlsed  Ordinances  of  the  City  of  Colum- 
bia, ratified  the  26th  day  of  May,  1896.  Be 
it  ordained  by  the  mayor  and  aldermen  of 
the  city  of  Columbia,  in  council  assembled, 
and  by  the  authority  of  the  same,  Section  1 
Tbat  section  347a  of  the  Bevlsed  Ordinances 
of  the  city  of  Columbia,  ratified  the  26th  day 
of  May,  1896,  be,  and  the  same  is  hereby, 
amended  by  striking  out  after  the  word  "sta- 
tion" the  words  "during  the  daytime,"  and 
inserting  In  lien  thereof  the  words  "both  day 
and- night,"  so  that  the  section  as  amended 
shall  read.'"  Then  follows  a  copy  of  the 
ordinance  set  out  in  the  order  of  Judge  Al- 
drlch. 

In  the  return  the  respondent  admits  the 
allegations  contained  in  paragraph  10  of  the 
petition.  It  will  be  observed  that  paragraph 
10  does  not  allege  that  the  ordinance  was  not 
promulgated  in  the  manner  required  by  law. 
The  reasonable  interpretation  of  its  language 
is  that  it  intended  to  allege  the  Invalidity  of 
the  ordinance  because  It  was  In  violation  of 


the  Constitution,  which  provides  that  a  per- 
son shall'  not  be  deprived  of  property  with- 
out due  process  of  law.  The  admissloD  of 
the  respondent  is  not  susceptible  of  the  con- 
struction placed  upon  It  by  the  petitioner. 
There  are  several  other  reasons  that  could  be 
assigned  in  support  of  this  conclusion,  but  we 
deem  them  unnecessary. 

The  second  ground  of  the  demurrer  was  as 
follows:  "(2)  Although  It  is  admitted  that  the 
agent  of  the  Southern  Railway  Company  was 
tried  before  the  mayor's  court  as  alleged  in 
paragraph  15  of  the  petition,  the  return  does 
not  show  that  the  said  city  of  Columbia  has 
ever  compiled  with  the  said  ordinance  set 
forth  in  the  petition  by  designating  at  what 
crossings,  in  the  Judgment  of  the  city  coun- 
cil, the  public  safety  required  a  flagman  to 
be  stationed,  and  good  and  sufficient  lights  to 
be  also  provided  and  maintained  by  said  rail- 
road company."  It  Is  presumed  from  the 
judgment  of  conviction  before  the  mayor's 
court  that  there  was  a  compliance  with  all 
the  requirements  of  law  until  the  contrary  Is 
made  to  appear.  Furthermore,  the  allega- 
tions of  the  petition  show  tliat  the  city  des- 
ignated the  crossings  mentioned  in  the  ordi- 
nance. 

The  next  question  that  will  be  considered 
Is  whether  the  circuit  judge,  in  refusing  the 
'order  of  reference,  erred  in  ruling  ttiat  the 
petitioner  did  not  have  the  legal  right  to  show 
by  testimony  that  the  ordinance  is  "un- 
reasonable, unjust,  oppressive,  and  a  burden 
upon  the  petitioner."  The  ruling  of  the  cir- 
cuit Judge  Is  unquestionably  free  from  error, 
unless,  as  a  federal  question,  a  different  prin- 
ciple prevails  In  cases  arising  under  the  Con- 
stitution of  the  United  States.  When  there  is 
contilct  In  cases  involving  a  federal  question 
between  the  decisions  of  a  state  court  and 
the  United  States  Supreme  Court,  It  is  the 
duty  of  the  state  court  to  follow  the  decisions 
of  the  United  States  Supreme  Court  Con- 
struction Co.  V.  Township,  49  S.  C.  535,  2T  S. 
B.  670.  In  21  Enc.  of  Law,  985  et  seq.,  it  is 
said:  "It  is  well  established  as  a  general 
rule  that  ordinances,  in  order  to  be  valid  and 
binding,  must  be  reasonable  and  not  arbi- 
trary or  oppressive,  and  ordinances  which  do 
not  conform  to  this  requirement  will  be  de- 
clared void."  Also:  "In  determining  wheth- 
er an  ordinance  is  reasonable,  regard  must 
be  had  to  the  surrounding  circumstances,  and 
the  cliaracter  of  the  place  where  it  is  to  be 
put  In  operation  must  also  be  considered. 
Thus,  where  the  power  of  regulation  given 
to  municipalities  by  the  Constitution  is  alike 
conferred  upon  cities,  towns,  and  counties, 
an  ordinance  passed  pursuant  thereto  may  be 
reasonable  when  confined  to  the  limits  of  a 
city  or  town,  while  it  would  be  entirely  un- 
reasonable when  put  in  operation  In  all  parts 
of  a  large  county,  thinly  populated  in  many 
of  its  parts."  Again:  "The  reasonableness 
of  an  ordinance  is  a  question  of  law  for  the 
court  to  decide  upon  a  consideration  of  all 
the  established  facts  and  drcomstances  of 
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the  case;  but  a  controversy  as  to  the  facts 
of  the  case  must  be  determined  by  a  jury." 
These  principles  are  recognized  and  followed 
by  the  Supreme  Court  of  the  United  States. 
In  Turpln  v.  Lemon,  23  Sup.  Ct  20,  47  L.  Ed. 
— ,  the  court  quotes  with  approval  the  fol- 
lowing definition  of  due  process  of  law  found 
In  Hagar  v.  Reclamation  Dlst,  111  tJ.  S.  701, 
4  Sup.  Ct  663,  28  L.  Ed.  669:  'It  Is  sufficient 
to  observe  here  that  by  'due  process'  Is  meant 
one  which,  following  the  forms  of  law,  Is 
appropriate  to  the  case,  and  Just  to  the  pai^ 
ties  to  be  affected.  It  must  be  pursued  in 
the  ordinary  mode  prescribed  by  the  law; 
It  must  be  adapted  to  the  end  to  be  attained; 
and,  whenever  it  is  necessary  for  the  protec- 
tion of  the  parties,  it  must  give  them  an  op- 
portunity to  be  heard,  respecting  the  Justice 
of  Judgment  sought  The  clause  in  question 
means,  therefore,  that  there  can  be  no  pro-, 
ceeding  against  life,  liberty,  or  property 
which  may  result  In  the  deprivation  of  either, 
without  the  observances  of  those  general 
rules  established  In  our  system  of  Jurispru- 
dence for  the  security  of  private  rights," 
The  case  of  Henderson  v.  Henderson,  173  U. 
S.  502,  19  Sup.  Ct  553,  43  L.  Ed.  823,  shows 
that.  In  order  to  bring  a  case  within  the  scope 
of  the  fourteenth  amendment  to  the  Consti- 
tution of  the  Dnlted  States,  It  should  be  so 
clearly  and  palpably  an  illegal  encroachment 
upon  private  rights  as  to  leave  no  doubt  that 
the  legislation,  by  its  necessary  operation.  Is 
really  spoliation  under  the  guise- of  the  law. 
In  Smytbe  v.  Ames,  169  IT.  S.  466,  18  Sup. 
Ct  418,  42  L.  Ed.  819,  the  court  uses  this 
language:  "In  every  Constitution  Is  the  gua.T- 
anty  against  the  taking  of  private  property 
for  public  purposes  without  Just  compensa- 
tion. The  equal  protection  of  the  laws, 
which,  by  the  fourteenth  amendment,  no 
state  can  deny  to  the  individual,  forbids  leg- 
islation. In  whatever  form  it  may  be  enacted, 
by  which  the  property  of  one  individual  is, 
without  compensation,  wrested  from  him  for 
the  benefit  of  another  or  of  the  public.  This, 
as  has  been  often  observed,  is  a  'government 
of  law,  and  not  a  government  of  men,'  and  It 
must  never  be  forgotten  that  under  such  gov- 
ernment, with  Its  constitutional  limitations 
and  guaranties,  the  forms  of  law  and  the  ma- 
chinery of  government,  with  all  their  reach 
and  power,  must,  in  their  actual  workings, 
stop  on  the  hither  side  of  the  unnecessary 
and  uncompensated  taking  or  destruction  of 
any  private  property  legally  acquired  and  le- 
gally held."  The  court  then  proceeds  to 
show  that  it  was  competent  to  enter  upon  an 
inquiry  as  to  the  reasonableness  and  Justice 
of  the  law  therein  mentioned.  In  Ry.  Co.  v. 
QUI,  156  n.  S.  649,  15  Sup.  Ct  484,  39  L.  Ed. 
V5G7,  the  court  says:  "There  is  a  remedy  In 
the  courts  for  relief  against  legislation  estab- 
lishing a  tariff  of  rates  which  is  so  unreason- 
able as  to  practically  destroy  the  value  of 
property  of  companies  engaged  in  the  carry- 
ing business,  and  that  especially  may  the 
courts  of  the  United  States  treat  sucb  a 


question  as  a  Judicial  one,  and  bold  such 
acts  of  legislation  to  be  In  conflict  with  the 
Constitution  of  the  United  States,  as  depriv- 
ing the  companies  of  their  property  without 
due  process  of  law,  and  as  depriving  them 
of  the  equal  protection  of  the  laws."  These 
authorities  demonstrate  that  the  petitioner 
had  the  right  to  show  by  testimony  that  the 
ordinance  was  so  unreasonable  In  Its  opera- 
tion as  really  to  be  spoliation  or  jconflscation 
of  its  property  under  the  guise  of  legal 
forms,  and  that  the  ruling  of  the  circuit 
Judge  was  erroneous. 

The  question  whether  the  clrcnlt  ixuige  had 
Jurisdiction  to  hear  the  case  upon  the  merits 
after  the  Supreme  Court  had  acquired  Juris- 
diction by  the  filing  of  the  return  with  the 
clerk  of  the  court  does  not  necessarily  arise, 
as  the  circuit  court  could  not  hear  the  case 
on  the  merits  until  the  plaintiff  had  the  op- 
portunity of  Introducing  testimony  to  show 
that  the  ordinance  was  unreasonable.  The 
cases  of  Bank  v.  Stelling,  32  S.  C.  102,  10  S. 
B.  766;  Capell  v.  Moses,  36  S.  C.  6^9,  15  S. 
K.  711;  Sease  t.  Dobson,  84  S.  C.  S45,  13  .S. 
E,  530;  State  v.  Ry.  Co.,  46  S.  0.  470,  23  S. 
£>.  383;  and  Alston  v.  Limehouse,  61  S.  C.  1, 
89  S.  EX  192— show  that,  as  a  general  role,  be 
did  not  have  Jurisdiction  after  the  case  bad 
been  removed  to  the  Supreme  Court 

The  question  as  to  th'e  power  of  a  stnie^e 
Justice  to  grant  permission  to  the  dreuit 
court  to  hear  the  case  upon  the  merits  after 
the  Supreme  Court  had  acquired  Jurisdiction 
need  not  be  considered,  as  we  have  shown 
that  the  Judgment  must  be  reversed  for  the 
reasons  hereinbefore  stated, 

The  Judgment  of  the  circuit  conrt  must  be 
set  aside,  but  without  prejudice  to  the  rlgbt» 
of  the  parties  to  a  new  trial,  and  snch  is  tbe 
Judgment  of  this  court  It  is  also  the  Jadg- 
ment  of  this  court  that  the  order  of  the  cir- 
cuit court,  in  both  cases,  refusing  the  order 
of  referenee,  be  reversed,  with  leave  to  tbe 
petltlouer  to  renew  Its  motion. 
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1903.) 

COURTS— JURISDICTION  — SCHOOLS  —  HMPLOT- 
MBNT  OF  TEACHER— BREACH  OP  CONTRACT 

—NONSUIT— EVIDKNCK. 

1.  The  circuit  court  has  Jurisdiction  of  an  ac- 
tion by  a  teacher  against  a  school  district  for 
damages  for  breach  of  contract  to  teach  school. 

2.  Complaint  in  an  action  by  a  teacher  for 
breach  of  contract  to  teach  a- school  need  not 
state  that  she  held  a  certificate  at  the  time  of 
the  contract 

8.  It  was  not  error  to  refuse  a  nonsuit  vrhere 
there  was  any  material  evidence  lupportiiiK 
plaintiff's  claim. 

4.  The  doctrine  that  in  an  action  for  breach 
of  contract  for  services  amount  eamp' 
contract  time  should  be  dedncted  fro 
bility  of  the  master,  does  not  appl^ 
earnings  were  after  the  expiration 
tract  time. 

6.  In  an  action  for  breach  <rt  coi 
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ploj-ment  of  plaintifE  aa  a  teacher  it  wfll  be  pre- 
Bomcd  that  the  tinatees  oi  a  pablic  school  only 
employed  teacheis  haring  certi&cates  from  ex- 
aniiniug  board. 

6.  In  an  action  for  breach  of  contract  to  em- 
ploy a  teacher  for  a  pablic  school,  eridence  aa 
to  her  conduct  during  a  previous  term  is  ir- 
relevant 

7.  A  request  to  charge,  in  order  to  be  review- 
ed, must  be  embodied  in  the  exceptions. 

Appeal  from  Common  Pleas  carcult  Coait 
of  Lancaster  Conuty;  Watts,  Jadge. 

Action  by  Jennie  C.  Hughes  against  School 
District  No.  37.  Judgment  for  plalntift,  and 
defendant  appeals.    Affirmed. 

The  following  is  the  complaint: 

"(1)  That  the  defendant  is  a  body  politic 
and  corporate,  dnly  organized  under  the  laws 
of  this  state,  under  the  corporate  name  of 
'School  District  No.  87  of  Lancaster  County, 
State  of  South  Carolina,'  and  as  such  author- 
ized and  empowered  to  make  the  contract 
hereinafter  set  forth. 

"(2)  That  on  or  about  the  day  of 

March,  1900,  the  said  defendant,  by  and 
through  the  trustees  of  satd  school  district, 
thereunto  dnly  authorized,  contracted  and 
agreed  with  this  plaintlfT  to  teach  a  certain 
free  common  school  In  said  district,  known  as 
the  'Bruce  School,'  for  a  term  of  five  school 
months,  or  for  as  many  months  as  the  public 
funds  for  said  school  would  Justify,  com- 
mencing on  the  22d  day  of  October,  1900,  and 
continuing  thereafter,  and  contracted  and 
agreed  to  pay  the  plaintiff  for  her  services  to 
teaching  the  said  school  $30  per  month,  to 
be  dne  and  payable  at  the  expiration  of 
each  school  month. 

"(8)  That  said  contract  was  such  as  the 
said  defendant  was  authorized  by  law  to 
make,  and  that  there  was  and  is  in  the  hands 
of  the  treasurer  of  the  said  county  a  sum  of 
money  as  a  school  fund  for  said  district  more 
than  sufficient  to  satisfy  and  discharge  the 
amoimt  due  under  said  contract  as  herein  set 
forth. 

"(4)  That  on  or  about  the  22d  day  of  Octo- 
ber, 1900,  this  plaintlfl  entered  upon  the  peiv 
formance  of  the  said  contract  In  the  saM 
school  building  furnished  by  said  defendant 
under  said  contract  in  the,  said  school  dis- 
trict to  the  said  county,  and  continued  In 
the  performance  of  the  said  contract  until 
prevented  from  continuing  and  concluding 
the  performance  of  the  said  contract  as  here- 
to set  forth. 

"©)  That  at  the  expiration  of  about  two 
montiis  from  the  above-stated  date,  after 
plaintiff  had  fully  and  faithfully  performed 
her  contract  to  teach  the  said  school  during 
Bucb  time  of  two  months  (being  part  of  the 
said  five  months  for  which  she  contracted 
to  teach  as  aforesaid),  the  said  Bruce  school 
building  was,  by  consent  and  connivance  of 
the  trustees  of  the  said  school  d^trlct,  dis- 
mantled, and  rendered  entirely  unfit  for  use 
as  a  place  for  teachtog  the  same  under  the 
contract  aforesaid  j  that  the  plaintiff  imme- 
diately reported  the  facts  aforesaid  to  the 
44  8.&— 50 


school  trustees  of  the  said  school  district, 
and  demanded  of  them  that  snld  school 
building  should  forthwith  be  put  to  such 
condition  as  would  enable  her  to  complete 
the  teachtog  of  said  school  during  the  re- 
mainder of  the  term  ot  her  said  contract; 
that  said  trustees  failed  and  refused  so  to 
do,  although  the  said  school  district  had 
funds  and  property  there  available  for  said 
puipose;  that  this  platotMC  intended  and  was 
ready  and  willing  to  complete  the  perform- 
ance of  her  contract  for  the  remainder  of 
said  term  aforesaid,  and  did  perform  her 
part  of  the  said  contract  to  teach  the  said 
school  during  the  said  entire  term,  save  only 
to  so  far  as  she  was  prevented  by  the  acts 
and  defaults  of  the  defendant  as  aforesaid. 

"(6)  That  the  term  for  which  plaintiff  con- 
tracted to  teach  the  said  school  as  aforesaid 
has  long  since  expired;  that  platotlff  has 
fully  performed  all  the  conditions  of  said 
contract  on  her  part,  and  has  demanded  pay- 
ment from  said  defendant  for  her  said  serv- 
ices under  the  said  contract,  but  that  de- 
fendant has  failed  and  refused,  and  still  falls 
and  refuses,  to  pay  the  said  plaintiff  any 
part  of  the  said  sum  of  |160  due  to  this 
plaintiff  for  her  said  services  under  the  said 
contract,  except  only  that  said  defendant  has 
paid  to  plaintiff  the  snm  of  $30  to  settle- 
ment for  plaintiff's  services  during  the  first 
month  aforesaid,  leavtog  still  due  by  said 
defendant  to  this  plaintiff  upon  the  said  con- 
tract a  balance  of  $120,  which  said  defendant 
has  refused  and  still  refuses  to  pay. 

"(7)  That  there  is  now  In  the  hands  of  the 
treasurer  of  the  said  county,  and  properly  ap- 
plicable to  the  payment  of  the  said  amount 
due  this  plaintiff,  a  sum  of  money  belonging 
to  said  school  district  more  than  sufficient  to 
pay  the  said  amount  due  to  this  platotlff  and 
the  costs  of  this  action. 

"(8)  That  the  trustees  of  said  school  dis- 
trict are  Simon  Cautben,  Preston  Horton,  and 
Simon  Bruce,  and  the  said  trustees  have 
thrown  every  obstruction  to  the  progress  of 
the  school,  even  dismantling  the  schoolroom 
as  aforesaid,  and  carrytog  off  the  furniture, 
and  have  utterly  refused  to  give  the  plain- 
tiff an  order  on  the  county  treasurer  for  the 
payment  of  the  money  due  her,  and  she  Is 
now  without  remedy,  except  by  bringing  this 
action  In  this  court,  to  enforce  payment  of 
ber'  claim. 

"(9)  Wherefore  plaintiff  prays  Judgment 
against  the  said  defendant  for  the  said  sum 
of  $120,  and  for  the  costs  and  disbursements 
of  this  action,  and  prays  that  a  decree  may 
be  therefore  made  by  this  court  for  the  pay- 
ment of  the  same  out  of  the  funds  aforesaid; 
and  that  such  other  and  further  relief  may  be 
awarded  to  this  plaintiff  as  may  be  Just" 

The  circuit  Judge,  after  stating  the  allega- 
tions of  the  complatot  to  his  charge,  con- 
tinues as  follows: 

"The  defendants  come  in  and  deny  the 
allegations  of  the  complaint;  that  Is,  they 
deny   she   was   employed   by   the   trustees. 
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Tbey  claim  one  employed  her,  the  other  had 
nothing  to  do  with  It,  and  the  third  trustee 
was  not  a  trustee  by  reason  of  the  fact  that 
he  didn't  live  In  that  school  district;  and 
they  allege  that,  even  It  she  was  employed, 
that  her  contract  was  canceled  for  due  and 
sufficient  consideration  by  the  trustees  of 
the  school,  and  she  took  an  appeal  from  that 
to  the  county  board,  and  the  county  board 
affirmed  the  action  of  the  school  trustees  In 
canceling  this  agreement;  and  she  then 
gave  notice  of  appeal  to  the  state  board,  and 
abandoned  the  appeal;  and  the  tnistees,  de- 
fendants, contend  that  she  was  never  em- 
ployed, and,  secondly,  If  she  was  employed, 
the  contract  was  canceled,  and  canceled  le- 
gally, and  that  they  are  In  no  manner  liable 
to  pay  for  four  months'  wages.  Tbey  have 
put  in  a  further  defense  that  these  tmsteea 
couldn't  contract  for  any  money  coming  Into 
the  school  district  except  tor  that  fiscal 
school  year,  and  that  there  Is  another  school 
In  that  district,  and  the  tnistees  had  the 
right  to  apportion  the  money  between  these 
two  schools:  and,  even  If  she  la  entitled  to 
recover  at  all,  she  would  be  entitled  to  re- 
cover only  the  amount  of  money  in  the 
bands  of  the  treasurer  appropriated  and  ap- 
portioned to  this  school.  Those  are  substan- 
tially the  Issues  In  this  case.  Tou  have 
heard  the  testimony  In  this  case,  and  yoa 
are  the  Judges  of  that;  you  are  the  sole 
Judges.  I  charge  you,  as  matter  of  law, 
that  the  trustees  of  a  school  have  to  employ 
the  teacher.  That  to  part  of  their  duty; 
and  they  can  employ  who  they  please,  and 
contract  with  them  to  teach  as  long  as  the 
school  ftmd  for  that  year  holds  out  belong- 
.Ing  to  that  school.  The  school  trustees  have 
a  right  to  apportion  to  the  different  schools 
In  their  school  district  the  public  funds  be- 
longing to  that  school  district  during  the 
fiscal  year — the  financial  year — that  they  are 
trustees.  They  have  a  right  to  apportion 
to  these  schools  within  the  district  a  certain 
amount  of  funds,  and  they  have  a  right  to 
employ  the  teacher  to  teach  the  school  as 
long  as  the  funds  apportioned  to  one  of  those 
schools  holds  out.  Tbey  are  charged  with 
the  duty  and  power  of  employing  a  teacher. 
Whoever  the  trustees  appoint  they  have  a 
right  to  enter  into  a  contract  with,  and 
whoever  they  enter  Into  a  contract  with  has 
a  right  to  teach  school.  Trustees  hav4  a 
right  to  discharge  whoever  tbey  employ  for 
good  and  sufficient  reasons.  Now,  I  charge 
yon  that  If  there  were  three  trustees  In  that 
school  district,  and  one  (Mr.  Williams) 
wasn't  a  resident,  I  charge  you  that,  Inas- 
mnst  as  tbey  allege  that  Williams  was  not 
a  resident  and  taxpayer  In  that  school  dis- 
trict. It  Is  Incumbent  upon  them  to  show  by 
the  preponderance  of  the  testimony  or 
weight  of  the  testimony  that  he  was  not  a 
trustee,  because.  If  yon  believe  that  the 
countT-  board  appointed  bim  a  trustee,  and 
that  he  was  a  taxpayer  and  resident  and 
qualified  elector,  he  was  a  legal  trustee.    I 


charge  yon  further  that,  even  If  Williams 
was  not  a  resident  and  taxpayer  of  that  dils- 
trict,  if  he  was  appointed  by  the  county 
board,  and  no  complaint  was  made,  and  be 
was  allowed  to  hold  himself  out  and  acted 
as  such,  and  the  patrons  of  that  school  dis- 
trict didn't  make  any  complaint  and  have 
him  removed  by  the  county  board,  to  all 
intents  and  purposes  he  was  a  trustee,  to 
the  extent  of  being  allowed  to  make  a  con- 
tract along  with  the-  others.  The  board  of 
trustees  have  a  right  to  make  a  contract. 
They  can  call  a  meeting,  or  they  can  get 
together  and  agree  on  It  It  Is  not  neces- 
sary, as  I  take  It,  that  they  should  actually 
designate  the  time  and  place.  They  can  dis- 
cuss the  matter  on  their  farms,  and,  If  two 
agree,  and  they  elect  a  teacher,  that  Is  suffi- 
cient, as  I  take  It,  In  the  eye  of  the  law. 
I  charge  you,  as  matter  of  law,  If  the  ma- 
jority of  these  trustees  employed  the  plain- 
tltr  in  the  case  to  teach  the  school  for  five 
months,  she  was  entitled  to  teach  that 
school;  and  If  they  canceled  that  agreement, 
unless  they  did  It  on  sufficient  grounds,  she 
would  be  entitled  to  recover  the  wages  or 
pay  that  they  agreed  to  give  her  for  her 
services  for  the  five  months;  It  she  was  will- 
ing and  ready  to  carry  out  her  part  of  the 
contract,  and  was  prevented  by  the  trusteest 
from  being  allowed  to  do  it  upon  any  arbi- 
trary or  capricious  grounds.  If,  however, 
there  was  not  enough  money  for  that  fiscal 
year  apportioned  for  that  school  to  pay  her 
five  months'  wages.  If  you  think  she  Is  en- 
titled to  recover,  she  is  entitled  to  recover 
only  to  the  extent  of  the  fund  apportioned 
for  that  fiscal  year.  I  charge  you,  as  matter 
of  law,  that  no  trustees  have  a  right  to  hire 
a  teacher  in  advance,  and  pledge  the  funds 
coming  into  school  district  for  a  future  year. 
The  law  presumes  that  the  money  appor- 
tioned for  a  year  is  to  be  expended  In  that 
year,  and  the  trustees  have  a  right  to  con- 
tract for  the  services  of  teachers  to  the  ex- 
tent of  the  funds  coming  Into  their  hands 
In  that  year.  But  they  can't  create  a  debt, 
and  thereby  make  away  with  the  funds 
coming  In  a  future  year.  If  you  think  this 
lady  was  employed  to  teach  the  school,  and 
the  school  trustees  arbitrarily  and  capricious- 
ly discharged  her  without  any  fault  on  her 
part — without  any  reason,  or  anything  of 
the  sort — she  would  be  entitled  to  recover, 
as  I  have  told  you.  If,  however,  after  they 
employed  her.  If  the  school  trustees  for  any 
good  and  sufficient  reasons  removed  her,  I 
charge  yon  that  was  a  matter  within  their 
discretion.  The  government  of  the  schools 
is  left  to  them,  and  after  he  or  she  entered 
upon  the  discbarge  of  their  duties,  and  if 
anything  turns  up,  there  Is  good  and  snflS- 
clent  reason  why  they  should  not  be  allowed 
to  teach  the  school,  the  school  trustees  hav- 
ing a  right  of  removal;  and  If  they  remove 
her  or  him  her  remedy  or  his  remedy  is  by 
appeal  to  the  county  board,  and  If  the  county 
board  sustains  the  action  of  the  school  trus- 
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te«a  the  party  aggrieved  bas  a  right  to 
appeal  to  the  state  board  of  education,  and 
If  tbey  sustain  the  county  board  that  ends 
it.  Now,  ODderstand,  where  a  imrty  Is  em- 
ployed by  the  trustees  to  teach  a  school,  the 
school  trustees  have  no  right  to  arbitrarily 
and  caprldouely  annul  and  cancel  that  con- 
tract, but  they  have  a  right  to  do  It  upon 
good  and  sufficient  grounds;  and.  If  com- 
plaint Is  made  to  the  school  trustees  that  the 
school  teacher  Is  not  doing  her  duty,  and 
they  Investigate  and  find  good  and  sufBcIent 
grounds  to  cancel  the  contract,  they  have  a 
right  to  do  it;  and  the  remedy  is  by  appeal 
to  the  county  board,  and  from  there  to  the 
state  board,  If  they  want  to  go  that  far. 
So,  In  this  case,  It  Is  for  yon  to  determine 
whether  there  was  a  contract  here;  and  if 
there  was  a  contract,  and  the  trustees  re- 
moved this  plaintiff  without  good  and  suffi- 
cient reasons,  then  she  Is  entitled  to  recover. 
If  there  was  a  contract,  and  they  removed 
her  for  good  and  sufficient  reasons,  then  I 
charge  yon  ais  matter  of  law  she  has  not  a 
right  to  recover. 

"The  plaintiff  and  defendant  have  both  re- 
quested me  to  charge  you  propositions  which 
I  will  read.  Plaintiff's  propositions  are  an 
tollows:  '(7)  That  If  the  Jury  should  find, 
on  the  evidence,  that  at  the  time  plaintiff 
claims  her  contract  to  teach  the  school  was 
made,  Simon  Bruce  and  John  S.  Williams 
had  been  recognized  aa  trustees  of  said 
school  district  by  the  school  board,  and  up 
to  that  time  had  been  employing  the  teacher, 
and  as  such  managing  the  school  of  said 
district,  then,  as  a  matter  of  law,  they  must 
both  be  regarded  as  trustees  until  they  re- 
signed or  were  regularly  removed  by  the 
school  board.'    I  charge  you  that 

"The  defendants  request  me  to  charge  the 
following  pn^iosltlons  of  law: 

~'(1)  That  a  legally  constituted  board  of 
trustees  tor  any  public  school  district  in 
this  state,  except  special  and  graded  districts 
created  by  special  acts,  must  be  chosen  by 
the  county  board  from  the  qualified  electors 
and  taxpayers  residing  In  said  district;  and 
that  no  contract  made  by  an  acting  board  of 
school  trustees,  not  so  constltnted,  can  bind 
said  district'  I  refuse  to  charge  you  that, 
because  I  have  already  given  you  my  Idea 
of  the  law  on  that  line.    •    •    • 

'"(3)  That  individual  school  trustees  In 
any  such  district  have  no  authority  to  employ 
teachers.  The  whole  board  must  be  present 
to  bind  the  district,  unless  such  contract  be 
fully  approved  and  confirmed  by  a  legally 
appointed  board  when  legally  In  session.'  I 
refuse  to  charge  you  that  in  that  language. 
I  charge  you  that  one  member  of  a  board 
could  not  employ  a  teacher,  but  a  majority 
might  agree  on  one,  and  have  a  right  to  em- 
ploy her.    •    •    • 

"  '(7)  That  if  a  teacher  Is  discharged  tor 
good  and  sufficient  reasons  by  a  board  of 
public  school  trustees,  the  district  in  which 
be  contracted  to  teach  Is  liable  to  such  teacher 


only  for  his  stipulateii  wages  for  the  time 
taught  therein.'  I  refuse  to  charge  you  that 
If  they  employ  a  person— If  they  employ  a 
person  for  a  certain  number  of  months,  and 
discbarge  them  without  any  good  and  suffi- 
cient reason,  the  person  that  tbey  employ  Is 
entitled  to  collect  for  the  full  time. 

"(8)  I  refuse  to  charge  you  the  eighth  prop- 
osition. 

"Now,  gentlemen,  the  form  of  you  verdict 
will  be,  "We  find  for  the  plaintiff  so  many 
dollars,'  or,  'We  find  for  the  defendant'  Take 
the  record." 

The  following  is  the  defendant's  eighth  re- 
quest: "(8)  That,  If  a  teacher  Is  illegally 
discharged  by  a  board  of  school  trustees,  the 
district  In  which  his  services  were  rendered 
Is  liable  to  him  only  tor  the  wages  he  would 
have  earned  it  be  had  taught  the  full  term 
allowed  by  law  to  the  school  assigned  blm, 
less  the  sum  he  did  earn  or  could  have  earn- 
ed In  like  employment  during  the  balance  of 
said  term." 

The  defendant  appealed  on  the  following 
exceptions: 

"(1)  Because  the  circuit  Judge  erred  in  over- 
ruling defendant's  oral  demurrer  to  the  Juris- 
diction of  the  court;  whereas  It  Is  sub- 
mitted be  should  have  held  that  the  court 
was  without  Jurisdiction  of  the  subject-mat- 
ter of  the  action,  it  not  appearing  from  the 
complaint  that  the  plaintiff  had  exhausted 
her  right  of  appeal  to  the  county  and  state 
boards  of  education  before  the  commence- 
ment of  this  action,  as  contemplated  by  the 
statute  law  of  this  state;  and  that,  there- 
fore, be  should  have  dismissed  the  complaint. 

"(2)  Because  the  circuit  Judge  erred  In 
overruling  defendant's  oral  demurrer,  and  in 
holding  the  same  sufficient;  whereas  It  Is 
submitted  he  should  have  held  the  complaint 
tatally  defective.  In  that  It  contained  no 
allegations:  (a)  That  the  plaintiff  had  and  held 
a  certificate  of  qualification  from  the  state 
board  or  county  board  of  edncatlon.  and  was, 
therefore,  duly  qualified  to  teach  hi  the  pub- 
lic schools  in  the  state;  and  (b)  that  plain- 
tiff had  exhausted  her  right  of  appeal  to  the 
county  and  state  boards  of  education  before 
the  commencement  of  this  action;  and  (c) 
that  plaintiff  had  made  an  effort  to  secure,  «r 
had  fiilled  to  secure,  other  like  employment 
during  the  balance  of  her  alleged  contract, 
and  the  amount  of  her  earnings,  if  she  ob- 
tained employment  And  therefore  his  honor 
should  have  dismissed  the  complaint 

"(3)  Because  his  honor  erred  in  holding 
that  It  made  no  difference  where  plaintiff's 
patronage  came  from— whether  from  the  de- 
fendant district  or  from  any  other  adjoining 
district;  whereas  it  Is  submitted  that  under 
the  school  law  of  the  state  the  patronage 
from  the  district  in  which  the  teacher  Is  em- 
ployed Is  alone  to  be  considered  by  the  trus- 
tees In  the  maintenance  of  the  public  schools, 
and  therefore  the  court  erred  In  refusing  to 
allow  defendant  to  Introduce  testimony  tend- 
ing to  show  that  the  plaintiffs  patronage 
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was  almost  entirely  from  other  adjoining 
school  districts. 

"(4)  Because  bis  honor  erred  In  allowing 
the  plaintiff,  over  the  objection  of  the  de- 
fendant, to  testify  in  reply  that  she  had  not 
been  cruel  to  the  daughter  of  the  witness 
Johnson  during  the  previous  term;  whereas, 
such  testimony  was  not  In  reply,  the  court 
having  previously  refused  to  allow  the  said 
Johnson  to  testify  as  to  plalntlfTs  treatment 
of  his  daughter  during  that  previous  term. 

"(5)  Because  his  honor  erred  In  refusing 
to  allow  the  defendant  to  prove  by  the  plain- 
tiff In  her  cross-examination  the  amount  of 
wages  earned  by  plaintiff  while  teaching  in 
Chesterfield  county,  and  in  holding  that  what 
she  earned  In  Chesterfield  had  no  bearing  on 
the  case  at  bar;  whereas  it  Is  submitted  hi 
should  have  allowed  this  testimony,  since 
plaintifTs  measure  of  damages,  if  she  was 
entitled  to  any,  was  the  difference  between 
what  she  would  have  earned  had  she  been 
allowed  to  teach  out  the  term  of  her  alleged 
contract,  less  what  she  earned  or  might  have 
earned  In  like  employment  during  the  months 
of  her  discharge. 

"(6)  Because  his  honor  erred  in  not  grant- 
ing defendant's  motion  for  a  nonsuit,  and  in 
holding  that  there  had  been  some  evidence 
adduced  by  plaintiff  that 'J.  S.  Williams  was 
a  legally  appointed  member  of  the  board  of 
trustees  of  the  defendant  district;  whereas 
it  is  submitted  he  should  have  granted  the 
motion,  there  being  absolutely  no  testimony 
that  the  said  J.  S.  Williams  had  ever  been 
appointed  a  trustee  of  the  defendant  district 
by  the  county  board  of  education,  and  It 
having  been  established  by  the  cross-exami* 
nation  of  plaintiff  and  her  witnesses,  that  the 
said  J.  S.  Williams  was  not  a  resident  of  the 
said  district,  as  required  by  the  Constitution 
and  the  school  law  of  this  state. 

"(7)  Because  his  honor  erred  in  refusing  to 
allow  the  defendant  to  Introduce  any  testi- 
mony tending  to  show  the  peculiarities  of 
temperament,  the  unfairness,  and  the  cruelty 
of  the  plaintiff,  as  shown  in  the  management 
of  the  Bruce  School  during  the  previous 
term;  whereas  It  is  submitted  such  testi- 
mony would  have  been  both  relevant  and 
competent,  as  tending  to  show  a  sufficient 
reason  on  the  part  of  the  parents  in  the 
district  for  not  patronizing  the  plaintiff  In 
the  fall  of  1900,  In  Justiflcatlon  of  the  action 
of  the  board  of  trustees  in  discharging  plain- 
tiff; and  In  Justiflcation  of  the  action  of 
county  board  In  recommending  her  discharge. 

"(8)  Because  his  honor  the  presiding  judge 
<«rred  In  refusing  to  charge  the  jury  defend- 
ant's first  request  to  charge  as  submitted. 

"(9)  Because  his  honor  the  presiding  judge 
erred  in  refusing  to  charge  the  jury  defend- 
ant's third  request  to  charge  as  submitted. 

"(10)  Because  his  honor  the  presiding  judge 
erred  in  refusing  to  charge  the  jury  defend- 
ant's seventh  request  to  charge  as  submitted. 

"(11)  Because  his  honor  the  presiding  judge 


erred  In  refusing  to  charge  the  Jury  defend- 
ants eighth  request  to  charge  as  submitted. 

"(12)  Because  ttie  verdict  of  the  jury  was 
contrary  to  law,  and  not  warranted  by  the 
evidence  adduced,  there  being  no  competent 
evidence  that  plaintiff  had  and  held  a  ce^- 
tlflcate  of  qualiflcatlon,  as  required  by  law. 
from  either  the  county  board  or  state  board 
of  education;  and  there  being  absolutely  no 
evidence  that  J.  S.  Williams,  who,  as  plain- 
tiff says,  employed  her  to  teach  the  Bruce 
School,  was  appointed  a  trustee  of  the  de- 
fendant district  by  the  county  board;  and  it 
appearing,  on  the  other  hand,  from  the  tes- 
timony of  all  the  witnesses,  tliat  the  said 
J.  S.  Williams  was  not  a  'qualified  elector 
residing*  In  the  defendant  district 

"(13)  Because  his  honor  the  presiding  Judge 
charged  the  jury,  in  speaking  of  the  duties 
and  powers  of  trustees,  as  follows:  They 
can  employ  who  they  please,  and  contract 
with  them  to  teach  as  long  as  the  school  fund 
for  that  year  holds  out  belonging  to  tliat 
school;'  whereas  it'  Is  submitted  such  is  not 
the  school  law  of  this  state,  for  unAer  the 
law  trustees  are  prohibited  from  employing 
any  teacher  who  does  not  hold  and  present  to 
the  board  a  certificate  of  qualification  (in 
force)  from  the  county  or  state  board  of  edu- 
cation. 

"(14)  Because  his  honor  the  presiding  Judge 
charged  the  jury  as  follows:  'Whoever  the 
trustees  appoint  they  have  a  right  to  enter 
into  a  contract  with,  and  whoever  they  enter 
into  a  contract  with  has  a  right  to  teach 
school;'  whereas  it  la  submitted  that  under 
the  law  of  this  state  a  teacher  who  does  not 
hold  a  certificate  of  qualification  (in  force) 
from  the  county  board  or  state  board  of  edu- 
cation has  no  right  to  teach  a  public  school, 
and  a  contract  made  with  her  by  a  board  of 
trustees  cannot  bind  the  district 

"(16)  Because  his  honor  the  presiding  Jndge 
charged  the  Jury  as  follows:  'And  if  they 
canceled  that  agreement  unless  they  did  it 
on  sufficient  grounds,  she  would  be  entitled 
to  recover  the  wages  or  pay  that  they  agree*! 
to  give  her  for  her  services  for  the  five 
months;'  whereas  it  is  submitted  a  plaintiff 
could  in  no  event  recover  more  than  the  wages 
promised  her,  less  the  amount  of  wages  she 
earned,  or  could  have  earned,  in  (Thesterfleld 
county  or  elsewhere,  during  the  balance  of 
the  term  of  her  alleged  contract 

"(16)  Because  his  honor  erred  in  char^g 
the  jury  plaintiff's  seventh  request  to  charge 
as  submitted;  whweas  it  Is  submitted  no 
recognition  by  the  county  board  of  the  acta 
of  persons,  and  no  acts  of  persons  themselves 
(who  have  never  been  regularly  appointed 
trustees  by  the  county  board,  and  who  are 
not  'qualified  electors  residing  In  the  district'), 
can  give  to  such  persons  authority  to  make  a 
contract  like  the  one  in  question  to  bind  the 
district  in  opposition  to  the  plain  and  posi- 
tive provisions  of  the  ConstltiitlOD  and  tte 
statute  law  of  this  state." 
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Grem  &  Bines,  for  appellant  Sirnest 
Moore  and  B.  B.  &  B.  B.  Alllaon,  ^or  respond- 
ent 

POPE,  C.  J.  Plaintiff  brought  her  action 
to  recover  from  the  defendant  $120,  under  a 
contract  wltb  a  majority  of  the  board  of 
trustees  of  School  District  No.  87  of  Lancas- 
ter county,  in  this  state,  by  which  she  was 
employed  to  teach  the  Bruce  School,  In  said 
School  District  No.  37,  for  five  months,  be- 
ginning on  22d  October,  1900,  at  the  price  of 
$30  per  month.  The  trial  was  bad  before  bis 
honor  Judge  Watts  and  a  Jury.  A  verdict  of 
$!)0  was  rendered  In  favor  of  the  plaintlfl. 
After  entry  of  Judgment  on  such  verdict,  the 
defendant  appealed  to  this  court  alleging 
that  the  circuit  Judge  erred,  first  in  overrul- 
ing the  demurrer  of  the  defendant;  second, 
in  overruling  defendant's  motion  for  a  non- 
suit; and,  third,  for  alleged  errors  of  law  in 
the  charge  of  the  circuit  Judge.  The  report 
of  the  case  will  set  forth  the  complaint 

1.  We  cannot  find  any  error  In  the  refusal 
to  sustain  the  demurrer.  The  allegations 
are  sufficient  to  sustain  a  cause  of  action  as 
set  out  in  the  complaint.  Certainly  the  court 
of  common  pleas  has  Jurisdiction  of  the  case 
set  out  In  the  complaint  Nor  do  we  think 
the  circuit  Judge  erred  in  sustaining  the  prop- 
osition that  the  complaint  did  set  out  a  cause 
of  action.  We  do  not  think  It  was  incum- 
bent upon  the  plaintiff  to  plead  that  she  pos- 
sessed a  certificate  as  a  teacher.  It  would 
be  assumed  that  the  board  of  trustees  for 
the  school  district  In  question,  when  they 
made  s  contract  wltb  the  plaintiff  to  teach 
a  school  complied  with  the  law.  Further, 
when  she  was  paid  her  salary  for  one  month, 
it  was  not  only  required  that  the  board  of 
trustees  signed  the  warrant  therefor,  but  also 
that  th>  county  superintendent'  Indorse  the 
same  by  bis  approval.  All  these  facts  are 
amongst  the  facts  alleged  In  the  complaint 
These  exceptions  are  overruled. 

2.  We  have  examined  the  testimony  to  see 
If  there  was  any  material  evidence  to  take 
the  cause  to  the-  Jury.  We  find  there  was; 
hence  the  circuit  judge  was  not  in  error  In 
refusing  the  motion  for  a  nonsuit 

The  fifth  and  fifteenth  exceptions  complain 
of  error  in  excluding  testimony  of  plaintiff 
on  cross-examination  as  to  the  amount  she 
earned  teaching  school  In  Chesterfield  county 
from  the  25th  day  of  February  to  the  26th 
day  of  April,  1901,  and  in  charging  the  jury 
tbat  plaintiff  would  be  entitled  to  recover 
whatever  salary  the  district  trustees  agreed 
to  pay  her  for  the  stipulated  term,  without 
qualifying  the  charge  with  a  statement  that 
ber  earnings  during  the  term  should  be  de- 
ducted. These  exceptions,  in  our  opinion,  do 
not  present  grounds  sufficient  to  warrant 
reversal  under  the  undisputed  facts  in  tills 
case.  The  undisputed  facts .  show  that  the 
plaintiff's  earnings  in  Chesterfield  were  not 
during  the  term  for  which  she  was  employ- 
ed.   The  complaint  alleged  that  the  term  of 


employment  commenced  on  the  22d  day  of 
October,  1900,  and  was  to  continue  thereafter 
for  a  term  of  five  school  months,  or  for  a$ 
many  Tnonths  as  the  public  funds  of  said 
aehool  would  justify.  (Italics  ours.)  A  school 
month  is  i  weeks,  or  20  teaching  days.  The 
testimony  of  the  plaintiff  was  that  there  were 
4^  school  months  from  the  22d  day  of  Oc- 
tober, 1900,  to  February  25,  1901,  when  she 
began  to  teach  in  Ohesterfleld.  This  would 
be  true  If  no  allowance  is  to  be  made  for  the 
usual  Christmas  week  holiday;  but  with  such 
allowance  there  was  time  between  the  dates 
named  for  a  term  of  17  weeks,  or  4^  months. 
To  prove  the  exact  term  of  employment  ac- 
cording to  the  allegations  of  the  complaint, 
plaintiff  introduced  evidence  aa  to  the  school 
funds  belonging  to  the  school  for  that  scho- 
lastic year,  and  showed  by  the  county  treas- 
urer that  the  funds  were  $163.31,  plus  dis- 
pensary funds,  $20.24,  less  $65,  leaving  $127.- 
55,  of  which  the  plaintiff  had  received  $30  for 
one  month's  salary,  leaving  less  than  $100 
of  funds  applicable.  Mr.  J.  S.  Bruce,  one  of 
the  trustees,  testified  that  plaintiff  was  em- 
ployed to  teach  school  "for  four  or  five 
months,  ovrlng  to  the  amount  of  money  there 
was  to  run  the  school."  The  plaintiff  sued 
for  $120,  as  for  four  months  at  $30  per  month, 
having  been  paid  for  one  month  of  the  term; 
but  the  Jury,  under  the  testimony,  found  for. 
the  plaintiff  only  $90,  thereby  determining 
that  the  term  of  employment  was  four  school 
months,  from  October  22,  1900.  It  is,  there- 
fore, manifest  that  plaintiff's  earnings  after 
the  25th  of  February,  1001,  had  nothing  what- 
ever to  do  with  the  case,  and  that  the  trial 
Judge  committed  no  error  in  excluding  evi- 
dence thereof,  and  in  falling  to  qualify  his 
charge  in  the  respect  complained  of,  even  if 
there  had  been  a  request  for  such  qualifica- 
tion; and  there  was  no  such  request 

The  thirteenth  and  fourteenth  exceptions 
assign  error  In  charging  generally  that  the 
trustees  could  contract  with  whom  they 
pleased  to  teach  as  long  as  the  school  funds 
for  that  year  belonging  to  that  school  district 
hold  out  There  was  no  error  in  this  charge, 
viewed  in  the  concrete,  with  reference  to  the 
case  made  by  the  evidence.  The  error  im- 
puted is  a  technical  one,  viewing  the  charge 
as  an  abstract  proposition,  and  without  refer- 
ence to  the  particular  cas&  The  statute  re- 
quires school  trustees  to  employ  teachers 
from  those  having  certificates  from  the  coun- 
ty board  of  examiners.  But  there  was  not  a 
particle  of  evidence  that  plalntllt  bad  no  such 
certificate.  On  the  contrary,  the  presump- 
tion was  that  she  bad  such  certificate  from 
the  fact  of  employment  by  officers  presumed 
to  do  their  duty.  Besides,  the  only  evidence 
on  the  subject  was  that  plaintiff  had  such 
certificate,  as  appears  by  reference  to  folios 
60  and  05  of  the  "case,"  Under  the  case 
made  the  judge  could  have  properly  charged 
the  Jury  that  the  school  trustees  had  the  right 
to  employ  plaintiff,  and,  if  such  charge  could 
have  been  made,  surely  it  was  not  prejudicial 
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to  defendant  to  cbarge  tfiat  the  tnistees 
conid  contract  with  wbomsoever  they  pleas- 
ed, a  general  statement  Involving  tbe  right 
to  contract  with  tbe  plaintiff. 

Recurring  to  the  first  exception,  relating  to 
the  Jurisdiction  of  the  court,  appellant's  in- 
teresting argument  upon  this  point  is  as  fol- 
lows: "Our  position  Is  that  under  tbe  free 
school  law  of  this  state  (chapter  24,  tit  9, 
pt.  1,  Civ.  Code  1902,  and  article  11  of  tbe 
Constitution  of  1895),  plaintiff  had  furnished 
to  her  an  opportunity  and  a  remedy  for  her 
alleged  grievance,  to  submit  her  alleged  claim 
to  a  tribunal  or  tribunals  other  than  tbe 
circuit  court,— tribunals  with  all  tbe  power  of 
that  court  to  summon  witnesses,  to  take  testi- 
mony, and  to  render  a  Judgment  that  would 
have  bound  defendant  district,  and  given 
plaintiff  the  relief  sought  by  her,  if  she  were 
entitled  to  It;  that  until  she  exhausted  this, 
her  plain  remedy,  in  the  manner  required  by 
law,  and  that  fact  had  been  made  to  appear 
upon  the  face  of  her  complaint,  the  circuit 
court  should  take  no  Jurisdiction  either  of  the 
person  of  the  defendant  or  of  the  subject  mat- 
ter of  the  action.  Under  section  2,  art  11, 
of  the  Constitution  of  this  state,  the  state 
board  of  education  Is  given  'such  powers  and 
duties  as  may  be  determined  by  law.'  Under 
section  3  of  the  same  article  the  General  As- 
sembly is  given  the  power  to  define  the 
'qualifleationt, powers  and  duties'  of  the  coun- 
ty board  of  education  and  of  the  board  of 
school  trustees.  (Italics  ours.)  Section  1203 
of  the  Code  constitutes  the  county  board  *a 
tribunal  tor  determining  any  matter  of  local 
controversy  or  administration  of  the  school 
laws,  with  power  to  summon  witnesses  and 
take  testimony,  if  necessary,  and  when  they 
have  made  a  decision,  it  sbsdl  be  binding  up- 
on the  parties  to  the  controversy'  (Italics 
ours),  provided  no  appeal  be  taken  to  the 
state  board  in  the  manner  therein  provided. 
Sections  1206  and  1211  and  1218  give  tbe 
county  board  the  supervision  of  the  actions 
and  doings  of  the  board  of  trustees,  So  con- 
strued in  State  ex  rel.  Bryson  v.  Daniel,  52 
S.  C.  201,  29  S.  E.  633.  Under  section  1183  of 
the  Code  the  state  board  is  given  the  power 
'to  review  on  appeal  all  decisions  of  the  coun- 
ty board  of  education,  •  •  •  •  and  in  so 
reviewing  to  pass  upon  all  'questions  of  law, 
as  well  as  the  facts  of  the  case.  •  •  • 
And  the  decision  of  the  state  board  shall  be 
final  upon  the  matter  at  issue.'  (Italics  ours.) 
State  ex  rel.  Bryson  v.  Daniel,  supra.  If,  as 
a  matter  of  fact,  plaintiff  had  appealed  from 
tbe  action  of  tbe  board  of  trustees  in  dis- 
charging her  and  refusing  to  pay  her  to  tbe 
county  board,  and  from  the  latter  to  the 
state  board,  and  that  appeal  were  pending 
before  the  last-named  board  at  the  time  of 
the  commencement  of  this  action  in  the  cir- 
cuit court,  the  court  certainly  would  not  as- 
sume Jurisdiction  in  the  matter.  So  that 
when  tbe  complaint  In  this  action  failed  to 
show  upon  Its  face  that  the  plaintiff  had 
exhausted  the  powers  of  the  Constitution  and 


statutory  quasi  Inferior  court— a  court  con- 
stituted for  the  express  purpose  of  adjudicat- 
ing her  rights  In  tbe  premises— tbe  circuit 
court  could  not  and  should  not  have  assumed 
Jurisdiction  of  the  person  of  the  defendant 
and  of  the  subject-matter  of  the  action,  and 
therefore  defendant's  first  ground  of  demur- 
rer should  have  been  sustained,  and  the  com- 
plaint dismissed,  for  want  of  Jurisdiction." 
Tbe  case  before  us,  however.  Is  not  a  "matter 
of  local  controversy  In  reference  to  the  con- 
struction or  administration  of  school  laws," 
and  does  not  come  within  the  rules  stated  in 
State  V.  Hiers,  51  S.  C.  388,  29  S.  E.  89.  and 
State  V.  Daniel,  52  S.  G.  201,  29  S.  B.  633. 
This  case  Is  for  damages  for  breach  of  con- 
tract Section  1205,  Code  1902,  provider  that 
organized  school  districts  "may  sue  and  be 
sued  and  be  capable  of  contracting  and  be- 
ing contracted  with  to  the  extent  of  their 
school  fund."  And  by  section  15,  art  6,  Const, 
courts  of  common  pleas  have  Jurisdiction  'In 
All  civil  cases."  We  have  thus  overruled  the 
first  and  second  exceptions. 

The  third  is  immaterial  in  this  controversy, 
and  is,  therefore,  an  abstract  proposition. 

We  overrule  tbe  fourth  exception,  for  It 
would  make  no  difference  to  the  plaintUTa 
case  what  may  have  occurred  prior  to  tiie 
contract  sued  on.  If  it  had  any  force  before 
the  contract  to  teach  was  made,  it  had  none 
after  the  contract  was  made;  and  thus,  for 
the  same  reason,  we  overrule  tbe  seventh 
exception. 

We  have  already  overruled  tbe  sixth  ex- 
ception. 

The  eighth,  ninth,  tenth,  and  deventti  ex- 
ceptions cannot  be  considered,  because  titey 
do  not  set  out  in  terms  the  requests  which 
were  refused. 

The  twelfth  exception  cannot  be  sustained 
under  the  testimony  in  this  cause,  and,  fur- 
ther, because  two  exceptions  are  attempted 
to  be  blended  in  one. 

The  sixteenth  exception  must  be  declined 
to  be  entertained  for  tbe  reason  that  when  a 
request  to  charge  is  made  the  basis  for  an 
exception,  such  request  to  diarge  must  be 
embodied  In  the  exception. 

The  charge  of  the  circuit  Judge  and  the 
exceptions  must  be  embodied  In  the  report 
of  this  appeal. 

It  Is  the  Judgment  of  tills  court  tbat  the 
Judgment  of  the  drcnlt  court  be  affirmed. 


(Se  S.  C.  129) 

DE   HAY,   County '  Superintendent   v.   COM- 
MISSIONERS OF  BERKELEY 
COUNTY. 
(Supreme  Court  of  Sonth  Carolina.    May   11, 
1903.) 

ooNSTirnnoNAii  iaw— local  acts— amend- 
ment—salaries  OF  COUNTY 

COMUISSIONBRS. 

1.  The  Legislature  cannot  by  a  local  act 
passed  after  tlie  Constitution  of  1895,  amend  a 
local  and  special  act  passed  before  tlie  Cod- 
stltatioD,  when  both  relate  to  a  subject  pro- 
hibited by  Const  art  8,  I  34,  providing  dial 
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tb«  Assembly  shall  not  enact  local  or  special 
acts  for  certain  specified  objects. 

2.  Act  1898  (22  St.  at  LArge,  p.  878)  and 
Act  1899  (28  St  at  Larere,  p.  168),  amending 
Act  1895  (21  St.  at  Large,  p.  984),  proridiug 
a  salary  tor  county  school  commissioners  for 
Berkeley  county,  are  void;  they  being  special 
acts  relating  to  subjects  prohibited  by  CMiBt. 
1805,  art.  3.  |  34. 

Pope,  C.  3,,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  Opanty;  Klugb,  Judge. 

Claim  by  X.  H.  De  Hay,  county  superin- 
tendent of  education,  against  the  county  com- 
missioners of  Berlceley  county.  From  an  or- 
der reversing  the  action  of  the  commlsslon- 
«r8,  they  appeal.    Affirmed. 

The  order  of  circuit  court  reveising  action 
of  commissioners  is  as  follows: 

"By  an  act  of  the  General  Assembly,  en- 
titled 'An  act  to  amend  section  1  of  an  act 
entitled  "An  act  to  regulate  the  fees  and  du^ 
ties  of  the  county  officers  of  Berkeley  Coun- 
ty,"' approved  January  6,  1895  (21  St  at 
Large,  p.  984),  It  was  provided  that  'the  coun- 
ty officers  of  Berkeley  county  shall  receive 

*  *    *    annual  salaries  as  follows,  to  wit: 

*  •  *  The  school  commissioner,  four  hun- 
dred dollars.'  This  act  was  amended  in  1898 
(22  St  at  Large,  p.  873)  by  reducing  tbe  sal- 
ary of  the  school  commissioner  to  $300,  and 
In  1899  (23  St  at  Large,  p.  169)  again  by 
striking  out  the  words  'school  commissioner,' 
and  inserting  In  Uen  thereof  the  words  'coun- 
ty superintendent  of  education,'  still  retaining 
the  provision  flzlng  the  salary  at  $300.  By 
an  act  enUtied  'An  act  relating  to  fees  and 
salaries  of  the  county  officers  of  the  several 
counties  of  this  state,'  approved  February  18, 
1900  (23  St  at  Large,  p.  293),  It  was  provided 
that  as  to  Berkeley  county  tbe  officers  shall 
receive  annual  salaries  as  follows:  •  •  • 
County  superintendent  of  education,  three 
hundred  dollars.'  On  February  2,  1901,  the 
appellant  presented  bis  account  to  the  county 
commissioners  of  Berkeley  county,  'For  sal- 
ary month  January,  C.  S.  B.,  $25.'  This  ac- 
count was  duly  approved  and  paid.  On 
March  4,  1901,  tbe  appellant  again  presented 
bis  account,  'To  services  as  superintendent  of 
education,  $2S,'  and  this  account  was  also 
duly  approved  and  paid.  On  April  1,  1901, 
the  appellant  presented  to  the  same  authori- 
ties bis  account  'for  quarter  ending  March 
31,  1901,  for  salary  as  county  superintendent 
of  education,  |50.'  This  account  was  reject- 
ed by  tbe  said  county  commissioners  on  tbe 
ground,  stated  broadly,  that  the  salary  of  the 
superintendent  of  education  for  Berkeley 
county  Is  |2B  per  month,  as  fixed  by  law. 
There  Is  nothing  in  tbe  position  taken  by  tbe 
board  of  coimty  commissioners  that  the  ap- 
pellant is  estopped,  by  having  received  pay- 
ment of  tbe  two  preceding  accounts  of  |25 
each,  to  now  claim  more  than  |25  per  month 
as  bis  salary.  It  may  be  assumed  that  bis 
contract  on  taking  the  office  of  county  super- 
intendent of  education  was  to  perform  its  du- 
ties   for    tbe    compensation    fixed    by    law. 


Every  act  on  the  subject  declares  that  the 
compensation  shall  be  an  annual  salary,  and 
no  provision  is  made  for  payment  by  the 
month  or  otherwise.  The  fact  that  the  ap- 
pellant has  received  a  certain  sum  per  month 
may  imply  some  arrangement  to  the  eCTect- 
that  he  is  to  be  paid  that  much  of  his  annual 
salary  each  month,  but  it  cannot  establish  an 
agreement  on  his  part  to  serve  for  less  or 
different  compensation  than  that  allowed  and 
fixed  by  law.  In  order  to  establish  that  such 
an  agreement  as  that  last  mentioned  would 
operate  as  an  estoppel  against  the  appellant, 
there  must  be  an  express  contract,  or  one  by 
necessary  implication  from  tbe  circumstances 
of  the  case,  neither  of  which  is  shown  by  this 
record. 

"We  come,  then,  to  the  real  question  raised 
by  this  appeal,  to  wit:  What  Is  the  salary 
fixed  by  law  for  the  county  superintendent 
of  education  of  Berkeley  county?  Tbe  coun- 
ty commissioners  claim  that  It  Is  |25  per 
month,  or  what  for  tbe  purposes  of  this 
question,  is  tbe  same  thing,  $300  per  annum. 
The  appellant  herein  contends  that  it  is  $400 
a  year,  and  in  so  doing  attacks  tbe  validity 
of  the  three  acts  above  cited,  of  1898,  1899, 
and  1900,  which  fix  the  salary  at  $300,  on 
tbe  ground  that  they  are  in  confiict  with  the 
provisions  of  section  34,  art  3,  of  tbe  Consti- 
tution. The  constitutional  provisions  thus  in- 
voked which  are  applicable  to  this  case  are 
as  follows:  'The  General  Assembly  of  this 
state  sball  not  enact  local  or  special  laws 
concerning  any  of  tbe  following  subjects,  or 
for  any  of  tbe  following  purposes,  to  wit: 
*  *  *  (10)  To  fix  tbe  amount  or  manner 
of  compensation  to  be  paid  to  any  cobnty  oi- 
flcer,  except  that  tbe  laws  may  be  so  made 
as  to  grade  tbe  compensation  in  proportion 
to  the  population  and  necessary  service  re- 
quired. (11>  In  all  other  cases,  where  a  gen- 
eral law  can  be  made  applicable,  no  special 
law  shall  be  enacted.'  In  reference  to  tbe 
act  of  1900,  before  cited,  It  is  sufficient  to 
say  that  It  has  already  been  twice  adjudged 
null'  and  void,  because  In  confiict  with  the 
constitutional  provisions  above  recited. 
Dean  v.  Spartanburg  County,  69  S.  C.  110, 
37  S.  B.  226;  Nance  v.  Anderson  County,  60 
S.  C.  501,  39  8.  E.  6.  We  proceed,  therefore, 
to  the  consideration  of  the  acts  of  1898  and 
1899,  in  connection  with  these  inhibitions  of 
the  Constitution.  The  provisions  of  tbese 
two  acts  are,  so  far  as  they  affect  tbe  ques- 
tion at  issue,  practically  identical  The  act 
of  1898  fixed  the  salary  of  tbe  school  com- 
missioner of  Beikeley  county  at  $300,  and 
the  act  of  1899  merely  changed  the  name 
'school  commissioner'  Into  'county  superin- 
tendent of  education,'  so  as  to  conform  to  tbe 
change  or  designation  of  the  office  thereto- 
fore made  by  statute.  Both  acts  purpose  to 
amend  the  act  of  1894,  first  above  cited. 
This  last  act  fixed  tbe  salary  of  tbe  school 
commissioner  of  Berkeley  county  at  $400, 
and,  having  been  enacted  prior  to  the  ratifl- 
cation  of  tbe  present  state  Conatitation  of 
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1895,  remained  of  force  until  altered  or  re- 
pealed by  subsequent  legislation. 

"In  the  case  of  Carolina  Grocery  Company 
T.  Burnet,  County  Treasurer,  61  S.  C.  205,  39 
S.  E.  381,  58  L.  R.  A.  687,  it  iB  declared  (at 
page  211,  61  S.  C,  page  384,  39  S.  B.,  and  58 
L.  R.  A.  687)  that  'It  may  be  regarded  as 
settled  that  local  or  special  statutes  upon  any 
of  the  ten  enumerated  subjects  [of  section 
34]  above  will  be  declared  void,  and  that 
tbe  express  prohibition  of  special  legislation 
on  said  subjects  shall  not  be  practically  nul- 
lified or  evaded  under  any  form  or  guise  of 
legislation.'  The  same  case  recognized  the 
distinction  made  in  tbe  Constitution  between 
'local  or  special  laws,'  which  are  expressly 
prohibited,  and  'special  provision  in  general 
laws,'  which  it  1«  provided  that  nothing  con- 
tained In  said  section  34  or  article  8  shall 
prohibit  the  General  Assembly  from  enact- 
ing; and  It  ia  held  that  a  statute  which  may 
fairly  be  construed  to  be  a  special  provi- 
sion in  a  general  law,  though  enacted  subse- 
quent to  the  passage  of  such  general  law, 
and  amendatory  thereof  only  by  implication, 
is  an  exercise  of  legislative  power  not  pro- 
hibited by  saia  section  of  the  Constitution. 
Conversely,  It  would  seem  that  a  local  or 
special  statute  on  one  of  the  inhibited  sub- 
jects, even  though  in  the  guise  of  an  amend- 
ment to  an  antecedent  statute,  if  the  latter 
be  itself  a  local  or  special  statute,  cannot  be 
sustained,  for  it  is  a  special  provision  on  a 
prohibited  subject  in  a  special  law.  In  this 
view  the  amendatory  acts  of  1898  and  1899, 
hereinbefore  set  forth,  must  be  held  to  be  In 
violation  of  tbe  constitutional  provisions 
above  cited,  and  therefore  null  and  void.  It 
follows  that  the  act  of  1894,  fixing  the  salary 
of  the  school  .commissioner,  now  county  su- 
perintendent of  education,  of  Berkeley  conn: 
ty.  »t  $400  per  annum,  is  the  statute  now  of 
force. 

"It  Is  therefore  ordered  and  adjudged  that 
tbe  exceptions  of  the  appellant  be  and  the 
same  are  hereby  sustained,  the  decision  of 
the  county  commissioners  appealed  from  be 
and  the  same  is  hereby  reversed,  and  the 
claim  thereby  disallowed  be  and  the  same 
hereby  is  allowed  and  adjudged  to  the  appel- 
lant, and  the  cause  be  remanded  to  the  said 
county  commissioners,  with  instructions  which 
are  hereby  given  to  them  to  approve  and 
pay  the  said  claim  of  tbe  appellant,  and  that 
the  appellant  have  leave  to  take  such  steps 
as  may  be  necessary  or  he  may  be  advised 
to  enforce  this  Judgment" 

From  this  decree  the  county  commission- 
ers appeal  on  the  following  exceptions: 

"First.  Because  his  honor.  Judge  Klugh, 
erred  in  considering  other  testimony,  not  be- 
fore the  county  commissioners. 

"Second.  Because  his  honor.  Judge  Klugh, 
erred  in  holding  that  the  acts  of  1898  and 
1899  were  unconstitutional,  noil,  and  void. 

"Third.  Because  his  honor.  Judge  Klugb, 
erred  In  holding  that  the  respondent  was  en- 


titled to  a  salary  of  $400,  under  the  act  ot 
1894. 

"Fourth.  Because  hla  honor.  Judge  Klugh, 
erred  in  holding  that  the  salary  of  tbe  re- 
8i)ondent  could  be  fixed  under  the  act  of  1894. 

"Fifth.  Because  his  honor,  Judge  SluKb, 
erred  in  not  dismissing  the  appeal." 

Dennis  &  Dennis  and  Burke  &  H^dunana, 
for  appellants.  R.  W.  Haynes  and  Simon 
Hyde,  for  respondent  0 

POPE,  0.  J.  The  question  raised  In  this 
appeal  is:  What  was  the  salary  of  the  coun- 
ty superintendent  of  education  for  Berkeley 
county,  in  this  state.  In  the  year  1901?  The 
appellants  Insist  that  it  Is  the  sum  of  $40O 
per  annum.  The  basis  upon  which  the  re- 
spondent rests  his  case  Is  that  the  act  passed 
by  tbe  General  Assembly  of  this  state,  ap- 
proved on  the  6th  January,  1895  (21  St  at 
Large,  p.  985),  gave  to  the  ofllcer  known  aa 
the  "school  commissioner"  of  Berkeley  coun- 
ty an  annual  salary  of  $400;  that  the  Consti- 
tution of  tbe  state,  ordained  by  the  people  of 
this  state  in  tbe  year  1895,  did  not  make  the 
office  of  the  school  commissioner  a  constitn- 
tlonal  oflSce,  but  by  tbe  third  section  of  arti- 
cle 11  of  such  Constitution  devolved  upon 
the  General  Assembly  of  this  state  tbe  power 
and  the  duty  of  making  "provision  for  tbe 
election  or  appointment  of  all  the  necessary 
school  officers,  and  shall  define  their  qnalifi- 
catlons,  powers,  duties,  compensation  and 
terms  of  office";  that  the  General  Assembly 
of  this  state,  by  the  thirteenth  section  of  an 
act  approved  on  the  9th  day  of  March,  1896 
(22  St  at  Large,  p.  156),  changed  the  name 
of  "county  school  commissioner  of  education" 
to  "county  superintendent  of  education,"  and 
by  tbe  fifteenth  section  of  said  act  provided 
"that  the  salary  of  the  county  superintendent 
of  education  of  each  county  shall  be  the 
same  as  that  now  fixed  or  hereafter  to  be  fix- 
ed by  law  for  tbe  school  commissioner  there- 
of; that  therefore  the  salary  fixed  by  tbe  act 
approved  5th  January,  1895,  hereinbefore  cit- 
ed, to  wit  $400  per  annum,  was  the  salary 
of  the  county  superintendent  of  education  for 
Berkeley  county;  and  that  the  acts  of  tbe 
General  Assembly  of  this  state,  passed  and 
approved  In  the  year  1898  (22  St  at  Large, 
p.  874),  In  the  year  1899  (23  St  at  Large,  p. 
170),  and  In  tbe  year  1900  (23  St.  at  Large,  p. 
294),  which  said  acts  purported  to  change 
tbe  said  salary  of  $400  to  $300  per  annum, 
were  each  unconstitutional,  null,  and  Totd. 
On  the  other  band,  tbe  appellant  contends 
that  tbe  acts  of  1898,  1899,  and  1900  were  not 
unconstitutional,  so  far  as  they  amended  the 
act  of  6th  January,  1896,  by  changing  the  sal- 
ary of  the  county  superintendent,  was  con- 
cerned. Upon  the  issues  tben  made  up,  the 
parties  went  before  his  honor,  Judge  Klugh. 
who  held  that  A.  H.  De  Hay,  the  respondent 
here,  was  entitled  to  be  paid  an  annual  sal- 
ary of  $400,  and  not  simply  $800,  and  tbe  dr- 
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cult  Judge  bo  ordered.  The  appellants  seek 
to  reTerse  tills  Judgment  oil.  the  circuit  court. 
At  first  I  was  Inclined  to  think  that  the  dr- 
ciiit  Judge  had  committed  no  error,  but  up- 
on a  more  matnre  reflection  I  am  convinced 
that  his  Judgment  should  be  reversed,  and 
these  are  the  reflections  which  have  led  m^ 
to  this  conclusion.  Let  the  circuit  decree  and 
the  exceptions  thereto  be  reported. 

It  Is  admitted  on  all  hands  that  the  act, 
-approved  5th  January,  1895  (see  21  St  at 
Large,  p.  984),  which  fixed  the  annual  salary 
of  the  county  commissioner  of  education  of 
Berkeley  county  at  $400,  was  constitutional 
when  passed.  Its  force  and  effect  as  law, 
after  the  adoption  of  the  Constitution  of 
thi»  state  in  the  year  1895,  was  secured  by 
the  means  of  at  least  two  provisions  of  said 
<}onstitutlon,  namely,  in  article  11,  which  is 
devoted  to  education,  It  is  provided: 

"Sec.  5.  •  •  •  The  present  division  of 
the  counties  into  school  districts  and  the  pro- 
visions of  law  now  governing  the  same  sliall 
remain  until  changed  by  the  General  Assem- 
bly." 

This  section  of  article  11  of  the  Constitu- 
tion was  considered  by  this  court  in  the  case 
«f  Martin  v.  School  District,  57  8.  C.  190, 
35  S.  E.  517.  This  section  6  of  article  11 
shows  conclusively  that  the  framers  of  the 
Constitution  of  the  year  1895  Intended  that 
there  should  be  no  hiatus  in  the  laws  of  this 
commonwealth  in  regard  to  the  matter  of  ed- 
ucation in  all  its  ramifications.  Hence  this 
act,  approved  In  1895,  was  made  law  after  the 
Constitution  of  1895  was  adc^ted.  But  we 
think  there  Is  another  provision  of  the  Con- 
stitution -of  1895  which  continued  this  act 
-of  5th  January,  1895,  as  subsisting  law  after 
the  Constitution  was  adopted,  namely,  sec- 
tions 10  and  11  of  article  17: 

"Sec  10.  All  laws  now  in  force  in  this 
state  and  not  repugnant  to  this  Constitution 
shall  remain  and  be  enforced  until  altered 
and  repealed  by  the  General  Assembly  or 
shall  expire  by  their  own  limitation. 

"Sec.  11.  That  no  inconvenience  may  arise 
from  the  change  in  the  Constitution  of  this 
-state,  and  In  order  to  carry  this  ConstUutlon 
into  complete  operation,  it  is  hereby  declar- 
ed: First.  That  all  laws  in  force  In  this  state 
at  the  time  of  the  adoption  of  this  Constltn- 
tion,  not  inconsistent  therewith  and  constitu- 
tional when  enacted,  shall  remain  in  full 
force  until  altered  or  repealed  by  the  Gener- 
al Assembly  or  expire  of  their  own  limita- 
tion.   •    *    •" 

As  before  remarked,  the  laws  of  the  state 
which  had  l)een  enacted  by  the  General  As- 
sembly at  any  time  prior  to  the  adoption 
of  the  new  Constitution  on  81st  December, 
1895,  which  this  Constitution  retained  as  of 
full  force,  must  not  be  Inconsistent  with 
the  provisions  of  the  same  and  constitution- 
al when  enacted.  As  before  remarked.  It 
Is  admitted  on  all  hands  that  this  act  of 
•5th  January,  1895,  was  consistent  with  the 
"onstltution  of  18C8;   but,  now,  was  it  con- 


sistent with  the  Constitution  of  1S957  An 
examination  of  article  11  of  the  ConsUtntion 
of  1895,  governing  the  whole  subject  of  edu- 
cation, will  develop  the  fact  that  the  only  of- 
ficers in  the  department  of  education  In  this 
state  created  by  our  present  Constitution  is 
that  of  state  superintendent  of  education, 
and  the  members  of  the  state  board  of  educa- 
tion, and  the  further  fact  that  to  the  General 
Assembly  Is  confided  the  duty  of  fixing  the 
rate  of  compensation  for  the  state  superfn- 
tendent  of  education  and  other  officers  con- 
nected with  schools  or  their  management  and 
control.  Not  only  so,  but  under  this  article 
of  the  Constitution  to  the  General  Assembly 
Is  confided  the  duty  of  passing  laws  regulat- 
ing schools.  Thus  it  is  made  manifest  that 
there  is  nothing  in  the  act  of  5th  January, 
1805,  inconsistent  with  the  Constitution  of 
1895.  When  the  General  Assembly,  by  its 
act  approved  0th  March,  1896,  provided  that 
county  commissioners  of  education  should  no 
longer  exist  as  such,  but  county  superintend- 
ents of  education  should  take  their  places, 
and  further  provided  that  the  county  super- 
intendent of  education  In  this  state  should 
be  paid  such  salaries  as  are  now  fixed  by 
law,  or  hereafter  may  be  fixed  by  law,  fpr 
the  school  commissioners,  therefore  it  seems 
clear  to  my  mind  that  the  act  approved  5th 
January,  1895,  regulated  the  salary  of  the 
county  superintendent  of  edncatton  for 
Berkeley  county.  So  far  I  am  In  accord  with 
the  circuit. Judge.    But  Just  here  we  differ. 

Was  it  in  the  power  of  the  General  As- 
sembly to  alter,  amend,  or.  repeal  the  act  of 
5th  January,  18057  Unquestionably,  under 
the  general  power  of  legislation,  the  General 
Assembly  could  amend  or  repeal  this  act; 
but  the  framers  of  the  Constitution  had  de- 
clared the  provision  of  the  act  of  5th  January, 
1805,  as  of  binding  force  after  the  Slst  De- 
cember, 1896,  the  date  of  the  going  Into  ef- 
fect of  the  Constitution  of  1895,  provided, 
however,  that  the  General  Assembly'  may 
alter,  amend,  or  repeal  the  same.  Here  we 
have  presented  an  act  of  1895,  of  full  force 
after  the  adoption  of  the  Constitution  of 
1895,  but  with  full  power  in  the  General 
Assembly  of  this  state  to  alter,  amend,  and 
repeal  the  same.  How  must  such  be  amend- 
ed? 1  answer,  by  a  general  act  or  a  spe- 
cial act,  as  the  General  Assembly  may  in  its 
wisdom  see  proper.  But  Just  here  it  Is  as- 
serted that  the  General  Assembly  is  pro- 
hibited by  certain  sections  of  the  Constitu- 
tion from  amending  the  act  of  5tb  January, 
1805,  except  by  a  general  act,  governing  all 
the  counties  in  this  state.  I  cannot  admit 
such  a  proposition.  But  let  me  patiently  un- 
fold these  constitutional  impediments,  so  that 
we  may  reach  a  conclusion  satisfactory  to 
every  one.    Article  3,  $  34,  reads  as  follows: 

"Sec.  84.  The  General  Assembly  of  this 
state  shall  not  enact  local  or  special  laws 
concerning  any  of  the  following  subjects  or 
any  of  the  following  purposes,  to  wit: 
*    *    *    (10)  To  fix  the  amount  or  manner 


Digitized  by 


Google 


794 


44c  SOUTHEASTBBN  BBPORTER. 


<&C 


of  compensation  to  be  paid  to  any  cotinty 
officer,  except  tbat  the  laws  may  be  so  made 
as  to  grade  tlie  compensation  in  proi)ortion 
to  tbe  population  and  necessary  service  re- 
quired. (11)  In  all  other  cases,  where  a  gen- 
eral law  can  be  made  applicable,  no  special 
law  shall  be  enacted." 

To  my  mind,  It  Is  plain  that  the  forego- 
ing provisions  of  the  Constitution  relate  to 
the  enactment  of  original,  and  not  amenda- 
tory, acts.  For  if  the  provisions  of  subdivi- 
sion 10  relate  to  the  original  laws,  as  well  as 
amendments  to  laws  already  existing  at  the 
adoption  of  tbe  Constitution  of  1885,  then,  of 
course,  tbe  General  Assembly  must  act  by 
laws  in  compliance  with  this  requirement, 
unless,  first,  there  are  other  provisions  of  that 
Constitution  which  permit  a  different  course 
In  special  cases;  and,  second,  a  special  law 
can  be  enacted  in  all  those  Instances  where  a 
general  law  cannot  be  made  applicable. 
Section  10.  As  before  pointed  out,  the  Con- 
stitution of  1895,  in  article  11,  |  3,  provides: 

"The  General  Assembly  shall  make  provi- 
sion for  the  election  or  appointment  of  all 
other  necessary  school  officers,  and  shall 
define  their  qualifications,  powers,  duties, 
compensation  and  terms  of  office." 

Here  the  Constitution  has  made  the  Gen- 
eral Assembly  to  determine  what  officers  In 
the  matter  of  education  shall  be  created,  and 
also  what  compensation  shall  be  paid  to 
them.  Immediately  after  the  adoption  of  the 
Constitution,  to  wit,  on  the  9th  March,  1886, 
county  school  commissioners  are  superseded 
by  county  superintendents  of  education,  and 
then,  in  tbe  year  1898,  an  act  is  passed  by 
the  General  Assembly  changing  the  compen- 
sation of  the  county  superintendent  of  educa- 
tion for  Berkeley  county  from  $400  per  year 
to  $300,  referring  In  the  title  of  the  act  to  the 
fact  that  It  is  amendatory  to  tbe  act  of  Sth 
January,  1895.  Can  this  exercise  of  power 
by  the  General  Assembly  be  supported  under 
tbe  power  of  tbe  Oonstitution  to  the  General 
Assembly  by  article  11,  relating  to  educa- 
tion? But  this  Is  not  all.  The  Constitution 
of  1895,  In  article  17,  {  10,  expressly  provides 
tbat  all  legislation  now  existing,  not  incon- 
sistent with  this  Constitution,  shall  remain 
and  be  enforced  until  altered  or  repealed  by 
the  General  Assembly;  and  so,  likewise,  are 
tbe  provisions  of  section  11.  Again,  why 
may  not  the  General  Assembly,  in  amending 
the  act  of  5th  January,  1896,  have  determined 
that  the  amendatory  act  of  tbe  year  1898 
alone  could  amend  the  act  of  1895,  and 
therefore  have  used  tbe  special  act  referred 
to  In  subdivision  11  of  section  34  of  arti- 
cle 8? 

This  court,  in  Its  recent  decision  of  Fraser 
V.  James,  66  S.  C.  87,  43  S.  E.  292,  where  It 
was  held  that  tbe  Constitution  Imposed  upon 
the  General  Assembly  the  duty  of  creating  a 
new  county  when  the  sjpecifled  conditions  ex- 
isted, say:  "It  was  necessarily  incumbent 
upon  tbe  General  Assembly  to  determine  for 
Itself  whether  such  conditions  existed  as  pre- 


liminary to  tbe  performance  of  tbe  daty  im- 
posed upon  tbe  General  Assembly  by  tbe 
Oonstitution."  So  I  may  Infer  that  tbe  Gen- 
eral Assembly  determined  for  Itself  tbat  it 
could  not  amend  the  act  of  Sth  January,  1895, 
by  a  general  act,  and  hence  resorted  to  a 
special  act  For  myself,  I  cannot  see  bow  a 
general  act  could  be  made  so  as  to  amend 
the  act  of  6tb  Janqiiry,  1895.  The  conven- 
tion which  formulated  the  Constitutioii  wise- 
ly foresaw  these  difficulties,  and  more  wisely 
provided  for  ttaem. 

It  Is  suggested  tbat  the  dedslon  of  tbls 
court  In  tbe  case  of  Dean  v.  County  of  Spar- 
tanburg, 69  S.  C.  110,  37  S.  EL  228,  supports 
tbe  Judgment  of  the  circuit  court;  bat  npon 
an  examination  It  will  be  seen  tbat  It 'was 
an  original  act,  and  not  one  amendatory  of 
a  preceding  act,  which  tbls  court  passed  oa 
In  that  case.  22  St  at  Large,  p.  228.  And 
It  will  be  found  upon  examination  tbat  so  are 
the  cases  of  Nance  v.  Anderson  Ootmty,  60 
S.  G.  601,  39  S.  B.  5,  and  also  Carolina  Gro- 
cery. Company  v.  Burnet,  61  S.  a  205.  39 
S.  E.  381,  58  L.  R.  A.  687;  and  tlius  there  is 
no  conflict  with  these  cases. 

I  think  the  Judgment  of  tbls  court  sbould 
be  that  the  Judgment  of  the  circuit  court  be 
reversed,  and  that  the  proceedings  be  recom- 
mitted to  tbe  circuit  court,  with  directions 
that  an  order  be  formulated  dismissing  die 
appeal  of  A.  H.  De  Hay,  as  county  saperin- 
tendent  of  education  for  Berkeley  county. 
from  the  order  of  the  county  commlssionen 
of  Berkeley  county,  refusing  payment  of  his 
bill  for  $50  as  salary  unpaid  to  tbe  1st  day 
of  April,  1801. 

GARY,  A.  J.  This  is  a  proceeding  com- 
menced on  the  Ist  of  April,  1901,  by  the  pres- 
entation of  a  claim  to  the  county  conunis- 
Bioners  of  Berkeley  county  for  the  salary  of 
the  plaintiff  as  county  superintendent  of  edu- 
cation. Payment  was  refused,  whereupon 
the  plaintiff  appealed  to  the  circuit  court 
which  reversed  the  decision  of  the  defend- 
ants, who  have  appealed  to  this  court.  The 
main  question  involved  is  whether  tbe  legisi- 
latura  could,  by  a  local  and  special  act  passed 
after  the  adoption  of  tbe  Constitution  of  1895, 
amend  a  local  and  special  act  passed  before 
tbe  Constitution  went  Into  effect,  wben  both 
acts  relate  to  one  of,  tbe  prohibited  subjects 
embraced  in  article  3,  {  34,  of  the  Constltn- 
tlon.  We  agree  with  Mr.  Chief  Justice 
POPE,  that  the  act  of  5th  January,  1895,  Ax- 
ing the  annual  salary  of  the  school  commis- 
sioners of  Berkeley  at  $400,  was  constitution- 
al when  enacted,  that  it  was  not  Inconsistent 
with  the  Constitution  of  1895,  and  its  provi- 
sions were  of  force  at  the  time  of  this  pro- 
ceeding, unless  it  was  altered  or  repealed  by 
the  acts  of  1898,  1899,  or  1900  (more  particu- 
larly described  in  the  opinion  hereinbefore 
mentioned),  which  provided  that  the  salary 
should  be  $300,  Instead  of  $400.  We  also  con- 
cur In  his  opinion  that  the  name  of  "scbool 
commissioner"  was  changed  by  the  act  vi 
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1886  to  that  of  "connfy  auperlnteodent  of 
education." 

It  la  contended  by  the  respondent  that  the 
acts  of  1898,  1899.  and  1900  could  not  have 
the  effect  of  amending  the  act  In  existence 
before  the  adoption  of  the  Constitution,  by 
reason  of  the  fact  that  they  are  repugnant  to 
article  3,  {  84,  of  the  Constltutloii,  which  to 
as  follows: 

"The  General  Assembly  of  this  state  shall 
not  enact  local  or  special  laws  concerning 
any  of  the  following  subjects  or  for  any  of 
the  following  purposes,  to  wit:  (1)  To  change 
the  names  of  persons  or  places.  (2)  To  lay 
out,  open,  alter  or  work  roads  or  highways. 
(3)  To  incorporate  cities,  towns  or  Tillages,  or 
change,  amend  or  extend  the  charters  there- 
of. (4)  To  Incorporate  educational  or  reli- 
gious, charitable,  social,  manufacturing  or 
banking  institutions  not  under  the  control  of 
the  state,  or  to  amend  or  extend  the  charters 
thereof.  (5)  To  incorporate  school  districts. 
(6)  To  authorize  the  adoption  or  legitimation 
of  children.  (7)  To  provide  for  the  protection 
of  game.  (S)  To  summon  and  empanel  grand 
or  petit  juries.  (9)  To  provide  for  the  age  at 
which  citizens  shall  be  subject  to  road  or  oth- 
er public  duty.  (10)  To  fix  the  amount  or 
manner  of  compensation  to  be  paid  to  any 
county  officer,  except  that  the  laws  may  be 
so  made  as  to  grade  the  compensation  in 
proportion  to  the  population  and  necessary 
service  required.  (11)  In  all  other  cases 
where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted.  (12)  The 
General  Assembly  shall  forthwith  enact  gen- 
eral laws  concerning  said  subjects  for  said 
purposes  which  shall  be  uniform  in  their 
operations:  Provided,  that  nothing  contain- 
ed in  this  section  shall  prohibit  the  General 
Assembly  from  enacting  special  provisions  In 
general  laws." 

Mr.  Chief  Justice  POPE,  however,  as  we 
understand,  differentiates  this  case  from  the 
cases  of  Dean  v.  Spartanburg  County,  59  S. 
C.  110,  87  S.  B.  226,  Nance  t.  Anderson  Coun- 
ty, 60  S.  C.  601,' 38  S.  B.  5,  and  Carolina  Gro- 
cery (Company  y.  Burnet,  61  S.  C.  205,  39  S. 
E.  381,  68  L.  R.  A.  687,  for  the  following  rea- 
sons: (1)  Because  the  act  of  1898  Is  an 
amendatory,  and  not  an  original,  act;  (2)  be- 
cause the  act  of  1898  was  authorized  by  sec- 
tion 8,  art  11,  of  the  Constitution,  epd  there- 
fore it  was  not  affected  by  section  34,  art.  3, 
of  the  Constitution;  and  (3)  because  the  Gen- 
eral Assembly  had  the  right  to  determine 
whether  It  was  advisable  to  enact  a  general 
or  a  special  law. 

We  will  first  consider  whether  the  act  of 
1898  can  be  construed  to  be  constitutional, 
on  the  ground  that  it  Is  an  amendatory,  and 
not  an  original,  act  In  the  case  of  Carolina 
Grocery  Co.  v.  Bmrnet,  61  S.  C.  205,  39  S.  B. 
381,  58  L.  R.  A.  687,  Mr.  Justice  Jones  uses 
this  language:  "It  may  be  regarded  as  set- 
tled that  local  or  special  statutes  upon  any 
of  the  ten  enumerated  subjects  above  will  be 
declared  void,  and  that  the  express  prohibi- 


tion of  special  legislation  on  said  subjects 
shall  not  be  practically  nnlllfled  or  evaded 
under  any  form  or  guise  of  legislation.  State 
V.  Higglns,  51  S.  C.  51,  28  S.  E.  15,  38  L.  R. 
A.  561;  Dean  v.  Spartanburg  Co.,  68  S.  C. 
110,  37  S.  E.  226;  Nance  v.  Anderson  Co.,  60 
S.  O.  601,  38  S.  B.  6."  In  Nichols  v.  Walter, 
37  Minn.  264,  33  N.  W.  800.  the  court,  after 
citing  certain  cases,  says:  "These  cases,  cit- 
ed from  many  on  the  subject,  are  sufficient  to 
show  that,  In  determining  whether  a  law  is 
general  or  special,  courts  will  look,  not  to  its 
form  or  phraseology  merely,  but  to  Its  sub- 
stance and  necessary  operation."  In  Com.  v. 
Patton,  88  Pa.  258,  an  act  general  In  form, 
but  so  worded  that  it  could  apply  to  only  one 
county  in  the  state,  was  before  the  court  It 
characterized  this  attempted  evasion  as 
"claaalficatlon  run  mad."  In  State  r.  Pugb, 
43  Ohio  St  98,  1  N.  B.  439,  the  court  says  (at 
page  113,  43  Ohio  St,  and  page  448,  1  N.  E.): 
"It  is  not  the  form  the  statute  is  made  to  as- 
sume, but  its  operation  and  effect,  which  Is 
to  determine  Its  constitutionality."  The  fore- 
going cases  are  cited  In  Edmonds  v.  Her- 
brandson  (N.  D.)  50  N.  W.  970,  14  L.  R.  A. 
725.  If,  therefore,  the  force  and  effect  of  an 
act  (whether  it  be  original  or  amendatory) 
would  be  to  destroy  the  provisions  of  the 
Constitution  as  to  special  legislation.  It  should 
undoubtedly  be  declared  unconstitutional.  If 
this  court  should  lay  down  the  rule  that  the 
Legislature  has  a  right  to  pass  a  special  act, 
amending  another  special  act  passed  before 
the  Constitution  of  1895,  relating  to  one  of 
the  subjects  prohibited  by  section  34,  art.  3, 
of  the  Constitution,  the  provisions  of  said  sec- 
tion would  be  practically  destroyed,  as  we 
will  demonstrate.  If  this  rule  should  be 
sanctioned,  the  Legislature  would  have  the 
power,  not  only  to  strike  out  every  word  In 
the  body  of  the  original  act  and  Insert  others 
In  the  place  thereof,  but  would  likewise  have 
the  power  to  change  the  title  of  the  orlglual 
act  It  would,  la  .short  have  the  power  to 
enact  an  entirely  new  and  different  law.  If  It 
complied  with  the  constitutional  requirements 
that  it  related  to  but  one  subject,  and  that 
was  expressed  in  the  title.  In  Cushlng's  Law 
and  Practice  of  Legislative  Assemblies  (sec- 
tion 1302)  it  Is  said:  "The  term  'amend- 
menf  Is  used  to  denote  any  alteration  which 
may  be  proposed  or  adopted,  with  a  view  to 
render  a  motion  conformable  to  the  sense  or 
will  of  the  house.  According  to  the  etymolo- 
gy of  the  word.  It  might  be  supposed  that 
nothing  could  be  considered  as  an  amend- 
ment which  did  not  relate  to  and  purport  to 
Improve  the  original  proposition.  But  this 
would  be  far  from  conveying  an  adequate 
idea  of  what  Is  meant  by  the  term  'amend- 
ment' A  proposition  may  be  amended.  In 
parliamentary  phraseology,  not  only  by  an 
alteration  which  carries  out  and  effects  the 
purpose  of  the  mover,  but  also  by  one  which 
entirely  destroys  that  purpose,  or  which  even 
makes  the  proposition  express  a  sense  the 
very  reverse  of  that  Intended  by  tlae  mover; 
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HDd  In  like  manner  a  motion  which  proposes 
one  kind  of  proceeding  may  be  tamed  into  a 
motion  for  another  of  a  wholly  different  kind 
by  means  of  an  amendment,  so  that,  In  point 
of  fact,  an  amendment  Is  equally  efFectual, 
and  is  often  used,  to  defeat  a  proposition,  as 
well  as  to  promote  the  object  which  the  mov- 
er of  that  proposition  had  in  view.  The  rea- 
son is  that,  in  altering  or  amending  a  propo- 
sition, the  form  of  the  words  only,  and  not 
the  sense  or  meaning  of  It,  is  regarded;  any 
of  the  words  moved  may  be  left  out;  any 
other  words  may  be  Inserted  or  added;  and 
any  word  may  be  substituted  in  the  place  of 
other  words  contained  in  the  motion."  The 
following  statement  of  the  rule  is  to  be  foiind 
in  JefTerson's  Manual,  210:  "Amendments 
may  be  made  so  as  totally  to  alter  the  na- 
ture of  the  proposition;  and  it  is  a  way  of 
getting  rid  of  a  proposition,  by  making  It 
bear  a  sense  different  from  what  it  was  in- 
tended by  the  movers,  so  that  they  vote 
against  it  themselves.  2  Hats.  79;  4,  82,  84. 
A  new  bill  may  be  engrafted  by  way  of 
amendment  on  the  words,  'Be  it  enacted,'  etc. 
1  Grey,  190,  192."    (Italics  ours.) 

We  will  next  consider  whether  the  act  of 
1898  was  authorized  by  section  3,  art  11,  of 
the  Constitution.  That  section  is  as  follows: 
"The  General  Assembly  shall  make  provision 
for  the  election  or  appointment  of  all  other 
necessary  school  olBcers,  and  shall  define 
their  necessary  quallflcatlons,  powers,  duties, 
compensation  and  terms  of  office."  We  think 
the  error  into  which  Mr.  Chief  Justice  POPE 
has  fallen  is  In  construing  this  section  alone. 
Instead  of  in  connection  with  section  34,  art. 
3,  of  the  Constitution.  In  this  way  force  and 
effect  will  be  given  to  all  the  foregoing  pro- 
visions. We  are  free  to  say  we  see  no  Incon- 
sistency between  them. 

We  will  lastly  discuss  the  right  of  the  Gen- 
eral Assembly  to  determhie  whether  it  was 
advisable  to  enact  a  general  or  special  law. 
The  rule  of  construction  -Is  different  for  de- 
termining whether  a  special  act  is  obnozions 
to  the  provisions  of  the  Constitution  that, 
where  a  general  law  can  be  made  applica- 
ble, no  special  law  shall  be  enacted,  and  for 
determining  whether  such  act  is  unconstitu- 
tional, on  the  ground  that  it  concerns  one  of 
the  prohibited  subjects  mentioned  In  the  Con- 
stitution. One  Involves  a  legislative,  the 
other  a  judicial,  question. 

The  following  authorities  show  that  wheth- 
er a  general  law  can  be  made  applicable,  la 
a  question  to  be  decided  by  the  Legislature: 
15  fincy.  of  Law,  978,  which  says:  "The 
Constitutions  of  many  states  provide  that  no 
special  or  local  law  shall  be  passed  when  a 
general  law  can  be  made  applicable.  Under 
such  provisions,  it  Is  a  question  for  the  I.«g- 
Islature  exclusively  whether  a  general  law 
can  or  cannot  be  made  applicable-  In  a  cer- 
tain case"— citing  numerous  authorities  In  the 
note  on  that  page.  Guthrie  Nat.  Bk.  v.  City 
of  Guthrie,  19  Sup.  Ct.  513,  43  L.  Ed.  796,  In 
which  the  court  uses  this  language:    "It  Is 


claimed  that  it  violates  the  act  of  Congress, 
approved  July  80,  1886  (24  SUt  170,  c.  818), 
prohibiting  the  passage  of  local  or  special 
laws  in  the  territories.  That  act,  among  oth- 
er things,  provides  that,  where  a  general  law 
can  be  made  applicable,  no  special  law  shall 
be  enacted  in  any  of  the  territories  of  the 
United  States  by  the  territorial  Legislatures 
thereof;  and  it  also  provides  that  the  terri- 
torial Legislatures  shall  not  pass  local  or 
special  laws  In  any  of  the  cases  therein  enu- 
merated, among  which  is  a  law  to  reg^ilate 
the  practice  in  courts  of  Justice.  Both  of 
these  provisions  are  said  to  have  been  vio- 
lated In  the  passage  of  the  act  in  question. 
Whether  a  general  law  can  be  made  appli- 
cable to  the  subject-matter  in  regard  to 
which  a  special  law  Is  enacted  by  a  terri- 
torial Legislature  is  a  matter  which  we  think 
rests  in  the  judgment  of  the  Legislature  it- 
self. State  V.  Hitchcock,  1  Kan.  184,  81  Am. 
Dec.  503.  That  body  Is  specially  prohibited 
from  passing  any  local  or  special  law  in  re- 
gard to  certain  subjects  enumerated  in  the 
act.  Outside  and  beyond  that  limitation  Is 
the  provision  above  mentioned,  and  whether 
or  not  a  general  law  can  be  made  applicable 
to  the  subject  Is  a  matter  which  Is  confided 
to  the  judgment  of  the  Legislature."  State 
T.  Kolsem  and.)  29  N.  E.  695,  14  L.  B.  A. 
566:  The  opinion  in  this  case  Is  entitled  to 
great  consideration,  because  it  was  written 
by  that  eminent  judge  and  distinguished 
Chief  Justice,  Elliott  The  court  says:  "If 
the  enactment  of  such  a  law  as  the  one  be- 
fore us  Is  forbidden,  It  must  be  by  virtue  of 
section  23  of  article  4  of  the  Constitution,  for 
the  subject  embraced  In  the  act  Is  not  in- 
doded  In  the  enumeration  found  in  the  pre- 
ceding section.  But  section  23,  as  has  been 
again  and  again  decided,  does  not  prohibit 
the  enactment  of  special  laws  where  general 
ones  cannot  be  made  applicable.  It  has  also 
been  repeatedly  held  that  whether  a  general 
law  can  be  made  applicable  to  a  partlctdar 
subject  is  exclusively  a  legislative  question, 
and  It  necessarily  results  that,  if  the  ques- 
tion is  le^slatlve,  the  whole  matter,  with  all 
its  incidents,  must  be  determined  by  tht- 
Legislature.  *  •  *  If  the  question  la  leg- 
islative, then  it  is  indisputably  true  that  it 
is  excluded  absolutely  and  entirely  from  the 
dominion  of  the  judiciary.  It  is  Inconceiv- 
able that  the  question  can  be  dissected  Into 
fragments,  and  one  part  assigned  to  one  de- 
partment of  government  and  another  part  to 
a  different  department.  Under  our  system 
of  government  the  departments  are  distinct 
and  independent  There  is  no  such  thing  as 
a  power  partly  judicial  and  partly  legisla- 
tive. •  •  •  As  the  question  whether  a 
general  law  can  be  made  applicable  la  ex- 
clusively legislative,  the  Incidents  of  the  main 
question  are  necessarily  and  entirely  legisla- 
tive. Where  the  principal  subject  belongs, 
there  the  incidents  belong.  Means,  methods, 
and  the  like  belong  to  the  department  that  Is 
Invested  with  power  over  the  general  subject 
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It  Is  for  that  department  to  make  choice  of 
modes  and  means,  and,  as  the  Supreme  Court 
of  tte  United  States  has  said,  'It  is  master  of 
Its  own  discretion.' " 

The  cases,  however,  which  decide  that  this 
la  a  leglsIatlTe  question,  nevertheless  recog- 
nize and  approve  the  doctrine  that  the  ques- 
tion is  judicial  when  the  legislation  concerns 
one  of  the  prohibited  subjects  mentioned  in 
tbe  Constitution.  In  the  case  of  Carolina 
Grocery  Co.  v.  Burnet,  61  8.  C.  206,  39  S. 
E.  881,  SS  L.  R.  A.  687,  Mr.  Justice  Jones 
says:  "Such  question  was  treated  as  a  judi- 
cial one  in  State  v.  Hlgglns,  61  S.  C.  54,  28 
8.  "E.  is,  38  L.  B.  a.  '561;  and  In  Dean  v. 
Spartanburg  Co.,  59  8.  C.  110,  87  S.  E.  226, 
whether  compensation  to  county  oflBcers  was 
graded  in  proportion  to  population  and  nec- 
essary service,  under  subdivision  10  above, 
was  treated  as  a  judicial  question."  To  the 
foregoing  cases  should  be  added  Nance  r. 
Anderson  County,  60  S.  a  501,  39  8.  E.  6. 
We  do  not  regard  the  question  as  longer  open 
In  this  state,  after  the  decisions  just  men- 
tioned. The  reason  of  the  difference  in  the 
rule  is  that  in  one  case  the  Constitntlon  clear- 
ly defines  the  limitation  upon  legislative  ac- 
tion, while  In  the  other  the  subject  is  confid- 
ed to  the  discretion  of  the  Legislature.  There 
is  no  rule  of  law  by  which  the  courts  can  de- 
termine whether  a  necessity  exists  for  the 
passage  of  a  general  law  on  the  subject,  but 
the  courts  can  determine  whether  a  special 
act  concerns  any  of  the  prohibited  subjects 
mentioned  in  the  Constitution.  If  the  court 
should  nndertake  to  decide  whether  a  gen- 
eral law  could  be  enacted,  it  would  only 
substitute  its  Ideas  of  expediency  for  those 
of  the  Legislature  upon  a  question  peculiarly 
appropriate  for  the  consideration  of  the  leg- 
islative department  of  the  government 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 

JONES,  J.  I  concur  in  the  view  that  the 
Judgment  of  the  circuit  court  should  be  af- 
firmed. X  also  concur  In  this  opinion  of  Mr. 
Justice  6ART,  except  in  so  far  as  he  states 
that  the  applicability  of  a  general  law  Is 
solely  a  question  for  the  Legislature.  The 
test  of  the  constitutionality  of  an  act,  adopt- 
ed after  the  Constitution  of  1896  and  amend- 
atory of  a  valid  act.  Is  whether  the  original 
act,  with  the  proper  amendments,  coiild  be 
enacted  under  article  8,  f  34,  of  the  Consti- 
tution. 


(66  8.  c.  2U) 

STATE  T.  HAMMOND. 

(Supreme  Court  of  South   Carolina.    May  11, 
1903.) 

CONSTITtmONAL  LAW— SPECIAL,  LBGI8LATI0N 
—QUESTION  FOR  COURT. 
1.  Rev.  St  $  1275,  prohibiting  the  cntting  or 
feliiog  of  trees  in  running  streams  of  certain 
counties,  as  amended  by  Act  Feb.  19,  1900  (23 
8t  at  Large,  p.  aS),  making  it  a  misdemeanor 
to  fail  to  remove  a  dam  oat  of  a  running  stream 


in  certain  counties,  is  unconstitutional,  as  spe- 
cial legislation,  in  violation  of  Const.  1895,  art. 
3.  J  34. 

2,  The  question  -whether  an  act  is  special 
legislation  is  for  the  court 

Appeal  from  General  Sessions  Circuit 
Court  of  Anderson  County;   Gage,  Judge. 

Two  indictments  against  W.  Q.  Hammond; 
one  charging  failure  to  clean  out  a  stream, 
and  the  other  failure  to  remove  a  dam.  From 
judgment  of  sessions  court,  reversing  judg- 
ment of  magistrate  dismissing  prosecutions, 
the  state  appeals.    Affirmed. 

Solicitor  Boggs  and  B.  F.  Martin,  for  the 
State.  Tribble  &  Prince  and  Bonbam  & 
Watkins,  for  respondent. 

JONES,  J.  The  defendant  was  arrested 
under  a  warrant  charging  him  with  violating 
section  1275,  Rev.  8t  1893,  as  amended  by 
act  of  1900  (23  8t  at  Large,  p.  448),  by  main- 
taining a  rock  dam  on  a  running  stream  in 
the  county  of  Anderson  after  48  hours  from 
notice  to  remove  the  same.  A  motion  was 
made  before  the  magistrate,  C.  P.  Kay,  Esq., 
to  dismiss  the  proceedings  upon  the  ground 
that  said  act  is  unconstitutional,  as  In  viola- 
tion of  article  3,  i  34,  of  the  Constitution, 
prohibiting  local  or  special  legislation.  The 
magistrate  dismissed  the  proceedings  upon 
the  ground  stated.  Upon  appeal  by  defend- 
ant, the  circuit  court  dismissed  the  prosecu- 
tion, holding  that  said  act  is  unconstitutional 
as  special  legislation.  From  tills  Judgment 
the  state  now  appeals. 

The  question,  then,  is  whether  said  act  is 
In  violation  of  article  3,  !  34,  of  the  Constitu- 
tion. We  are  of  the  opinion  that  the  act  is 
unconstitutional.  Section  1276,  Rev.  St  1893, 
reads  as  foUows:  "TbB  cutting  or  felling 
trees  into  or  across  any  of  the  running 
streams  of  said  connties  [Anderson,  Beau- 
fort, Chester,  Greenville,  Oconee,  Union, 
Fairfield,  Laurens,  Newberry,  Abbeville, 
Pickens,  Spartanburg  and  York]  sliall  be 
deemed  a  misdemeanor,  and  any  person  so 
convicted  shall  be  punished  by  a  fine  of  not 
less  than  five  or  more  than  twenty-five  dol- 
lars, or  imprisonment  for  not  less  than  ten  or 
more  than  thirty  days,  at  the  discretion  of 
the  court."  As  this  Act  was  in  force  previous 
to  the  Constitution  of  1895,  and  the  provisions 
of  the  Constitution  not  being  retroactive  do 
not  affect  it,  the  act  in  the  foregoing  form 
would  not  be  obnoxions  as  local  or  special 
legislation.  State  v.  Tucker,  64  S.  C.  261,  32 
8.  E.  361.  But  the  General  Assembly,  on 
the  19th  February,  1900,  adopted  an  act  pur- 
porting to  be  an  act  amending  the  foregoing 
section,  so  as  to  make  it  read  as  follows  (23 
St  at  Large,  li.  448):  "The  cutting  or  felling 
trees  across  or  into  any  of  the  running 
streams  of  said  counties  [obstructing  the 
same  by  throwing  any  timber  or  otiier  mate 
rials  therein,  or  erecting  any  dam  across  an; 
such  stream  whereby  the  fall  in  such  stream 
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is  lessened  and  the  flow  of  water  and  sand 
la  obstructed,  or  the  land  along  said  stream 
above  such  obstruction  Is  damaged,  or  the 
health  of  the  community  Is  endangered,  or 
having  erected  any  such  obstructions  and  re- 
fusing to  remove  the  same  within  eight  and 
forty  hours  after  notice  by  any  one  to  do  so], 
shall  be  deemed  a  misdemeanor,  and  any 
person  so  convicted  shall  be  punished  by  a 
fine  of  not  less  than  Ave  nor  more  than  twen- 
ty-flve  dollars,  or  imprisonment  for  not  less 
than  ten  nor  more  than  thirty  days,  at  the 
discretion  of  the  court  [provided  that  nothing 
contained  In.  this  section  shall  apply  to  the 
construction  of  mllldams,  or  dams  for  the 
purpose  of  generating  power  for  any  pur- 
pose]." The  parts  within  the  brackets  placed 
by  the  writer  of  this  opinion  are  those  added 
to  section  1275  by  the  amendment.  By  an 
act  approved  February  27,  1899  (23  St  at 
Large,  p.  102),  Cherokee  county  was  Includ- 
ed. Section  1276,  as  thus  amended,  now  ap- 
pears as  section  182  of  the  Criminal  Code  of 
1902,  wherein  the  county  of  Beaufort  is  omit- 
ted. Is  the  legislation  in  question  local  or 
general? 

As  shown  In  Dean  ▼.  Spartanburg  County, 
59  S.  C.  114,  37  S.  El  226,  and  approved  in 
subsequent  cases,  "In  order  that  a  law  may 
be  general,  it  must  be  of  force  In  every  coun- 
ty In  the  state."  With  respect  to  territory,  a 
law  1b  general  when  it  applies  to  the  whole 
state,  and  local  when  it  applies  to  only  a  part 
of  the  state.  With  respect  to  persons  and 
things,  a  law  Is  general  when  It  applies  uni- 
formly to  all  persons  or  things  within  a  prop- 
er class,  and  special  when  it  applies  to  only 
one  or  more  individuals  or  things  belonging  to 
such  class.  In  the  case  of  State  v.  Berkeley, 
64  S.  C.  194,  41  S.  B.  961,  this  court  held  the 
act  (23  St.  at  Large,  p.  320)  providing  for 
drawing  Jurors  In  counties  containing  40,000 
inhabitants  or  more  was  a  general  law,  not- 
withstanding there  was  one  county,  Charles- 
ton, In  which  the  conditions  of  the  statute  Im- 
mediately existed,  inasmuch  as  the  law  was 
intended  to  operate  throughout  the  state  In  all 
counties  then  falling  or  thereafter  to  fall 
within  the  designated  class  of  counties,  or  to 
all  counties  alike  wherein  the  statutory  con- 
ditions existed  or  should  thereafter  exist.  For 
example,  a  law  protecting  oyster  beds  by 
penalties  is  not  local  or  special,  but  is  gen- 
eral, even  though  there  be  few  localities  with- 
in the  state  where  oyster  beds  exist,  because 
the  law  operates  throughout  the  whole  state 
wherever  and  whenever  the  conditions  nam- 
ed In  the  statute  may  exist  Tested  by  these 
rules,  the  statute  in  question  is  local,  because 
it  is  not  Intended  to  be  operative  throughout 
the  state  wherever  the  conditions  named  ex- 
ist or  may  exist,  but  Is  expressly  limited  to 
certain  counties.  Now,  does  this  legislation 
fall  within  the  principle  stated  in  Grocery  Co. 
V.  Burnet,  61  S.  C.  205,  39  S.  E.  381,  58  L.  R. 
A.  687,  and  can  It  be  sustained  as  an  amend- 
ment to  a  valid  act?  We  think  not  The  leg- 
islation sustained  In  Grocery  Co.  ▼.  Burnet 


was  an  act  amendatory  of  a  general  act,  the 
amendment  containing  a  special  provision  In 
reference  to  the  county  government  of 
Charleston  county,  and  was  upheld  as  falling 
within  the  proviso  to  article  3,  §  84:  "That 
nothing  contained  In  this  section  shall  pro- 
hibit the  General  Assembly  from  enacting 
special  provisions  In  general  laws."  The  gen- 
eral act,  with  the  amendatory  matter  Incor- 
porated In  It,  was  such  as  the  Greneral  As- 
sembly bad  the  power  to  enact  under  said 
proviso.  The  test  In  such  cases  Is  whether 
the  act  as  amended  Is  such  as  the  Legislature 
could  enact  under  article  3,  I  34,  of  the  Con- 
stitution. In  the  present  case,  both  the  orig- 
inal act  and  the  amendatory  act  are  local. 
But,  as  the  subject  of  legislation  is  not  one 
of  the  ten  enumerated  and  prohibited  sub- 
jects of  special  or  local  legislation,  the  ques- 
tion finally  is  whether  the  act  imder  consid- 
eration can  be  sustained  under  subdivision  11 
of  said  section  and  article  which  provides: 
"In  all  other  cases,  where  a  general  law  can 
be  made  applicable,  no  special  law  shall  be 
enacted." 

As  It  was  not  mentioned  or  questioned  in 
argument,  we  do  not  decide,  but  assume, 
that  the  word  "special,"  as  used  In  this 
clause,  would  properly  characterize  legisla- 
tion of  the  kind  in  question.  But  who  Is  to 
finally  determine  whether  a  general  law  can 
be  made  applicable,  the  Legislature,  or  the 
judiciary?  In  the  cases  of  State  v.  Higgins, 
51  S.  C.  511,  28  S.  E.  16,  38  U  B.  A.  651. 
Dean  v.  Spartanburg  Co..  60  S.  C.  11<K  37  8. 
m  226,  Nance  v.  Anderson  Co.,  60  S.  C.  501, 

39  S.  E.  5,  and  State  v.  Queen,  62  S.  C.  247, 

40  S.  E.  653,  where  the  legislation  related  to 
some  one  of  the  ten  prohibited  subjects  of 
special  or  local  legislation,  the  question  was 
treated  as  a  Judicial  one;  and  In  the  case  of 
Grocery  Co.  v.  Burnet,  61  S.  C.  210,  8»  S.  E. 
381,  58  L.  R..A.  687,  wberdn  the  legislation 
considered  was  not  one  of  the  ten  prohibited 
subjects  of  special  or  local  legislation,  this 
court  said:  "If  the  act  of  January  12.  1899 
(23  St  at  Large,  p.  1),  and  amending  acts,  be 
construed  as  special  acts,  there  Is  much  an- 
thority  for  the  view  that,  under  a  provision 
like  subdivision  11,  it  belongs  to  the  legis- 
lative, and  not  the  Judicial,  department  to  de- 
termine whether  a  general  law  can  be  made 
applicable.  State  v.  Hitchcock,  1  Ean.  178. 
81  Am.  Dec.  603;  State  v.  Boone  Co.,  50 
Mo.  317,  11  Am.  Rep.  415;  Indianapolis  t. 
Navln  (Ind.  Sup.)  47  N.  B.  529,  41  L.  R.  A. 
837;  Guthrie  Nat  Bk.  v.  City  of  Guthrie, 
178  U.  8.  528,  19  Sup.  Ct  615,  43  L.  Ed.  796; 
15  Am.  &  Eng.  Ency.  Law,  978,  and  cases 
cited.  We  incline,  however,  to  the  view 
that  In  this  state  it  must  be  held  a  Judicial 
question  to  determine  when  a  general  law 
can  be  made  applicable,  since  under  article 
1,  f  29,  of  the  Constitution,  it  is  ordained 
that  the  provisions  of  the  Constitution  shall 
be  construed  to  be  mandatory  and  prohibi- 
tory, and  not  merely  directory,  except  where 
eKpressly  made  directory  or  permlssory  by 
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Ita  own  terms.  Such  questlott  was  treated 
as  a  Jadlclal  one  In  State  ▼.  Eiggins,  61  S.  C. 
54.  28  S.  E.  15,  88  L.  R.  A.  651,  and  in  Dean 
T.  Spartanburg  Co.,  59  S.  C.  110,  37  S.  a  226. 
Whether  compensation  to  coun^  officers  was 
graded  in  proportion  to  population  and  neces- 
sary service,  under  subdivision  10  above,  was 
treated  aa  a  Judicial  question.  As  it  Is  clear- 
ly manifest  that  a  general  law  as  to  the  num- 
ber who  shall  compose  and  the  method  of 
appointing  the  county  board  of  commission- 
ers could  be  made  applicable.  If  the  act  of 
January  12,  1899,  supra,  and  amending  acts, 
are  to  be  construed  as  special  acts,  they  must 
fall  under  the  inhibition  of  subdivision  11 
of  section  34,  article  8,  of  the  Constitution, 
unless  some  other  portion  of  the  Constitution 
will  support  them." 

While  these  expressions  of  the  court  were 
made  with  reference  to  legislation  on  a  sub- 
ject not  embraced  within  the  ten  prohibited 
subjects  of  special  or  local  legislation,  yet, 
inasmuch  as  the  act  under  consideration  in 
Burnet's  Case  was  construed  by  the  court 
not  to  be  a  special  or  local  act,  but  a  mere 
amendment  to  a  general  law,  and  falling 
within  the  power  to  ^ass  "special  provisions 
In  general  laws,"  as  declared  in  the  proviso 
to  subdivision  12  of  said  section.  It  may  be 
said  that  the  views  expressed  In  the  forego- 
ing extract  are  not  blndhig  as  authority. 
We  will,  therefore,  farther  consider  the  ques- 
tion. The  view  that  the  applicability  of  a 
Seneral  law  is  a  legislative,  and  not  a  Judi- 
cial, question,  is  strongly  presented  by  Chief 
Justice  EaUott,  speaking  for  a  bare  majority 
of  the  court  in  the  case  of  State  r.  Kolsem 
(Ind.  Sup.)  14  L.  R.  A.  566,  where  the  cases 
pro  and  con  are  cited  In  the  notes  to  said 
case.  The  argument  rests  practically  on  the 
▼lew  tliat  the  Legislature  must  necessarily 
exercise  discretion  in  determining  whether 
a  general  law  is  or  can  be  made  applicable, 
and  that,  such  discretion  having  been  com- 
mitted to  the  Legislature,  its  action  Is  final 
and  not  reviewable  by  the  courts.  This  view, 
however  plausible,  ignores  the  idea  that  the 
object  6f  article  3,  |  34,  was  to  place  a  limita- 
tion upon  the  power  of  the  Legislature.  The 
evil  sought  to  be  remedied  was  the  great 
and  growing  evil  of  si>eclal  and  local  legis- 
lation. To  remedy  this  evil,  such  legislation 
was  absolutely  prohibited,  as  to  certain  enu- 
merated subjects,  and  conditionally  prohibit- 
ed as  to  all  other  subjects.  In  considering 
the  effect  of  a  constitutional  limitation,  It 
must  be  borne  in  mind  that  the  legislative 
will  Is  onlimited,  unless  there  Is  In  the  Con- 
stitution some  express  or  necessarily  Implied 
restriction.  If  the  intention  Is  not  to  limit 
the  power  of  the  Legislature,  all  that  Is  nec- 
essary Is  for  the  Constitution  to  be  silent 
It  must  be  assumed  that  the  framers  of  the 
Constitution  knew  this.  What  then,  was 
the  purpose  of  the  clause  under  considera- 
tion? Was  It  to  limit  or  restrict  legislative 
power,  or  was  It  Intended  as  a  mere  rule  of 
caution,  or  as  a  mere  matter  of  moral  persua- 


sIonT  The  fact  that  it  was  placed  at  all  In 
the  Constitution,  and  in  such  prohlbitlTe 
terms,  shows  that  It  was  Intended  as  a  re- 
striction upon  legislative  power,  and  the  ex- 
press declaration  in  article  1,  8  29,  "that  the 
provisions  of  the  Constitution  shall  be  con- 
strued to  be  mandatory  and  prohibitory  and 
not  merely  directory,  except  where  express- 
ly made  directory  or  permlssory  by  Its  own 
terms,"  forbids  a  construction  which  would 
reduce  the  provision  to  a  mere  matter  of  leg- 
islative discretion.  If  the  provision  is  a  lim- 
itation upon  legislative  power,  then,  under 
our  form  of  government  the  power  must  lie 
somewhere  to  enforce  such  limitation,  aud 
there  can  be  but  one  answer  to  the  question 
as  to  where  lies  the  power— In  the  Judicial  de- 
partment 

In  determining  whether  a  general  law  can 
be  made  applicable,  the  Judiciary  should  In- 
dulge every  presumption  in  favor  of  the  leg- 
islative act;  and  so  it  should  be  presumed 
that  the  Legislature,  by  the  special  or  local 
enactment  thereby  declared  Its  view  that  the 
general  law  could  not  be  made  applicable. 
This  conclusion,  however,  being  to  some  ex- 
tent at  least  a  question  of  law,  would  no 
more  bind  the  Judicial  department  In  enfor- 
cing a  constitutional  limitation  than  the  legis- 
lative determination  that  a  statute  is  constl- 
tatlonal,  which  Is  presumptively  Involved  in 
the  passage  of  every  statpte.  In  the  case  of 
Fraser  v.  James,  65  S.  C.  83,  43  S.  B.  292, 
sustaining  the  act  creating  Lee  county,  ap- 
proved February  25,  1902  (23  St  at  Large,  p. 
1194),  against  an  attack,  that  it  violated  ar- 
ticle 7,  i  5,  of  the  Constitution,  as  to  the  for- 
mation of  new  coimtles,  which  provided  that 
"no  old  county  shall  be  cut  within  eight  miles 
of  Its  court  house  building,"  this  court  held 
In  these  words:  "The  Constitution  Imposed 
upon  the  Legislature  the  duty  of  creating  a 
new  county  when  the  specified  conditions  ex- 
isted. No  other  tribunal  having  xmwer  to  de- 
termine the  existence  of  the  condition  under 
consideration,  it  was  necessarily  Incuiubent 
upon  the  Legislature  to  determine  for  Itself 
whether  such  conditions  existed  as  prelimi- 
nary to  the  performance  of  the  duty  Imposed 
upon  the  Legislature  by  the  Constitution  In 
reference  to  the  formation  of  new  counties. 
The  act  to  establish  Lee  county  ••  *  re- 
cites that  all  conditions  required  by  the  Con- 
stitution and  laws  of  the  state  for  the  forma- 
tion of  new  counties  have  been  compiled  with. 
That  determination  of  the  existence  of  such 
facts  or  conditions  cannot  be  assailed  in  any 
court  by  evidence  aliunde  impeaching  the 
correctness  of  the  same.  The  Legislature 
had  the  power  to  determine  such  facts,  aud 
no  fraud  or  deceit  is  imputable  to  a  legisla- 
tive body.  It  is  not  intended  to  recede  at  all 
from  the  rule  stated,  that  whenever  the  Leg- 
islature has  power  to  determine  the  existence 
of  certain  facts  essential  to  the  performance 
of  some  duty  imposed  by  the  Constitution, 
courts  will  not  permit  evidence  aliunde  as- 
sailing such  concluslooa  of  fact  with  a  view 
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to  overthrow  the  legislation  based  thereon. 
But  the  applicability  of  a  g^ietal  law  Is 
not  simply  a  question  of  fact,  It  involves 
matter  of  law;  and  it  is  not  intended  by  this 
court  now  to.  assert  that,  when  the  Iiegisla- 
ture  has  said  that  a  general  law  cannot  be 
made  applicable,  such  conclusion  may  be  con- 
troverted by  any  evidence  outside  of  what 
appears  upon  the  face  of  the  statute,  and  up- 
on such  matters  as  to  which  a  court  must 
take  Judicial  cognizance.  Courts  vrill  take 
Judicial  notice  of  the  division  of  the  state 
into  counties,  their  names,  their  locations 
with  respect  to  each  other,  their  population 
as  shown  by  the  United  States  census,  the 
prominent  geographical  features  of  the  coun- 
ty, the  principal  water  courses  and  their  na- 
ture and  location,  matters  of  common  knowl- 
edge and  experience  in  respect  to  science,  and 
the  ordinary  operation  of  the  forces  of  na- 
ture. It  should  be  further  stated  that  the 
court  should  not  declare  a  statute  unconstitu- 
tional unless  the  invalidity  is  manifest  be- 
yond a  reasonable  doubt." 

With  these  principles  in  mind,  we  proceed 
to  examine  the  statute  to  see  whether  it  vio- 
lates the  Constitution.  The  counties  to  which 
the  section  relates  constitute  a  section  of  the 
state  lying  north  of  the  counties  of  Edgefleld, 
Greenwood,  Saluda,  Lexington,  and  Richland, 
and  west  of  the  counties  of  Kershaw  and 
Lancaster;  and  at  the  time  of  the  alleged  of- 
fense, the  county  of  Beaufort,  lying  in  the 
extreme  southern  portion  of  the  state,  was  in- 
cluded In  the  statute;  all  other  counties  in 
the  state  being  excluded  from  the  operation 
of  the  statute.  The  conduct  which  is  made 
a  crime  in  these  counties  is  the  erection  of 
any  dam  across  any  running  stream  in  said 
counties,  whereby  the  fall  in  such  stream  is 
lessened,  and  the  flow  of  water  and  sand  Is 
obstructed,  or  the  land  along  said  stream 
above  such  obstruction  is  damaged,  or  the 
health  of  the  community  in  endangered,  or 
having  erected  any  such  obstruction  and  re- 
fusing to  remove  the  same  within  48  hours 
after  notice  to  remove.  What  possible  rea- 
son can  be  assigned  for  making  it  a  mis- 
demeanor to  so  obstruct  a  running  stream  in 
Abbeville,  while  it  would  not  be  a  misde- 
meanor to  obstruct  a  running  stream  in  the 
adjoining  county  of  Greenwood?  Why  should 
running  streams  in  Lancaster  be  so  obstruct- 
ed with  Impunity,  while  it  is  a  crime  to  do  a 
similar  act  In  York  or  Chester?  A  dam 
across  a  running  stream  in  any  part  of  the 
state  would  necessarily  obstruct  the  flow  of 
water  and  sand  in  said  stream,  and  would 
ordinarily  cause  some  damage  to  lands  sub- 
ject to  the  backwater,  and  would  as  likely  en- 
danger the  health  of  the  community  In  one 
county  as  well  as  in  another.  In  every  coun- 
ty the  same  kind  of  injury  or  danger  would 
necessarily  or  ordinarily  result  from  such  ob- 
structions, even  though  it  be  admitted  that 
the  degree  of  the  injury  or  danger  may  not 
be  the  same.  The  nature  of  the  conduct 
•ought  to  be  made  punishable  as  crime  is  not 


such  as  to  make  It  punishable  In  one  part  of 
the  state  and  not  in  another.  We  speak  of 
crimes  against  the  state,  and  not  mare  mu- 
nicipal offenses.  If  it  be  said  that  condi- 
tions In  the  inclnded  counties  are  peculiar, 
and  seem  to  call  for  penal  legislation  of  the 
kind  mentioned,  still  a  general  law  coold  be 
made  applicable  to  the  whole  state,  so  as 
to  operate  wberevar  such  conditions  exist 
and  whenever  similar  or  like  conduct  takes 
place.  No  one  would  think  for  a  moment 
that  it  would  be  competent  for  the  L^isla- 
ture  to  make  the  burning  of  a  tobacco  ware- 
house or  bam  pnnlshable  as  arson,  when 
committed  in  Darlington  or  Sumter  or  Flor 
cnce,  because  the  conditions  in  those  counties 
make  such  legislation  desirable,  and  then 
provide  no  punishment  for  like  acts,  should 
they  occur  in  other  counties  in  this  state, 
even  though  the  conditions  there  are  such  as 
to  render  such  burning  very  improbable. 
With  the  conviction  that  a  general  law  would 
be  made  applicable  to  the  subject  under  con- 
sideration, it  is  our  duty  to  declare  the  said 
statute  unconstitutional,  under  article  3,  i  34, 
of  the  Constitution. 

The  Judgment  of  the  dreutt  coort  Is  af- 
firmed. 

POPE,  €.  J.,  concurs  In  the  result,  aa  the 
decision  in  De  Hay  v.  Commissioners  of 
Berkeley'County,  44  S.  B.  790,  Is  controlling. 

OABT,  A.  J.,  concurs  in  the  result  See 
opinion  In  t>e  B&j  t.  CommisaionerB  of 
Berkeley  County. 


(US  a*.  IK) 
STEINHAUSBB  ▼.  SAVANNAH,   F.  &  W. 
RY.  CO. 

(Supreme  Court  of  Georgia.    June  3.  1903.) 

INJURY   TO   HMPLOYfi-NONSUIT— ACTION    FOR 
NBOUOBNCa. 

1.  While,  in  a  suit  against  a  railway  company 
for  dnmageg  alleged  to  have  been  snstained  by 
the  plaintiff  in  the  emploTment'of  the  compatiy, 
in  consequence  of  the  negligence  of  the  de- 
fendant, a  nonsnit  should  be  granted  when  die 
evidence  for  the  plaintiff  plainly  ehowB  negli- 
gence CD  his  part,  yet  if,  under  the  evidence, 
the  question  of  the  plaintiff's  negligence  is 
doubttol,  it  should  b«  determined  by  the  jary, 
and  the  grant  of  a  nonsuit  Is  erroneous.  Cen- 
tral Railroad  v.  Freeman,  66  Ga.  170;  Cook 
V.  Western  &  Atlrfntlc  Railroad,  69  Ga.  619; 
Redding  v.  East  Tennessee  Bailroad,  74-  Ga. 
385. 

2.  The  plaintiff  having  shown  negligence  oa 
the  part  of  the  defendant,  and  it  being  doabtfnl, 
under  the  evidence,  whether  or  not  he  was  also 
neglieent,  the  conrt  erred  in  granting  a  nonsuit. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  Ellis  Steinhanser  against  the 
Savannah,  Florida  &  Western  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiS 
brings  error.    Reversed. 

1 1.  See  Maiter  and  Swvaiit,  voL  H,  Oeat  Dl*.  M 

1001.  108S. 
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Toomer  &  Reynolds  and  Alexander  & 
Hltcb,  for  plaintiff  In  error.  W.  L.  Clay, 
Shelby  Myrick,  and  W.  G.  Charlton,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  reversed. 


Oig  G&.  31) 


COHEN  T.  STATE. 


(Supreme,  Court '  of  Georgia.    May  80,   1908.) 

HURDKR— BVIDBNCB-INSTRtlCTIONS. 

1.  Not  only  the  evidence,  but  the  statement 
of  the  accused  as  well,  demanded  a  findiug  that, 
without  any  prorocation  of  which  the  law  takes 
cognizance  as  calculated  to  excite  an  uncon- 
trollable passion,  he  wantonly  killed  the  person 
for  the  murder  of  whom  he  was  tried.  The  re- 
quests to  charge  which  were  presented  in  his  her 
naif,  but  which  the  court  declined  to  submit  to 
the  jury,  were,  in  so  far  as  the  same  were  legal 
and  pertinent,  fully  covered  by  the  general 
charge  given,  which  is  not  open  to  any  of  the 
criticisms  mnde  upon  it;  snd  no  reason  ap- 
pears why  the  conviction  of  the  accused  should 
not  be  allowed  to  stand. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Pojje  Barrow,  Judge. 

Abe  Cohen  was  convicted  of  murder,  and 
brings  error.    AfiBrmed. 

Abe  Cohen,  pro  se.  W.  W.  Osborne,  Sol. 
Gen.,  and  Jno.  C.  Hart,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.    Judgment  affirmed. 


(lis  Oa.  47) 

SHEPPARD  T.  WALKER  et  al. 
(Supreme  Court  of  Georgia.    May   30,   190S.) 

CBSTIORAKI— NOTICB   OF  HBARINO. 

1.  Written  notice  of  the  sanotion  of  the  writ 
of  certiorari  and  of  the  time  aud  place  of  hear^ 
ing  must  be  given  to  the  opposite  party  in  in- 
terest. Notice  to  the  members  of  the  court 
which  rendered  the  judgment  complained  of  will 
not  suflice. 

(SyUabns  by  the  Court.) 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Henderson  Sheppard  was  convleted  by  B. 
D.  Walker  and  others  In  road  commissioners' 
court,  and  brings  certiorari.  On  judgment 
dismissing  the  same,  petitioner  brings  error. 
Affirmed. 

Hendricks  &  Harrison,  for  plaintiff  in  er- 
ror.   Wm.  D.  Bute,  for  defendants  in  error. 

FISH,  J.  Sheppard  was  convicted  In  a 
-road  commissioners'  court,  composed  of  E. 
D.  Walker,  J.  B.  Williams,  and  W.  B.  WUks, 
commissioners.  He  sued  out  a  writ  of  cer- 
tiorari. His  petition  for  the  writ  alleged 
tbat  the  case  was  one  wherein  the  county, 
"through  said  commissioners,  were  plaintiffs, 
and  your  petitioner  defendant,  the  same  be- 
ing an  action  by  said  road  commissioners 
against  your  petitioner  as  a  defaulter  for  re- 
toslng  to  work  the  road."  The  written  notice 
44  S.E.— 51 


of  the  sanction  of  the  writ  and  the  time  and 
place  of  hearing  was  directed  to  B.  D.  Walk- 
er, J.  B.  Williams,  and  W.  B.  WUks,  but 
Walker  only  was  served  with  the  same.  All 
the  commissioners  answered  the  writ.  When 
the  certiorari  came  on  to  be  heard,  on  motion 
of  "counsel  for  the  defendant  in  certiorari" 
the  same  was  dismissed  upon  the  ground  that 
"a  majority  of  the  road  commissioners'  court 
had  not  been  served"  with  the  notice  of  the 
sanction  of  the  writ  and  the  time  and  place 
of  the  hearing.  To  this  ruling  Sbepipard  ex- 
cepted. The  Civil  Code  requires  that  the 
plaintiff  In  certiorari  shall  cause  written  no- 
tice to  be  given  to  the  opposite  party  In 
Interest,  his  agent  or  attorney,  of  the  sanc- 
tion of  the  writ  of  certiorari,  etc.  Section 
4644.  The  commissioners  composed  the  court 
which  tried  and  convicted  Sheppard,  and 
were  In  no  sense  the  opposite  party  in  in- 
terest. Service  of  the  notice  upon  all  of 
them  would  not  have  been  a  compliance  with 
the  statute.  There  was  no  service  of  the 
notice  upon  the  opposite  party  in  interest, 
and  the  court,  therefore,  properly  dismissed 
the  certiorari,  though  the  ground  of  the  mo- 
tion to  dismiss  was  not  well  taken.  We  are 
not  calied  upon  to  decide  who  is  the  opposite 
party  in  interest  in  a  case  of  this  character, 
but,  if  it  be  the  state,  the  Solicitor  General 
should  be  served  with  the  notice,  as  the 
Constitution  makes  it  his  duty  to  represent 
the  state  in  all  cases  in  the  superior  courts 
of  his  circuit  Civ.  Code,  {  5862.  If  the 
road  overseer  is  the  opposite  party  in  inter- 
est, he  should  be  served  with  the  notice. 
Judgment  affirmed  by  five  Justices. 


(U7  Oa.  10O5) 
SINGER  MFG.  CO,  v.  McNBAL  PAINT  & 

GLASS  CO. 
(Supreme   C!onrt   of    Georgia.    June   8,    1Q03.) 

CBRTIORARI-^JtmOMENTS  OF  JUSTICBl— WHEN 

LIBS. 

1.  The  writ  of  certiorari  does  not  lie  from  a 
decision  of  a  justice  of  the  peace  in  a  <^ase 
pending  in  the  justice's  court  until  after  the 
final  determination  of  the  case  in  which  the 
decision  was  made,  even  though  the  decision 
would,  had  it  been  rendered  as  claimed  by  the 
plaintiff  in  certiorari,  have  been  a  final  disposi- 
tion of  the  case. 

2.  In  so  far  as  the  decision  in  Stames  v. 
Tanner,  73  Ga.  144,  conflicts  with  the  above 
headnote,  it  is,  upon  a  review  thereof,  over- 
ruled. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  McNeal  Paint  &  Glass  C!om- 
pany  against  G.  W.  Foote.  Judgment  for 
plaintiff,  and  summons  of  garnishment  on 
the  Singer  Manufacturing  Company.  Judg- 
ment against  the  garnishee,  and  he  brlng^s 
error.    Reversed. 

S.  C.  Crane,  for  plaintiff  In  error.  8.  D. 
Johnson,  for  defendant  in  error. 

V 1.  See  CerUorarl,  vol.  9,   Cent  Dig.   I  U;  Ju- 
.  ..     _      -.    _     .    -^-,.,7^ 


Ucei  of  tlie  Feaoe,  vol.  SI,  Cent  Dig. 
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FISH,  J.  The  McNeal  Faint  &  Glass  Com- 
pany, having  obtained  a  Judgment  against 
G.  W.  Foote  at  the  June  tenn,  1898,  of  the 
Justice's  court  of  the  1,234th  district,  G.  M., 
procured  a  summons  of  garniabment  to  be 
issued  by  a  magistrate  of  the  1,026th  dis- 
trict, G.  M.,  which  summons  was  served  upon 
tbe  Singer  Manufacturing  Company,  and  was 
returnable  to  the  May  term  of  the  magis- 
trate's court  of  the  last-named  district  The 
garnishee  failing  to  answer,  plaintlCTs  attor- 
ney asked  the  magistrate  to  render  a  Judg- 
ment by  default  against  the  garnishee  In 
plaintiff's  favor.  This  the  magistrate  declin- 
ed to  do  upon  the  ground  that  from  the  affida- 
vit and  bond  to  obtain  tbe  garnishment  it  ap- 
peared that  tbe  plaintiff  liad  obtained  a  Judg- 
ment against  Foote  at  the  November  term, 
1609,  of  the  Justice's  court  of  the  l,234tb  dis- 
trict, and  that  information  had  come  to  the 
magistrate  that  from  an  examination  of  the 
docket  of  the  Justice  of  that  district  no  such 
Judgment  had  been  rendered  at  that  term  of 
tbe  court  At  the  July  term,  1901,  of  tbe 
Justice's  court  of  tbe  1,026th  district,  where 
the  garnishment  proceedings  were  still  pend- 
ing, plaintiff's  attorney  moved  to  amend  the 
affidavit  and  bond  for  garnishment  by  insert- 
ing therein  the  correct  date  of  tbe  Judgment 
against  Foote.  The  magistrate  allowed  tbe 
amendment  "with  the  understanding  that  it 
could  not  be  retroactive,  but  that  a  new 
summons  must  be  served  on  the  garnishee 
after  amendment."  After  such  amendment 
the  plaintiff's  attorney  "refused  to  have  new 
summons  served,  and  demanded  default  Judg- 
ment" against  the  Singer  Manufacturing 
Company.  The  magistrate  refused  to  render 
such  a  Judgment,  and  it  does  not  appear  that 
anything  more  was  done  In  the  garnishment 
proceedings.  The  plaintiff,  by  certiorari, 
carried  the  case  to  the  superior  court,  alleg- 
ing- error  upon  the  refusal  of  the  magistrate 
to  render  such  Judgment  In  the  superior 
court  the  certiorari  was  sustained,  and  his 
honor  rendered  a  final  Judgment  in  favor  of 
the  plaintiff  against  the  garnishee  for  the 
amount  of  the  plaintiff's  Judgment  against 
Foote.  The  case  Is  here  upon  a  bill  of  ex- 
ceptions sued  out  by  the  garnishee,  assign- 
ing error  upon  this  Judgment 

We  think  it  clear  that  the  writ  of  certio- 
rari was  prematurely  sued  out,  because  the 
garnishment  proceeding  was  still  pending  In 
the  magistrate's  court  after  his  refusal  to 
render  a  Judgment  in  favor  of  the  plaintiff 
against  the  garnishee.  If  tbe  mere  refusal 
of  tbe  magistrate  to  enter  up  a  Judgment  by 
default  against  the  garnishee  can  be  at  all 
treated  as  a  decision  of  the  court.  It  waa 
certainly  not  a  final  determination  of  the 
case  in  which  such  decision  was  made,  for 
the  case  still  remained  pending  in  the  court 
The  mere  fact  that,  bad  tbe  Judgment  for 
which  the  plaintiff  moved  been  rendered,  it 
would  have  been  a  final  disposition  of  the 
case,  did  not  entitle  the  plaintiff  to  sue  out 
tbe  writ  of  certiorari.    This  Is  evident  from 


the  provision  of  Civ.  Code,  {  4642,  that  "all 
writs  of  certiorari  shall  be  applied  for  with- 
in thirty  days  after  the  final  determination  of 
the  case  in  wliicb  the  error  is  alleged  to 
have  been  committed."  Hence  tbe  principle 
applicable  to  bills  of  exception  that,  if  a 
Judgment  duly  invoked  is  refused,  and  It 
would.  If  rendered,  have  been  a  final  disposi- 
tion of  the  case,  the  party  who  Invoked  it  is 
entitled  to  sue  out  a  writ  of  error,  without 
waiting  for  the  final  determination  of  the 
case  in  tbe  trial  court,  has  no  application  in 
a  certiorari  case.  This  was  expressly  decided 
in  Everidge  v.  Berrya,  98  Ga.  760,  20  S.  E. 
644.  Tbe  present  case  was  argued  at  the 
last  term  of  the  court,  and  subsequently,  upon 
a  motion  therefor,  a  rehearing  was  granted, 
which  was  bad  at  the  present  term,  with 
leave  to  roview  the  decision  rendered  in 
Stames  v.  Tanner,  78  Ga.  144.  Upon  a  re- 
view of  that  case,  It  Is,  In  so  far  as  the  ques- 
tion under  consideration  is  concerned,  over- 
ruled, as  we  are  of  opinion  that  the  decision 
there  rendered  is  In  direct  confilct  with  the 
above-quoted  section  of  the  Civil  Code.  As 
the  case  was  still  pending  in  the  magistrate's 
court,  the  Judge  of  tbe  superior  court  had 
no  Jurisdiction  of  it,  and  therefore  he  erred 
in  rendering  the  Judgment  complained  of. 
The  Judgment  is  reversed,  with  direction  that 
the  Judge  of  the  superior  court  dismiss  the 
certiorari. 

Judgment  reversed,  with  direction,  by  five 
Justices. 


(Ug  Oa.  73) 
PROTHRO  V.  8TATB. 
(Supreme   Court  of  Georgia.    May  80,   1908.) 

CRIMINAL  LAW— APPEAI^REVIKW. 

1.  The  finding,  oi  the  Jury  that  tbe  accused  waa 
guilty  of  the  offense  of  gaming  was  fully  sap- 
ported  by  the  evidence  upon  which  the  state 
relied  for  a  conviction,  and  accordingly  this 
court  cannot  undertake  to  say  ttiat  their  ver- 
dict was  contrary  to  law,  and  tAiouId  for  that 
reason  have  been  set  aside  by  the  trial  court 

(Syllabus  by  the  0>nrt) 

Error  from  City  Court  of  Griffin;  E.  W. 
Hammond,  Judge. 

Phil  Prothro  was  convicted  of  gaming,  and 
brings  error.    Affirmed. 

W.  H.  Beck,  J.  J.  Flynt  and  T.  E.  Patter- 
son, for  plaintiff  in  error.  J.  D.  Boyd,  for 
tbe  State. 

SIMMONS,  O.  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  LUMPKIN, 
P.  J„  absent  on  account  of  sickness. 


(lis  Ga.  S3) 
BROWN  V.  STATE. 
(Supreme  Court  of  Georgia.    May  80,   1003.) 
CRIMINAL  LAW— RETIBW  ON  APPEAL. 
1.  The  evidence  warranted  the  Judgment  of 
conviction,  and  there  was  no  abuse  of  discre- 
tion in  overruling  the  motion  for  a  new  trial. 
which  was  based  solely  upon  the  grounds  thai 
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the  reidict  waa  contrair  to  law  and  tha  arl- 
dence. 
(Syllabna  by  th«  Coart.) 

Error  from  Olty  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Whitfield  Brown  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

R.  D.  Feagln,  for  plaintiff  In  error.  Wm. 
Branson,  Sol.  Gen.,  for  the  State. 

COBB,  J.  Judgment  affirmed.  All  the 
Jnstlces  concnrrlng,  except  LUMPKIN,  P.  3^ 
absent  on  account  of  sickness. 


(lis  Ga.  6«) 

WATSON  et  aL  T.  STATB. 
(Supreme  Court  of  Georgia.    May  80,  1906.). 

CRIMINAL     LAW— RBVIBW-CIRCIIMaTANTIAl. 
EVIDENCES-CONTINUANCE. 

1.  A  new  trial  will  be  granted  in  a  criminal 
case  on  the  ground  that  the  verdict  is  contrary 
to  the  evidence,  when  the  evidence  is  circum- 
stantial and  does  not  exclude  every  other  rea- 
sonable hypothesis  save  that  of  the  guilt  of  the 
accused. 

2.  ^liere  the  prosecuting  officer  admits  the 
truth  of  facts  to  which  it  is  claimed  absent 
witnesses  would  testify,  it  is  not  error  to  over- 
rule  a  motion  for  a  continuance  based  on  the 
absence  of  such  witnesses.    - 

(Syllabus  by  the  Court) 

Error  from  Superior  Clonrt,  Lanrens  Conn- 
ty:   B.  D.  Evans,  Judge. 

Dave  Watson  and  Dement  Watson  were 
convicted  of  cattle  stealing,  and  bring  error. 
Affirmed  as  to  Dement  Watson,  and  reversed 
as  to  Dave  Watson. 

H.  P.  Howard  and  Jas.  A.  Thomas,  for 
plaintiffs  In  error.  J.  B.  Pottle,  Sol.  Gen., 
for  the  State 

COBB,  J.  Dave  Watson  and  Dement 
Watson  were  Jointly  Indicted  and  convicted 
of  the  offense  of  cattle  stealing.  They  ex- 
cept to  the  overruling  of  their  motion  for  a 
new  trial. 

1.  The  Indictment  charged  that  the  accused 
had  stolen  a  certain  red  cow,  with  both  ears 
cropped  and  a  split  in  the  left  ear,  the  prop- 
erty of  one  Tom  Hall.  There  was  evidence 
ftom  which  the  Jury  could  find  that  a  cow  of 
the  description  set  forth  In  the  Indictment, 
the  property  of  Tom  Hall,  had  been  stolen. 
The  evidence  connecting  the  Watsons  with 
the  transaction  was  not  the  same  as  to  both. 
We  will  consider  first  the  evidence  tending 
to  connect  Dement  Watson  with  the  larceny 
of  the  cow.  It  was  shown  that  he  lived  in 
the  same  neighborhood  with  Hall,  the  prose- 
CDtor,  and  within  a  mile  of  his  house;  that, 
about  the  time  Hall's  cow  was  lost.  Dement 
Watson  had  been  seen  driving  a  red  cow 
along  the  public  road  from  the  direction  of 
where  Hall  lived;  that  about  IS  or  20  min- 
utes after  this  the  cow  he  was  driving  was 
seen  In  bis  stable.    The  witness  testifying 

f  1  Bm  Criminal  Law.  vol.  14,  Cent  Dlx.  |  UM. 


to  these  circumstances  was  not,  however, 
able  to  say  whether  the  cow  was  marked  in 
any  way.  It  was  shown  that  about  this  time 
a  beef  had  been  killed  within  two  or  three 
hundred  yards  of  Dement  Watson's  stable 
by  the  side  of  a  branch.  "It  was  away  off 
from  the  yard"  of  Dement  Watson.  All  this 
occurred  in  the  summer.  In  the  fall  follow- 
ing, the  horns  of  a  cow  were  found  near  the 
place  where  the  butchering  took  place,-  and 
these  horns  were  identified  as  the  horns  of 
the  prosecutor's  cow.  There  waa  evidence 
that  Dement  Watson  bad  threatened  the 
prosecutor  after  the  prosecution  began,  and 
there  was  also  evidence  that  be  had  made 
threats  that  he  would  injure  any  one-  who 
testified  against  bim,  as  well  as  evidence  that 
be  had  authorized  a  witness  to  make  an  of- 
fer of  settlement  If  the  grand  Jury  did  not 
find  any  bill.  Dement  Watson  denied  stren- 
uously any  connection  with  the  transaction, 
and  the  state  admitted  that  Just  about  the 
time  this  cow  was  stolen  the  accused  had 
butchered  a  red  cow  which  was  unmarked, 
and  which  was  their  property.  It  is  to  be 
determined  whether  the  circumstances  above 
referred  to  are  of  such  a  character  as  to  au- 
thorize the  Jury  to  find  that  Dement  Watson 
was  guilty  of  the  offense  charged.  It  must 
be  admitted  that  the  evidence  la  not  alto- 
gether satisfactory,  but  the  circumstances 
are  such  that  the  Jury  might  find  that  they 
excluded  every  other  reasonable  hypothesis 
than  the  guilt  of  the  Dement  Watson,  and 
were  Inconsistent  with  his  Innocence.  The 
Jury  having  reached  this  conclusion,  and  the 
trial  Judge  having  approved  their  finding,  we 
do  not  feel  authorized  to  Interfere.  In  ref- 
erence to  Dave  Watson,  the  case  is  different. 
The  circumstances  relied  on  to  Justify  his 
conviction  are  that  he  lived  In  the  neighbor- 
hood where  the  larceny  was  committed;  that 
he  was  the  father  of  Dement  Watson;  that 
he  sold  several  pounds  of  fresh  beef  the 
morning  after  the  cow  was  missed  and  the 
red  cow  was  butchered  In  the  woods  near 
Dement  Watson's  stable;  that  he  had  made 
threats  against  any  one  who  should  testify 
against  him;  and  that  he  bad  authorized  a 
settlement  of  the  matter  In  the  event  the 
grand  Jury  found  no  bill.  In  his  statement 
he  admits  being  connected  with  the  butcher- 
ing of  a  cow  about  the  time  the  prosecutor's 
cow  was  lost,  but  contended  that  the  cow 
butchered  was  his  property.  It  will  thus  be 
seen  that  the  circumstances  against  Dave 
Watson  are  by  no  means  as  strong  as  those 
against  Dement  Watson.  We  do  not  think 
they  are  sufficient  to  show  the  guilt  of  Dave 
Watson  beyond  a  reasonable  doubt.  It  may 
be  that,  being  the  older  man  and  the  father 
of  Dement  Watson,  he  is  really  the  more 
guilty  of  the  two;  but,  'so  far  as  the  evidence 
Is  concerned,  his  guilt  does  not  appear  be- 
yond a  reasonable  doubt  See,  in  this  con- 
nection, Newman  v.  State,  26  Ga.  633;  Orr 
y.  State,  M  Ga.  842;  Martin  t.  State,  88  Qa. 
203. 
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2.  Having  reached  tbe  conclusion  that  the 
evidence  authorized  the  verdict  as  to  Dement 
WatsoD,  It  becomes  necessary  to  determine 
whether  any  error  was  committed  by  the 
trial  Judge  which  required  the  granting  of  a 
new  trial  as  to  him.  The  only  error  alleged, 
other  than  those  embraced  in  the  general 
grounds  of  the  motion,  is  set  forth  In  tbe 
third  ground,  which  is  as  follows:  "The  de- 
fendiint[B]  at  the  trial  of  said  case,  and  be- 
fore Announcing  ready  in  said  case,  moved 
the  court  to  continue  said  case  on  account  of 
the  absence  of  two  certain  witnesses,  name- 
ly, Delia  Hall  and  Sallle  Watson,  and  showed 
to  the  court  by  the  defendant[s]  that  said 
witnesses  lived  in  the  county  of  Laurens,  had 
been  subpoenaed,  and  were  not  absent  by  his 
[their]  procurement  or  consent,  and  he  [they] 
expected  to  have  witnesses  at  the  next  term 
of  the  court,  and  tbe  motion  was  not  made 
for  tbe  purpose  of  delay,  and  that  he  [they] 
expected  to  prove  by  the  absent  witnesses 
that  he  had  killed  at  their  house  a  certain 
red  cow  about  two  years  old,  which  was  un- 
marked, that  the  cow  killed  by  the  defend- 
ant[s]  was  the  property  of  the  defendant[s], 
and  that  the  witnesses  saw  it  killed  at  the 
time  It  was  killed  and  had  known  it  to  be  the 
defendants'  cow,  for  it  had  been  raised  on 
tbe  place,  and  witnesses  had  known  it  from 
a  calf,  and  that  there  were  no  other  witness- 
es by  which  they  could  prove  that  fact.  The 
Solicitor  General  in  open  court  admitted 
that  the  defendant[8]  had  butchered  the  cow 
described  by  the  movant,  that  same  was  un- 
marked at  the  time  it  was  butchered  by  the 
defendant[s],  and  that  tbe  state  did  not  in- 
sist or  expect  to  prove  that  the  cow  referred 
to  by  the  witnesses  was  the  one  charged  in 
the  Indictment,  but  that  the  one  charged  in 
tbe  indictment  was  a  cow  which  was  marked 
as  described  in  the  indictment  at  the  time  It 
was  killed  and  butchered  by  the  defendant[8]. 
Upon  this  admission  being  made  by  tbe  So- 
licitor in  open  court,  the  court  overruled  the 
motion,,  and  the  case  proceeded  to  trial. 
Movant  assigns  the  overruling  of  said  motion 
as  error."  As  the  Solicitor  General  admitted 
the  truth  of  the  facts  expected  to  be  proven 
by  the  absent  witnesses,  the  court  did  not 
err  in  overruling  the  motion  for  a  continu* 
ance.  Civ.  Code,  189S,  {  5130.  Under  the 
admission  of  tbe  Solicitor  General,  the  ac> 
cused  received  a  greater  benefit  than  he 
would  have  received  If  the  witnesses  had 
been  present  and  testifled.  The  fact  that  the 
accused  had  killed  a  red  cow,  their  own  prop- 
erty. Just  about  the  time  of  the  larceny,  was 
a  fact,  which  went  through  the  entire  case 
under  the  admission;  while,  If  the  witnesses 
bad  been  present  and  testifled,  the  accused 
would  simply  have  bad  the  benefit  of  testi- 
mony which  the  JU17  might  not  have  cred- 
ited. The  jury  were,  under  the  admission, 
bound  to  deal  with  the  case  as  if  the  fact 
that  the  accused  bad  butchered  a  red  cow  of 
their  own  about  the  time  of  the  larceny  was 
established  and  uncontradicted.    This  admis- 


sion was  helpful,  and,  as  wlU  be  seen  £rom 
the  discussion  above,  was  entitled  to  weight, 
and  was  no  doubt  given  its  due  weight  by  the 
jury. 

Judgment  as  to  Dement  Watson  afilrmed: 
as  to  Dave  Watson  reversed.  By  Ave  Jus- 
tices. 


(118  Ga.  45) 
BOBINSON  V.  8TATB. 
(Supreme  Court  of .  Georgia.    May  80,   1903.) 

A8SAUt.T— EVIDENCB. 

1.  Under  no  view  of  the  evidence  of  the  state 
ment  of  the  accused,  who  was  charged  with  th« 
offense  of  as?anlt  with  intent  to  murder,  conld 
be  properly  have  been  found  guilty  of  tlie  mi- 
Dor  offense  of  assault  and  battery. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;   D.  M.  Roberts,  Judge. 

Sink  Robinson  was  convicted  of  assault 
and  battery,  and  brings  error.    Reversed. 


J.  H.  Martin,  for  plaintiff  in  error. 
De  Lacy,  Sol.  Gen.,  for  the  State. 


J.  F. 


SIMMONS,  O.  J.  The  plaintiff  In  error, 
Sink  Robinson,  was  brought  to  trial  for  the 
offense  of  assault  with  intent  to  murder,  un- 
der an  indictment  charging  tliat  be  did  felo- 
niously "assault,  beat,  shoot,  and  wound" 
with  a  pistol  one  Amos  Isaac.  The  Jnry  re- 
turned a  finding  that  the  accused  was  guilty 
of  the  offense  of  assault  and  battery.  Be 
made  a  motion  for  a  new  trial,  in  which  he 
complained  that  the  court  erred  in  idiarging 
the  jury  at  to  the  law  governing  that  offense; 
there  being  no  evidence  before  them  to  au- 
thorize a  conviction  thereof.  His  motion  was 
overruled,  and  he  duly  excepted.  We  are  of 
the  opinion  that  a  new  trial  should  have 
been  granted. 

The  evidence  relied  on  by  the  state  tended 
to  establish  its  contention  ttiat  Robinson. 
wbolly  without  justification  or  any  provoca- 
tion whatsoever,  shot  at  Isaac  with  a  pistol, 
and  wounded  him  in  the  arm.  According  to 
the  statement  of  the  accused,  which  was  cor- 
roborated by  the  testimony  of  a  number  of 
witnesses  who  were  Introduced  in  Us  behalf, 
he  shot  In  self-defense,  with  no  purpose  other 
than  to  prevent  Isaac,  who  was  armed  with 
a  knife  and  was  advancing  in  a  threatening 
manner,  from  making  upon  him  a  murderous 
assault  If  the  testimony  of  these  witnesses 
was  In  accord  with  the  truth,  the  accused 
WAS  undoubtedly  entitled  to  an  acquittal. 
Under  no  view  of  tbe  evidence  introduced  by 
the  state  could  he  properly  have  been  found 
guilty  of  the  offense  of  assault  and  battor- 
This  being  so,  it  was  his  right  to  have  the 
jury  pass  upon  the  credibility  of  the  witness- 
es testifying  for  and  against  him.  with  a 
view  to  determlnhig  correctly  the  controlling 
issue  in  the  case,  viz.,  whether  he  shot  Isaac 
wholly  without  justification,  or  purely  In  self- 
defense.  The  finding  of  tlie  jury  was  ap- 
parently a  mere  compromise  verdict.    That 
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It  was  brought  about  by  erroneous  Instruc- 
tions {^iven  tbem  by  the  court  seems  mani- 
fest; the  court  haying  told  them  that  If  they 
found  the  accused  not  guilty  of  assault  with 
Intent  to  murder,  or  of  the  statutory  offense 
of  shooting  at  another  without  Justification, 
then  they  should  "go  a  step  further,  and  see 
whether  or  not  he  [was]  guilty  of  an  assault, 
or  an  assault  and  battery,"  and,  if  satisfied 
to  the  exclusion  of  a  reasonable  doubt  that 
he  was  guilty  of  one  or  the  other  of  these 
minor  offenses,  then  they  would  be  author- 
ized to  find  accordingly.  This  court,  In  Ken- 
drick  T.  State,  US  6a.  759,  89  S.  B.  286,  held 
that  "when,  on  the  trial  of  an  Indictment  for 
assault  with  Intent  to  murder,  alleged  to 
have  been  committed  by  shooting  with  a 
pistol,  the  evidence  for  the  state,  if  credible, 
unequivocally  demanded  a  general  verdict  of 
guilty,  and  this  evidence  was  met  only  by  a 
statement  of  the  accused  which.  If  true,  es- 
tablished an  alibi,  a  verdict  finding  the  ac- 
cused guilty  of  the  statutory  offense  of  un- 
lawfully shootlug  at  another  was  unwarrant- 
ed; there  being,  under  such  circumstances, 
no  evidence  whatever  upon  which  to  base  the 
same."  In  pronouncing  the  decision  of  the 
court,  Mr.  Justice  Fish  pertinently  remarked 
(page  761,  113  Ga.,  page  28T,  39  S.  E.):  "Un- 
der the  testimony  and  the  statement,  the  Is- 
sue was  clear-cut— guilty  of  assault  with  in- 
tent to  murder,  or  guilty  of  nothing.  There 
was  no  middle  ground."  The  cases  cited  in 
support  of  the  ruling  then  made  are  also 
applicable  to  the  case  now  before  us.  See, 
also,  Pugh  V.  State,  114  Ga.  16,  89  S.  E.  875, 
and  Sessions  v.  State,  115  Ga.  22-28,  43.  S. 
E.  259. 
Judgment  reverised  by  five  Justices. 
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RIOE  V.  STATB. 


(Supreme  Court  of   Georgia.    May  30,   1903.) 

LARCHNT—BTVIDBNCB!— INFANTS. 

1.  Where  personal  property  is  talceu  and  re- 
tained by  a  person  incapable  of  committing  a 
crime,  the  custody  is  that  of  the  owner,  and 
one  talcing  it  from  (mch  irresponsible  agent,  with 
Intent  to  convert  the  same,  would  be  gnilty 
of  larceny,  as  in  the  case  of  finding  lost  prop- 
erty. 

2.  If  one  Bbonld  procure  an  infant  to  enter  a 
house  and  talce  personal  property  therefrom, 
he  would  be  gnilty  of  larceny  from  the  house, 
or  burglary,  as  the  case  might  be. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Irwin  County; 
D.  M.  Roberts,  Judge. 

Nettie  Rice  was  convicted  of  larceny,  and 
brings  error.    Affirmed. 

McDonald,  Quincey  &  Grantham,  for  plain- 
tiff in  error.  J.  P.  De  Lacey,  SoL  Gen.,  and 
L.  Kennedy,  for  the  State. 

LAMAR,  J.  While  the  grounds  of  the  cer- 
tiorari were  not  verified  by  the  county  judge, 
the  same  questions  are  raised  by  the  assign- 
ment that  the  verdict  was  contrary  to  law. 


The  defendant  was  found  guilty  of  larceny 
from  the  house,  but  in  her  statement  claimed 
that  she  had  received  the  property  from  her 
eight  year  old  son.  He,  on  being  allowed  to 
testify,  said  that  the  prosecutrix  had  |;iven 
him  the  articles,  telling  him  at  the  same  time 
that  her  husband  was  going  to  destroy  her, 
and.  If  the  boy  could  not  remove  the  goods 
before  his  return,  she  wanted  him  to  bum 
down  the  house.  Where  personal  property 
Is  taken  and  retained  by  an  Idiot,  Infant 
under  the  age  of  10  years,  or  other  person 
incapable  of  committing  a  crime,  the  custody 
Is  still  that  of  the  owner,  and  one  taking 
It  from  such  Irresponsible  agent  with  intent 
to  convert  the  same  would  be  guilty  of  lar 
ceny,  as  In  the  case  of  finding  lost  goods, 
Kdwards  v.  State,  80  Ga.  129,  4  S.  E.  268; 
Berry  v.  State,  10  Ga.  611  (2);  Allen  v.  State, 
91  Ala.  19,  8  Soutii.  665,  24  Am.  St  Rep.  856; 
State  V.  Leamard,  41  Yt  585.  The  Judge 
charged  that.  If  the  defendant  received  the 
goods  from  the  Infant,  she  was  guilty  of  lar~ 
ceny,  but  that.  If  she  Instructed,  counseled, 
and  procured  him  to  enter  the  house  for  the 
purpose  of  obtaining  the  personal  effects  of 
the  owner,  she  would  be  guilty,  which.  In 
legal  effect,  meant  that  she  would  be  guilty 
generally  of  the  criminal  offense  charged. 
The  prosecutrix  denied  having  given  the 
goods  to  the  boy,  and,  the  defendant  being 
found  in  the  recent  possession  of  the  stolen 
property,  the  Jury  may  well  have  believed 
that,  the  preposterous  statement  of  the  child 
did  not  satisfactorily  account  for  their  pos- 
session. All  the  drcumstancea  were  suffi- 
cient to  warrant  a  verdict  of  guilty  as  char- 
ged. It  Is,  therefore,  unnecessary  to  consid- 
er whether.  If  the  defendant  had  not  coun- 
seled, but  only  knew  that  the  infant  bad 
taken  the  goods  from  the  house,  and  con- 
sented thereto,  the  ratification  would  relate 
back  to  the  original  act  of  removal,  so  as 
to  make  her  guilty  of  larceny  from  the  house, 
or  whether,  as  the  custody  was  in  the  owner 
when  the  animus  furandi  arose,  her  guilt 
could  not  extend  beyond  what  she  herself 
had  done,  nor  be  enlarged  by  the  fact  that 
she  knew  that  the  infant  had  taken  the  prop- 
erty out  of  the  house  under  such  circum; 
stances  as  might  constitute  larceny  from  the 
house,  or  burglary,  in  a  responsible  person. 
Judgment  affirmed  by  five  Justices. 


(US  Oa.  86) 
FLEMING  et  aL  v.  BLOSSER  PRINTING 
CO.  et  al. 

(Supreme   Court  of  Georgia.    May  SO,   1903.) 

INTERPLBADBR— WHEN     ORANTBI>-APPBAL.. 

1.  If  a  clear  case  for  Interpleader  was  not 
made,  a  court  of  equity  had  jurisdiction  to 
prevent  a  multiplicity  of  suits,  and  a  coasequent 
waste  of  the  funds  in  dispute.  The  remedy  at 
law  was  not  so  adequate,  full,  or  complete  as 
equity  could  afford,  and  therefore  there  was  no 
error  in  overruling  the  demurrer  to  the  peti- 
tion. 

2.  All  the  duestions  of  law  and  fact  Involved 
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in  tbts  case  were  bT  a^eement  submitted  to 
the  court  for  determination.  We  find  no  error 
in  any  of  his  rulings  on  the  legal  questions  in- 
volTed,  and  his  finding  on  the  facta  is  fully  sus- 
tained by  the  evidence. 
(Syllabus  by  the  ConrtJ 

EiTor  from  Superior  Court.  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  the  Blosser  Prlntlug  Company 
and  others  against  W.  P.  Fleming  and  oth- 
ers. Judgment  for  plaintiffs,  and  defendants 
being  error.     Afflrmed. 

B.  J.  Dasher,  for  plaintiffs  in  error.  Lane 
&  Park,  Hardeman,  Davis,  Turner  &  Jones, 
and  A.  L.  Dasher,  for  defendants  In  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  LUMPKIN,  P. 
J.,  absent  on  account  of  sldmesa. 


018  Ga.  S2) 

MADDOX  T.  STATa 
(Supreme  Court  of   Georgia.    May  80,   1903.) 

INTOXICATINO  LIQUORS-ILLEOAL  8ALB— 
8UFFIGIBNCY   07  GOMPAINT. 

1.  An  accusation  charging  tliat  the  accused 
sold  "alcoholic,  spirituous,  malt,  and  intoxicat- 
ing liquors,  and  other  drinks  to  prosecutor  un- 
known, which  if  drunk  to  excess  will  produce 
intoxication,"  charges  with  sufficient  certainty  a 
violation  of  the  provisions  of  the  Political  Code 
of  I8O0,  S  1548,  the  sale  of  the  liquors  enu- 
merated in  that  section  being  made  penal  by 
Pen.  Code  1805,  |  451,  in  counties  Where  the 
sale  is  prohibited  under  the  operation  of  the 
general  local  option  liquor  law,  of  which  Pol. 
Code  1895,  {  1548,  is  a  part.  Such  an  ac- 
cusation is  not  defective  l)ecau8e  it  fails  to 
specify  the  particular  kind  of  liquor  sold,  nor 
biecauae  it  charges  the  sale  of  intoxicating 
"and"  other  liquors  in  the  conjunctive,  nor 
because  of  the  addition  of  the  words  ''other 
drinks  to  prosecutor  unknown,"  etc. 

(Syllabus  by  the  Court) 

Brror  from  City  (^urt  of  Dnblin;  J.  8. 
Adams,  Judge. 

G.  W.  Maddoz  was  convicted  of  selling  In- 
toxicatlng  liquors,  and  brings  error.  Affirm- 
ed. 

John  R.  Ciooper,  S.  B.  Baker,  and  EL  P. 
Howard,  for  plaintiff  in  error.  G.  H.  Wil- 
liams, Sol.,  A>r  the  State. 


COBB,  J.  Maddoz  was  arraigned  upon  an 
accusation  charging  bim  with  having  sold 
"alcoholic,  spirituous,  malt,  and  intoxicating 
liquors,  and  other  drinks  to  prosecutor  tm- 
known,  which  If  drunk  to  excess  will  produce 
intoxication."  The  accused  flled  a  demurrer 
to  the  accusation,  upon  the  grounds  that  it 
charges  no  offense  against  the  laws  of  the 
state;  tliat  it  does  not  put  the  accused  on 
notice  with  sufficient  certainty  of  what  kind 
of  malt  liquor  he  is  chai'ged  with  selling,  bat 
charges  him  with  selling  other  drinks,  con- 
junctively, to  affiant  unknown;  that  it  fails 
to  pnt  the  accused  on  notice  of  the  Und  ot 
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liquor  be  is  charged  with  selling;  fliat  it  is 
too  vague  and  uncertain  to  put  the  accused 
on  notice  of  the  charge  he  Is  called  upon  to 
answer.  The  demurrer  was  overruled,  and 
the  accused  excepted. 

The  accusation  was  evidently  intended  to 
cliarge  a  violation  of  the  general  local  option 
liquor  law  contained  in  the  Political  Ck>de  of 
1805,  {{  1541-1550^  it  being  a  penal  offense  to 
engage  In  the  sale  In  any  county  where  it  is 
prohibited  under  the  operation  of  that  law. 
See  Pen.  Code  1805,  {  451.  The  liquors  wblcb 
cannot  be  sold  in  any  such  county  are  "alco- 
holic, spirituous,  malt,  or  intoxicating  liquors, 
or  Intoxicating  bitters,  or  other  drinks  which 
if  drunk  to  excess  will  produce  intoxica- 
tion." Pol.  Code  1805,  I  1548.  As  will  be 
observed,  the  accnsatlon  followa  substantial- 
ly the  language  of  the  section  of  the  Code, 
and  none  of  the  grounds  of  the  demurrer  are, 
In  our  opinion,  meritorious.  It  was  not  nec- 
essary to  specify  in  the  accusation  tbe  par- 
ticular kind  of  liquor  sold.  Hancock  v. 
State,  114  Ga.  430,  443,  40  &  B.  317,  and  cases 
cited.  If  an  indictment  charges  in  general 
terms  the  sale  of  "spirituous"  or  "intoxicat- 
ing" liquors,  or  uses  any  other  general  term 
employed  in  the  statute,  it  will  be  sufficient 
and  the  sale  of  any  liquor  coming  within  the 
general  description  may  be  shown.  Black, 
Intox.  Liquors,  8  467.  Tills  being  so,  the 
averiaent  of  "other  drinks  to  prosecutM*  nn- 
known,  which  if  drunk  to  excess  will  pro- 
duce intoxication,"  is  immaterial,  because  it 
does  not  enlarge  the  proof  which  may  be 
made  under  tbe  general  terms  which  are  men- 
tioned. In  other  words,  under  the  present 
accusation,  the  sale  of  any  intoxicating  drink 
may  be  shown  under  the  general  specification 
of  "intoxicating  liquors,"  and,  to  prove  a  sale 
tinder  the  description  of  "other  drinka  to 
prosecutor  unknown,"  etc.  It  would  be  neces- 
sary for  the  state  to  show  merely  tbe  sale  of 
an  Intoxicating  drink.  The  addition  of  these 
words  cannot,  therefore,  put  the  accused  in 
any  worse  position,  or  be  productive  of  any 
more  uncertainty,  than  If  they  had  been  alto- 
gether omitted.  Indeed,  they  are  immaterial, 
and  may  be  treated  as  surplusage.  They  nei- 
ther add  to  nor  take  from  the  other  aver- 
ments in  the  accusation.  See,  in  tbia  con- 
nection. Black,  Intox.  Liquors,  i  443. 

The  accusation  "may  allege  in  a  single 
count  that  the  defendant  did  as  many  ot  the 
forbidden  things  as  the  pleader  chooses,  «n- 
ploylng  the  conjunction  'and'  where  the  stat- 
ute has  'or,'  and  It  will  not  be  double,  and  it 
will  be  established  at  the  trial  by  proof  ot 
any  one  of  them."  Eaves  v.  State,  113  Oa. 
740,  757,  39  S.  E.  318,  821,  quoting  from  1 
Bishop's  New  Criminal  Procedure,  |  436. 
See,  also,  tbe  other  authorities  cited  in  the 
Eaves  Case.  Had  the  accusation  charged  tbe 
sale  in  the  disjunctive.  It  would  have  been 
bad  for  uncertainty.  Eaves  v.  State,  US  Ga. 
766,  39  S.  E.  31&  There  was  no  error  tat 
overruling  the  demurrer. 

Judgment  afflrmed  by  ilve  Xoatlcei. 
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(118  G<L  53) 

OSBURN  T.  MAYOR,  etc.,  OF  OITT  OF 

MARIETTA. 

(Sapreme   Court  of   Georgia.    May  30,   1903.) 

INTOXICATINO  UQUORS-ILLEQAL  BALB. 

1.  A  municipal  ordinance  prohibiting  the  hav- 
ing or  beeping,  for  illegal  sale  of  any  intoxicat- 
ing, apiritnous,  yloons,  or  malt  liquors,  the  hav- 
ing of  any  place  where  any  of  said  liquors  ar» 
stored  or  kept  for  illegal  sale,  or  to  be  distribut- 
ed, or  to  be  frequented  and  drunk,  and  the  dis- 
tributing of  any  of  said  liquors  or  the  doing 
of  any  other  act  that  tends  to  increase  or  pro- 
duce drunkenness,  is  not  unconstitutional  as  in 
conflict  with  the  general  domestic  wine  act  of 
1877. 

2.  Papworth  ▼.  State,  81  S.  B.  402,  108  Oa. 
86,  distinguished. 

•Syllabus  by  the  Court) 

Error  from  Superior  Oonrt,  Cobb  Ooantj; 
Ueo.  F.  Gober,  Judge. 

Bruce  Oabiirn  was  convicted  of  selling 
liqnor  Trlthont  a  license,  and  brings  error. 
Affirmed. 

J.  Z.  Foster,  for  plaintiff  in  error.  3.  B. 
Mozley  and  D.  W.  Blalr,  for  defendant  In 
error. 

CANDUSR,  J.  The  accused  was  tried  and 
convicted  In  the  mayor's  court  of  the  city  of 
Marietta,  under  an  ordinance  a  copy  of  whlcb 
is  as  follows:  "No  person  ghall  have  or  Iceep 
any  intoxicating  spirituous,  vinous  or  malt 
liquors  in  said  city  for  the  purpose  of  Illegal 
sale.  Nor  shall  any  person  have  any  place 
in  Bald  city  where  any  of  said  liquors  are 
stored  or  kept  for  Illegal  sale,  or  to  be  dis- 
tributed or  to  be  frequented  and  drunk.  Nor 
shall  any  person  distribute  any  of  said  liquors 
in  said  city,  or  do  any  other  act  that  tends 
to  increase  or  produce  drunkenness.  Any  per- 
son violating  any  of  the  provisions  of  this 
section  shall  on  conviction  be  fined  not  more 
than  fifty  dollars."  On  the  trial  it  was 
shown  that  the  accused  had  on  several  oc- 
casions sold  whisky  at  a  livery  stable  in  the 
city  of  Marietta.  His  sales  were  always 
made  at  the  same  place,  and  the  whisky 
was  sold  in  any  quantity  desired  by  the  pur- 
chaser. In  Ills  statement  the  accused  prac- 
tically admitted  having  sold  whisky  to  the 
witness  introduced  to  prove  the  sales.  The 
case  was  carried  by  certiorari  to  the  superior 
court  of  Cobb  county,  and  the  certiorari  was 
overmled,  whereupon  the  accused  excepted. 

The  main  contention  In  the  court  below, 
and  In  this  court,  is  that  the  ordinance  un- 
der which  the  accused  was  convicted  Is  in- 
valid as  in  conflict  with  the  general  domestic 
wine  act  of  1877.  In  addition,  one  or  two 
minor  questions  were  raised  as  to  the  form 
of  the  affidavit  upon  which  the  accusation 
was  based,  but  it  Is  sufficient  to  say  that  In 
our  opinion  these  questions  present  no  suf- 
ficient reason  for  reversing  the  Judgment  of 
the  court  below. 

By  reference  to  the  ordinance  which  has 
been  attacked,  and  which  we  have  already 
set  out,  it  will  be  seen  that  the  law  is  aimed 
■olely  at  the  keeping  of  intoxicating  liquors 


for  "Illegal"  sale.  We  see  no  reason  why  the 
city  of  Marietta  may  not  lawfully  prohibit 
the  illegal  sale  of  anything,  no  matter  what 
restrictions  and  protections  are  thrown 
around  it  by  the  general. law  of  the  state. 
Under  certain  conditions  the  accused  might 
legally  liave  sold  domestic  wines,  but  this 
ordinance  would  not  have  affected. him  in  the 
slightest  In  regard  to  such  sales.  It  does  not 
attempt  to  impose  any  penalty  upon  persons 
legally  selling  domestic  wines  or  other  liquors. 
Its  only  aim  Is  to  prevent  Illegal  sales  of  such 
wines  and  liquors.  The  act  approved  De- 
cember 16,  1S05  (Acts  1885,  p.  91),  expressly 
authorized  any  town  or  city  In  this  state 
"to  regulate  the  sale  of  domestic  wines  and 
to  provide  for  Hceuslng  the  same."  By  that 
act  penalties  were  provided  for  the  violation 
of  its  provisions.  Plainly,  the  ordinance  now 
under  consideration  comes  within  the  scox>e 
of  that  act,  and  no  valid  reason  has  been  as- 
signed for  holding  it  unconstitutional.  As  to 
this  general  subject,  see  Bagwell  v.  Law- 
rencevllle,  94  Ga.  654,  21  S.  B.  903;  Paulk 
y.  Sycamore,  104  Ga.  728,  31  S.  E.  200,  and 
cases  cited. 

It  need  hardly  be  added  that  there  is  noth- 
ing in  the  decision  in  this  case  whlcb  con- 
flicts with  the  ruling  of  this  court  in  Pap- 
worth V.  State,  103  Ga.  86,  31  S.  E.  402,  and 
the  subsequent  cases  which  have  been  based 
upon  that  ruling.  The  writer  takes  this  oc- 
casion, however,  to  record  himself  as  agree- 
ing with  the  dissenting  opinion  of  Justices 
Little  and  Lewis  as  expressed  In  the  Pap- 
worth Oase,  but  this  Is  not  the  time  or  the 
occasion  to  enter  Into  a  discussion  of  the 
questions  there  raised. 

Judgment  affirmed  by  five  Justicea. 

"■■"^  (1X8  Ga.  81) 

HATCHBTT  v.  STATE. 
(Supreme  Court  of  Georgia.    May  30,  1903.) 
1^  CRIMINAL    LAW— REVIBW. 

%  1.  The  indictment  was  good  as  against  any 
objection  nrged  against  it,  and  it  was  not  errm* 
for  the  conrt  to  overrule  the  demurrer  thereto. 
(Syllabus  by  the  Conrt.) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

N.  P.  Hatcbett  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  in  error.  Wm. 
Brunson,  Sol.  Gen.,  for  the  State. 

FEB  CURIAM.    Judgment  afilrmed. 


(117  Oa.  lOU) 
PARKER  V.  BROWN  HOUSE  GO. 

(Supreme  Court  of  Georgia.    June  8,  1903.) 

LBAflE-OONSTKUOTION— DUTY  TO  REPAIR- 
WAIVER.  . 

L  A  stipulation  in  the  lease  of  a  bnilding, 
"that  the  expense  of  keeping  said  bnilding  in 
repair  during  the  continuance  of  this  lease  is 
to  be  borne  equally  between  said  parties,  but 
before  any  repairs  are  made  the  nature  and 
cost  of  same  are  to  b*  submitted  by  each 
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party  to  the  other  and  motuallT  approTed  by 
them,"  may,  so  far  as  It  reqnires  the  nature 
and  cost  of  the  repairs  to  be  submitted  and 
mntnally  approved,  be  waived  by  the  tenant; 
<iud  such  waiver  will  result  from  his  continu- 
ously, during  the  existence  of  the  lease,  re- 
questing repairs  to  be  made,  allowing  the 
landlord  to  have  them  made  without  submitting 
the  nature  and  cost  of  the  same,  standing  by 
and  seeing  them  made  without  raising  any 
■objection  to  the  landlord's  failure  to  comply 
with  the  stipulation  In  the  lease,  and  accepting 
the  benefit  of  the  repairs  after  they  are  so 
made. 

2.  No  sufficient  reason  has  been  shown  for 
reversing  the  judgment  complained  of. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  W.  D. 
Nottlngbam,  Judge. 

Action  by  the  Brown  House  Company 
against  T.  C.  Parker.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Guerry  &  Hall  and  W.  B.  Birch,  for  plain- 
tiff In  error.  Hardeman,  Davis,  Turner  & 
Hall,  for  defendant  In  error. 

COBB,  J.  The  Brown  Honse  Company 
tirought  suit  against  Parker  for  $724.60.  It 
was  alleged  In  the  petition  that  the  plain- 
tiff had  leased  its  hotel  to  Allen;  that,  with 
the  consent  of  Allen  and  the  plaintiff,  Par- 
ker had  been  substituted  as  lessee;  that  dur- 
ing the  existence  of  the  lease  the  plaintiff 
bad  made  repairs  on  the  building  amounting 
to  $1,001.28;  that  on  the  expiration  of  the 
lease  Parker  bad  failed  to  redeliver  to  the 
plaintiff  articles  of  personal  property,  which, 
under  the  lease,  were  to  have  been  returned, 
amounting  to  $224.60;  and  that  the  lease  con- 
tained the  following  stipulations:  "It  is 
agreed  between  said  parties  that  after  the 
said  company  shall  place  on  said  building  the 
improvements  mentioned  in  the  4th  article  of 
this  agreement,  that  the  expense  of  keeping 
«aid  building  in  repair  during  the  continu- 
ance of  this  lease  is  to  be  borne  equally  b^ 
tween  said  parties.  But  before  any  repai|^ 
are  made  the  nature  and  cost  of  same  are  to 
be  submitted  by  each  party  to  the  other,  and 
mutually  approved  by  them."  It  was  also 
alleged  in  the  original  petition  that  the  re-, 
pairs  were  made  "at  the  especial  request  of 
said  Parker,  and  no  improvements  were  made 
until  petitioner  was  notified  by  said  Parker 
that  the  same  were  necessary,  and  made  with 
his  full  concurrence  and  approval."  By 
amendment  the  paragraph  of  the  petition 
from  which  the  above  quotation  was  made 
was  so  amplified  as  to  allege  as  follows: 
The  repairs  were  made  at  the  express  request 
of  Parker,  who  received  them  without  objec- 
tion, and  without  requiring  plaintiff  to  sub- 
mit to  him  the  nature  and  cost  of  the  re- 
pairs, and  without  requiring  an  express  ap- 
proval by  him;  but  he  accepted  the  repairs, 
and  became  liable  to  pay  plaintiff  at  their 
reasonable  value.  Plaintiff  further  snys  that 
the  request  by  Parker  for  the  repairs  and  the 
acceptance  of  the  same  was  a  departure 
from  the  terms  of  the  contract  requiring  no- 


tice and  approval,  acquiesced  In  by  iMtb  par- 
ties, whereby  the  notice  and  approval  was 
waived  by  Parker.  The  bill  of  particulars 
attached  to  the  petition  contained  items  of 
repairs,  beginning  with  an  item  on  Novem- 
ber 26,  1895,  and  continuing  with  numerous 
items  at  different  times  ranging  In  amount 
from  less  than  $1  to  more  than  $100,  the 
last  item  being  on  May  24,  1900,  just  a  few 
months  before  the  lease  expired.  The  an- 
swer of  the  defendant  denied  all  the  ma- 
terial allegations  of  the  petition  in  relation 
to  his  liability  for  the  repairs,  and  especially 
denied  that  they  were  made  at  the  request 
of  the  defendant,  or  that  he  consented  to  the 
making  of  the  same  in  such  a  manner  as  to 
render  him  liable  under  the  contract  to  pay 
for  any  i>art  of  them.  The  case  was  tried 
before  the  Judge  without  the  intervention  of 
a  Jury,  and  a  Judgment  was  rendered  in  fa- 
vor of  the  plaintiff  for  $250.32,  it  being  stat- 
ed in  the  Judgment  that  this  sum  was  "Just 
one-fourth  of  the  amount  of  the  genera!  ac- 
count for  general  repairs,  and  Just  one-half 
of  what  plaintiff  alleged  to  be  due  It  by  de- 
fendant on  said  account"  There  was  a  fur- 
ther finding  of  $21.90  interest  The  case  la 
here  upon  a  bill  of  exceptions  sued  oat  by 
Parker. 

The  bill  of  exceptions  assigns  error  upon 
the  allowance  of  the  amendment  above  re- 
ferred to.  There  was  no  error  in  allowing 
the  amendment  It  was  simply  an  ampli- 
fication of  a  paragraph  In  the  original  peti- 
tion. The  stipulation  in  the  contract  in  ref- 
erence to  repairs  was  binding  upon  both  par- 
ties, and,  in  the  absence  of  any  change  or  mod- 
ification of  the  contract  the  plaintiff  would 
have  no  right  to  call  upon  the  defendant  for 
one-half  the  cost  of  any  repairs  which  It 
had  made  upon  the  building,  when  the  na- 
ture and  cost  of  such  repairs  were  not  mutu- 
ally approved  by  the  parties  after  the  same 
had  been  submitted  to  the  defendant  The 
parties  had  a  right  to  make  this  stipulation, 
and  as  long  as  it  stood  each  was  governed 
by  It  See,  in  this  connection.  Heard  v. 
Dooly  County,  101  Ga.  619,  28  S.  E.  9S6;  6 
Cyc.  77,  and  cases  cited  in  note  88;  Lloyd, 
Bldg.  (2d  Ed.)  i  48.  There  being  no  law  of 
this  state  requiring  such  a  stipulation  to  be 
in  writing,  it  was  within  the  power  of  the 
parties  to  alter  or  modify  it  by  parol,  and 
hence  it  might  be  waived  by  either  party 
either  expressly  or  by  conduct  having  this 
effect  The  controlling  question  in  the  pres- 
ent case  Is  whether  the  Judge  was  author- 
ized to  find  that  there  had  been  such  a  waiver 
on  the  part  of  the  defendant  of  his  right  to 
demand  that  the  cost  and  nature  of  the  re- 
pairs be  submitted  to  him  before  he  should 
be  charged  with  any  part  thereof,  the  plain- 
tiff being  entitled  to  charge  the  defendnnt 
with  one-half  the  cost  of  repairs  made  after 
compliance  with  the  provisions  of  the  stipu- 
lation in  question.  The  evidence  for  the 
plaintiff  authorized  a  finding  that  from  time 
to  time  during  the  continuance  of  the  lease. 
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as  repairs  of  more  or  less  importance  were 
required,  the  plaintiff  was  notified,  either  by 
the  defendant  or  his  agents  In  charge  of  the 
hotel,  that  repairs  were  needed,  and  that 
there  was  In  each  Instance  a  request  that 
they  be  made.  These  repairs,  amounting  to 
more  than  fl.OOO  in  the  aggregate,  were 
*hose  from  a  trifling  character  to  those  of 
a  Tery  important  character— from  the  repair 
of  a  sash  cord,  at  an  expense  of  75  cents,  to 
the  blowing  out  of  gas  pipes,  at  a  cost  of 
more  than  9100.  There  was  not  simply  a  no- 
tice that  repairs  were  required,  but,  accord- 
ing-to  the  evidence,  a  direct  request  in  each 
case  that  they  be  made  immediately,  and  the 
Judge  yras  authorlssed  to  find  that  they  were 
made  as  a  result  of  these  requests;  that  the 
defendant  stood  by  while  they  were  being 
made,  and  raised  no  objection  to  the  failure 
of  the  landlord  to  comply  with  the  written 
stipulation;  and  that  the  defendant  accepted 
the  repairs  after  they  were  made,  and  en- 
Joyed  the  ben^t  of  them.  While  the  evi- 
dence did  not  authorize  a  finding  that  there 
bad  been  any  express  agreement  to  alter  the 
terms  of  the  stipulation,  under  the  circum- 
stances above  referred  to  the  judge  was  au- 
thorized to  find  that  the  defendant  had,  by 
hla  conduct,  waived  the  right  to  demand  that 
the  nature  and  cost  of  the  repairs  be  submit- 
ted to  lilm  for  approval  before  he  should  be 
cfilled  upon  to  pay  his  part  of  the  expense 
thereof.  Requesting  the  repairs  to  be  made, 
standing  by  without  objection  wliile  they 
were  being  made,  and  accepting  and  enjoying 
the  benefit  of  them  after  they  were  made, 
estops  bim,  when  sued  for  his  part  of  the  ex- 
pense, from  pleading  the  failure  of  the  land- 
lord to  comply  with  the  stipulation.  See,  in 
this  connection,  Uoyd,  Bldg.  (2d  Ed.)  S  51.  In 
Escott  T.  White,  10  Bush,  170,  suit  was 
brought  for  eztm  work  by  a  contractor 
against  one  w1k>  bad  employed  him  to  con- 
struct a  building.  The  contract  stipulated 
that  no  work  sbould  -be  considered  extra  un- 
less ordered  In  writing  and  Indorsed  by  the 
architect;  but  it  was  held  that.  If  extra 
work  was  done  at  the  instance  of  the  owner, 
from  which  lieneflt  was  derived,  it  was  to  be 
regarded  as  an  Independent  contract,  for 
which  a  recovery  could  be  liad.  In  the  opin- 
ion Judge  Pryor  said:  "This  stipulation  in 
the  writing  could  liave  been  waived  or 
abandoned  by  parol;  and  when  extra  work 
has  been  done  in  a  case  like  this,  at  the  spe- 
cial instance  of  the  owner  or  his  architect, 
and  from  which  a  tteneflt  is  derived,  the 
party  at  whose  Instance  and  for  whose  pro- 
tection the  clause  was  evidently  inserted 
should  not  be  allowed  to  say  that,  'Although 
I  ordered  the  work,  and  am  now  enjoying  the 
benefits  resulting  from  it,  still  I  am  not  re- 
sponsible, because  there  was  no  authority  in 
writing  directing  its  execution.'"  In  Baum 
T.  Covert,  02  Miss.  118,  there  was  a  written 
contract  for  the  erection  of  a  building,  which 
detailed  minutely  the  specifications  of  the 
work  to  be  done,  and  stipulated  that  no  extra 


work  of  any  kind  was  to  be  allowed  or  paid 
for  unless  authorized  by  an  agreement  la 
writing  previously  made.  It  was  held  that, 
if  the  owner  ordered  the  contractor  to  do- 
extra  work  outside  of  and  additional  to  tliat 
covered  by  the  contract,  and  this  work  was 
done,  the  owner  must  pay  what  it  is  reason- 
ably worth,  if  no  iHlce  was  agreed  on.  In 
the  opinion  Chalmers,  J.,  said:  "Notwith- 
standing a  previous  agreement  that  there 
should  be  no  extras  or  outside  work,  save 
upon  an  express  agreement  In  writing  pre- 
viously made,  it  was  entirely  competent  for 
the  parties  in  interest  to  contract  vertially  for 
whatever  they  mutually  thereafter  desired. 
Both  parties  being  sui  Juris,  they  could  nul- 
lify their  previous  agreement  at  pleasure. 
This  they  did  whenever  the  one  i)arty  or- 
dered and  the  other  agreed  to  do  whatever 
extra  work  they  should  mutually  agree  upon. 
They  were  the  parties  solely  interested,  and 
had  the  same  right  to  undo  verbally  that 
which  they  had  previously  put  In  writing  as 
they  originally  had  to  make  such  writing. 
'Consensus  fadt  Jus.'  And  If  it  be  true,  as 
the  Jury  has  found,  that  the  one  party  ordered 
the  additions  which  the  otbe^  made,  the  own- 
ers of  the  building  must  pay  for  them,  not- 
withstanding the  written  stipulations  to  the 
ccmtrary.  Such  stipulations,  though  written, 
may  be  altered  or  rescinded  by  parol,  and  it 
may  be  inferred  sometimes  that  this  has  been 
done  from  the  acts  of  the  parties.  Bhodes 
V.  Thomas,  2  Cart  638;  Smith  ▼.  Gugerty,  4 
Barb.  614."  See,  also,  Tmckee  Lodge  v. 
Wood,  14  NeT.  293;  Foster  v.  McEeowir  (I1I.> 
61  N.  E.  514.  The  Judge  was  authorized  to 
find  from  the  evidence  that  the  course  of 
dealing  between  the  parties  was  such  that 
there  had  been  a  waiver  on  tbe  part  of  the- 
defendant  of  the  stipulation  of  the  contract 
above  referred  to.  See,  in  this  connection, 
Mercier  y,  Copelan,  78  6a.  636;  Grant  v.  In- 
surance Company,  76  6a.  676;  First  National 
Bank  v.  Cody,  93  6a.  128,  10  S.  E.  831  (4). 
It  ia  said,  though,  that  the  plaintifC  ought 
not  to  be  allowed  to  recover  for  these  re- 
pairs for  the  reason  that  no  demand  for  pay- 
ment was  made  until  after  the  lease  had  ter- 
minated, and  after  all  the  rent  had  been  paid,, 
and  after  the  plaintiff  had  given  to  tbe  de- 
fendant a  check  for  a  small  amount  for  re- 
pairs which  be  had  done.  While  all  this  is 
true,  there  is  nothing  in  the  evidence  whlcti- 
would  have  authorized  the  judge  to  find  that 
there  was  any  waiver  on  the  part  of  the 
plaintiff  of  its  claim  for  repairs.  Nothing 
was  said  or  done  at  tbe  time  of  the  accept- 
ance of  the  rent,  or  at  tbe  time  of  the  pay- 
ment of  the  amount  for  repairs  made  by  the 
defendant,  whicb  could  be  construed  as  a 
waiver  in  any  way  of  any  claim  that  the 
plaintiff  bad  against  tbe  defendant,  unless 
the  mere  silence  on  its  part  at  the  time  of 
these  transactions  constituted  such  a  waiver. 
While  it  may  be  usual,  when  a  tenant  offers 
to  pay  his  landlord  rent,  for  tbe  latter  to 
call  the  attention  of  tbe  former  t»  a  claim 
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against  him  for  repairs,  he  is  tinder  no  legal 
obligation  to  do  this,  and  certainly  mere  si- 
lence will  not  operate  as  a  waiver  of  the 
right  to  enforce  the  claim.  While  the  plain- 
tiff could  have  refused  to  pay  the  small 
amount  due  the  defendant  for  repairs  he  had 
made,  and  notified  him  that  It  would  set  off 
the  amount  against  the  sum  due  by  him  for 
repairs,  It  was  not  legally  bound  to  give  the 
matter  this  direction.  It  appears  from  the 
defendant's  answer  that  a  large  amount  of 
repairs  was  placed  upon  the  building  by  him; 
in  fact,  according  to  the  evidence  for  the  de- 
feudant,  the  expense  of  these  repairs  was 
greater  than  the  claim  of  the  plaintiff  for  re- 
pahrs.  It  was  not  claimed  that  these  repairs 
were  made  at  the  request  of  the  plaintiff, 
nor  did  the  defendant  claim  any  compensa- 
tion for  them.  These  facts  were  alluded  to 
simply  to  illustrate  the  question  as  to  wheth- 
er there  had  been  a  waiver  by  the  defend- 
ant of  the  terms  of  the  contract,  the  defend- 
ant claiming  that  when  he  made  repairs  not 
in  strict  accordance  with  the  contract  be  did 
not  ask  compensation,  and  that,  therefore, 
the  plaintiff  should  not  be  allowed  to  receive 
compensation  for  repairs  unless  they  were 
made  In  strict  compliance  with  the  contract 
The  difference  between  the  two  is  simply  that 
in  the  one  case  there  was  a  waiver  and  in 
the  other  nothing  had  been  done  which  would 
constitute  a  waiver.  The  judge,  in  his  find- 
ing, did  not  allow  anything  for  the  articles 
which  It  was  claimed  were  not  returned  by 
the  defendant  at  the  expiration  of  the  lease, 
and  he  allowed  only  one-half  of  the  claim  for 
repairs.  The  evidence  authorized,  though  it 
by  no  means  required,  a  much  larger  finding. 
Of  course,  the  defendant  cannot  complain 
that  the  Judgment  Is  for  a  less  sum  than  the 
evidence  authorized.  We  see  no  error  re- 
quiring a  reversal  of  the  judgment. 
Judgment  aflSrmed  by  five  Justices. 

(U7  Ga.  1010) 

MOORH  et  al.  v.  BINNOTT  et  aL 

(Supreme  Court  of  Georgia.    June  8,  1903.) 

SPBNDTHMFT    TRUST— ALIENATION— EXBCT- 
TORY  TRUST. 

1.  The  beneficiary  of  a  valid  and  subBlstlng 
spendthrift  trust  cannot  alienate  the  trust  prop- 
erty so  as  to  affect  the  rights  of  the  trustee  to 
the  possession  thereof,  and  defeat  the  objects 
of  the  trust 

2.  Where  property  Is  devised  to  a  trustee  in 
trust  for  the  benefit  of  A.  for  life,  and,  after 
the  death  of  A.,  then  for  the  benefit  of  B.  for 
life,  the  trust  is  executory  daring  the  life  of 
B.,  althoufcb  A.  is  not  the  subject  of  a  trust 
under  Civ.  Code  1895,  {  314d. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Richmond  Conn- 
ty;   E.  L.  Brinson,  Judge. 

Action  by  J.  F.  Slnnott  and  others,  execu- 
tors, against  O.  M.  Moore  and  others.  From 
the  judgment  Moore  and  others  bring  error. 
Affirmed. 

Frank  H.  Miller,  J.  0.  C.  Black,  and  M. 
P.  Carroll,  tor  plaintiffs  in  error.     D.  O. 


Fogarty,  E.  H.  Callaway,  W.  K.  MUler,  J. 
R.  Lamar,  C.  Henry  Cohen,  and  Frank  H. 
MiUer,  for  defendants  in  error. 

FISH,  J.  By  the  wUl  of  Andrew  M.  Moore, 
certain  property,  Including  that  now  in  dis- 
pute, was  left  to  Slnnott  and  others,  as  his 
executors  and  trustees,  In  trust  for  his  three 
eons,  Albert  H.,  George  M.,  and  Henry  G. 
Each  son  was  to  receive  the  Income  from 
one-third  of  this  property,  not  subject  to  bis 
debts  or  to  be  disposed  of  by  liim.  Upon 
the  death  of  any  one  of  the  sons,  his  share 
was  to  go  to  the  other  two;  and,  upon  the 
death  of  one  of  the  latter,  the  entire  .income 
was  to  go  to  the  survivor.  Upon  the  death 
of  all  of  the  sons,  the  will  made  provision 
that  the  executors  and  trustees  should  liold 
it  for  certain  charitable  uses.  This  ultimate 
remainder,  for  reasons  stated  in  Slnnott  v. 
Moore,  113  Ga.  908.  39  S.  B.  415,  was  in- 
valid, and  there  was  an  Intestacy  as  to  this, 
and  a  resulting  trust  in  favor  of  the  belra 
of  the  testator.  Under  a  bill  for  direction, 
filed  by  the  Georgia  administrator  of  tlie 
estate,  and  various  answers  thereto,  it  was 
claimed  that  the  trusts  were  invalid,  and 
that  the  sons  were  entitled  to  the  property 
in  their  own  right  The  case  was  brought  to 
this  court  where  it  was  held  that  so  far  as 
appeared  from  anything  in  the  record,  the 
trusts  for  the  sons  for  life  and  the  cross- 
remainders  were  valid,  and  the  trustees  were 
entitled  to  the  possession  and  control  of  the 
property.  After  the  decision  of  this  court 
certain  amendments  to  the  pleadings  were 
offered.  One  of  these  was  filed  by  George 
M.  Moore  and  by  Henry  6.  Moore;  the  latter 
defending  for  the  use  of  one  Staake,  his 
grantee.  This  amendment  alleged  tliat  since 
the  adjournment  of  the  April,  1901,  term  of 
the  court  Staake  and  the  three  sons  had 
executed  an  Instrument  of  release,  by  which 
each  had  remised,  released,  and  forever  re- 
linquished his  cross-rema.Inder  under  the  will; 
the  intention  being  to  vest  in  each  "an  abso- 
lute estate,  comprising  a  life  estate,  cross- 
remainder  for  the  life  of  the  other,  and  the 
residuary  estate,  leaving"  each  owning  ab- 
solutely and  in  fee  simple  one  undivided  one- 
third  interest  in  the  whole  of  the  property 
Involved  in  this  case.  George  M.  Moore  also 
filed  an  amendment  to  his  answer.  In  which 
he  alleged  that  he  was  not  and  is  not  on 
account  of  mental  weakness,  Intemperate 
habits,  wasteful  and  profligate  habits,  unfit 
to  be  Intrusted  with  the  right  and  manage- 
ment of  property;  that  he  was  an  active 
business  man,  about  45  years  of  age,  per- 
fectly competent  and  qualified  to  take  charge 
of,  conduct  and  manage  bis  own  property. 
He  claimed  that  the  trust  for  his  benefit 
was  invalid,  and  that  be  was  entitled  to  re- 
ceive one-third  of  the  property,  or  its  pro- 
ceeds, or  at  least  the  commuted,  value  of  his 
life  estate.  Albert  H.  Moore  also  filed  an  an- 
swer making  similar  allegations  as  to  his 
ability  and  fitness  to  take  diarge  of  and 
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manage  bla  property,  and  praying  similar  re- 
lief. Tbe  third  Bon  made  no  ans-wer  touch- 
ing bla  habita  or  his  fitness  to  be  Intrusted 
VFlth  the  care  and  management  of  property. 
There  was  nothing  In  any  of  the  answers  or 
amendments  to  show  that  this  third  son, 
Henry  G.,  Is  not  a  proper  subject  of  a  trust, 
under  Civ.  Code  1895,  i  3149.  It  Is  true 
that  Albert  H.  Moore's  answer  did  contain 
an  averment  that  "the  conditions  and  grounds 
upon  which  said  trust  was  created  never 
existed,  and.  If  they  evw  did  exist,  do  not 
now  exist";  but  tbe  context  shows  clearly 
that  this  allegation  was  meant  to  apply  to 
Albert  only,  and  was  not  Intended  to  refer  to 
Henry.  The  trial  judge  refused  to  allow 
these  amendments,  and  ordered  the  proceeds 
of  the  property  to  be  turned  over  to  the 
executors  and  trustees  under  the  will,  first 
deducting  tbe  expenses  of  litigation.  To 
these  rulings  George  M.  Moore  and  Albert 
H.  Moore  excepted.  Numerous  points  were 
made  In  the  record  and  argued  here,  and 
counsel  for  the  defendants  In  error  suggest- 
ed several  reasons  why  the  amendments  of- 
fered below  should  not  have  been  allowed. 
As  there  is  no  error  In  refusing  an  amend- 
ment when  It  and  tbe  pleading  sought  to  be 
amended  do  not,  taken  together,  state  a  cause 
of  action  or  a  defense,  and  as  we  think  this 
principle  applies  in  the  present  case,  we  shall 
discuss  none  of  the  questions  raised,  except 
whether,  had  the  amendments  been  allowed, 
the  sons  would  have  been  entitled  to  any 
relief  thereunder. 

1.  Henry  6.  Moore  apparently  acquiesced 
in  the  judgment  of  the  court  below,  for  be 
Is  not  a  party  to  tbe  bill  of  exceptions  here. 
But  regardless  of  this,  the  controlling  fact 
in  the  case  is  that  the  amendments  offered 
failed  utterly  to  allege  that  the  spendthrift 
trust  Is  not  good  as  to  him.  That  trust  must 
be  treated  as  valid  in  so  far  as  he  is  con- 
cerned. The  Item  of  tbe  wUl  which  created 
the  trust  expressly  provided  that  the  trust 
property  should  not  be  subject  to  his  debts, 
or  to  be  disposed  of  by  blm.  This  provision 
against  alienation  was  Intended  to  secure  tbe 
property  against  his  Improvidence  and  want 
of  capacity  to  manage  it,  and  will  be  en- 
forced by  the  courts  so  long  as  tbe  spend- 
thrift trust  subsists  for  bis  benefit  He 
therefore  had  no  power  to  defeat  the  objects 
of  the  trust  by  releasing  all  or  any  part  of 
tbe  property.  His  portion  must  be  held  for 
bis  benefit  by  tbe  trustee,  and  the  instru- 
ment by  which  he  sought  to  alienate  a  por- 
tion of  his  interest  cannot  affect  the  rights 
of  the  trustees  to  hold  and  manage  his  share 
of  the  property. 

2.  It  must  follow  that  the  trust  is  still, 
executory,  and  that  the  trustees  are  entitled 
to  tbe  possession  of  the  property  during  tbe 
life  of  Henry  G.  Moore.  They  are  entitled 
to  control  not  merely  one-third  of  it,  but  the 
whole.  Under  the  cross-remainders  In  the 
will,  he  would  be  entitled.  If  he  survived  his 
brothers,  to  the  Income  for  his  life  from  their 


shares  of  the  estate,  and  the  trustees  would 
hold  tbe  property  for  his  benefit  under  the 
trust.  While  the  other  brothers  may  not  be, 
individually,  subjects  of  a  spendthrift  trust, 
yet  if  this  one  Is  subject,  and  still  lives,  with 
a  right  to  the  income  from  one-third  or  one- 
half  or  all  of  the  property,  according  as  all 
the  brothers,  or  be  and  one  other,  or  he  only, 
survive,  the  trust  is  certainly  executory,  so 
long  as  he  lives,  as  to  all  of  the  property. 
"Something  remains  to  be  done  by  tbe  trus- 
tees," and  they  are  entitled  to  hold  and  man- 
age the  property.  For  these  reasons,  there 
was  no  error  In  the  refusal  to  allow  the 
amendments  offered,  or  in  tbe  order  of  the- 
court  that  the  proceeds  of  the  trust  property 
should  be  turned  over  to  the  executors  and 
trustees  under  the  will. 
Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent    LAMAE,  J.,  dis- 
qnallfled.    The  other  Justices  concnr. 


(U8  Ga.  29) 

GIBSON  V.  STATB. 
(Supreme   Conrt  of   Georgia.    May  30,   1908.) 

LJIGAI.    PROCESS— OBSTRUCTION— INDICTHBNT 
— EVIDBNCH. 

1.  There  was  no  error  in  overruling  the  de- 
mnrrerR  to  the  indictment 

2.  Under  section  806  of  the  Penal  Code  of 
1895,  it  is  a  misdemeanor  to  obstruct  an  officer 
in  executing  any  lawful  order  of  court,  wheth- 
er the  same  has  been  reduced  to  writing  or  not 

3.  The  verdict  was  demanded  by  the  evidence. 
(Syllabus  by  the  Conrt) 

Error  from  Superior  Court,  Decatur  Coun- 
ty; W.  N.  Bpence,  Judge. 

0.  H.  Gibson  was  convicted  of  obstructing 
legal  process,  and  brings  error.    AfSnned. 

M.  E.  O'Neal,  W.  D.  Sheffield,  and  Hawes 
&  Hawes,  for  plaintiff  in  error.  W.  B. 
Wooten,  SoL  Gen.,  and  B.  B.  Arnold,  for  tbe 
Stat& 

SIMMONS,  C.  J.  Tbe  plaintiff  In  error  was 
convicted  of  the  offense  of  obstructing  legal 
process.  His  motion  for  a  new  trial  was  over- 
ruled. Tbe  bill  of  exceptions  complains  of  tbe 
Judgment  overruling  this  motion,  and  also  of 
the  overruling  of  his  demurrers  to^the  indict- 
ment bis  right  to  complain  of  the  last-named 
judgment  having  been  preserved  by  exce^ 
tlons  pendente  Ute. 

1.  The  Indictment  charged  the  accused  and 
another  with  obstructing  legal  process,  for 
that  they  did,  on  a  named  day,  "unlawfully 
and  with  force  and  arms,  knowingly  and  will- 
fully obstruct  and  oppose  H.  H.  Smallwood, 
legal  constable  of  said  county  of  Decatur,  in 
his  attempt  to  execute  the  judgment  and  or- 
der, the  same  being  lawful  process,  of  W.  B. 
Smith,  N.  P.  &  ex  officio  J.  P.  of  the  694tb 
district  G.  M.  said  county,  rendered  and  fram- 
ed by  said  magistrate  at  the  January  term, 
1902,  of  the  justice's  court  in  and  for  said 
district  and  county,  in  the  case  then  and  there 
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tried  and  determined  of  James  Watson  versua 
B.  H.  Gibson,  same  being  a  possessory  itrar- 
rant  proceeding  for  the  recovery  of  a  cer- 
tain cow,  the  Bald  magistrate  then  and  there 
awarding  the  possession  of  said  cow  to  said 
James  Watson,  and  ordering  and  directing 
the  said  Smallwood,  L.  C,  to  execute  and  en- 
force said  Judgment  by  delivering  said  cow 
to  said  Watson,  the  execution  of  which  said 
order  by  the  said  Smallwood,  L.  C,  was  ob- 
structed and  opposed  by  said  defendants  as 
aforesaid,  contrary  to  the  laws  of  said  state," 
etc.  This  indictment  was  demurred  to  on 
the  ground  that  It  was  insufficient  In  law, 
in  that  (1)  it  did  not  set  out  the  manner  in 
which  the  process  was  obstructed,  a^d  (2)  the 
order  or  Judgment  alleged  to  have  been  ob- 
structed was  not  a  lawful  order  and  Judg- 
ment, and  was  not  legal  process. 

The  demurrer  was  properly  overruled.  The 
Indictment  was  more  specific  In  charging  the 
«ffense  than  Is  the  Penal  Code  in  defining  It 
Section  929  of  the  Penal  Code  of  1895  provides 
that  an  Indictment  shall  be  deemed  sufficient- 
ly technical  and  correct  when  it  states  the 
offense  In  the  terms  and  language  of  the 
Code,  or  so  plainly  that  the  nature  of  the  of- 
fense charged  may  be  easily  understood  by 
the  Jury.  This  section,  however,  was  not  "de- 
signed to  deny  to  one  accused  of  crime  the 
right  to  know  enough  of  the  particular  facts 
constituting  the  alleged  otFense  to  be  able  to 
prepare  for  trial."  Johnson  v.  State,  90  Ga. 
441,  16  S.  E.  92.  The  indictment  In  the  pres- 
ent case  not  only  contained  the  terms  of  the 
Code  definition  of  the  offense,  but  was  other- 
wise sufficient.  It  set  out  the  nature  of  the 
order  which  the  constable  was  endeavoring  to 
execute,  and  charged  that  the  defendant,  with 
force  and  arms,  knowingly  and  willfully,  ob- 
structed and  opposed  its  execution.  The 
spedflc  act  or  acts  by  which  he  obstructed  or 
opposed  the  officer  were  not  set  out,  but  the 
allegations  were  sufficiently  definite  for  a  case 
of  this  character,  where  so  much  of  the  at- 
tendant circumstances  was  set  out,  and  where 
there  could  have  been  no  very  material  varia- 
tion In  the  manner  In  which  the  officer  was  ob- 
structed. 

As  to  the  second  ground  of  the  demurrer, 
there  can  be  no  doubt.  The  Judgment  or  or- 
der of  the  court  was  described,  and  there  was 
nothing  In  the  Indictment  to  Indicate  that  It 
was  illegal.  If,  because  of  a  failure  to  re- 
quire bond  of  the  plaintiff,  or  for  other  reason, 
the  Judgment  or  order  was  Illegal,  this  was  a 
matter  for  plea  or  for  proof,  and  not  for  de- 
murrer to  an  indictment  which  did  not  show 
the  existence  of  such  defect. 

2.  The  evidence  showed  that,  on  the  hear- 
ing of  a  "possessory  warrant  proceeding  for 
the  recovery  of  a  certain  cow,"  the  magis- 
trate orally  announced  that  he  awarded  Judg- 
ment for  the  plaintiff,  and  ordered  the  con- 
stable to  deliver  the  cow  to  the  plaintiff  upon 
his  giving  the  proper  bond.  The  defendant 
(the  present  plaintiff  In  error)  gave  notice  of 
certiorazL    When  the  constable  endeavored  to 


lead  the  cow  away  to  pat  ber  In  hla  lot,  the 
defendant  intercepted  him,  cot  the  tope  by 
which  she  was  led,  and  took  her  away.  The 
judgment  of  the  court  was  subsequently  re- 
duced to  writing.  Section  306  of  the  Penal 
Code  of  1895,  In  regard  to  obstructing  an  offi- 
cer in  executing  any  lawful  process  or  order, 
is  not  limited  to  cases  in  which  the  process 
or  order  is  written.  It  also  covers  tbe  ob- 
struction of  an  officer  who  is  executing  a  law- 
ful oral  order  of  cotnt,  and  certainly  embraces 
a  case  where  Judgment  has  been  announced 
in  a  Justice's  court  and  the  obstruction  occots 
before  the  magistrate  has  time  to  reduce  his 
order  to  writing. 

S.  The  evidence  demanded  the  verdict  of 
guilty,  and  we  will  not  examine  the  charge 
closely  to  see  if  there  was  any  error  therein. 
Any  such  error  was,  In  view  of  tbe  evidence; 
Immaterial. 

Judgment  affirmed  by  five  Justices. 


(US  Oil  GO) 


BIOS  V.  STATE. 


(Supreme  Court  of  Georgia.    May  80,    1908.) 

CRIMINAL  LAW— INSTRUCTIONS— BVIDBNCS. 

1.  It  is  not  made  to  appear  that  the  trial 
Judge  erred  in  bis  charge  to  the  jury  apoo 
their  request  for  additioual  ingtnictions. 

2.  The  portion  of  the  original  charge  of  which 
complaint  is  made  is  correct  in  the  abstract, 
and,  as  no  specific  objection  is  made  to  it  in 
the  motion,  it  will  not  furnish  a  ground  tor  a 
new  trial. 

3.  The  verdict  was  not  contrary  to  law  or  the 
evidence,  and  the  court  did  not  err  in  ovexmlinx 
the  motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  CSourt.  Irwin  Oounty: 
D.  M.  Roberts,  Judge. 

George  Rice  was  convicted  of  crbne,  and 
brings  error.    Affirmed.' 

McDonald,  Qulncey  4e  Grantham,  for  plain- 
tiff In  error.  J.  F.  De  Lacy,  SoL  Gen.,  for 
the  State. 

FEB  CUBIAM.    Judgment  afflnned. 


(UT  Oa.  »0) 


TYNER  T.  LEAKB. 


(Supreme  Court  of  Georgia.    June  1,  1903.) 

GBRTIORARI    TO    JUSTICB^ANSWER— DIS- 
UISSAU 

1.  The  petition  for  certiorari  presented  to  tbe 
court  below  contained  no  legally  sufflcient  aa- 
signment  of  error  save  one  to  the  effect  that 
the  verdict  therein  complained  of  was  contrary 
to  law  and  the  eTidence;  and,  as  the  answer 
of  the  magistrate  in  whose  coyrt  the  trial  was 
had  neither  adopted  as  correct  the  brief  of  eri- 
dence  incorporated  in  the  petition  nor  set 
forth  the  evidence  which  was  utrodaced  at  the 
ti-inlj  and  as  no  steps  were  taken  by  the  plain- 
tiff m  certiorari  to  have  the  magistrate'a  an- 
swer perfected,  tbe  case  was  ripe  for  dismissal 
when  called  for  a  hearing  in  the  superior  ooatt. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  Ooanty; 
W.  H.  Felton,  Jr,  JudgA. 
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Artlon  bjT'  H.  O.  iLeake,  administrator, 
against  O.  D.  Tyner.  Judgment  for  plain- 
tiff, and  defendant  brought  certiorari.  From 
an  order  dismissing  the  writ,  defendant 
brings  error.    Affirmed. 

M.  Felton  Hatcher  and  Gnerry  &  Ha^l,  for 
plaintiff  In  error.  Hardeman,  DrtIb,  Turner 
&  Jones,  and  B.  P.  Johnston,  for  defendant 
In  error. 

SIMMONS,  0.  J.  It  appears  from  the  rec- 
ord in  this  case  that  the  defendant  In  error 
cansed  a  summons  of  garnishment  to  be 
served  upon  the  Southern  Railway  Company, 
calling  upon  it  to  answer  as  to  Its  Indebted- 
ness, If  any,  to  George  D.  Tyner;  that  the 
garnishment  was  dissolved  by  his  giving  bond 
and  security,  as  provided  for  by  statute; 
that  the  case  was  tried  before  a  jury  In  the 
justice's  court  from  wliich  the  sununons  is- 
sued, and  that  their  verdict  was  adverse  to 
blm.  It  further  appears  that  he  sued  out  a 
writ  of  certiorari,  but,  owing  to  the  fact  that 
his  petition  did  not  disclose  that  he  had  dis- 
solved the  garnishment  by  giving  bond  and 
security,  the  proceedings  were  dismissed  <m 
motion  of  the  defendant  In  certiorari,  and 
that  he  (Tyner)  subsequently  undertook  to 
renew  the  suit  by  presenting  to  the  superior 
court  a  second  petition  for  certiorari,  which 
was  duly  sanctioned. 

The  complaint  presented  by  the  bill  of  ex- 
ceptions is  tliat  the  court  below  erred  in 
again  dismissing  the  case  on  motion  of  coun- 
sel for  the  defendant  in  certiorari.  One  of 
the  grounds  of  tbis  motion  was  that  the 
petition  for  certiorari  failed  to  "point  out 
any  error  with  sufficient  particularity,  •  •  • 
or  put  the  court  on  notice  of  what  issue  was 
made  and  tried  In  the  justice  court"  The 
first  assignment  of  error  made  In  the  petition 
Is  that  counsel  for  Tyner  was  not  permitted 
to  ask  him,  while  testifying  as  a  witness,  a 
certain  question;  but  no  attempt  to  inform 
the  court  as  to  what  facts  were  thus  sought 
to  be  elicited  is  made.  This  assignment  of 
error  is  wholly  without  merit.  BIgby  v.  War- 
nock,  115  Ga.  886,  41  S.  E.  622,  57  L.  R.  A. 
754;  Freeman  v.  Mencken,  115  Ga.  1017,  42 
S.  Xj.  369.  Another  assignment  Is  that  Tyner, 
while  on  the  stand  as  a  witness,  was  com- 
pelled to  answer,  over  objection  of  his  coun- 
sel, a  certain  question  propounded  by  coun- 
sel for  the  (^poslte  party.  What  this  objec- 
tion was  Is  not  disclosed,  nor  Is  the  answer 
of  the  witness  set  forth.  Such  an  assignment 
of  error  cannot  be  considered  by  a  revlow- 
Ing  court,  as  has  been  repeatedly  held. 

The  petition  for  certiorari  also  sets  forth 
the  complaint  that  "the  jury  erred  in  find- 
ing said  verdict  holding  the  said  sum  In  the 
hands  of  the  garnishee  subject  to  the  execu- 
tion of  the  said  plaintiff,  because  the  an- 
swer of  the  said  garnishee  showed  that  the 
sum  so  in  its  hands  was  for  the  <!ally  and 
monthly  wages  of  your  petitioner,  and  the 
evidence  in  the  case  showed  that  said  wages 


were  not  subject  to  the  process  of  gamlsb- 
ment"  The  merits  of  this  complaint  can- 
not be  determined,  since  the  answer  of  the 
magistrate  neither  adopts  as  correct  the 
brief  of  evidence  Incorporated  in  the  petition 
nor  discloses  what  evidence  was  introduced 
at  the  trial  in  his  court  On  the  contrary, 
the  only  reference  to  the  evidence  made  in 
the  answer  was  as  follows:  "Respondent 
also  B.akB  that  his  statement  of  the  evidence 
given  In  his  answer  to  the  first  certiorari 
be  used  In  this  answer,  as  he  cannot  more 
satisfactorily  recall  said  testimony,  and  he 
believes  the  evidence  therein  stated  Is  true, 
in  substance,  as  he  is  generally  careful  In  re- 
citing evidence  in  his  answers."  The  mag^ls- 
trate  did  not  attach  as  an  exhibit  any  docu- 
ment purporting  to  show  what  was  "his 
statement  of  the  evidence  given  in  his  an- 
swer to  the  first  certiorari."  This  being  so, 
his  answer  to  the  second  writ  of  certiorari 
served  upon  him  was,  in  the  respect  just 
Indicated,  fatally  defective,  and  the  plaintiff 
in  certiorari  should  have  taken  the  proper 
steps  to  have  the  magistrate's  answer  per- 
fected. "An  Incomplete  answer  to  a  writ  of 
certiorari  can  be  perfected  only  In  the  event 
the  party  dissatisfied  with  such  answer  com- 
piles with  the  requirements  of  Glv.  Code,  § 
4647,  as  to  specifying  lu  writing  the  defects 
therein,  and  giving  to  the  opposite  party  due 
notice  of  the  exceptions  taken  thereto  be- 
fore the  case  is  called  for  a  hearing  in  the 
superior  court"  Ford  v.  Toomer,  116  Ga. 
795,  43-  S.  B.  45.  And  to  the  same  effect, 
see  Stoner  t.  Maglns,  116  Ga.  797,  43  S.  E. 
45.  No  effort  whatever  appears  to  have  been 
made  by  the  plaintiff  in  certiorari  to  comply 
with  the  provisions  of  the  section  of  the  code 
just  cited. 

We  find  in  tb»  bill  of  exceptions  what  pur- 
ports to  t>e  a  copy  of  the  answer  which  the 
magistrate  made  to  the  first  writ  of  certiorari 
sued  out  by  Tyner.  The  bill  of  exceptions 
does  not,  however,  furnish  any  explanation 
as  to  how  this  copy  came  to  be  improperly 
incorporated  in  it  His  honor  could  not, 
with  propriety,  have  treated  the  original 
document  from  which  this  copy  was  made 
as  constituting  a  part  of  the  answer  which 
the  magistrate  made  to  the  second  writ  of 
certiorari,  for  the  reason  that  the  identifica- 
tion of  tliis  document  as  that  to  which  he 
referred  would  necessarily  have  tp  depend 
entirely  upon  extrinsic  proof,  which  could  not 
properly  be  received  In  the  absence  of  ex- 
ceptions to  the  magistrate^  answer  filed  be- 
fore the  case  was  called  in  the  superior  court 
for  a  hearing.  There  Is  no  hint  in  the  bill  of 
exceptions  that  counsel  tat  the  defendant  in 
error  agreed  that  the  document  just  mention- 
ed should  be  regarded  by  the  judge  as  form- 
ing a  part  of  the  answer,  nor  does  it  appear 
that  he  treated  this  document  as  that  to 
which  the  answer  referred.  Certainly,  with- 
out the  consent  of  the  defendant  In  error,  the 
judge  had  no  right  to  consider  this  document 
at  all  In  passing  upon  the  motion  to  dismiss. 
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and  it  la  not  to  be  preanmed  that  he  did  ao. 
"At  the  hearing  of  a  certl(»firl  in  the  snpeiior 
court  nothing  can  be  considered  by  the  Judge 
but  the  petition  and  the  answer"  (Gildea  v. 
Hill,  115  Oa.  136,  41  S.  B.  492),  unless  both 
parties  agree  that  the  court  may'  consider 
facts  not  appearing  In  the  record  (Bamett 
V.  Tant,  115  Ga.  659,  42  S.  B.  65),  notwith- 
standing the  Judge  may  have  private  knowl- 
edge concerning  facts  not  therein  disclosed. 
See,  in  this  connection,  Cramer  t.  Trultt,  113 
Ga.  970,  39  S.  E.  459,  and  the  case  of  Scrog- 
gins  T.  State,  55  6a.  380,  which  is  cited  ap- 
provingly and  followed. 

The  motion  to  dismiss  also  called  into 
question  the  right  of  the  plaintiff  in  certiorari 
to  renew  the  action  in  the  superior  court  by 
presenting  wltliln  six  montlis  after  its  dis- 
missal in  that  court  a  second  petition;  bat, 
as  this  petition  contained  no  assignment  of 
error  which  could  be  considered,  the  case 
should  have  been  dismissed,  irrespective  of 
whether  the  motion  did  or  did  not  present 
other  grounds  npon  wlilch  a  Judgment  of 
dismissal  could  be  based. 

Judgment  aflSrmed  by  five  Justlcea. 


(US  Ga.  5g) 

CHAPMAN  y.  STATO. 
(Supreme   Court   of   Georgia.    May  80,   1903w) 

CRIMINAL   I.A.W— NEW   TRIAI.-BUROIiAHT— 

EVIDBNCB. 

1.  Objectlou  that  a  sentence  imposed  in  a 
criminal  case  is,  for  any  reason,  Illegal  or  ir- 
regular, cannot  be  made  the  ground  of  a  mo- 
tion for  a  new  trial. 

2.  The  evidence  authorized  the  verdict,  and 
there  was  no  error  committed  at  the  trial  which 
required  the  granting  of  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Snperlor  Codrt,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Bud  Chapman  was  convicted  of  burglary, 
and  brings  error.    Affirmed. 

John  B.  Cooper  and  W.  0.  lAne,  for  plain- 
tiff in  error.  Wm.  Brunson,  Sol.  Gen.,  for  the 
State. 

COBB,  J.  Chapman  waa  convicted  of  the 
offense  of  burglary,  and  assigns  error  upon 
the  refusal  of  the  court  to  grant  him  a  new 
trial. 

1.  In  five  grounds  of  the  motion  for  a  new 
trial,  objections  are  made  to  the  character  of 
the  sentence  imposed  by  the  court  Objec- 
tions to  a  sentence  cannot  be  properly  made 
grounds  of  a  motion  for  a  new  trial.  If 
there  baa  been  a  lawful  verdict  of  conviction 
render^  in  a  criminal  case,  an  error  com- 
mitted by  the  Judge  in  the  Imposition  of  the 
sentence  will  be  no  sufficient  reason  for  set- 
ting aside  the  verdict  and  trying  the  accused 
again  upon  the  question  of  his  guilt  or  in- 
nocence. Such  being  the  case,  of  course  the 
objection  should  not  be  set  forth  in  a  motion 
for  a  new  trial,  which  is  the  remedy  given  to 

f  L  8«a  Criminal  Law,  voL  U,  Cant  Dig.  i  lt9X. 


the  accused  tot  determining  whether  any  er- 
ror has  been  committed  prior  to  the  verdict 
which  would  require  another  trial.  See  Bur- 
gamy  V.  State,  114  Ga.  852,  40  S.  BL  991  (2). 
and  case  cited. 

2.  The  evidence  authorized  the  verdict 
The  charge  of  the  Judge  fairly  submitted  the 
case  to  the  Jury,  and  no  sufficient  reason  lias 
been  shown  why  a  new  trial  ahoold  liave 
been  granted. 

Judgment  affirmed  by  five  Joaticea. 


CUS  Oa.  K) 
BOBINSON  V.  STATa 

(Supreme   Court  of   Georgia.    May   80,    1908.) 

ASSAULT  WITH  INTENT  TO   ICAFB-INDICT- 

MKNT. 
1.  An  indletment  which  chargea  the  accnaed 
"with  the  offense  of  assault  with  intent  to 
rape,"  for  that  he.  on  a  named  date^  in  a  des- 
ignated county,  'then  and  there  unlawfully 
and  with  force  and  arms  in  and  upon  [a  named 
female]  •  •  •  violently,  feloniously,  and 
forcibly  did  make  au  assault,  with  Intent  her 
the  said  [female]  then  and  there  forcibly  and 
against  her  will  to  feloniously  ravish. and  car- 
nally know,"  is  not  demurrable  upon  the 
ground  that  it  "does  not  allege  any  offense  un- 
der the  laws  of  Georgia,"  nor  "because  it  does 
not  allege  any  overt  act  that  the  defendant  did, 
going  to  show  that  he  Intended  to  commit  the 
crime  of  rape." 

(Syllabus  by  the  Court) 

Elrror  from  Superior  Court,  Gwinnett  Oonn- 
ty;   R.  B.  Russell,  Judge. 

Cliff  Robinaon  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

John  R.  Cooper  and  Oscar  Brown,  for  plain- 
tiff in  error.  0.  H.  Brand,  SoL  Gen.,  for  the 
State. 

PER  CURIAM.    Judgment  affirmed. 

LIJMPEIM,  P.  J.,  absent  on  account  of  sick- 
ness. 


017  Oa.  714) 


JINKS  V.  STATE. 


(Supreme  Court  of  Georgia.    May  80.   1908.) 

CRIMINAL  LAW— NEW  TRIAL-NSWLT  DISCOV- 
ERED BVIDENCB— EXTRAORDI- 
NARY MOTION. 

1.  Newly  discovered  evidence  which  la  mere- 
ly cumulative  of  that  of  the  existence  of  which 
tnc  party  making  a  motion  for  a  new  trial 
knew  when  the  case  was  tried,  and  which  be. 
apparently,  by  tiie  exercise  of  ordinary  dili- 
gence, might  have  procured,  but  did  not  in- 
troduce, is  not  cause  for  a  new  trial,  even  in 
an  ordinary  motion  thvefor,  and  certainly  can 
afford'  no  ground  upon  which  to  base  an  extraor- 
dinary motion. 

2.  In  a  motion  for  a  new  trial,  a  ground  which 
is  not  verified  by  the  trial  judge  cannot  b« 
considered. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gwinnett  Oaaa- 
ty;   R.  B.  Russell,  Judge. 

M.  W.  Jinks  was  convicted  of  crime,  sad 
toings  error.    Affirmed. 
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Brown  &  Cooper,  M.  I*  Hutchlns,  and  N. 
L.  Hutchlns,  Jr.,  for  plaintiff  In  error.  01 
H.  Brand,  Sol.  Oen.,  for  the  State. 

FISH,  J.  The  plainttS  In  error,  Jlnka,  was 
trlod  for,  and  convicted  of,  the  offense  of 
seduction.  He  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  brought 
the  case  to  this  court,  where  the  Judgment  of 
the  lower  court  was  affirmed.  Jinks  t.  State, 
114  Ga.  430,  40  S.  £.  320.  Subsequently  there 
was  another  motion  for  a  new  trial,  which 
was  made,  heard,  and  refused  in  vacation, 
and  the  case  again  brought  to  this  court, 
where  it  was  held  that  the  motion  was  a 
mere  nullity,  and  the  Judge  of  the  superior 
court  erred  in  taking  Jurisdiction  of  the  same. 
Jinks  T.  State,  115  Oa.  243,  41  S.  E.  580. 
Jinks  then  at  a  regular  term  of  the  trial  court 
made  another  motion  for  a  new  trial,  based 
upon  evidence  alleged  to  have  been  discov- 
ered since  his  original  motion  for  a  new  trial 
was  finally  disposed  of.  This  motion  was 
likewise  overruled  by  the  trial  Judge,  and 
the  Judgment  overruling  the  same  Is  now 
before  us  for  review. 

1,  The  first  ground  of  this  motion  is  that 
the  movant  has  learned  since  his  first  mo- 
tion for  a  new  trial  was  overruled,  and  the 
Judgment  of  the  lower  court  affirmed  by  the 
Supreme  Court,  that  he  can  prove  that  "the 
person  alleged  to  have  been  seduced  by  htm 
was  not  a  virtuous  unmarried  female,  at  the 
time  of,  and  for  some  time  previous  to,  said 
alleged  seduction."  In  this  ground  of  the 
motion  it  is  alleged  that  he  can  prove  this 
by  proving:  (1)  By  a  witness  named  Mayes, 
that. he  had  carnal  knowledge  of  the  alleged 
'  victim  of  seduction  prior  to  the  date  of  the 
alleged  seduction,  and  can  prove  that  prior 
to  that  time  Mayes  received  from  her  two 
letters  indicating  that  she  was  not  a  virtuous 
woman;  (2)  by  three  named  witnesses,  that 
she,  on  the  night  of  a  day  prior  to  the  al- 
leged seduction,  at  midnight,  left  a  dwelling 
house  In  which  vlsitcrrs  were  assembled,  and 
went  to  the  kitchen  with  the  movant,  and 
remained  there  with  him  alone  until  about 
daylight,  it  being  dark  in  the  kitchen;  (3) 
by  a  witness  named  Dyer,  that  on  a  night  be- 
fore the  alleged  seduction  he  and  the  woman 
alleged  to  have  been  seduced  left  a  house  in 
which  a  party  of  people  were  assembled,  and 
went  out  into  the  darkness  together,  some 
distance  from  the  house,  and  remained  there 
by  themselves  for  about  half  an  hour,  and 
that  Dyer  was  engaged  to  be  married  to  her 
prior  to  the  alleged  seduotlon,  and  had  fre- 
quently hugged  and  kissed  her;  (4)  by  three 
other  named  witnesses,  that  a  man  named 
Love,  before  the  alleged  seduction,  was  seen 
by  them  bugging  her,  and  taking  other  liber- 
ties with  her  person.  Granting  that  the 
movant  did  not  know,  and  could  not,  by  the 
exercise  of  ordinary  diligence,  have  known, 
until  after  his  original  motion  for  a  new  trial 
had  been  finally  disposed  of,  that  these  wit- 
nesses would  testify  aa  be  now  claims  and 


they  now  swear  they  will,  still  this  ground 
Is  wholly  insufficient  to  support  an  extraor 
dinary  motion  for  a  new  trial.  It  would 
not  even  be  sufficient  to  support  an  ordinary 
motion  for  a  new  trial  in  the  present  case. 
The  mere  fact  that  a  person  convicted  of  a 
crime  after  his  trial  discovers  that  he  can 
prove  a  fact  material  to  his  defense  by  a 
certain  witness  or  witnesses,  and  that  he 
could  not,  by  the  exercise  of  ordinary  dili- 
gence, have  discovered  this  before  his  con- 
viction, is  not  sufficient  to  authorize  the  grant 
of  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence.  It  is  not  the  discovery 
of  new  witnesses,  but  the  discovery  of  new 
evidence,  the  materiality  of  which  is  suffi- 
cient to  probably  produce  a  different  result 
upon  another  trial  of  the  case,  which  au- 
thorizes the  grant  of  a  new  trial.  "To  render 
alleged  newly  discovered  evidence  available 
as  cause  for  a  new  trial,  It  should  appear 
that  the  evidence  Itself  is  newly  discovered, 
not  merely  that  certain  named  witnesses  by 
whom  the  facts  can  be  proved  were  tmknown 
until  after  the  trial"  Burgess  v.  State,  03 
Ga.  304,  20  S.  E.  331.  Beginning  with  Bob- 
erts  V.  State,  3  Ga.  310,  It  has  been  repeated- 
ly held  by  this  court'  that  newly  discovered 
evidence  which  is  merely  cumulative  (that 
is,  tending  to  establish  a  fact  in  relation  to 
which  there  was  evidence  ui>on  the  trial) 
is  not  good  cause  for  a  new  trial.  Certainly, 
then,  the  discovery  of  evidence  which  is  sim- 
ply cumulative  of  that  of  the  existence  of 
which  a  party  knew  when  the  case  was  tried, 
and  which  he  might  then  have  Introduced, 
cannot  be  a  good  ground  for  a  new  trial.  In 
the  latter  case  the  movant  for  a  new  trial 
stands  in  the  attitude  of  having,  upon  the 
trial  of  the  case,  voluntarily  refrained  from 
proving  the  fact  which  he  in  his  motion  for 
a  new  trial  seeks  another  opportunity  to 
prove.  He  .had  witnesses  within  his  reach 
by  which  he  might  have  established  the  fact, 
but  did  not  introduce  them,  and  yet  claims 
the  right  to  a  new  trial  because,  since  the 
rendition  of  the  verdict  against  him,  he  has 
discovered  other  witnesses  by  whom  he  can 
prove  the  same  fact  Clearly,  such  a  movant 
Is  not  entitled  to  a  new  trial  upon  such  a 
ground.  As  we  read  the  record,  such  Is  the 
position  which  the  plaintiff  in  error  occupies 
in  this  case.  If  the  disgusting  statements  of 
the  accused  upon  the  trial  of  the  case  as  to 
the  conduct  and  conversation  of  his  alleged 
victim  were  true,  it  ought  not  to  have  been  a 
difficult  matter  for  him  to  have  procured  evi- 
dence showing  her  abandoned  and  depraved 
character  and  utter  want  of  chastity.  Be- 
sides, in  his  statement  to  the  Jury,  he  said 
that  Mayes,  Dyer,  Love,  "and  others"  had 
told  him  that  they  bad  had  sexual  Inter- 
course with  her;  and  yet  he  offered  no  wit- 
ness to  prove  that  she  was  not  a  virtuous 
woman  prior  to  the  time  that  he  had  carnal 
knowledge  of  her  person,  nor  anything  what- 
ever in  his  defense  except  his  own  state- 
ment   His  excuse  now  for  not  having  in> 


Digitized  by 


Google 


816 


44  SOUXBEASTBBN  RBPORTEB. 


fO«. 


trodnced  Mayes  and  Dyer  as  witnesses  In  his 
behalf  Is  that  they,  when  brought  to  court 
under  subpoenas  Issued  at  his  instance,  told 
his  counsel  that  they  knew  nothing,  and.  If 
placed  upon  the  stand,  would  do  the  de- 
fendant more  barm  than  good;  but  he  offers 
no  excuse  whatever  tor  not  having  tntro- 
dticed  Love  and  the  "others"  who  had  told 
him  that  they  had  had  carnal  knowledge  of 
the  woman  In  question.  So  It  Is  evident  that 
the  alleged  fact  which  the  movant  seeks  now 
an  opportunity  to  prove  is  not  a  fact  newly 
discovered  by  him,  but,  on  the  contrary,  If' 
he  Is  to  be  believed,  It  was  well  known  to 
him  at  the  time  of  his  trial.  According  to 
the  statement  that  he  made  to  the  Jury  which 
convicted  him,  he  knew  then  as  well  as  he 
knows  now  that  the  woman  alleged  to  have 
been  seduced  by  him  was  not  virtuous  at 
the  time  of  the  alleged  seduction,  and  knew 
of  other  witnesses  to  this  fact  besides  Mayes 
and  Dyer.  He  may  have  discovered  since 
his  other  motion  toe  a  new  trial  was  over- 
ruled other  means  by  which  to  prove  this 
fact  than  those  which  were  available  to  him 
at  the  time  of  his  trial,  or  at  the  time  his 
original  motion  was  heard  and  overruled, 
but  he  falls  In  this  present  motion  to  show 
that  he  knew  of  no  witnesses  by  which  he 
could  prove  this  fact  until  after  his  first  mo- 
tion was  decided  against  him;  and  his  state- 
ment upon  his  trial,  If  credible,  clearly  shows 
that  he  then  knew  of  witnesses  other  than 
those  be  now  produces  by  whom  he  might 
have  shown  this  fact.  So,  even  if  his  mo- 
tion for  a  new  trial  were  an  ordinary  one, 
duly  made,  he  would  not  be  entitled  to  a 
Judgment  In  his  favor  on  the  ground  which 
we  have  been  considering.  Much  less  is  he 
entitled  to  such  a  Judgment  on  a  so-called  ex- 
traordinary motion.  Irrespective  of  what  we 
have  said  above,  this  motion,  if  tested  by  the 
standard  for  extraordinary  motions  for  new 
trials  set  up  in  Cox  v.  Hillyer,  65  Ga.  S7, 
will  be  found  to  contain  nothing  extraor- 
dinary. It  was  there  held:  "The  extraor- 
dinary motions  or  cases  contemplated  by  the 
statute  are  such  as  do  not  ordinarily  occur 
in  the  transaction  of  human  affairs,  as  when 
a  man  has  been  convicted  of  murder,  and  It 
afterwards  appears  that  the  supposed  de- 
ceased Is  still  alive,  or  where  one  Is  con- 
victed on  the  testimony  of  a  witness  who 
is  subsequently  found  guilty  of  perjury  In  giv- 
ing that  testimony,  or  where  there  has  been 
some  providential  cause,  and  cases  of  like 
character."  We  apprehend  that  it  is  an  or- 
dinary occurrence  for  a  witness  subpoenaed 
by  the  defendant  in  a  seduction  case  for  the 
purpose  of  proving  that  the  witness,  from 
his  personal  experience,  knows  that  the  wom- 
an Involved  in  the  case  was  not  virtuous 
at  the  time  of  the  allied  seduction,  to  seek, 
by  evasive  and  misleading  statements,  not 
made  under  oath,  to  avoid  the  embarrass- 
ment and  humiliation  of  being  placed  upon 
the  stand  and  publicly  interrogated  upon  the 
subject,  and  that  it  la  not  extraordinary  for 


such  a  witness,  if  he  ia  a  friend  of  the 
defendant,  to  be  persuaded,  after  tiie  latter 
has  been  convicted  and  sentenced  to  a  lone 
term  In  the  penitentiary,  to  make  an  affidavit 
in  support  of  his  motion  for  a  new  trial. 

2.  The  other  ground  of  this  motion,  In  re- 
lation to  the  alleged  newly  discovered  dis- 
qualification of  one  of  the  Jurors  who  tried 
the  case,  cannot  be  considered,  as  it  is  not 
duly  certified  by  the  trial  Judge,  but,  on  the 
contrary,  Is  effectually  disposed  of  by  bim 
In  a  note,  which  shows  that  this  g^round  was 
known  to  the  defendant  and  his  counsel, 
and,  in  effect,  waived  by  tbem,  at  the  bear- 
ing of  the  first  motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cuiTing,  except  LTIMPKIN,  P.  J,  absent  on 
account  of  sickness. 


CU8  Ga.  66) 
MONAHAN  et  al.  t.  STATB. 
(Supreme  Court  of  Georgia.    May  SO,  1908.) 

KEBPINQ    GAMING    HOUSB— INSTRUCTIONS. 
1.  The  fact  that  the  court,  upon  the  trial  of 
one  indicted  for  and  convicted  of  the  offense  of 
keepint;  and  maintaining  a  gaming  honse,  char- 

fed  thn  jury  that  they  would  be  authorised  to 
nd  the  accused  guilty  if  they  believed,  beyond 
a  reasonable  doubt,  that  he  knowingly  permit- 
ted persons  to  come  together  in  a  room  or  place 
occupied  by  him  and  play  for  money  or  other 
thing  of  value,  at  any  game  or  device  for  the 
hazarding  of  money  or  other  thing  of  value, 
was  not  cause  for  a  new  trial,  when  the  evi- 
dence demanded  a  verdict  of  guilty  of  the  of- 
fense cliarged. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  Comi- 
ty; Pope  Barrow,  Judge. 

Jack  Monahan  and  others  were'  convicted 
of  keeping  a  gaming  house,  and  Ixiag  error. 
Affirmed. 

Robt  L.  Coldlng,  for  plaintiff  In  error.  W. 
W.  Osborne,  Sol.  Gen.  for  the  State. 

FEB  CURIAM.    Jndjrment  affirmed. 


(US  Oa.  83) 
McLEOD  T.  STATE. 

(Supreme  Court  of  Georgia.    May  80,  1903.) 

VAQRANCY— BVIDENCB. 

1.  ^ere  was  positive  testimony  that  the  de- 
fendant had  no  property  to  support  her,  was 
able  to  work,  and  wandered  and  strolled  about 
In  idleness;  and,  while  conflicting,  the  evidence 
was  snfilcieut  to  support  a  conviction  for  va- 
grancy.    Pen.  Code  1895,  {  453. 

(Syllabus  by  the  Court) 

Error  from  City  (Tourt  of  Ametlcns:  O.  R. 

Crisp,  Judge. 

Susie  McLeod  was  convicted  of  vaprancy, 
and  brings  error.    Affirmed. 

J.  R.  Williams,  for  plaintiff  in  error.  J.  A. 
Ansley,  Jr.,  for  the  State. 

LAMAR,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  LTIMPKIN,  P.  J., 
absent  on  account  of  sickness. 
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BMIOTH  y.  STATB. 


(Supreme  C!onrt  of  Georgia.    Mar  80,  1908.) 

CRIUINAI.  LAW— ATTENDANCB  OF  WITNESSBS 

—HOMICIDE— DYING  DECLARATIONS 

-INSTROCTIONS. 

1.  The  Constitution,  in  guarantying  that  a  de- 
fendant Bhall  have  compulsory  process  to  com- 
pel the  attendance  of  his  witnesses,  does  not 
guaranty  their  attendance,  nor  more  than  ordi- 
nary diligence  in  serving  a  subpoena. 

2.  It  was  not  error  to  charge  that  it  was  for 
the  court,  in  the  first  instance,  to  determine 
whether  the  preliminary  proof  was  sufficient  to 
admit  the  dying  declaration,  •  with  instruction 
that  this  ruling  was  not  conclusive  on  the  jury, 
who  must  be  satisfied  from  the  evidence  that 
the  statement  was  actually  made  in  the  article 
of  death,  and  when  the  defendant  was  conscious 
of  his  coDdition. 

8.  It  was  not  error,  under  the  proved  facts, 
to  charge  on  the  law  of  mutual  combat  and 
voluntary  manslanghter. 

(Syllabus  by  the  ^ort) 

E<rror  from  Superior  Court,  Bibb  County  ; 
W.  H.  Felton,  Jr.,  Judge. 

Henry  Smitb  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

John  R.  Cooper  and  Herman  Brasch,  for 
plaintiff  in  error.  Wm.  Brunson,  Sol.  Gen., 
for  the  State. 

LAMAB,  J.  1.  The  defendant  bad  been 
convicted,  and  a  new  trial  granted  because 
of  the  absence  of  a  witness.  It  appeared  on 
the  second  trial  that  the  officers  bad  made 
diligent  search  In  the  county  of  the  witness' 
residence,  and  were  unable  to  flud  him;  that 
bis  family  stated  that  he  had  fled  shortly 
before  the  second  trial  In  order  to  escape  ar- 
rest  under  a  warrant  charging  him  with  a 
criminal  otFense;  and  that  bis  whereabouts 
were  unknown.  The  discretion  of  the  trial 
Judge  In  refusing  a  continuance  because  of 
the  absence  of  such  witness  will  not  be  In- 
terfered with.  The  Constitution  provides 
that  a  defendant  shall  have  compulsory  pro- 
cess to  obtain  the  testimony  of  bis  own  wit- 
nesses, but  does  not  guaranty  more  than  or- 
dinary diligence  on  the  part  of  the  officers, 
nor^that  they  shall  serve  a  Witness  who  con- 
ceals himself.  Civ.  Code  1895,  {  5702;  Rob- 
erts V.  State,  94  Oa.  72,  21  S.  B.  132. 

2.  The  judge  charged  the  jury  that  It  was 
for  the  court.  In  the  first  Instance,  to  deter- 
mine whether  the  preliminary  proof  was  suf- 
ficient to  admit  dying  declarations,  but  that 
this  ruling  was  not  binding  upon  them,  and 
that  tbey  must  be  satisfied  that  the  state- 
ment was  actually  made  by  the  deceased, 
and  that  he  was  In  the  article  of  death  and 
conscious  of  bis  condition  at  the  time  of 
making  sucb  declaration.  This  was  not  er- 
ror. Pen.  Code  1895,  }  1000;  Dumas  T.  State, 
02  Ga.  68. 

3.  It  was  not  error  to  charge  the  law  of 
mutual  combat  and  voluntary  manslanghter. 
From  the  defendant's  statement.  It  appeared 
that  the  deceased  had  a  pistol,  cursed  the 
defendant,  and,  In  the  assault  which  fol- 
lowed, the  defendant  fired  and  killed  bis  a«- 
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sallant  It  was  (or  the  jury  to  determine 
whether,  tmder  all  the  circumstances,  the 
killing  was  murder,  voluntary  manslaughter, 
or  justifiable  homicide.  Pen.  Code  1895,  { 
65.  From  the  state's  evidence.  It  appeared 
that  the  deceased  made  an  assault  upon  the 
accused  and  cursed  him,  and  Immediately 
thereafter  the  accused  followed  and  shot  the 
deceased  from  behind.  It  was  not  error  for 
the  court  to  submit  to  the  jury  the  question 
whether  this  conduct  on  the  part  of  the  ac- 
cused was  In  the  beat  of  passion  on  account 
of  the  previous  assault,  or  the  result  of  mal- 
ice, showing  an  abandoned  and  malignant 
heart 

4.  There  was  no  error  In  the  charges  giv- 
en, the  verdict  is  supported  by  the  evidence, 
and  the  judgment  refusing  the  new  trial  la 
affirmed  by  five  Justices. 


(US  Oa.  82) 
HURST  V.  STATB. 
(Supreme  Court  of  Georgia.    May  80,  1906.) 

CRIMINAL    lAW— RBVIBW. 

1.  No  error  of  law  was  committed,  and  the 
evidence  authorized  the  verdict. 

(SylUbns  by  the  Court.) 

Error  from  City  Court  of  Dublin;  J.  8. 
Adams,   Judge. 

William  Hurst  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Hawkins  &  Weddington,  tor  plolntUI  In 
error.    O.  H.  Williams,  Sol.,  for  the  State. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  LUMPKIN, 
P.  J.,  absent  on  actennt  of  sickness. 


(118  Oa.  73) 
KNIGHT  V.  STATB. 
(Supreme  Coxxn  of  Georgia.    May  80,  1903.) 

CRIMINAL  LAW— RBVIKW. 

1.  No  error  of  law  was  complaiaed  of,  and 
the  evidence  authorized  the  verdict 
(Syllabus  by  the  Court) 

Error  from  City  Ckrart  of  Griffin;  B.  W. 
Hammond,  Judge. 

BUI  Knight  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  H.  Beck,  J.  J.  Flynt  and  T.  B.  Patter- 
son, for  plaintiff  In  error.  J.  D.  Boyd,  Sol., 
for  the  State. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  LUMPKIN, 
P.  J.,  absent  on  account  of  slcknesa. 


(lis  Ga.  17) 
GARY  V.  STATB. 
(Supreme  Court  of  Georgia.    May  80,  1903.) 

BBATINO   CHILD-IN8TRUCTI0NS-DESCRIF- 
TION  OF  OFFENSE. 

1.  Where  one  is  indicted,  under  section  708  of 
the  Penal  Code  of  1896,  for  cruelly,  unreason 
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ably,  and  malldonsly  beating  and  ill-treating 
a  child,  it  ia  error  for  the  judge,.  In  defining 
the  offense  to  the  jury,  to  omit  the  element  of 
unreasonableness;  and  it  ia  also  error  to  refuse 
a  legal  request  to  charge  that  unreasonableness 
is  an  e-ssentiai  element  of  the  crime. 
(Syllabus  by  the  Court) 

Error  from  Ci^  Court  of  Albany;  Ricb'd 
Hobbs,  Judge. 

Lewis  Gary  was  convicted  of  Ill-treating  a 
child,  and  brings  error.    Beversed. 

J.  J.  Hofmayer,  for  plaintiff  in  error.  John 
D.  Pope,  Sol.,  for  the  State. 

SIMMONS,  C.  J.  The  judge  charged  the 
Jury  that  the  elements  of  cruelty  and  malice 
were  necessary  to  make  out  the  case  against 
the  accused,  and  that  the  Jury  must  be  satis- 
fled  from  the  evidence  "that  the  child  was 
cruelly  and  maliciously  treated  by  the  de- 
fendant." He  refused  a  request  to  give  an 
instruction,  submitted  to  him  in  writing  be- 
fore be  began  bis  charge,  to  the  effect  that 
each  of  the  elements  of  cruelty,  unreason- 
ableness, aud  malice  entered  into  the  crime, 
and  must  be  proved  by  the  state.  Error  was 
assigned  on  the  charge  and  on  the  refusal  to 
charge.  The  charge,  as  given,  left  the  Jury 
free  to  find  a  verdict  of  guilty,  without  re- 
gard to  the  reasonableness  of  the  beating,  if 
cruelty  and  malice  were  present  Section  708 
of  the  Penal  Code  of  1895,  under  which  the 
accused  was  indicted,  makes  it  a  misdemean- 
or to  "cruelly,  unreasonably  and  maliciously 
beat  or  ill-treat  any  child,"  and  the  Indict- 
ment charged  tbat'^the  accused  did  "unlaw- 
fully, and  with  force  and  arms,  cr.uelly,  ma- 
liciously, and  unreasonably  beat  and  ill-treat" 
a  named  child.  Thus  it  will  be  seen  that 
the  request  to  charge  followed  the  language 
of  the  Code  and  of  the  indictment,  while  the 
charge  of  the  court  differed  from  both,  in 
that  it  omitted  "unreasonableness"  as  an  ele- 
ment of  the  crime.  Since  the  legislative  de- 
partment has  seen  fit  to  include  it  as  such 
an  element,  we  cannot  say  that  Its  omission 
was  immaterial.  It  is  made  an  essential 
element  by  the  Code,  and  the  Judge  erred  in 
omitting  it  from  bis  enumeration  of  such 
elements,  and  also  in  refusing  to  charge  as 
requested. 

Judgment  reversed  by  five  Justices. 


(118  Oa.  86) 


RAl   V.  BTRD. 


(Supreme  Court  of  Georgia.    May  80,  1908.) 

BAIL  TROVEK-JUDOMENT  FOR  DEFENDANT- 
VERDICT. 
1.  Property  having  been  levied  on,  the  plain- 
tiff broueht  bail  trover  against  the  officer,  giv- 
ing bond,  under  Civ.  Code  1895,  {  4606,  for 
the  forthcoming  of  the  property  to  answer  the 
judgment  in  the  case.  The  defendant  prevailed 
!o  the  suit,  aud  elected  to  take  a  money  verdict 
Held,  that  the  officer  had  only  a  qualified  inter- 
eat  in  the  property,  and,  where  it  was  worUi 
more  than  the  amount  of  the  fi.  fa.,  he  was  only 
entitled  to  recover  a  verdict  for  an  amount 
wfflcient  to  satisfy  and  discharge  the  execution 


under  wliicfa  the  levy  bad  been  made.    Holmes 
V.  Langston,  36  S.  E.  251,  110  Ga.  864  (2). 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Crawford 
County;  W.  H.  Felton,  Jr.,  Judge. 

Action  by  Jack  Ray  against  J.  E.  Byrd. 
Judgment  for  defendant,  and  plalntifl  brings 
error.    Reversed. 

R.  D.  Smith  and  Mathews  &  Riley,  for 
plaintiff  in  error.  W.  J.  Wallace,  for  defend- 
ant in  error. 

LiAMAR,  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  LUMPKIN,  P.  J, 
absent  on  account  of  sickness. 


(USGa.  isi 
DANIELS  V.  ITATB. 
(Supreme  Court  of  Georgia.    May  30,  1903w) 

CERTIORARI— EXCEPTIONS  TO  ANSWERr-FBTI- 
TION— CRIMINAL  LAW. 

1.  Exceptions  to  the  answer  to  a  writ  of  cer- 
tiorari must  specify  the  defects  therein. 

2.  Where  the  petition  for  certiorari  in  a  crim- 
inal case  sets  out  a  statement  alleged  to  have 
been  made  by  the  accused  upon  his  trial  in  the 
lower  court,  and  no  statement  of  the  accused  is 
contained  in  the  answer,  an  exception  that  the 
answer  does  not  reply  specifically  to  the  allega- 
tions of  the  petition,  in  that  it  does  not  set 
forth  such  statement,  is  suffldentlj;  specific  to 
require  a  fuller  response  to  the  petition. 

3.  The  evidence  demanded  a  finding  in  favoi 
of  the  traverse  to  the  answer. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Thomas  Coun- 
ty; R.  O.  Mitchell,  Judge. 

Hammond  Daniels  was  convicted  ot  ilio- 
gally  selling  liquors,  and  brings  error.  Re- 
versed. 

W.  C.  Snodgrass  and  Roscoe  Luke,  for 
plaintiff  in  error. .  W.  B.  Thomas,  Sol.  Gen., 
for  the  State. 


FISH,  J.  Hammond  Daniels  was  convict- 
ed in  the  county  court  for  unlawfully  selling 
malt  and  Intoxicating  liquors.  He  c&rried 
the  case  by  certiorari  to  the  superior  court, 
where,  to  the  answec  to  the  writ,  he  filed  the 
following  exceptions:  "First  because  the  tes- 
timony of  Charles  Davis,  one  of  the  wit- 
nesses in  the  trial  of  the  case  in  the  court 
below,  is  not  stated,  but  merely  the  Judge's 
deductions  therefrom;  second,  the  statement 
of  Hammond  Daniels  is  neither  glvoi  in  full 
nor  in  substance;  third,  because  the  said 
Judge  presiding  does  not  reply  to  the  allega- 
tions and  assignments  of  error  in  said  peti- 
tion for  certiorari,  that  the  same  may  be 
duly  presented  to  this  honorable  court; 
fourth,  because  said  answer  does  not  give  to 
this  court  a  full  and  complete  history  of  the 
case  as  tried  by  him,  that  the  same  may  be 
duly  presented  to  this  honorable  court" 
These  exceptions  were  overruled,  and  the  ac- 
cused excepted  to  the  ruling.  The  answer 
was  then  traversed,  and,  upon  the  triai  of 
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the  Issue  so  made,  the  Judge  found  against 
the  traverse.  Tbe  accused  also  excepted  to 
this  ruling.  The  certiorari  was  tben  heard 
and  overruled,  and  the  plaintiff  in  certiorari 
again  excepted. 

1.  The  Judge  of  the  superior  court  rightly 
overruled  the  first,  third,  and  fourth  excep- 
tions to  the  answer.  An  examination  of  the 
answer  shows  that  it  Is  not  subject  to  the 
first  exception.  The  third  exception  is  too 
general  and  Indefinite,  In  that  it  does  not 
point  out  wherein  the  answer  does  not  reply 
to  the  allegations  and  assignments  of  error 
in  the  petition  for  certiorari.  The  fourth 
exception  is  also  too  general  and  indefinite. 
It  does  not  point  out  wherein  tbe  answer  falls 
to  give  a  full  and  complete  history  of  the 
case.  While  the  answer  to  the  writ  of  cer- 
tiorari must  reply  specifically  to  the  allega- 
tions in  the  petition,  exceptions  to  the  an- 
swer must  not  only  be  in  writing,  but  must 
specify  the  defects  therein.  Civ.  Code  1896, 
{g  4646,  4647;  Franklin  v.  Kaufman,  65  Ga. 
260.  Apparently,  the  answer,  read  in  con- 
nection with  tbe  allegations  of  tbe  petition 
for  certiorari,  is,  save  as  to  tbe  defect  speci- 
fied in  the  second  exception,  sufficiently  full 
and  explicit 

2.  Tbe  only  reference  made  In  the  answer 
to  the  statement  of  the  accused  was  that 
"the  statement  of  the  defendant,  as  against 
positive  statements  under  oath,  was  not  con- 
sidered worthy  of  belief."  Tbe  i>etltIon  fully 
set  forth  what  was  claimed  to  be  the  state- 
ment of  the  accused.  We  think  that  the  sec- 
ond exception,  to  the  effect  that  the  answer 
did  not  set  out  any  statement  of  the  accused, 
was  sufficiently  specific,  and  should  have 
been  sustained,  and  tbe  Judge  of  the  county 
court  ordered  to  perfect  bis  answer  by  set- 
ting out  tbe  statement  of  tbe  accused.  What- 
ever may  have  been  tbe  opinion  of  tbe  coun- 
ty Judge  as  to  the  credit  to  be  given  to  tbe 
statement,  tbe  accused  bad  tbe  right  to  have 
that  question  passed  upon  by  tbe  Judge  of  the 
superior  court 

3.  One  of  the  grounds  of  the  traverse  was 
as  to  the  testimony  of  Henry  Kelly,  upon 
which  tbe  state  relied  for  a  conviction.  If 
tbe  testimony  of  this  witness  was  as  set 
out  In  the  answer,  it  was  amply  sufficient  to 
show  the  commission  of  tbe  offense  by  tbe 
accused.  On  tbe  other  hand,  if  bis  testimony 
was  as  set  out  in  tbe  petition  for  certiorari, 
which  tbe  traverse  alleged  truthfully  and 
fully  set  forth  his  testimony,  the  conviction 
was  unauthorized.  Vpoa  the  hearing  of  the 
traverse,  this  witness  testified  that  bis  tes- 
timony upon  the  trial  in  the  county  court 
was  correctly  set  out  in  tbe  petltioni  except 
in  two  particulars,  which  were  not  very  ma- 
terial, and  that  be  did  not  testify  as  set 
forth  in  the  answer.  Kelly  was  the  only 
witness  who  testified  upon  the  trial  of  the 
traverse,  and,  as  his  testimony  tben  given 
was  not  contradicted,  we  think  the  Judge 
erred  In  finding  against  the  traverse. 

Judgment  reversed  by  five  Justices. 


(lU  Oo.  68) 

BBOKBTT  T.  MAYOH,  ETC.,  OF  CITY  OP 
SAVANNAH. 

(Supreme  Court  of  Georgia.    May  30,  1903.) 

LICENSE— MONET   LENDERS— CONSTITUTIONAL 
LAW. 

1.  While  an  attorney  at  law  who  engages  in 
the  business  of  lending  money  is  subject  to  a 
lawful  monicipal  tax  imposed  upon  all  money 
lenders,  an  ordinance  which  seeks  to  tax  attor- 
neys at  law  who  lend  money,  withoat  taxing 
other  money  lenders,  is  violative  of  that  provi- 
siou  of  the  Constitution  which  requires  that 
"all  taxation  shall  be  uniform  upon  the  same 
class  of  Bobjecta." 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Chatham  Coun- 
ty; Pope  Barrow,  Judge. 

Isaac  Beckett  was  convicted  of  violating  an 
ordinance  of  the  city  of  Savannah,  and  brings 
error.    Reversed. 

W.  P.  La  Roche,  for  plaintiff  in  error.  Wm. 
Garrard,  and  W.  W.  Osborne,  for  defendant 
in  error. 

SIMMONS,  C.  J.  Error  is  assigned  on  the 
Judgment  of  the  Judge  of  the  superior  court 
of  Chatham  county  overruling  a  certiorari  to 
the  recorder's  court  of  the  city  of  Savannah. 
From  the  record  it  appears  that  tbe  plaintiff 
In  error  was  by  the  recorder  found  guilty  of 
a  violation  of  a  dty  ordinance  which  Is  as 
follows:  "Attorneys  at  law  who  advertise 
money  to  lend  or  in  any  other  way  engage  in 
the  business  of  money  lendmg,  whether  for 
dlents  or  not  shall  pay  a  tax  of  $75.00."  One 
of  tbe  contentions  of  the  accused  before  the 
recorder  and  In  tbe  superior  court  was  that 
the  ordinance  was  unconstitutional  and  in- 
valid, in  that  it  was  violative  of  paragraph 
1  of  section  2  of  article  7  of  tbe  Constitution 
of  Georgia,  which  provides  that  "all  taxation 
shall  be  uniform  upon  the  same  class  of  sub- 
jects." The  right  of  an  attorney  at  law  to 
practice  his  profession  does  not  Include  the 
right  to  engage  in  another  and  independent 
business.  If  an  attorney  at  law  engages  in 
the  business  of  lending  money,  be  is  as  much 
subject  to  taxation  on  such  business  as  are 
other  money  lenders  who  are  not  attorneys; 
and  it  may  be  competent  for  the  mayor  and 
aldermen  of  the  city  of  Savannah  to  treat  tbe 
advertising  of  money  to  lend  as  an  offer  to 
transact  tbe  business  of  money  lending,  and 
to  impose  a  tax  on  those  who  advertise  mon- 
ey to  lend,  or  otherwise  engage  in  tbe  busi- 
ness of  money  lending.  Conceding  that  this 
is  true,  and  that  the  city  authorities  had  this 
power,  the  ordinance  under  discussion  is  still 
illegal,  for  it  does  not  use  tbe  power  In  a 
lawful  manner.  That  tbe  requirement  of  our 
Constitution  as  to  uniformity  of  taxation  upon 
the  same  class  of  subjects  refers  to  such  a 
tax  as  this,  see  Mayor,  etc.,  of  Savannah  v. 
Weed,  84  Ga.  683,  685,  11  6.  B.  235,  8  Lu  R. 
A.  270.  While  an  attorney  at  law  who  en- 
gages in  a  business  not  a  part  of  bis  pro- 
fession may  be  subject  to  a  tax  imposed  upon 
all  engaged  in  such  business,  he  cannot  be 
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taxed  on  aach  business  merely  because  he  Is 
m .  attorney,  and  without  taxing  all  otben 
engaged  In  that  bualneas.  A  uniform  tax 
might  be  Imposed  upon  all  money  lenders, 
and  an  attorney  at  law  would  be  subject  there- 
to, but  attorneys  who  lend  money  cannot  be 
so  taxed  when  other  money  lenders  are  not 
This  court  has  repeatedly  held  that  this  kind 
of  tax  must  be  uniform  upon  all  business  of 
the  same  class.  Mutual  Reserve  Ass'n  t.  Au- 
gusta, 109  Ga.  78,  35  S.  E.  71,  and  cases  dted. 
Such  a  tax  cannot  be  Imposed  upon  certain 
particular  persons  engaged  In  a  business  with- 
out taxing  others  engaged  in  the  same  busi- 
ness. An  attorney  at  law  cannot  be  required 
to  pay  a  tax  for  lending  money,  and  to  take 
out  a  license  as  a  prerequisite  to  engaging  In 
that  bdsiness,  when  no  similar  burdens  are 
Imposed  upon  money  lenders  who  happen  not 
to  be  attorneys  at  law.  Sucb  a  classification 
of  those  who  advertise  money  to  lend  or  en- 
gage in  the  business  of  lending  money  is  not 
natural,  but  arbitrary  and  unreasonable,  and 
cannot  be  upheld.  The  ordinance  under 
which  the  plaintifF  in  error  was  convicted  was 
clearly  directed  at  those  money  lenders  who 
were  also  attorneys  at  law,  and  it  did  not  em- 
brace other  lenders  of  money.  The  ordinance 
was  unconstitutional  and  void,  and  should 
have  been  so  held  by  the  recorder,  and  it  was 
error  for  the  Judge  of  the  superior  court  to 
overrule  the  certiorari. 

Several  othor  questions  were  raised— among 
them,  that  the  case  should  have  been  dis- 
missed by  the  recorder  because  the  summons 
or  charge  was  Insufficient,  that  evidence  was 
Illegally  admitted,  and  that  there  was  no  evi- 
dence to  authorize  the  verdict.  With  these 
we  do  not  deal,  as  the  decision  above  made 
is  controlling  and  fully  disposes  of  the  case. 

Judgment  reversed  by  five  Justices. 


(US  QA.  42) 


liAMB  T.  STATB. 


(Sapreme  Court  of  Georgia.    May  SO,  1903.) 

HOUICIDB-INSTRUCTIONS— CONS^SSIONB— 
NEW  TRIAI- 

1.  The  instmctions  of  the  trial  court  as  to 
confessions  and  as  to  dying  declarations  were 
warranted  by  the  evidence,  and  stated  correct 
principles  of  law. 

2.  The  charge  on  the  subject  of  reasonable 
donbt  contained  no  error  sufficient  to  require 
the  grant  of  a  new  trial. 

3.  The  evidence  did  not  require  a  charge  on 
the  law  of  voluntary  manslaughter,  and  no  re- 
qnest  for  snch  a  charge  seems  to  have  been 
made. 

4.  The  court  below  committed  no  error  in 
overruling  the  motion  for  a  new  trial  on  the 
general  grounds, 

(Syllabus  by  the  Conrt.) 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  B.  D.  Evans,  Judge. 

Andrew  Lamb  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

John  R.  Cooper,  Jas.  A.  Thomas,  and  H. 
P.  Howard,  for  plaintiff  in  error.    Jos.  B. 


Pottle,  Sol.  Gen.,  and  Jna  0.  Hart,  Atty. 
Gen.,  for  the  State. 

PER  CURLAM.    Judgment  affirmed. 


(US  Qa.  60) 


PRICE  V.  STATB. 


(Sapreme  Conrt  of  Georgia.    May  SO,  1903.) 

ASSAULT— EVIDBNcnB. 

1.  A  finding  that  the  accused  was  guilty  of 
an  assault  was  fully  warranted  by  the  evi- 
dence, from  which  it  appeared  that  ne  entered 
the  bouse  of  the  prosecutrix,  notwithstanding 
he  had  been  repeatedly  told  by  her  not  to  come 
there,  and  began  to  cnrse  and  abuse  her;  that 
she  thereupon  "picked  np  a  bed  slat  or  door 
bar,  and  hit  him  two  licks  on  the  leg,  when 
be  grabbed  up  a  hoe  and  tried  to  hit"  her  a 
severe  blow;  and  that  he  was  prevented  from 
thns  inflicting  upon  her  a  grievous  battery  only 
by  reason  of  the  fact  that  another  man  present 
interposed,  and  "caueht  the  lick  with  a  chair." 
The  jury  might  well  have  reached  the  concln- 
sion  that,  in  view  of  the  provisions  of  section 
lOS  of  the  Penal  Code  of  1885,  the  prosecatrix 
was  justified,  because  of  the  opprobrious  words 
and  abusive  language  of  the  accused,  in  strik- 
ing him  as  she  did;  it  not  appearing  from,  the 
testimcmy  that  the  weapon  with  whidh  ahe 
struck  him  was  used  by  her  in  such  manner  ai 
to  inflict  upon  him  great  bodily  injury,  and  he, 
in  his  statement  to  the  jury,  making  no  pre- 
tense that  he  acted  in  self-defense,  but  relying 
wholly  upon  his  fiat  denial  that  he  made  any 
attempt  to  strike  her  with  ttie  hoe. 

(Syllabus  l>y  the  Court) 

Error  from  City  (3oart  of  SandersrUle;  P. 
R.  Taliaferro,  Judge. 

J.  W.  Price  was  convicted  of  aaaaalt,  and 
brings  error.    Affirmed. 

J.  A.  Robson,  for  plaintiff  hi  error.  J.  E. 
Hyman,  Sol.,  for  the  State. 

PER  GURLLM.    Judgment  affirmed. 


HILL  T.  ^ATB. 


(US  <}a.  a) 


(Supreme  Court  of  Georgia.    May  30,  1903.) 

WRIT   OF   ERROR— DISMISSAL— CRIHINAt.   L.AW 

—RECEPTION  OP  VERDICT- ABSENCE 

OF  ACCUSED. 

1.  Where  a  bill  of  ezcepClona  presents  for  de- 
termination several  questions,  some  of  wbic-h 
are  prematurely  brought  before  this  court,  but 
others  of  which  are  uot,  the  writ  of  error  will 
not  be  dismissed,  but  those  questions  wtUdi  are 
properly  here  will  be  adjudicated. 

2.  The  accused  was  out  on  bond,  and  at  the 
time  the  jury  were  ready  to  deliver  their  ver- 
dict he  had  volnntarily  absented  himself  from 
the  court.  His  counsel  offered  to  waive  Itis 
presence,  and  asked  that  the  verdict  be  receiv- 
ed and  published.  The  court  declined  to  do 
this,  but  passed  an  order  declaring  a  mistrial. 
Hrla,  that  this  was  error,  and,  it  appearing 
that  the  verdict  agreed  upon  by  the  jury  was  . 
one  of  acquittal,  direction  will  be  given  that 
the  verdict  be  published  as  agreed  upon,  and 
the  accused  discharged. 

(Syllabus  by  the  Court) 

Error  from  Superior  Onrt,  Gordon  Comi- 
ty; A.  W.  Fite,  Judge. 

Homer  Hill  was  indicted  for  misdemeanor 
The  judge  discharged  the  Jury,  whicb  had 
agreed  upon  bis  verdict,  and  forfeited   de- 
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fendant's  bond,  and  he  brings  error.    Re- 
reracd. 


Starr  &  Erwln,  for  plaintiff  in  error. 
P.  Maddox,  S(^  Oen.,  for  the  State. 


Sam 


CANDLER,  J.  Tbe  accused  was  tried  in 
Gordon  superior  court  upon  an  Indictment 
charging  a  misdemeanor.  After  tbe  evidence 
was  all  in,  and  the  court  had  delivered  its 
charge,  the  Jury  retired,  made  up  their  ver- 
dict, signed  the  same  by  its  foreman,  and 
returned  to  the  courtroom  to  deliver  it  in 
open  court  The  accased  had  previously  giv- 
en bond  for  his  appearance  in  court  and  to 
abide  the  Judgment  that  might  be  rendered. 
When  the  Jury  returned  to  the  courtroom 
with  the  verdict,  he  was  not  present,  but  his 
counsel  offered  to  waive  his  presence,  and 
asked  that  the  verdict  be  received.  This  the 
court  refused  to  allow,  and  passed  an  order 
declaring  a  mistrial,  and  discharging  the 
Jmy,  to  which  the  accused  excepted.  The 
bill  of  exceptions  recites  that  the  court  "im- 
mediately permitted  the  Solicitor  General  to 
forfeit  tbe  bond  given  by  the  defendant, 
•  •  •  to  which  ruling  •  •  •  the  de- 
fendant excepted,  and  now  assigns  the  same 
as  error."  It  also  appears  that  during  the 
same  term  of  court  the  accused  moved  the 
court  to  set  aside  the  forfeiture  and  grant  an 
order  acquitting  him  of  the  offense  of  which 
he  was  charged.  This  motion  recites  that 
the  verdict  agreed  upon  by  the  Jury  was  one 
finding  the  accused  not  guilty.  The  over- 
ruling of  this  motion  is  also  assigned  as  er- 
ror in  tbe  bill  of  exceptions.  As  part  of  the 
record  material  to  a  clear  understanding  of 
the  alleged  errors  complained  of,  the  plain- 
tiff in  error  specifies  "the  verdict  of  said  Jury 
as  made  on  said  Indictment,"  and  in  tbe  rec- 
ord sent  to  this  court  appears  what  purports 
to  be  a  verdict  finding  the  accused  not  guilty. 

1.  When  the  case  was  called  for  argument 
here,  the  Solicitor  General  moved  to  dlpmiss 
the  writ  of  error,  on  the  ground  that  the 
questions  raised  by  the  bill  of  exceptions  were 
prematurely  brought  before  this  court  If 
the  order  of  the  court  forfeiting  the  bond  and 
the  refusal  of  the  motion  to  set  aside  that 
forfeiture  were  the  only  question  before  us, 
the  motion  of  the  Solicitor  General  would  be 
well  taken,  for  at  the  next  term  of  tbe  court 
on  a  motion  to  take  a  final  Judgment  on  the 
bond,  tbe  defendant  would  have  the  right  to 
set  up  the  verdict  of  acquittal  as  a  defense 
to  tbe  action  on  the  bond.  The  rule  nisi  for- 
feiting the  bond  only  called  upon  the  accused 
and  his  securities  to  show  cause  why  a  Judg- 
ment for  the  amount  of  the  bond  should  not 
be  rendered  against  him.  Therefore  so  much 
of  the  bill  of  exceptions  as  seeks  to  review 
tbe  action  of  the  court  in  ordering  the  for- 
feiture of  the  bond  is  premature,  but  the  as- 
signment of  error  upon  the  order  declaring  a 
mistrial  and  declining  to  receive  the  verdict 
Is  properly  before  us  at  this  time,  because 
tbe  receipt  of  a  verdict  of  acquittal  would 


liave  been  an  end  of  the  case.  Ab  this  la 
really  the  main  contention  made  here,  the 
motion  to  dismiss  the  writ  of  error  Is  over- 
ruled. 

2.  We  are  satisfied  that  tbe  court  erred  in 
refusing  to  receive  the  verdict  agreed  uiK>n 
by  the  Jury.  Tbe  accused  was  on  bond  for 
his  appearance  to  stand  his  trial  and  abide 
the  Judgment  of  the  court  and  upon  the  re- 
ception of  the  verdict  in  the  event  of  a  con- 
viction the  court  could  have  forfeited  the 
bond,  and,  if  the  accused  was  not  in  court 
at  the  next  term,  a  Judgment  absolute  could 
have  been  entered  thereon.  On  the  argu- 
ment here  it  was  contended  that  to  allow 
the  accused  in  a  case  like  this  to  absent  him- 
self from  court  at  the  time  of  tbe  rendition 
of  the  verdict  would  be  to  enable  him,  In 
case  of  Ills  conviction,  to  prevent  and  post- 
pone the  enforcement  of  the  law  for  as  long 
as  six  months.  This  is  true,  but  the  same 
Is  also  true  In  any  case  where  one  accused 
of  crime  is  ont  on  bond,  for,  if  the  accused 
does  not  see  fit  to  comply  with  the  terms  of 
his  bond  and  appear  In  court  when  bis  case 
is  called  for  trial,  the  most  that  the  court 
can  do  is  to  forfeit  the  bond  and  Issue  a 
bench  warrant  for  his  arrest;  and,  if  he  can 
elude  the  officers  of  the  law,  he  can  postpone 
even  the  trial  of  his  case  for  six  months,  and 
at  any  time  before  the  case  is  called  for  trial 
at  the  next  term  of  the  court  be  can  pay  the 
accrued  costs  of  the  forfeiture,  and  give  a 
new  bond.  So,  if  this  reasoning  should  pre- 
vail, tbe  giving  of  bonds  in  all  criminal  cases 
could,  solely  in  the  Interest  of  the  punish- 
ment of  crime,  be  abrogated.  But  our  law 
is  Jealous  of  the  liberty  of  the  citizen,  and  to 
that  end  encourages  the  giving  of  bonds  in 
criminal  cases  to  the  greatest  extent  consist- 
ent with  the  preservation  of  Justice.  This 
court  has  more  than  once  ruled  that  it  Is  the 
right  of  the  defendant  in  a  criminal  case  to 
be  present  at  all  stages  of  his  trial,  especially 
at  the  rendition  of  tbe  verdict  and  that  if 
he  be  in  Jail,  or  otherwise  in  custody,  a  ver- 
dict of  guilty,  received  during  his  compulsory 
absence,  will  be  illegal.  The  right  to  be 
present  at  the  rendition  of  the  verdict  bow- 
ever,  is  a  privilege  accorded  to  the  accused, 
and  we  have  yet  to  learn  of  -a  case  holding 
that  tbe  right  cannot  be  waived  by  tbe  ac- 
cused or  bis  counsel.  In  the  case  of  Barton 
V.  State,  67  Ga.  655,  44  Am.  Rep.  743,  It  was 
said:  "The  principle  thus  ruled  Is  good  sense 
and  sound  law,  because  he  cannot  exercise 
the  right  to  be  present  at  tbe  rendition  of 
the  verdict  when  in  Jail,  unless  the  officer  of 
the  court  brings  him  Into  court  by  its  order;" 
citing  Nolan  v.  State,  53  Ga.  187,  and  Id.,  65 
Ga.  521,  21  Am.  Rep.  281.  On  the  other 
hand,  it  has  been  as  often  ruled  that  where, 
at  the  time  of  the  rendition  of  the  verdict, 
the  accused  is  voluntarily  absent  from  the 
courtroom  on  bond,  he  cannot  complain  if  the 
verdict  is  rendered  in  his  absence.  Judge 
Bleckley,  in  the  Nolan  Case,  supra,  clearly 
draws  the  distinction  between  the  two  class- 
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es  of  cases.  There  Is,  as  Is  there  pointed  out, 
a  strong  reason  for  the  difference,  because, 
If  the  Terdlct  could  not  be  received  during 
the  voluntary  absence  of  the  accused.  It 
would  be  possible  for  one  by  bis  own  volun- 
tary act  to  indefinitely  postpone  the  rendi- 
tion of  a  verdict  in  his  case.  In  the  lan- 
guage of  Chief  Justice  Jackson  In  the  Barton 
Case,  supra:  "From  the  charge  of  the  court, 
from  the  countenances  of  the  Jury,  from  the 
course  of  the  argument,  from  the  hints  or 
misgiyings  of  counsel,  from  Information  lealE- 
ing  out  of  the  Jury  room,  the  defendant  might 
see  that  the  Jury  -would  convict  him,  and  ab- 
sent himself  until  the  verdict  was  rendered, 
and  thus  have  Its  rendition  made  entirely 
nugatory  by  his  own  act.  The  forfeiture  of 
the  bond  is  nothing.  Appearance  at  the  next 
term  would  save  his  ball,  and  trivial  costs 
only  would  be  the  penalty  paid,  while  the 
whole  case  must  be  tried  again,  or  the  de- 
fendant discharged  altogether.  A  second  tri- 
al at  the  next  term  could  be  made  at  his  op- 
tion to  result  in  the  same  way  at  the  same 
trivial  costs,  and  so  on  ad  Infinitum."  In  the 
case  of  Bobson  v.  State,  83  Ga.  166,  9  S.  B. 
610,  when  the  verdict  was  brought  into  court, 
the  accused  was  at  large  on  bond,  and  was 
voluntarily  absent  His  counsel,  as  did  coun- 
sel in  the  case  at  bar,  waived  his  presence, 
and  consented  to  the  reception  of  the  verdict 
It  was  held:  "When  one  on  trial  for  a  felony 
is  at  large  on  bond,  and  Is  voluntarily  absent 
when  the  verdict  Is  returned,  the  verdict 
may  nevertheless  be  received  and  published, 
especially  as  his  counsel  makes  an  express 
waiver  of  the  client's  right  to  be  present." 
The  rules  of  law  are  applied  more  strictly  in 
felony  cases  than  in  misdemeanor  cases.  As 
has  been  observed,  the  rule  that  the  accused 
has  the  right  to  be  present  when  the  verdict 
for  or  against  him  is  returned  Into  court  Is 
one  made  for  the  benefit  of  the  accused.  If 
he  voluntarily  absents  himself  from  court  at 
that  time,  waiving  the  right  to  be  present, 
he  must  take  the  chances  of  the  verdict.  If 
be  la  found  guilty,  he  cannot  complain  that 
he  was  not  present  when  the  verdict  was 
retiu^ed;  and  so,  if  the  verdict  is  one  of  ac- 
quittal, he  should  not  be  denied  the  privilege 
of  having  it  received  and  published  accord- 
ing to  law. 

As  will  have  been  observed,  this  case  pre- 
sents one  anomalous  feature,  which  renders 
extremely  difficult  a  logical  disposition  of  the 
question  presented  for  determination.  Strict- 
ly speaking,  the  verdict  Is  still  within  the 
minds  of  the  members  of  the  Jury  impaneled 
to  try  the  case,  as  it  was  never  received  by 
the  court,  and  hence  could  not  properly  go 
on  record;  and  yet  we  have  before  us  what 
purports  to  be  a  record  of  the  verdict  ren- 
dered by  the  Jury.  We  have  it  however, 
from  the  certificate  of  the  trial  Judge  to  the 
truth  of  the  recitals  of  fact  in  the  bill  of  ex- 
ceptions, and  from  the  alleged  record  which 
was  by  him  ordered  to  be  sent  to  this  court, 
that,  had  the  verdict  been  received,  it  would 


have  resulted  in  the  acquittal  of  the  accused. 
As  has  been  seen,  the  refusal  to  receive  the 
verdict,  and  the  order  declaring  a  mistrial, 
are  held  to  have  been  erroneous;  and  direc- 
tion is  therefore  given  thkt  the  order  declar- 
ing a  mistrial  be  set  aside,  and  that  the  ver- 
dict, which  appears  from  the  record  to  have 
been  agreed  upon  by  the  Jury,  and  fully  writ- 
ten out  and  duly  signed  by  its  foreman,  and 
returned  into  court,  be  entered  upon  the  mlor 
utes  of  the  court  nunc  pro  tunc,  and  the  ac- 
cused discharged. 

Judgment  reversed,  with  direction,  tqr  five 
Justices. 


(lis  Oa.  69) 
MADDOX  T.  STATE. 

(Supreme  Court  of  Georgia.    May  30,  1908.) 

CRIMINAL  LAW— INSTRUCTION— INTOXICAT- 
ING  LIQUORS. 

1.  On  the  trial  of  a  crimmai  case  it  ia  not 
error  prejudicial  to  the  accused  for  the  court 
to  charge  the  jury  that  in  recouciling  conflicts 
in  the  evidence  they  may  take  into  considera- 
tion evidence  as  to  the  good  character  of  the 
accused. 

2.  A  l)evera^  is  not  necessarily  an  intox- 
icant AccordiDglv,  on  the  trial  of  one  accnsed 
of  unlawfully  selling  intoxicating  liquors,  the 
use  by  the  trial  judge,  iu  his  charge  to  the  juir, 
of  the  word  "beverage,"  to  describe  certain 
drinks  that  the  accused  admitted  having  sold, 
was  not  an  expression  of  opinion  that  Uie  ac- 
cused was  guilty  of  selling  an  intoxicant 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dnblln;  J.  & 
Adams,  Judge. 

G.  W.  Maddox  was  convicted  of  selling 
liquors,  and  brings   error.    Affirmed. 

John  R.  Goop»,  S.  B.  Baker,  and  H.  P. 
Howard,  for  plaintiff  In  error.  Q.  H.  Wil- 
liams, for  the  State. 

CANDLER,  J.  The  accused  was  tried 
and  convicted  in  the  city  court  of  Dublin  up- 
on an  accusation  charging  him  with  unlaw- 
fully sefliing  alcoholic,  spirituous,  malt,  and 
intoxicating  liquors,  and  other  drinks  which 
if  drunk  to  excess  will  produce  intoxication. 
He  made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted. 

1.  One  ground  of  the  motion  complalna  that 
the  court  erred  in  the  following  charge  to 
the  Jury:  "In  determining  where  the  weight 
of  evidence  lies,  or  in  reconciling  conflicts  in 
the  evidence,  if  any,  you  would  take  into 
consideration  the  character  of  the  defendant 
and  see  what  bis  character  ia;  and  if  you  be- 
lieve from  the  evidence  that  he  has  a  good 
character,  that  you  can  take  into  considera- 
tion in  reconciling  the  conflict  In  the  evi- 
dence, if  any  conflict;  and  tliat  fact  you  will 
consider  throughout  the  trial  of  the  case." 
By  reference  to  the  copy  of  the  Judge's  charge 
appearing  in  the  record,  it  appears  that  the 
extract  quoted  ends  in  the  midst  of  a  sen- 
tence; and  immediately  following  the   word 
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"case,"  wlthoQt  eyen  the  Intervention  of  a 
comma,  appear  the  words,  "In  determining 
whether  or  not  the  defendant  Is  gnllty."  We 
fail  to  see  how  this  charge  could  have  been 
hurtful  to  the  accused.  The  court  instructed 
the  jury  that  they  bad  the  right  to  consider 
the  character  of  the  accused  in  determining 
upon  wliich  side  of  the  case  the  truth  lay, 
but  he  nowhere  charged  that  proof  of  good 
character  could  only  be  considered  when  there 
was  a  conflict  In  the  evidence.  At  the  time, 
he  was  charging  on  the  subject  of  the  credi- 
bility of  witnesses,  their  manner  of  testify- 
ing, and  the  various  rules  for  weighing  tes- 
timony, and  in  this  connection.  Independently 
of  the  law  as  to  the  general  effect  of  proof 
of  good  character  of  the  accused,  he  charged 
the  Jury  that,  If  the  accused  had  proved  a 
good  character,  they  might  also  take  that  in- 
to consideration  in  determining  where  the 
truth  of  the  case  lay.  It  would  seem  to  us 
that  this  charge  was,  In  its  tendency,  any- 
thing but  hurtful  to  the  accused.  It  allowed 
the  Jury,  In  determining  which  of  two  wit- 
nesses they  would  believe,  one  for  and  the 
other  against  the  accused,  to  take  Into  con- 
sideration proof  of  the  good  character  of 
the  accused,  and  hence  It  was  helpful,  rather 
than  hurtful,  to  him.  The  accused  bad  of- 
fered evidence  during  the  progress  of  the  trial 
to  show  that  his  reputation  and  character 
were  good;  but  several  witnesses,  testify- 
ing to  his  general  character,  had  said  that 
he  ^d  the  "character  of  a  liquor  seller." 
Whether  he  deserved  it  or  not,  however,  these 
witnesses  did  not  know.  It  is  not  complained 
that  elsewhere  in  the  charge  the  court  did 
not  give  to  the  jury  the  law  as  to  the  effect, 
on  this  case,  of  proof  of  the  good  character 
of  the  accused,  or  that  there  was  a  failure 
to  Inform  the  jury  that  they  might  consider 
aqy  proof  offered  by  the  accused  as  to  his 
good  character  In  determining  whether  or 
not  he  was  .guilty  beyond  a  reasonable  doubt. 
Evidence  having  been  offered  as  to  the  good 
character  of  the  accused,  the  court  should 
have  given  the  law  on  that  subject  to  the  jury; 
but  no  complaint  was  made  of  the  court's 
failure  In  this  respect,  nor  does  it  appear  4bat 
any  written  request  was  made  to  the  court 
to  charge  on  the  subject  The  sole  complaint 
18  that  the  court  told  the  jury  that  in  determin- 
ing conflicts  l>etween  the  witnesses  for  and 
against  the  accused  they  might  determine 
these  conflicts  in  view  of  the  evidence  of- 
fered by  the  accused  as  to  his  good  character. 
As  before  stated,  the  charge  complained  of 
was  distinctly  helpful,  rather  than  hurtful. 
2.  The  following  portion  of  the  charge  of 
tbe  court  is  also  assigned  as  error:  "Apply- 
ing the  principles  of  law  to  the  evidence  In 
tbe  case,  if  you  believe  the  defendant,  in 
this  county  and  state,  sold  a  beverage  which 
if  drunk  to  excess  would  produce  intoxica- 
tion, it  would  be  your  duty  to  find  him  guilty. 
If  yon  find  it  would  not  produce  Intoxica- 
tion, It  would  be  unnecessary  to  go  any  fur- 
tber,  and  It  would  be  your  duty  to  acquit  the 


defendant  If  you  believe  from  the  evidence 
that  the  other  kind  of  I>everage  which  de- 
fendant sold  was  the  Identical  beverage  as 
that  sold  on  this  occasion,  and  that  the  for- 
mer was  a  nonlntoxicant,  then  the  defendant 
should  lie  acquitted.  But  If  you  believe  this 
beverage  was  intoxicating,  it  would  make 
no  difference  whether  that  formerly  sold 
would  intoxicate  or  not,  and  it  would  be  your . 
duty  to  find  the  defendant  guilty,  and  in 
that  event  the  form  of  your  verdict  would  l>e, 
'We,  the  Jury,  find  the  defendant  guilty.' " 
Tbe  error  assigned  upon  tills  charge  Is  that  it 
was  misleading,  was  not  a  clear  statement 
of  the  case,  and  that  the  court  presumed  that 
the  "lager  soda"  that  the  defendant  sold 
"was  a  beverage,  which  is  a  liquor,  and  the 
presumption  is  that  it  Is  intoxicating,  or  might 
be  so  considered  by  the  Jury."  It  Is  claimed, 
therefore,  that  in  using  the  expression  "bever- 
age" the  court  Intimated  to  the  jury  an  opin- 
ion that  the  accused  Iiad  sold  Uquor,  t^here- 
as  he  was  not  shown  to  have  sold  a  beverage, 
but  had  sold  the  drink  already  referred  to 
as  "lager  soda."  A  number  of  witnesses 
testified  that  they  had  bought  from  the  ac- 
cused bottles  containing  a  drink  known  as 
"lager  soda,"  which  was  intoxicating  when 
drunk  in  quantities.  If  these  witnesses  told 
the  truth,  then  unquestionably  the  accused 
sold  such  intoxicating  liquors  as  were  con- 
templated by  the  accusation.  The  accused 
introduced  one  witness,  who  claimed  to  have 
manufactured  a  drink  called  "lager  soda," 
and  he  testified  that  It  contained  only  about 
1%  per  cent  of  alcohol.  The  accused  con- 
tended that  this  was  the  drink  sold  to  the 
various  witnesses  for  the  state,  and  it  was 
upon  this  phase  of  the  case  that  the  court 
gave  the  charge  now  under  consideration. 
The  charge  was  certainly  as  favorable  to  the 
accused  as  he  could  have  asked.  Reduced 
to  Its  last  analysis,  it  amounted  to  a  state- 
ment that  If  the  jury  believed  that  the  drink 
about  wUch  tbe  state's  witnesses  testified 
as  having  been  sold  them  was  the  same  drink 
as  that  about  which  the  witnesses  for  the 
accused  testified,  and  tliat  it  was  nonlntoxlcat- 
Ing,  they  should  acquit  the  accused;  but  on 
the  other  hand,  If  they  believed  that  the  drink 
about  which  the  witnesses  for  tbe  state  tes- 
tified was  an  intoxicant  It  would  be  immate- 
rial whether  the  drink  about  which  the  wit- 
nesses for  the  accused  testified  was  intoxicat- 
ing or  not.  Webster's  International  Diction- 
ary defines  a  "beverage"  to  be  a  "liquid  for 
drinking;  drink;— usually  applied  to  drink 
artificially  prepared  and  of  an  agreeable  fla- 
vor. •  •  •  Specifically,  a  name  applied 
to  various  kinds  of  drink."  For  a  judge. 
In  charging  the  jury,  to  use  the  word  "l)ever- 
age,"  is  in  no  sense  an  expression  of  opinion 
that  the  drink  referred  to  is  Intoxicating. 
It  Is  as  proper  to  apply  the  word  "beverage" 
to  a  cup  of  coffee  or  a  glass  of  lemonade  as 
to  a  glass  of  beer  or  whisky,  and  from  a  care- 
ful reading  of  the  entire  charge  we  are  satis- 
fled  that  no  intelligent  Jury  could  have  been 
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misled  by  the  language  used  by  the  trial 
Judge. 

The  foregoing  covers  all  of  the  motion  for 
a  new  trial  that  we  consider  of  sufficient 
Importance  to  require  discussion  here.  The 
evidence  for  the  state  was  ample  to  authorize 
the  conviction  of  the  accused;  there  was  no 
error  in  any  of  the  charges  complained  of; 
and  this  court  will  not  disturb  the  judgment 
overmllDg  the  motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J^  absent  on 
account  of  sickness. 


ni8  Oa.  SI) 

PRICE  V,  STATE. 
(Supreme  Court  of  Georgia.    May  80,  1903.) 
CRIMINAL  LAW— RBVIBW. 
1.  There  was  no  error  in  excluding  evidence, 
and  the  evidence  Introduced  authorised  the  ver- 
dirt. 
(Syliabns  by  the  Court) 

Error  from  City  Court  of  SandenvUle;  P. 
K.  Taliaferro,  Judges 

J.  N.  Price  wap  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  A.  Robson,  for  plaintiff  In  error.    3.  B. 

Hyman,  SoL,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 


(118  Ga.  83) 

WATSON  V.  STATE. 

(Supreme  Court  of  Georgia.     May  SO,  1903.) 

CRIMINAL  LAW-INSTRUCTIONS-NEW  TRIAL— 
CUMULATIVK  BVIDKNCK. 

1.  The  alleged  impeaching  evidence  was  not 
of  such  a  character  as  to  authorize  a  reversal 
of  the  judgment  of  the  court  below  for  refusing 
to  charge  the  law  in  regard  to  impeachment, 
in  the  absence  of  a  written  Request  for  such  a 
charge.  There  was  no  error  in  the  charge  of 
which  complaint  is  made.  The  alleged  newly 
discovered  evidence  was  merely  cumulative  in 
character.  There  was  sufficient  evidence  to 
sustain  the  conviction  of  the  accused,  and  the 
conrt  below  did  not  err  in  refusing  to  grant  a 
new  trial. 

(Syllabus  by  the  (3ourt) 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  B.  D.  Evans,  Judge. 

Z.  F.  Watson  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

S.  B.  Baker  and  H.  P.  Howard,  for  plain- 
tiff in  error.  Jos.  B.  Pottle,  Sol.  Gen.,  for 
the  State. 

CANDLER,  J.  Judgment  affirmed.  All 
The  Justices  concurring,  except  LUMPKIN, 
P.  J.,  absent  on  account  of  slclKnesa. 


(lis  Oft.  W) 

GANNON  T.  SHAHAN. 

(Supreme  Court  of  Georgia.    May  SO,  1006.) 

FRAnDtJLENT    CONVEYANCE— KVIDBNCB— EX- 
ECUTION—CLAIM  OF  THIRD  PERSON. 

1.  There  was  no  evidence,  from  the  attesting 
witnesses  or  otherwise,  tendmg  to  show  that  the 


deeds  were  signed  after  the  judgment,  or  made 
for   the   purpose   of   delaying    and   defrauding 
creditors,  and  the  verdict  for  the  daimant  was 
demanded  by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gordon  County; 

A.  W.  Fife,  Judge. 

Claim  case  between  J.  M.  Shahan  and  A. 

B.  Cannon.    Judgment  for  claimant,  and  de- 
fendant brings  error.  -  Affirmed. 

Cantrell  &  Ramsaur,  Walter  M.  Jones,  and 
W.  C.  Martin,  for  plaintiff  In  error.  Starr 
ft  Erwln,  for  defendant  In  error. 

LAMAR,  J.  In  a  claim  case  the  plaintiff 
In  fl.  fa.  assumed  the  burden.  The  only  proof 
of  possession  by  the  defendant  after  the 
judgment  was  that  be  had  a  key  to  tlie 
house  levied  on,  and  alleged  to  have  been 
sold  to  the  claimant,  who  resided  at  a  dis- 
tance, and  that  the  defendant  kept  his  buggy 
in  the  stable,  which  was  also  used  by  the 
public  generally  for  that  purpose.  The  claim- 
ant showed  a  sale  of  the  property  under 
deeds  dated  before  tbe  Judgment,  bat  not 
recorded  until  tbe  date  of  tbe  levy.  There 
was  no  attempt  to  prove,  by  tbe  witnesses 
to  the  deeds,  or  otherwise,  that  they  were  in 
fact  executed  after  the  judgment  was  render- 
ed, and  a  verdict  for  the  claimant  waa  de- 
manded by  the  evidence. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  slciuiess. 


(US  Qa.  123) 
LESTER  et  al.  t.  LESTBB. 
(Supreme  Court  of  Georgia.    May  SO,  1D08.) 

APPEAL— REVIEW. 

1.  Both  the  pleadings  and  the  evidence  bring 
this  case  clearly  within  the  jurisdiction  of  'a 
conrt  of  equity.  The  questions  of  law  raised 
iu  the  record  do  not  present  any  reason  for  re- 
versing the  judgment  of  the  lower  court,  and 
that  court  did  not  abuse  its  discretion  in  grant- 
ing the  injunction. 

(Syllabus  by  the  Conrt) 

EBor  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  J.  F.  Lester  against  W.  EL  Les- 
ter and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

J.  H.  Porter,  for  plaintiffs  In  error.  May- 
son,  Hill  &  McGllI,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  LUMPKIN, 
P.  Jn  absent  on  account  of  alcknesa. 


on  Oa.  W4) 
BERRY  et  al.  t.  CLABK  et  aL 
(Supreme  Conrt  of  Georgia.    Ar  ;il  8,  IMS.) 

RVIDENCE— CERTIFIED  COPT  OP  MAP— HARM- 
LESS ERROR  —  INSTRUCTIONS  -  CONSTRUC- 
TION OF  DEED— ERROR  IN  DBCRBB— TRES- 
PASS. 

1.  A  properly  certified  copy  of  a  map  of  Uoos- 
ton  county  in  the  olBce  of  the  Secretary  of 
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State  ifl  admiseible  In  evidence  without  proof 
of  the  correctness  or  existence  of  the  original. 

2.  Where  by  a  slip  of  the  tongne  the  judge 
designates  the  act  of  the  scrivener  as  a  mistake 
of  law,  instead  of  a  mistalce  of  fact,  a  new 
trial  will  not  be  granted,  unless  there  is  a 
Rhowiug  that  the  objecting  part?  was  injured 
thereby. 

3.  Where  one  party  claims  under  a  deed  which 
the  other  party  is  asking  to  have  reformed  for 
a  mistake,  it  is  not  an  expression  of  opinion, 
forbidden  by  OiT.  Code  1895,  §  4334,  for  the 
judge  to  construe  the  deed,  and  charge  the  jury 
as  to  its  eftect. 

4.  A  motion  for  a  new  trial  Is  not  the  proper 
means  for  correcting  an  error  in  a  decree  al- 
leged to  be  unwarranted  by  the  verdict  and 
pleadings. 

5.  There  was  no  complaint  that  the  judge 
refused  any  written  request  of  the  defendant; 
the  general  charge  fnlly  submitted  the  issues; 
there  was  no  error  in  the  charge  as  ^ven;  and, 
if  the  defendant  desired  more  specific  instruc- 
tions, written  requests  to  that  effect  should  have 
been  presented. 

*).  The  evidence  was  conflicting,  but  sufBcient 
to  sustain  the  finding  of  the  jury. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Honston  Coun- 
ty; W.  H.  Felton,  Jr.,  Judge. 

Action  by  S.  M.  Clark  and  others  against 
F.  W.  Berry  and  others.  Judgment  for  plain- 
tiffs.   Defendants  bring  error.    Affirmed. 

Mrs.  Clark  filed  a  petition  to  restrain  Mra. 
Berry  from  cutting  timber  on  land  lot  Na 
102  in  Houston  county.  Mrs.  Berry  defended 
on  the  ground  that  the  timber  being  cut  was 
on  lot  103,  to  which  she  had  title.  By  an 
amendment  she  set  up  that,  if  the  timber 
was  actually  on  lot  102,  she  still  had  the 
right,  to  cut  it.  Inasmuch  as  it  was  on  that 
part  of  102  north  of  Big  Indian  creek;  that 
in  a  division  of  land  acquired  from  their 
father,  J.  W.  Woolfolk,  Sr.,  she  and  her 
brother  W.  W.  Woolfolk  had  received  from 
Mrs.  Clark,  their  sister,  a  deed  to  lot  103,  and 
all  tbat  part  of  102  which  was  north  of  Big 
Indian  creek,  known  as  the  "Little  West 
Place";  that  the  partition  deed  was  prepared 
in  Atlanta,  when  the  plats  and  deeds  contain- 
ing accurate  descriptions  were  inaccessible, 
but  it  was  understood  between  all  the  parties 
that  Mrs.  Berry  and  her  brother  should  get 
the  land  running  down  to  Big  Indian  creek. 
She  prayed  that  the  deeds  should  be  so  re- 
formed as  to  speak  the  true  intent  of  the 
parties  at  the  time  the  partition  was  made, 
and  for  a  decree  that  she  had  perfect  title 
to  the  said  land  known  as  the  "Little  West 
Place,"  extending  to  and  bounded  by  Big  In- 
dian creek,  by  virtue  of  continuous  posses- 
sion under  daim  of  right,  and  for  general  re- 
lief. Mrs.  Clark  denied  this  contention,  and 
Insisted  that  the  conveyance  to  her  of  lot 
102  expressed  the  real  understanding;  that 
nothing  was  said  about  Big  Indian  creek  be- 
ing the  boundary  at  the  time  the  division  was 
made.  Both  parties  insisted  that  they  had 
been  in  possession  of  the  disputed  land,  by 
themselves  or  their  tenants,  since  the  execu- 
tion of  the  partition  deed  In  1891.     Deeda 

1 4.  8m  New  Trial,  vol.  17,  Cent.  Dig.  {  tt. 


and  plats  were  introduced.  There  was  evi- 
dence by  the  surveyors  aa  to  what  was  the 
true  line,  and  testimony  as  to  what  was  the 
understanding  of  the  parties  in  Atlanta  at 
the  time  the  deed  of  partition  was  made,  and 
what  were  the  boundaries  of  the  Little  West 
place.  The  evidence  on  these  and  most  other 
points  was  very  conflicting.  The  jury  foimd 
in  favor  of  Mrs.  Clark.  The  defendants  filed 
a  motion  for  new  trial,  containing  19  grounds, 
with  subassignment,  which  was  overruled, 
and  they  excepted. 

Ross  &  Grace  and  Duncan  &  Duncan,  for 
plaintiffs  in  error.  A.  C.  Riley  and  W.  0. 
Davis,  for  defendants  in  error. 

LAMAB,  J.  The  motion  assigns  as  error 
that  the  court  admitted  in  evidence  a  tracing 
purporting  to  be  "a  correct  copy  of  the  map 
of  Houston  county,  on  file  in  the  ofllce  of  the 
Secretary  of  State,"  over  the  objections  of 
defendants  that  the  same  was  secondary  evi- 
dence, that  there  was  no  proof  of  its  correct- 
ness, tbat  it  did  not  appear  when  or  by  whom 
it  was  made,  and  tliat  there  was  no  proof 
that  the  map  on  file  in  the  office  of  the  Secre- 
tary of  State  was  a  true  and  correct  map  of 
Houston  county  or  of  the  lands  in  dispute. 
The  copy  was  correctly  certified,  and  under 
the  ruling  in  Polhill  v.  Brown,  84  Ga.  342,  10 
S.  E.  921,  was  admissible.  Civ.  Code  1895,  H 
5211, 5212.  It  was  not  conclusive.  Its  weight 
was  for  the  Jury,  who  could  compare  it  with 
other  evidence  in  the  case. 

It  is  assigned  as  error  that  the  court  told 
the  Jury  that  "defendants  alleged  tbat  the 
scrivener  had  by  mistake  incorrectly  express- 
ed the  agreement  of  the  parties  in  the  deed 
of  partition,"  and  stated  that  "this  was  a 
mistake  of  law."  That  by  a  slip  of  the  tongue 
the  Judge  called  the  act  of  the  scrivener  a 
mistake  of  law,  instead  of  a  mistake  of  fact 
would  not  require  the  grant  of  a  new  trial, 
unless  defendants  should  show  wherein  they 
had  been  harmed  by  the  lapsus  lingiue.  For 
the  Jury  were  instructed  that  the  result  of  a 
mistake  of  either  sort  should  be  a  verdict 
for  the  defendant  Civ.  Code  1895,  SS  3980, 
8983. 

There  was  a  conflict  of  the  evidence  as  to 
the  possession  of  the  land  in  dispute  since 
the  execution  of  the  deed  of  partition.  Mrs. 
Berry  claimed  that  she  had  been  in  adverse 
possession,  and  had  acquired  title  thereby. 
If  the  land  was  in  fact  conveyed  to  her  by 
deed,  she  did  not  need  to  rely  on  prescription. 
If,  however,  the  lot  was  not  described  in  the 
deed,  she  could  not  have  been  in  possession 
under  color  of  title,  and  prescription  could 
not  have  ripened  short  of  20  years.  Civ. 
Code  1893,  {  3588. 

The  fourth,  fifth,  sixth,  and  seventh 
grounds  of  the  amended  motion  may  be 
grouped  together.  The  court  read  portions 
of  the  deed  of  partition,  and,  in  effect  In- 
structed the  Jury  that  the  instrument  put 
paper  title  to  all  of  lot  102  in  the  plaintiff. 
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It  was  assigned  as  error  that  this  was  In- 
applicable and  misleading,  that  It  excluded 
from  the  consideration  of  the  Jury  other  iwr- 
tions  of  the  deed  on  which  the  defendant 
based  her  claim  of  title,  that  the  contract 
showed  that  Mrs.  Berry  had  not  conveyed 
to  Mrs.  Clark  that  part  of  the  West  place 
In  which  the  timber  was  situated,  and  that 
the  Judge  did  not  submit  to  the  Jury  the  ef- 
fect of  the  Intention  on  the  part  of  the  parties 
to  make  Big  Indian  creek  the  boundary  line. 
We  have  carefully  considered  each  of  these 
charges,  and  the  attack  thereon,  but  fail 
to  find  error  therein.  The  pleadings  and  evi- 
dence required  the  Judge  to  instruct  the 
Jury  on  this  subject  The  construction  of 
the  deed  seems  to  have  been  correct  In- 
deed, defendants'  allegations  as  to  mistake 
and  the  prayer  for  reformation  impliedly 
recognize  that  on  Its  face  the  deed  put  title 
In  the  petitioner.  In  the  deed  of  partition 
the  land  conveyed  to  Mrs.  Clark  was  de- 
scribed as  the  "West  place,  being  lots  109, 
102,  67,  101,  68,  60,  and  25  [except  certain 
parts  of  lots  61,  100,  110]  being  1,439  acres 
in  the  12th  and  13th  districts  of  Houston 
county.  •  •  •  This  includes  all  of  the 'V^est 
tract  except  that  this  day  conveyed  to  Mrs. 
Oartright  and  W.  W.  Woolfolk,  consisting 
of  296Vi  acres."  By  this  same  deed  of  itar^ 
titlon,  Mrs.  Berry  was  to  have  "su^  part  of 
the  West  place  in  the  13th  district  of  Hous- 
ton county,  being  all  of  number  103  and  86 
acres  In  the  southwest  corner  of  number 
66,  and  10  acres  In  the  southeast  corner  of 
104."  From  these  descriptions  It  will  be 
seen  that  lot  102  was,  without  qnaliflcatlon, 
conveyed  to  Mrs.  Clark,  and  lot  103  to  Mrs. 
Berry.  The  timber  being  on  one  or  the 
other  of  these  two  lots,  any  construction  as 
to  what  the  deed  meant  with  reference  to 
the  big  or  little  West  place,  or  as  to  any 
other  land,  would  be  Irrelevant  and  harmless, 
whether  as  to  such  other  land  the  deed  was 
properly  or  Improperly  construed;  the  Judge 
having  charged  that  Mrs.  Berry  had  convey- 
ed away  all  of  her  interest  In  the  West  place, 
whether  known  as  the  "Big  West  Place"  or 
the  "Little  West  Place."  The  plaintiff  earn- 
estly Insists  that  in  so  doing  he  expressed  an 
opinion  as  to  what  had  been  proved,  and  that 
Civ.  Code  1895,  §  4334,  "requires  a  new  trial, 
even  if  the  charge  was  a  correct  statement  of 
the  fact,  as  shown  by  the  written  contract  of 
partition."  The  purpose  of  that  section  was 
to  prevent  Judges  of  trial  courts  from  direct- 
ly or  Indirectly  Infringing  on  the  province 
of  Juries,  but  It  was  never  Intended  to  mod- 
ify the  court's  power  and  duty  to  construe 
written  Instruments.  Civ.  Code  1893,  {3672. 
There  Is  a  difference  between  referring  to 
testimony,  and  saying  what  that  testimony 
has  established.  The  Judge  Is  absolutely  pro- 
hibited from  even  expressing  an  opinion  as 
to  what  has  been  proved,  but  he  Is  not  cut 
off  from  properly  dealing  with  the  evidence 
which  has  been  Introduced.  He  must  cbarge 
H  to  the  respectiye  theories  which  have  been 


raised  by  the  evidence.  In  construing  a  writ- 
ten Instrument  he  must  treat  it  as  a  paper 
introduced  In  evidence.  In  telling  the  Jury 
"what  Is  Its  meaning,  be  must  not  talk  to  the 
winds,  or  deal  with  the  paper  as  a  mere 
abstraction.  He  must  apply  bis  constmction 
to  what  is  claimed  to  be  a  foct,  and  must 
necessarily  refer  a  deed's  legal  effect  to 
property  under  consideration,  or  to  some  the- 
ory raised  by  the  testimony  or  pleadings 
In  Goldsmith  ▼.  White,  68  Ga.  334.  it  was 
held:  "The  construction  of  a  deed  la  for  the 
court.'  In  construing  the  description,  be  Is 
not  limited  to  an  exact  -  direction  of  lines, 
but-  may  construe  the  entire  description  to- 
gether. Including  the  termini  of  the  lines,  so 
as  to  reach  a  consistent  and  reasonable  con- 
struction of  the  grantor's  meaning."  And  in 
Holman  v.  Georgia  R.  R.,  67  Ga.  695,  the 
court  construed  the  contract  and  letters  to 
mean  that  the  plaintiff  impliedly  waived 
an  Indorsement  or  authorized  the  agent  to 
Indorse  the  elevator  receipt  See  Benton  v. 
Horsley,  71  Ga.  619  (2);-  Shlels  v.  Stark,  14 
Ga.  429  (1)  and  (2);  Thornton  v.  Zane,  11 
Ga.  461  (19). 

The  Judge  charged  the  Jury  that,  if  the 
land  in  dispute  was  a  part  of  lot  103,  theh: 
verdict  must  be  for  tbe  defendant;  that  If 
they  found  It  was  part  of  lot  102,  It  would 
be  necessary  for  them  to  determine  whether 
there  had  been  any  mistake  by  the  scrivener 
In  drawing  the  deed  of  partition.  He  then 
proceeded  very  fully  and  fairly  to  state  the 
contentions  of  the  parties  as  raised  by  the 
pleadings  and  evidence.  If  the  defendant 
bad  desired  other  and  more  speclflc  Instruc- 
tions  as  to  the  law  of  mistake,  and  tbe  effect 
of  possession  under  the  deed  in  shedding 
light  on  the  question  as  to  whether  there  had 
been  a  mistake  In  drawing  the  partition 
agreement  proper  requests  to  charge  should 
have  been  submitted;  but  In  the  absence 
thereof,  we  cannot  consider  a  number  of  as- 
signments in  the  motion  for  a  new  trial  that 
the  court  erred  in  falling  to  cbarge  tbe  Jury 
in  a  particular  manner.  Where  the  charge 
as  given  was  correct  a  new  trial  cannot  be 
granted  because  of  a  failure  to  charge  some- 
thing additional,  even  though  it  might  bare 
been  appropriate. 

There  is  no  complaint  that  the  court  re- 
fused to  give  any  charge  requested  in  writ- 
ing by  the  defendant.  There  are  a  number 
of  assignments  and  subasslgnments  that  the 
court  failed  to  charge  on  various  matters— 
on  the  right  to  relief  In  equity  where  the 
party  complaining  acts  promptly:  on  the  ef- 
fect of  possession;  on  the  effect  of  the  an- 
derstandlng  of  the  parties;  on  the  effect  of 
tbe  understanding  of  Mrs.  Berry,  known  to 
Mrs.  Clark  at  the  time  the  partltl(m  agree- 
ment was  made;  on  the  mutual  Intent  of  tbe 
parties  to  make  Big  Indian  creek'  the  bound- 
ary line;  on  the  burden  of  proof,  and  the  role 
for  determining  the  preponderance  of  evi- 
dence and  tbe  credibility  of  v^tnesses.  'We 
find   no  error   In  tbe  charges   given.    The 
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court  sabmltted  in  general  terms  the  Isaacs 
raised  by  the  pleadings,  and.  If  the  defend- 
ant desired  charges  on  special  points,  It  was 
necessary  to  present  written  requests  to  that 
effect. 

The  verdict  of  the  Jury  was  "for  the  plain- 
tiff, and  enjotn  farther  trespassing  •  by  the 
defendants."  Thereupon  the  court  enjoin- 
ed further  trespassing,  decreed  that  title  to 
the  lot  In  dispute  was  In  Mrs.  dark,  and  or- 
dered the  county  suryeyor  to  mark  the  lines 
between  the  plaintiff  and  the  defendant  It 
is  argued  that,  on  a  petition  for  injunction, 
it  was  lmproi)er  to  determine  the  title,  and 
that  the  decree  is  broader  than  the  verdict 
The  answer  of  the  defendant  raised  the  Is- 
sue of  title,  and  prayed  a  reformation  of  the 
deed,  for  a  decree  adjudging  that  Mrs.  Ber- 
ry owned  the  land  to  Big  Indian' creek,  and 
that  the  snrreyor  mark  the  lines  of  the  prop- 
erty. E^en  If  the  decree  was  not  warranted 
by  the  verdict,  it  cannot  be  corrected  by  mo- 
tion for  a  new  trial,  which  is  limited  to  the 
consideration  of  errors  occurring  during  the 
trial  which  may  have  affected  the  finding  of 
the  Jury. 

The  evidence  was  very  conflicting.  There 
was  sufficient  to  sustain  the  finding  of  the 
Jury  in  favor  of  the  plaintiffs.  The  Judge  of 
the  superior  court  was  satisfied  therewith, 
and,  in  view  of  the  uniform  rulings  of  this 
court  in  similar  instances,  we  ca^not  inter- 
fere. 

Judgment  affirmed  by  five  Justicea. 


(USGa.  m 

SMITH  V,  STATE. 
(Supreme  Court  of  Georgia.    May  SO,  1903.) 

CRIMINAI.  LAW— BVIDENCB-NBW  TRIAL- 
BRIBF  07  BVIDENCB— APPEAL. 

1.  Where,  in  a  criminal  case,  there  is  no  proof 
of  the  venue,  a  verdict  of  gnilty  la  without  evi- 
dence to  support  It 

2.  The  brief  of  evidence  filed  with  the  motion 
for  a  new  trial  and  approved  by  the  trial  judge 
must  be  treated  as  correct  and  this  court  has 
no  power  to  amend  it  or  to  order  the  clerk  of 
the  court  below  to  send  up  the  original  tran- 
script of  the  evidence,  although  it  may  have 
been  identified  by  the  judge, 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  S.  8. 
Adams,  Jndge. 

Plnmmer  Smith  was  convicted  of  selling  in- 
toxicating liquor,  and  brings  error.    Reversed. 

Jas.  B.  Hicks  and  Hawkins  &  Weddington, 
for  plataitiff  in  error.  G.  H.  Williams,  SoL, 
for  the  State. 

SIMMONS,  O.  3.  In  the  city  court  of  Dub- 
lin, Plnmmer  Smith  was  convicted  of  the  il- 
legal sale  of  Intoxicating  liquors.  He  moved 
for  a  new  trial,  and  the  motion  was  overrul- 
ed.    He  excepted. 

1.  One  of  the  grounds  of  the  motion  for 

1 1.  Bm  Criminal  Law,  v»L  U,  CwL  Die.  |  m 


new  trial  was  that  the  verdict  was  "contrary 
to  evidence,  and  without  evidence  to  sup- 
port it"  The  brief  of  evidence  filed  with  the 
motion  for  new  trial,  and  approved  by  the 
Judge,  contains  no  evidence  whatever  as  to 
venue.  The  failure  to  prove  the  venne  was 
Insisted  on  here  in  the  brief  of  counsel  for 
the  plaintiff  In  error.  The  venue  Is  a  Juris- 
dictional fact,  and  without  proof  of  it  a  con- 
viction Is  unwarranted;  and  the  lack  of  evi- 
dence of  the  venue  is  covered  by  the  excep- 
tion that  the  verdict  Is  contrary  to  evidence, 
and  without  evidence  to  support  it  Fntch  v. 
State,  90  Ga.  472,  16  S.  E.  102. 

2.  This  was  recognized  by  counsel  for  the 
state,  and  he  sought  to  cure  the  defect.  He 
filed  a  petition  In  this  court  reciting  "that 
by  error  and  mistake  the  brief  of  evidence  in 
said  case,  agreed  to  by  your  petitioner 
•  *  •  and  approved  by  [the  presiding 
Judge],  la  incorrect,  because  it  falls  to  show 
that  the  venue  was  proven,"  and  praying  that 
the  clerk  of  the  court  below  be  required  to 
send  up  "the  original  evidence  in  said  case, 
identified  as  such  by  the  Judge  of  said  court 
as  correct,  and  that  It  be  made  a  part  of  the 
record  In  said  case  in  this  court"  This  we 
cannot  do.  In  the  first  place,  the  original 
transcript  of  the  evidence,  though  identified 
by  the  Judge,  is  no  part  of  the  record,  and 
cannot  be  transmitted  as  such  by  the  clerk. 
Again,  the  law  contemplates  that  this  court 
shall  deal  with  a  brief  of  the  evidence  in 
each  case,  and  not  with  an  unabridged  report 
or  transcript,  and  this  court  has  frequently 
declined  to  consider  the  latter  even  where  It 
had  been  characterized  and  approved  by  the 
trial  Judge  as  a  "brief  of  the  evidence.  A 
bill  of  exceptions  may  in  certain  cases  be 
amended  by  the  record,  and  a  defect  in  a 
transcript  of  the  record  sent  to  this  court 
may  be  cured  by  ordering  the  clerk  to  send 
up  a  correct  copy  of  the  record  below;  but, 
where  the  transcript  sent  up  Is  In  accord  with 
the  record  below,  this  court  has  no  power  to 
amend  the  record,  or  to  consider  a  transcript 
of  a  paper  which  Is  not  part  of  the  record  of 
the  case.  In  deciding  a  motion  for  new  trial, 
the  Judge  below  should  pass  on  the  evidence 
as  contained  In  the  brief  of  evidence;  and 
we  cannot,  in  reviewing  bis  decision,  consider 
matters  which  were  not  before  him  on  the 
hearing  of  the  motion.  The  brief  of  evidence 
purports  to  contain  all  of  the  material  evi- 
dence, and  we  can  no  more  consider  a  state- 
ment of  additional  facts  than  we  can  a  state- 
ment which  directly  contradicts  the  state- 
ments In  the  brief.  In  passing  upon  the  evi- 
dence, we  must  be  governed  solely  by  the 
brief  of  evidence  approved  by  the  trial  Judge. 
Mlnhinnett  v.  State,  106  Ga.  141,  32  S.  E.  10; 
Clark  V.  State,  110  Ga.  911,  36  S.  E.  297; 
Sigman  v.  Austin,  112  Ga.  671,  37  8.  E.  894. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 
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COMMISSIONERS  OF  ROADS  AND  REV- 
ENUES OF  GORDON  COUNTY  t. 
BURNS  et  al. 

(Supreme  Conrt  of  Georgia.    May  dO,  1908.) 

ALTERNATIVB  ROAD  LAW-ADOPTION. 

1.  Where  the  alternative  road  law.  provided 
for  b.y  the  act  approved  December  24,  1896,  as 
amended  by  the  act  approved  December  19, 
1898,  has  been  adopted  by  popular  vote,  the 
recommeDdation  of  the  grand  jury  \b  not  neces- 
•ary  to  put  the  law  into  effect. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  FIte,  Judge. 

Action  by  C.  L.  Bums  and  others  against 
the  commissioners  of  roads  and  revenues 
of  Gordon  county.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    A£Brmed. 

Starr  &  Erwin,  for  plai&tlffs  In  error.  B. 
J.  &  3.  McCamy,  for  defendants  in  error. 

LAMAR,  J.  At  an  election  in  December, 
1902,  held  in  accordance  with  the  provisions 
of  the  act  of  1896  (Acte  1896,  p.  78,  {  1),  tbe 
people  of  Gordon  county  adopted  the  alterna- 
tive  road  law,  under  the  act  of  1898  (Acts 
1898,  p.  110),  tbe  eighth  section  of  which  pro- 
vides "that  the  provisions  of  this  act  [1898] 
shall  not  become  of  force  In  any  counties 
where  the  provisions  of  said  act  of  1896  has 
been  adopted  by  a  vote  of  the  people,  until 
tbe  grand  Jury  of  said  county  or  counties 
shall  have  recommended  and  adopted  the 
provisions  contained  in  this  act  [1898]:  pro- 
vided, tbat  the  provisions  of  this  act  [1898] 
shall  not  go  Into  effect  in  any  county  un- 
til said  county  has  adopted  the  said  act 
of  1896."  Nothing  having  been  done  towards 
enforcing  the  law,  petitioners  applied  for 
writ  of  mandamus.  The  commissioners  of 
roads  and  revenues  demurred  and  answered, 
claiming  that  the  act  of  1896  was  absolutely 
repealed,  and  that  a  recommendation  of  the 
grand  Jury  was  necessary  before  tbe  statute 
became  operative  in  Gordon  county.  At  the 
hearing  tlie  Judge  made  tbe  mandamus  abso- 
lute, and  the  commissioners  excepted. 

The  alternative  road  law  in  Pol.  Code,  {{ 
673-583,  was  not  repealed  by  the  act  of  1896 
(Acts  1896,  p.  78).  Tbe  act  of  1898  (Acts 
1898,  p.  110),  in  effect,  repealed  all  of  the  pro- 
visions of  the  act  of  1896,  except  tbe  first 
section,  providing  how  tbe  election  was  to 
be  held,  in  so  far  as  it  related  to  counties 
thereafter  adopting  the  alternative  road  law. 
Construing  the  Code  and  'Uiese  two  acts  to- 
gether (Pol.  Code,  S  4,  par.  8),  tbe  legislatlTe 
intent  will  very  clearly  appear. 

<a)  Tbe  alternative  road  law,  under  the  act 
of  1891,  goes  into  effect  upon  the  recom- 
mendation of  the  grand  Jury.  Pol.  Code,  { 
Ii83. 

(b)  The  road  law  under  the  act  of  1896 
wont  into  effect  on  a  vote  of  tbe  people;  and 
where,  prior  to  the  act  of  1898,  it  had  been 
adopted,  It  remained  in  force  in  such  county 
unmodified  by  the  act  of  1898i. 


(c)  If,  however,  a  county  which  had  al- 
ready adopted  the  road  law  of  1896  de^red 
to  avail  Itself  of  tbe  new  provisions  in  the 
act  of  1898,  it  could  do  so  on  tbe  recommenda- 
tion of  a  grand  Jury.  There  having  already 
been  an  election  showing  that  the  people 
were  in'favor  of  a  road  law  different  from 
that  provided  in  Pol.  Code,  {  526  et  seq.,  It 
was  not  deemed  necessary  by  the  General  As- 
sembly to  require  a  new  election  merely  to 
adopt  tbe  details  and  methods  under  tbe  act 
of  1898.  Tbat  could  be  done  by  the  grand 
Jury. 

(d)  After  tbe  act  of  1898,  its  proTlslons, 
and  those  of  Pol.  Code,  {{  573-583,  were  the 
only  alternative  road  laws  which  could  be 
thereafter  put  in  force  in  any  county— the 
first,  by  a  recommendation  of  the  grand  Jury 
(section  583);  tbe  second,  by  an  election  held 
according  to  the  provisions  of  tbe  first  sec- 
tion of  the  act  of  1896.  The  popular  vote 
was  an  expression  of  the  will  of  tbe  pei^le. 
It  was  unnecessary  to  have  tbat  vote  sup- 
plemented by  the  recommendation  of  the 
grand  Jury.  McGlnnis  v.  Ragsdale,  116  Ga. 
245,  42  S.  EL  492. 

The  Judge  did  right  in  making  the  manda- 
mus absolute.  Judgment  affirmed  by  five 
Justices. 


(118  G«.  US) 
AIKEN  T.  SOUTHERN  KT.  CO. 
(Supreme  Conrt  of  Georgia.    May  30,  19(0.) 

CARRIERS— CONTRACT  OF  CARRIAOB— PUR- 
CHASB  OF  TICKET. 

1.  While  a  husband  may  make  with  a  rail- 
wa.T  company  a  contract  for  the  safe  carriage 
of  his  wife,  the  law  will  not  imply  such  a  con- 
tract from  the  mere  purchase  of  an  ordinary 
ticket  by  the  husband  for  the  wife.  In  such  a 
case  the  law  raises  an  implied  contract  for  safe 
carriage  iu  favor  of  the  wife  only. 

2.  Ckinstruing  the  petition  in  the  present  case 
most  strongly  against  tbe  pleader,  it  simply 
alleged  that  the  husband  bad  purchased  an  or- 
dinary ticket  for  the  wife,  and  did  not  set  up 
that  there  was  any  other  contract  than  one 
which  would  result  from  the  purchase  of  snch  a 
ticket. 

(Syllabus  by  the  C}oart) 

Error  from  City  Cioart,  Polk  County;  F.  A. 
Irwin,  Judge. 

Action  by  F.  D.  Alkln  against  tbe  Southern 
Railway  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Bunn  &  Trawick,  for  plaintiff  in  error. 
Shumate  &  Maddox  and  Flelden  &  Mundy, 
for  defendant  in  error. 


COBB,  J.  Aiken,  as  administrator  of  King. 
brought  suit  against  the  Southern  Railway 
Company  on  January  20,  1902,  alleging  that 
King  was  the  husband  of  Eugenia  King,  and 
that  on  the  15tta  of  September,  1887,  Kin?, 
"desiring  to  go  with  his  wife  and  other 
members  of  his  family  to  Oedartown.  Ga.. 
upon  a  visit,  contracted  with  tbe  said  South - 
em  Railway  Company,  through  Its  ticket 
agent  at  Brunswick,  Ga.,  to  be  carried,  to- 
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getber  with  bis  wife,  from  Brunswick,  Oa., 
to  Hockmart,  Ga.,  In  Bald  county  of  Polk, 
and  that  his  wife  and  himself  should  be  safe- 
ly transported  by  said  defendant  and  landed 
safely  at  Rockmart,  Ga.;  and  he  purchased 
from  tbe  said  defendant,  through  Its  said 
agent  at  Bmnswlck,  a  ticket  for  blmself  and 
a  ticket  for  his  wife,  and  a  ticket  for  tbe  oth- 
er members  of  bis  family,  paying  for  said 
ticket  for  his  wife,  as  well  as  for  the  others, 
the  usual  passenger  fare  from  Brunswick, 
Ga.,  to  Rockmart,  Ga."  It  was  further  al- 
leged that,  "in  consideration  of  said  price 
paid  for  said  ticket  for  Mrs.  Eugenia  King 
by  her  husband  the  defendant  undertook  and 
promised  to  convey  her  from  Brunswick,  Ga., 
to  Rockmart,  Ga.,  and  to  afford  her  all  rea- 
sonable and  proper  opportunities  safely  to 
alight  from  the  train."  The  petition  then 
ayers,  In  substance,  that  after  purchasing  tbe 
tickets,  and  making  the  contract  with  the 
defendant.  King  and  his  wife  and  the  other 
members  of  his  family  entered  the  train  of 
the  defendant  at  Brunswick,  and  surrender- 
ed their  tldcets  to  the  conductor;  that  they 
were  safely  conveyed  until  they  reached  the 
town  of  Rockmart,  when  Mrs.  King  received 
palntc!  and  serious  injuries  as  a  result  of  the 
negligent  jerking  of  the  train  while  she  was 
attempting  to  alight  therefrom.  The  petition 
setr  fort^i  in  detail  the  circumstances  under 
which  she  wau  injured,  and  the  extent  of  her 
injuriet;.  The  value  o^'  bet  services  are  set 
forth,  and  also  various  items  of  expense 
wbicL  bet  busban6  Incurred  by  reason  of  tbe 
accident.  A  general  demurrer  to  tbe  peti- 
tion wac  rastalnec,  and  tbe  plaintiff  accept- 
ed. 

Wbere  a  person  makes  a  contract  with  a 
railway  company  engaged  in  tbe  business  of 
a  common  carrier  to  be  transported  from  one 
point  to  another  along  its  line  of  road,  and 
be  it,  Injnred  by  tbe  negligence  of  the  car- 
rier, be  has  two  remedies— one  an  action  for 
a  breach  of  tbe  contract,  and  the  other  an 
action  on  tbe  case  for  the  wrong;  and  be 
may  elect  which  of  the  remedies  he  will  pur- 
sue Patterson  v.  Railway  Co.,  94  Ga.  140, 
21  S.  B.  283  See,  also,  Civ.  Code  1805,  t 
SSll.  "Tort  is  tbe  natural  and  laabltual 
foundation  of  tbe  action  for  the  breach  of  the 
ordinary  contract  of  carrlfifre,  and  the  dec- 
laration will  be  so  construed,  unless  tbe  facts 
of  tbe  case  clearly  show  that  tbe  plaintiff 
bas  elected  to  sue  on  the  contract."  Whlt- 
tenton  Mfg.  Co.  v.  locket  Co.  (C.  C.)  21  Fed. 
886.  When  the  petition  In  the  present  case  is 
construed  as  a  whole,  we  think  it  sufficiently 
appears  that  the  purpose  of  tbe  pleader  was 
to  bring  an  action  on  tbe  alleged  contract 
of  carriage.  So  construing  it.  It  is  to  be  de- 
termined whether  it  sets  forth  a  cause  of  ac- 
tion. Does  it  sufficiently  appear  that  tbe 
railway  company  entered  Into  a  contract 
with  King  for  tbe  safe  transportation  of  his 
wife?  It  is  alleged  In  terms  that  King  con- 
tracted with  the  railway  company,  but  the 
manner  in  which  the  contract  was  made  la 


also  set  forth,  and  from  this  it  Is  apparent 
that  King  made  no  other  contract  than  one 
whlcb  would  arise  from  the  mere  purchase 
'  of  an  ordinary  ticket  for  his  wife.  Tbe  ques- 
'  tlon,  therefore,  arises  whether,  when  one 
,  purchases  such  a  ticket  from  a  railway  com- 
pany for  the  use  of  another,  and  there  are  no 
I  other  transactions  or  negotiations  between 
tbe  purchaser  and  tbe  company,  the  contract 
of  carriage  is  made  with  the  purchaser  of 
tbe  ticket,  or  with  the  one  who  uses  the  tick- 
et as  evidence  of  a  right  to  passage.  WlUle 
there  has  been  some  difference  of  opinion  as 
to  whether  a  railroad  ticket  constitutes  a  con- 
tTact,  by  the  great  weight  of  inthority  "the 
ordinary  ticket  is  not  a  contract,  but  is  evi- 
dence of  tbe  right  to  transportation  furnished 
to  the  passenger  In  consequence  of  a  contract 
to  carry,  and  is  intended  to  enable  the  pas- 
senger to  secure  transportation,  under  the 
rules  and  regulations  of  the  carrier  In  per- 
formance of  such  contract."  6  Oyc.  570. 
See,  also,  25  Am.  &  Eng.  Enc.  L.  (1st  Ed.) 
1074;  1  Fetter,  Carriers,  i  276;  Qulmby  v. 
Vanderbilt,  17  N.  T.  806,  72  Am.  Dec.  469; 
McLaln's  Cas.  Car.  B7,  222,  663,  682.  In  Boyd 
V.  Spencer,  103  Ga.  828,  30  S.  K  841,  68  Am. 
St  Rep.  146,  this  language  was  used:  "A 
ticket  issued  to  a  passenger  by  a  common 
carrier  does  not  constitute  the  contract  be- 
tween the  parties  unless  made  so  by  express 
agreement.  It  is  in  the  nature  of  a  receipt 
for  the  passage  money,  and  is  generally  only 
a  token,  the  purpose  of  which  is  to  enable 
tbe  carrier  to  recognize  tbe  bearer  as  tbe 
person  entitled  to  be  carried.  Any  ottaer  sys- 
tem by  which  the  business  of  the  carrier 
would  be  equally  facilitated  would  answer 
tbe  same  purpose  as  the  ticket  system."  See, 
also.  Southern  Railway  Company  v.  Watson. 
110  Ga.  691,  86  S.  E.  209.  There  is  nothing 
alleged  in  the  petition  as  to  the  character  of 
the  ticket  purchased  by  King  for  bis  wife, 
and  it  is  to  be  presumed  that  it  was  tbe  ordi- 
nary ticket  Indicating  the  points  between 
whlcb  tbe  passenger  was  to  tte  transported. 
When  one  purchases  an  ordinary  ticket  from 
the  ticket  agent  of  a  railway  company,  and 
there  is  no  other  communication  between 
the  purchaser  and  tbe  company  than  the  ap- 
plication to  the  ticket  agent  for  the  ticket, 
tbe  delivery  of  the  ticket,  and  the  payment 
of  the  price,  tbe  railway  company,  by  the 
delivery  of  the  ticket  under  such  drcnmstan- 
ces,  undertakes  to  safely  transport  and  carry 
any  person  who  may  enter  its  cars  as  a  pas- 
senger having  possession  of  such  ticket.  In 
the  absence  of  some  express  agreement  to  the 
contrary,  this  is  the  undertaking  of  the  com- 
pany. If  the  purchaser  himself  becomes  the 
passenger,  he  has  a  right  to  rely  upon  the 
implied  contract  of  safe  transportation.  On 
tbe  other  hand,  if  he  does  not  become  the 
passenger,  but  delivers  the  ticket  to  some 
one  else,  either  for  a  valuable  consideration 
or  gratuitously,  tbe  implied  obligation  on  the 
part  of  the  railway  company  to  safely  trans- 
port arises  In  favor  of  him   who  presmts 
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himself  as  a  passenger  and  tenders  the  ticket 
as  evidence  of  his  right  to  passage.  In  other 
words,  In  such  a  case  the  contract  entered 
into  by  the  railway  company  at  the  time  the 
ticket  Is  delivered  is  simply  a  contract  safe- 
ly to  transport  whoever  may  present  himself 
as  a  passenger  holding  the  ticket  We  do 
not  mean  to  hold  that  a  husband  might  not 
make  an  express  contract  with  a  railway 
company  for  the  safe  transportation  of  his 
wife;  but  it  would  seem  that,  where  such  a 
contract  was  claimed,  it  would  be  Incumbent 
upon  the  person  setting  it  up  to  show  that 
the  agent  with  whom  it  was  made  had  au- 
thority to  do  so.  What  we  do  mean  to  hold 
is  that  the  mere  purchase  of  an  ordinary  tick- 
et by  a  husband  for  his  wife,  even  though 
he  pays  for  It,  does  not  constitute  a  contract 
between  the  purchaser  and  the  company  for 
the  safe  transportation  of  the  wife,  but  the 
implied  contract  for  safe  passage  which  the 
law  raises  from  the  purchase  of  the  ticket  is 
in  favor  of  the  wife,  and  In  her  behalf  alone 
can  an  action  be  maintained  for  its  breach. 
Of  course,  we  do  not  mean  to  hold  that  where 
a  railroad  company  has  undertaken  to  safely 
carry  a  wife,  or  child,  or  servant,  the  hus- 
band, or  father,  or  master  may  not.  In  an  ac- 
tion of  tort,  recover  any  damages  he  sustain- 
ed on  account  of  injuries  received  by  the 
wife,  child,  or  servant  in  consequence  of  the 
negligence  of  the  carrier.  The  recovery  In 
such  a  case  is  for  the  Injury  to  the  husband, 
father,  or  master  on  account  of  the  tort,  and 
not  for  the  breach  of  any  implied  contract 
which  the  law  raises  in  his  favor.  The  only 
case  called  to  our  attention  which  seems  to 
be  at  all  in  conflict  with  what  is  above  laid 
down  is  the  case  of  Jacksonville  Railroad 
Company  v.  Mitchell  (Fla.)  13  South.  673,  21 
L.  R.  A.  487.  In  that  case  It  was  held  that 
a  husband  traveling  with  bis  wife,  where  he 
purdiased  tickets  for  himself  and  his  wife, 
and  had  his  own  and  her  baggage  checked 
to  the  point  of  destination,  might  sue  the 
company  in  his  own  name  for  the  loss  of  the 
wife's  trunk  containing  her  wearing  apparel 
and  that  of  her  child.  It  seems,  though,  that 
this  decision  was  put  upon  the  special  owner- 
ship which  the  husband  had  In  the  property 
of  his  wife,  which  was  Intrusted  to  his  care; 
that  Is,  not  so  much  upon  the  ticket  which 
he  had  bought  for  his  wife,  but  upon  that 
which  he  had  purchased  for  himself.  If  the 
case  cannot  be  distinguished  upon  the  ground 
stated,  it  seems  to  us  to  be  manifestly  un- 
sound See,  In  this  connection,  2  Fetter,  Car- 
riers, i  614. 
Judgment  affirmed  by  five  Justlcea 


<118  Go.  98) 

HILL  et  al.  t.  LUNDT. 
(Supreme  Court  of  Oeorgia.    May  30,   1903.) 

NEW   TRIAL— OROUNDS—BXCBFTIONS. 

1.  It  is  not  a  proper  grouDd  of  a  motion  for 

a  new  trial  that  the  judg<>  of  the  superior  court, 

on  the  trial  of  an  appeal  from  a  county  court, 

rafnsed,  on  motion,  to  dismiss  the  appeal,  or  to 


dismiss  the  petition  of  one  of  the  parties  there- 
to. The  error,  if  any,  should  be  made  the 
subject  of  a  direct  exception.  Heery  ▼.  Burk- 
halter,  39  S.  E.  406.  113  Ga.  1043.  and  cases 

cited. 

2.  The  verdict  was  supported  by  the  evidence, 
and  It  was  not  erroneous  to  overrule  the  motion 
for  a  new  trial. 

(Bjllabus  by  the  Court) 

Error  from  Superior  Court,  Hancock  Coon- 
ty;  H.  M.  Holden,  Judge. 

Action  between  Anna  Lundy  and  Alf  Hill 
and  others.  From  a  judgment  of  the  superior 
court  refusing,  on  appeal  from  the  county 
court,  to  grant  a  new  trial,  Hill  and  others 
bring  error.    Affirmed. 

Hunt  &  Merrltt,  for  plaintiffs  In  error.  B. 
H.  Lewis,  for  defendant  In  error. 

CANDLER,  J.  Judgment  affirmed.  AH 
the  Justices  concurring,  except  LUMPKIN,  P. 
J_  absent  on  account  of  sickness. 


(lis  Ga.  86) 
GILL  V.  MAYOR,  ETC.,  OF  CITI  OF 

BRUNSWICK. 
(Supreme  Court  of  Georgia.    May  30,  1903.) 

UUNICIPAL  CORPORATIONS— POUCB  OFFICERS 
— DISMISSAL-TRIAtr-CERTIORARI. 
1.  It  was  in  legislative  contemplation  that 
the  mayor  and  aldermen  of  the  ci^  of  Bruns- 
wick should  act  in  a  judicial  capacity  when 
exercising  the  power  conferred  upon  them  by 
the  act  of  November  28,  1900,  to  dismiss  from 
service  ail  offlcers  and  members  of  the  police 
force  of  the  city  who  should  be  guilty  of  con- 
duct which  that  act  declares  shall  constitute 
cause  for  removal  from  office.  See  Acts  1900. 
p.  240. 

(a)  A  trial  conducted  in  accordance  with  the 
terms  of  a  statute  of  this  character  is  a  quasi 
criminal  proceeding,  and  the  writ  of  certiorari 
lies  to  review  the  rulings  and  findings  of  such 
a  corporation  court.  Mayor  of  Macon  y.  Shaw, 
16  Ga.  172,  185;  AsbeU  r.  Brunswick,  5  S.  £. 
500.  80  Ua.  503. 

(b)  The  refusal  of  the  court  below  to  sanction 
the  petition  for  certiorari  in  the  present  case 
could  not  properly  have  been  based  either  on  the 
ground  that  a  writ  of  certiorari  could  not  legal- 
ly issue,  or  upon  the  ground  that  there  was  no 
merit  in  any  of  the  complaints  which  the  plain- 
tiff in  certiorari  set  forth  in  Ills  petition. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Glynn  County; 
T.  A.  Parker,  Judge. 

Action  between  Louis  Gill  and  the  mayor 
and  council  of  Brunswick.  From  a  Judg- 
ment, GUI  brings  error.    Reversed. 

Earnest  Dart,  for  plalntlflC  In  errw.  F.  B. 
Twltty,  for  defendant  In  error. 

SIMMONS,  0.  J.  Judgment  reversed.  All 
the  Justices  concurring,  except  LUMPKIN, 
P.  J.,  absent  on  account  of  sicknesa. 


(US  Ga.  lOO) 
MAYOR,  ETC.,  OP  DALTON  r.  WILSON. 

('Supreme  Conrt  of  Georgia.    May  80,  1903.) 

MUNICIPAL    CORPORATIONS— NUISANCE— FAU.- 
URE  TO  ABATE— PLEADING. 
1.  A  mnnlcipal  corporation  is  not  liable  for  the 
fkilnre  or  refusal  to  exercise  its  charter  power 
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to  abate  a  naisanc?  maintaioed  by  a  private  In- 
dividual upou  private  property,  and  not  of  such 
a  character  aa  to  amount  to  an  obstruction  of 
a  public  street  or  to  imperil  the  safety  of 
travelers  thereon;  and  this  is  true  notwith- 
standing the  nuisance  in  q^uestion  may  consist 
of  a  sewer  which  the  municipal  authorities  al- 
lowed to  be  constructed  by  a  private  individual 
in  part  under  the  streets  of  the  city,  that  por- 
tion of  the  sewer  under  the  public  streets  not 
being  Itself  the  cause  of  any  damage  either  to 
the  public  or  to  any  private  individual. 

2.  The  petition  in  the  present  case,  construed 
most  strongly  against  uie  pleader,  does  not 
set  forth  a  cause  of  action  against  the  munic- 
ipality for  maintaining  a  nuisance.  It  is,  at 
most,  a  complaint  that  the  municipality  con- 
sented to  the  erection  of  a  nuisance  by  a  pri- 
vate individual,  and  has  failed  and  refused  to 
abate  the  game. 

(Syllabus  by  the  Gonrt) 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  W.  H.  Wilson  against  the  mayor 
and  council  of  Dalton.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

R.  J.  &  J.  McCamy,  for  plaintiff  in  error, 
Shumate  &  Maddox,  for  defendant  In  error. 

COBB,  J.  Wilson  brought  an  action 
against  the  mayor  and  council  of  the  city  of 
Dalton,  alleging,  tn  substance,  as  follows: 
Petitioner,  with  his  family,  (insisting  of  a 
wife  and  several  children,  owns  and  resides 
upon  a  lot  in  the  city  of  Dalton.  There  Is  a 
ditch  within  about  20  or  25  yards  from  the 
western  end  of  petitioner's  lot,  and  at  the 
time  he  commenced  to  live  thereon  the  water 
In  the  ditch  ran  freely  and  unobstructed  along 
the  ditch,  and  little  or  no  fecal  matter  gath- 
ered therein.  For  a  number  of  years  peti- 
tioner and  his  family  were  healthy,  and  free 
from  malarial  diseases.  Several  years  after 
petitioner  began  to  reside  on  the  lot  referred 
to,  the  Hotel  Dalton  was  built,  and  "with  the 
advice  and  consent,  and,  as  petitioner  char- 
ges and  believes,  with  the  co-operation,  of 
the  mayor  and  council  of  the  city  of  Dalton," 
a  sewer  was  constructed  from  the  hotel,  and 
emptied  Into  the  ditch  near  his  property. 
By  reason  of  the  construction  of  this  sewer, 
and  on  account  of  the  further  fact  that  there 
Is  not  a  great  deal  of  fall  to  the  ditch,  foul 
and  fecal  matter  has  accumulated  In  the  bot- 
tom of  the  ditch  to  the  depth  of  several 
Inches,  the  result  of  which  is  to  cause  con- 
tinued Illness  In  petltionei's  family  from  ma- 
larial diseases,  to  render  it  impossible,  espe- 
cially at  certain  seasons  of  the  year,  for  peti- 
tioner and  his  family  to  reside  at  their  home, 
and  to  seriously  Impair  the  market  value  of 
his  property.  Petitioner  made  application  to 
the  city  authorities  to  abate  the  nuisance, 
but  they  have  failed  and  refused  to  do  so, 
notwithstanding  they  have  passed  upon  the 
question  and  adjudged  the  ditch  to  be  a  nui- 
sance. The  action  of  the  mayor  and  council 
in  allowing  the  ditch  to  remain  in  Its  un- 
healthy and  filthy  condition,  and  their  re- 
fusal to  abate  the  same  as  a  nuisance,  is 
gross  negligence  on  their  part,  on  account  of 


which  action  petitioner  claims  damages,  hav- 
ing previously  filed  his  claim  therefor  with 
the  mayor  and  council,  as  the  law  requires. 
Certain  special  demurrers  to  the  petition  hav- 
ing been  filed,  the  plaintiff  amended,  so  as  to 
allege  that,  while  the  minutes  of  the  council 
do  not  show  any  agreement  with  the  Hotel 
Dalton  In  regard  to  the  construction  of  the 
sewer,  there  was  tn  fact  an  agreement,  and 
the  mayor  and  council  consented  that  the 
sewer  might  be  built,  and  thereby,  as  peti- 
tioner cliarges,  became  a  party  to  the  con- 
struction and  direction  of  the  construction  of 
the  sewer,  as  well  as  the  place  where  It  was 
to  empty,  well  knowing  at  the  time  where  the 
contents  of  the  sewer  would  be  emptied.  It 
is  also -alleged  that  the  Hotel  Dalton  made 
with  the  city  of  Dalton  a  contract  to  Indem- 
nify It  against  damages  resulting  from  the 
construction  of  the  sewer  and  its  becoming  a 
nuisance,  this  being  a  recognition  on  the  part 
of  the  city  that  the  sewer  would  become  a 
nuisance.  It  is  not  alleged,  either  in  the 
petition  or  the  amendment,  that  the  sewer 
was  constructed  along  a  public  street,  though 
there  is  an  allegation  In  the  amendment  that 
the  sewer  crossed  the  streets  of  the  city,  and 
that  this  was  done  with  the  permission  and 
consent  of  the  dty  authorities.  It  is  also  al- 
leged that  the  charter  of  the  city  of  Dalton 
gives  the  mayor  and  coun<41  absolute  authori- 
ty to  abate  nuisances,  and  that  their  failure 
to  abate  a  nuisance  in  a  given  Instance  is  a 
ministerial  act,  for  the  breach  of  which  the 
municipality  is '  liable.  In  addition  to  the 
special  demurrers  above  referred  to,  the  de- 
fendant demurred  generally  to  the  petition, 
and,  its  demurrers  being  overruled,  it  ex- 
cepted. 

"Municipal  corporations  are  not  liable  for 
failure  to  perform,  or  for  errors  in  perform- 
ing, their  legislative  or  Judicial  powers." 
Pol.  Code,  {  748.  See,  also.  Rivers  v.  Augus- 
ta, 65  Oa.  376,  88  Am.  Rep.  787;  Collins  v. 
Macon,  69  Ga.  642;  Wright  v.  Augusta,  78 
6a.  241,  6  Am.  St  Rep.  256;  liOve  v.  Atlanta, 
95  Ha.  129,  22  S.  E.  29,  51  Am.  St.  Rep.  64; 
Nlsbet  V.  Atlanta,  97  Oa.  650,  25  S.  E.  173: 
Wyatt  V.  Rome,  105  Ga.  312,  81  S.  B.  188,  42 
L.  R.  A.  180,  70  Am.  St  Rep.  41;  Tarbutton 
V.  TenniUe,  110  Oa.  90,  35  S.  E.  282;  Gray  v. 
Orlflln,  111  Oa.  361,  86  S.  E.  979,  61  L.  R.  A. 
720;  City  Council  of  Augusta  v.  Owens,  111 
Ga.  464,  477,  86  S.  E.  830;    Same  v.  Uttle, 

116  Oa.  124,  41  S.  B.  238;  Nicholson  v.  De- 
troit (Mich.)  56  L.  R.  A.  601;  Peterson  v. 
WUmlngton,  130  N.  O.  76,  40  S.  E.  853,  56 
L.  R.  A.  959;  Barron  v.  Detroit  (Mich.)  19 
L.  R.  A.  452,  and  notes;  McDade  v.  Chester, 

117  Pa.  414,  12  Atl.  421,  2  Am.  St.  Rep.  681. 
A  municipal  corporation  Is,  however,  liable 
"for  neglect  to  perform,  or  for  Improper  or 
unskillful  performance  of  their  ministerial 
duties."  Pol.  Code,  i  748.  See,  also.  Mayor 
of  Savannah  v.  Spears,  66  Oa.  304;  Collins  v. 
Macon,  supra;  Smith  v.  Atlanta,  75  Ga.  110; 
City  of  Oreensboro  v.  McGIbbony,  93  Ga. 
672,  20  B.  B.  37.    In  the  case  of  Jones  T.  Wil- 
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liamsburg,  97  Va.  722,  34  S.  B.  883,  47  L.  R. 
A.  294,  Klely,  J.,  In  referring  to  the  distinc- 
tion above  stated,  uses  the  following  apt  and 
appropriate  language:  "A  municipal  corpo- 
ration has  a  dual  character,  the  one  public 
and  the  other  private,  and  exercises  corre- 
spondingly twofold  functions,  the  one  gov- 
ernmental and  legislative,  and  the  other  pri- 
vate and  ministerial.  In  Its  public  character. 
It  acts  as  an  agency  of  the  state,  to  enable 
it  the  better  to  govern  that  portion  of  its 
people  residing  within  the  municipality;  and 
to  this  end  there  is  granted  to  or  imposed  up- 
on it,  by  the  charter  of  its  creation,  powers 
and  duties  to  be  exercised  and  performed  ex- 
clusively for  public  governmental  purposes. 
These  powers  are  legislative  and  discretion- 
ary, and  the  municipality  Is  exempt  from  lia- 
bility for  an  injury  resulting  from  the  failure 
to  exercise  them,  or  from  their  improper  or 
negligent  exercise.  In  its  corjiorate  and  pri- 
vate character  there  are  granted  unto  it  privi- 
leges and  powers  to  be  exercised  for  its  own 
private  advantage,  which  are  for  public  pur- 
poses in  no  other  sense  than  that  the  public 
derives  a  common  benefit  from  the  proper 
discharge  of  the  duties  Imposed  or  assumed 
in  consideration  of  the  privileges  and  powers 
conferred.  This  latter  class  of  powers  and 
duties  are  not  discretionary,  but  ministerial 
and  absolnte,  and  for  an  Injury  resulting 
from  negligence  in  their  exercise  or  perform- 
ance the  municipality  is  liable  In  a  civil  ac- 
tion for  damages,  in  the  same  manner  as  an 
individual  or  private  corporation.  The  line 
of  distinction  is  clearly  drawn  by  the  courts 
and  text-writers,  and  the  exemption  of  the 
municipality  from  liability  in  the  one  case, 
and  Its  liability  in  the  other,  for  an  Injury 
resulting  from  negligence,  firmly  establish- 
ed." Cases  often  arise  where  the  courts  find 
it  difficult  to  determine  to  which  class  they 
belong,  but  the  distinction  between  the  two 
classes  is  none  the  less  definitely  drawn  in 
the  law.  The  conflict  In  the  decisions  on  the 
subject  Is  due  to  the  fact  that  different  courts 
have  not  reached  the  same  conclusion  upon 
a  similar  state  of  facts  where  the  cases  are 
near  the  line  that  bounds  the  two  classes. 
As  a  general  rule,  the  courts  have  held  that 
the  duty  imposed  upon  municipalities  to 
abate  nuisances  existing  upon  private  prop- 
erty within  their  limits  is  a  duty  which  la 
Judicial  in  its  nature,  and  that  for  a  failure 
to  perform  this  duty,  or  for  errors  in  the  per- 
formance of  it,  the  municipality  is  not  liable 
in  damages.  Armstrong  v.  Brunswick,  79 
Mo.  319;  Davis  v.  Montgomery,  51  Ala.  139, 
23  Am.  Rep.  545.  There  are  also  a  number  of 
rulings  to  the  effect  that  where  the  nuisance 
is  In  a  public  street  the  failure  to  abate  it 
is  a  Judicial  rather  than  a  ministerial  act, 
and  the  city  Is  not  liable  to  an  action  for 
damages  at  the  instance  of  one  Injured  on 
account  of  the  existence  of  the  nuisance  In  a 
public  street.  Mayor  v,  Vandegrift,  1  Marr. 
5,  29  Atl.  1047,  23  L.  R.  A.  638,  65  Am.  St 
Rep.  256;  Kent  v.  Cheyenne,  2  Wyo.  6;  Camp- 


bell y.  Montgomery,  58  Ala.  627,  25  Am.  Rep. 
656.  In  some  cases  municipalities  bave  been 
held  liable  for  permitting,  or  for  falling  to 
abate,  a  nuisance  in  a  public  street  Little  v. 
Madison,  42  Wis.  G43,  24  Am.  Rep.  435;  Tay- 
lor V.  Cumberland,  64  Md.  68,  20  AtL  1027, 
54  Am.  Rep.  759.  It  has  been  held  that 
where  a  nuisance  is  adjacent  to  a  pnblic 
street  and  of  such  a  character  that  one  osing 
the  street  may  be  Injured  thereby,  the  dty 
Is  not  liable  for  a  failure  to  abate  the  same 
Kiley  V.  Kansas,  87  Mo.  103,  56  Am.  Rep. 
443;  Butz  v.  Cavanaugh,  137  Mo.  503,  38  S. 
W.  1104,  59  Am.  St  Rep.  504;  Howe  v.  New 
Orleans,  12  La.  Ann.  481.  In  this  state, 
where  the  nuisance  la  in  or  near  a  public 
street,  the  municipality  Is  liable  to  one  who 
uses  the  streets,  and  thereby  suffers  special 
damage  from  the  existence  of  the  nuisance 
and  on  account  of  the  failure  of  the  mnnid- 
pality  to  abate  the  same.  Parker  v.  Macon, 
39  Oa.  725,  99  Am.  Dec.  486.  The  doctrine 
that  the  municipality  will  be  liable  for  fall- 
ing to  abate  a  nuisance  in  or  near  a  public 
street  grows  out  of  the  weli-establisbed  rale 
in  this  state  that  a  municipal  corporation  is 
bound  to  keep  its  streets  and  sidewalks  in  a 
reasonably  safe  condition,  and  that  the  fail- 
ure to  perform  this  duty  constitutes  a  breach 
of  a  ministerial  duty,  and  renders  the  mu- 
nicipality liable  to  one  who  is  injured  by  the 
failure.  In  such  a  case  the  municipal  corpo- 
ration is  not  held  liable  for  a  failure  to  pe^ 
form  the  Judicial  duty  of  abating  a  nnisance, 
but  for  the  failure  to  keep  its  streets  and  side- 
walks free  from  obstructions  which  are  dao- 
gerous  to  the  traveler.  It  has  been  held  in 
Tennessee  that  a  municipal  corporation,  hav- 
ing charter  power  to  enact  ordinances  neces- 
sary and  proper  to  preserve  the  pnblic  health 
and  to  prevent  and  remove  nuisances,  is  in- 
dictable for  permitting  a  slaughterhouse  to 
be  kept  upon  the  private  property  of  a  citizen 
within  the  town,  to  the  detriment  of  the  pub- 
lic health  or  comfort  State  t.  Shelbyville. 
4  Sneed,  176.  An  indictment  might  satisfy 
the  public  offense  where  the  nuisance  was  a 
public  nuisance,  and  there  might  be  an  ac- 
tion for  damages  against  the  municipality 
where  the  nuisance  was  maintained  by  the 
municipality  itself. 

But  it  seems  to  be  well  settled  that  there 
can  be  no  action  for  damages  where  the  nui- 
sance is  maintained  by  a  private  individual 
upon  private  property  and  the  maintenance 
of  the  nuisance  in  no  way  amounts  to  an  ob- 
struction of  a  public  street  or  in  any  war 
imperils  the  safety  of  travelers  upon  the 
street.  In  such  a  case  the  remedy  ot,  the 
party  aggrieved  is  by  an  action  for  damages 
against  the  one  who  maintains  the  nnisance; 
or,  in  the  event  the  party  maintaining  it  is 
Insolvent,  or. the  damages  are  irreparable,  or 
the  nuisance  Is  a  continuing  one,  equity 
would  interfere  by  injunction  to  abate  the 
same  at  the  instance  of  the  person  aggrieved. 
Butler  v.  Thomasville,  74  Ga.  570;  Forsyth 
y.  Atlanta.  4S  Ga.'  152.  12  Am.  Refi.  67& 
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Upon  the  subject  of  the  liability  of  municipal 
coiporatlons  generally,  see  Hopkins*  Pers. 
InJ.  I  468  et  seq.;  2  Wood,  Nuls.  (3d  £d.)  $ 
748  ot  seg.;  2  Dill.  Mao.  Corp.  (4th  Ed.)  if 
949  et  seq.,  1048  et  seq. 

The  petition  In  the  present  case,  properly 
construed,  does  not  set  forth  a  cause  of  action 
against  the  city  for  maintaining  a  nuisance. 
It  Is  not  claimed  tliat  the  allegations  are  suffi- 
cient to  make  a  case  where  the  municipality 
Is  in  direct  control  of  the  property  upon 
which  the  alleged  nuisance  exists,  or  of  the 
ditch  or  sewer  which  is  alleged  to  constitute 
the  nuisance.  The  allegations  of  the  petition 
are  to  be  construed  must  strongly  against 
the  petitioner,  and  under  these  allegations 
the  case  Is  to  be  dealt  with  as  if  the  ditch 
were  wholly  on  private  property  and  owned 
by  private  indlTlduals.  It  is  not  in  terms 
alleged  that  the  municipality  maintains,  con- 
trols, or  operates  the  alleged  nuisance.  The 
petition,  at  most,  alleges  merely  permissive 
conduct  on  the  part  of  the  city,  and  a  failure 
and  refusal  to  abate  the  alleged  nuisance.  It 
has,  under.  Its  charter,  the  right  to  abate  a 
nuisance.  If  the  sewer  and  ditch  are  main- 
tained as  a  nuisance,  it  Is  the  duty  of  the 
city  to  abate  it,  but  this  duty  is  Judicial  and 
not  ministerial,  and  for  a  failure  to  exercise 
this  duty,  or  for  errors  in  attempting  to  ex- 
ercise it,  the  city  is  not  liable  to  an  action  of 
damages.  There  is  no  allegation  that  the 
sewer  or  ditch  Interferes  in  any  way  with 
safe  iiassage  along  the  public  streets,  and 
the  mere  fact  that  the  city  consented  to  the 
construction  of  the  sewer,  and  acted  In  such 
a  way  as  to  recognize  that  if  it  became  a 
nuisance  the  city  would  be  liable  to  persons 
Injured  by  it,  and  the  further  fact  that  It 
adjudged  the  sewer  to  be  a  nuisance,  does  not 
render  it  liable  for  a  failure  to  abate  It.  The 
fact  remains  that  the  nuisance  Is  maintained 
by  private  Individuals  on  private  property, 
and,  so  far  as  the  allegations  of  the  petition 
are  concerned,  does  not  Interfere  with  the 
safe  use  of  the  public  streets  of  the  city; 
The  Judge  erred  In  overruling  the  demurrer. 

Judgment  reversed  by  five  Justices. 


(lU  Oa.  126) 

JACKSON  V.   STATHl 
(Supreme  Court  of  Oeorgia.    Jane  1,  1903.) 
BXtACKMAItr-CHBATINO— FALSE    PRETENSES. ' 

1.  One  may  be  gtlilty  of  obtaining  money  by 
a  false  pretense  as  to  bis  ofilcial  position  and 
power  if  the  party  defrauded  relied  on  such 
statement. 

2.  But  where  one  falsely  represents  himself 
to  be  a  United  States  officer,  arrests,  and 
threatens  to  prosecute  for  a  crime  unless  mon- 
ey is  paid  to  settle  the  offense,  and  the  person 
arrested,  being  in  fear  of  the  prosecution,  pays 
the  money,  but  it  is  not  alleged  that  the  prose- 
cutor believed  of  relied  on  any  statement  made, 
the  offense  is  not  cheating  and  swindling,  un- 
der Pen.  Code  1S95,  g  670,  but  blackmail,  un- 
der Pen.  Code  1895,  §  116,  which  makes  It  a 
misdemeanor  to  extort  money  by  accusing  or 
threatening  to  accpse  one  of  a  criminal  offense. 

(Syllabus  by  the  C^urt) 
44  S.B.-53 


.  Error  from  Superior  Court,  Muscogee  Coun- 
ty;  W.  B.  Butt,  Judge. 

Charles  Jackson  was  convicted  of  cheating 
and  swindling,  and  brings  error.    Reversed. 

Charles  Jackson  was  Indicted  for  cheating 
aud  swindling,  "for  that  the  said  Charles 
Jackson  •  •  •  did  •  •  •  use  the  fol- 
lowing deceitful  means  and  artful  practices, 
by  which  he  defrauded  and  cheated  John 
Neal  out  of  the  sum  of  eight  dollars,' to  wit: 
He,  the  said  Charles  Jackson,  represented 
himself  to  said  Neal  as  being  a  United  States 
detective,  and  then  and  there  arrested  said 
Neal,  charging  him  with  a  criminal  offense 
against  the  United  States,  and  threatened 
to  take  said  Neal  before  the  United  States 
court  to  be  prosecuted  for  said  criminal  of- 
fense; said  criminal  offense  being  alleged  to 
be  that  of  the  sale  of  liquor  without  a  license; 
and  he,  the  said  Jackson,  offering  to  settle 
said  case  without  prosecution  upon  the  pay- 
ment by  Neal  of  the  sum  of  eight  dollars; 
and  he,  the  said  Neal,  being  in  fear  of  said 
prosecution,  paid  the  sum  of  seven  dollars 
in  money  and  one  dollar  in  [other  property], 
and  agreed  to  pay  the  further  sum  of  $12. 
Whereas  In  fact  said  Jackson  was  not  a  Unit- 
ed States  detective,  nor  any  other  United 
States  officer,  and  had  no  authority  to  arrest 
said  Neal  nor  to  settle  the  alleged  offense; 
by  which  means  said  Jackson  cheated  and 
defrauded  said  Neal  as  aforesaid,"  etc.  To 
this  indictment  the  defendant  demurred,  and, 
the  demurrer  having  been  overruled,  he  ex- 
cepted pendente  lite.  The  trial  resulted  in 
a  verdict  of  guilty,  and  defendant's  motion 
for  a  new  trial  was  overruled. 

J.  H.  Worrlll,  for  plaintiir  in  error.  8.  P. 
Gilbert,  Sol.  Gen.,  and  Chas.  B.  Williams, 
for  the  State. 

LAMAB,  J.  The  defendant  falsely  rep- 
resented himself  to  be  a  United  States  de- 
tective, charged  the  prosecutor  with  selling 
liquor  without  a  license,  arrested  him,  and 
threatened  to  take  him  before  the  United 
States  court  to  be  prosecuted  for  said  of- 
fense. He  offered  to  settle  the  case  without 
prosecution  upon  payment  of  $8,  "and  the 
said  Neal,  being  in  fear  of  said  prosecution, 
paid  the  money."  As  there  was  no  vio- 
lence beyond  that  of  the  arrest  and  the  threat 
to  prosecute,  we  are  compelled,  on  authority 
of  Long  V.  State,  12  Oa.  283,  and  Bussey  v 
State,  71  Oa.  100,  51  Am.  Kep.  256,  to  hold 
that  it  was  not  robbery.  There  was  no 
seizure  of  property,  so  as  to  bring  the  case 
within  the  provisions  of  Pen.  Code  1895,  % 
217.  Neither  was  it  cheating  and  swindling, 
under  Pen.  Code  1895,  {  670.  Where  one 
falsely  represents  that  he  holds  a  particular 
office,  or  is  authorized  to  receive  money,  and 
thereby  defrauds  another,  a  crime  may  be 
committed  under  the  provisions  of  the  elev- 
enth division  of  the  Penal  Code.  Those  sec- 
tions relate  to  cases  In  which  the  defra-jded 
person  Is  deceived,  beguiled,  tricked,  but  yet, 
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relying  on  tbe  false  token  or  the  false  pre- 
tense, voluntarily  pays  the  money  for  some 
supposed  gain,  chance,  or  value.  These  sec- 
tions do  not  apply  to  cases  of  coercion,  where 
tbe  party  with  full  knowledge  acts  against 
his  will;  or  even  to  cases  where,  in  Ignorance 
of  the  real  truth,  he  does  not  act  on  any 
false  statement,  but  because  of  some  fear, 
apprehension,  or  motive  other  than  the  de- 
celt.  Ill  cases  of  a  prosecution  under  law  as 
to  false  pretenses  It  will  generally  be  found 
that  the  defrauded  person  was  to  receive  a 
quid  pro  quo,  and  willingly  parts  with  his 
property  for  what  he  thought  be  was  get- 
ting. The  Indictment  here  distinctly  shows 
that  the  money  was  extorted;  that  Neal,  be- 
ing in  fear  of  the  prosecution,  paid  the  mon- 
ey. It  is  not  alleged  that  the  defendant  pre- 
tended tbat  he  had  the  right  to  settle,  or 
that  the  otber  party  thought  that  he  had 
such  authority,  and  the  ease  comes,  there- 
fore, squarely  within  the  letter  of  the  act  of 
1887  (Acts  1887,  p.  58,  Pen.  Code  1895,  i 
116),  In  which  It  is  provided  that  "If,  with 
intent  to  extort  money,  any  person  shall  ac- 
cuse or  threaten  to  accuse  another  of  a  crime, 
he  shall  be  guilty  of  blackmail."  The  fact 
tbat  the  defendant  falsely  represented  him- 
self to  be  an  officer  may  have  made  the 
threat  of  prosecution  more  effective,  but  It 
was  none  the  less  extorting  the  money  by 
means  of  a  threat  to  accuse  and  prosecute. 
Perkins  v.  State,  67  Ind.  270,  33  Am.  Rep. 
89,  is  not  authority  for  the  proposition  that 
the  facts  alleged  amount  to  obtaining  money 
under  false  pretenses.  There  the  defendant 
fraudulently  represented  himself  to  be  an  of- 
ficer, exhibited  a  false  token  in  the  shape  of 
a  pretended  warrant,  and  fraudulently  claim- 
ed that  he  had  authority  to  settle,  all  of 
which  the  defrauded  party  believed  to  be 
true,  and  paid  the  money  in  reliance  there- 
on. It  is  more  like  McCord  v.  People,  46 
N.  Y.  470.  The  facts  set  out  in  the  indict- 
ment make  a  case  of  extorting  money  by  a 
threat  to  prosecute.  The  failure  to  aver  ttiat 
the  defendant  represented  that  he  had  a 
right  to  settle,  or  that  the  prosecutor,  from 
all  the  circumstances,  believed  he  had  such 
right,  takes  the  case  out  of  the  law  relating 
to  obtaining  money  by  false  representations. 
While  the  facts  Indicate  that  the  oCTense 
committed  was  blackmail,  tbe  indictment 
does  not  contain  the  averments  necessary 
in  an  accusation  for  that  crime. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J„  absent  on 
account  of  sickness. 


(U8  Ga.  SO) 

TAYIX)R  T.  8TATB. 
(Snpreme  Court  of  Georgia.    May  80,  1903.) 

CERTIORARI— PKTITI  ON— VBailPICATION— 

SANCTION  BY  JUDQB— DISMISSAL, 

1.  Where  one  convicted  of  crime  in  a  county 

court  applies  to  the  superior  court  for  the  writ 

of  certiorari,  his  petition  should  be  verified  by 

an  affidavit  as  to  the  truth  of  the  averments  of 


the  petition.  An  affidavit  which  does  not  so 
verify  the  averments  of  the  petition  is  insuffi- 
cient, although  it  may  comply  fully  with  section 
765,  Pen.  Code  1895. 

2.  Where  the  judge  of  the  superiOT  court  sanc- 
tions a  petition  for  certiorari  which  is  not  prop- 
erly verified,  and  in  his  answer  to  the  writ  the 
judge  of  the  county  court  fully  supports  and  cor- 
roborates the  averments  of  the  petition,  it  is 
too  late  to  dismiss  the  certiorari  on  the  ground 
that  the  averments,  of  tlie  petition  are  not  suffi- 
ciently verified. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Irwin  County; 
D.  M.  Roberts,  Judge. 

Dempsey  Taylor  was  convicted  of  misde- 
meanor. From  a  Judgment  dismissing  the 
writ  of  certiorari,  he  brings  error.    Bevosed. 

McDonald,  Quincey  &  Grantham,  for  plain- 
tiff in  error.  J.  F.  De  Lacy,  Sol.. Gen.,  and 
Ij.  Kennedy,  for  the  State. 

SIMMONSi  O.  J.  After  conviction  of  a 
misdemeanor  in  the  county  court  of  Irwin 
county,  Taylor  sued  out  a  writ  of  certiorari. 
Tbe  petition  was  sanctioned  by  the  Judge 
of  the  superior  court,  but  on  tbe  hearing  the 
certiorari  was  dismissed  on  the  ground  that 
the  petition  had  not  been  properly  verified. 
To  the  Judgment  of  dismissal  Taylor  except- 
ed. 

1.  The  affidavit  attached  to  the  petition  for 
certiorari  was  to  the  effect  that  petitioner 
"has  not  had  a  fair  trial,  has  been  wrong- 
fully and  illegally  convicted,  and,  owing  to 
bis  poverty,  he  is  unable  to  pay  the  cost  or 
give  the  bond  and  security  as  required  by 
law,  and  that  his  counsel  has  advised  him 
that  he  has  good  cause  for  certiorarL"  Sec- 
tion 763  of  the  Penal  Code  of  1885  provides 
that  the  writ  of  certiorari  shall  He  "for  the 
correction  of  error  committed  by  tbe  Judge 
[of  a  county  court]  in  his  decision  and  Judg- 
ment in  criminal  as  in  civil  cases,  and  it 
shall  be  obtained  under  the  order  and  sanc- 
tion of  the  Judge  of  the  superior  court  of  the 
<»unty,  upon  the  written  petition,  duly  sworn 
to,  of  the  defendant,  stating  tbe  complaint, 
showing  sufficient  ground  of  error,  and  con- 
taining a  brief  of  the  material  evidence." 
Section  765  provides  that  "tbe  writ  shall  not 
be  granted  unless  the  accused  shall  file  his 
affidavit  stating  that  he  has  not  had  a  fair 
trial  and  has  been  wrongfully,  and  illegally 
convicted,  and  shall  also  give  bond  and  se- 
curity or  make  affidavit"  in  forma  pauperis. 
Counsel  for  the  plaintiff  'in  error  contended 
that  section  763  should  be  construed  with 
section  765,  and  tbat  the  latter  was  intended 
to  set  out  specifically  the  affidavit  required 
by  the  words  "duly  sworn  to"  in  the  former. 
This,  we  think,  is  not  true.  Certiorarles  from 
county  courts  are  regulated  by  the  act  of 
January  19,  1872  (Acts  1871-72,  pp.  288-298), 
now  incorporated  in  tbe  Code.  Under  that 
act  the  rules  for  certloraries  from  Justices' 
courts  are  made  to  apply  to  certloraries 
from  county  courts  in  civil  cases.  One  of 
these  rules  was  and  is  that  "no  writ  of  cer- 
tiorari shall   be  granted  or  issued"   unless 


Digitized  by  V^jOOQ  IC 


G«4 


HENDBICES  ▼.  W.  G.  MIDDLEBBOOKS  CO. 


836 


tbere  be  an  aflSdavlt  containing,  among  oth- 
er things,  an  averment  that  the  facts  stated 
In  the  petition,  so  far  as  they  come  within 
deponent's  knowledge,  are  true,  and,  so  far 
as  they  are  derived  from  the  information  of 
others,  are  believed  to  be  true.  The  act  of 
1872  then  provides  "that  the'  right  to  cer- 
tiorari from  the  decision  and  Judgment  of 
the  county  Judge  in  all  criminal  cases  shall 
exist  as  in  all  civil  cases,"  that  certiorari 
may  be  had  upon  proper  petition,  which  shall 
"give  a  brief  of  the  material  evidence,  and 
be  duly  sworn  to."  After  providing  for  the 
sanction  of  the  writ  and  the  hearing  of  the 
case,  this  part  of  the  act  closes  with  the  pro- 
viso above  set  out  as  section  765  of  the  Penal 
Code.  The  affidavit  described  in  this  proviso 
Is,  therefore,  not  Intended  to  fill  the  require- 
ment In  section  763,  but  Is  additional  there- 
to. Not  only  must  the  accused  file  the  affida- 
vit required  in  civil  cases,  but  he  must  also 
file  the  affidavit  described  in  this  proviso,  or 
file  an  affidavit  filling  the  requirements  of 
both  sections.  To  relieve  him  of  malting  the 
affidavit  required  by  section  763  would  be  to 
make  the  trial  Judge  sanction  petitions  not 
verified  by  oath.  The  Judge  has  to  determine 
whether  the  petition  makes  out  a  prima  fa- 
cie case,  and  it  Is  important  that  the  petition 
presented  to  him  should  be  true.  To  sub- 
serve this  end  It  Is  provided  that  the  appli- 
cation or  petition  shall  be  accompanied  by  an 
affidavit  as  to  the  truth  of  the  averments 
made.  This  is  true  of  all  certioraries  from 
county  courts  in  civil  and  In  criminal  cases, 
and  in  the  latter  there  must  also.be  the  ad- 
ditional affidavit  required  by  section  765. 
We  therefore  hold  that  the  petition  for  cer- 
tiorari was  not  properly  verified. 

2.  The  judge  of  the  county  court  had  been 
served  with  the  writ  of  certiorari,  and  had 
filed  an  answer,  which  fully  supported  and 
corroborated  the  averments  of  the  petition. 
The  question  then  arises  as  to  whether  the 
defect  in  the  affidavit  was  not  cured  by  this 
answer.  If  this  were  a  new  question,  some 
of  us  would  be  inclined  to  hold  that  the  de- 
fect was  a  Jurisdictional  one,  which  could 
not  be  cured  by  anything  in  the  answer.  The 
question  is  not  an  open  one,  however,  for  this 
court  ruled  in  Taylor  v.  Gay,  20  Ga.  77,  that, 
where  a  petition  for  certlprari  was  not  suf- 
ficiently or  properly  verified,  but  the  answer 
was  in,  and  showed  the  statements  in  the 
petition  to  be  true,  it  was  too  late  to  dismiss 
the  certiorari  because  of  the  insufficiency  of 
the  affidavit  That  case  was  one  governed 
by  the  general  law  as  to  the  affidavit  to  be 
made  in  certiorari  cases,  and,  as  we  have 
seen,  that  law  is  still  applicable,  as  regards 
this  requirement  in  the  affidavit,  to  certiora- 
ries from  county  courts.  Nor  is  that  case 
distinguishable  on  the  ground  that  petitions 
for  certiorari  are  now  required  to  be  sanc- 
tioned by  the  Judge  of  the  superior  court 
Under  the  old  law  such  petitions  were  pre- 
sented to  the  judge  of  the  superior  court, 
«nd,  if  he  deemed  the  exceptions  sufficient 


he  issued  the  writ  This  was  changed,  as  to 
Justices'  courts,  by  the  act  of  1850,  by  which 
it  was  made  the  duty  of  the  clerk  to  issue 
the  writ  upon  presentation  to  him  of  a  prop-  • 
er  petition.  This  act  of  1850  applied  "only 
to  the  'Justices'  courts'  of  the  several  dis- 
tricts in  the  state,"  and  was  held  not  to  apply 
to  the  case  of  Taylor  v.  Gay.  Under  the 
ruling  made  in  that  case,  the  defect  in  the 
affidavit  was  cured  by  the  answer  of  the 
county  Judge,  and  it  was  error  to  dismiss  the 
certiorari. 

It  was  argued  by  counsel  for  the  defendant 
In  CTTor  that  "even  if  the  petition  for  cer- 
tiorari should  not  have  been  dismissed  for 
want  of  proper  verification,  still  the  judg- 
ment of  the  lower  court  ought  not  to  be  re- 
versed unless  reversible  error,  was  commit- 
ted in  the  Irwin  county  court  upon  the  trial 
of  the  case  there."  This  argument  Is  not 
sound,  as  in  such  cases  the  judge  of  the  su- 
perior court  has  large  discretionary  powers 
in  granting  new  trials  or  reducing  the  pun- 
ishment Pen.  Code  1895,  i  767.  In  this  par- 
ticular case  be  has  not  exercised  his  discre- 
tion, but  dismissed  it  without  any  consider- 
ation on  the  merits.  We  must  therefore, 
reverse  the  judgment  dismissing  the  certiora- 
ri, that  the  judge  may  pass  upon  the  case 
made  by  the  petition  and  answer. 

Judgment  reversed  by  five  Justices. 


(U8  Oa.  m) 

HENDRICKS  v.  W.  O.  MIDDLBBROOKS 
CO. 

(Supreme  Court  of  Georgia.    June  1,  1908.) 

BIa/LNDER— LIABILITT  OF  PARTNERSHIP— CON- 
TRACT—CUSTOM  AND  US  ACS— ABUSE 
OF  LBOAL  PROCESS. 

1.  A  partnership  is  not  liable  to  respond  In 
damages  to  a  person  ag^eved  by  reason  of 
slanderous  reports  coacerning  him  circulated  by 
one  only  of  its  members  without  the  knowledge 
and  sanction  of  his  copartners. 

2.  A  party  to  a  contract,  who  did  not  know 
of  and  contract  with  reference  to  a  local  custom 
confined  to  a  particular  city,  is  not  in  a  poai- 
tion  to  successfully  assert  that  this  custom  t)e- 
came,  by  implication,  a  part  of  the  contract  into 
which  he  entered,  wliether  the  other  pally  there- 
to may  or  may  not  have  previously  given  rec- 
ognition to  such  custom. 

(a^  In  the  present  case  the  nature  and  op- 
eration of  the  business  usage  referred  to  in 
the  plaintiff's  petition  were  not  alleged  with 
aufflcient  particularity  and  fullness;  nor  did 
it  contain  the  essential  averment  that  he  con- 
tracted with  reference  to  this  local  custom. 

3.  That  a  creditor,  ignoring  a  gratuitous 
promise  to  grant  indulgence  to  a-  debtor  to 
which  he  was  not  legally  entitied,  brings  suit 
against  him  upon  an  open  account  for  a  bal- 
ance claimed  to  be  still  due  thereon,  does  not, 
without  more,  constitute  a  malicious  abuse  of 
legal  process;  and  tbis  is  so  notwithstanding 
the  creditor  may  knowingly  sue  for  a  greater 
amount  than  is,  in  point  of  fact,  still  due  upon 
the  account,  provided  he  is  not  actuated  by  any 
malicious  design  to  Impair  his  debtor's  credit, 
or  to  make  any  other  wrongfol  and  improper 
use  of  the  process. 

(Syllabus  by  the  Court) 

f  L  See  Libel  and  Slander,  vol.  IS,  Cent  Dig.  |  ITS 
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Error  from  City  Court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  B.  L.  Hendricks  against  the  W. 
Q.  Middlebrooks  Company.  From  an  order 
sustaining  a  demurrer  to  the  complaint,  plain- 
tiff brings  error.    Affirmed. 

R.  D.  Feagln  and  Hall  &  Wlmberly,  for 
plaintiff  In  error.  E  P.  Johnston  and  Harde- 
man, Davis,  Turner  &  Jones,  for  defendant 
In  error. 

SIMMONS,  C.  J.  An  action  for  damages 
■was  brought  by  B.  U  Hendricks  against  the 
W.  G.  Middlebrooks  Company,  a  partnership, 
and  certain  Individuals,  who  were  members 
of  that  firm,  the  plaintiff  alleging  in  his  peti- 
tion that  they  had  injured  him  in  the  sum  of 
?5,000  by  reason  of  the  following  facts:  "Be- 
tween August  1,  1901,  and  February  6,  1902, 
petitioner  [who  was  the  proprietor  of  the 
Park  Hotel,  In  the  city  of  Macon]  purchased 
from  the  said  W.  G.  Middlebrooks  Co.  gro- 
ceries to  the  amount  of  $212.51,  as  set  forth 
by  the  passbook  of  petitioner,  the  entries  in 
said  passbook  being  made  by  defendants," 
and  it  being  furnished  to  him  by  them  on 
March  3d,  1902.  During  the  period  above 
mentioned  be  paid  on  his  account  |169.70, 
"leaving  a  balance  due  to  defendants  of  $42.- 
81,  according  to  the  said  passbook  •  •  • 
and  according  to  the  Itemized  statement  of 
the  account  of  petitioner  furnished  March 
3rd  by  the  said  defendants."  On  August  6, 
1901,  be  paid  them  "in  full  up  to  August  1, 
1901.  After  this  payment  and  settlement  in 
full,  petitioner  made  payments  upon  his  sub- 
sequent account"  with  them;  and  "when  pe- 
titioner's next  bill  was  presented  to  blm  pe- 
titioner demanded  an  itemized  statement  of 
the  same  of  defendants,  and  defendants  prom- 
ised to  render  same  to  petitioner  at  once, 
biit  failed  to  do  so.  At  numerous  times  after 
this  request  petitioner  frequently  asked  an 
itemized  statement  of  his  account  from  the 
said  defendants,  and  [they]  promised  faith- 
fully each  time  to  furnish  the  same  at  once, 
but  for  some  reason  unknown  to  petitioner 
the  defendants  failed  to  do  so."  In  the  early 
part  of  February,  1902,  they  sent  him  "a  bill 
[not  itemized]  for  $80.94,  which  amount  peti- 
tioner did  not  owe.  Petitioner  at  the  time 
owed  defendants,  as  he  has  since  found  out 
from  the  passbook  and  itemized  statement 
furnished  by  defendants  to  petitioner  on 
March  3,  1902,  the  sum  of  $42.81.  which 
amount  [he]  stood  ready  at  all  times  to  pay, 
and  did  at  all  times  tender  the  same  to 
defendants,  and  offer  to  settle  in  full  with 
defendants  upon  presentation  to  him  of  an 
itemized  account  •  •  •  Petitioner  be- 
lieved at  the  time  the  said  bill  was  rendered 
to  him  that  the  same  was  not  correct,  and 
so  Informed  the  said  defendants,  and  again 
requested  an  itemized  statement  so  that  the 
amount  of  petitioner's  Indebtedness  could  be 
correctly  ascertained."  They  promised  to 
fumlsb  him  the  statement  of  account  called 


for,  but  again  failed  to  do  so.  "Upon  the 
continued  refusal  of  defendants  to  furnish 
the  Itemized  statement,  petitioner  finally  no- 
tiaed  the  said  defendants  that  he  would  stop 
trading  with  them  unless  the  said  statement 
was  rendered  him."  On  the  26th  of  Febru- 
ary, 1902,  "notwithstanding  the  fact  that  de- 
fendants had  promised  and  agreed  to  furnish 
petitioner  with  the  said  itemized  statement, 
[they],  without  warning,  and  in  violation  of 
their  promise  to  petitioner  to  wait  on  him 
for  payment  until  they  I)ad  rendered  him  an 
Itemized  statement  of  his  account,  sued  peti- 
tioner in  the  justice  court  of  the  564th  Dist 
O.  M.,  for  $86.94,  when  the  said  defendants 
well  knew  that  no  such  sum  was  dne  them 
by  petitioner."  At  the  same  time  "garnish- 
ments were  served  upon  petitioner's  boarders, 
at  the  instance  of  the  said  defendants.  In  con- 
nection with  the  said  suit  against  petitioner, 
both  of  which  acts  of  the  said  defendants, 
viz.,  the  filing  and  prosecuting  of  said  suit 
and  gamlsheelng  petitioner's  boarders  in  con- 
nection therewith,  •  •  •  was  a  malicious 
abuse  of  legal  process."  Owing  to  "the  said 
willful  and  malicious  abuse  of  legal  process 
on  the  part  of'  the' defendants,  "two  of  pe- 
titioner's boarders,  who  were  paying  peti- 
tioner the  sum  of  $25  per  month  each,  left 
petitioner,"  to  his  great  injury  and  damage. 
On  February  27,  1902,  "in  order  to  have  the 
said  garnishment  dismissed,  and  to  prevent 
his  other  boarders  from  leaving  blm.  peti- 
tioner paid  to  the  said  defendants,  under  pro- 
test, the  said  amount  claimed  and  sued  for, 
viz..  $86.94;  and  has  since  sued  tlie  said  de- 
fendants for  $44.13,  the  amount  of  overpay- 
ment according  to  defendants'  Itemized 
statement  of  petitioner's  account"  and  the 
passbook  made  out  by  them,  which  were  fur- 
nished to  him  after  the  suit  was  filed,  and 
after  he  had  paid  to  them,  under  protest,  the 
amount  they  claimed  was  due.  The  at)ove- 
mentloned  "malicious  and  abusive  use  of  le- 
gal process  in  the  manner  aforesaid  was  cal- 
culated to  injure,  and  did  Injure  and  dam- 
age your  petitioner  In  the  business  In  wliich 
he  was  then  engaged,  viz.,  that  of  proprietor 
of  the  said  Park  Hotel."  The  defendants, 
"not  content  with  their  willful  and  malicious 
abuse  of  legal  process,  as  above  set  forth,  by 
their  further  illegal,  willful,  and  malicious  ac- 
tions in  connection  with  said  garnishments 
and  said  suit  liave  further  Injured  and  dam- 
aged" him  in  Ills  business  as  follows:  One  of 
the  defendants,  "C.  B.  Holleman,  acting  for 
the  said  W.  O.  Middlebrooks  Co.,  and  In  the 
scope  of  the  partnership  business,  went  to 
Geo.  P.  Clarke  &  Co.,  and  talked  to  Geo.  P. 
Clarke  and  to  S.  C.  Ralney,  and  told  them 
that  he  had  been  forced  to  sue  B.  L.  Hend- 
ricks, and  to  garnishee  his  boarders,  in  order 
to  collect  the  bill  that  the  said  Hendricks 
owed  the  said  W.  O.  Middlebrooks  Co.;  that 
he  had  not  had  a  settlement  with  the  said 
Hendricks  in  six  years,  although  the  said 
Holleman  well  knew  at  the  time  that  the 
said  Hendricks  had  only  been  proprietor  of 
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the  Park  Hotel  for  a  little  OT«r  three  yean 
at  that  time,  and  tbat  a  settlement  in  foil 
had  been  made  by  the  said  Hendricks  on  Au- 
gust 6,  1901,  up  to  August  1,  1901."  The  re- 
port thus  published  by  HoUeman,  "acting  for 
the  aald  W.  G.  Middlebrooks  Go.,  was  a  wlll- 
fnl  and  malicious  slander  against  petitioner 
In  the  line  or'  his  business,  "added  Insult  to 
injury,  and  slandered  petitioner  and  petition- 
er's business.  The  said  C.  6.  HoUeman  well 
knew  that  he,  acting  for  the  said  W.  G.  Mid- 
dlebrooks Co.,  had  promised  to  render"  peti- 
tioner an  itemized  statement  of  his  account, 
and  to  wait  on  him  for  payment  until  such  a 
statement  was  furnished.  The  animus  which 
actuated  the  said  HoUeman  was  further  dis- 
played by  hla  going  to  one  Oscar  Bradley  and 
telling  him,  In  substance,  that  he  (Rolleman) 
bad  found  It  necessary  to  sue  petitioner  and 
institute  garnishment  proceedings  In  order  to 
collect  a  bill  be  owed  the  partnership.  As  a 
"result  of  said  suit  and  garnishments  sued 
out,  as  aforesaid,  by  said  defendants,  and  as 
a  result  of  said  slanderous  reports  put  Into 
cii^nlatlon  by  the  said  C.  B.  HoUeman,  act- 
ing for  W.  Q.  Middlebrooks  Co.,  petitioner's 
credit  has  been  Impaired,  and  almost  hope- 
lessly ruined,  [for]  it  became  extremely  dif- 
ficult after  the  aforesaid  conduct  of  the  said 
W.  O.  Middlebrooks  Co.,  for  petitioner  to  ob- 
tain any  credit  whatever";  all  of  his  "cred- 
itors became  uneasy,  and  began  coming  to 
blm,  and  began  to  make  inquiries,  and  to 
shut  off  their  credit";  and  because  of  this 
action  on  their  part,  "caused  by  the  willful 
and  maUclous  conduct  of  the  said  W.  G.  Mid- 
dlebrooks Co.,  petitioner  was  forced  to  sur- 
render his  lease  of  the  said  Park  Hotel,  his 
lease  still  lacking  two  years  and  five  months 
of  having  expired,"  to  his  great  injury  and 
damage. 

To  this  petition  the  defendants  demurred 
on  the  grounds  (1)  tbat  it  showed  "on  Its 
face  that  the  petitioner  was  indebted  to  the 
defendants  at  the  time  it  is  alleged  tbey 
brought  suit  against  him  and  sued  out  gar^ 
nlshments"  In  connection  with  said  suit; 
and  (2)  that  the  plaintiff  was  not  entitled  to 
recover  because  of  the  alleged  reports  circu- 
lated by  HoUeman,  especially  In  view  of  the 
fact  that  at  the  time  he  made  the  statements 
set  forth  In  the  plaintiff's  petition  the  latter 
was  in  fact  Indebted  to  the  partnership. 

The  plaintiff  subsequently  offered  two 
amendments  to  his  petition,  In  one  of  which 
he  alleged  he  had  been  damaged  in  the  sum 
of  $5.95  by  reason  of  having  to  pay  the  costs 
of  the  legal  proceedings  wrongfully  Insti- 
tuted against  him  by  the  defendants,  and  in 
the  other  of  which  he  alleged  that  the  suit 
which  he  brought  against  them  to  recover 
the  amount  of  the  overpayment  be  had  made 
to  them  under  protest  had  resulted  in  his  fa- 
vor. This  latter  amendment  also  contained 
the  following  averments:  "It  is  the  custom 
with  tbe  grocers  of  Macon  and  with  the 
said  W.  G.  Middlebrooks  Co.  to  furnish  an 
itemized  statement  of  all  accounts  upon  re- 


qnest  of  debtor  for  same.  Defendants  owed 
a  duty  to  B.  L.  Hendricks  to  furnish  him 
with  an  itemized  statement  of  his  account 
before  they  could  collect  same.  They  obli- 
gated themselves  to  do  so  as  a  condition 
precedent  to  receiving  payment  from  the 
said  B.  li.  Hendricks  of  any  amount  that 
said  Hendricks  then  owed  the  said  W.  O. 
Middlebrooks  Co.  This  violated  obligation 
and  disregard  of  duty  on  the  part  of  the  said 
defendants  towards  the  said  B.  L.  Hendricks, 
evidenced  by  said  malicious  abuse  of  legal 
process,  Injured  and  damaged"  petitioner  as 
aforesaid. 

On  tbe  hearing  of  the  case  in  tbe  trial 
court,  his  honor  sustained  tbe  demurrer  filed 
by  the  defendants,  and  to  this  ruling  the 
plaintiff  duly  excepted.  Before  entering  up- 
on a  discussion  of  the  various  contentions 
upon  which  his  counsel  relied  in  bis  argu- 
ment before  us,  it  is  proper  to  observe  tbat 
the  only  party  named  In  the  bill  of  excep- 
tions as  a  defendant  In  error  Is  tbe  "W.  G. 
Middlebrooks  Company,"  and  that  there  was 
no  effort  on  the  part  of  the  plaintiff,  when 
the  case  was  called  in  this  court,  to  bring 
before  It  any  of  the  other  defendants  be- 
low by  securing  from  them  a  waiver  of  serv- 
ice, and  asking  leave  to  amend  tbe  bill  of 
exceptions  by  the  record,  in  order  that  they 
might  be  therein  named  as  parties  defendant. 
See,  In  this  connection,  Orr  v.  Webb,  112  Ga. 
806,  38  S.  B.  08,  and  cases  cited.  So  the  only 
question  presented  for  our  determination  Is 
whether  or  not  the  sustaining  of  the  demur- 
rer was,  relatively  to  tbe  defendant  partner- 
ship, erroneous. 

1.  In  the  recent  case  of  Martin  v.  Simktns, 
lie  Ga.  254,  42  S.  B.  483,  this  court  held  that: 
"Where  a  member  of  a  partnership  has  a 
person  arrested  and  illegally  Imprisoned  on 
a  charge  of  larceny  of  partnership  effects, 
and  the  person  so  arrested  sues  the  partner- 
ship for  false  imprisonment,  the  partnership, 
under  Civ.  Code  1885,  |  2658,  is  not  liable 
for  these  acts  of  an  individual  partner." 
The  writer,  who  pronounced  the  Judgment  of 
the  court  in  that  case,  took  occasion  to  point 
out  the  distinction  between  it  and  tbe  case 
of  Page  V.  Citizens'  Banking  Co.,  Ill  Ga.  73, 
36  S.  B.  418,  61  L.  R.  A.  463,  78  Am.  St. . 
Bep.  144,  In  which  It  was  decided  tbat  a 
partnership  was  liable  In  damages  to  a  per- 
son who  had  been  subjected  to  a  malicious 
prosecution  "instituted  In  furtherance  of  the 
partnership's  Interests  and  by  direct  authori- 
ty of  its  members."  As  was  then  remarked, 
"the  real  question"  presented  for  determina- 
tion In  the  case  last  referred  to  "was  wheth- 
er the  partnership  was  liable  when  all  tbe 
members  Joined  In  the  commission  of  the 
tort.  It  was  held,  and,  we  think,  properly, 
that  in  such  a  case  a  partnership  was  lia- 
ble. The  opinion  delivered  In  that  case  "did 
not  allude  to  tbe  code  section"  cited  above. 
"It  was  scarcely  necessary  to  do  so,  as  the 
section  did  not  apply  to  the  case.  Tbe  Code 
section  applies  to  torts  committed  by  one 
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partner.  In  the  Page  Case  tbe  tort  was  the 
joint  act  of  all  tbe  partners.  Tbe  epitome. 
In  the  Page  Case,  of  tbe  law  in  other  Juris- 
dictions as  to  torts  of  one  partner,  while 
correct,  Is  not  binding  on  this  court,  when 
we  have  a  statute  directly  to  the  contrary." 
It  Is  apparent  that  the  petition  filed  In  the 
present  case  was  framed  upon  the  Idea  that 
tbe  defendant  partnership  was  liable  because 
one  of  Its  members,  Holleman,  circulated 
slanderous  reports  concerning  the  plaintiff. 
There  was  no  allegation  that  tbe  other  part- 
ners bad  anything  to  do  with  the  circula- 
tion of  these  false  reports.  True,  the  plain- 
tiff' undertakes  to  say  that  Holleman,  in 
making  the  slanderous  statements  complain- 
ed of,  was  acting  within  "the  scope  of  tbe 
partnership  business";  bat  this  assertion  is 
properly  to  be  regarded  as  the  expression  of 
a  bare  conclusion  of  law,  and  an  erroneous 
one  at  that 

As  to  the  promises  made  to  the  plaintiff 
with  regard  to  rendering  him  an  itemized 
statement  of  bis  account  and  waiting  on  him 
for  payment  until  such  a  statement  was  fur- 
nished him,  and  as  to  what  occurred  In  con- 
nection with  tbe  legal  proceedings  instituted 
against  him,  tbe  allegations  upon  which  the 
plaintiff  relied  for  a  recovery  are,  we  think, 
to  be  taken  as  meaning  that  all  of  tbe  mem- 
bers of  tbe  partnership  bad  knowledge  that 
these  promises  bad  been  made,  but  neTerthe^- 
less  give  their  sanction  to  the  bringing  of 
suit  against  the  plaintiff,  and  having  sum- 
mons of  garnishment  served  upon  bis  board- 
ers. We  shall  therefore  deal  separately  with 
this  branch  of  the  case. 

2.  In  the  Political  C!ode  of  1895  (section  1, 
par.  4)  it  is  expressly  declared  that:  "Tbe 
custom  of  any  buulhess  or  trade  shall  be  bind- 
ing only  when  it  is  of  such  universal  prac- 
tice as  to  Justify  tbe  conclusion  that  it  be- 
came, by  implication,  a  part  of  tbe  con- 
tract." A  mere  local  custom  or  business 
usage  which  springs  up  in  a  particular  city  is 
not,  therefore,  "binding  except  upon  those 
who  have  recognized  it  in  their  own  trans- 
actions, and  thus  adopted  it  for  their  own 
dealings."  Miller  v.  Moore,  83  Qa.  686,  10 
8.  E.  360.  6  L.  B.  A.  874,  20  Am.  St  Rep. 
329.  As  to  one  who  has  never  recognized 
the  existence  of  such  a  custom,  bis  assent 
thereto  cannot  reasonably  be  Inferred,  un- 
less it  affirmatively  appears  that  he  had 
knowledge  thereof  at  the  time  he  contracted. 
K^ly  v.  Kauffman  Milling  Co.,  92  Ga.  105, 
18  S.  E.  363;  American  Sugar  Co.  v.  McGhee, 
06  Oa.  27,  21  S.  E.  383;  Horan  v.  Stracban, 
80  Ga.  408, 12  S.  E.  678,  22  Am.  St  Rep.  471. 
And  it  necessarily  follows  that,  unless  he 
did  in  fact  have  such  knowledge,  and  actual- 
ly contracted  with  reference  to  such  cus- 
tom, he  is  not  in  a  position  to  assert  that  it 
became,  by  implication,  a  part  of  a  contract 
into  wtiicb  be  and  another  entered,  whether 
the  latter  bad  or  bad  not,  in  prior  dealings 
with  others,  given  recognition  to  tbe  cus- 
tom.    Sugart  ▼.  Mays,  64  Ga.  654.     Thla  is 


80  for  the  simple  reason  tbat  to  ao  assert 
would  do  violence  to  the  real  tmtta  of  tbe 
matter. 

As  has  been  seen,  the  plaintiff  alleged  that: 
"It  is  the  custom  with  the  grocers  of  Macon 
and  with  tbe  said  W.  G.  Middlebrooks  Ca  to 
farnish  an  itemized  statement  of  all  accounts 
upon  request  of  debtor  for  same."  He  did 
not,  however,  undertake  to  say  tliat  he  con- 
tracted with  reference  to  this  alleged  local 
usage,  or  that  he  had  any  knowledge  of  the 
same  at  the  time  he  bought  goods  from  tliat 
firm,  or  even  that  ttiis  custom  was  in  exist- 
ence at  that  time.  Furthermore,  tlie  plaintiff 
did  not  allege,  as  matter  of  fact,  tliat  under 
this  custom  no  account  could  fall  due  until 
after  an  itemized  statement  thereof  was  duly 
furnished  to  the  debtor,  or  tbat  tbe  opera- 
tion of  this  custom  was  such  that  the  fur- 
nishing of  an  Itemized  statement  of  goods 
purchased  was  a  condition  precedent  to  the 
right  of  the  creditor  to  demanid  and  collect 
the  purchase  price  from  tbe  debtor.  For 
aught  that  is  alleged  to  the  contrary,  the  gro- 
cers of  Macon  simply  follow  a  common  prac- 
tice pursued  by  merchants  generally  of  fur- 
nishing, purely  as  a  matter  of  grace,  and  not 
of  right,  itemized  statements  of  account  to 
such  of  their  customers  as  claim  not  to  be 
posted  with  regard  to  the  obligations  they 
have  assumed,  and  request  information  which 
theh:  creditors  are  under  no  legal  duty  to  fur- 
nish, often  with  no  other  end  in  view  than 
to  secure  indulgence  to  which  they  are  not 
entitled.  Certainly,  it  cannot  be  held,  as 
matter  of  law,  that  a  debtor  is  under  no  du- 
ty of  keeping  himself  Informed  as  to  tbe  kind, 
quantity,  and  price  of  goods  he  purchases  on 
credit  from  another,  but  that  the  latter  is 
bound  to  furnish  all  necessary  information 
in  this  regard,  and  has  no  standing  lo  court 
unless  be  has,  before  making  demand  for 
payment,  fully  complied  with  this  obliga- 
dOQ  on  bis  part  A  custom  which  Imposes 
upon  a  merchant  any  such  remarkable  ob- 
ligation as  a  condition  precedent  to  collect- 
ing an  account  against  a  customer  should  be 
specifically  and  unequivocally  alleged  when 
relied  on  as  constituting  one  of  the  essential 
features  of  a  contract  The  allegations  set 
forth  in  the  petition  now  before  us,  in  so  far 
as  they  relate  to  the  custom  of  Macon  gro- 
cers, fall  far  short  of  being  sufficiently  ex- 
plicit and  comprehensive.  Indeed,  the  peti- 
tion, as  originally  framed,  contained  the  un- 
reserved admission  that  at  the  time  suit  was 
Instituted  by  the  defendants  against  the 
plaintiff  he  was  due  them  on  open  account  to 
the  amount  of  ^2.81;  and,  though  one  of 
the  grounds  of  the  defendants'  demurrer  was 
based  upon  this  fact,  yet  the  plaintiff  did  not 
attempt,  by  way  of  amendment,  to  retract 
this  admission.  Tbat  be  actually  owed  the 
defendants  that  amount  at  the  time  they 
sued  him  must,  therefore,  be  taken  as  con- 
ceded. 

It  is  pertinent  to  remark,  in  this  connectloo, 
tbat  wliile  tbe  defendants,  for  the  purpose  of 
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demurrer,  admitted  all  the  facts  set  forth  In 
the  plaintiff's  petition,  they  by  no  means  ac- 
cepted as  correct  any  of  the  mere  conclusions 
he  drew  therefrom.  In  the  absence  of  an 
unequivocal  averment  that.  In  point  of  fact, 
he  knew  of  and  contracted  with  reference  to 
a  local  custom  which  Imposed  upon  Macon 
grocers  the  obligation  of  furnishing  to  each 
customer  "an  itemized  statement  of  his  ac- 
count before  they  could  collect  same,"  the 
plalntlfCs  bare  assertion  that  the  W.  O.  Mld- 
dlebrooks  Company  "owed  a  duty  to"  him  to 
render  such  a  statement  before  Instituting 
suit  amounts  to  nothing  more  than  the  ex- 
pression of  an  opinion  on  his  part  concerning 
their  legal  obligations  In  the  premises.  Un- 
less he  entered  into  a  contract  with  them, 
under  the  terms  of  which  they  were  legally 
bound  to  furnish  him  with  an  Itemized  state^ 
ment  of  his  account,  he  was  not  entitled 
thereto,  notwithstanding  they  may  have  been 
In  the  habit  of  furnishing  such  statements  to 
other  customers  whenever  called  on  to  do  so. 
See  Haupt  v.  Insurance  Co.,  110  Ga.  146,  35 
S.  E.  342,  and  authorities  cited.  Possibly,  the 
plaintiff  may  have  meant  to  aver  that,  be- 
cause the  defendants  had  faithfully  promised 
blm  to  furnish  the  statement  requested,  and 
to  wait  on  him  for  payment  until  they  had 
done  so,  their  fulfillment  of  this  promise  was 
a  condition  precedent  to  receiving  payment 
or  bringing  suit  upon  the  account.  We  shall 
accordingly  deal  with  this  phase  of  the  case. 
3.  If  a  creditor  contracts  with  his  debtor 
not  to  enforce  bis  claim  within  a  given  time, 
but  nevertheless  subsequently  brings  suit 
thereon,  the  debtor  is  entitled  to  recover  dam- 
ages for  any  "actual  injury  occasioned  him 
thereby,  without  alleging  malice  or  want  of 
probable  cause."  Juchter  v.  Bochm,  67  Ga. 
S34.  In  such  a  case  the  person  aggrieved  has 
a  right  to  sue  because  of  the  breach  of  con- 
tract Porter  v.  Johnson,  S6  Ga.  147,  23  S.  E. 
123.  But  where  a  creditor,  without  consider- 
ation, promises  to  grant  Indulgence  to  his 
debtor,  a  mere  failure  on  the  part  of  the  for- 
mer to  live  up  to  his  gratuitous  undertaking 
will  not  give  rise  to  a  cause  of  action.  Mar- 
able  V.  Mayer,  78  Ga.  710,  3  S.  B.  429.  Nor 
can  an  action  to  recover  damages  for  the 
bringing  of  a  suit  and  the  suing  out  of  sum- 
mons of  garnishment  In  connection  therewith 
be  maintained  unless  malice  and  want  of 
probable  cause  be  alleged  and  proved.  WU- 
cox  V.  McKenzIe,  76  Ga.  73.  "An  action  for 
malicious  abuse  of  legal  process  will  lie 
where  legal  process  has  been  employed  for 
some  object  other  than  that  which  It  was  in- 
tended by  law  to  effect,"  and  In  "such  an  ac- 
tion It  Is  not  necessary  to  allege  want  of 
probable  cause.  The  malicious  use  of  legal 
process  may  give  rise  to  an  action  where  no 
object  Is  contemplated  to  be  gained  by  it 
other  than  Its  proper  effect  and  execution. 
In  such  case  it  Is  necessary  to  show  malice 
and  want  of  probable  cause."  Porter  v.  John- 
eon,  supra.  If  the  petition  filed  In  an  action 
of  ibe  nature  last  referred  to  simply  contains 


an  averment  that  the  plaintiff  suffered  dam- 
ages by  reason  of  being  compelled  to  defend 
a  suit  brought  against  him  without  cause, 
his  pleadings  are  fatally  defective,  in  that  he 
falls  therein  to  allege  that  such  suit  was 
brought  maliciously  as  well.  Hyfleld  v.  Bass 
Furnace  Co.,  89  Ga.  827,  15  S.  B.  752. 

The  action  with  which  we  are  now  dealing 
sounds  In  tort,  and  Is  }n  no  sense  a  suit  to 
recover  damages  for  an  alleged  breach  of 
contract  The  plaintiff  admits  that  be  was 
indebted  to  the  defendants  in  a  specified 
amount  at  the  time  they  brought  suit  against 
him,  and  no  consideration  is  shown  for  the 
promise  they  made  to  wait  on  him  for  pay- 
ment until  be  was  furnished  an  itemized 
statement  of  his  account  This  being  so,  nei- 
ther tills  suit  nor  the  garnishment  proceed- 
ings In  connection  therewith  can  properly  be 
said  to  have  been  instituted  wholly  without 
cause.  The  plaintiff  makes  the  charge  that 
"the  filing  and  prosecuting  of  said  suit  and 
garnishing  petitioner's  boarders  in  connection 
therewith  •  •  •  was  a  malicious  abuse  of 
legal  process,"  which  resulted  In  great  in- 
jury and  damage  to  him.  However,  It  is  to 
be  noted  that  he  alleges  but  a  single  fact  In 
support  of  this  charge,  viz.,  that  the  defend- 
ants well  knew  at  the  time  they  brought  suit 
that  he  was  not  Indebted  to  them  to  the 
amount  of  $86.94,  for  which  sum  they  asked 
Judgment.  Nor  is  there  any  pretense  on  his 
part  that  any  of  the  defendants,  save  HoUe- 
man,  acted  maliciously  In  the  matter  with  a 
view  to  Injuring  his  credit  causing  his  board- 
ers to  leave  him,  or  accomplishing  any  other 
wrongful  and  Illegal  purpose.  So  the  ques- 
tion at  last  Is:  Can  the  plaintiff  be  permit- 
ted to  claim  and  recover  damages,  either  pu- 
nitive or  actual,  simply  because  the  defend- 
ants, knowing  he  owed  them  but  $42.81  on 
account,  brought  suit  against  him  for  $86.94, 
and  declined  to  dismiss  this  suit  or  the  gar- 
nishment proceedings  unless  he  paid  them 
this  latter  amount?  We  think  this  question 
should  be  answered  In  the  negative.  Had  the 
plaintiff  defended  the  action,  instead  of  pay- 
ing their  unjust  demand  "under  protest,"  full 
opportunity  would  have  been  afforded  him  of 
showing  what  amount  was  actually  due  and 
unpaid.  It  would  be  to  establish  a  dangerous 
precedent  to  hold  that  the  bringing  of  an  ac- 
tion to  recover  a  sum  in  excess  of  that  which 
a  plaintiff  knows  is  the  full  amount  he  Is 
entitled  to  will,  In  and  of  Itself  alone,  and 
without  regard  to  whether  he  was  actuated 
by  a  desire  to  do  more  than  secure  a  Judg- 
ment for  more  than  the  defendant  was  Justly 
due,  give  rise  to  an  action  by  the  latter  for  a 
malicious  abuse  of  legal  process.  If  the 
plaintiff  In  error  were  allowed  to  maintain 
his  action  simply  because  the  defendants 
knowingly  sued  him  for  a  greater  amount 
than  that  which  be  owed  them,  then  we  see 
no  reason  why  the  defendants  could  not  In 
turn,  sue  him  on  the  ground  that  he  sought 
In  the  present  action  to  recover  $5,000,  when 
he  well  knew  that  he  had  not  suffered  dam- 
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ages  In  any  such  amount.  It  majr  be  well 
to  bere  repeat  what  I  said  in  the  case  of 
Porter  v.  Johuson,  96  Ga.  148,  23  S.  E.  124: 
"So  far  as  I  know,  no  respectable  court  in 
this  country  has  ever  held  that  an  action  will 
lie  ngalust  a  person  for  having  brought  an 
action  against  another,  unless  he  did  so  with 
malice  and  without  probable  cause.  If  the 
law  were  otherwise,  the  ending  of  an  action 
would  be  merely  the  beginning  of  litigation. 
The  defendant.  Immediately  upon  the  failure 
of  the  action,  would  begin  one  against  the 
plaiivtift,  and.  If  the  latter  action  should  fail, 
the  defendant  therein  would  in  turn  bring 
another  action;  and  so  on  ad  Infinitum." 
Imagine,  then,  the  practical  effect  of  a  de- 
cision that  one  having  a  good  cause  of  ac- 
tlon  Is  guilty  of  an  actionable  wrong  if  he  in 
bad  faith  seeks  to  recover  more  than  Is  his 
Just  due. 

The  foregoing  discussion  covers,  we  think, 
all  the  points  relied  on  by  counsel  for  the 
plaintiff  in  error  upon  the  hearing  before  us. 
On  the  whole,  we  are  satisfied  that,  taking 
the  most  favorable  view  of  the  case  made  by 
his  pleadings,  the  sustaining  of  the  defend- 
ants' demurrer  was,  certainly  as  to  the  part- 
nership, entirely  proper. 

Judgment  affirmed. 


(m  aa.  98) 

LE  CROIX  V.  WESTERN  &  A.  R.  Ca 

(Supreme  Court  of  Georgia.    May  80,  1908.) 

ACTION  AGAINST  RAILROAD-VBNUB. 

1.  The  act  approved  November  12,  1889  (Acts 
1889,  p.  362),  for  the  lease  of  the  Western  & 
Atlantic  Railroad,  providing  that  suits  may  be 
broueht  "in  any  county  through  which  the  road 
runs,  does  not  give  the  plalntiS  the  right  to 
elect  in  which  county  suits  may  be  brought. 
Actions  against  said  company  are  governed  by 
the  provisions  of  the  Civil  Code  of  1805,  S 
^34,  and,  where  the  injury  occurred  in  Fulton 
couuty,  a  suit  therefor  could  not  be  brought  in 
Cobb  county. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ootvt,  (3bbb  County; 
Geo.  V.  Gober,  Judge. 

Action  by  Hattle  Le  Croix  against  the 
Western  &  Atlantic  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
^rror.    Affirmed. 

EL  P.  Green  and  N.  A.  Morris,  for  plaintiff 
in  error.  Payne  &  Tye  and  Clay  &  Blair, 
for  defendant  In  error. 

LAMAR,  J.  At  the  time  of  the  adoption 
of  the  act  for  the  lease  of  the  Western  & 
AUantic  RaUroad  (Acts  1889,  p.  862),  it  was 
not  known  whether  the  lessee  would  be  a 
domestic  or  foreign  corporation,  or  where  the 
home  office  of  the  lessee  company  would  be. 
In  the  interest  of  the  public  It  was  pro- 
vided that  suits  might  be  brought  "in  any 
county  through  which  the  road  nms,  •  •  • 
for  any  cause  of  action  •  •  •  to  which  it 
might  become  liable."  This  was  not  an  abso- 
lute privilege  on  the  part  of  a  plaintiff  to  sue 


in  any  county,  regardless  of  the  general  rule 
requiring  these  suits  to  be  brought  In  the 
county  where  the  cause  of  action  arose.  It 
was  not  intended  to  change  the  law  contained 
in  the  CivU  Code  of  1805,  §§  2334,  1900,  or  to 
take  that  road  out  of  the  provisions  of  auy 
statute  on  the  subject  of  venue  then  or  there- 
after of  force,  but  rather  to  preserve  exist- 
ing provisions  and  the  right  of  the  state  to 
legislate  in  the  futiure.  The  provisions  of 
the  last  act  as  to  where  suits  shall  be  brought 
did  not  modify  the  rule  as  to  when  they 
should  be  brought  In  one  or  another  of  such 
counties.  In  Sawtell  v:  W.  &  A.  R.  R.,  Gl  Ga. 
567,  the  suit  was  under  a  former  lease  act 
and  the  constitution  of  1868.  That  ruling 
could  not  be  followed  under  the  present  lease 
act  and  the  Constitution  of  1877,  .In  view  of 
the  provlBlons  of  the  avil  Code  of  1895,  i 
7732,  as  to  special  acts  changing  a  general 
law.  Even  if  it  had  been  valid  when  en- 
acted, it  would  have  been  repealed  by  the 
provisions  of  the  act  of  1892  (Acts  1892,  p.  59). 
Civ.  Code  1895,  $  2334.  It  follows  that  the 
plaintiff  could  not  in  1902  sue  in  Cobb  county 
for  a  cause  of  action  arising  In  Fulton  county. 
Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKINi  P.  J.,  absent  oo 
account  of  sickness. 


(US  Ga.se) 
McDONNBIX  T.  CENTRAL  OP  GEORGIA 

RY.  CO. 
(Supreme  Court  of  Georgia.    May  80,  1903.) 

INJURY  TO  SERVANT— DEFECnVB  APPUAN- 
CK3-N0N8UIT. 

1.  Appiying  the  rules  laid  down  in  the  Civ. 
Code  1895,  f|  2611,  2612,  in  reference  to  suits 
against  maetera  other  than  railroad  companies, 
to  the  facts  of  the  present  case,  the  court  erred 
in  granting  a  nonsuit  The  evidence  authorized 
a  finding  that  the  defendant  was  negligent  in 
reference  to  the  machinery  furnished  upon 
which  the  servant  was  at  work  at  the  time  of 
his  death,  and  that  the  defects  in  the  macliin- 
ery  were  of  such  a  character  that  the  defendant 
ought  to  have  known  of  them,  and  have  given 
warning  to  the  servant  in  respect  thereto,  aa 
well  as  a  finding  that  the  servant  did  not  know 
of  the  defects,  and  had  not  eqnal  means  with 
the  master  of  discovering  the  same,  and  was 
not  required  to  make  an  inspection  or  examina- 
tion to  discover  the  defects,  and  therefore  was 
not  lacking  in  ordinary  care  in  proceeding  to 
work  upon  the  machinery  without  making  an 
inspection  or  examination. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County: 
W.  H.  Felton,  Jr.,  Jndge. 

Action  by  T.  M.  McDonnell  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Ross  &  Grace,  for  plaintiff  In  error.  Law- 
ton  &  Cunningham,  Hall  &  Wlmberly,  and  J. 
E.  Hall,  for  defendant  in  error. 

COBB,  J.  The  plaintiff  brought  ber  action 
against  the  defendant  company  for  damages 
for  the  homicide  of  her  husband,  who  was  a 
machinist  in  its  employment.    He  was  killed 
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by  the  explosion  of  the  boiler  of  a  locomotlTe 
In  the  shopB  of  the  defendant  The  locomo- 
tive had  been  in  the  shops  for  seTeral  days 
undergoing  repairs,  and  was  not  In  use  as  a 
locomotlTe  at  the  time  the  boiler  exploded, 
steam  having  been  generated  simply  for  the 
purpose  of  aiding  in  making  the  necessary  re- 
pairs. At  the  conclusion  of  the  evidence  for 
the  plalntifT  the  court  granted  a  nonsuit,  and 
the  plaintift  excepted. 

It  is  contended  that  the  plaintiff  is  not  en- 
titled to  the  benefit  of  the  presumption  of 
negligence  authorized  by  Civ.  Code  1895,  S 
2321,  because  the  homicide  was  not  the  re- 
sult of  "the  running  of  the  locomotives,  or 
cars,  or  other  machinery,"  or  of  the  act  of 
"any  person  In  the  employment  or  service" 
of  the  company.  While  there  are  numerous 
cases  In  vchlch  it  may  appear  that  the  court 
has  dealt  with  the  law  embraced  In  this  sec- 
tion of  the  Code  as  applicable  to  suits  for  In- 
juries received  by  or  for  the  homicide  of  em- 
ployes of  railroad  companies  occasioned  In 
the  manner  stated  in  the  section,  there  are 
several  mlings  to  the  effect  that  the  provi- 
sions of  this  section  are  not  applicable  In  any 
suit  for  Injuries  to  or  the  homicide  of  such 
employe.  W.  &  A.  R.  Co.  v.  Vandiver,  85 
Ga.  471,  11  S.  E.  781;  Georgia  R.  Co.  v. 
Hicks,  95  Ga.  302,  305,  22  S.  EL  613  (2);  Fla. 
O.  &  P.  R.  Co.  V.  Barney,  98  Ga.  1,  26  S.  E. 
780;  Port  R.  &  W.  0.  R.  Co.  v.  Davis,  103 
Gn.  579,  30  S.  B.  262;  Augusta  So.  R.  Co.  v. 
McDade,  105  Ga.  135,  138,  31  S.  El  420  (6); 
W.  &  A.  R.  Co.  V.  Jackson,  113  Ga.  366,  38 
8.  E.  820;  Atlantic  &  B.  R.  Co.  v.  Reyn- 
olds, 117  Ga.  — ,  43  S.  B.  456. 

It  is  also  contended  that  there  Is  nothing 
In  Civ.  Code  1895,  |  2297,  which  declares 
that,  as  railroad  "companies  necessarily  have 
many  employes  who  cannot  possibly  con- 
trol those  who  should  exercise  care  and  dili- 
gence In  the  running  of  trains,  such  com- 
panies shall  be  liable  to  such  employes  as  to 
passengers  for  Injuries  arising  from  the  want 
of  such  care  and  diligence,"  which  would  au- 
thorize a  presumption  of  negligence  to  arise 
In  favor  of  the  plaintiff,  for  the  reason  that 
the  husband  of  the  plaintiff  was  not  killed  by 
the  running  of  trains,  and  that  there  was  no 
presumption  at  common  law  in  favor  of  pas- 
sengers except  where  the  injury  or  death  re- 
sulted from  the  running  of  trains.  In  other 
words,  the  contention  is  that  the  case  of  the 
plaintiff  is  not  brought  within  any  of  the 
statutory  provisions  of  this  state  which  mod- 
ify the  common  law  relating  to  master  and 
servant  with  respect  to  suits  against  railroad 
companies.'  It  is,  of  course,  admitted  that  un- 
der the  law  of  this  state  the  common-law  rule 
which  prohibited  one  servant  from  recovering 
from  the  master  for  Injuries  received  as  a 
result  of  the  negligence  of  a  fellow  servant  Is 
not  applicable  In  any  case  where  the  master 
Is  a  railroad  company,  whether  the  injury  re- 
sults from  the  running  of  trains  or  other- 
wise. Thompson  v.  Railroad  Co.,  64  Ga.  609 
U);  Georgia  Railroad  t.  Ivey,  73  Ga.  499  (1); 


Georgia  Railroad  Co.  v.  Brown,  86  Ga.  320, 
12  S.  B.  812;  Ga.  R.  Co.  v.  Miller,  90  Ga.  570, 
16  S.  E;  939  (L);  Ga.  R  Co.  v.  Hicks,  95  Ga. 
301,  22  S.  E.  613  (1);  Southern  Ry.  Co.  v. 
Johnson,  114  Ga.  329,  40  &  B.  235  (1).  It  is 
contended,  though,  that  this  modification  of 
the  common-law  doctrine  has  no  application 
to  the  present  case.  It  not  being  claimed  that 
the  homicide  of  the  plaintiff's  husband  was 
the  result  of  the  negligence  of  a  fellow  serv- 
ant. It  is  claimed  by  the  defendant  that  its 
liability  is  to  be  determined  In  this  case  sole- 
ly by  the  law  of  master  and  servant  as  It  ex- 
isted at  common  law.  For  the  purposes  of 
this  case,  this  will  be  conceded  to  this  ex- 
tent: that  Is,  that  the  liability  of  the  com- 
pany Is  to  be  determined  by  the  general  law 
of  master  and  servant  as  it  Is  found  In  the 
Code,  applicable  to  cases  where  the  master 
Is  other  than  a  railroad  company.  The  duties 
of  a  master  other  than  a  railroad  company 
are  laid  down  in  section  2611,  which  Is  as 
follows:  "The  master  is  bound  to  exercise 
ordinary  care  In  the  selection  of  servants, 
and  not  to  retain  them  after  knowledge  of 
I  incompetency;  he  must  use  Uke  care  In  fur- 
I  nlshing  machinery  equal  In  kind  to  that  In 
I  general  use,  and  reasonably  safe  for  all  per- 
'  sons  who  operate  It  with  ordinary  care  and 
i  diligence.  If  there  are  latent  defects  In  ma- 
chinery, or  dangers  Incident  to  an  employ- 
ment unknown  to  the  servant,  of  which  the 
master  knows,  or  ought  to  know,  be  must 
give  the  servant  warning  In  respect  thereto." 
Section  2612  provides:  "A  servant  assumes 
the  ordinary  risks  of  his  employment,  and  Is 
bound  to  exercise  his  own  skill  and  diligence 
to  protect  himself.  In  suits  for  Injuries 
arising  from  the  negligence  of  the  master  in 
failing  to  comply  with  the  duties  Imposed  by 
the  preceding  section.  It  must  appear  that  the 
master  knew  or  ought  to  have  known  of  the 
incompetency  of  the  other  servant,  or  of  the 
defects  or  danger  in  the  machinery  supplied: 
and  It  must  also  appear  that  the  servant  In- 
jured did  not  know  and  had  not  equal  means 
of  knowing  such  fact,  and  by  the  exercise  of 
ordinary  care  could  not  have  known  thereof." 
The  section  Just  quoted  purports  to  be  a 
codification  of  the  rules  laid  down  in  the  cas- 
es of  McDonald  v.  Eagle  Manufacturing  Com- 
pany, 68  Ga.  842,  Georgia  Railroad  Co.  v. 
Kelms,  83  Ga.  75,  9  S.  B.  1049,  20  Am.  St 
Rep.  301,  and  Davis  v.  Augusta  Factory,  92 
Ga.  713,  18  S.  B.  974;  and  the  rules  laid 
down  in  the  last  two  cases  are  taken  from 
Wood's  Law  of  Master  and  Servant  Under 
this  section  of  the  Code,  in  suits  for  injuries 
arising  from  dangers  which  are  unknown  to 
the  servant  In  order  to  authorize  a  recovery 
by  the  servant  or  in  a  suit  for  his  homicide. 
It  is  necessary  that  two  things  should  ap- 
pear: First,  that  the  master  knew  or  ought 
to  have  known  of  the  danger  to  which  the 
servant  was  exposed;  and,  second,  that  the 
servant  did  not  know  of  such  danger,  and 
had  not  equal  means  with  the  master  of 
knowing  it,  and  by  the  exercise  of  ordinary 
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care  could  not  bave  known  thereof.  In  oth- 
er words,  as  It  Is  sometimes  expressed,  it 
is  incumbent  upon  the  servant  to  show,  not 
only  "negligence  on  the  part  of  the  master," 
but  also  "due  care  on  his  own  part"  Brush 
Electric  Co.  v.  Wells,  103  Ga.  615,  30  S.  K 
533  (1);  McDanlel  r.  Acme  Brewing  Co.,  113 
6a.  80,  38  S.  E.  404.  If  the  servant  shows 
ttiat  the  machinery  he  was  furnished  to  work 
with  or  upon  was  in  a  defective  condition, 
and  that  work  with  or  upon  such  mactilnery 
subjected  him  to  danger,  he  has  carried  the 
burden  required  by  law,  so  far  as  proving  the 
master  negligent  is  concerned.  But  this 
alone  will  not  authorize  a  recovery,  for.  If  he 
knew  of  the  danger,  and  nevertheless  con- 
tinued to  work,  or  If  he  bad  equal  means 
with  the  master  of  discovering  the  danger, 
any  injury  resulting  to  Iilm  would  be  the  re- 
sult of  his  own  fault.  W.  &  A.  R.  Co.  t. 
Bishop,  50  Ga.  465,  473;  Johnson  v.  Railroad 
Co.,  55  Ga,  133;  Bell  v.  W.  &  A.  Railroad,  70 
Ga.  566;  Atlanta  &  Charlotte  Ry.  v.  Ray,  Id. 
674;  Central  Railroad  v.  Haslett,  74  Ga.  59 
(5);  Smalls  v.  By.  Co.,  115  Ga.  137.  41  S.  B. 
492;  Stewart  v.  Ry.  Co.,  116  Ga.  624,  41  S.  B. 
081.  When  the  servant  has  shown  that  he 
did  not  know  of  the  defects,  and  did  not  have 
equal  means  with  the  master  of  discovering 
the  same,  and  could  not  have  discovered  them 
by  the  exercise  of  ordinary  care,  he  has  es- 
tablished a  prima  facie  right  to  recover,  if  he 
has  also  carried  the  burden  of  showing  negli- 
gence on  the  part  of  the  master  in  furnishing 
the  machinery.  Let  these  principles  be  ap- 
plied to  the  facts  of  the  present  case.  The 
husband  of  the  plaintiff  was  employed  as  a 
machinist  in  the  shops  of  the  defendant  It 
was  his  duty  to  do  work  of  a  certain  charac- 
ter upon  locomotives  which  were  brought  in- 
to the  shops  for  repairs.  It  was  no  part  of 
his  duty  to  inspect  the  boiler  of  a  locomotive 
upon  which  he  was  placed  at  work,  or  to 
make  any  examination  of  the  boiler  to  ascer- 
tain its  condition  before  beginning  work  up- 
on the  engine.'  He  had  been  placed  at  work 
upon  a  locomotive  which  had  been  in  tue 
shops  for  several  days  for  the  purpose  of  un- 
dergoing repairs,  and  had  left  it  with  the  fire 
banked  the  evening  before  the  homicide.  The 
last  seen  of  him  before  the  explosion  of  the 
boiler  he  was  going  through  the  shops  in  the 
direction  of  the  roundhouse  where  the  loco- 
motive was,  apparently  with  the  intention  of 
resuming  work  thereon.  His  body  was  found 
in  the  debris  of  the  locomotive,  and  a  Jury 
would  be  authorissed  to  find  from  the  evi- 
dence that  he  had  reached  the  locomotive  be- 
fore the  explosion,  and  was  engaged  on  it  in 
the  work  required  of  him,  adjusting  what  is 
called  In  the  evidence  the  "pop  valve."  The 
evidence  authorized  a  finding  that  the  boiler 
was  in  a  very  defective  condition,  a  large 
number  of  staybolts  being  found  broken  aft- 
er the  explosion,  and  in  such  a  condition  that 
these  breaks  must  have  existed  before  the 
explosion.  The  evidence  disclosed  a  condi- 
tion of  affairs  which  would  authorize  a  Jury 


to  find  that  the  boiler  was  in  a  dangerous 
condition,  entirely  too  dangerous  for  use. 
The  defects  in  the  boiler  were  shown  to  be  of 
such  a  character  that  an  inspection  would 
have  disclosed  them,  and  from  the  evidence 
it  is  to  be  inferred  tliat  the  cliaracter  of  the 
defects  was  such  that  they  must  have  existed 
for  some  time.  It' is  to  be  inferred  that  the 
work  in  which  the  plaintiff's  husband  was 
probably  engaged  at  the  time  of  his  death 
rendered  it  usual,  proper,  and  necessary  that 
the  engine  should  be  heated,  and  the  boiler 
filled  with  steam.  While  the  evidence  is 
voluminous,  what  is  above  stated  is  the  sub- 
stance of  the  material  parts. 

Under  these  circumstances  was  the  plain- 
tiff entitled  to  have  a  jury  pass  on  her  case? 
Has  she  carried  the  burden  which  the  law 
imposes  upon  one  suing  for  the  homicide  of 
an  employs?  There  can  be  no  question  tliat 
there  was  sufficient  evidence  to  authorize  a 
jury  to  find  negligence  on  the  part  of  the  de- 
fendant, so  far  as  the  condition  of  the  boil- 
er was  concerned.  It  is  unnecessary  to  de- 
termine whether  the  doctrine  of  res  ipsa 
loquitur  appUes,  but  see  the  following  cases: 
IlUnols  Central  R.  Co.  v.  Houck,  72  Ul.  285; 
Dunlap  V.  Steamboat  Reliance  (C.  C.)  2  Fed. 
249;  Robinson  v.  Railroad  Co.,  20  Blatchf. 
338,  9  Fed.  877;  The  Reliance,  4  Woods,  420. 
2  Fed.  249;  Illhiols  Cen.  R.  Co.  v.  Phillips. 
49  HI.  234.  As  boilers,  properly  constructed 
and  properly  used,  do  not  generally  explode. 
the  explosion  of  a  boiler  would  seem  to  be 
evidence  of  negligence  in  SQme  one.  It  may 
have  been  that  of  the  boiler  maker,  or  of 
the  one  whose  duty  it  was  to  inspect  the 
boiler  before  using  it,  or  of  the  one  who  was 
using  the  machinery  to  which  the  boiler  was 
attached.  It  would  seem,  therefore,  that, 
while  the  mere  explosion  of  a  boiler  would 
raise  a  presumption  of  negligence  of  some 
one,  it  would  not,  necessarily  be  evidence  of 
negligence  on  the  part  of  the  owner  of  the 
boiler.  As  we  say,  however,  no  decision  as 
to  this  need  be  made  In  this  case.  There 
was  evidence  authorizing  a  finding  that  the 
defendant  was  negligent  in  furnishing  such 
'  a  boiler  for  use  by  an  employ^  either  at  work 
with  or  upon  the  machinery  with  which  It 
was  connected.  The  evidence  also  author- 
ized a  finding  that  the  company  ought  to 
have  known  of  the  defective  condition  of 
the  boiler.  The  plaintiff  has,  therefore,  suc- 
cessfully carried  the  burden  which  the  law 
imposed  upon  her  of  showing  that  there 
was  a  latent  danger  to  which  her  husband 
was  exposed,  and  which  the  company  ought 
to  have  known  of  before  placing  her  hus- 
band at  work  upon  the  locomotive,  and  about 
which  it  was  its  duty  to  warn  him.  Her 
right  to  recover,  therefore,  is  dependent  up- 
on whether  she  has  successfully  carried  the 
second  burden  which  the  law  imposes  upon 
her.  Does  the  evidence  show  that  her  hus- 
band did  not  know  of  the  condition  of  the 
boiler,  and  did  not  have  equal  means  with 
the  company  of  discovering  1^  and  could  not 
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by  the  exercise  of  ordinary  care  have  known 
of  It?  Want  of  knowledge  on  the  part  of  the 
servant  as  to  the  defects  In  machinery  may 
be  shown  by  drcnmstances  as  well  as  by  di- 
rect evidence.  Of  coarse,  in  a  case  Uke  the 
present,  where  the  servant  loses  his'  life,  It 
Is  impossible  in  a  suit  by  his  widow  to  show 
by  direct  evidence  this  want  of  knowledge. 
If  the  circumstances  are  such  that  It  can 
be  reasonably  Inferred  that  the  servant  did 
not  have  knowledge,  this  Inference  from  the 
facts  sufficiently  establishes  want  of  knowl- 
edge. The  evidence  shows  that  the  plaln- 
tllTs  husband  was  not  required,  under  the 
terms  of  his  employment,  to  inspect  or  ex- 
amine the  boilers  of  locomotives  upon  which 
he  was  placed  at  work.  If  It  was  not  his 
duty  to  make  an  Inspection  of  the  boiler, 
then  he-  was  not  lacking  In  diligence  if  he 
went  to  work  upon  the  engine  without  ex- 
amining into  the  condition  of  the  boiler.  He 
had  a  right  to  rely  upon  the  obligation  which 
his  employer  was  under  to  furnish  him  safe 
machinery  to  work  with,  so  far  as  latent  de- 
fects were  concerned.  He  was  placed  at 
work  upon  the  engine  by  his  employer.  He 
bad  worked  upon  It  several  times  before  his 
death.  The  last  seen  of  him,  he  was  making 
his  way  toward  the  house  where  the  engine 
was  situated,  presumably  with  the  Intention 
of  resuming  work  on  it;  and  a  Jury  could 
find  that  he  was  at  work  on  the  engine  at 
the  time  of  his  death.  A  Jury  would  be  au- 
thorized to  find  that  the  plaintiff's  husband 
did  not  know  of  the  defects  In  the  boiler. 
Not  being  required  to  Inspect  boilers,  not 
having  any  one  at  his  command  to  make  an 
inspection,  and  not  being  himself  an  in- 
spector of  boilers,  he  had  not  equal  means 
with  the  company  of  knowing  of  the  defect- 
ive condition  of  the  boiler.  We  do  not  mean 
to  say  he  would  have  been  under  a  duty  to 
inspect  if  he  bad  been  a  professional  in- 
spector of  boilers,  but  the  fact  that  he  was 
.  not  such  an  Inspector  is  an  additional  rea- 
'  son  why  he  had  not  equal  means  with  the 
master  of  discovering  the  defects.  The 
boiler  was  shown  to  be  in  such  a  defective 
and  dangerous  condition  that  no  sensible 
man  would  have  used  it  for.  the  purposes  for 
which  the  plaintiff's  husband  used  it  If  he 
had  known  of  Its  condition;  and  the  mere 
fact  that  he  went  to  work  upon  the  engine  is 
itself  evidence  of  want  of  knowledge  on  his 
part  as  to  its  condition.  This  of  Itself  would 
be  sufficient  to  shift  the  onus  upon  the  com- 
pany to  show  that  he  did  have  knowledge. 
There  being  evidence  authorizing  a  finding 
that  the  company  was  negligent  where  it 
ought  to  have  been  diligent,  and  that  the 
plaintiff's  husband  was  not  negligent  as  to 
any  matter  about  which  the  law  required 
him  to  be  diligent,  the  plahitlff  was  entitled 
to  have  her  case  submitted  to  a  Jury.  We 
do  not  mean,  of  course,  to  hold  that  the  evi- 
dence demands  a  finding  in  her  favor,  but, 
after  a  thorough  review  of  the  evidence,  we 
think  it  wa>  sufficient  to  authorhse  a  recov- 


ery. If  at  another  trial  the  evidence  is  sub- 
stantially the  same  as  that  contained  In. the 
present  record,  the  case  should  be  submit- 
ted to  a  Jury  under  proper  instructions.  On 
the  record  now  before  us  we  are  clear  that 
the  court  erred  in  granting  a  nonsuit 
Judgment  reversed  by  five  Justices. 


(118  Ga.  128) 
BRICB  V.  SHEFFIBU). 
(Supreme  Conrt  of  Georgia.   June  1,  1903.) 

DBBD— ALTERATION— ADMISSION  IN  EVIDBNCB 

—DESCRIPTION— PAROL  EVIDBNCB 

-CONSTRUCTION. 

1.  A  deed  is  not  inadmisable  in  evidence  be- 
cause of  an  alteration  which  is  unimportant 
and  immaterial  to  the  case. 

2.  A  description  of  land  as  "ten  acres  of  land, 
situated  in  [a  certain  district],  where  I  now  re- 
side," is  not  too  indefinite  to  be  made  certain 
by  parol  evidence^  A  deed  conveying  land  so 
described  is  not  inadmissible  in  evidence  as 
wautiug  a  saflicient  description  of  the  land  con- 
veyed, and  the  latter  is  sufficiently  identified 
when  it  is  shown  that  at  the  time  of  the  ex- 
ecution of  the  conveyance  the  grantor  was  liv- 
ing in  the  named  district  npon  a  certain  tract 
of  land  which  contained  jnst  10  acres. 

3.  An  instrumeut  executed  and  attested  as  a 
deed  and  duly  delivered,  which  recites  that  it 
is  "to  certify"  that  the  grantor  has  given  the 
grantee  certain  land  in  consideration  of  his 
having  bnilt  her  a  house,  "said  land  to  belong 
to  him  at  my  death,"  is  not  testamentary  in 
character,  but  conveys  a  present  title,  with  the 
possession  postponed  until  the  death  of  the 
grantor. 

4.  The  trial  judge  erred  in  refusing  a  new 
trial. 

(Syllabns  by  the  Oourt) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Sarah  Sheffield  against  William 
Brice.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Minter  Wimberly  and  J.  E.  Hall,  for  plain- 
tiff in  error.  El.  P.  Johnston  and  Harde- 
man, Davis,  Turner  &  Jones,  for  defendant 
in  error. 


SIMMONS,  a  J.  Complaint  for  land  was 
brought  by  Mrs.  Sheffield  against  William 
Brice.  On  the  trial  the  Judge  directed  a 
verdict  for  the  plaintiff  for  the  premises  in 
dispute,  but  seems  to  have  left  to  the  deter- 
mination of  the  Jury  the  amount  of  the  mesne 
profits  to  be  awarded.  The  defendant  moved 
for  a  new  trial.  The  motion  was  overruled, 
and  the  movant  excepted.  Two  grounds  are 
Insisted  on  by  counsel  for  the  plaintiff  in  er- 
ror: (1)  That  the  court  erred  in  refusing  to 
admit  in  evidence  a  certain  paper  tendered  in 
evidence  by  the  defendant  as  a  deed  to  him 
from  his  mother,  who  was  the  common  gran- 
tor, under  whoni  both  parties  claimed;  and 
(2)  that  the  court  erred  in  directing  a  verdict 
The  paper  excluded  by  the  court  was  as  fol- 
lows: 

Y  1.  See  Alteration  of  Instrument*,  vol.  t.  Ce^t. 
Dig.   i  208. 
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"Macon,  Georgia,  March,  1884. 
"Georgia,  Bibb  Ck>uiit7. 

"This  la  to  certify  that  I  have  giren  my 
son,  Wm.  Brice,  ten  acres  of  land,  aituated 
in  Rutland  district,  where  I  now  reside,  for 
In  consideration  of  building  me  a  house,  said 
land  to  belong  to  him  at  my  death. 

hei 
Aletha    X    Brlce. 

mark 
"Signed  in  tbe  preaenoe  of  u: 
"J.  A.  Jordan. 
"  W.  E.  Jeaklni,  J.  P.  Bibb  Oo.  ChL 

"I  neglected  to  date  this  agreement  at  the 
time  of  writing  it  It  was  executed  prior 
to  April,  1884,  for  I  resigned  as  justice  of 
the  peace  in  April,  1884.  My  recollection  the 
pai>er-  was  executed  in  March,  1884.  This 
September  15th,  1882. 

"W.  E.  Jenkins,  N.  P.  Bibb  Co.   Ga." 

This  paper  was  excluded  on  the  grounds 
that  its  record  was  not  good  notice,  because 
there  appeared  to  be  a  material  alteration 
in  the  deed,  unexplained,  and  because  the 
description  of  the  land  conveyed  was  not 
sufficient  to  put  the  plaintiff,  a  subsequent 
purchaser,  on  notice.  It  was  also  argued 
here  that  the  paper  was  testamentary  in 
character,  and  postponed  npt  only  the  pos- 
session, but  the  title,  ontU  after  the  death  of 
the  person  signing  it. 

1.  We  will  first  consider  the  so-called  altera- 
tion. From  the  note  at  the  bottom  of  tbe 
paper  and  from  the  parol  evidence  it  appear- 
ed that  there  was  no  alteration  of  the  body 
of  the  instrument,  but  that  it  was  executed 
without  date  some  time  about  March,  1884, 
and  that  in  1892  the  attesting  ofBcer  wrote, 
"Macon,  Georgia,  March,  1884,"  in  the  upper 
right-hand  corner,  and  added,  below  the  body 
of  the  Instrument  and  the  signatures,  the 
certificate  as  to  the  time  of  execution.  This, 
we  think,  was  not  a  material  alteration  of 
the  Instrument  The  paper  was  duly  record- 
ed as  a  deed  in  September,  1892,  and,  if  giv- 
en effect  as  a  deed  from  the  date  of  Its  rec- 
ord, was  good  as  against  the  plaintiff.  The 
date  of  the  execution  is  wholly  unimportant 
so  it  was  executed  and  recorded  prior  to  the 
acquisition' of  an  Interest  tn  the  land  by  an- 
other. 

2.  The  description  of  the  land  conveyed  was 
sufilcient,  under  the  facts  shown  by  the  pa- 
rol evidence,  to  definitely  and  positively  iden- 
tify the  tract  referred  to.  Mrs.  Brice  at  one 
time  had  owned  a  70-acre  tract  of  land,  this 
being  the  only  land  she  ever  owned  in  Bibb 
county.  She  made  a  parol  gift  of  80  acres 
of  this  to  each  of  her  two  sons,  retaining  for 
herself  a  10-acre  tract  The  land  was  di- 
vided, each  son  taking  his  30  acres,  and  the 
mother  retaining  and  residing  upon  the  10 
acres.  The  deeds  were  not  made  conveying 
the  30  acres  to  each  of  tbe  sons  until  after 
tbe  execution  of  the  instrument  now  under 
consideration,  but  tbe  actual  division  of  the 
land  had  been  made  before  this  instrument 
was  executed.    Taken  in  connection  with  this 


evidence,  tbe  paper  clearly  Identified  tbe  land 
conveyed.  The  caption  was  "Georgia,  Bibb 
County,"  and  the  words  "Rutland  district"' 
In  the  body,  will  be  referred  to  tbe  locality 
named  in  the  caption.  The  description  of 
the  land  as  10  acres  "where  I  now  reside"  Is 
not  so  vague  as  to  make  Identification  impos- 
sible, and  render  the  Instrument  inadmissi- 
ble, for  the  description  was  such  that  it 
might  by  parol  evidence,  be  applied  with 
certainty  to  some  given  tract  as  in  fact  it 
was  by  the  evidence  Just  above  recited.  At 
tbe  time  this  paper  was  shown  to  have  been 
executed,  the  grantor  was  residing  on  a  defi- 
nite tract  or  lot  of  land  which  contained  10 
acres,  and  the  conveyance  of  10  acres  of  land 
where  she  at  the  time  resided  could  have 
referred  to  no  other  or  different  land.  Nei- 
ther more  than  this  tract  nor  less  than  all  of 
it  would  answer  tbe  description  given,  and 
no  metes  and  bounds  or  further  descriptive 
terms  were  necessary.  The  description  in 
the  deed,  considered  in  the  light  of  the  facts 
existing  at  the  time  of  Its  execution,  identi- 
fied as  the  land  conveyed  the  tract  on  which 
the  grantor  at  that  time  resided. 

3.  The  defendant  testified:  "My  mother 
asked  me  to  build  a  house  for  her  on  the 
ten  acres  of  land  on  which  ahe  lived,  agree- 
ing that  If  I  built  her  the  house  she  would 
give  me  a  deed  to  the  land,  she  having  the 
right  to  live  on  it  during  her  life.  She  made 
the  proposition  to  me  to  build  the  house,  and 
that  she  would  give  me  a  deed  to  tbe  ten 
acres  of  land,  subject  to  her  use  during  her 
life.  I  built  the  house  as  she  directed,  and 
she  made  me  this  deed  after  the  house  was 
built"  Considered  as  showing  the  dreum- 
stances  under  which  the  instrument  was  ex- 
ecuted, this  evidence  Is  helpful  In  determin- 
ing the  character  of  the  Instrument  It 
shows  that  the  imper  was  not  intended  as 
mere  evidence  of  an  executory  contract  to 
convey  the  land  when  the  house  was  com- 
pleted, for  the  house  had  been  completed 
before  the  instrument  was  executed.  Tbe 
Instrument  is  not  in  the  form  usual  to  deeds. 
but  the  words  "This  is  to  certify"  are  not 
essentially  different  from  the  more  usual 
"This  indenture  wltnesseth,"  and  the  words 
"I  have  given"  are  sufficient  in  Geprgla  as 
words  of  conveyance  of  land.  So,  too,  in 
Georgia,  the  word  "heirs,"  or  its  equivalent 
Is  not  necessary  to  create  an  absolute  estate; 
but  every  conveyance,  properly  execotcd,  is 
construed  to  convey  the  fee,  unless  a  less 
estate  is  mentioned  and  limited  In  such  con- 
veyance. In  Wynn  v.  Wynn,  112  Ga.  214. 
37  S.  E.  378,  many  of  the  Georgia  cases  deal- 
ing with  habendum  clauses  of  a  doubtful  na- 
ture, where  it  was  difficult  to  determine 
whether  or  not  the  instrument  was  testa- 
mentary in  character,  are  collected.  Under 
those  cases  and  the  decision  In  Wynn  v. 
Wynn,  the  instrument  now  under  consldera- 
tlon  cannot  be  treated  as  testamentary,  but 
must  be  regarded  as  creating  a  present  title 
to  the  land,  with  a  poBtponemeat  of  tb*  poa- 
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session  only.  See,  also.  West  v.  Wright,  115 
Ga.  277,  41  S.  E.  602.  In  tills  case,  as  In 
Wynn  v.  Wynn,  the  instrument  was  attested 
In  a  manner  which  fully  compiled' with  the 
law  as  to  the  attestation  of  deeds,  but  which 
was  Ineffectual  as  applied  to  a  will.  Then, 
too,  the  fact  that  the  Instrument  was  deliv- 
ered to  the  grantee  la  evidence  tending  to 
show  that  it  was  Intended  as  a  deed,  rather 
than  as  a  will.  The  reservation  of  the  life 
estate  In  the  grantor  Is  not  at  all  Inconsist- 
ent with  an  Intention  to  convey  the  title  In 
praesentl,  with  the  right  of  possession  post- 
poned until  the  death  of  the  grantor.  Giv- 
ing effect,  as  best  we  can,  to  the  intention 
of  the  parties  as  gathered  from  the  form 
and  language  of  the  Instrument,  considered 
in  the  Ught  of  all  the  surrounding  circum- 
stances and  the  contemporaneous  acts  of  the 
parties,  we  must  hold  that  the  Instrument  Is 
not  testamentary  but  Is  a  deed  which  con- 
veyed the  title. 

4.  For  the  reasons  given,  this  Instrument 
was  admissible  In  evidence.  Had  the  Judge 
admitted  it,  the  evidence  would  certainly  not 
have  demanded  a  verdict  for  the  plaintiff,  and 
it  would  have  been  error  to  so  direct  The 
judgment  of  the  court  below  refusing  to 
grant  a  new  trial  was  erroneous. 

Judgment  reversed  by  five  Justices. 


(US  o>.  6S) 

TAYLOR  V.  CITY  OF  SANDBKSVILLB. 

(Supreme  Conrt  of  Georgia.    May  30,  1008.) 

JVDICIAIi     NOTICE— MUNICIPAL     ORDINANCB- 

liOITERINO  ON  STREETS-EVIDENCE— 

CERTIORARI— VERIFICATION. 

1.  In  a  proceeding  in  a  monicipal  court  to  en- 
force an  ordinance  of  the  mnnicipality,  judicial 
notice  will  be  taken  of  the  existence  and  sub- 
stance of  the  ordinance. 

2.  A  municipal  ordinance  making  it  penal  for 
any  person  "to  be  fonnd  idling,  loitering,  or 
loafing  npon  the  streets"  of  the  mnnicipality  is 
noc  void  as  an  effort  to  punish  for  the  same 
acta  -n-hich  are  embraced  within  the  state  laws 
against  vagrancy. 

3.  To  warrant  a  conviction  under  such  an  or- 
dinance, it  is  not  necessary  that  the  municipal- 
ity should  prove  that  the  accused  is  without 
property  or  means  of  support. 

4.  Statements  of  fact  made  in  a  petition  for 
certiorari  cannot  be  considered  on  the  bearing 
when  they  are  not  verified  by  the  answer. 

5.  Questions  not  made  in  the  record  will  not 
be  considered,  although  they  may  be  argued 
here. 

(Syllabus  by  the  Onrt) 

EIrror  from  Superior  Court  Washington 
Oonnty;  H.  M.  Holden,  Judge. 

Lewis  Taylor  was  convicted  of  violation 
of  an  ordinance  of  the  city  of  SandeisvUle, 
and-  brings  error.     Affirmed. 

Evans  &  Evans,  for  plaintiff  in  error. 
Hardwlck  &  Hyman  and  Fulton  OolvlUe,  for 
defendant  in  error. 

SIMMONS,  O.  J.  After  conviction  before 
the  mayor  of  the  city  of  SandersvlIIe,  Tay- 

1 1.  Be*  Evldane^  vol.  10,  C«it.  Dig.  |  41 


lor  sued  out  a  writ  of  oertlorarL  On  the 
hearing  before  the  Judge  of  the  laperior 
court  the  certiorari  was  overruled.  Taylor 
excepted.  From  the  petition  and  the  an- 
swer of  the  mayor  it  appeared  that  Taylor 
was  convicted  of  a  violation  of  a  municipal 
ordinance  making  it  penal  for  any  person 
"to  be  found  idling,  loitering,  or  loafing  upon 
the  streets  of  the  city  of  Sandersvllle." 

1.  The  petition  for  certiorari  alleged  that 
the  conviction  was  Illegal,  and  contrary  to 
law,  because  no  ordinance  making  it  penal 
to  Idle,  loiter,  or  loaf  npon  the  streets  of 
the  city  was  Introdnced  in  evidence,  or  prov- 
ed to  be  In  existence.  This  gronnd  is  veri- 
fied by  the  mayor  who,  however,  states  that 
there  is  such  an  ordinance  of  force,  and  em- 
bodies it  in  his  answer.  That  a  municipal  or- 
dinance cannot  be  Judicially  noticed  by  state 
courts  is  well  settled  in  this  state,  as -well  as 
by  the  decisions  of  the  courts  of  other  states. 
They  are  treated  as  are  private  statutes,  and 
mast  be  alleged  and  proved  as  matters  of 
fact  This  rule,  however,  does  not  in  any 
sense  apply  to  a  proceeding  In  a  municipal 
court  to  enforce  an  ordinance  of  the  munic- 
ipality. In  snch  a  proceeding  the  court  will 
take  Judicial  notice  of  .the  existence  and 
substance  of  the  ordinance.  Relatively  to 
the  municipal  court,  an  ordinance  of  the  mu- 
nicipality stands  upon  the  same  footing  as 
do  public  acts  of  the  Legislature  In  the 
courts  of  the  state.  They  are  the  laws  of 
the  forum— the  enactments  of  the  legislative 
department  of  the  government  of  which  the 
municipal  conrt  is  the  Judicial  branch.  That 
this  is  no  new  doctrine  may  be  seen  by  an 
examination  of  Bx  parte  Davis,  115  Cal.  445, 
47  Pac.  258,  and  cases  cited;  Conboy  v. 
Iowa  City,  2  Iowa,  90;  City  Council  v. 
O'Donnell,  29  S.  C.  355.  7  S.  E.  623,  1  L.  R. 
A.  632,  13  Am.  St  Rep.  728,  approving  City 
Council  V.  Chur,  2  Bailey,  164;  Information 
against  Oliver,  21  S.  C.  319,  53  Am.  Rep.  681; 
Wheeling  v.  Black,  25  W.  Va.  266,  281: 
Moundsvllle  v.  Velton,  35  W.  Va.  217,  13  S. 
E.  373;  note  to  Lanfear  v.  Mestler,  89  Am. 
Dec.  668,  and  cases  cited. 

2.  The  petition  also  alleged  that  the  con- 
viction of  the  plaintiff  in  error  was  illegal, 
"because  under  the  charge  of  disorderly  con- 
duct your  petitioner  could  not  be  convicted 
of  vagrancy,  because  said  vagrancy  is  an 
offense  against  the  state  laws,  and  the  said 
mayor  of  said  city  is  without  Jurisdiction  to 
try  the  same."  In  this  ground  there  are 
some  assumptions  of  facts  which  cannot  be 
sustained  by  the  record.  The  answer  of  the 
mayor  does  not  verify  the  statement  that 
Taylor  was  charged  with  disorderly  conduct, 
or  that  he  was  convicted  of  vagrancy.  On 
the  contrary.  It  states  unequivocally  that 
Taylor  "was  not  tried  for  vagrancy,  but  for 
Idling,  loitering  and  loafing  on  the  streets  of 
Sandersvllle,  Georgia,"  and  was  fonnd  gnllty 
of  that  offense.  It  was  argued  that  the  or- 
dinance in  question  Is  void  as  an  effort  by 
the  municipal  anthoritles  to  pnnish  an  act 
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which  Is  an  offense  under  the  penal  statute 
of  the  state  against  vagrancy.  To  warrant 
a  conviction  under  section  453  of  the  Penal 
Code  of  1895,  wherein  vagrancy  Is  defined, 
It  Is  necessary  (except  In  case  of  profession- 
al gamblers  living  in  idleness)  to  show  that 
the  accused  is  without  property,  or  has  no 
means  of  support.  Nor  Is  It  essential  under 
that  section  that  the  accused  be  found  idling, 
loitering,  or  loafing  ui>on  the  streets,  or  in 
any  particular  place.  This  municipal  or- 
dinance Is  materially  different,  for  it  makes 
It  penal  for  any  one,  regardless  of  his  prop- 
erty or  means  of  support,  "to  be  found  idling, 
loitering,  or  loafing  upon  the  streets  of  the 
city."  The  ordinance  is  not  aimed  at  the 
lazy  and  shiftless,  who  are  apt  to  require 
support  In  some  public  Institution,  or  else 
to  resort  to  theft;  but  at  all  persons,  rich  or 
poor,  who  loiter  or  loaf  upon  the  public 
streets,  whose  Idleness  makes  them  less 
likely  to  act  In  accordance  with  the  beet  In- 
terests of  the  city,  and  who,  at  best,  ren- 
der more  difficult  the  passage  of  others  along 
the  streets.  With  the  policy  of  the  munic- 
ipal authorities  in  passing  this  ordinance  we 
have  nothing  to  do.  It  Is  enough  for  our 
purposes  that  it  does  not  seek  to  Impose  a 
punishment  for  the  same  acta  which  are 
made  penal  by  the  laws  of  the  state. 

3.  It  was  alleged  that  the  verdict  was  con- 
trary to  evidence,  and  without  evidence  to 
support  It  In  support  of  this  ground  It  was 
argued  that  the  evidence  failed  to  show  the 
financial  condition  of  the  plaintiff  in  error. 
What  we  have  said  above  really  disposes  of 
this  ground.  If  the  ordinance  Imposes  a 
punishment  upon  all  persons  found  idling, 
loitering,  or  loafing  upon  the  streets,  with- 
out regard  to  their  property  or  means  of  sup- 
port, it  must  follow  that  proof  of  the  finan- 
cial condition  of  the  accused  was  not  essen- 
tial to  a  conviction.  The  evidence  set  out  in 
the  answer  of  the  mayor  warranted  the  con- 
viction of  the  accused,  and  there  was  no 
error  in  refusing  to  sustain  the  certiorari  on 
this  ground. 

4.  The  petition  for  certiorari  alleges  that 
the  conviction  was  Illegal  because  the  ac- 
cused "was  not  presented  before  his  trial 
with  a  copy  of  charges  and  the  list  of  wit- 
nesses against  him,  he  not  having  waived 
the  same."  The  answer  of  the  mayor  states 
that  "upon  a  verbal  demand  of  [Taylor's] 
attorney,  he  was  furnished  with  a  copy  of 
charges  and  the  witnesses."  Even  If  there 
were  any  merit  In  this  ground  as  it  is  stat- 
ed in  the  petition,  It  cannot  be  considered,  as 
the  allegations  of  facts  upon  which  it  Is 
based  are  not  verified  by  the  answer. 

5.  The  above  disposes  of  all  of  the  as- 
signments of  error  and  of  the  case.  It  is 
true  that  In  the  brief  filed  In  this  court  for 
the  plaintiff  In  error  it  was  argued  that  the 
ordinance  was  invalid  because  "unreason- 
able, oppressive,  and  unconstitutional";  but 
there  is  no  assignment  on  which  such  a 
contention  can  properly  be  predicated,  and 


the  record  contains  no  Intimation  that  any 
such  question  was  made  before  the  mayor, 
or  In  the  superior  court    This  court  Is,  tbae- 
fore,  without  jurisdiction  to  decide  It 
Judgment  affirmed  by  five  Justices. 


CUNNEGIN  V.  STATB. 
(Supreme  0>urt  of  Georgia.    June  1,  1903.) 

LARCBNT  AFTER  TRUST— BVIDENCB. 

1.  The  legal  queertion  involved  in  this  case  is 
settled  by  the  decisions  of  this  court  in  Finkel- 
Btein  V.  State,  81  S.  E.  589,  106  Oa.  617; 
Hecox  V.  State,  31  S.  E.  592,  lOB  Ga.  625. 

2.  There  was  in  the  present  case  some  evi- 
dence to  support  R  finding  that  the  accnsed 
fraudulently  induced  the  prosecutor  to  deliver 
to  him  possession  of  the  property  stolen,  witii 
intent  to  steal  it  and  that  the  element  of  trust 
of  the  character  which  enters  into  all  cases  of 
larceny  after  trust  was  absent.  That  theory, 
as  well  as  the  contention  that  the  accused  was 
voluntarily  intrusted  with  the  possession  of  the 
goods,  was  fairly  submitted  to  the  jury,  onder 
appropriate  instructions  from  the  trial  judge. 
The  conviction  of  simple  larceny  was  fmlj 
warranted,  and  this  court  will  not  reverse  the 
judgment  of  the  snpericw  court  overruling  the 
certiorari. 

(Syllabus  by  the  Court) 

Slrror  from  Superior  Conrt  Morgan  Coun- 
ty;  H.  6.  Lewis,  Judge. 

Tom  Cunnegln  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

Williford  &  Mlddlebrooks,  for  plaintiff  In 
error.  Jos.  E.  Pottle,  SoL  Gen.,  and  E.  W. 
Bntler,  for  the  State. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  LUMPKIN, 
P.  J.,  absent  on  account  of  sicknesa. 


(U7  Ga.  lOon 
JOHNSON  T.  THROWER  at  at 
(Supreme  Court  of  Georgia.    Jane  3,  1903.) 

lANDLORD  AND  TENANT— WARRANT   TO   DI8- 

POSSBSa-INJUNCTION- ESTOPPEL    TO 

DENY  TITLE— HARMLESS  ERROR. 

1.  A  warrant  to  dispossess  a  tenant  who  i« 
holding  over  beyond  his  term,  or  who  has  failed 
to  pay  rent  due,  may  be  issued  upon  an  affidavit 
made  by  an  agent  of  the  landlord. 

2.  In  a  case  where  the  undisputed  evidence 
shows  that  the  relation  of  landlord  and  tenant 
exists  between  the  parties,  the  execution  of  a 
warrant  to  dispossess  the  tenant  will  not  be 
enjoined  by  a  court  of  equity;  the  remedy  of  the 
tenant,  if  he  has  any  defense,  being  to  file  the 
counter  affidavit  provided  for  by  the  statute; 
and  this  is  so  though  the  tenant  on  account  of 
poverty,  may  be  unable  to  give  the  bond  and 
security  required  as  a  condition  precedent  to 
the  filing  of  such  counter  affidavit 

3.  The  rule  that  a  tenant  cannot  set  np  a 
title  to  the  rented  premises  in  oppositicm  to  that 
claimed  by  his  landlord,  Is  applicable,  although 
at  the  time  the  contract  of  rent  was  made  the 
tenant  was  in  possession,  claiming  title  to  the 
premises. 

4.  None  of  the  rulings  made  during  the  prog- 
ress of  the  trial,  even  if  erroneous,  were  of  such 
a  character  as  to  authorize  a  reversal  of  the 
judgment  refusing  to  grant  an  injunction:  and 
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>ach  judjfment  was,  under  the  tacts,  the  onljr 
proper  one  which  could  have  been  rendered. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pulton  County; 
J.  H.  Lumpldn,  Judge. 

Action  by  Mary  Johnson  against  M.  L. 
Thrower  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Robt  L.  Rodgers,  tor  plaintiff  in  error.  O. 
li.  Pettlgrew,  for  defendants  in  error. 

FISH,  J.  On  December  29,  1902,  M.  L. 
Thrower,  as  agent  for  W.  B.  Phillips,  made 
an  affidavit  as  the  foundation  for  a  warrant 
to  dispossess  Mary  Johnson  from  certain  de- 
scribed premises,  on  the  ground  that  she,  as 
tenant  of  FiiUlips,  had  failed  to  pay  rent  then 
due.  The  warrant  was  issued,  commanding 
Mary  Johnson,  as  tenant,  to  deliver  posses- 
sion of  the  premises  to  W.  R.  Phillips  or  Ms 
representative.  Notice  of  the  issuance  of  the 
warrant  was  duly  given  to  Mary  Johnson, 
who  was  In  possession  of  the  premises;  and 
she  filed -a  petition  In  the  superior  court, 
praying  that  the  execution  of  the  warrant  be 
enjoined,  claiming  tn  her  petition  that  she 
was  the  owner  of  the  property  in  question, 
and  not  the  tenant  of  either  Phillips  or 
Thrower.  The  Judge  refused  to  grant  the 
injunction,  and  the  plaintiff  excepted. 

1.  At  the  bearing  the  plaintiff  offered  evi- 
dence which  it  is  claimed  established  her 
contention,  whereupon  the  defendant  FtillUps 
offered  in  evidence  a  contract,  of  which  the 
following  is  a  copy: 

"We  have  this  day  rented  of  W.  R.  Phil- 
lips the  house  and  lot  In  the  city  of  Atlanta 
known  as  No.  204  Markham  street,  from  this 
date  to  the  let  day  of  May,  1903,  and  promise 
to  occupy  said  premises  as  his  tenants,  and 
agree  to  pay  him  one  dollar  per  month  for 
the  rent  of  the  same,  the  first  payment  and 
each  payment  to  be  made  on  or  before  the 
10  day  of  each  month.  At  the  expiration  of 
said  lease  we  agree  to  vacate  said  premises 
and  give  the  possession  of  the  same  to  said 
W.  B.  Phillips.    This  Nov,  1st  1902. 

"[Signed  Ned  Johnson.] 

^her 
"Mary  '  X    Johnson." 
mark. 

The  execution  of  this  contract  by  Mary 
Johnson,  the  plaintiff,  was  duly  proved.  The 
plaintiff  objected  to  the  admission  of  this 
contract  on  the  ground  that  the  dispossessory 
warrant  was  a  proceeding  by  M.  K  Thrower 
Individually  against  Mary  Johnson  alone,  and 
the  contract,  being  between  W.  R.  Phillips, 
on  the  one  side,  and  both  Mary  and  Ned 
Johnson,  on  the  other,  was  irrelevant  The 
court  properly  overruled  this  objection.  While 
It  appeared  that  the  affidavit  which  was  the 
foundation  of  the  warrant  was  made  by 
Thrower  as  agent  for  Phillips,  the  warrant 
was  issued  in  the  name  of  Phillips,  and,  by 
the  express  terms  of  the  statute,  a  warrant 
against  a  tenant  holding  over  beyond  his 
tann.  or  failing  to  pay  the  rent  when  due. 


may  be  Issued  upon  an  affidavit  made  by  the 
agent  of  the  landlord.  Civ.  Code  1895,  {  4813. 
Such  an  affidavit  is  properly  signed,  'as  was 
the  one  in  the  present  case,  by  the  agent 
himself  in  his  Individual  name;  and,  when 
the  affidavit  contains  a  recital  of  his  agency, 
a  sufficient  compliance  with  the  statute  Is 
shown.  It  appears,  therefore,  that  the  "pro- 
ceeding" was  not  one  by  M.  L.  Thrower  as 
an  individual,  but  by  W.  R.  Phillips,  the 
person  claiming  to  be  the  landlord.  The  con- 
tract was  evidence  that  the  relation  of  land- 
lord and  tenant  existed  between  Phillips  and 
the  plaintiff,  and  the  fact  that  another  per- 
son Joined  with  her  in  the  obligation  to  pay 
the  rent  did  not  make  the  contract  irrelevant 
or  Inadmissible.  That  no  effort  was  being 
made  to  dispossess  her  co-tenant  affords  her 
no  Just  cause  of  complaint.  There  was  no 
effort  made  by  the  plaintiff  to  show  that  she 
did  not  execute  the  contract,  and  It  must 
therefore,  for  the  purposes  of  this  case,  be 
taken  as  conclusively  establishing  the  facts 
stated  therein. 

2.  As  the  relation  of  landlord  and  tenant 
existed  between  the  parties,  the  remedy  of 
the  plaintiff.  If  she  did  not  owe  the  rent,  was 
by  counter  affidavit;  and,  unless  some  reason 
existed  why  this  remedy  was  not  available, 
the  extraordinary  powers  of  a  court  of  eq- 
uity could  not  be  called  to  her  aid.  It  Is 
alleged  in  the  petition  that  such  a  reason  did 
exist.  It  consisting  in  plalntifTs  inability  to 
give  the  bond  and  security  required  by  the 
statute.  It  Is  settled  by  repeated  adjudica- 
tions that  this  constitutes  no  reason  for  equi- 
table Interference.  Brown  v.  Watson,  115 
Ga.  592,  41  S.  B.  998,  and  cases  cited.  The 
distinction  pointed  out  In  that  case  between 
the  ruling  then  made  and  that  made  In 
Brooks  V.  Stroud,  111  Ga.  875,  36  S.  B.  960, 
is  applicable  in  the  present  case;  for,  while 
the  plaintiff  In  her  petition  denies  the  ten- 
ancy, the  uncontradicted  evidence  shows  that 
she  had  made  a  contract  of  tenancy  with  the 
defendant  Phillips. 

3,  But  even  if  the  remedy  by  Injunction 
bad  been  available  to  the  plaintiff,  she  would 
have  been  estopped  to  set  up  title  in  herself 
in  opposition  to  that  claimed  by  her  landlord. 
The  doctrine  that  a  tenant  cannot  dispute 
his  landlord's  title  while  in  possession  under 
the  contract  of  tenancy  has  been  so  many 
times  ruled  by  this  court  that  any  elaboration 
of  the  proposition  would  be  superfluous;  and, 
while  there  are  exceptions  to  the  rule,  none 
of  the  exceptions  apply  In  the  present  case. 
If  a  tenant  in  possession  desires  to  litigate 
with  his  landlord  the  title  to  the  premises, 
he  must  first  pay  the  rent  and  surrender  pos- 
session. By  entering  under  the  landlord  he 
admits  his  title,  and  the  law  will  not  permit 
lilm  to  assume  an  Inconsistent  position,  either 
by  attorney  to  any  one  else  as  his  landlord, 
or  by  claiming  himself  title  to  the  premises. 
It  is  wholly  Immaterial  that  the  landlord 
may  In  fact  have  not  even  color  of  title  to 
the  property.    It  la  Plough  that  be  claimed 
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It,  and  that  tbe  tenant,  by  Ma  contract  of 
tenancy,  recognized  the  claim.  As  against 
him,  the  claim  la  valid,  though  wholly  un- 
founded. See  Grizzard  v.  Roberts,  110  Qa. 
41,  35  S.  E.  291,  where  the  previous  decisions 
of  this  court  are  collated.  See,  also,  18  A. 
&  E.  Enc.  L.  (2d  Ed.)  411-114;  2  McAdam, 
Land.  &  T.  (3d  Ed.)  1350,  and  cases  cited, 
and  section  423.  The  rule  la  tbe  same  where 
the  tenant  Is  In  possession,  even  under  a 
claim  of  ownership,  when  the  contract  of 
tenancy  Is  made.  See  Lucas  v.  Brooks,  18 
"WalL  436,  21  L.  Ed.  779;  18  A.  &  E.  Enc. 
L.  (2d  Ed.)  415,  and  cases  cited  In  note  3. 

4.  It  follows  from  the  foregoing  that  the 
trial  Judge  properly  refused  to  grant  the  in- 
junction prayed  for  by  the  plaintiff.  .  If  any 
error  was  committed  in  ruling  out  a  portion 
of  the  evidence  offered  by  plaintiff  to  estab- 
lish her  title  to  the  premises,  It  resulted  In  no 
injury  to  the  plaintiff;  for  It  would  have 
been  proper,  after  the  contract  of  tenancy 
between  plaintiff  and  Phillips  was  introduced 
in  evidence,  to  have  ruled  out  all  the  evi- 
dence relating  to  the  claim  of  title  by  the 
plaintiff.  None  of  the  rulings  complained  of 
in  the  bill  of  exceptions,  even  If  erroneous, 
were  of  such  a  character  as  to  authorize  a 
reversal  of  the  Judgment  refusing  to  grant 
an  injunction. 

Judgment  affirmed  by  five  Justicea. 


(US  Qa.  78) 

CALVIN  v.  STATE. 
(Supreme  Court  of  Georgia.    May  80.  1908.) 

CRIMINAL  LAW— INSTRUCTIONS-CONFES- 
SIONS. 

1.  In  the  trial  of  a  murder  case,  where  the 
state  relies  in  part  upon  a  confession  which  is 
proven  by  the  testimony  of  one  witness  only, 
it  is  error  to  charge:  "When  a  confession  is 
made  and  stated  to  the  jury  by  a  credible  wit- 
ness, it  is  of  the  highest  order  of  testimony. 
There  can  be  but  few  higher  sources  of  evidence 
than  a  confession  voluntarily  and  freely  mad&" 

(Syllabus  by  the  Ooort) 

Hirror  from  Superior  CJourt,  Chatham  Ckmn- 
ty;  Pope  Barrow,  Judge. 

Willie  Calvin  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Wm.  Fease  and  Francis  P.  Salas,  for  plain- 
tiff la  error.  W.  W.  Osborne,  Sol.  Gen.,  and 
Jno.  0.  Hart,  Atty.  Gen.,  for  the  State. 

COBB,  J.  The  accused  was  convicted  of 
murder,  and  sentenced  to  death.  He  assigns 
error  upon  the  refusal  of  the  Judge  to  grant 
hln)  a  new  trial.  Elrror  Is  assigned  upon  the 
following  charge  of  the  court:  "All  confes- 
sions should  be  received  with  care  and  cau- 
tion, not  on  account  of  tbe  character  of  the 
testimony,  but  on  account  of  the  fact  of 
their  t)eing  transmitted  through  one  or  two 
different  channels,  liable  to  be  some  mis- 
take as  to  what  was  said,  and  liable  to  be 
some   mistake   In   repeating;    but   when   a 

1 1-  See  Criminal  Law,  tdL  li.  Cant  Vig.  |  1861. 


confession  is  made  and  stated  to  tbe  jury 
by  a  credible  witness.  It  is  of  tbe  hlgbest 
order  of  testimony.  There  can  be  bnt  few 
higher  sources  of  evidence  than  a  confession 
voluntarily  and  freely  made."  The  assign- 
ments of  error  upon  this  charge  are  that  the 
court  expressed  an  opinion  fts  to  the  weight 
that  should  be  given  to  a  confession,  there- 
by withdrawing  from  tbe  jury  the  right  to 
consider  what  weight  should  be  given  to  it, 
and  that  the  court  Indirectly  Intimated  that 
the  witness  who  testified  to  the  confession 
was  credible,  Instead  of  leaving  that  ques- 
tion to  the  Jury  to  decfde.  In  Cook  v.  State, 
11  Ga.  69,  56  Am.  Dec.  410,  Judge  Nlsbet 
said:  "As  a  general  rule,  the  confessions  of 
a  party,  freely  and  solemnly  made,  are  the 
highest  evidence.  So  reasonable  and  well 
settled  is  this  rule  that  exceptions  to  It,  to 
be  sustained,  ought  to  rest  upon  tbe  noost 
unassailable  grounds."  In  Eberhart  y.  State, 
47  Ga.  609,  Judge  McCay  said:  "A  confes- 
sion In  open  court  Is  evidence  even  of  trea- 
son, and  it  Is  a  sound  rule  of  law  and  of 
common  sense  that  a  free  confession  Is  very 
strong  evidence  of  guilt."  But  It  most  be 
remembered,  as  was  said  In  Savannah  Rail- 
way Company  v.  Evans,  115  Ga.  818,  41  S. 
B.  632:  "There  are  many  things  said  by  this 
court,  both  In  headnotes  and  opinions,  that 
are  sound  law,  but  which  nevertheless  wonld 
be  Improper  instructions  to  a  jury.  This 
court  •  *  •  may  use  language  which 
would  be  appropriate  In  a  beadnote  or  opin- 
ion, but  which  would  be  grossly  Improper 
when  embodied  In  a  charge  to  a  jury."  See, 
also,  Florida  Central  Railroad  Company  v. 
Lucas,  110  Ga.  127,  128,  35  S.  E.  283.  In 
Hunter  v.  State,  43  Ga.  484,  523  (4),  It  was 
held  that  it  is  not  the  duty  of  a  judge  to 
classify  evidence  as  to  Its  weight  or  con- 
sideration, or  to  intimate  any  opinion  there- 
on. In  that  case  counsel  for  the  state  con- 
tended that  confessions  were  the-  highest 
species  of  evidence,  while  counsel  for  the  ac- 
cused Insisted  that  under  the  rule  laid  down 
In  the  Code  they  were  not,  and  the  court  re- 
fused to  give  In  charge  to  the  Jury  a  re- 
quest of  couns^  for  the  accused  that  con-' 
fessions  were  not  the  highest  evidence,  but 
charged  the  language  of  the  0)de  on  the  sub- 
ject of  confessions.  It  was  held  that  this 
action  of  the  court  was  not  error.  In  the 
case  of  Merritt  v.  State,  107  Ga.  675,  679. 
34  S.  E.  361,  error  was  assigned  upon  the 
following  charge:  "EMdence  of  certain  phy- 
sicians has  been  admitted,  which  was  of- 
fered for  the  purpose,  as  you  understand,  of 
showing  she  was  a  virtuous  woman.  The 
law  makes  the  opinion  of  experts— as  they 
are  called  experts  on  any  question  of  science 
—makes  that  sort  of  evidence  admissible. 
The  value  of  that  testimony,  gentlemen,  is 
dependent  upon  the  degree  of  the  experience 
and  honesty  and  the  Impartiality  of  the  wit- 
nesses who  testified,  and  its  weight  varies 
In  proportion  as  they  are  experienced,  hon- 
est,  and  Impartial.     Where  these  elements 
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are  undoubted,  their  testimony  Is  entitled  to 
great  weight  and  consideration;  but,  gentle- 
men, it  Is  not  80  binding,  not  so  anthorita- 
tlve,  that  you,  the  Jury,  are  bound  by  It. 
It  is  Intended  to  aid  you  in  coming  to  a  cor- 
rect conclusion."  It  was  held  that  this 
charge  was  erroneous,  notwithstanding  it 
was  almost  in  the  exact  language  of  a  head- 
note  in  the  case  of  Choice  t.  State,  81  6a. 
425;  Mr.  Justice  Lewis,  in  the  opinion,  say- 
ing: "Ordinarily,  a  court  should  not  instruct 
the  Jury  what  particular  testimony  before 
them  is  or  is  not  entitled  to  great  weight 
or  consideration,  especially  where  there  Is  no 
statute  or  rule  of  law  stating  that  the  par- 
ticular testimony  in  question  should  be  con- 
sidered by  the  Jury  as  being  of  great  weight." 
See,  also,  in  this  connection,  Raleigh  &  Gas- 
ton Railroad  Cbmpany  t.  Allen,  l06  Qa.  572, 
82  S.  E.  622;  Ryder  v.  State,  100  Ga.  529 
(6),  533,  28  S.  E.  246,  38  L.  R.  A.  721,  62  Am. 
St.  Rep.  334;  Phoenls  Insurance  Company  v. 
Gray,  113  Ga.  424,  38  S.  K.  992;  Wall  ▼. 
State,  112  Ga.  336,  87  S.  E.  871  (2).  In  Bonr- 
qoln  T.  Bourqnin,  110  Ga.  440,  35  S.  E.  710 
(3),  it  was  held  that  It  Is  not  proper  for  the 
Judge  to  inform  a  Jury  that  particular  evi- 
dence is  entitled  to  great  consideration,  but 
be  should  leave  them  free  to  determine  for 
themselves  the  weight  to  be  given  It  In 
that  case  one  of  the  questions  was  whether 
a  deed  had  been  delivered,  and  the  court 
was  requested  to  charge  the  Jury  that  the 
record  of  a  deed  by  the  grantor  was  entitled 
to  great  consideration.  It  was  held  not  to 
be  error  to  refuse  to  give  this  request,  it  be- 
ing there  said:  "It  is  not  proper  for  a  Judge 
to  instruct  the  Jury  that  particular  evidence 
Is  entitled  to  great  weight  or  great  considera- 
tion. This  is  a  matter  entirely  for  them. 
One  Juror  might  give  certain  evidence  g^reat 
consideration,  and  another  might  think  it 
entitled  to  but  little  weight  This  is  a  mat- 
ter peculiarly  within  their  province,  and  they 
should  be  left  free  to  determine  what  weight 
should  be  givei}  to  particular  evidence. 
•  •  •  There  are  cases  In  which  an  in- 
struction from  the  Judge  that  evidence  of  a 
certain  character  is  entitled  to  great  weight, 
or  should  receive  great  consideration,  would 
be  equivalent  to  an  expression  of  opinion  on 
the  evidence,  almost  amounting  to  a  direc- 
tion of  a  verdict  in  favor  of  the  party  in 
whose  behalf  the  evidence  was  Introduced." 
All  evidence  submitted  to  the  Jury  is  to  be 
weighed  by  them,  and,  as  a  general  rule, 
they  are  the  exclusive  Judges  of  the  weight 
of  evidence,  and  in  those  cases  where  the 
Jury  are,  under  the  law,  the  exclusive  Judges 
of  the  weight  to  be  given  to  particular  evi- 
dence. It  is  no  part  of  the  duty  of  the  Judge 
to  call  their  attention  to  one  class  of  evi- 
dence, and  state  that  It  Is  better  or  higher, 
and  entitled  to  more  weight  than  another 
class  of  evidence  in  the  same  case.  More 
ttaan  this,  it  Is  positive  error  for  the  Judge 
to  do  this;  and.  If  an  error  thus  committed 
la  calculated  to  prejudice  the  losing  party,  it 
44  S.B.— 64 


is  sufficient  reason  for  setting  aside  the  ver- 
dict In  the  present  case  the  accused  in  his 
statement  denied  that  he  was  the  slayer.  One 
witness,  and  only  one,  testlded  to  a  con- 
fession. This  testimony  showed  a  full  and 
complete  confession  by  the  accused  that  he 
was  the  perpetrator  of  the  crime.  While  the 
state  did  not  rely  entii'ely  upon  the  testimony 
of  this  witness,  it  is  apparent  that  be  was 
an  important  witness  in  the  case.  The  ef- 
fect of  the  Judge's  charge  was  to  single  out 
this  witness,  and  call  especial  attention  to 
him,  and  indicate  to  the  Jury  that  the  char- 
acter of  testimony  which  he  had  offered  was 
"of  the  highest  order,"  and  that  there  were 
"but  few  higher  sources  of  evidence."  We 
think  this  error  was  calculated  to  prejudice 
the  accused,  especially  when  taken  In  con- 
nection with  the  fact  that  the  Judge  empha- 
sized in  Ills  charge  that  a  confession  is  en- 
titled to  this  weight  when  testified  to  "by 
a  credible  witness."  This  language  was  cal- 
culated to  impress  upon  the  minds  of  the 
Jury  that  the  particular  witness  was  cred- 
ible, and,  when  coupled  with  the  statement 
that  his  testimony  was  worthy  of  high  con- 
sideration, it  was  calculated  to  operate  great- 
ly to  the  prejudice  of  the  accused,  and  con- 
stituted sufficient  cause  for  a  new  trial. 

The  ruling  made  in  Mercer  v.  State,  17 
Qa.  169,  is  distinguishable  from  the  one  now 
made.  While  in  that  case  the  Judge  char- 
ged the  Jury  that  a  confession  freely  and 
voluntarily  made  was  the  "highest  kind  of 
evidence,"  still  he  also  Instructed  them,  in 
the  same  connection,  that  they  should  weigh, 
the  testimony  of  the  confession  "as  they  did 
other  testimony,"  and  in  the  opinion  of  the 
court  stress  is  laid  upon  these  qualifying 
words.  We  are  not  prepared  to  say  that  in 
a  case  like  the  present  we  would  approve 
a  charge  in  the  language  of  that  given  in 
the  Mercer  Case,  nor  do  we  say  that  in  alt 
cases  a  charge  In  the  language  of  the  one 
given  in  the  present  case  would  be  cause  for 
a  new  trial.  The  test  in  each  case  is  wheth- 
er the  charge  was  calculated  to  prejudice 
the  accused.  Here,  however,  the  Judge  add-, 
ed  no  qualifying  words  of  the  nature  used 
in  the  Mercer  Case,  and,  in  view  of  the  char- 
acter of  the  testimony,  we  think  a  new  trial 
is  demanded.  Bee,  in  this  connection.  Phoe- 
nix Insurance  Cto.  v.  Gray,  supra.  It  is  true 
the  Judge  in  another  part  of  bis  charge,  and 
in  an  entirely  different  connection,  charged 
the  Jury  tliat  they  were  the  exclusive  Judges 
of  the  weight  to  be  given  the  prisoner's 
statement,  and  that  it  was  "their  exclusive 
province  to  Judge  of  the  credibility  of  the 
witnesses  in  the  case."  We  do  not  think 
this  language  in  an  entirely  different  part 
of  the  charge  cured  the  error  of  the  charge 
on  the  subject  of  confessions.  It  is  by  no 
means  certain  that  the  error  would  have 
been  cured  if  the  Judge  had.  In  another  part 
of  the  charge,  expressly  stated  that  the  Jury 
were  the  Judges  of  the  weight  to  be  given 
to  testimony  of  a  confession,  as  it  could  not 
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be  said  with  certainty  that  even  then  the 
impression  flrst  conveyed  had  been  removed. 

In  tbe  course  of  his  charge  to  the  jury 
the  Judge  said:  "There  is  another  thing 
that  it  is  not  inopportune,  as  a  matter  of 
law,  to  call  the  attention  of  Jurors  to,  and 
of  everybody  else,  as  well  as  the  Jury.  It 
is  unlawful  for  a  man  to  kill  a  woman  with 
whom  he  is  living,  and  who  is  not  his  wife, 
because  she  sees  proper  to  leave  him.  It 
is  unlawful  for  him  to  kill  her  because  be 
suspects  or  believes  that  she  has  been  guilty 
of  similar  conduct  with  other  men — similar 
to  what  she  has  been  guilty  of  with  him. 
He  has  no  superior  right  in  law  to  her.  She 
is  not  his  wife,  and  other  men— if  there  are 
other  men  with  whom  she  has  engaged  in 
illicit  intercourse — have  Just  as  much  right 
to  kill  him  as  he  has  to  kill  them.  Neither 
one  of  them  has  any  right  to  kill  her  on  ac- 
count of  it.  It  is  a  violation  of  law  to  sus- 
tain such  relations,  and  the  law  puts  no 
protection  around  parties  who  engage  in  any 
such  life.  Barbaric  rage  and  fury  towards 
a  woman  will  not  Justify  men.  There  Is  but 
one  law  In  this  country.  We  Judge  every- 
body by  one  level,  horizontal  rule.  We  can- 
not have  one  law  for  the  half-savage  brute 
and  another  law  for  a  philosopher.  We  have 
only  one  law  to  administer,  and,  if  a  man 
kills  nniler  circumstances  that  would  make 
it  murder  for  one  man,  It  is  murder  for  an- 
other man.  If  he  Is  of  sound  mind,  and  cap- 
able of  knowing  and  distinguishing  between 
wrong  and  right."  The  accused  was  a  ne- 
gro, and  was  on  trial  for  the  murder  of  his 
concubine.  The  Judge,  in  a  note  to  the  mo- 
tion for  a  new  trial,  says  crimes  of  similar 
nature  were  of  frequent  occurrence  in  his 
county  among  the  people  of  the  African  race, 
and  he  states  that  he  thought  it  appropriate 
to  call  the  attention  of  this  race  to  the  fact 
that  they  had  no  right  to  kill  their  concu- 
bines simply  because  they  refused  to  con- 
tinue longer  in  that  relation  with  them. 
What  was  said  by  the  Judge  in  the  extract 
from  his  charge  above  quoted  Is  common 
sense,  good  morals,  and  sound  law;  and, 
'even  if  the  fact  that  he  addressed  his  re- 
marks in  imrt  to  the  spectators  at  the  trial 
was  error  at  all.  It  was  not  in  the  present 
case  such  an  error  as  was  calculated  to 
prejudice  any  right  of  the  accused.  See,  In 
this  connection,  Bailey  v.  State,  70  Oa. 
821  (3). 

In  referring  to  the  recommendation  of  the 
Jury  to  life  imprisonment,  the  Judge  said: 
"Yon  can  do  that  for  any  reason  you  may 
see  proper.  It  is  a  right  given  you  without 
any  limitation."  It  Is  complained  that  this 
charge  was  error,  for  the  reason  that  the 
Jury  had  a  right  to  exercise  arbitrarily  their 
discretion  to  reduce  the  punishment  from 
death  to  life  imprisonment  We  do  not 
think  there  was  any  error  tn  this  charge. 
It  is  true  the  Jury  have  the  absolute  right 
to  determine  th^  question  of  punishment, 
and  that  their  decision  is  not  subject  to  be 


reviewed  by  the  courts  In  any  way.  Still 
it  is  not  expected  that  the  Jury  would  make 
the  recommendation  without  some  reason. 
What  that  reason  may  be  is  entirely  imma- 
terial if  it  is  satisfactory  to  them,  but  they 
must  necessarily  be  actuated  by  some  rea- 
son. In  the  case  of  Ferry  v.  State,  102  Ga. 
365,  30  S.  E.  903,  while  there  was  some  dif- 
ference of  opinion  among  the '  members  of 
the  court  as  to  some  of  the  questions  in- 
volved, there  was  really  no  substantial  dif- 
ference on  this  question.  See  the  remarks 
of  Mr.  Presiding  Justice  Lumpkin  on  pages 
379,  380,  102  Ga.,  and  pages  908,  909,  30 
S.  B.,  and  those  of  the  dissenting  Justices 
on  page  386,  102  Ga.,  and  page  911,  30  S.  £. 

The  Judge  inadvertently  faUed  to  give  to 
the  Jury  the  form  of  their  verdict  in  case 
they  should  acquit  the  accused,  but,  upon 
his  attention  being  called  to  the  omission, 
he  gave  the  necessary  Instructlona.  Under 
the  previous  decisions  of  this  court,  this 
omission  did  not  constitute  sufflcient  ground 
for  a  new  trial,  although  the  Judge  stated 
to  the  Jury,  when  his  attention  was  called 
to  the  omission,  that  he  had  forgotten  to 
give  them  the  form  of  their  verdict.    Reeves 

V.  State,  117  Ga. ,  43  S.  B.  404,  and  cases 

cited.  The  case  of  Smith  v.  State,  109  Ga. 
480,  35  S.  E.  59  (3),  did  not  relate  to  the 
form  of  the  verdict,  but  in  that  case  the 
court  failed  to  charge  upon  a  substantial  de- 
fense set  up  by  the  accused  In  sworn  testi- 
mony. 

It  is  complained  that  In  one  part  of  the 
charge  the  Judge  used  language  which,  in 
effect,  told  the  Jury  that  the  accused  was  the 
perpetrator  of  the  offense.  Of  course.  If  the 
language  was  calculated  to  have  this  Im- 
pression, it  was  erroneous,  because  the  state- 
ment of  the  accused  was.  In  effect,  a  denial 
that  he  was  the  slayer,  ^milar  language 
will  probably  not  be  used  upon  another  trial. 
There  are  numerous  assignments  of  error 
upon  failure  to  charge  upon  different  sob- 
Jects.  Even  if  there  was  any  merit  in  any 
of  these  assignments,  the  omissions  will 
doubtless  be  supplied  on  another  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 


(US  Ga.  M) 
WALKER  V.   STATE. 
(Supreme  Court  of  Georgia.    May  30,  1803.) 

CRIMINAL  LAW— INSTRUCTIONS-CORROBORA- 
TION— CONFESSIONS— CONTrmJANCK. 

1.  Having  charged  aS"  to  the  weight  which 
might  be  given  the  prisoner's  statement,  it  wu 
not  neceseary,  in  defining  a  reasonable  doubt, 
for  the  judge  further  to  say  that  it  might  arise 
from  the  defendant's  statement.  Pen.  Code 
1896,  H  1010,  987;  Vaughn  v.  State,  16  S.  K. 
64,  88  »a.  738  (4):  lAceweU  v.  State.  22  8.  R 
546,  95  Ga.  349. 

2. Where  there  was  no  evidence  that  a  wit- 
ness for  the  state  was  an  accomplice,  the  coart 
was  not  bound  to  charge  Pen.  Code  1895.  f 
991,  as  to  the  necessity  of  corroboration,  even 
though   the    defendant   contended    the   witness 
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was  an  accomplice.    Roblnaon  t.  State,  11  B.  H. 
544,  84  «a.  674. 

3.  In  the  absence  of  a  special  request  so  to 
do,  the  court  Is  not  bound  to  charge  Pen.  Oode 
1895,  S  1005,  as  to  the  weight  to  be  given  con- 
fessions. Malone  t.  State,  77  Ga.  768  (5); 
Sellers  t.  State,  25  S.  E.  178,  99  Ga.  212. 

4.  Some  of  the  absent  witnesses  bad  not  been 
summoned,  and,  as  to  all,  the  showing  for  a 
continuance  was  fatally  defective.  Pen.  Code, 
1895,  i  962. 

5.  The  verdict  was  sostalned  by  the  evidence, 
and  no  error  of  law  was  committed,  and  the  re- 
faaal  to  grant  a  new  trial  is  afBrmed. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  liaurens  Ooun- 
ty;  B.  D.  Evans,  Judge. 

W.  B.  Walker  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

John  R.  Cooper,  E.  S.  Baldwin,  and  R.  J. 
Oarawell,  for  plaintiff  in  error.  Joa.  E.  Pot- 
tle, Sol.  Gen.,  for  the  State. 

PER  CURIAM.     Judgment  aflSnned. 


(lis  Ga.  26) 

ALEXANDER  T.   STATU 
(Supreme  Court  of  Georgia.    May  SO,  1903.) 

CRIMINAL   LAW— HOMICIDB— DSFBNSB   OF  FA- 
THER—INSTRUCTIONS— SELF-DH- 
FENSE:— BVIDBNCB. 

1.  The  requests  to  charge,  in  so  far  as  they 
were  pertinent  and  proper,  were  fully  covered  in 
the  general  charge,  wnicn  correctly  submitted 
the  issues  to  the  jury. 

2.  The  charge  as  to  the  right  of  a  son  to 
defend  Ma  father  was  as  favorable  to  the  de- 
fendant as  he  could  legally  ask,  and  was  given 
without  any  suggestion  as  to  whether  it  might 
not  have  been  lost  if  the  son  knew  that  the 
fadier  himself  would  have  had  no  right  at  the 
time  to  kill  the  deceased. 

3.  While,  in  determining  whether  there  was 
cause  for  reasonable  fear,  or  whether  the  hom- 
icide was  justifiable,  the  jury  might  consider  the 
difference  in  size  and  physical  condition  of  the 
parties,  it  would  have  been  erroneous  for  the 
judge  to  instruct  them  that  they  should  consider 
such  disparity. 

4.  For  the  witness  to  state  what  was  his  in- 
tention was  not  opinion  evidence,  but  proof  of 
a  substantive  fact,  and  admissible,  in  this  case. 
The  error  in  excluding  such  testimony  was  sub- 
sequently cured  by  allowing  the  witness  to  tes- 
tify to  his  intention. 

5.  There  was  no  assigrnmeut  of  error  what- 
ever on  the  charge  as  given,  and  this  being  a 
second  verdict  of  guilty,  and  there  being  no 
error  requiring  the  grant  of  a  new  trial,  the 
judgment  is  affirmed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Early  County; 
H.  C.  Sheffield,  Judge. 

R.  W.  Alexander  was  convicted  of  volun- 
tary manslaughter,  and  brings  error.  Af- 
firmed. 

W.  M.  Hammond  and  A.  O.  Powell,  for 
plaintiff  In  error.  J.  A.  Laing,  Sol.  Gen.,  for 
the  State. 

LAMAR,  3.  The  defendant  was  granted 
a  new  trial  (Alexander  v.  State,  114  Ga.  266, 
40  S.  E.  231),  and  again  found  guilty  of  vol- 

T  i.  Sm  Homicide,  vol.  it.  Cent  Dig.  |  287. 


nntary  manslaughter.  It  appeared  that  he 
fired  several  shots,  one  and  probably  the  last 
of  wnlch  killed  Cherry.  He  insisted  that  he 
did  so  to  protect  his  father  against  a  feloni- 
ous assault  by  Cherry;  that  thereupon  the 
latter  advanced  upon  the  defendant  in  a 
threatening  attitude,  with  an  instrument  like- 
ly to  produce  death  in  his  hand;  and  that  in 
shooting  he  acted  under  the  fears  of  a  rea- 
sonable man  and  in  self-defense.  The  judge 
fully  _  and  fairly  submitted  the  issues  raised 
by  the  evidence;  instructing  the  Jury  that 
the  defendant  was  not  guilty  If  he  shot  to 
defend  Ills  father  against  what  be  believed 
to  be  a  felonious  assault  by  the  deceased, 
nor  would  be  be  guilty  If  be  fired  to  protect 
himself,  but  that  if  the  shot  was  fired,  not 
for  the  protection  of  himself  or  Ills  father, 
but  because  of  a  sudden  beat  of  passion 
aroused  by  the  attack  made  upon  bis  parent, 
be  would  be  guilty  of  voluntary  manslaugh- 
ter. 

Several  of  the  assignments  of  error  were 
on  the  court's  refusal  to  give  requests  to 
charge,  based  on  the  theory  that,  even  If 
the  father  used  opprobrious  words  towards 
the  deceased,  that  did  not  warrant  Cherry 
in  making  a  felonious  assault,  nor  would 
It  take  away  the  son's  right  to  defend  him 
from  such  an  assault  so  caused.  The  charge 
on  this  subject  was  quite  as  favorable  as  the 
defendant  bad  the  right  to  expect.  T^e  jury 
were  told  that  the  son  could  defend  bis  fa- 
ther from  a  felonious  assault,  or  what  be 
thought  was  such.  This  right  was  not  quali- 
fied. It  was  not  made  to  depend  on  whether 
the  father  was  blameless  or  at  fault  in  start- 
ing the  altercation,  nor  whether  the  father 
would  have  been  justified  in  killing  Cherry 
at  the  time  the  son  fired.  Pen.  Code  1895, 
{  74.  While  the  right  of  husband  and  wife 
and  parent  and  child  to  defend  -one  another 
Is  fully  recognized,  some  cases  hold  that  one 
cannot  defend  another  where  the  latter  him- 
self would  not  be  authorized  so  to  do;  oth- 
ers rule  that  if  one  brings  on  a  difficulty,  or  is 
In  a  position  where  It  would  be  murder  for 
him  to  kill  bis  assailant,  the  relative  would 
be  guilty  of  a  similar  offense,  if,  under  these 
circumstances,  be  should  Interpose  and  kill 
the  blameless  opponent  Saens  v.  State 
(Tex.  Cr.  App.)  20  S.  W.  737;  State  v.  Brlt- 
tain,  89  N.  C.  482  (5);  State  v.  Melton,  102 
Mo.  684  (3)  16  S.  W.  139;  State  v.  Herdlna, 
25  Minn.  161.  In  the  present  case  no  re- 
striction or  limitations  were  suggested.  The 
Judge  gave  the  defendant  the  benefit  of  the 
fullest  and  most  unqualified  right  to  protect 
hte  father,  regardless  of  whether  the  latter 
would  then  have  been  Justified  in  klllinj; 
Cherry,  and  the  requests  to  charge  on  the 
subject  of  the  defense  of  a  father  by  a  son 
were  fully  covered  in  the  general  charge. 
Pen.  Code  1895,  $  74. 

Error  Is  assigned  because  the  court  refused 
to  charge  that  "In  determining  whether  [the 
defendant]  was  acting  under  the  fears  of  a 
reasonable  man,  and  in  determining  whether 
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it  was  necessary  for  bim  to  defend  his  fa- 
ther from  an  assault  by  Mr.  Cherry,  It  any 
be  proven,  you  should  take  Into  consideration 
any  disparity  proven  to  have  existed  between 
the  physical  conditions  of  Mr.  Cherry  and 
Mr.  J.  W.  Alexander,  also  between  the  physi- 
cal conditions  of  Mr.  Cheny  and  Mr.  Robert 
Alexander,"  etc.  Under  the  limltatioDS  pla- 
ced by  Civ.  Code  1895,  §  4334,  on  the  powers 
of  a  Judge,  it  is  generally  of  doubtful  pro»- 
priety  for  him  to  enumerate  a  given  state 
of  facts,  and  tell  the  jury  what  the  Effect 
thereof  is,  or  what  use  they  may  make  of 
the  facts.  But  It  is  forbidden  for  the  Judge 
to  enumerate  a  state  of  facts,  and  then  tell 
the  Jury  what  use  they  must  make  of  them. 
If  the  judge  had  been  requested  to  charge 
that  the  Jury  might  consider  the  disparity 
In  size  and  strength  between  the  parties,  it 
might  have  been  proper.  The  fatal  error 
here  was  that  the  judge  was  asked  to  in- 
struct the  jury  that  they  should  consider  the 
difference  in  size.  The  request  says  nothing 
about  the  effect  of  a  pistol  in  the  hands  of  a 
small  man  equalizing  any  disparity  In  size, 
nor  what  should  be  the  effect  if  both  the 
Alexanders  were  armed,  or  only  one  bad  a 
weapon.  The  finding  of  the  Jury  that  the 
defendant  was  guilty  of  voluntary  man- 
slaughter Is  equivalent  to  saying  that  the 
homicide  was  not  in  self-defense  and  not  in 
defense  of  his  father,  but  resulted  from  the 
heat  of  passion  engendered  by  the  previous 
assault  on  the  parent.  That  finding  elim- 
inates any  legal  Justification  which  might 
otherwise  have  resulted  from  a  disparity  in 
size.  In  a  proper  case  the  court  should  In- 
struct the  Jury  that  they  might  consider  the 
difference  in  strength  of  the  two  parties. 
Strickland  v.  State,  98  6a.  84,  2S  S.  E.  908. 
But  the  charge  here  requested  was  not  accu- 
rate, and,  even  If  it  had  been  otherwise  cor- 
rect, the  failure  to  give  it  was  harmless.  If 
the  defendant  had  been  found  guilty  of  mur- 
der, it  might  have  raised  a  different  issue  in 
a  motion  for  a  new  trial,  even  if  there  had 
been  no  request  to  charge  on  that  subject 

The  theory  of  the  state  was  that  the  two 
Alexanders  had  armed  themselves  and  gone 
to  the  'plantation  of  the  deceased  with  a 
view  of  precipitating  a  dlfllculty.  The  fa- 
ther had  been  separately  indicted  for  the 
same  homicide,  and,  when  he  was  put  on  the 
stand  as  a  witness  on  behalf  of  the  son,  the 
court  refused  to  allow  him  to  testify  that  he 
"did  not  Intend  to  have  any  difficulty."  We 
do  not  think  that  this  was  a  mere  conclu- 
sion of  the  witness.  A  man  may  frequently 
testify  as  to  his  motives,  intention,  and  state 
of  mind.  When  otherwise  relevant,  the  state 
of  mind  can  be  proved  as  an  independent 
fact  Boyee  v.  Gazan,  76  Ga.  80  (5);  Baxley 
V.  Baxley  (Ga.)  43  S.  B.  436.  What  the  per- 
son himself  testifies  is  not  necessarily  con- 
clusive, because  the  Jury  is  authorized  to  ap- 
ply the  homely  maxim  that  "actions  speak 
louder  than  words,"  and  from  one's  acts  they 
may  determine  that  the  Intention  was  direct- 


ly opposite  from  what  he  says  it  waa.  Mo- 
tive is  to  be  determined  as  much  by  what 
one  does  as  by  what  be  says.  Pen.  Code 
1805,  f  32.  But  while  the  jury  is  not  bound 
to  accept  the  statement  of  a  witness  as  to 
what  was  his  mental  state.  It  was  here  rele- 
vant and  important,  and  would  necessitate 
the  grant  of  a  new  trial,  bat  for  the  fact 
that  the  witness  later  In  his  testimony  made 
this  proof.  In  the  brief  of  evidence  we  find 
that  he  testified:  "I  went  there  for  the  pur- 
pose of  getting  my  hands  back.  •  •  * 
Cherry  and  Robert  never  had  a  cross  word 
in  their  lives.  Robert  and  myself  did  not 
have  any'  conversation  in  regard  to,  or  look- 
ing with  reference  to,  any  anticipated  dif- 
ficulty with  Cherry  that  day.  •  •  •  Rob- 
ert led  me  up  there,  and  I  didn't  go  there 
with  any  Intention  of  raising  a  difficulty  with 
Mr.  Cherry."  This,  we  think,  cured  the  er- 
ror. Vaughn  V.  State,  88  Ga.  732,  16  S.  E. 
64  (6). 

The  impeaching  witness  had  been  allowed 
to  go  as  far  as  was  Justified  by  the  founda- 
tion.  previously  laid,  and  proved  the  contra- 
dictory statement  On  cross-examination  be 
testified  to  another  statement  by  the  witness 
who  was  under  attack.  The  defense  desired 
to  make  further  examination,  and  show  that 
both  had  been  made.  This,  we  tlilnk,  al- 
ready appeared;  and,  while  it  might  have 
been  proper  to  allow  the  additional  inquiry, 
the  failure  to  do  so  was  not  reversible  error, 
particularly  as  the  question,  if  not  actually 
leading,  was  calculated  to  Inform  the  witness 
of  the  answer  expected. 

There  is  no  assignment  of  error  whatever 
on  the  charge  as  given.  It  was  concise  and 
clear.  All  proper  requests  were  Included 
therein,  and,  this  being  the  second  verdict 
the  judgment  is  affirmed.    By  five  Jnsticea. 


(118  Oa.  7») 
HATELBY  v.  STATU 
(Supreme  Court  of  Georgia.    May  30,  1903.) 

CRIMINAL  TRESPASS— EVIDKNCK  OF  TTTLE- 

INSTRUCTIONS. 

1.  On  the  trial  of  one  indicted  for  oimiiul 
trespass,  under  Pen.  Code,  f  219,  par.  1,  where 
the  sole  defense  of  the  accused  is  that  he  bai 
title  to  the  land,  and  consequently  could  not  be 
guilty  of  tref^pass  upon  it,  and  muniments  o( 
title  are  introduced  in  evidence  to  sDstain  this 
defense,  it  is  error  for  the  court  to  give  to  the 
jury  a  charge  which,  in  effect  instructs  them 
to  disregard  all  evidence  of  title  introduced  bf 
the  accused.  Any  evidence  of  title  in  the  ac- 
cused has  a  strong  probative  effect  to  show  the 
bona  fides  of  his  acts  alleged  to  have  consti- 
tated  a  trespass. 

2.  Pen.  Code,  §  219,  par.  1,  was  not  designed 
to  try  disputed  laud  titles,  bnt  to  punish  those 
who  willfully,  and  without  claim  of  right  com- 
mit acts  of  trespass  on  the  lands  of  others. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  CarFoUtoa;  W.  C 
Hodnett,  Judge. 

A.  3.  Hateley  was  convicted  of  criminal 
trespass,  and  brings  error.    BevomedL 
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James  Beall  and  H.  D.  Jackson,  for  plain- 
tiff in  error.  S.  Holdemess,  Sol.,  and  Oscar 
Reese,  for  tbe  State. 

CANDLBR,  J.  Hately  and  others  were 
Indicted  in  Carroll  superior  conrt,  under  Pen. 
Code,  i  219,  par.  1,  for  the  offense  of  tres- 
pass. The  case  was  transferred  to  the  city 
court  of  Carrollton,  where  It  was  tried,  and 
the  accused  convicted.  He  made  a  motion 
for  a  new  trial,. which  was  overruled,  and  he 
excepted.  >A  number  of  points  are  made  in 
the  record,  bat  in  disposing  of  them  it  la 
necessary  to  deal  with  only  two  questions, 
both  of  which  arise  out  of  the  charge  of  the 
court  On  account  of  the  way  the  record  is 
made  up,  we  have  had  considerable  difficulty 
in  giving  the  case  the  consideration  to  which 
it  Is  entitled.  The  documentary  evidence  in- 
troduced on  the  trial  is  briefed  in  such  a 
manner  ttiat  it  is  impossible  to  tell  what  it 
really  shows.  It  is  briefed  too  much,  while, 
on  the  other  hand,  the  oral  evidence  is  not 
briefed  sufficiently,  but  abounds  in  questions 
and  answers,  repetitions,  and  the  like.  We 
take  this  occasion  to  again  call  the  attention 
3f  the  bar  to  the  rules  of  court  in  regard  to 
this  matter,  and  to  the  added  burdens  ttia't 
are  placed  upon  the  members  of  this  bench 
by  reason  of  the  lax  methods  prevailing  in 
tbe  preparation  of  records.  The  General  As- 
sembly at  each  session  creates  many  city 
courts,  from  which  writs  of  error  He  to  this 
court  The  large  number  of  misdemeanor 
cases  presented  for  our  determination  from 
these  city  courts  add  greatly  to  the  volume 
of  business  here,  and  render  still  more  crowd- 
ed an  already  overcrowded  docket  It  is  our 
duty  to  carefully  consider  all  these  cases, 
and,  if  we  are  to  do  it  well  in  the  limited 
time  at  our  disposal,  we  must  ask  that  coun- 
sel bringing  cases  to  this  court  do  the  work 
devolving  upon  them  in  such  a  manner  as 
not  to  unnecessarily  burden  us  in  ascertain- 
ing the  facts  from  the  records. 

The  following  portion  of  the  charge  of  the 
court  is  assigned  as  error:  "Gentlemen  of  the 
jury,  yon  understand  about  tbe  contentions 
in  tills  case.  It  would  make  no  difference 
when  the  brothers  and  sisters  of  the  defend- 
ant and  the  mother  of  A.  J.  Hately  agreed 
that  he  might  have  their  interest  in  this  land, 
if  they  had  any.  You  are  not  trying  his 
titles  to  the  land.  You  are  not  investigating 
the  question  as  to  whether  or  not  A.  J.  Hate- 
ly owned  the  entire  property,  or  owned  any 
interest  in  it.  The  question  is,  did  he  hon- 
estly and  in  good  faith  believe  that  he  owned 
this  property  and  had  the  legal  right  to  cut 
this  timber?  That  is  the  main  question  in 
the  case."  It  is  contended  that  it  was  erro- 
neous to  instruct  the  Jury  that  they  were  not 
trying  thei  title  to  the  land,  without  further 
telling  them  that  they  might  however,  con- 
sider the  claim  of  the  accused,  and  the  deeds 
and  other  evidences  of  title  offered  by  him, 
tn  order  to  determine  whether  or  not  be  had 
entered  upon  tbe  land  in  good  faith.    We 


tliink  the  exception  to  this  charge  Is  well 
taken.  An  examination  of  the  entire  charge 
of  the  court  appearing  in  the  record  discloses 
tliat  the  jury  were  instructed  that  they  were 
to  consider  whether  or  not  the  accused  went 
upon  the  land  in  good  faith,  but  they  were 
also  repeatedly  told  that  they  had  nothing 
to  do  with  the  title,  and  that  they  were  not 
trying  it  We  fail  to  see  how  it  was  possi- 
ble to  give  any  credit  to  the  claim  of  the  ac- 
cused that  he  entered  upon  the  land  in  good 
faith,  and  was  entitled  to  go  upon  it,  with- 
out considering  the  basis  of  his  claim  and  tils 
contention  that  he  had  a  better  title  to  the 
land  than  had  the  prosecutors.  While  it  is 
true  that  a  verdict  of  guilty  or  not  guilty 
could  not,  in  a  prosecution  for  trespass,  set- 
tle the  title  to  the  land,  the  Jury,  In  deter- 
mining the  question  of  good  faith,  should 
have  been  allowed  to  investigate  the  eviden- 
ces of  title  submitted  by  the  accused,  as  well 
as  those  offered  to  sustain  the  contentions 
of  the  prosecutors.  The  various  deeds  of- 
fered by  both  sides  were  all  in  evidence,  and, 
without  considering  the  various  evidences  of 
title  offered  in  evidence  by  the  accused,  the 
Jury  could  not  say  whether  he  committed  the 
acts  alleged  to  have  been  acts  of  trespass, 
under  a  bona  fide  claim  of  right  or  not  The 
accused  was  charged  with  willfully  cutting 
and  felling  certain  trees  and  timber  upon 
land,  the  title  to  which  was  alleged  to  be  in 
other  parties  named  in  the  bill  of  indictment. 
He  did  not  deny  cutting  the  timber,  but 
claimed  to  have  been  in  possession  of  the 
land  for  40  years.  If  he  had  been  in  the 
open,  notorious,  peaceable,  uninterrupted,  and 
adverse  possession  of  the  land  for  that  length 
of  time,  he  had  title  to  it,  without  reference 
to  whether  he  had  a  deed  to  it  from  any- 
body. The  statute  upon  which  this  indict- 
ment was  founded  was  never  intended  to  be 
used  as  a  mode  of  settling  disputed  claims 
of  title.  It  provides  that  the  act  of  cutting 
must  be  willful,  and  the  sense  of  the  word 
'•willful,"  as  used  in  this  connection.  Is  in- 
tentionally, malevolently,  '•with  a  bad  pur- 
pose," "an  evil  purpose,"  "without  ground 
for  believing  the  act  to  be  lawful."  King  v. 
State,  103  Ga.  265,  30  S.  E.  30.  When  a  de- 
fendant In  good  faith  cuts  timber  from  land 
upon  which  be  believes  he  has  the  legal  right 
to  go,  from  land  where  he  has  for  many  years 
been  cutting  timber,  and  from  land  to  which 
he  has  such  a  title  as  to  Justify  an  honest  be- 
lief that  he  lias  a  right  so  to  do,  he  cannot 
be  convicted  of  willfully  cutting  and  felling 
trees  and  timber,  under  the  paragraph  of  the 
Code  section  upon  which  the  indictment  in 
this  case  was  founded.  Where  one  by  mis- 
take commits  trespass  upon  lands  of  another, 
bona  fide,  the  Injured  one  can  only  recover 
actual,  and  never  punitive,  damages  in  a 
civil  suit  GeorRla  K.  Co.  v.  Gardner,  115 
Oa.  954,  42  S.  E.  250,  and  cases  dted.  In 
nothing  that  we  say  do  we  intend  to  Inti- 
mate that  the  question  of  Intention  and  good 
faith  is  not  one  for  the  Jury;  but,  in  order  to 
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authorize  a  conviction,  tliere  must  be  evidence 
that  the  accused  acted  Intentionally,  malev- 
olently, and  without  regard  to  the  property 
rights  of  the  owner  of  the  land.  In  cases  of 
bona  fide  conflicting  claims  to  title,  the  rem- 
edy of  the  injured  party  is  by  resort  to  the 
cItH  courts. 

Other  than  as  herein  set  out,  we  find  noth- 
ing in  the  record  to  Indicate  that  any  error 
was  committed  on  the  trial  in  the  lower  court. 
The  case  Is  sent  back  for  another  bearing 
on  the  sole  ground  that  the  court  erred  in 
the  charge  which  has  been  quoted,  and  that 
the  error  must  of  necessity  have  been  preju- 
dicial to  the  accused. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 

an  Ga.  969) 

KEHREB  V.  STEWART. 

(Supreme  Court  of  Georgia.     May  30,  1906.) 

CONSTITUTIONAL     LAW— RBTROAOTIVB     AOT— 

OCCUPATION  TAX— INTBKSTATB  COM- 

MBRCE— EXEMPTIONS. 

1.  A  legislative  act  which  imposes  a  specific 
tax  on  certain  business  occupations,  and  which 
does  not  become  operative  until  the  commence- 
ment of  the  year  following  its  passage,  is  not 
retroactive  or  violative  of  that  section  of  the 
federal  Constitution  which  forbids  a  state's 
passing  any  ex  post  facto  law,  or  law  impair- 
ing the  obligation  of  coatracts. 

2.  A  tax  on  the  privilege  of  selling  goods  is, 
in  effect,  a  tax  on  the  goods  themselves. 

3.  One  who.  in  this  state,  as  the  agent  of  a 
principal  residing  in  another  state,  takes  orders 
on  such  principal  for  the  purchase  of  goods  held 
in  such  other  state,  and  who,  when  the  goods 
are  shipped  by  his  principal  to  him,  receives 
them  in  this  state,  and  delivers  them  in  the 
original  packages  to  the  customers  from  whom 
he  obtained  the  orders,  and  upon  delivery  re- 
ceives from  them  the  price  of  the  goods,  is  en- 
gaged in  interstate  commerce. 

4.  When  goods,  the  property  of  a  resident  of 
another  state,  are  shipped  from  that  state  to 
the  owner's  place  of  busmess  in  this  state,  there 
to  be  stored  and  offered  for  sale  in  open  market 
by  his  agent,  the  business  of  selling  them  in  this 
state  is  not  interstate  commerce,  but  is  subject 
to  taxation  by  the  state. 

(a)  The  Constitution  of  the  United  States 
protects  such  goods  only  to  the  extent  of  pre- 
venting state  legislation  which  imposes  on  them, 
because  of  tlieir  origin,  burdens  which  are  not 
imposed  upou  goods  the  product  of  the  state 
impcsiag  such  burdens. 

5.  One  who  is  subject  to  a  specific  occupation 
tax  by  reason  of  his  conducting,  for  another,  a 
domestic  business  within  this  state,  is  not  ren- 
dered exempt  from  such  tax  because  he  also 
conducts  for  the  same  principal  other  business 
which  is  not  subject  to  state  taxation.- 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  F.  B.  Kebrer  against  A.  P. 
Stewart.  Judgment  for  defendant,  and  plain- 
tiif  brings  error.    Affirmed. 

Smith,  Hammond  &  Smith,  for  plaintiff  in 
error.  Black  &  Jackson,  for  defendant  In 
error. 

SIMMONS,  0.  J.  Suit  was  brought  by 
Kebrer  against  Stewart  In  the  city  court  of 


Atlanta.  This  snlt  was  based  npon  the  ex- 
action by  the  defendant,  who  was  tax  col- 
lector of  the  county,  of  a  specific  tax  assessed 
against  petitioner  as  agent  in  .Fulton  county 
"of  Nelson  Moirls  &  Co.,  a  packing  house 
doing  business  in  this  state."  This  tax  was 
alleged  to  be  illegal  and  void  as  applied  to 
the  petitioner,  who  had  paid  It  under  protest 
and  to  prevent  the  immediate  seizure  of  his 
property  and  person.  A  demurrer  to  the  pe- 
tition was  overruled,  and  Stewart  brought 
the  case  to  this  court,  where  tbe  judgment 
was  reversed.  An  amendment  to  the  petition 
was  then  made  in  tbe  lower  court  and  allow- 
ed. The  demurrer  was"  renewed,  and  the 
court  sustained  the  same.  To  this  judgment 
Kebrer  excepted. 

The  substance  of  tbe  original  petition  is 
stated  in  115  Gla.  184,  41  8.  E.  680.  The 
amendment,  without  stating  any  new  facts 
pertinent  thereto,  contained  several  reasons 
or  arguments  to  show  that  the  exaction  of 
tbe  tax  from  the  petitioner  was  contrary  to 
the  fourteenth  amendment  to  the  Constitution 
of  the  United  States,  in  that  it  deprived  him 
of  his  property  without  due  process  of  law, 
was  a  denial  to  him  of  the  equal  protection 
of  the  laws,  and  abridged  bis  privileges,  and 
also' to  show  that  tbe  act  imposing  this  tax 
was  violative  of  the  Ck>nstltution  of  this 
state.  In  that  the  tax  was  not  uniform,  but 
based  upon  an  imjust  and  arbitrary  classi- 
flcation.  With  these  questions  we  do  not 
now  deaL  They  were  raised  and  passed  apon 
when  the  case  was  here  before,  and  have 
been  adjudicated  against  the  petitioner.  He 
cannot  review  the  former  decision,  or  reopen 
a  binding  adjudication  by  adding  to  Iiis  peti- 
tion a  detailed  argrument  of  the  points  al- 
ready made  and  decided.  We  shall  therefore 
confine  our  discussion  to  tbe  qnestions  made 
by  tbe  amendment  which  were  not  passed 
upon  before,  and  which  are  therefore  not 
res  judicata.  These  questions  are  (1)  whetti- 
er  the  act  imposing  the  tax  is  ex  ixtst  facto, 
or  impairs  the  obligation  of  contracts;  and 
(2)  whether  the  act  Is  an  illegal  Interference 
with  interstate  commerce. 

1.  Tbe  statutory  enactment  nnder  discus- 
sion imposed  a  specific  tax  "upon  all  agents 
of  packing-houses  doing  business  In  this 
state,"  and  made  penal  tbe  pursuit  of  sach 
an  occupation  by  any  one  who  bad  not  paid 
the  tax,  which  was  $200  per  annum.  Some 
five  months  before  the  passage  of  tbe  act, 
tbe  petitioner  entered  Into  a  contract  of  em- 
ployment with  Nelson  Morris  &  <3o.  under 
which  he  was  to  be  paid  a  stipulated  sum 
per  week  for  bis  services  as  chief  clerk  and 
manager  of  their  house  In  Atlanta,  Ge.  Un- 
der these  facts,  tbe  statute  is  clearly  not  re- 
troactive as  applied  to  petitioner,  nor  can 
we  see  bow  it  can  be  regarded  as  in  any 
sense  retroactive.  It  does  not  relate  to  any 
act  or  acts  done  prior  to  its  passage,  but 
only  to  tbe  pursuit  of  the  designated  occupa- 
tion after  the  commencement  of  tlie  year 
following  the  passage  of  tbe  act,  by   one 
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who  bas  failed  to  pay  the  tax  imposed  for 
the  year  In  which  he  engages  in  that  occupa- 
tion. Nor  is  the  petitioner's  contract  violated. 
In  the  first  place,  it  appears  that  his  con- 
tract is  not  for  any  definite  term.  He  is 
subject  at  any  time  to  be  discharged  without 
notice,  and  be  was  apparently  under  no 
obligation  to  continue  bis  service  after  the 
Imposition  of  the  tax  on  his  occupation.  But 
even  were  this  not  true,  the  statute  would 
not  be  objectionable  as  Impairing  the  obliga- 
tion of  his  contract.  The  state  has  generally 
a  right  to  imi>ose  taxes  upon  occupations. 
One  who  lives  In  a  state,  and  pursues  there- 
in an  occupation  which  Is  not  taxed,  is  bound 
to  know  that  the  Legislature  may  at  any 
time,  in  the  exercise  of  legislative  discretion 
and  power,  impose  a  reasonable  tax  upon 
bis  occupation.  He  cannot,  merely  by  con- 
tracting with  other  private  persons  to  con- 
tinue to  pursue  his  occupation,  deprive  the 
Legislature  and  the  state  of  the  right  to 
raise  revenue  by  taxing  his  occupation.  If 
the  tax  Is  in  other  respects  constitutional,  It 
cannot  be  held  Invalid  merely  because  it 
adds  to  his  expenses  an  item  which  he,  not 
foreseeing  a  change  in  legislative  policy,  had 
not  anticipated  when  he  entered  Into  the  con- 
tract. 

2, 3, 4.  The  ground  principally  relied  upon 
was  that  the  tax  was  an  illegal  Interference 
with  interstate  commerce.  From  the  petition 
as  amended.  It  appeared:  That  Nelson  Mor- 
ris &  Co.  are  a  partnership  composed  of  citi- 
zens of  the  state  of  Illinois.  "A  packing 
bouse  1b  a  place  where  the  business  of  slaugh- 
tering animals,  and  dressing  and  preparing 
the  products  of  their  carcasses  for  food  and 
other  commercial  purposes,  is  carried  on." 
Nelson  Morris  &  Co.  "do  not  anywhere  with- 
in the  state  of  Georgia  slaughter,  dress,  cure, 
pack,  or  manufacture  products  of  any  ani- 
mals for  food  or  commercial  use."  They 
have  in  Atlanta  a  place  of  business,  where, 
at  wholesale,  they  sell  fresh,  cured,  and  salt 
meats,  and  the  products  that  have  been  man- 
ufactured from  the  carcasses  of  slaughtered 
animals,  but  conduct  at  that  place  no  other 
kind  of  business.  Petitioner  had  no  Interest 
in  the  business,  other  than  that  of  a  paid 
employ^.  He  was  the  chief  clerk  and  man- 
ager of  the  Atlanta  place  of  business  before 
the  passage  of  the  act  imposing  the  tax,  and 
continues  to  flU  the  same  position.  Petition- 
er, as  chief  clerk  and  manager,  or  super- 
intending agent,  is  one  of  the  agencies  of 
Nelson  Morris  &  Co.,  who  are  engaged  in  the 
business  of  curin'g  and  packing  meats  for 
commerce,  and  who,  as  part  of  their  busi- 
ness, ship  to  other  states  in  the  United  States 
meats,  and  the  products  thereof,  to  be  sold 
to  customers  calling  for  same.  As  a  neces- 
sary part  of  this  last-mentioned  department, 
they  have  a  place  of  business  in  Atlanta 
where  meats,  and  the  products  thereof,  are 
put  and  temporarily  held  for  sale,  and,  as 
another  part  in  the  conduct  of  their  business, 
they  employ  petitioner  as  chief  clerk  and 


manager,  who,  in  connection  with  the  other 
employes,  conducts  the  business  in  Atlanta 
of  selling  and  distributing  the  products  of 
the  packing  bouse  of  Nelson  Morris  &  Co., 
shipped  from  the  packing  house  to  Atlanta. 
"All  these  products  are  manufactured  and 
prepared  for  market  in  the  state  of  Illinois, 
and  shipped  to  the  various  business  places  of 
said  Nelson  Morris  &  Co.  in  the  United 
States,  including  the  said  bouse  at  Atlanta, 
Ga.  In  most  cases  said  goods  are  sold  at  or 
before  the  day  of  their  shipment,  and,  when 
received  in  Atlanta,  delivered  in  the  original 
packages  to  the  purchasers  of  said  goods; 
and  in  all  cases  title  to  the  goods  remains  in 
said  Nelson  Morris  &  Co.  until  sold  and  de- 
livered to  their  customers.  The  rest  of  said 
goods  so  shipped  to  Atlanta,  Oa.,  are  stored 
in  their  place  of  business  at  Atlanta  In  the 
original  form  and  package  as  when  shipped 
and  delivered,  and  there  temporarily  remain 
until  in  due  course  of  trade  the  same  can  be 
disposed  of."  In  order, for  Nelson  Morris  & 
Co.  to  dispose  of  the  products  shipped  from 
their  packing  house  in  Illinois  to  the  city  of 
Atlanta,  it  is  necessary  for  them  to  have  a 
place  of  business  in  Atlanta  where  such 
packing-house  products  can  be  stored  and 
preserved  until  sold  and  delivered,  and  to 
have  in  their  employ  at  their  place  of  busi- 
ness in  Atlanta  some  person  acting  in  the 
capacity  of  chief  clerk  and  manager,  as  does 
petitioner.  While  the  statute  purports  to  Im- 
pose a  tax  on  petitioner  as  an  Individual,  the 
tax  is  in  fact  on  the  company  which  employs 
him,  and  is  therefore  on  the  business  of  that 
company.  For  these  reasons,  the  petition 
claimed  that  the  statute  imposing  the  tax 
was  an  interference  with  the  exclusive  power 
of  Congress  to  regulate  Interstate  commerce, 
was  violative  of  the  Constitution  of  the  Unit- 
ed States,  and  was  void  as  against  petitioner. 
The  demurrer  filed  by  the  defendant  was  a 
general  one,  to  the  effect  that  the  petition 
set  out  no  cause  of  action. 

It  is  well  established  and  sound  law  that, 
where  the  burden  of  a  tax  falls  on  the  thing 
which  Is  the  subject  of  taxation,  the  tax  is 
to  be  regarded  as  laid  on  the  thing,  rather 
than  on  the  individual  who  is  charged  with 
the  duty  of  paying  It  Into  the  treasury. 
Brown  v.  Maryland,  12  Wheat.  419,  6  L.  Ed. 
678.  A  tax  or  charge  for  a  license  to  sell 
goods  is,  in  effect,  a  tax  on  the  goods  them- 
selves. Welton  V.  Missouri,  91  U.  S.  275,  23 
L.  Ed.  347.  A  sale  to  a  customer  in  this  state 
of  goods  which  are  in  another  state,  to  be 
delivered  to  a  common  carrier  for  shipment 
to  him.  Is  Interstate  commerce.  Following 
the  recent  case  of  Caldwell  v.  North  Carolina, 
187  U.  S.  622,  23  Sup.  Ct  229,  47  L.  Ed  — , 
this  court  has  held  that  "one  who  in  this 
state,  as  the  representative  of  a  principal  re- 
siding In  another  state,  takes  orders  on  such 
principal  for  the  purchase  of  goods  held  In 
such  other  state,  and  who,  when  the  goods 
are  shipped  by  his  principal  to  him,  receives 
them  in  this  state,  breaks  the  original  pack- 
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ftg^B  In  which  they  are  contained,  and  dis- 
tributes them  among  the  customers  from 
whom  he  obtained  such  orders,  and  npon  de- 
livery receives  from  them  the  price  of  the 
goods,  is  engaged  In  interstate  commerce." 
Stone  v.  State  (this  term)  117  Ga.  43,  4S  S.  E. 
740.  Under  these  rulings,  by  which  we  are 
bound,  that  part  of  Nelson  Morris  &  Co.'s 
business  which  consisted  In  shipping  goods  to 
Atlanta  to  fill  orders  previously  received— 
the  goods  being  delivered  in  accordance  with 
^uch  orders— was  Interstate  commerce.  It 
was  therefore  not  subject  to  taxation  or  in- 
terference by  the  state,  and  an  act  seeking 
to  impose  any  tax  upon  such  a  business 
would  be  unconstitutional  and  void.  The  oc- 
cupation of  the  plaintiff  In  error  as  agent  for 
the  conduct  of  this  part  of  the  business  is  so 
closely  and  directly  connected  therewith  that, 
in  so  far  as  the  tax  act  seeks  to  tax  blm  as 
such  agent,  the  act  Is  void. 

From. the  petition,  however,  it  appears  that 
Nelson  Morris  &  Co.  are  engaged,  also,  In  a 
business  which  is  subject  to  state  taxation 
and  control.  Where  property  has  been 
brought  into  a  state,  and  has  become  Itself 
subject  to  taxation  therein,  its  sale  In  such 
state  Is  not  commerce  between  the  states,  but 
is  purely  Intrastate.  While  it  Is  exclusively 
the  province  of  Congress  to  regulate  com- 
merce between  the  several  states,  and  to  pro- 
tect the  same  from  hostile  state  legislation, 
yet,  when  products  are  shipped  from  one 
state  and  lodged  in  another,  there  to  be  of- 
fered for  sale  in  open  market,  the  business  of 
selling  them  there  Is  no  longer  interstate 
commerce,  but  assumes  a  domestic  charac- 
ter, and  becomes  subject  to  the  laws  of  taxa- 
tion of  force  In  the  state  where  such  busi- 
ness Is  pursued.  The  property  Involved  in 
the  conduct  of  this  business,  having  become 
intermingled  with  the  general  mass  of  prop- 
erty in  the  state,  has  Itself  become  subject  to 
taxation  there;  and,  upon  principle,  the  busi- 
ness of  selling  It  Is  alike  taxable  In  that  juris- 
diction. Singer  Mfg.  Co.  v.  Wright,  97  Ga. 
114,  122,  25  S.  E.  249,  35  L.  R.  A.  497.  Coal 
shipped  from  Pennsylvania  to  New  Orleans, 
and  there  put  up  for  sale,  "had  come  to  Its 
place  of  rest,  for  JBnal  disposition  or  use, 
and  was  a  commodity  in  the  market  of  New 
Orleans.  It  might  continue  in  that  condi- 
tion for  a  year  or  two  years,  or  only  for  a  day. 
It  had  become  part  of  the  general  mass  of 
property  in  the  state,  and  as  such  It  was  tax- 
able." Such  a  tax,  when  not  discriminating 
against  goods  the  product  of  other  states.  Is 
not  a  regulation  of  Interstate  commerce. 
Brown  v.  Houston,  114  U.  S.  622,  6  Sup.  Ct 
1091,  29  Lb  Ed.  257.  See,  also,  Emert  v. 
Missouri,  156  U.  S.  296,  15  Sup.  Ct  367,  39 
L.  Ed.  430.  From  the  petition  it  appears  that 
a  portion  of  the  meats  and  other  packing- 
house products  handled  by  the  petitioner 
were  shipped  to  Atlanta  without  any  previous 
sale  or  contract  to  sell.  They  were,  In  the 
original  form  and  package,  stored  In  the  At- 
lanta bouse  of  Nelson  Morris  &  Co.,  and  there 


preserved  and  held  for  sale  In  due  course  of 
trade.  This  part  of  the  business  was  subject 
to  state  taxation.  As  to  this  part.  Nelson 
Morris  &  Co.,  through  the  petitioner,  aa  their 
manager,  were  running  a  branch  bouse  In 
Atlanta,  and  there  carrying  on  a  domestic 
business.  The  goods  were  offered  for  sale 
to  whomsoever  might  buy,  and,  until  sale, 
were  stored  and  preserved.  Such  a  business 
is  not  free  from  state  taxation,  as  Interstate 
commerce,  though  the  title  to  the  goods  be  in 
nonresidents  who  have  shipped  the  goods  to 
the  branch  house  for  sal&  Of  course,  "it  is 
true,"  as  was  said  by  Lumpkin,  J.,  in  Singer 
Mfg.  Co.  T.  Wright,  supra,  "that  where  pnH>- 
erty  has  been  shipped  from  one  state,  to  be 
sold  In  another,  the  business  of  conducting 
sales  of  it  would  be  protected  from  local  leg- 
islation burdening  It  with  a  tax  not  Imposed 
upon  the  same  business  carried  on  In  articles 
produced  within  the  state  levying  the  tax." 
See,  also.  Machine  Oo.  v.  Gage,  100  TJ.  S.  676, 
25  L.  Ed.  754;  American  Harrow  Co.  v.  Shaf- 
fer (C.  C.)  68  Fed.  757.  When  goods  are 
brought  from  one  state  Into  another  to  be 
offered  for  sale,  and  are  commingled  with  the 
property  of  the  latter,  thehr  sale  Is  not  in- 
terstate commerce,  and  the  power  of  the 
federal  government  protects  them  only  to  the 
extent  of  preventing  discriminating  state  leg- 
islation wliich  imposes  burdens  on  such  goods 
because  of  their  origin.  The  statute  here  in- 
volved does  not  make  any  discrimination 
against  packing-house  products  brought  in 
from  other  states,  but  Imposes  the  tax  npon 
all  agents  of  packing  houses,  foreign  or  do- 
mestic, doing  business  In  this  state,  whether 
they  deal  in.  products  of  this  or  of  other 
states.  Petitioner,  as  managing  agent.  Is 
conducting  two  kinds  of  business.  One  of 
these  has  to  do  with  Interstate  commerce, 
and  cannot  be  taxed  by  the  state;  the  other 
is  domestic,  and  Is  subject  to  state  taxation. 
Can  he  be  required  to  pay  the  tax  imposed 
by  the  tax  act? 

6.  Counsel  for  the  plaintiff  In  error  relied 
upon  the  case  of  Leioup  v.  Port  of  Mobile, 
127  U.  S.  640,  8  Sup.  Ct  1380,  32  L.  Ed.  311: 
contending  that  the  tax  on  the  agent  affect- 
ed the  whole  of  the  business  of  Nelson  Mor- 
ris &  Co.  in  this  state,  and  that  therefore  the 
tax  could  not  be  legally  collected,  even 
though  a  small  part  of  this  business  were 
subject  to  taxation.  We  think  that  the  case 
just  cited  Is  not  applicable.  Congress,  by 
an  act  passed  In  18C6  (Acts  1866,  14  Stat  221. 
c.  230),  bad  declared  that  the  erection  of  tele- 
graph lines  should,  as  against  state  inter- 
ference, be  free  to  companies  which  accept- 
ed the  terms  and  conditions  of  the  act  and 
that  a  telegraph  company  of  one  state  should 
not,  after  accepting  them,  be  excluded  by  an- 
other state  from  prosecuting  its  business 
within  her  jurisdiction.  It  was  held  not  only 
that  the  Interstate  business  of  such  a  <x>m- 
pany  was  exempt  from  taxation,  but  that  the 
company  had  become  an  agent  of  tbe  United 
States,  and  that  the  business  It  did  for  the 
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federal  government  was  In  tbe  nature  of 
postal  service,  and  beyond  tbe  taxing  power 
of  the  state.  Tbe  tax  which  was  held  to 
be  unconstitutional  sought  to  prohibit  a  tele- 
graph company  operating  under  the  act  Of 
1S66  from  doing  any  business  within  the 
state  without  flrst  paying  a  specific  tax  and 
procuring  a  license.  The  court  decided  that 
this  tax  affected  the  entire  business  of  the 
company— that  which  was  Interstate  aa  well 
as  that  which  was  domestic— that  which  was 
done  for  the  government  as  well  as  that 
which  was  done  within  the  state  for  private 
persons.  Under  this  decision  the  domestic 
private  business  even  of  a  telegraph  company 
which  has  accepted  the  provisions  of  the 
act  of  Congress  is  still  subject  to  taxation 
by  the  state.  The  imposition  of  a  specific 
license  tax  upon  such  a  telegraph  company's 
business  as  is  not  interstate  is  valid,  although 
it  la  Imposed  upon  a  company  which  does 
Interstate  baslness  also.  Postal,  etc.,  Co.  t. 
Charleston,  153  V.  S.  692,  14  Sup.  Ct.  1094, 
38  L.  Ed.  871.  "A  single  tax,  assessed  un- 
der tbe  laws  of  a  state,  upon  receipts  of  a 
telegraph  company  which  were  partly  deriv- 
ed from  interstate  commerce  and  partly  from 
commerce  within  the  state,  and  which  were 
capable  of  separation,  but  were  returned  and 
assessed  In  gross,  and  without  separation  or 
apportionment,  is  invalid  In  proportion  to 
the  extent  that  such  receipts  were  derived 
from  interstate  commerce,  but  is  otherwise 
valid."  Batterman  v.  Western  Union  Tel. 
Co.,  127  U.  S.  411,  8  Sup.  Ct  1127,  82  L.  Ed. 
229.  See,  also,  Western  Union  Tel.  Co.  v. 
Alabama,  132  U.  S.  472,  10  Sup.  Ct.  161,  33 
L.  Ed.  409.  Tbe  act  Involved  in  the  present 
case  imposes  a  tax  on  tbe  agents  of  packing 
houses  which  do  business  in  the  state.  It  is 
unconstitutional  only  to  the  extent  that  it 
seeks  to  tax  Interstate  commerce.  To  that 
extent  it  is  invalid,  and  the  plaintiff  In  er- 
ror would  not  have  been  subject  to  the  tax 
at  all,  had  be  confined  himself  to  Interstate 
business.  He  is,  however,  agent  for  a  con- 
cern which  is  doing  domestic  business  in  thla 
atate,  and  aa  such  agent  he  is  subject  to  the 
tax.  He  is  not  relieved  from  paying  the  tax 
because  he,  in  addition,  doea  an  interstate 
business  which  is  not  taxable.  As  well 
might  a  real  estate  agent  seek  to  evade  the 
payment  of  a  lawful  municipal  tax  on  bis  oc- 
cupation, because,  forsooth,  be  also  practiced 
law,  and  lawyers  are  not,  in  this  state,  taxable 
aa  such  by  municipal  corporations.  If  a  man 
Is  embarked  in  a  business  on  which  a  tax  ia 
properly  imposed,  he  may  avoid  the  tax  by 
desisting  In  due  time  from  the  prosecution 
«f  such  business.  If  be  continues  in  tbe  busi- 
ness, he  cannot  render  it  or  himself  exempt 
from  taxation  by  adding  to  his  original  occu- 
pation another  which  is  not  subject  to  taxa- 
tion. Nor  does  it  matter  that  in  the  present 
case  "most"  of  the  business  in  which  plain- 
tiff in  error  is  engaged  Is  Interstate.  Agents 
of  Georgia  packing  houses  have  to  pay  the 
prescribed  tax,  while  this  is  escaped  by  the 


agents  of  packing  bouses  in  other  states 
which  do  in  this  state  a  business  which  is 
interstate  commerce.  Suppose  a  packing 
house  of  another  state  should  in  this  state 
operate  a  business  which  was  purely  do- 
mestic; could  it  be  seriously  contended  that 
such  a  concern  should  be  exempt  from  state 
taxation?  Suppose  its  business  was  domes- 
tic except  when  it  shipped  special  goods  into 
this  state  on  special  orders  which  could  not 
be  filled  from  the  stock  regularly  kept  here; 
could  it  be  held  exempt  from  an  occupation 
tax  here  because  such  part  of  Its  occupation 
consisted  of  Interstate  business?  And  if  the 
business  is  taxable  when  it  is  principally  do- 
mestic, what  would  be  tbe  law  when  it  is 
half  domestic  and  half  interstate?  What 
when  "most"  of  the  business  is  Interstate, 
and  the  remainder  domestic?  The  true  rule 
is  that,  when  one  does  any  business  which 
is  subject  to  an  occupation  or  privilege  tax 
by  tbe  state,  he  is  subject  to  any  tax  which 
the  state  may  lawfully  impose  thereon,  irre- 
spective of  what  other  business  or  occupation 
he  may  have.  If  he  would  escape  the  tax, 
let  him  avoid  business  which  is  subject  to 
tbe  tax,  and  confine  himself  to  that  which  b 
not  If  be  would  continue  to  pursue  the  tax- 
ed business,  let  him  pay  the  tax  which  is 
imposed  upon  all  who  are  engaged  therein. 
He  cannot  continue  in  that  I)nslness,  and,  by 
engaging  also  in  another  and  nontaxable 
business,  create  an  exemption  for  himself, 
and  thus  outstrip  those  of  his  competitors 
who  still  follow  the  taxed  business  only. 
We  conclude  that  the  plaintiff  In  error  is  sub- 
ject to  the  tax  Imposed  by  the  tax  act  upon 
the  agents  of  packing  houses  which  do  a 
domestic  business  within  this  state,  and  that 
the  demurrer  was  properly  sustained. 
Judgment  afiSrmed  by  five  Justices. 


(US  Qa.9S) 

SCATHES  V.  THORNTON'S  HEIRS, 

(Supreme  Court  of  Georgia.     May  30,  1903.) 

NUNOUPATIVHI     WILL-PUBLICATION— 
EVIDENCE. 

1.  It  is  essential  to  the  validity  of  a  nuncu- 
pative will  that  the  testator  should,  at  the  time 
of  pronouncing  the  same,  commnnicate  to  some 
of  the  persons  present  his  intention  to  make 
such  a  will,  and  in  some  way  request  them  to 
bear  witness  that  the  Btatements  about  to  be 
made  are  intended  as  his  will. 

2.  The  evidence  In  this  case  demanded  a  find- 
ing against  the  propounder,  and  there  was  no 
error  in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Blrror  from  Superior  Court  Gwinnett  (3oun- 
ty;    R.  B.  Russell,  Judge. 

W.  P.  Scales  offered  the  will  of  Mary  A. 
Thornton  for  probate,  and  the  heirs  at  law 
filed  a  caveat.  From  a  Judgment  in  favor 
of  caveators,  petitioner  brings  error.  Af- 
firmed. 

W.  F.  Scales  offered  for  probate  a  nuncupa- 
tive will  alleged  to  have  been  made  by  Mary 
A.  Thornton.     The  heiis  at  law  of  the  de- 
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ceased  filed  a  caveat,  and  on  appeal  in  tbe 
superior  court  the  Jury  toand  In  favor  of  the 
caveators.  A  motion  for  a  new  trial  filed 
by  the  proiK>under  was  overruled,  and  he  ex- 
cepted. The  motion  contained  the  general 
grounds  that  the  verdict  was  contrary  to 
law  and  without  evidence  to  support  it,  and 
a  special  assigning  error  on  the  following  ex- 
tract from  the  charge  of  the  court:  "One 
of  the  necessary  requisites  of  a  valid  nun- 
cupative will  is  that  the  testator  shall  bid 
the  persons  present,  or  some  of  them,  to 
bear  witness  that  such  is  his  or  her  will,  or 
words  to  that  elTect  That  is  to  say,  that 
the  testator  In  this  case  must  have  bid  as 
many  as  three  persons  present,  or  called 
upon  them,  either  singly  or  collectively,  to 
pay  attention  to  her  disposition  of  her  prop- 
erty by  will,  or  words  to  that  effect"  The 
assignment  of  error  upon  this  charge  is  that 
it  excluded  from  the  consideration  of  the 
Jury  any  words  or  acta  of  the  testatrix  that 
indicated  to  the  witnesses  and  bystanders 
that  it  was  her  intention  to  make  a  disposi- 
tion of  her  property  after  death.  The  Jndge 
appends  the  following  note  to  this  ground 
of  the  motion:  "The  court  charged  the  lan- 
guage complained  of  after  having  given  sec- 
tion 3349,  Civ.  Code,  in  charge.  The  court 
did  not  attempt  to  amplify  or  fully  explain 
the  words  'to  that  effect,'  not  agreeing  with 
counsel  in  bis  contention  that  the  acts  of  the 
testator  or  any  other  person,  or  any  sur- 
rounding circumstances,  could  dispense  with 
testator's  orally  calling  attention  to  the  fact 
that  she  wanted  them  to  bear  witness  to 
what  she  wanted  done  with  her  property 
after  death."  The  evidence  was  conflicting 
on  the  issue  as  to  whether  at  the  time  of 
making  the  alleged  will  the  deceased  had 
sufficient  mental  capacity.  The  evidence  on 
the  issue  as  to  the  rogatio  testium  was  sub- 
stantially as  follows:  Mrs.  Thornton  died 
on  June  30,  1901.  The  day  before  her  death 
Mrs.  Mary  A.  Crow  was  sent  for  by  a  mes- 
senger, who  reported  that  Mrs.  Thornton's 
daughters  wanted  her  to  come  to  their  moth- 
er's house,  as  they  did  not  want  to  be 
there  alone,  because  their  mother  was  get- 
ting very  weak.  When  Mrs.  Crow  arrived, 
Mrs.  Thornton's  daughters,  Mrs.  Dole,  Mrs. 
Pass,  and  Mrs.  Beard,  were  at  the  house. 
Mrs.  Beard  was  sent  for  at  that  time  to  come 
into  the  room.  Mrs.  Thornton  expressed  a 
wish  as  to  the  disposition  of  her  property. 
The  exact  language  of  the  witness  (Mrs. 
Grow)  on  this  point  is  as  follows:  "I  no- 
ticed that  she  kept  looking  at  me  like  she 
had  something  to  say.  I  went  after  a  glass 
of  water,  and,  meeting  Mrs.  Beard  in  the 
hall,  I  mentioned  it  to  her.  Mrs.  Beard 
asked  me  to  ask  her  mother  it  she  had  any- 
thing to  say.  After  giving  her  some  water, 
I  sat  down  by  the  side  of  the  bed  and  mind- 
ed the  flies  away.  She  kept  looking  at  me 
as  though  she  wanted  to  speak.  I  said  to 
her:  "Mrs.  Thornton,  If  you  have  anything 
to  say,  say  it'    Mrs.  Pass  said:  'Yes,  mother. 


if  you  have  anything  to  say,  say  it  We 
are  all  here  to  hear  it.'  Mrs.  Thornton  then 
turned  herself  in  the  bed,  and  sorter  raised 
up,  supporting  herself  on  her  elbow,  and 
said:  'Well,  I  want  the  beds  weighed  and 
equally  divided  among  the  four  girls,  and  the 
bedclothes  the  same  way.'  She  then  laid 
back  on  her  bed  and  said:  To  sum  it  all 
up,  I  want  Willis  to  have  one  half  of  my 
land,  and  Joanna  the  other.'  Then  Mrs. 
Pass  said:  'Mother,  do  you  think  It  is  right 
for  Joanna  to  have  half?'  'I  honestly  think 
it  is.'  Then  Mrs.  Pass  said:  "What  about 
the  railroad  stock7  She  replied:  1  have 
nothing  to  do  with  that  It  is  done  fixed.' " 
The  witness  then  testified  that  In  ber  opin- 
ion, Mrs.  Thornton  knew  those  present,  and 
knew  what  she  was  doing,  and  that  the  paper 
offered  for  probate  contained  her  wishes  as 
above  expressed.  Other  witnesses  -testified. 
in  substance,  to  the  same  facts  as  those  de- 
tailed above. 

N.  li.  Hutchlns,  for  plaintiff  In  error.  W. 
E.  Smmons,  for  defendants  In  error. 

COBB,  J.  Nuncupative  wills  are  not  fa- 
vorites of  the  law,  and,  in  applications  for 
probate  of  such  wills,  it  mxist  appear  that 
every  requirement  of  the  statute  has  been 
met  In  re  Yamall's  WIU,  4  Rawle,  46,  26 
Am.  Dec.  115;  Dorsey  v.  Sheppard,  12  Gill 
&  J.  192,  37  Am.  Dec.  77.  One  of  the  re- 
quirements of  the  law  of  this  state  is  thai 
"it  be  proved  that  the  testator,  at  the  time 
of  pronouncing  the  same,  did  bid  the  persons 
present  or  some  of  them,  bear  witness  that 
such  was  his  will,  or  to  that  effect."  Civ. 
Code,  S  3340.  This  section  of  the  Code  was 
taken  almost  literally  from  the  nineteenth 
section  of  the  statute  of  frauds,  and  the  part 
quoted  is  In  the  exact  language  of  that  sec- 
tion of  the  statute.  Prince's  Dig.  917.  Sim- 
ple statements  by  the  person  claimed  to  have 
made  the  nuncupative  will,  Indicating  a  wish 
or  desire  as  to  the  disposition  of  property 
after  death,  are  not  alone,  sufficient  to  au- 
thorize the  setting  up  of  a  nuncupative  will, 
notwithstanding  such  statements  may  have 
been  made  In  the  presence  of  a  sufficient 
number  of  competent  witnesses.  It  most 
appear  not  only  that  the  person  made  use  of 
words  which  would  amount  to  a  testament- 
ary disposition,  but  he  must  have  intended 
to  make  a  will,  and  must  have  indicated  in 
some  way  to  the  persons  present  or  some  of 
them,  that  he  bad  such  an  intention,  and 
that  he  desired  them  to  bear  witness  to  the 
disposition  he  was  about  to  make  of  his  prox>- 
erty.  While  it  is  not  necessary  that  all  of 
the  persons  present  should  be  called  upon  to 
bear  witness  that  what  was  being  said  was 
intended  as  the  will  of  the  party  speaking,  it 
Is  essential  that  some  of  them  should  be  so 
called  upon;  and,  while  no  given  number 
need  be  thus  called  upon,  there  must  be  at 
least  three  witnesses  to  the  testamentary  dis- 
position.    See  Smith  t.  Baiter,  115  Oa.  286. 
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11  S.  E.  621;  Prltcb.  WUls,  |  200,  p.  220.  It 
has  been  held  that  It  is  not  necessary  that 
the  blddhig  of  the  witnesses  shouid  be  by 
word  of  month;  that  it  may  be  by  acts,  as 
by  signs  and  gestures.  Hatcher  t.  Millard, 
2  Cold.  30;  Arnett  v.  Arnett,  27  111.  247,  81 
Am.  Dec.  227;  Winn  v.  Bob,  8  Leigh,  140,  23 
Am.  Dec.  258.  It  is  not,  however,  necessary 
in  the  present  case  to  decide  whether  the 
ruling  in  these  cases  ought  to  be  followed. 
It  has  also  been  held  that,  where  the  nun- 
cupative will  is  drawn  from  the  witness  by 
interrogatories,  stricter  proof  is  required 
than  in  other  cases.  See  Dorsey  v.  Shep- 
pard,  12  Gill  &  J.  192,  37  Am.  Dec.  77; 
Andrews  v.  Andrews,  48  Miss.  220.  The 
statute  requires  that  it  should  clearly  appear 
that  there  was  an  Intention  to  make  a  nun- 
cupative will,  and  that  the  person  making  it 
should  have  tn  some  way  communicated  this 
intention  to  some  of  the  persons  present, 
and  called  upon  them  to  bear  witness  to  the 
testamentary  disposition  about  to  be  made. 
It  would  be  difficult  to  lay  down  any  general 
rule  as  to  how  the  persons  should  be  bidden 
to  bear  witness.  If  spoken  or  written  words 
are  indispensable,  it  is  certainly  not  neces- 
sary that  the  exact  words  of  the  statute 
should  be  used.  Any  words  which  ladequate- 
ly  communicate  the  intention  to  make  a  will, 
and  amount  to  a  request  that  the  persons  to 
whom  they  are  addressed  should  bear  wit- 
ness to  it,  are  sufficient  From  the  nature  of 
things,  each  case  must  be  decided  on  it^ 
peculiar  facts.  Strict  proof  is  required,  be- 
cause the  opportunity  for  fraud  and  the  like- 
lihood of  a  mistake  are  so  great  An  exami- 
nation of  the  following  authorities  will  throw 
much  light  on  the  subject  and  show  with 
how  little  favor  these  wills  have  been  re- 
garded, and  how  strict  the  rules  are  as  to 
the  quantum  of  proof  necessary:  16  Am.  & 
Eng.  Enc.  L.  (Ist  Ed.)  1013  (note  5);  Prltch. 
Wills,  Si  200,  201;  1  Under.  WUIs,  {  160; 
Page,  Wills,  f  237;  1  Williams,  Bx'rs,  168; 
Burch  V.  Stovall,  27  Miss.  725;  Brown  v. 
Brown,  6  N.  C.  350;  Morgan  v.  Stevens,  78 
111.  287;  Parsons  v.  Parsons,  2  Greenl.  298; 
Harrington  v.  Stees,  82  111.  50,  25  Am.  Rep. 
290;  In  re  Est  Grossman,  175  in.  425,  51  N. 
E.  750;  Est  Wiley,  187  Pa.  82,  40  Atl.  080, 
67  Am.  St  Rep.  583;  Bundrlck  v.  Haygood, 
106  N.  C.  468,  11  8.  E.  423;  Smith  v.  Thur- 
man,  2  Heisk.  110;  In  re  Yamall's  WUl,  4 
Rawle,  46,  26  Am.  Dec.  115;  Weeden  v. 
Bartlett,  6  Munf.  123;  Baker  v.  Dodson,  4 
Hnmph.  842,  40  Am.  Dec.  650;  Babineau's 
Heirs  V.  Le  Blanc,  14  La.  Ann.  729;  Dawson's 
App.,  23  Wis.  60;  Winn  v.  Bob,  3  Leigh,  140, 
23  Am.  Dec.  258;  BIddle  v.  Blddle,  36  Md. 
680;  Gamer  v.  Lansford,  12  Smedes  8c  M. 
558;  Gwin  v.  Wright,  8  Humph.  639;  Broach 
V.  Sing,  57  Miss.  115;  Dockum  v.  Robinson, 
6  Fost  372;  Sykes  v.  Sykes,  20  Am.  Dec.  40, 
44,  and  notes;  OfTutt  v.  Offutt,  3  B.  Mon. 
162,  88  Am.  Dec.  183;  In  re  Will  of  Hebden, 
20  N.  J.  Bq.  478;  Scalfe  v.  Bmmons,  8*  Ga. 
618.  10  S.  B.  1097,  20  Am.  St  Rep.  888. 


Upon  a  careful  examination  of  the  testimony 
in  this  case,  we  are  unable  to  find  anything 
which  would  amount  to  a  bidding  of  persons 
to  bear  witness  to  the  alleged  will.  It  is  not 
pretended  that  there  was  any  oral  request 
on  the  part  of  the  testatrix  to  any  one  to 
bear  witness  that  she  was  making  a  wUL 
There  is  nothing  shown  by  the  testimony 
which  would  be  the  equivalent  of  a  bidding. 
The  testimony  indicates  nothing  more  than 
that  the  decedent  made  certain  statements 
showing  what  disposition  she  wanted  made 
of  her  property.  It  does  not  clearly  appear 
that  she  knew  she  was  making  a  will.  For 
aught  that  appears  from  the  testimony,  she 
may  have  expected  merely  that  her  wishes 
would  constitute  a  moral  obligation  upon  her 
heirs  at  law.  She  may  not  have  intended  to 
make  a  legal  will.  But  even  if  she  did,  there 
is  no  evidence  that  she  communicated  this 
intention  to  anybody,  or  requested  any  one 
to  bear  witness  that  she  was  making  sucb  a 
will.  In  short,  the  testimony  comes  far 
short  of  the  strict  rule  required  in  such 
cases;  and,  even  If  the  charge  of  the  Judge 
was  in  any  respect  erroneous,  it  would  not 
be  cause  for  a  new  trial,  as  the  evidence  de- 
manded a  finding  against  the  propounder. 
See  Sampson  v.  Browning,  22  Ga.  293. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 


(US  Oa.  43) 


RIVERS  V.  STATE. 


(Supreme  Court  of  Georgia.  May  80,  1903.) 

WITNESS— COMPETENCY— HUSBAND  AND  WIFE 
—CRIMINAL  LAW— INTENT— QAMINQ  HOUSE. 

1.  Where  a  married  woman  Is  jointly  indicted 
with  another,  aud  there  is  a  joint  trial,  the 
husband  is  incompetent  aa  a  witness  for  or 
against  her.  Where  there  has  been  a  severance, 
and  the  offense  does  not  require  the  joint  act 
of  the  persons  indicted,  he  is  not  incompetent 
to  testlQ'  on  a  separate  trial  of  the  other  de- 
fendant 

2.  Where  the  knowledge  or  Intent  with  which 
an  act  is  done  constitutes  an  element  of  a  crim- 
inal offense.  It  is  ordinarily  impossible  to  prove 
the  actual  mental  state  of  the  defendant;  the 
prosecution  being  only  required  to  show  the 
iibility  and  opportunity  to  know. 

3.  One  cannot  refrain  from  following  up  a 
clew,  for  fear  of  discovering  the  truth,  and  tiien 
shield  himself  behind  such  intentional  ignorance. 

4.  A  special  presentment  against  one  for  keep- 
ing a  gaming  house  is  not  evidence  of  his  guilt, 
but  Is  a  public  charge  to  that  effect  calculated 
to  put  one  on  inquiry;  and  such  presentment 
is  admissible,  with  a  view  of  establishing  the 
reputation  of  the  person  to  whom  the  house  is 
rented. 

(Syllabos  by  the  Conrt) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Pope  Barrow,  Judge. 

Horace  Rivers  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Lawton  &  Cunningham,  for  plaintiff  in  er- 
ror.   W.  W.  Osborne^  BoL  Gen.,  for  the  State. 
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LAMAR,  J.  In  criminal  cases,  neither  hus- 
band nor  -wife  is  competent  or  compellable 
as  a  witness  for  or  against  the  other;  bnt, 
where  neither  is  a  party  to  the  case  on  trial, 
the  husband  or  wife  is  not  necessarily  In- 
competent, although  the  testimony  may  fur- 
nish the  means  by  which  the  husband  or 
wife  may  be  prejudiced  on  another  trial,  for 
section  1011  (4)  of  the  Penal  Code  does  not 
apply  in  terms  to  such  cases,  and  the  evi- 
dence may  be  received  notwithstanding  such 
possible  results,  unless  it  be  of  the  nature 
of  the  confidential  communications  absolutely 
prohibited  by  Civ.  Code  1895,  i  5198  (1). 
These  are  privileged,  are  excluded  from  prin- 
ciples of  public  policy,  and  not  receivable 
in  any  trial,  regardless  of  whether  they  are 
for  or  against  the  other.  There  was  a  Joint 
Indictment,  and,  had  there  been  a  Joint  trial, 
the  husband  could  not  have  testified  for  or 
against  the  wife.  There  had  been  a  sever- 
ance, however,  and  the  husband  was  not 
incompetent  to  testify  on  the  separate  trial 
of  Rivers.  Whitlow  v.  State,  74  Ga.  819; 
Williams  V.  State,  69  Ga.  13  (15);  Askea  T. 
State,  76  Ga.  356;  FIcken  v.  State,  97  Ga, 
814,  25  S.  E.  925.  See,  also,  Thomas  ▼. 
State,  115  Ga.  236,  41  S.  E.  578;  Com.  v. 
JSasIand,  1  Mass.  15;  Cornelius  v.  Com.,  8 
Mete.  (Ky.)  481. 

Where  the  offense  charged  requires  the 
Joint  act  of  the  persons  indicted,  in  order  for 
either  party  to  be  guilty,  then  the  husband 
or  wife  would  not  be  competent  to  testify 
against  such  Joint  defendant,  even  if  there 
was  a  severance  on  the  trial.  Howard  t. 
State,  94  Ga.  587,  20  a  E.  426. 

The  defendant,  a  real  estate  agent,  was 
Jointly  indicted  with  his  principal,  under 
Pen.  Code  1895,  S  398,  for  knowingly  rent- 
ing a  certain  house  on  November  24,  1902, 
with  a  view  of  the  same  being  used  for  gam- 
bling. Over  tbe  objection  of  the  defendant, 
special  presentments  against  the  owner  for 
renting,  returned  in  May  and  July,  1901, 
and  against  Monlhan,  Rosenthal,  and  Hen- 
derson, returned  in  July,  1901,  for  keeping 
a  gaming  house,  were  admitted  in  evidence. 
.  In  view  of  what  had  already  been  establish- 
ed, these  special  presentments  were  admis- 
sible. As  to  one  case,  it  appeared  that  the 
defendant  had  gone  on  the  owner's  bond. 
From  his  testimony  in  a  previous  case,  which 
was  offered  against  him  on  his  own  trial,  It 
appeared  that  he  knew  that  the  house  had 
for  years  been  used  as  a  gaming  place;  that 
he  had  been  therein,  and  seen  the  gambling 
paraphernalia.  From  his  own  statement,  it 
appeared  that  prior  to  February,  1902,  he 
charged  $150  a  month  when  he  knew  that 
gambling  went  on,  and  less  after  that  date, 
when  the  house  was  not  used  for  that  pur- 
pose. He  stated  that  he  did  not  personally 
know  of  any  gambling  within  two  years; 
did  not  know  what  these  persons  who  were 
specially  Indicted  did,  "but  had  an  idea"; 
that  there  was  a  special  clause  in  the  lease 
that  DO  gambling  should  be  carried  on.    Nei- 


ther under  civil  (Civ.  Code  1895,  I  3933) 
nor  criminal  law  can  one  refrain  from  foi- 
lowlng  up  a  clew,  for  fear  of  discovering  the 
truth,  and  then  shield  himself  behind  inten- 
tional Ignorance.  The  exculpatory  provlaion 
that  no  gambling  should  be  carried  on  may 
Itself  amount  to  an  incriminating  circum- 
stance, if  the  other  facts  tend  to  show  that 
It  was  a  mere  subterfuge.  Pen.  Code  1895. 
f  32.  The  purpose  with  which  the  bouse 
was  leased  can  be  proved  only  by  facts  and 
inferences  therefrom.  C!lv.  Code  1895,  J 
5157.  If  it  was  rented  to  one  generally 
known  as  a  gambler,  or  if  the  house  has 
theretofore  been  used  for  gaming  purposes, 
these  facts  may  have  a  tendency  to  show 
guilty  knowledge.  Mc(3aln  v.  State,  57  Ga. 
390.  Each  fact  Is  proved  separately,  and 
the  case  cannot  be  made  out  all  at  once. 
If  enough  is  not  shown,  the  defendant  can- 
not be  convicted,  but  no  relevant  fact  can 
be  excluded  because  by  Itself  It  does  not 
prove  the  whole  case.  See  People  t.  Saun- 
ders, 29  Mich.  272;  Harwood  v.  People,  26 
N.  Y.  192,  84  Am.  Dec.  175.  The  restrictive 
rules  of  evidence  are  intended  to  prevent 
verdicts  from  being  based  on  surmise,  not 
to  exclude  facts  which,  with  others,  tend  to 
establish  the  charge.  The  statutes  with  ref- 
erence to  receiving  stolen  goods,  knowing 
them  to  be  stolen  (Pen.  Code  1895,  i  171),  and 
renting  houses  with  a  view  of  their  being 
used  for  Illegal  purposes  (Pen.  Code  1895. 
S  398),  Involve  proof  of  the  defendant's  men- 
tal state;  and  as  positive  and  direct  evi- 
dence of  such  knowledge  is,  in  the  natnre  of 
things,  ordinarily  beyond  the  reach  of  the 
prosecution,  all  that  tbe  state  can  do  Is  to 
prove  facts  from  which  knowledge  can  rea- 
sonably be  inferred.  Tbe  reputation  of  tbe 
persons  renting  the  premises  is  one  circum- 
stance to  be  considered  by  tbe  Jury,  having 
more  or  less  weight  according  as  this  reputa- 
tion is  more  or  less  notorious;  and  the  fact 
that  the  Inmates  to  whom  tbe  room  had 
from  time  to  time  been  rented  had  been  pre- 
sented for  keeping  a  gaming  house  was  a 
circumstance— a  link  in  the  chain  of  evi- 
dence. The  presentment  did  not  prove  their 
guilt,  but  It  was  a  public  charge— a  fact 
which  the  Jury  could  consider  along  with  all 
the  other  testimony.  The  presentments 
themselves  would  have  had  no  probative 
value  unless  the  defendant  knew  thereof,  but 
the  state  could  prove  them  as  a  source  of 
knowledge.  Just  as  It  could  prove  the  gen- 
eral reputation  of  the  persons  conducting 
the  gambling  room.  But  after  proving  such 
reputation,  or  any  other  fact  calculated  to 
excite  Inquiry,  it  was  not  necessary  to  do 
more,  and  to  show  that  these  facts  were  ac- 
tually within  the  knowledge  of  the  defendant. 
In  proving  the  full  opportunity  to  know  that 
these  tenants  were  publicly  accused  of  belne 
gamblers,  the  state  had  done  all  that  could 
be  required,  and  it  was  then  for  the  defend- 
ant to  show  that  he  was  Ignorant  of  such 
charge  having  been  made.     In  view  of  all 
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that  bad  been  brought  to  tbe  attention  of 
the  jury,  It  was  not  error  to  admit  tbe  spe- 
cial presentments. 

If  not  absolutely  demanded,  tbe  verdict 
-was  amply  sustained  by  tbe  evidence,  and 
tbe  judgment  Is  affirmed  by  five  Jnstices. 

(118  Ga.  !i2a) 

CITT  OF  NBWNAN  y.  DAVISTON. 

(Supreme  Court  of  Georgia.     May  30,  1903.) 

MUNICIPALITIES  —  DEFECTIVH     SIDEWALKS  — 
PLBADINO— INSTRUCTIONS— DAMAQBS. 

1.  A  petition  alleging  that  plaintiff,  in  walk- 
ing along  a  city  sidewalk,  fell  and  was  thrown 
to  the  ground,  her  foot  goiug  into  a  hole  or 
washout,  practically  concealed  by  grass,  which 
had  existed  for  two  weeks  or  more,  could  be 
amended  so  as  to  charge  that  the  fall,  and 
damage  resulting  therefrom,  were  by  reason  of 
stepping  into  the  hole,  and,  as  amended,  set 
forth  a  cause  of  action. 

2.  The  suit  being  for  damages  occasioned  by 
keeping  and  maintaining  the  sidewalk  in  a  de- 
fective condition,  it  was  irreleTant,  but  harm- 
less, to  charge  that  tbe  law  requires  of  cities 
ordinary  care  in  constructing  and  keeping  their 
sidewalks  in  a  safe  condition. 

3.  Taking  the  charge  as  a  whole,  and  con- 
sidering the  instructions  complained  of  in  con- 
nection with  their  immediate  context,  the  judge 
did  not  express  an  opinion  as  to  what  had  been 
proTed.     Civ.  Code,  §  4334. 

4.  WTiere  the  charge  fully  sets  forth  the  gen- 
eral principles  applicable  to  the  case,  if  eiuier 
party  desires  more  specific  instructions,  requests 
to  that  effect  must  be  presented. 

5.  The  evidence  was  conflicting,  the  damages 
were  not  excessive,  the  verdict  was  not  con- 
trary to  law,  and  tbe  judgment  is  afBrmed. 

(Syllabus  by  the  Court.) 

Error  from  City  C!onrt  of  Newnan;  A.  D. 
Freeman,  Jndg^. 

Action  by  E.  S.  Davlston  against  tbe  dty 
of  Newnan.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W.  M.  Glass  and  W.  C.  Wright,  for  plaln- 
tur  In  error.  H.  A.  Hall  and  W.  S.  Bub- 
bard,  for  defendant  In  error. 

PER  CURIAM.    Affirmed. 

LIJMPKIN,  P.  J.,  absent  on  account  of 
sickness. 


(US  Ga.  la) 


RING  T.  RING. 


(Supreme  Court  of  Georgia.    June  8,  1903.) 

DIVORCE— CRUEL  TREATMENT— USE   OF 
MORPHINE. 

1.  "Cruel  treatment,"  within  the  meaning  of 
section  2427  of  the  C»vil  Code  of  1895,  which 
provides  that  such  treatment  shall  be  a  ground 
for  divorce,  is  tbe  willful  infliction  of  pain, 
bodily  or  mental,  upon  the  complaining  party, 
such  as  reasonably  justifies  an  apprehension  of 
danger  to  life,  limb,  or  health,  ddom  v.  Odom, 
30  Ga.  286,  approved  and  followed;  Gholston 
V.  Gholston,  81  Ga.  625,  and  Myrick  v.  Myrick, 
67  Ga.  771,  doubted,  criticised,  and  distinguish- 
ed. 

2.  It  follows  that  the  habitual  and  intem- 
perate use  of  morphine,  unaccompanied  by  any 
conduct  coming  within  the  definition  laid  down 
in  the  preceding  headnote,  is  not  such  cruel 
treatment  as  the  law  recognizes  as  a  ground 
(or  divorce. 


3.  The  Intention  to  wound  is  a  necessary  ele- 
ment of  tbe  cmel  treatment  for  which  a  divorce 
is  allowed. 

(Syllabus  b>  the  Court) 

Error  ftwm  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Jndge. 

Action  by  G.  W.  Ring  against  M.  S.  Ring. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

M.  W.  Harris,  for  plaintiff  In  error.  Jobo 
P.  Ross,  for  defendant  in  error. 

CANDLER,  J.  As  will  be  seen  by  refer- 
ence to  tbe  case  of  Ring  v.  Ring,  112  Ga. 
8o4,  38  S.  £.  330,  tbe  defendant  in  error  In 
tbe  present  case  at  first  brought  a  suit  for 
divorce  against  bis  wife,  Mrs.  Mamie  S. 
Ring,  under  section  2427  of  tbe  Civil  Code  Of 
18.95,  on  the  ground  of  ber  habitual  Intoxi- 
cation from  tbe  intemperate  use  of  morpbtne 
and  other  opiates.  The  jury  returned  a  ver- 
dict finding  a  total  divorce  for  him,  but  tbe 
judgment  of  the  lower  court  was  reversed  by 
this  court,  on  tbe  ground  that  "  'Intoxica- 
tion,' as  used  In  section  2427  of  tbe  Civil 
Code  of  1895,  which  provides  for  the  grant- 
ing of  a  divorce  on  the  ground  of  'habitual 
Intoxication,'  means  drunkenness  produced 
by  alcoholic  liquors,  and  not  tbe  condition 
resulting  from  tbe  excessive  use  of  mor- 
phine." The  plaintiff  then  dismissed  his  suit, 
and  brought  the  present  action,  which  is 
based  upon  the  ground  of  cruel  treatment  of 
tbe  plaintiff  by  the  defendant,  consisting  of 
tbe  habitual  use  of  morphine.  The  petition 
sets  forth  various  acts  of  misconduct  on  the 
part  of  the  defendant,  but  It  affirmatively  ap- 
pears from  the  allegations  made  that  these 
acts  were  committed  while  the  defendant 
was  under  the  Infiuence  of  morphine,  and  as 
a  direct  result  of  the  use  of  that  drug;  and 
tbe  petition,  taken  as  a  whole,  presents  defi- 
nitely, as  a  ground  of  divorce,  alleged  cruel 
treatment,  consisting  In  tbe  persistent  and 
Intemperate  use  of  morphine.  To  this  peti- 
tion the  defendant  demurred  generally,  "and 
particularly,  for  the  reason  that  the  allega- 
tions of  fact  therein  contained  do  not  con- 
stitute cruel  treatment  under  tbe  law."  This 
demurrer  was  overruled.  The  defendant  also 
filed  an  answer,  and  the  Issue  thus  formed 
was  submitted  to  a  jury,  who  found  fo'r  the 
plaintiff  a  total  divorce.  The  defendant 
made  a  motion  for  new  trial,  which  was  de- 
nied, and  to  the  overruling  of  ber  motion  and 
of  ber  demurrer  she  now  excepts. 

It  is  agreed  by  counsel  on  both  sides  that 
the  only  real  questions  before  this  court  are 
made  by  the  demurrer,  and  tbe  general 
grounds  of  tbe  motion  for  a  new  trial  that 
the  verdict  was  contrary  to  law  and  tbe  evi- 
dence. It  may  be  said  at  the  outset  that  the 
evidence  for  the  plaintiff  fully  sustained  tbe 
allegations  of  his  petition,  and  in  thio  con- 
nection the  following,  quoted  from  the  testi- 
mony of  the  plaintiff  as  contained  In  the 
brief  of  evidence,  is  worthy  of  notice  as 
bearing  upon  the  real  meaning  and  Intent 
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of  the  petition: ,  'The  use  of  morphine  was 
the  only  ohjectlon  that  I  ever  had  to  her. 
That  was .  the  only  complaint  I  made,  and 
the  only  complaint  I  make  now."  We  have, 
then,  presented  for  our  determination  ^the 
clear-cut  question,  is  the  habitual  use  of  mor- 
phine such  cruel  treatment  as  will  constitute 
a  ground  for  divorce  under  the  laws  of  Geor- 
gia? 

1,  2.  This  court  has,  both  by  approval  of 
definitions  given  by  other  courts,  and  by  its 
own  rulings,  set  forth  Its  understanding  of 
the  meaning  of  the  "ssevitla"  of  the  English 
law,  or  "cruel  treatment,"  as  It  is  known  In 
our  own.  In  the  earliest  case  on  this  sub- 
ject to  be  found  In  our  reports,  that  of  Head 
V.  Head,  2  6a.  191,  Nlsbet,  J.,  delivering  the 
opinion,  held  that  the  English  law,  as  con- 
strued by  the  courts  of  that  country,  pre- 
vailed in  this  state,  and  that  only  for  the 
causes  prescribed  by  the  common  law,  as  of 
force  in  England  at  that  time,  could  divorces 
be  granted  here.  On  page  206,  the  court 
said:  "In  determining  what  is  ssevltia  by  the 
ecclesiastical  law,  it  has  been  adjudged  to 
be  necessary  that  there  should  be  a  reason- 
able apprehension  of  bodily  hurt;  the  causes 
must  be  grave  and  weighty,  and  show  a  state 
of  personal  danger.  Incompatible  with  the 
duties  of  married  life;  mere  austerity  of 
temper,  petulance  of  manners,  rudeness  of 
language,  a  want  of  civil  attention,  even  oc- 
casional sallies  of  passion,  if  they  do  not 
threaten  bodily  harm,  do  not  amount  to  the 
cruelty  against  which  the  law  can  relieve." 
In  Smith  V.  Smith,  84  Oa.  440,  11  S.  E.  496. 
8  L.  R.  A.  362,  the  Head  Case  was  consid- 
ered, and  the  conclusions  therein  announced 
distinctly  upheld,  to  the  effect  that  the  Eng- 
lish ecclesiastical  law,  as  there  held,  was  in 
efFect  in  Georgia  until  the  passage  of  the 
act  of  February  22,  1850.  The  act  of  1850 
(Civ.  Code  1895,  S  2426  et  seq.),  in  setting 
out  the  grounds  for  divorce  in  this  state,  did 
not  define  cruel  treatment,  nor  make  any 
attempt  to  change  the  construction  already 
plaped  upon  the  expression  by  this  court.  It 
did  change  the  law  so  as  to  authorize  the 
Jury  trying  the  case  to  grant  a  total  or  par- 
tial divorce  on  this  ground,  according  to  the 
circumstances  of  the  case.  Prior  to  its  pas- 
sage, the  common-law  rule  prevailed  in  Geor- 
gia, and  for  cruel  treatment  only  a  partial 
divorce  could  be  procured.  It  is  difficult  for 
us  to  believe  that  the  Legislature  intended, 
at  -one  and  the  same  time,  to  make  more 
far-reaching  the  effects  of  cruel  treatment, 
and  to  put  a  more  laz  construction  upon  that 
expression.  The  act  of  1850  was  probably 
brought  about  by  the  decision  in  the  Head 
Case,  cited  supra,  as  the  effect  of  the  Judg- 
ment rendered  In  that  case  was  to  cut  off 
divorces  on  some  of  the  grounds  on  which 
they  had  previously  been  granted  in  Georgia, 
and  the  pnrpose  of  the  act  was  evidently  to 
extend  the  law  so  as  to  Increase  the  number 
'  of  grounds  upon  which  divorces  could  be  ob- 
tained.   The  court  bad,  in  the  Head  Case, 


expressly  approved  the  definition  of  the  term 
"cruel  treatment"  given  by  the  English 
courts,  and  there  Is  nothing  In  the  act  of 
1850  to  Indicate  that  the  General  Assembly 
had  any  intention  to  give  It  a  different  con- 
struction. 

We  will  now  consider  what  were  the  rul- 
ings of  the  English  ecclesiastical  courts  on 
which  thie  Judgment  in  the  Head  Ca'se  was 
based.  In  the  leading  case  of  Evans  y.  Ev- 
ans, 4  Eng.  Ecc.  Rep.  310,  decided  In  1790, 
the  court  declined  the  task  of  laying  down  a 
direct  definition  of  the  term,  but  said:  "The 
causes  must  be  grave  and  weighty,  and  such 
as  show  an  absolute  impossibility  that  the 
duties  of  the  married  life  can  be  discharged. 
In  a  state  of  personal  danger  no  duties  can 
be  discharged;  for  the  duty  of  self-preserva- 
tion must  take  place  before  the  duties  of  mar- 
riage, which  are  secondary  both  In  com- 
mencement and  in  obligation;  but  what  falls 
short  of  this  is  with  great  caution  to  be  ad- 
mitted. •  •  •  What  merely  wounds  the 
mental  feelings  is  in  few  cases  to  be  admit- 
ted, where  they  are  not  accompanied  with 
bodily  injury,  either  actual  or  menaced. 
Mere  austerity  of  temper,  petulance  of  man- 
ners, rudeness  of  language,  a  want  of  civil 
attention  and  accommodation,  even  occasion- 
al sallies  of  passion.  If  they  do  not  threaten 
bodily  harm,  do  not  amount  to  legal  cruelty: 
they  are  high  moral  offenses  in  the  moral 
state  undoubtedly,  not  innocent  surely  in  any 
state  of  life,  but  still  they  are  not  that  cru- 
elty against  which  the  law  can  relieve. 
*  *  *  There  must  be  a  reasonable  appre- 
hension of  bodily  hurt."  In  the  case  of  West- 
meath  v.  Westmeath,  2  Haggard,  238,  the 
court  quotes  from  the  Evans  Case,  and  says 
that  the  ecclesiastical  courts  have  been  uni- 
formly strict  In  holding  that,  to  make  out  a 
case  of  legal  cruelty  Justl^lng  a  divorce, 
there  must  be  proof  of  actual  injury,  or  of 
real  apprehension  of  injury  as  it  may  affect 
the  safety  or  the  health  of  the  person.  In 
all  cases  where  the  infliction  of  mental .  gof- 
fering has  been  held  to  Justify  a  divorce,  ex- 
cept where  the  decisions  were  controlled  by 
peculiar  statutes,  the  Judgments  have  pro- 
ceeded upon  the  idea  that  the  mental  an- 
guish caused  was  so  grievous  as  to  endanger 
the  health  of  the  complaining  party. 

We  have  already  seen  that  prior  to  the 
passage  of  the  act  of  1850  the  English  defini- 
tion of  the  term  "cruel  treatment"  was  the 
one  adopted  by  our  court,  and  this  doctrine 
prevailed  until  10  years  after  the  passage  of 
that  act,  as  la  shown  by  the  opinion  of 
Judge  Bennlng  in  the  case  of  Buclcholts  v. 
Buckholts,  24  Ga.  238,  where,  on  page  244, 
the  following  language  was  used:  "And  may 
we  not  lay  it  down  for  law  that,  to  make 
out  a  case  of  cruelty,  'there  must  be  either 
actual  violence  committed,  attended  with 
danger  to  life,  limb,  or  health,  or  there  must 
be  a  reasonable  apprehension  of  such  vi- 
olence'?' Citing  Bish.  Mar.  &  Div.  (  454. 
note  1.    In  the  case  of  Johns  r.  Johns,  29 
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6a.  722,  Ohlef  Justice  Lumpkin,  In  passing 
ui>on  a  charge  given  by  the  trial  Judge  where 
a  husband  was  seeking  a  divorce  from  Ills 
wife  on  the  ground  of  cruel  treatment,  rec- 
ognized the  doctrine  that,  to  sustain  a  suit 
for  divorce  on  this  ground,  the  libelant  must 
show  that  there  was  a  reasonable  appre- 
hension of  danger  from  living  with  the  de- 
fendant, and  held  tliat  any  conduct  of  the 
husband  tending  to  show  that  there  was  no 
such  apprehension  on  his  part  was  admissible 
to  rebut  the  charge  of  cruelty.  The  decisions 
of  the  English  courts  are  also  cited  in  the 
opinion  to  sustain  another  branch  of  the  de- 
cision In  that  case,  and  it  Is  manifest  that 
the  court  did  not  construe  the  act  of  1850 
as  changing  the  law  as  It  existed  in  Eng- 
land and  Georgia  prior  to  Its  passage,  ex- 
cept in  so  far  as  a  partictdar  Intention  to  do 
BO  was  clearly  shown. 

Apparently  somewhat  antagonistic  to  this 
doctrine  are  tlie  Case  of  Gholston,  31  Ga. 
625,  decided  at  the  November  term,  1860, 
of  this  court,  and  Myrlck  v.  Myrick,  67  Qa. 
771,  which  was  decided  at  the  January  term, 
1861,  but  the  opinion  in  which  was,  for  some 
unknown  reason,  withheld  from  publication 
for  over  20  years.  Both  of  these  cases  were 
suits  brought  by  the  wife  against  the  hus- 
band on  the  ground  of  cruel  treatment,  and 
the  speciUc  acts  of  cruelty  shown  In  both 
were  amply  sufficient  to  bring  them  within 
the  strictest  construction  of  the  rule  laid 
down  by  the  ecclesiastical  courts  and  the 
earlier  decisions  of  this  court.  In  neither  of 
these  cases  was  there  any  suggestion  of  re- 
viewing the  earlier  Cases  of  Head,  Johns, 
and  Buckholts,  nor  was  there  anything  in 
the  pleadings  or  the  facts  of  either  that 
called  for  such  a  review.  A  careful  consid- 
eration of  the  Gholston  Case  shows  that  what 
was  said  in  the  Myrick  Oase  to  have  been 
therein  held  was  In  reality  not  held— an  er- 
ror which  probably  grew  out  of  the  mis- 
leading nature  of  the  third  headnote  in  that 
case.  The  headnote  referred  to  Is  as  follows: 
"The  charge  of  the  court  below  (incorpor- 
ated Into  the  opinion)  correctly  expounds  the 
law  of  divorce,  In  such  a  case,  upon  all  the 
points  made  against  it  In  the  bill  of  excep- 
tions." In  the  opinion  is  set  out  a  rather 
lengthy  extract  from  the  Judge's  charge, 
mttcb  of  which  was  then  and  still  Is  sound, 
a  portion  of  it,  however,  being  In  conflict 
with  the  previous  rulings  of  this  court  But 
the  motion  for  new  trial  pointed  out  no  error 
In  this  extract  While  the  rule  as  to  assign- 
ments of  error  on  charges  In  this  court  was 
not  so  stringent  at  that  time  as  now,  still 
the  writer  cannot  see,  even  under  the  mie 
as  It  then  was,  where  a  long  extract  in  a 
charge  Is  excepted  to,  and  most  of  it  is  good 
law,  how  a  new  trial  could  be  granted  on  a 
small  part  of  It  that  was  not  sound,  no  ex- 
ception being  made  to  the  bad  alone.  The 
court  dealt  with  all  the  exceptions  to  va- 
rious extracts  of  the  charge  in  the  following 
general  manner:    "We  overrule  all  the  ex- 


ceptions  from  the  3d  to  the  8tb,  Inclusive, 
holding  that  on  all  the  points  therein  made, 
the  court  gave  the  law  In  charge  to  the 
Jury."  The  Gholston  Oase  was  decided  De- 
cember 8,  1860.  The  Myrick  Case,  which 
was  decided  February  12,  1861,  cites  the 
Gholston  Case  as  authority,  but,  as  before 
stated,  does  not  mention  any  of  the  earlier 
cases,  one  of  whiich  was  decided  before,  and 
the  others  after,  the  passage  of  the  act  of 
1850.  In  so  far,  therefore,  as  it  essays  to  lay 
down  any  rule  by  which  to  determine  what 
Is  cruel  treatment  within  the  meaning  of  the 
law  of  divorce,  difTerent  from  that  already 
exiwunded  by  the  courts  of  this  state  and 
of  Eingland,  it  Is  in  no  manner  binding  as 
authority,  because  It  was  In  the  teeth  of 
prior  adjudications  to  the  contrary.  In  the 
case  of  Odom  v.  Odom,  36  Ga.  286,  this  court 
speaking  through  Chief  Justice  Warner,  evi- 
dently did  not  consider  either  the  Gholston 
or  the  Myrick  Case  binding  as  precedent 
for  In  the  opinion,  on  page  317,  It  is  said: 
"In  view  of  the  various  grades  and  condi- 
tions of  mankind  In  society,  it  is  extremely 
difficult  to  assert  any  definite  rule,  applic- 
able to  all  classes  of  society,  as  to  what  will, 
constitute  legal  cruelty.  Legal  cruelty  may 
be  defined  to  be  such  conduct  on  the  part  of 
the  husband  as  will  endanger  the  life,  limb, 
or  health  of  the  wife,  or  create  a  reasonable 
apprehension  of  bodily  hurt  What  must  be 
the  extent  of  the  injury,  or  what  particular 
acts  will  create  a  reasonable  apprehension 
of  personal  Injury,  will  depend  upon  the 
circiunstances  of  each  case.  The  acts  of 
cruelty  must  be  such  as  to  render  cohabita- 
tion unsafe,  or  are  likely  to  be  attended  with 
injury  to  the  person  or  to  the  health  of  the 
wife"— citing  Evans  v.  Evans,  and  West- 
meath  y.  Westmeatb,  supra.  The  case  cited 
was  one  In  which  the  wife  was  the  libelant, 
but  under  our  law  the  doctrine  announced 
Is  equally  applicable  In  a  case  where  the 
husband  Is  the  complaining  party.  The  case 
of  Glass  T.  Wynn,  76  Ga.  319,  cites  the  My- 
rick Oase  approvingly,  but  It  holds  nothing 
to  the  contrary  of  the  Odom  Oase,  and  the 
language  used  was  not  necessary  to  the  rul- 
ing made.  The  case  of  Kay  v.  Ray,  106  Ga. 
260,  32  S.  E.  91,  which  was  an  alimony  pro- 
ceeding, also  cites  the  cases  of  Myrick  v. 
Myrick  and  Glass  t.  Wynn  as  authority  for 
the  proposition  that  slanderous  reports  made 
by  the  husband  against  the  wife,  and  which 
were  brought  to  the  wife's  attention,  to  the 
eifect  that  she  had  been  untrue  to  her  mar- 
ital TOWS,  was  such  cruelty  as  would  Justify 
the  wife  In  separating  herself  from  her  hus- 
band, and  that  having  left  him  for  that 
reason,  she  would  be  entitled  to  alimony. 
Such  conduct  on  the  part  of  a  husband  has 
by  numerous  courts  been  held  to  be  cruel 
treatment  on  the  Idea  that  a  man  who  would 
so  outrage  the  feelings  of  his  wife,  and  so 
brutally  trample  upon  her  sensibilities,  Is 
not  a  safe  person  for  her  to  live  with;  that 
such  a  man  is  necessarily  of  an  extremelj* 
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JealouB  temperament,  and  subject  to  violent 
parozyams  of  passion,  the  occurrence  of 
which  would  reasonably  create  an  appre- 
hension of  bodily  harm  to  -  the  wife;  and 
that  the  knowledge  by  a  virtuous  wife  that 
she  was  thus  being  subjected  to  the  vilest 
calumny  by  the  one  from  whom  she  had  the 
right  to  expect  the  tenderest  consideration 
would  have  a  tendency  to  cause  her  such 
mental  anguish  as  to  seriously  threaten  her 
physical  well-being.  1  Blsh.  Mar.  &  Dlv. 
i  1574.  As  has  been  noticed,  however,  the 
Ray  Case  was  an  alimony  proceeding,  and 
the  language  of  the  court  to  the  effect  that 
the  conduct  mentioned  would  sustain  an  ac- 
tion for  divorce  was  plainly  obiter. 

So  much  has  been  said  for  the  purpose  of 
demonstrating  that  on  the  question  under 
consideration  neither  this  court  nor  the  law- 
malclng  power  of  the  state  has  ever  depart- 
ed from  the  well-settled  conservative  prin- 
ciples of  the  English  law.  On  the  other 
hand,  from  the  date  of  the  adopting  statute 
in  17S4  down  to  this  good  hour,  It  has  been 
the  policy  of  the  law  in  this  state  to  refuse 
divorces  when  sought  for  reasons  of  conven- 
ience, or  on  account  of  differences  of  tem- 
perament, or  petty  grievances,  between  man 
and  wife. 

8.  The  original  act  providing  for  cruel 
treatment  as  a  ground  of  divorce  used  the 
words  "in  case  of  cruel  treatment  on  the 
part  of  one  towards  the  other."  To  the 
mind  of  the  writer,  this  language  expresses 
an  Idea  altogether  at  variance  with  that 
upon  which  the  petition  in  the  present  case 
Is  based.  Cruel  treatment,  such  as  must 
have  been  in  the  contemplation  of  the  law- 
makers, necessarily  Involves  the  doing  of 
some  act  with  the  Intention  of  causing  pain 
or  sntCering  to  the  other  party;  else  why 
the  language,  "on  the  part  of  one  towards 
the  other"?  Plainly  the  meaning  Is  an  act 
done,  a  word  spoken,  abuse  directed,  to- 
wards the  other;  a  setting  In  motion  by  one 
party,  by  word  or  act,  of  something  the  pur- 
pose of  which  is  to  cause  pain  and  suffering 
to  the  other.  It  must  be  the  intention  of 
the  offending  party  to  injure — to  wound 
It  must  be  a  willful  act  the  purpose  of 
which  is  to  hurt  Words  spoken  or  acts 
done  may  cause  the  greatest  pain,  the  most 
acute  suffering,  but  in  the  absence  of  an  In- 
tention to  wound  they  do  not  constitute  the 
cruel  treatment  contemplated  by  the  law  as 
a  ground  for  divorce.  In  the  present  ca«e, 
the  allegations  of  the  petition  and  the  testi- 
mony of  the  witnesses  show  that  Mrs.  Ring 
was  guilty  of  conduct  highly  disagreeable 
in  its  consequences  to  her  husband,  but  there 
is  an  entire  absence  of  any  showing  that 
she  was  actuated  by  any  desire  or  intention 
to  inflict  the  pain  which  he  is  alleged  to 
have  endnred.  It  seems  that  she  had,  pre- 
viously to  her  marriage,  been  the  victim  of 
a  milroad  accident.  In  which  she  suffered 
severe  Internal  injuries,  and  that  while  un- 
dergoing medical  treatment  for  those  Inju- 


ries she  became  addicted  to  the  habltnal 
use  of  morphine,  which  continued  during  the 
eight  years  that  she  and  her  husband  lived 
together.  Its  use  was  to  her  a  seeming 
necessity,  and  when  In  want  of  It  she  suf- 
fered Intensely.  It  appears  that,  in  order 
to  quiet  her,  her  husband  himself  on  occa- 
sions procured  the  drug  and  gave  it  to  her. 
When  deprived  of  it  she  would,  at  times, 
make  exhibitions  of  her  condition  whicb 
amazed  not  only  her  husband  but  the  nelgb- 
borhood  In  which  they  lived,  and  caused  him 
much  humiliation.  Her  frantic  screams, 
when  begging  for  morphine,  often  caused 
the  neighbors  to  believe  that  be  was  mis- 
treating her.  While  aU  this  must  necessa- 
rily have  been  very  mortifying  to  her  hns- 
band,  none  of  her  acts  were  done  with  tliat 
intention.  None  were  willful,  malicious,  or 
wanton,  but  all  were  the  result  of  her  un- 
controllable desire  for  this  terrible  narcotic. 
We  are  not  alone  in  the  position  that  in- 
tention Is  a  necessary  element  of  the  cruel 
treatment  which  the  law  recognizes  as  a 
ground  for  divorce.  Massachusetts  has  a 
statute  which  allows  a  divorce  on  the  ground 
of  "cruel  and  abusive  treatment"  In  the  com- 
paratively recent  case  of  W v.  W , 

141  Mass.  495,  6  N.  E.  541.  55  Am.  RepL 
491,  Mr.  Justice  Holmes,  who  Is  now  an 
Associate  Justice  of  the  United  States  Su- 
preme Court,  delivering  the  opinion,  said: 
"The  single  question  reserved  is  whether  the 
practice  of  masturbation  by  a  husband  in 
the  presence  of  his  wife,  but  without  com- 
pelling her  to  remain  present,  which  Injures 
her  health  by  Its  effect  upon  her  feelings,  la 
'cruel  and  abusive  treatment"  within  the" 
meaning  of  the  law..  "We  will  assume,  al- 
though it  is  not  found  as  a  fact,  that  the 
libelee  knew  how  his  conduct  worked  upon 
his  wife,  and  we  fully  agree  that,  in  gen- 
eral, foresight  of  a  consequence  of  one's  act 
'  has  the  same  effect  upon  liability  for  pro- 
curing It  as  Intent  to  produce  that  conse- 
quence. •  *  *  But  the  actual  intent  and 
purpose  with  whicb  an  act  la  done  may  be 
of  Importance  when  the  question  is  not  one 
of  liability,  but  of  dissolving  the  marriage 
tie.  Certainly  they  may  be  made  so  by  stat- 
ute. The  words  'cruel  and  abusive  treat' 
menf  seem  to  Import  on  their  face  conduct 
directed  towards  the  other  party,  and  with 
a  malevolent  motive.  Without  deciding  that 
a  case  could  not  be  imagined  which  would 
fall  within  the  meaning  of  the  words  wltb- 
out  such  a  motive.  It  is  enough  to  ^y  that 
purely  self-regarding  conduct  not  forced  up- 
on even  the  knowledge  of  the  wife  other- 
wise than  by  the  usual  intimacy  of  matri- 
mony, does  not  constitute  the  offense,  mere- 
ly because  its  folly,  its  disgusting  character, 
or  Its  wickedness  disturbs  her  nerves  or  con- 
science, and  thus  affects  her  health."  In 
another  case  from  the  same  state,  that  of 
Ford  V.  Ford,  104  Mass.  198,  it  was  held 
that  to  make  out  a  case  of  cruel  treatment 
the  same  must  be  "intentlonaUy  inflicted." 
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In  the  case  of  Miller  t.  Miller,  78  N.  C. 
108,  the  court  said:  "The  husband's  conduct 
was  not  consciously  or  willfully  to  the  an- 
noyance of  the  wife.  His  acts  were  not  in- 
tended or  expected  to  annoy  her.  •  •  • 
The  indignity  to  her  feelings  was  not  will- 
ful on  his  part;"  and  It  was  held  that  the 
petition  of  the  libelant  must  be  dismissed. 
In  Bverton  v.  Bverton,  50  N.  C.  210,  which 
is  another  case  decided  by  the  same  court, 
the  court  said:  "Whether  any  other  circum- 
stances of  insult  and  Injury,  short  of  Tlolence 
to,  or  threats  against,  her  person,  would  be 
a  snfScient  ground  of  relief,  and  if  any, 
what,  it  is  not  necessary  for  us  now  to  say.  i 
If  there  be  any  such,  they  must  have,  as  an  j 
essential  Ingredient,  a  willful  and  malicious 
intent  to  ofter  Insult  and  do  injury,  and  such 
intent  must  be  alleged  and  proved.  A  wrong 
inflicted  from  mere  thoughtlessness,  or  with- 
out due  consideration  for  the  feelings  or  sit- 
uation of  the  wife,  may  deserve  censure, 
but,  in  the  absence  of  a  malicious  intent,  it 
cannot  be  allowed  the  effect  of  sundering 
the  strong  bond  of  marriage."  To  the  same 
effect,  see  Shaw  v.  Shaw,  17  Conn.  189;  ■  1 
Blah.  Mar.  &  Div.  S  1575,  where  it  is  laid 
down  that  an  unintentional  act,  "though  oc- 
casioning pain  and  injury,  will  not  warrant 
a  divorce."  The  reason  of  this  doctrine 
grows  out  of  the  rule  that  prevails  both  in 
the  ecclesiastical  law  and  the  law  of  most, 
if  not  all,  of  otir  states,  viz.,  that  there  must 
be,  arising  out  of  the  cruel  treatment  com- 
plained of,  a  reasonable  apprehension  of  dan- 
ger to  life,  limb,  or  health. 

In  those  states  where  the  greatest  latitude 
Is  allowed  In  the  grant  of  divorces,  where 
threats,  unkind  words,  jealous  accusations, 
and  the  like,  are  held  to  be  cruel  treatment 
within  the  meaning  of  the  law,  the  decisions 
proceed  upon- the  idea  that  those  things  im- 
ply a  state  of  bad  feeling  which  In  the  nature 
of  things  win  eventually  result  In  danger 
of  bodily  barm  to  one  party  or  the  other. 
While  habitual  drunkenness  is,  by  statutory 
enactment  in  many  states,  including  our 
own,  made  a  ground  for  divorce,  In  but  few 
jurisdictions  has  drunkenness,  unmixed  with 
other  misconduct,  been  held  to  constitute 
cruel  treatment.  In  73  Am.  Dec.  628,  in  a 
note  to  the  case  of  Morris  v.  Morris,  14 
Cal.  76,  73  Am.  Dec.  616,  it  Is  said:  "Drunk- 
enness, although  long-continued  and  exces- 
sive, is  not  of  Itself  such  cruelty  as  will 
constitute  ground  for  divorce.  It  may  entail 
upon  the  wife  much  misery,  and  a  lifelong 
trial  of  patience  and  fruitless  hope,  but  if 
unaccompanied  by  real  or  apprehended  phys- 
ical Injury  it  Is  Insufficient;  the  court  will 
not  unsettle  the  law,  or  depart  from  the  de- 
cided cases,  to  Indulge  Its  feelings  or  to 
sympathize  with  a  petitioner's  misfortunes" 
—citing  Hudson  v.  Hudson,  3  Swab.  &  T. 
814;  Brown  v.  Brown,  L.  R,  1  P.  &  D.  46; 
Waskam  v.  Waskam,  31  Miss.  154;  Haskell 
T.  Haskell,  54  Cal.  262.  In  Haskell  v.  Hask- 
ell, snpra,  the  court  said:  "That  adultety  or 
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habitual  Intemperance  would  in  a  popular 
sense  constitute  extreme  cruelty,  we  do  not 
question.  And  so  would  willful  desertion  or 
willful  neglect  But,  in  a  legal  sense,  ex- 
treme cruelty  Is  something  different  from 
any  of  the  other  causes  of  divorce,  and  con- 
stitutes a  separate  and  distinct  cause  of  ac- 
tion; otherwise  it  would  be  unnecessary  to 
specify  any  other  cause  than  extreme  cruelty 
as  a  ground  of  divorce  in  any  case."  Again, 
where  a  brutal  stepfather  beat  and  mistreat- 
ed the  children  of  his  wife,  but  the  purpose 
of  his  conduct  was  not  to  distress  or  annoy 
the  wife  or  to  wound  her  feelings,  but  wan 
due  soljsly  to  his  hatred  or  ill  vrill  toward 
the  children,  it  was  held  not  to  be  cruel 
treatment  Wallscomb  v.  Wallscomb,  11 
Jur.  134.  Perry  v.  Perry,  1  Barb.  Ch.  516, 
holds  practically  the  same  principle,  where 
the  wife  was  cruel  to  the  children  of  the  hus- 
band. But  where  the  beating  was  done  in 
the  presence  of  the  wife  and  for  the  purpose 
of  wounding  her  sensibilities,  it  was  held  to 
be  cruel,  on  the  idea  that  her  suffering,  al- 
though mental,  was  a  menace  to  her  health, 
and  showed  such  a  disposition  on  the  part 
of  the  husband  as  to  justify  an  apprehension 
on  the  part  of  the  wife  of  bodily  harm  to 
herself.  Bramwell  v.  Bramwell,  3  Hagg. 
618;  s.  c.  5  Eng.  Bcc.  E.  232;  Friend  v. 
Friend,  63  Mich.  643,  19  N.  W.  176,  61  Am. 
Bep.  161;  Oleason  v.  Oleason,  16  Neb.  15, 
19  N.  W.  784.  There  is  authority  for  the 
position  that  the  word  "treatment"  Includes 
any  behavior  of  one  party  which  affects  the 
other  physically  or  mentally,  whether  with 
a  malevolent  motive  or  not.  Robinson  v. 
Robinson  (N.  H.)  23  Atl.  362,  16  L.  R.  A.  121. 
49  Am.  St  Rep.  632.  The  decision  in  that 
case,  however,  was  made  under  a  statute 
which  authorized  divorce  for  conduct  serious- 
ly injuring  the  health  or  endangering  the 
reason  of  the  complaining  party.  It  was 
held  that  under  that  statute  a '  malevolent 
motive  need  not  be  proved;  that  divorce 
is  not  intended  as  a  punishment  of  the  of- 
fender, but  for  the  protection  of  the  sufferer. 
"Whether  the  behavior  proved  is  a  sufficient 
ground  of  divorce  depends  on  the  question 
whether  it  has  seriously  Injured  health  or 
endangered  reason."  The  decision  is  placed 
solely  on  the  words  of  the  statute,  although 
the  reasoning  employed  is  opposed  to  the  Idea 

set  forth  In  the  Massachusetts  case  of.  W 

v.  W ,  supra.    In  many  former  decision's 

of  this  same  court  defining  "cruelty  of  either 
party  to  the  other,*'  there  Is  much  authority 
for  the  construction  placed  by  us  on  our  stat- 
ute. In  Poor  V.  Poor,  8  N.  H.  307,  29  Am. 
Dec.  664,  Richardson,  C.  J.,  says:  "In  the 
judgment  of  law,  any  willful  misconduct  of 
the  husband  which  endangers  the  life  or 
health  of  the  wife,  which  exposes  her  to 
bodily  hazard  and  intolerable  hardship,  and 
renders  cohabitation  unsafe,  Is  extreme  cru- 
elty. •  •  •  Whenever  force  and  violence, 
preceded  by  deliberate  insult  and  abuse,  have 
been  once  wantonly  and  without  provoca- 
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tloD  used,  the  wife  can  hardly  be  consider- 
ed safe."  The  case  of  Harratt  ▼.  Harratt, 
7  N.  H.  106,  26  Am.  Dec.  730,  holds  that  un- 
der the  statute  In  New  Hampshire  a  divorce 
will  not  be  granted  on  the  ground  of  cruelty 
toT  conduct  not  wanton  and  willful,  and 
ii1r«H!ted  towards  the  Innocent  party.  In  the 
Knhlnson  Case,  supra,  It  appeared  that  the 
New  Hampshire  statute  had  been  enlarged, 
and  the  court  held  that  It  was  for  the  very 
purpose  of  providing  for  divorce  in  cases  like 
the  one  now  under  consideration,  where  the 
conduct  complained  of  did  not  fall  within  the 
established  definition  of  cruel  treatment 

We  have  carefully  examined  all  the  cases 
cited  In  the  brief  of  the  able  counsel  for  the 
defendant  in  error  which  were  decided  by 
courts  other  than  our  own,  and  which  lay 
down  a  different  doctrine  from  that  here 
announced,  and  we  find  that  in  many  in- 
stances they  are  controlled  by  special  statute 
utterly  unlike  our  own.  Thus,  in  the  case 
of  Dawson  v.  Dawson,  23  Mo.  App.  169, 
where  it  was  held  that  "the  habitual  use 
of  opiates,  whose  tendency  is  to  render  the 
user  callous,  reckless,  untruthful,  and  stupid, 
to  cause  physical  prostration,  to  undermine 
and  destroy  all  the  objects  of  the  marital 
relation,  and  which  habit  is  usually  incur- 
able, constitutes  such  indignities  as  furnish 
ground  for  a  divorce,"  It  appears  that  the 
Missouri  law  especially  provides  for  the 
grant  of  a  divorce  where  either  the  husband 
or  the  wife  "shall  offer  such  Indignities  to 
the  other  as  shall  render  his  or  her  condi- 
tion Intolerable."  So,  also,  the  Texas  case 
of  Sheffield  v.  Sheffield,  3  Tex.  79,  was  decid- 
ed under  a  statute  which  declared  that  "a 
divorce  from  the  bonds  of  matrimony  may 
be  obtained  where  either  the  husband  or 
wife  Is  guilty  of  excesses,  cruel  treatment," 
etc.  The  case  of  Barnes  v.  Barnes,  95  Cal. 
171,  80  Pac.  298,  16  L.  R.  A.  660,  besides  be- 
ing directly  contrary  to  the  ruling  In  the 
earlier  California  case  of  Waldron  v.  Wal- 
dron,  85  Cal.  251,  24  Pac.  649,  858,  9  L.  R.  A. 
487,  proceeds  under  a  special  provision  of 
the  law  of  that  state  which  expressly  de- 
fines cruel  treatment  to  be  "the  infilctlon  of 
grievous  bodily  Injury  or  grievous  mental 
suffering  upon  the  other  by  one  party  to  the 
marriage." 

If  the  General  Assembly  sees  fit  to  extend 
the  provisions  of  the  Georgia  law  on  this 
subject,  it  has,  of  course,  the  power  to  do 
so.  This  court  has  neither  the  power  nor  the 
inclination.  We  can  find  no  authority  of 
law  in  this  state  for  granting  divorces  to 
either  party  for  any  conduct,  no  matter  how 
disastrous  its  consequences,  which  does  not 
amount  to  intentional  violence  to  the  In- 
jured party,  or  create  a  reasonable  appre- 
hension of  such  violence.  Our  Legislature 
has  not  seen  fit  to  enact  that  any  violation 
of  the  penal  laws  shall  constitute  cruel  treat- 
ment, but  has  expressly  provided  that  for 
■lone  other  than  those  In  which  the  defend- 
ant has  been  found  guilty  of  «  felony  and 


sentenced  to  at  least  two  years  in  the  pen- 
itentiary shall  a  divorce  be  granted,  except 
for  the  one  misdemeanor  of  adultery.  Both 
these,  however,  are  made  a  distinct  ground 
for  divorce.  The  writer  can  conceive  of 
nothing  more  distressing  or  harrowing  to 
mind  and  body  than  to  be  united  In  marriage 
to  an  Insane  person,  yet  no  General  Assembly 
in  Georgia  has  so  reflected  on  the  humanity 
of  our  civilization  as  to  Insert  In  onr  law 
a  provision  that  insanity  occurring  after  the 
marriage  shall  be  a  ground  for  divorce.  Un- 
der our  marriage  contract,  husbands  and 
wives  still  take  one  «nother  "for  better  or 
for  worse,"  and  the  divorce  laws  of  this 
state  do  not  confer  upon  the  courts  the  dis- 
cretion to  annul  the  contract  of  marriage 
in  all  cases  where,  from  considerations' of  ex- 
pediency, or  by  reason  of  the  incompatibility 
of  temperament  of  the  parties,  such  a  course 
might  seem  desirable.  The  defendant  In  er- 
ror has  doubtless  suffered  much  on  acconnt 
of  the  unfortunate  habit  of  his  wife,  but 
the  only  bad  habit  which  the  law  of  Georgia 
recognizes  as  a  ground  for  divorce  Is  babitoal 
Intoxication  from  the  use  of  alcoholic  liquors. 

It  may  not  be  amiss  to  say,  In  conclusion, 
that  in  making  this  decision  we  announce  no 
new  doctrines  or  strange  theories.  On  the 
contrary,  we  but  declare  what  has  been  the 
law  in  Georgia  ever  since  Georgia  has  been. 
If,  upon  occasions,  this  court  has  seemed 
to  depart  from  those  ancient  principles,  the 
effect  has  not  been  to  change  the  law,  but 
to  stray  from  it 

Judgment  reversed.  AH  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 

SIMMONS,  C.  J.  (concurring  specially).  I 
concur  In  the  reversal  of  the  Judgment,  on 
the  ground  that  the  habitual  use  of  morphine 
by  a  wife  Is  not,  under  the  Code,  such  cruel 
treatment  as  will  authorize  a  divorcer 
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LAMAR  et  al.  v.  HARRIS. 
(Snpreme  Court  of  Georgia.    June  2,  1903.) 

PARENT  AND  CHILD— RELEASE  OF  CUSTODT— 

TBSTAMBNTART  QUARDIAN— HABBAS 

CORPUS— DETERMINATION. 

1.  A  father  may.  In  this  state,  release  to  an- 
other the  right  to  the  custody  and  control  'of  his 
minor  child. 

2.  One  to  whom  the  parental  power  over  a 
minor  is  awarded  has  no  power  to  appoint  a  tes- 
tamentary guardian  for  such  minor. 

3.  W.,  by  a  written  agreement,  released  to  L. 
and  wife  (his  parents-in-law)  all  his  parental 
power,  custody,  and  control  over  his  minor 
sou,  a  child  less  than  two  years  old.  L.  con- 
fided the  personal  care  of  the  child  to  his  daugh- 
ter, H.,  and  she  has  since  that  time  occupied 
in  every  way  the  relation  of  a  mother  to  the 
child.  L.  sarvived  his  wife,  and  died  when  the 
minor  was  nine  years  old,  leaving  a  will  iu 
which  he  undertook  to  appoint  his  son  guardian 
of  the  minor.  H.  continued  to  exercise  parental 
power  over  the  child  for  more  than  five  years, 
withont  Interference  from  the  father,  and  with 
his  full  acquiescence.  The  father,  since  th* 
agreement  with  L.,  has  never  contributed  any- 
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thing  to  the  support  of  his  child,  ffeld,  that 
the  father,  by  long  acquiescence  in  the  control 
of  the  niii^or  exercised  by  H.  since  the  death  of 
L..,  and  his  failure  to  contribute  anything  to 
its  support  or  to  assert  his  parental  authority 
in  that  time,  has  lost  his  rignt  to  the  custody 
of  the  minor. 

4.  In  habeas  corpus  cases  for  the  custody  of 
a  minor,  the  paramount  consideration  is  the 
welfare  and  happiness  of  the  minor;  and,  in 
determiniu^  that,  the  trial  court  is  vested  with 
a  large  discretion.  Where  the  circumstances 
justify  it,  the  wishes  of  the.  minor  may  prop- 
erly be  consulted  in  determining  to  whom  the 
custody  shall  be  awarded. 

(SyUabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton.'Jr.,  Judge. 

Action  by  V.  L.  Harris  against  H.  J.  La- 
mar and  another.  From  the  Judgment,  de- 
fendants bring  error,  and  plaintiff  flies  cross- 
bill of  exceptions.  Judgment  on  main  bill  of 
exceptions  afSrmed,  and  on  cross-bill  dismiss- 
ed. 

Bacon,  Miller  ft  Branson  and  Tbos.  B. 
Matthews,  for  plaintiffs  in  error.  Dessau, 
Harris  &  Harris  and  Hardeman,  Davis,  Tur- 
ner &  Jones,  for  defendant  In  error. 


CANDLER,  J.  This  Ifl  a  habeas  corpus 
case  from  Bibb  county,  involving  the  custo- 
dy and  control  of  a  minor.  The  minor  in. 
question,  Lamar  Washington,  is  a  son  of  one 
of  the  plaintiffs  in  error,  W.  H.  Washington, 
and  his  wife.  Alberta  Washington,  n6e  La- 
mar. He  was  bom  on  March  6,  1887,  at  the 
borne  of  his  mother's  parents.  Col.  and  Mrs. 
H.  J.  Lamar,  in  Ylnevllie,  near  Macon. 
About  two  weeks  after  bis  birth  bis  mother 
died.  His  father's  home  was  in  Nashville, 
Tenn.  Shortly  after  the  death  of  Mrs.  Wash- 
ington, W.  H.  Washington  returned  to  Nash- 
ville, leaving  his  Infant  son  in  the  care  of 
the  Lamar  family.  About  two  years  later, 
he  returned  to  Bibb  county  for  the  purpose 
'  of  taking  the  child  back  to  Nashville  wltb 
him.  In  the  meantime,  however,  the  La- 
mars  had  become  very  much  attached  to  the 
child,  and  objected  strongly  to.  having  him 
taken  from  them.  After  some  negotiations 
between  Col.  Lamar  and  Mr.  Washington,  the 
following  written  agreement  was  entered  in- 
to between  them: 

"State  of  Georgia,  County  of  Bibb.  This 
contract  and  agreement,  made  and  entered 
Into  this  1st  day  of  January,  In  the  year  of 
our  Lord  eighteen  hundred  and  elghty-nlne, 
between  W.  H.  Washington,  of  the  county  of 
Davidson  and  state  of  Tennessee,  of  the  first 
part,  and  Henry  J.  LAmar,  of  the  county  of 
Bibb  and  state  of  Georgia,  of  the  second  part, 
wltnesseth: 

"That  whereas,  the  said  W.  H.  Washing- 
ton, the  party  of  the  first  part,  is  the  father 
of  a  certain  mate  child  named  Henry  J.  La- 
mar Washington,  now  about  twenty-two 
months  old,  said  child  being  the  grandchild 
of  the  party  of  the  second  part; 

"And  whereas,  the  mother  of  said  child  to 
now  deceased;  and  whereas,  since  the  death 


of  said  mother  of  the  child  the  same  has 
been  taken  care  of  and  nurtured  by  the  said 
party  of  the  second  part  and  his  wife; 

"And  whereas,  the  said  party  of  the  second 
part  hereby  promises,  proposes  and  under- 
takes for  the  future  to  care  for,  provide  for, 
maintain  and  educate  the  said  cblld  as  one 
of  hto  own  children,  and  In  all  respects  to 
maintain  and  occupy  towards  said  child  the 
relation  of  parent  and  father  and  to  stand  'In 
loco  parentis'  towards  said  child; 

"And  whereas,  the  said  party  of  the  first 
part  hereby  expresses  his  voluntary  consent 
that  the  said  party  of  the  second  part  shall 
have  the  right  to  care  for,  maintain  and  edu- 
cate said  cblld  as  one  of  bis  own  <;hiidren  and 
in  aU  respects  to  maintain  and  occupy  to- 
wards said  child  the  relation  of  parent  and 
father,  and  to  stand  'in  loco  parentis'  to- 
wards said  chUd: 

"Now  therefore.  In  consideration  of  the 
foregoing  premises,  and  all  and  singular  the 
same,  so  far  as  they  relate  to  and  concern 
him,  the  said  party  of  the  first  part  hereby 
voluntarily  releases  and  relinquishes  person- 
ally unto  the  party  of  the  second  part,  and  to 
bis  wife,  Valeria  B.  Lamar,  all  his  paternal 
control  and  power  over  said  child,  Henry  J. 
Lamar  Washington,  and  confides  to  the  said 
party  of  the  second  part  and  his  wife  all  his 
paternal  power  and  control  over  said  cblld, 
and  agrees  that  the  said  party  of  the  second 
part  and  his  wife  shall  stand  'in  loco  paren- 
tis' toward  said  cblld. 

"In  testimony  whereof,  the  said  W.  H. 
Washington  has  hereto  set  his  hand  and  seal, 
and  the  said  Henry  J.  Lamar  has  also  hereto 
set  his  hand  and  seal  as  signifying  bis  accept- 
ance of  the  same." 

This  agreement  was  signed  by  both  the 
parties,  and  was  executed  in  the  presence  of 
two  witnesses.  Henry  J.  Lamar  died  Decem- 
ber 25,  1896;  his  wife  having  died  about  two 
years  previously.  Shortly  after  his  birth,  the 
infant,  Lamar  Washington,  was  intrusted  to 
the  care  of  his  maternal  aunt,  Mrs.  Valeria 
L.  McLaren,  now  Mrs.  Valeria  L.  Harris,  the 
defendant  in  error,  and  ever  since  that  time 
he  has  lived  with  ber,  in  every  respect  as  her 
own  child.  Henry  J.  Lamar  left  a  will, 
wblcb  contained,  among  others,  the  following 
provision:  "Having  received  by  due  trans- 
fer all  the  parental  powcArs  of  his  father  over 
my  said  grandson  [Henry  J.  Lamar  Washing- 
ton], I  hereby  appoint  Henry  J.  Lamar,  Jr. 
[a  son  of  the  testator],  guardian  of  his  per- 
son, and  in  the  event  of  his  failure  or  inabili- 
ty to  act,  I  appoint  Walter  D.  Lamar  such 
guardian  in  his  stead."  Certain  real  and  per- 
sonal property  were  also  bequeathed  to  H.  J. 
Lamar,  Jr.,  In  trust  for  H.  J.  Lamar  Wash- 
ington, and  the  trustee  was  directed  to  appl; 
the  Income  thereof  to  the  education  and 
maintenance  of  the  cestui  que  trust  duriug 
bis  minority,  "provided  he  remains,  and  so 
long  only  as  he  remains,  imder  the  control 
and  Influence  of,  and  la  domiciled  with,  my 
immediate  family,  or  some  member  thereof; 
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but  In  the  event  my  said  grandson  should  be 
removed  beyond  the  limits  of  the  state  of 
Georgia,  or  should  otherwise  be  taken  from 
the  control  and  Influence  of  my  said  Immedi- 
ate family,  o^  some  member  thereof,  or  his 
domicile  be  changed  therefrom,  said  Income, 
interest  and  profits  shall  no  longer  be  ap- 
plied to  his  support,  maintenance  and  educa- 
tion, *  *  *  but  shall  revert  to  and  become 
a  part  of  my  estate." 

On  April  5,  1902,  Mrs.  Harris  filed  In  the 
superior  court  of  Bibb  county  her  equitable 
petition,  in  which  she  set  out  substantially 
the  foregoing  facts,  and  also  the  following: 
Since  the  death  of  H.  J.  Lamar,.  Sr.,  W.  H. 
Washington  has  never  set  up  any  claim  or 
asserted  any  rights  to  the  custody  and  con- 
trol of  Lamar  Washington,  but  Mrs.  Harris 
has  had  such  custody  and  control.  She  has 
stood  In  the  position  of  a  mother  to  said  mi- 
nor, and  has  the  affection  of  a  mother  to- 
'wards  him,  while  he  has  the  afTection  of  a 
son  towards  her.  On  the  day  the  petition 
was  filed,  Henry  3.  Lamar,  Jr.,  gave  notice 
to  Mrs.  Harris  that  on  the  following  day  W. 
H.  Washington  would  be  in  Macon,  and  that 
Lamar  Washington  would  have  to  return 
with  his  father  to  Nashville,  Tenn.  From 
the  time  that  the  child  was  turned  over  to 
I>etltloner  as  an  infant,  she  has  had  charge 
of  him.  She  nurtured  him  in  his  Infancy, 
nursed  him  through  several  Illnesses,  attend- 
ed and  watched  over  him,  and  in  every  re- 
spect brought  him  up  as  her  own  child,  and 
learned  to  love  him  as  her  own  offspring. 
The  petition  prayed  for  an  injunction  to  re- 
strain Henry  J.^Lamar  and  W.  H.  Washing- 
ton from  Interfering  with  her  possession,  cus- 
tody, or  control  of  Lamar  Washington,  for 
general  relief,  and  for  process.  Subsequent- 
ly she  amended  her  petition,  claiming  that 
she  was  entitled  to  the  custody  of  the  child, 
and  praying  for  a  writ  of  habeas  corpus,  and 
for  an  order  decreeing  her  to  be  the  lawful 
custodian  of  the  child. - 

The  defendants  filed  separate  answers. 
Both  claimed  that  under  the  will  of  H.  3. 
Lamar,  Sr.,  the  testamentary  guardian  was 
entitled  to  the  custody  of  the  cbUd,  and  de- 
nied that  Mrs.  Harris  had  had  such  cus- 
tody since  the  death  of  her  father,  except  by 
the  permission  of  the  guardian,  H.  J.  Lamar, 
Jr.,  who,  it  was  averred,  had  been  the  legal 
custodian  of  the  child  since  the  death  of  H.  J. 
Lamar,  Sr.,  and  had  been  recognized  as  such 
by  Mrs.  Harris.  By  an  amendment  to  his 
answer  the  defendant  Washington  set  up 
that  "if  the  court  should  determine  that,  un- 
der the  law,  the  provisions  of  said  will  [of 
H.  J.  Lamar,  Sr.]  are  Inoperative  and  of  no 
effect,  then  respondent  submits  to  the  court 
that  the  right  to  the  custody  and  control  of 
said  child  has  revested  in  this  respondent, 
and  he  alone  has  such  right;  and.  In  the 
event  the  law  prevents  Ool.  Lamar's  wishes 
as  to  the  custody  of  said  child  from  being 
carried  into  effect,  then  this  respondent  here 
and  now  asserts  his  right  to  the  custody  of 


said  child,  «8  his  father,  and  prays  the  conrt 
*  *  *  to  award  to  this  respondent  the 
custody  of  said  child." 

The  evidence  introduced  on  the  trial  was 
voluminous,  and  in  many  partlculais  conflict- 
ing. Throughout  the  record  it  is  apparent 
that,  as  In  all  cases  where  members  of  the  - 
same  family  are  pitted  against  each  other, 
with  flesh  and  blood  as  the  stake,  the  trial 
was  marked  by  much  bitterness  of  feeling. 
In  the  foregoing  statement  we  have  studloos- 
ly  endeavored'  to  eliminate  all  iioints  as  to 
which  there  was  a  conflict,  and  to  recite 
only  those  facts  which  were  not  disputed, 
and  which  have  a  material  bearing  on  the 
decision  of  the  questions  at  issue.  On  the 
trial  the  court  passed  an  order  In  which  it 
was  "adjudged  that  the  custody  of  said  La- 
mar Washington  is  awarded  to  the  plaintiff, 
and  the  defendants  are  enjoined  as  prayed 
In  the  petition."  The  defendants  thereupon 
excepted.' 

1.  There  can  be  no  doubt  that  the  agree- 
ment between  H.  J.  Lamar,  Sr.,  and  W.  H. 
Washington,  concerning  the  custody  and  con- 
trol of  the  minor,  was  valid  and  binding,  and 
gave  to  Lamar  and  his  wife  the  right  to  direct 
and  control  the  child.  It  is  expressly  pro- 
vided by  statute  that  parental  power  over  t 
child  may  be  lost  "by  voluntary  contract,  re- 
leasing the  right  to  a  third  person,"  and  this 
court  has  so  often  upheld  such  contracts  that 
the  right  to  make  them  Is  no  longer  open  to 
question  In  this  state.  Oiv.  Code,  t  2502 
(1);  Janes  v.  Qeghom,  54  Ga.  9;  Bently  v. 
Terry,  58  Ga.  555,  27  Am.  Rep.  899;  Mllkr 
y.  Wallace,  76  Ga.  479,  2  Am.  St  Rep.  48; 
Townsend  v.  Warren,  99  Ga.  105,  24  S.  E. 
960. 

2.  The  commbn  law  of  England,  and.  so 
far  as  we  are  aware,  the  statute  law  of  every 
state  In  this  country,  If  not  In  the  dvlllzed 
world,  recognize  the  father  as  the  legitimate, 
natural  guardian  of  his  child.  The  law  does 
not  fly  in  the  face  of  nature,  but  rather  seeks 
to  act  In  harmony  with  it,  and  to  that  end 
encourages  the  formation  and  ccmtinuance  of 
those  ties  which,  by  the  inscrutable  provi- 
dence of  God,  bind  man  to  his  own  flesh.  A 
father  may  part  with  the  legal  control  over 
his  offspring,  but  the  one  to  whom  such  con- 
trol is  granted  cannot  perpetuate  the  aliena- 
tion of  child  and  parent  by  the  appointment 
of  a  testamentary  guardian  for  the  former. 
As  has  been  seep,  the  agreement  between 
Washington  and  Lamar,  Sr.,  was  a  valid  con- 
tract, and  binding  upon  the  parties.  By  its 
terms,  however,  the  parental  control  over  the 
minor  was  released  only  "unto  the  party  of 
the  second  part  [Lamar]  and  his  wife."  Xo 
provision  was  made  for  the  continued  separa- 
tion of  father  and  child  after  the  death  of 
Ool.  Lamar  and  Ills  wife,  and.  In  the  absence 
of  such  a  provision  in  the  contract,  the  law 
will  not  presume  that  the  parties  Intended 
that  the  agreement  should  extend  over  and 
beyond  its  expressed  limitations.  In  the  ear- 
ly case  of  Taylor  v.  Jeter,  33  Ga.  195,  Si 
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Am'.  Dec.  S02,  tbe  parents  of  the  minor  bad 
been  divorced,  and  the  custody  of  the  child 
awarded  to  the  mother,  who  subsequently 
died,  leaving  a  will  lir  which  she  undertook 
to  appoint  her  father  guardian  of  the  minor. 
Afterwards  the  father  (the  grandfather  of 
the  minor)  died,  leaving  a  will  in  which  he 
confided  the  guardianship  of  the  minor  to 
Ills  son.  The  father  of  the  minor  obtained  a 
writ  of  habeas  corpus,  on  the  hearing  of 
which  the  custody  of.  the  child  was  awarded 
to  him,  and  on  writ  of  error  the  Judgment  of 
the  lower  court  was  affirmed.  The  court,  in 
the  opinion  (page  200,  33  Ga.,  81  Am.  Dec. 
302),  said:  "Is  the  office  of  guardian  or  trus- 
tee, appointed  by  the  chancellor,  transmissi- 
ble by  the  will  of  the  appointee?  We  hold 
that  it  Is  not  It  Is  a  personal  trust,  revoca- 
ble, during  the  life  of  the  appointee  (upon  a 
proper  case  made),  by  the  rightful  tribunal, 
and  invariably  terminating  with  that  life." 
So,  also,  in  Grlmsley  v.  Gi-lmsley,  79  Ga. 
398  (2),  5  S.  E.  7e0,  It  was  ruled:  "A  father 
may  appoint  a  testamentary  guardian  for  his 
own  children,  but  not  for  the  children  of 
anybody  elap.  Under  the  appointment  of 
one  as  testamentary  guardian  of  children  of 
a  person  other  than  the  testator  In  this  case, 
the  appointee  became  a  trustee  for  such  chil- 
dren, and  held  the  property  devised  as  such, 
and  not  as  guardian."  See  the  rule  on  this 
subject  laid  down  In  Woemer,  Am.  JU  Guard. 
I  20,  p.  61,  where  tbe  Grimsley  Oase,  supr^.  Is 
cited  as  authority. 

3.  It  follows,  then,  from  what  has  been 
ruled,  that  upon  the  death  of  Col  Lamer  the 
right  tc  the  custody  of  the  minor,  Lamar 
Washington,  again  vested  In  his  father,  W. 
H.  Washington.  The  father,  however,  did 
not  at  that  time  see  fit  to  resume  bis  pa- 
rental control,  nor  does  be  now  seek  to  do  so, 
except  in  tbe  event  that  it  is  decided  "that, 
tinder  the  law,  the  provisions  of  said  will 
touciilng  tbe  custody  of '  said  child  are  in- 
operative and  of  no  effect."  On  the  contra- 
ry, be  "fully  acQuiesces  in  all  the  provisions 
of  C!ol.  Lamar's  will  touching  the  control  of 
Lamar  Washington,  and  desires  still  that  the 
same  be  carried  out"  In  tbe  meantime,  it 
must  be  borne  In  mind,  Lamar  Washington 
has  been,  almost  since  the  hour  of  his  birth, 
under  tbe  direct  personal  care  «nd  attention 
of  Mrs.  Harris,  the  defendant  In  error.  Al- 
ways a  delicate  child,  she  has  nursed  him  In 
sickness,  worried  with  him  through  all  the 
peevish  and  fretful. years  of  childhood,  trav- 
eled with  blm  both  in  this  country  and 
abroad,  and  hbs  ever  lavished  upon  him  the 
devotion  and  the  watchful  tenderness  of  a 
mother.  To  quote  from  tbe  able  brief  of 
learned  counsel  for  the  plaintiffs  In  error, 
"this  youth  is  no  longer  a  milk-fed  baby,  or 
an  Infant  of  tender  years,  especially  needing 
a  woman's  nursing  and  carfc"  We  do  not 
think,  however,  that  that  tact  Is  In  itself  an 
argument  for  tearing  apart  the  tfes  that  have 
slowly  formed  during  the  tedious  years  when 
he  was  a  mllk-fed  baby  and  an  Infant  of 


tender  years.  The  acquiescence  of  tbe  father 
In  Mrs.  Harris'  custody  of  his  child  was 
complete,  before  and  after  the  death  of  Col. 
Lamar.  He  was  well  aware  of  the  stringent 
provisions  of  the  will  left  by  the  latter— that 
Lamar  Washington  should,  during  his  mi- 
nority, remain  "under  the  control  and  Influ- 
ence of,  and  Lbe]  domiciled  with,  my  immedi- 
ate family,  or  some  member  thereof."  He 
knew  with  which  member  of  the  Lamar 
family  the  child  was  domiciled,  and  under 
whose  control  and  Influence  he  was,  and  no 
word  of  protest  did  he  utter.  During  tbe 
time  that  be  might  legally  have  claimed  the 
cblld,  he  did  not  do  so.  He  waited  for  more 
than  six  years,  until  this  controversy  arose, 
and  now  says  that,  if  the  court  should  hold 
that  the  appointment  of  a  testamentary 
guardian  is  Invalid,  he  wishes  to  reassert  his 
parental  rights.  On  this  branch  of  the  case, 
we  think  that  the  decisions  in  Bently  v.  Ter- 
ry, 69  Ga.  555,  27  Am.  Rep.  399,  and  Town- 
send  V.  Warren,  99  Ga.  105,  24  S.  E.  900,  are 
controlling.  In  the  first  of  those  cases,  it  ap- 
peared that  the  child,  an  Infant  of  tender 
years,  had  been  confided  by  its  parents  to  a 
maternal  aunt  As  to  whether  there  was  an 
express  verbal  contract  on  the  subject  be- 
tween tbe  parents  and  tbe  aunt,  tbe  evidence 
was  conflicting.  At  tbe  time  the  transfer 
of  custody  was  made,  tbe  child  was  sick,  and 
the  aunt  kept  It  for  flve  years,  and  nursed 
It  "into  vigor  and  renewed  life."  The  father 
sned  out  a  writ  of  habeas  corpus,  and  the 
court  below. decided  In  favor  of  the  retention 
of  the  child  by  the  aunt.  This  court  afllrm- 
ed  the  Judgment,  and  in  the  opinion  Jackson. 
J.,  said:  "The  contract,  when  made  and  ex- 
ecuted In  part,  as  in  this  case.  Is  clearly  Ir- 
revocable by  the  parent,  unless  for  good 
cause.  This  change  of  mind  is  not  such  good 
legal  cause.  It  would  be  wrong  to  hold  that, 
after  the  child  has  been  nursed  and  loved  and 
cherished  under  the  contract  for  five  years, 
It  could  be  revoked  at  pleasure  by  tbe  par- 
ent If  the  child  were  badly  treated,  It  might 
be  annulled;  if  any  other  good  legal  reason 
arose.  It  could  be  set  aside  as  any  other  con- 
tract which  was  violated;  but  for  no  cause 
at  all,  it  cannot  be." 

We  are  not  unmindful  of  the  argument 
contained  In  the  following  paragraph  of  the 
brief  of  counsel  for  the  plaintiffs  In  error: 

"If,  even  under  the  contract  of  adoption  In 
this  case.  Col.  Lamar  did  not  acquire  tbe  tes- 
tamentary power  of  appointing  a  guardian 
for  the  child,  his  exercise  of  that  power  has 
been  recognized,  approved,  and  ratified  by 
W.  H.  Washington,  the  father,  by  solemn 
declaration  In  Judlcio,  as  well  as  by  actual, 
continuous,  and  continuing  acquiescence, 
both  in  word  and  deed,  since  Col.  Lamar's 
death  In  1896.  This  la  equally  true,  also,  as 
to  every  member  of  the  family— especially  as 
to  Mrs.  Harris  herself,  who  testifies  that  she 
procured  the  appointment  to  be  made." 

Unquestionably,  In  a  contest  between 
Washington  and  the  appointee   under   the 
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wOl,  this  argument  would  carry  great 
nrelgbt,  but  can  the  same  tblng  be  said  as  to 
Mrs.  UarrfB7  It  la  true  that  she  testified 
that  she  suggested  the  appointment  of  ber 
brother  as  guardian  for  her  nephew,  and  It  Is 
equally  true  that  f<n-  a  long  time  after  ber 
father's  death,  she  regarded  her  brother  as 
the  child's  guardian.  We  have  seen,  how- 
ever, that  that  appointment  was  Inoperative 
and  bad  no  effect  upon  the  relations  between 
the  minor  and  his  Uncle.  Can  Mrs.  Harris  be 
eald  to  have  acquiesced  In  the  nonexistent 
guardianship  of  Lamar,  any  more  than  La- 
mar can  be  said  to  ha,ve  acquiesced  In  the 
very  real  custody  of  the  child  by  Mrs.  Har- 
ris? She  had  the  actual,  physical  possession 
of  the  minor.  He  bad  only  a  fictitious  au- 
thority. The  acquiescence  of  all  parties  to 
the  arrangement  subsisting  inured  to  her 
benefit,  rather  than  to  his.  The  difference 
between  her  position  and  Washington's  is  ap- 
parent at  a  glance.  Washington  had,  at  tbe 
time  of  Col.  Lamar's  death,  the  right  to  the 
custody  of  the  child.  She  had  not  Tbe 
lapse  of  time  without  a  change  in  the  status 
of  the  child  worked  against  Washington  and 
in  favor  of  her.  Both,  of  course,  were 
chargeable  with  knowledge  of  the  legal  in- 
efficacy  of  Col.  Lamar's  appointment  of  a 
guardian.  His  failure  to  assert  his  parental 
rights  tended  to  prevent  their  assertion,  while 
ber  erroneous  belief  that  the  testamentary 
guardianship  was  valid  had,  in  our  opinion, 
no  effect  upon  her  rights  one  way  or  the  otb- 
er. 

4.  It  is  hardly  necessary  to  reiterate  the 
well-rccognlzed  and  universally  applied  doc- 
trine that,  in  habeas  corpus  proceedings  for 
tbe  possession  of  a  minor,  tbe  paramount 
consideration  is  the  welfare  of  the  child;  that 
in  determining  this  question  the  trial  court  is 
invested  with  a  large  discretion;  and  that 
on  writ  of  error  that  discretion  will  not  be 
controlled,  unless  abused.  There  is  nothing 
to  indicate  in  the  present  case  that  tbe  trial 
Judge  did  not  use  bis  discretion  wisely  and 
cautiously.  The  case  was  ably  and  warmly 
contested,  and,  as  before  stated,  much  bitter- 
ness was  exhibited.  In  reaching  a  proper 
conclusion,  it  was  necessary  to  make  many 
allowances  for  the  personal  feeling  of  the 
parties.  Aside  from  the  purely  mercenary 
aspect  of  the  case,  the  trial  judge  evidently 
took  into  consideration  the  wishes  of  tbe 
minor  himself,  who,  in  an  affidavit,  express- 
ed bis  desire  to  remain  with  his  aunt,  who 
since  bis  earliest  Infancy  has  been  his  only 
mother.  This  was  of  itself  a  weighty  consid- 
eration. He  Is  no  longer  a  child,  but  a  youth 
bordering  on  manhood,  and  Is  fully  capable 
of  deciding  In  a  matter  of  this  sort  what  will 
work  best  to  his  happiness.  We  do  not  see 
any  error  in  tbe  use  by  tbe  court  below  of 
the  discretion  vested  in  it  by  law. 

Tbe  defendant  in  error,  by  cross-bill  of 
exceptions,  complained  of  the  refusal  of  the 
court  to  admit  certain  evidence,  and  to  allow 
a  petition  of  the  inlnor  to  be  filed  as  a  part 


of  the  record  in  the  case.  As  tbe  Judgment 
on  the  main  bill  of  exceptions  is  afiSrmed, 
tbe  writ  of  error  on  tbe  cross-bill  will,  in  ac- 
cordance with  the  settled  practice  of  this 
conrt,  be  dismissed. 

Judgment  on  main  bill  of  exceptions  aflirm- 
ed,  and  cross-bill  dismissed,  by  five  Justices. 


(US  Oa.  106) 
ACH  ft  CO.  T.  MILAM  et  aL 

(Supreme  Court  of  Georgia.    May  30,  1903.)' 

UORTaAQB—FORBCLOSURB— CLAIM    OF    HOMB- 
STBAO— PETITION— ESTOFFBlIi. 

1.  Where  a  homestead  was  set  apart  under 
the  Constitution  of  1868,  and  a  mortgage  on 
the  homestead  property  was  given  in  liSS,  it 
was  permissible  for  the  defendant  to  set  up  the 
homestead  in  defense  to  an  action  to  foreclose 
the  mortgage. 

2.  Where  the  Original  petition  for  sach  a 
homestead  showed  that  the  legal  title  to  the 
land  sought  to  be  set  apart  was  in  the  wife, 
who  made  the  application,  evidence  was  admissi- 
ble to  show  that,  subseqnently  to  the  filing  of 
the  original  petition,  she  conveyed  the  land  to 
her  husband,  and  so  amended  her  petition  as 
to  show  that  the  title  to  the  land  was  in  him. 
and  pray  that  the  homestead  t)e  set  aside  out 
of  his  property. 

S.  The  defendant  in  an  action  to  foreclose  a 
mortgage,  by  the  terms  of  which  the  mortgagor 
waives  ail  rights  to  homestead  or  exemption, 
is  not  estopped  by  tiie  recitals  of  the  mortgage 
to  deny  the  right  of  the  mortgagee  to  sell  the 
land  covered  thereby,  under  such  a  judgment 
as  would  deprive  her  of  the  use  of  the  home- 
stead property  during  her  life. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Bartow  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  Ach  &  Co.  against  S.  B.  Milam 
and  others.  Judgment  for  defendants.  Plain- 
tiffs bring  error.    AtOimei. 

John  W.  Aidn,  for  plaintiffs  In  error.  Thos. 
W.  Miiner  &,  Sons,  for  defendants  In  error. 

CANDLER,  J.  On  the  4th  day  of  August 
1898,  Mrs.  S.  B.  Milam,  Ruby  P.  Milam,  and 
Pearl  L.  Milam  executed  and  delivered  a 
promissory  note  to  Samuel  Ach  &  Co.  for  the 
principal  sum  of  $1,486.94.  Ttiis  instrument 
contained  a  waiver  of  all  homestead  and  ex- 
emption rights,  and  to  secure  its  payment  a 
mortgage  was  executed  contemporaneously, 
and  was  duly  recorded.  The  consideration 
expressed  in  tbe  mortgage  was  the  principal 
sum  of  tbe  note,  "and  the  i>etter  securing  the 
payment  of  tbe  aforesaid  note."  Tbe  lan- 
guage used  in  the  conveying  clause  was,  "do 
hereby  sell  and  convey."  Tills  was  followed 
by  tbe  usual  habendum  clause,  with  warran- 
ty of  title.  The  mortgage  also  contained  a 
clause  waiving  homestead  and  exemption 
rights,  in  the  usual  language,  as  well  as  a 
power  of  sale.  The  property  described  in  the 
mortgage  was  a  tract  of  land  in  Bartow 
county  known  as  the  "W.  P.  Milam  Place." 
The  plaintiffs  below  filed  their  petition  in 
Bartow  superior  conrt  to  foreclose  this  mort- 
gage. Mrs.  S.  B.  Milam  filed  an  answer  ob- 
jecting to  tbe  foreclosure,  in  which  she  aver- 
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red  tbat  the  mortgage  In  question  was  upon 
pro^rty  which  had,  by  proper  order  of  court, 
and  In  conformity  to  law,  been  set  apart  to 
her  and  her  minor  children,  and  that,  while 
her  children  were  of  age  at  the  time  of  the 
filing  of  her  answer,  she  claimed  the  benefit 
of  the  estate  so  set  apart  to  her  during  her 
life  or  widowhood,  and  asked  that  no  decree 
selling  the  homestead  property  be  granted 
as  prayed.  Her  answer  also  set  up  that  she 
is  now  the  Widow  of  W.  P.  Milam,  deceased, 
and  tbat  the  property  embraced  in  the  mort- 
gage is  the  property  set  apart  from  the  estate 
of  the  said  W.  P.  Milam  as  a  homestead  for 
her  benefit,  and  that  the  homestead  estate  Is 
still  of  force,  as  she  is  unmarried,  and  has 
never  removed  her  citizenship  or  home  from 
the  state  of  Georgia.  The  mortgage  appear- 
ing to  have  been  executed  In  Alabama,  and 
reciting  tbat  the  defendants  lived  in  that 
state,  the  answer  further  averred  that,  while 
the  defendant  bad  visited  ber  children  in 
Alabama,  she  had  never  abandoned  her  resi- 
dence in  Georgia  with  a  view  to  changing 
her  citizenship,  but  has  always  regarded  and 
now  regards  the  homestead  estate  as  her 
home.  The  plaintiffs,  before  the  introduc- 
tion of  any  evidence,  demurred  to  Mrs.  Mi- 
lam's plea  on  the  grounds  (1)  that  no  copy  of 
the  homestead  referred  to  was  annexed  to 
the  answer  as  an  exhibit;  and  (2)  that  such 
homestead  could  not  be  set  up  against  the 
plaintiffs  as  a  defense  to  the  proceeding  in- 
stituted, the  defendant  being  concluded  from 
setting  np  the  homestead  by  reason  of  the 
mortgage,  the  execution  and  delivery  of 
which  were  admitted  in  another  iwrtlon  of 
the  plea.  This  demurrer  was  overruled,  and 
the  plalntifCs  excepted.  . 

On  the  trial  the  plaintiffs  Introduced  their 
note  and  mortgage,  and  a  warranty  deed 
made  by  W.  P.  Milam  to  his  wife,  Mrs.  S.  E. 
Milam,  conveying  the  property  in  dispute  In 
fee  simple.  The  date  of  this  deed  was  De- 
cember 22,  1874.  They  also  introduced  the 
■  following  paper,  dated  August  31,  1895:  "In 
consideration  of  Samuel  Ach  &  Co.  selling 
my  daughter.  Miss  Ruby  P.  Milam,  goods  on 
time,  I  agree  to  become  responsible  to  them 
for  any  goods  she  may  buy,  agreeing  that  If 
Bhe  does  not  pay  for  them  within  a  reason- 
able time,  I  will,  and  hereby  waive  all  home- 
stead and  exemption  rights  I  may  have  under 
or  by  virtue  .of  the  constitution  or  laws  of 
tbe  state  of  Georgia  or  the  United  States. 
[Signed]  Mrs.  S.  E.  Milam."  It  also  appear- 
ed that  tbe  consideration  of  tbe  note  which 
tbe  mortgage  was  given  to  secure  was  goods 
sold  by  the  plaintiffs  to  Ruby  P.  Milam. 
Mrs.  S.  Ej.  Milam  offered  in  evidence  the  rec- 
ord of  a  homestead,  the  material  parts  of 
which  were  as  follows:  The  petition  was 
by  Mrs.  Milam,  and  recited  that  she  was  the 
■wife  of  W.  P.  Milam;  tbat  W.  P.  Milam  was 
the  bead  of  a  family,  consisting,  besides  tbe 
petitioner,  of  two  minor  children,  in  addi- 
tion to  the  defendants  Ruby  Milam  and  Pearl 
Milam:   that  W.  P.  MUam  bad  declined  to 


make  application  for  a  homestead;  and  tbat 
the  application  was  therefore  made  by  the 
wife,  Mrs.  S.  K.  Milam.  The  personalty  de- 
scribed in  tbe  schedule  was  the  property  of 
W.  P.  MUam;  tbe  realty,  tbat  of  Mrs.  8.  E. 
Milam,  under  the  deed  which  has  already 
been  mentioned.  A  schedule  of  personalty 
was  attached,  and  also  a  schedule  of  realty, 
embracing  tbe  land  described  in  tbe  mort- 
gage in  this  case.  The  usual  affidavit,  order 
to  the  county  surveyor,  plat,  and  return  of 
the  surveyor,  followed,  after  which  appeared 
the  following:  "In  Re  SaUle  E.  Milam,  Ap- 
plication for  Homestead.  Court  of  Ordinary, 
Bartow  County,  Georgia.  And  now  comes 
Sallle  E.  Milam  and  amends  tbe  application 
originally  filed  by  ber,  and  says  that  she  has. 
In  terms  of  section  2018,  Code  Ga.  1873,  re- 
linquished and  assigned  and  set  over  to  her 
said  husband  all  right,  title,  and  Interest  she 
ever  had  in  the  lands  described  in  her  said 
original  application  as  her  separate  estate. 
A  copy  of  her  deed  of  assignment  is  hereto 
attached  as  a  part  of  this  amendment.  And 
now  she  prays  that  said  land,  as  well  as  all 
of  the  other  property  set  forth  in  her  sched- 
ule heretofore  filed,  both  real  and  personal, 
be  set  apart  to  her  and  her  said  family  as  a 
homestead  under  tbe  laws  in  force  in  Geor- 
gia." This  paper  was  dated  February  27, 
187S.  This  was  followed  on  the  record  by  a 
paper  signed  by  Saliie  E.  Milam  and  W.  P. 
Milam,  reciting  that  in  consideration  tbat  tbe 
law  requires  that  where  a  husband,  being 
the  bead  of  a.  family,  shall  have  no  property 
of  sufficient  value  out  of  wblcb  to  set  apart 
a  homestead,  and  tbe  wife  has  a  separate 
property  subject  to  ber  debts,  she  may  re- 
linquish, assign,  or  set  over  the  same  to  ber 
husband,  and  then,  under  tbe  law,  apply  to 
have  same  set  apart  as  a  homestead;  that 
.Sallle  E.  Mllam  has  a  separate  estate  In  the 
lands  mortgaged,  and  known  as  the  "W.  P. 
Mllam  Place,"  wblcb  she  "holds  under  a  deed 
of  gift  from  my  husband,  William  P.  Milam, 
dated  23rd  December,  1874,  and  whereas,  I 
am  now  desirous  of  applying  to  the  court  of 
ordinary  to  have  said  lands  set  apart  as  a 
homestead  under  the  laws  of  force  in  said 
state,  I  do  hereby  assign,  relinquish,  set  over, 
and  convey,  upon  tbe  consideration  above 
set  forth,  all  my  right,  title,  and  Interest  In 
and  to  said  land  to  my  husband,  William  P. 
Milam.  To  have  and  to  hold  said  land  free 
from  all  claims  whatever  from  myself  or  my 
heirs  or  assigns  forever."  This  was  signed 
and  sealed  in.  the  presence  of  two  witnesses, 
and  was  recorded  in  the  office  of  the  clerk  of 
the  superior  court  of  Bartow  county.  Tbe 
record  showed  an  order  of  court  overruling 
"the  objections  filed  by  tbe  creditors  of  Wil- 
liam P.  Milam,"  and  appointing  appraisers  to 
value  the  property.  The  appraisers  made 
this  return  on  March  18,  1875.  The  following 
judgment  of  the  ordinary  appears  also  in  the 
record,  following  the  return  of  the  appraisers, 
of  date  March  19,  1875:  "The  within  sched 
nle  of  personalty  approved,  and  tbe  plat  aa 
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.returned  by  the  appraisers  approved,  and 
Judgment  for  $18.30  costs  rendered  against 
the  objectors."  The  record  does  not  disclose 
-vv-ho  were  the  objectors,  or  the  grounds  of  ob- 
jection. 

The  plalntiCTs  objected  to  the  introduction 
•f  all  of  the  evidence  for  the  defendants  as 
above  set  out,  on  the  grounds  (1)  that  the 
alleged  homestead  was  void.  In  that  it  was 
set  apart  at  the  Instance  of  a  married  woman 
not  the  head  of  a  family,  and  out  of  her  own 
property;  (2)  that  the  defendants  were  es- 
topped by  the  mortgage  and  Its  recitals  and 
covenants  from  attempting  to  set  up  the 
homestead  as  against  the  plaintiffs;  and  (3) 
that  the  defendants  could  not  sel;  up  the  al- 
leged homestead,  because  the  same  was  no 
defense  to  the  judgment  sought  in  this  case, 
the  "defendants'  remedy.  If  any,  being  by 
claim  to  levy  under  execution  issued  from 
judgment  in  this  case,  or  some  other  remedy 
not  defensive  to  this  suit."  These  objec- 
tions were  overruled,  and  the  evidence  ad- 
mitted. It  appeared  from  the  evidence  that 
W.  P.  Milam  died  in  Georgia  In  1891,  Intes- 
tate, and  that  no  administration  was  had 
upon  his  estate.  It'  further  appeared  that 
the  youngest  child  of  William  P.  and  Sallle 
E.  Milam  was  26  years  old  when  the  mort- 
gage was  given,  and  that  the  daughters  were 
all  married.  It  seems  to  have  been  admit- 
ted that  Mrs.  Milam  had  not  abandoned  her 
residence  in  Georgia  (although  there  is  no  ex- 
press declaration  in  the  bill  of  exceptions  to 
that  effect),  as  nothing  appears  to  Indicate 
that  there  was  any  contention  on  this  ques- 
tion. The  plaintiffs,  after  all  the  evidence 
was  In,  moved  the  court  to  direct  the  jury  to 
find  for  the  plaintiffs  against  Mrs.  S.  A. 
Milam,  and  to  find  that  the  mortgage  be  fore- 
closed, and  that  the  defendants  were  estop- 
ped to  set  up  the  homestead  or  to  rely  therer 
on.  This  the  court  refused  to  do,  but,  on  the 
other  hand,  charged  the  Jury  that  the  home- 
steqd  was  valid,  and  that  the  mortgage  was 
invalid,  except  as  to  the  Interest  in  rever- 
sion of  those  heirs  at  law  of  William  P.  Mi- 
lam who  were  parties  to  this  case.  The  ju- 
ry returned  the  following  verdict:  "We,  the 
jury,  find  in  favor  of  plaintiffs  against  Miss 
Ruby  P.  Milam  as  principal,  and  against 
Mrs.  S.  E.  Milam  and  Miss  Pearl  F.  Milam 
as  securities,  with  homestead  exempt,  and 
further  And  in  favor  of  foreclosure  of  mort- 
gage on  reversionary  interest.  Principal, 
$1,486.94;  Interest,  $528.65;  attorney's  fees, 
$149.G9."  The  plaintiffs  except  to  the  over- 
ruling of  their  objections  to  the  evidence  for 
the  defendants;  to  the  charge  of  the  court 
that  the  defendant  Mrs.  S.  E.  Milam  could 
assert  her  homestead  as  a  defense  to  this  suit, 
and  that  the  homestead  was  a  valid  home- 
stead; to  the  holding  that  Mrs.  S.  E.  Milam 
was  not  estopped  by  the  mortgage  from  set- 
ting up  her  homestead;  and  to  the  direction 
to  the  jury  to  find  in  favor  of  Mrs.  S.  E. 
Milam  to  the  extent  of  denying  and  refusing 
a  foreclosure  of  the  mortgage  as  against  her 


homestead  estate.  Neither  in  the  oral  argu- 
ment before  this  court,  nor  In  their  briefs, 
did  counsel  for  the  plaintiffs  insist  upon  the 
first  ground  of  their  demurrer.  The  second 
ground  goes  to  the  substantial  queatlons  in- 
volved in  the  case,  and  the  questions  made 
by  this  ground  of  the  demurrers  are  raised 
also  by  the  objections  to  the  admission  of 
the  evidence  from  the  records  of  the  ordina- 
ry's court,  so  that  both  may  be  treated  to- 
gether. 

1.  We  are  satisfied  that  Mrs.  S.  B.  Milam 
bad  a  right  to  object  to  the  foreclosure  of 
the  mortgage  on  the  homestead  set  apart  to 
her  and  her  children,  when  the  proceedings 
were  Instituted  in  the  superior  court  She  did 
not  object  to  a  verdict  and  Judgment  against 
her  on  the  note,  and  the  jury  found  against 
all-  of  the  defendants  for  the  full  amount 
claimed  thereon.  She  being  sui  Juris,  and 
having  been  duly  served  with  the  petition 
asking  for  a  Judgment,  and  for  a  foreclosure 
of  the  mortgage  on  the  land,  and  for  an  Im- 
mediate sale  thereof,  such  an  adjudication 
would  have  settled  not  only  the  question  as 
to  the  debt  being  due,  but  that  the  land  in 
question  was  subject  to  sale  for  the  then  pay- 
ment of  same  The  note  which  was  the  ba- 
sis of  the  suit  contained  a  full  and  explicit 
waiver  of  homestead,  as  did  also  the  mort- 
gage which  the  plaintiffs  were  seeking  to 
foreclose;  and,  if  she  had  sat  still  and  al- 
lowed a  judgment  to  be  taken  as  prayed,  the 
plaintiffs  might  well  have  claimed,  in  any 
subsequent  proceeding,  that  she  was  pre- 
cluded. Civ.  Code,  {  2746,  provides  that, 
when  a  rule  nisi  to  foreclose  a  mortgage  has 
been  granted,  the  mortgagor  may  appear  at 
the  return  term  of  the  court  and  object  to 
the  foreclosure  of  such  mortgage,  and  may 
not  only  set  up  and  avail  himself  of  any  de- 
fense which  he  might  lawfully  set  up  in  a 
suit  Instituted  on  a  debt  or  demand  secured 
by  such  mortgage,  but  .may  make  any  defense 
which  goes  to  show  that  the  applicant  is  not 
entitled  to  the  foreclosure  sought.  Section 
2750  provides  that  when  the  mortgagor,  aft- 
er being  directed  so  to  do,  fails  to  pay  the 
principal,  interest,  an^  costs,  as  required, 
and  also  falls  to  set  up  and  sustain  any  de- 
fense against  the  foreclosure  of  the  mort- 
gage, the  court  shall  give  judgment  for  the 
amount  due  on  the  mortgage,  and  shall  also 
order  the  mortgaged  property  to  be  sold. 
Mrs.  Milam's  defense  was  directed  to  the 
prevention  of  any  order  decreeing  a  sale  of  ' 
the  homestead  property,  but  did  not  seek  to 
prevent  a  sale  of  the  reversionary  Interests 
of  the  other  defendants.  While,  in  the  deter- 
mination of  this  case,  it  Is  unnecessary  to 
decide  whether  or  not  the  defendant  might 
not,  under  some  other  proceeding,  have  pre- 
vented a  sale  of  her  interest  in  the  home- 
stead property,  from  other  decisions  of  this 
court  it  la,  to  say  the  least,  doubtful  whether 
or  not.  If  she  had  not  at  this  time  made  a 
defense,  she  could  ever  have  done  so.  See 
Wegman  Piano  Co.  t.  Irvine,  107  Ga.  65,  82 
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8.  B.  898,  73  Am.  St  Rep.  109;  Bank  Of 
Foreytb  y.  Oammage,  109  Ga.  220,  84  S.  B. 
307;  Evans  t.  Piedmont  Nat.  B.  &  L.  Ass'n, 
117  Ga.  — ,  44  S.  B.  2,  and  cases  tberein 
cited. 

2.  Tbe  original  petition  for  a  homestead 
filed  by  Mrs.  Milam  In  the  court  of  ordinary 
of  Bartow  county  In  bebalf  of  herself  and 
ber  minor  children  showed  that  the  legal  ti- 
tle to  the  land  which  she  sought  to  have  set 
aside  was  In  her,  and  not  In  her  husband. 
Prior  to  the  order  setting  aside  the  home- 
stead, however,  she  conveyed  the  land  to  her 
husband;  and  by  an  amendment  to  her  peti- 
tion she  alleged  that  the  title  to  the  land 
was  not  in  her,  but  in.  her  husband,  and  at- 
tached to  her  amendment  a  copy  of  the  con- 
veyance to  her  husband.  There  Is  no  ques- 
tion that,  under  the  law  as  it  then  existed,  It 
was  necessary  for  tbe  title  to  be  in  her  hus- 
band before  the  property  could  be  set  apart 
to  her,  or  that.it  was  necessary  to  the  va- 
lidity of  the  homestead  that  her  petition 
should  show  that  the  title  was  In  ber  hus- 
band. Jones  V.  Crumley,  61  Ga.  105;  Coffee 
V.  Adams,  66  Oa.  347;  Bechtoldt  v.  Fain,  71 
Ga.  495;  Williams  v.  Webb,  90  Ga.  301,  25 
S.  E.  654.  Ciode  1873,  i  2018  (Acts  1870,  p. 
71),  authorized  the  conveyance  of  the  title 
to  the  land  which  was  in  the  wife  to  the  hus- 
band, in  order  that  she  might  have  it  set 
apart  to  herself  for  the  use  of  herself  and 
her  children  as  a  homestead,  and  the  making 
of  this  deed  to  W.  P.  Milam  by  Mrs.  8.  B. 
Milam,  and  the  amendment  of  her  petitfon 
so  as  to  show  that  fact,  were  proper,  as  well 
as  necessary ;  and  when  tbe  court  of  ordina- 
ry, over  the  objections  of  the  creditors  of  the 
husband,  set  apart  this  homestead  for  the 
use  of  the  widow  and  children,  the  question 
of  the  sufficiency  of  her  petition  was  adju- 
dicated. By  this  Judgment  It  was  legally  de- 
termined that  she  was  entitied  to  have  the 
land  set  apart  to  her,  and  when  the  Judgment 
so  setting  It  apart,  together  with  all  the  pro- 
qeedings  in  connection  therewith,  was  duly 
recorded  as  provided  by  law,  the  world  was 
put  on  notice  of  its  existence. 

3.  The  court  below  properly  held  that  Mrs. 
Milam  was  not  estopped  by  the  mortgage  to 
deny  tbe  right  of  the  mortgagee  to  sell  the 
land  under  such  a  Judgment  as  would  have 
deprived  her  of  tbe  use  of  the  homestead 
property,  and  It  was  accordingly  not  error  to 
instruct  the  Jiu-y  that  the  homestead  estate 
could  not  be  sold  under  the  mortgage..  The 
Judgment  of  the  court  of  ordinary  setting 
apart  the  homestead  being  In  every  respect 
regular,  and  being  duly  recorded,  all  pre- 
flumpUons  were  In  favor  of  the  validity  of 
the  homestead  thus  set  apart.  It  is  true  that 
this  homestead  was  set  apart  under  the  Con- 
stitution of  1808,  but  In  the  case  of  Planters' 
Bank  v.  Dickinson,  83  Ga.  711,  10  S.  B.  446, 
this  court  held  that,  since  the  adoption  of 
the  Constitution  of  1877,  a  homestead,  though 
taken  under  the  Constitution  of  1868,  cannot 
be  mortgaged  for  any  purpose,  either  by  tbe 


husband,  or  by  tbe  wife  who  applied  for  the 
homestead  out  of  the  husband's  property,  be 
having  refused  to  apply.  In  the  same  case 
it  was  held  that  the  wife,  having  made  such 
a  mortgage,  is  not  estopped  to  deny  Its  va- 
lidity. The  homestead  In  the  present  case 
having  been  recorded  long  before  the  credit 
was  given  for  the  goods,  for  the  payment  for 
which  the  note  and  mortgage  were  glT<in,  the 
mortgagees  were  not  such  innocent  parties 
as  that  the  law  will  protect  them,  rather  than 
the  beneficiary  of  tbe  homestead.  They 
knew,  or  ought  to  have  known,  when  tbe  first 
agreement  was  signed,  upon  the  faith  of 
which  they  claim  to  have  given  the  credit, 
that  the  land  in  question  was  exempt  from 
levy  and  sale  during  the  life  and  widowhood 
of  Mrs.  Milam,  and  that  the  Constitution  of 
this  state  forbade  its  being  Incumbered.  See 
Sharp  V.  Mortgage  Co.,  95  Ga.  415,  22  S.  E. 
633.  In  the  argument  before  this  court,  we 
were  cited  to  the  cases  of  Tx>we  v.  Webb,  85 
Ga.  731,  11  S.  B.  845;  Miller  v.  Crozler,  lOS- 
Ga.  54,  31  S.  B.  122;  Stirlngfellow  v.  String- 
fellow,  112  Ga.  494,  37  S.  B.  767;  Goodell  v. 
Hall,  112  Ga.  435,  37  S.  B.  725.  None  of 
these  cases  are  applicable  to  tbe  case  at  l>ar, 
as  each  is  clearly  distinguishable  from  it  on 
its  facts.  In  each  of  the  cases  dted,  the 
homestead  estate  was  merged  Into  a  greater 
estate  In  the  lands  which  bad  been  set  apart. 
In  the  case  at  bar,  Mrs.  Milam  Is  still  in 
possession  under  tbe  exemption  allowed  her. 
She  has  no  greater  estate  In  it,  into  which 
the  homestead  estate  could  be  merged. 

The  Jury,  by  direction  of  the  court,  found  a 
verdict  to  the  effect  that  the  mortgage  be 
foreclosed  as  to  the  reversionary  interest  of 
the  defendants;  and  there  is  no  reason,  nn- 
der  this  verdict,  why  execution  should  not 
Issue  and  be  levied-  upon  these  Interests, 
whatever  they  may  be,  and  the  same  sold 
as  provided  by  law.  Therefore  nothing  here- 
in ruled  Is  contrary  to  the  decisions  of  this 
court  in  Huntress  v.  Anderson,  110  Oa.  427. 
35  S.  B.  671,  78'  Am.  St.  Rep.  105,  and  Walk- 
er V.  Hodges,  113  Ga.  1042,  39  S.  B.  480. 

Judgment  affirmed  by  five  Justices. 


dU  Qa.  6S> 
McWHOBTBR  v.  STATU. 
(Supreme  Court  of  Georgia.    May  SO,  1903.) 

INDICTMENT— PORMBR  SENTBNCK— BURaLART 
—  PUNISHMHNT  —  KVIDBNCB  —  WITNESS  — 
COMPETENCY— CONFESSIONS. 

1.  Tbe  fact  of  a  former  sentence  must  b» 
charged  In  the  iiidictment,  where  a  second  con- 
viction would  affect  the  grade  of  the  offense  or 
require  the  imposition  of  a  different  punish- 
ment. 

2.  The  maximum  penalty  might  be  imposed 
on  a  first  conviction  tor  burglary,  and  the  re- 
quirement of  Pen.  Code  1895,  }  10^2,  that  it 
must  be  imposed  In  the  event  of  a  second  c<mi- 
viction,  does  not  alter  tbe  character  of  th» 
original  offense  nor  provide  for  a  different  pnn- 
Isfament. 

3.  Allegation  and  proof  that  the  defendant 
had  previously  been  sentenced  to  Imprisonment 
in  tbe  penitentiary  would  tend  to  his  prejudice, 
and  need  not  be  made  as  a  basis  for  the  ia»- 
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Dosition  of  the  maximum  penalty  provided  br 
Pen.  Code  1895,  i  1042. 

4.  After  a  second  conviction  tlie  judge  may 
inipect  the  record  of  the  former  trial,  act  on 
his  own  knowledge,  or  hear  evidence  to  satisfy 
himself  of  the  identity  of  the  accused. 

5.  One  who  stands  near  by  and  watches 
while  his  confederate  breaks  and  enters  a  house 
with  intent  to  steal  therefrom,  is  guilty  of  bur- 
glary as  principal  in  the  second  degree.  Tbe 
act  of  one  is  the  act  of  both,  and,  as  principals 
in  the  first  and  second  degree  are  punished 
alike,  no  distinction  between  them  need  be 
made  in  the  indictment.  Leonard  v.  State,  77 
Ga.  764;  Collins  v.  State,  14  S.  E.  474,  88 
Ga.  347;    Pen.  Code  1895,  H  42,  43. 

6.  Where  a  witness  who  has  been  pat  undet 
the  rule  remains  in  the  courtroom,  ue  is  not 
thereby  rendered  incompetent.  He  might  be 
subject  to  attachment  for  coutempt;  but  to  ex- 
clude him  altogether  might  deprive  a  party  of 
the  only  witness  by  which  a  fact  in  issue  might 
be  established.  May  v.  State,  17  S.  E.  108, 
90  Ga.  800. 

7.  The  preliminary  proof  was  sufilclent  to 
admit  the  confession,  and  the  verdict  was  sus- 
tained by  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Pelton,  Jr.,  Judge. 

Eugene  McWborter  was  convicted  of  bur- 
glary, and  brings  error.    Affirmed. 

Lewis  B.  Harrington  and  Glawson  &  Fow- 
ler, for  plaintiff  In  error.    Wm.  Brunson,  Sol. 
.  Gen.,  for  tbe  State. 

LAMAB,  X  Tbe  plalntiflf  In  error  insists 
that  the  maximum  penalty  under  Pen.  Code 
1895,  I  1042,  could  not  be.  legally  imposed  on 
him,  as  tbe  fact  of  the  former  conviction  was 
not  set  out  in  tbe  indictment  and  found  by 
the  Jury.  Where  tbe  second  conviction  cban- 
ges  tbe  grade  of  tbe  offense,  or  authorizes 
a  higher  penalty  than  could  otherwise  have 
been  Imposed,  the  former  convicuon  enters 
as  an  element  Into  the  new  offense,  and  must 
be  alleged  as  a  necessary  part  of  the  descrip- 
tion and  character  of  the  crime  Intended  to 
be  punished.  Mines  v.  State,  26  Ga.  614; 
Cobb's  Digest,  827.  Under  tbe  Code  the  pun- 
ishment for  tbe  second  offense  does  not  ex- 
ceed that  which  might  be  legally  Imposed  for 
tbe  first  conviction,  and  had  the  judge,  with- 
out the  aid  of  this  section,  sentenced  tbe 
prisoner  for  the  longest  term,  there  would  be 
no  right  In  this  court  to  control  bis  discre- 
tion. In  mercy  to  the  defendant,  the  law  will 
not  require  the  first  conviction  to  be  set  out 
in  tbe  indictment,  nor  allow  it  to  be  proved. 
Such  allegation  and  proof  would  naturally 
tend  to  bis  prejudice.  It  would  in  effect  tend 
to  prove  bad  character,  a  fact  which  the  law 
will  not  ordinarily  allow  to  be  shown,  unless 
tbe  defendant  himself  tenders  tbe  issue.  Aft- 
er conviction,  if  it  is  sought  to  show  that  the 
maximum  penalty  must  be  inflicted,  the  court 
may  satisfy  himself  by  an  inspection  of  the 
previous  record,  act  on  bis  own  knowledge, 
or  hear  evidence  to  satisfy  himself  as  to  tbe 
Identity  of  the  person.  In  this  manner  the 
purpose  of  the  law  may  be  subserved  with- 

^  6.  Sea  Criminal  Law,  vol.  14,  Cent  Dig.  i|  1E5I. 
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out  multiplying  the  issues  and  embarrassing 
the  defendant  on  his  secobd  trial. 

One  who  stands  near  by  and  watches  while 
his  confederate  breaks  and  enters  a  bouse 
and  steals  therefrom  Is  guilty  of  burglary  as 
principal  in  the  second  degree.  The  act  of 
one  is  the  act  of  both,  -and,  principals  in  the 
first  and  second  degree  beiug  punished  alike, 
no  distinction  need  be  made  in  tbe  indict- 
ment Leonard  v.  State,  77  Ga.  764;  Collins 
V.  State,  88  Ga.  347,  14  3.  E.  474.  Pen.  Code 
1805,  SI  42,  43. 

Tbe  rights  of  the  parties  should  not  be  af- 
fected by  tbe  acts  of  a  witness  where  be  bas 
been  put  under  the  rule,  returns  to  tbe  court- 
room, and  liears  the  testimony  of  other  wit- 
nesses; nor  does  he,  by  so  doing,  render  him- 
self incompetent  to  testify.  He  may  be  sub- 
ject to  attachment  for  contempt;  but  to  ex- 
clude him  might  deprive  a  party  of  tbe  tes- 
timony of  the  only  person  by  whom  a  fact 
In  Issue  could  be  established.  Rooks  v.  State, 
65  Ga.  330;  May  v.  State,  90  Ga.  800, 17  S.  E. 
108.  In  the  present  instance  tbe  witness  had 
not  been  summoned,  but  was  the  codefend- 
ant.  In  the  custody  of  an  officer,  and  the  So- 
licitor General  did  not  knarw  be  would  be 
used  as  a  witness  at  tbe  time  tbe  others  re- 
tired. 

The  preliminary  proof  was  sufficient  to  ad- 
mit the  confession  by  tbe  prisoner,  and  tbe 
verdict  was  sustained  by  tbe  evidence. 

Judgment  affirmed  by  five  Justicei» 
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(Supreme  Court  of  Georgia.    May  80,  1908.) 

STATUTE  —  AMENDMENT  —  CONSTITUTIONAl, 
LAW— CRIMINAL  LAW— INDICTMENT  —  TITLE 
OP  ACT— INTOXICATING  LIQUORS— PROHIBI- 
TORY LAW— CONSTRUCTION. 

1.  If  an  act  which  purports  to  amend  a  sec- 
tion of  the  C!ode  be  for  any  reason  unconstitu- 
tional, tlie  validity  of  the-  section  sought  to  be 
amended  is  not  affected,  and  an  accusation,  the 
terms  of  which  are  such  as  to  come  within 
the  provisions  of  tbe  law  as  it  existed  before 
the  passage  of  the  amendment,  may  stand,  not- 
withstanding the  invalidity  of  the  amendatory 
act. 

2.  Even  if  an  act  from  which  a  section  of  the 
Code  of  1895  was  taken  be  subject  to  the  con- 
stitutional objection  that  it  contains  matter  dif- 
ferent from  what  is  expressed  in  its  title,  this 
defect  in  the  act  would  not  render  invalid  the 
section  of  the  Code. 

3.  A  local  act  which  prohibits  the  sale  of  in- 
toxicating liquors  otherwise  than  through  the 
medium  of  a  dispensary  established  by  the  act 
and  operated  by  tbe  state,  or  one  of  its  subor- 
dinate political  divisions,  is  a  prohibitory  law, 
within  the  meaning  of  Pen.  Code  1895,  S  428, 
making  penal  the  sale  of  such  liquors  in  any 
county  where  the  sale  is  "prohibited  by  law, 
high  license,  or  otherwise";  and  this  is  true 
though  the  local  act  prescribes  no  penalty  for 
a  violation  of  its  terms.  The  section  of  the 
Code  is  not  to  be  construed  as  relating  in  any 
way  to  sales  by  the  state,  the  language  of  tbe 
section  neither  expressly  nor  by  necessary  im- 
plication requiring  such  a  construction. 

4.  An  act  absolutely  prohibiting  tbe  sale  of 
intoxicating  liquors  in  a  given  place  suspends 
the  operation  in  such  locality  of  a  general  law 
providing  that  there  shall  be  no  sale  without 
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th«  payment  of  >  tax  or  the  procuring  of  > 
license,  or  tlie  .performance  of  some  other  con- 
dition. Such  an  act  would  not,  however,  sus- 
pend the  operation  of  a  general  law  mailing 
penal  the  sale  in  places  where  the  sale  is  pro- 
hibited by  law,  and,  where  two  such  laws  ex- 
ist, a  person  making  a  sale  may  be  indicted 
under  either.  This  rule  is  more  egpeclally  ap- 
plicable where  one  of  such  laws  expreesly  pro- 
vides that  the  sale  shall  be  penal  only  in  those 
places  where  it  ia  prohibited  by  some  other 
,  law.  In  such  a  case  it  was  manifestly  in- 
tended that  the  two  laws  riiould  stand  to- 
gether. 
(Syllabus  by  the  Conrt) 

Error  from  City  Court  of  Floyd  County; 
Jno.  H.  Reece,  Judge. 

B.  A.  Barker  was  convicted  of  illegal  sale 
of  liquor,  and  brings  error.    Affirmed. 

M.  B.  Bubanks,  for  plaintiff  In  error. 
Moses  Wright,  Sol.  Gen.,  for  the  State, 

COBB,  J.  In  1902  Barker  was  arraigned 
under  an  accusation  framed  under  Pen.  Code 
1895,  S  460.  The  case  came  to  this  court, 
and  the  conviction  was  set  aside  on  the 
ground  that  the  accused  could  not  be  convict- 
ed under  that  section  of  the  Code  for  the  of- 
fense with  which  he  was  charged.  See  117 
Oa.  — ,  48  S.  E.  744.  The  accused  was  sub- 
sequently arraigned  under  an  accusation  char- 
ging that  on  the  14th  of  October,  1902,  he 
"did  sell  spirituous,  malt,  and  Intoxicating 
liquors,  the  same  not  being  domestic  wines, 
in  the  county  of  Floyd,  in  the  state  of 
Georgia,  where  the  sale  of  such  liquors  was 
at  the  time  prohibited  by  law,  to  wit,  by  the 
act  of  December  11,  1901  [Laws  1901,  p.  620], 
creating  a  dispensary  in  the  city  of  Rome 
and  county  of  Floyd;  said  sale  not  being 
made  from  or  by  the  dispensary  located  in 
the  city  of  Rome,  county  of  Floyd,  under 
said  act  of  December  11,  1901."  The  accused 
demurred  to  the  accusation  on  the  following 
grounds:  (1)  The  accusation  does  not  charge 
any  crime  under  the  laws  of  the  state,  and 
does  not  charge  the  violation  of  any  criminal 
law  In  force  in  Floyd  county  either  now  or 
at  the  time  the  acts  complained  of  were  al- 
leged to  have  beoi  committed.  (2)  In  so  far 
as  the  accusation  alleges  a  violation  of  the 
dispensary  law  for  Floyd  county,  passed  De- 
cember 11,  1901,  it  does  not  charge  the  ac- 
cused with  any  crime,  for  the  acts  alleged  to 
have  been  committed  are  not  made  criminal 
by  such  dispensary  act  (8)  In  so  far  as  the 
accusation  alleges  a  violation  of  the  local 
dispensary  act,  it  fails,  also,  to  charge  any 
crime  for  which  the  accused  can  be  punished, 
as  the  acts  alleged  to  have  been  committed 
are  not  made  penal  by  tbe  dispensary  act, 
and  no  penalty  is  provided  by  that  act  (4) 
In  so  far  as  the  accusation  seeks  to  charge 
the  accused  with  a  violation  of  section  428 
of  the  Penal  Code  of  1895,  as  amended  by 
the  act  of  1897  (Acts  1897,  p.  89),  it  does  not 
charge  any  offense,  for  that  section,  as 
Amended,  has  no  application  to  B^oyd  coun- 
ty, and  is  a  general  law,  which  is  suspended 
by  the  enactment  of  the  local  law  known  as 


the  "Dispensary  Act"  (5)  Such  section  of 
the  Code,  as  amended  by  the  act  of  1897,  Is 
unconstitutional  and  void,  because  tbe  act  of 
1897  contains  matter  different  from  what  is 
expressed  in  its  titie;  the  demurrer  point- 
ing out  wberein.the  act  is  claimed  to  be  de- 
fective (6)  Section  428,  as  amended,  can- 
not apply  to  Floyd  ooun^,  in  that  such  sec- 
tion, as  so  amended,  if  it  applies  at  all,  must 
apply  to  every  sale  of  the  article,  the  sale  of 
which  is  made  penal  by  such  law  in  that 
county;  and,  inasmuch  as  the  same  cannot  be 
made  to  apply  to  the  manager  and  clerks  in 
the  dispensary,  it  cannot  be  made  to  apply 
to  any  sale  in  that  county.  (7)  Section  428, 
as  amended  by  the  act  of  1897,  applies  only 
to  territory  where  the  sale  of  the  liquors 
named  is  prohibited  altogether,  and  cannot 
be  made  applicable  to  a  county  having  a 
dispensary  act  in  force.  (8)  The  dispensary 
act  of  Floyd  county  having  been  passed  by 
the  Legislature  as  a  local  act,  and  submitted 
to  the  people  for  ratification,  and  by  them 
ratified,  section  428,  as  amended,  cannot  be 
construed  as  a  part  of  that  local  law;  it  not 
being  referred  to  in  any  way  in  the  local  act, 
and  never  having  been  submitted  to  the  peo- 
ple of  such  county  for  ratification.  (9)  The 
act  of  1893  (Acts  1893,  p.  115)  from  which 
section  428  was  taken  is  unconstitutional  and 
void,  because  It  contains  matter  In  the  body 
which  does  not  appear  in  its  titie  (such  mat- 
ter being  pointed  out  In  the  demurrer),  and 
for  this  reason  section  428  of  the  Code  is  un- 
constitutional and  void.  This  demurrer  was 
overruled,  and  the  accused  excepted. 

1.  Pen.  (3ode  1895,  {  428,  is  as  follows: 
"It  any  person  shall  sell,  or  solicit,  personally 
or  by  agent,  the  sale  of  spirituous,  malt  or 
Intoxicating  liquors,  in  any  county  where  the 
sale  of  such  liquors  is  prohibited  by  law,  high 
license  or  otherwise,  he  shall  be  guilty  of  a 
misdemeanor."  By  an  act  approved  Decem- 
ber 9,  1897,  this  section  was  amended  so  as  to 
read  as  follows:  "If  any  person  shall  sell, 
contract  to  sell,  take  orders  for,  or  solicit, 
personally  or  by  agent,  the  sale  of  spirituous, 
malt  or  intoxicating  liquors,  In  any  county  or 
town  or  municipal  corporation  or  militia  dis- 
trict or  other  place  where  the  sale  of  such 
liquors  Is  prohibited  by  law,  high  license  or 
otherwise,  he  shall  be  guilty  of  a  misde- 
meanor." Acts  1897,  p.  39.  Tbe  first  section 
of  tbe  local  dispensary  act  for  the  county  of 
Floyd  and  city  of  Rome,  therein,  provides 
"that  the  sale  or'  spirituous,  malt,  vinous, 
and  other  intoxicating  liquors,  except  domes- 
tic wines  of  a  certain  kind  and  In  a  specified 
quantity,  "within  the  limits  of  said  city  and 
county  otherwise  than  by  said  dispensary  be 
prohibited."  No  penalty  was,  however,  pro- 
vided by  the  act  for  a  violation*  of  the  provi- 
sion quoted.  Acts  1901,  p.  620.  As  tbe  ac- 
cusation in  the  present  case  can  be  properly 
treated  as  having  been  framed  under  Pen. 
Code  1895,  i  428,  It  Is  not  Important  to  con- 
sider what  would  have  been  Its  effect,  had  It 
charged  solely  a  violation  of  the  local  dlspen- 
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sary  act  It  Is  therefore  unnecessary  to  con- 
sider the  first  and  second  grounds  of  the  de- 
murrer. Even  If  the  act  of  1897  which 
amends  the  section  of  the  Code  Is  nnconstltn- 
tlonal  for  the  reason  alleged  In  the  demur- 
rer, this  would,  of  course,  not  affect  the 
▼alldlty  of  the  section  of  the  Code.  If  the 
act  is  Yold,  the  original  provisions  of  the  sec- 
tion are  of  full  force  and  effect  The  act  of 
1897  was  Intended  to  extend  tbt  provision  of 
the  section  to  cases  where  there  was  no  sale, 
but  simply  an  agreement  to  sell,  as  an  order 
taken  either  by  the  owner,  or  by  some  one 
in  his  behalf,  as  an  agent  or  drummer.  The 
section,  before  amendment,  made  penal  sales 
by  any  one,  and  this  provision  Is  unaffected 
by  the  amendment.  The  accusation  In  the 
present  case  charges  a  sale  which  is  a  viola- 
tion of  the  terms  of  the  section  as  it  orig- 
inally stood,  as  well  as  In  its  amended  shape. 
The  enumeration  In  the  act  of  1897  of  mu- 
nicipal corporations,  militia  districts,  and  oth- 
er places,  was  doubtless  Intended  to  refer  to 
those  counties  where  the  sale  was  not  pro- 
hibited over  the  entire  county.  But  whether 
this  is  so  or  not  the  accusation  charges  a 
sale  in  a  county;  and  the  section  of  the 
Code,  as  It  originally  stood,  covers  this  of- 
fense, and  Is  In  this  respect  unaffected  by  the 
amendment.  So  coiistrulng  the  accusation, 
it  Is  to  be  determined  whether  any  of  the 
other  objections  set  up  In  the  demurrer  were 
well  taken. 

2.  Even  if  the  act  of  1893  from  which  the 
section  of  the  Oode  was  taken  be  subject  to 
the  constitutional  objection  that  it  contains 
matter  different  from  what  Is  expressed  in 
the  title,  this  defect  in  the  act  would  not 
render  Invalid  the  section  of  the  Code.  Dan- 
iel T.  State,  114  Oa.  633,  40  8.  E.  805,  and 
cases  cited;  McFarland  ▼.  Donaldson,  115 
Oa.  567,  41  S.  B.  1000. 

3.  The  main  grounds  of  the  demurrer  re- 
lied on  by  the  accused  are  those  which  set  up. 
In  effect,  that  the  sale  of  intoxicating  liquors 
is  not  prohibited  In  Floyd  county,  within  the 
meaning  of  Fen.  Code  1896,  i  42&  When 
the  first  case  against  the  accused  was  here, 
It  was  suggested  that  Inasmuch  as  the  local 
dispensary  act  contained  a  section  which  pro- 
hibited the  sale  of  such  liquors  otherwise 
than  through  the  medium  of  the  dispensary, 
it  might  be  considered  a  prohibitory  law, 
within  the  meaning  of  the  section  of  the 
Code.  Counsel  for  the  plaintiff  In  error  in 
the  present  case  has  made  a  strong  and 
earnest  argument  to  combat  this  suggestion, 
but,  after  more  mature  consideration,  we  are 
satisfied  that  the  view  suggested  In  the  other 
case  is  correct.  It  Is  argued  that  penal  laws 
are  to  be  construed  strictly,  and  that  In  a 
etrict  sense,  no  law  can  be  considered  a  pro- 
hibitory law  which  permits  the  sale  of  liquor 
in  any  form  or  In  any  manner.  This  argu- 
ment would  be  unanswerable  if  directed  to  a 
law  which  allowed  the  sale  of  liquors  In  any 
way  by  private  Individuals.  But  the  question 
here  Is  not  whether  the  county  of  Floyd  is. 


in  a  popular  sense,  a  prohibition  county,  or 
whether  the  local  dispensary  act  for  that 
county  is  a  prohibitory  law,  as  that  term  is 
commonly  understood,  but  whether  the  sale 
of  Intoxicating  liquors  is  by  that  act  prohib- 
ited, within  the  meaning  of  that  word  as  used 
in  section  428  of  the  Penal  Code  of  1896. 
The  dispensary  Is  a  state  institution.  No  pri- 
vate individual  has  any  direct  interest  in 
its  operation.  The  dispensary  was  estat>- 
lisbed  in  furtherance  of  temperance,  and  in 
certain  localities  it  has  been  thought  better 
to  sell  intoxicating  liquors  under  direct  gov- 
ernmental supervision  and  regulation,  than 
to  nndertak'e  to  prohibit  the  sale  altogether, 
or  to  allow  It  by  private  individuals.  Dis- 
pensary laws  have  been  several  times  before 
this  court  for  consideration.  Dispensaries 
are  governmental  agencies  designed  to  cur- 
tail the  consumption  of  intoxicating  liquors. 
This  was  the  nature  and  purpose  of  the  local 
act  for  Floyd  county.  See  Mayor  and  Coun- 
cil of  Leesburg  t.  Putnam,  103  Ga.  110,  29  & 
B.  e02;  Plumb  v.  Christie,  103  Oa.  686.  30  S. 
a  759,  42  L.  R.  A.  181;  Butler  v.  Merritt 
113  Oa.  238,  38  S.  B.  751.  The  local  act  for 
Floyd  county  was  under  consideration  In 
Charolee  v.  Davis,  115  Ga.  266,  41  S.  E.  681. 
and  was  there  held  not  to  be  invalid  for  any 
reasons  set  up  in  tliat  case.  The  question, 
therefore,  Is,  did  the  General  Assembly,  in 
passing  the  act  of  1893,  from  which  sec- 
tion 428  of  the  Penal  Code  of  1895  was  taken. 
Intend  to  refer  to  localities  where  the  state 
was  prohibited  from  engaging  In  the  sale  of 
intoxicating  liquors?  Acts  of  the  General 
Assembly  do  not  include  the  state,  unless 
they  expressly  or  by  necessary  implication 
so  declare.  Hence  It  has  been  held  that  the 
state  was  not  embraced  within  the  terms  of 
the  general  local  option  liquor  law,  and  that 
a  special  act  establishing  a  dispensary  to  be 
operated  by  the  state,  or  one  of  Its  subordi- 
nate political  divisions,  was  not  a  special  law, 
in  a  case  for  which  provision  was  made  by 
the  local  option  law.  See  the  last  three  cases 
cited  supra.  There  Is  nothing  in  section  428 
which  would  require  a  construction  that  it 
was  intended  to  include  the  state.  On  the 
contrary.  Its  terms  Indicate  that  nothing  but 
prohibitions  by  private  individuals  was  in 
the  legislative  mind.  It  is  doubtless  true, 
as  contended,  that  the  General  Assembly  did 
not  have  in  contemplation  local  dispensary 
laws  when  the  act  of  1893  was  passed,  though 
there  was  a  dispensary  in  existence  at  that 
time  in  the  city  of  Athens.  See  2  Acts  1890- 
91,  p.  436.  But  a  dispensary  law  which  pro- 
hibited the  sale  by  private  Individuals  would 
not  for  this  reason  be  excluded  from  the 
operation  of  the  terms  "prohibited  by  law." 
occurring  in  the  section.  Laws  broad  enough 
in  their  terms  may  embrace  instrumentalities 
and  methods  afterwards  coming  Into  exist- 
ence, although  unknovra  at  the  time  the  laws 
were  enacted.  See,  in  this  connection.  Savan- 
nah Railway  V.  Williams,  117  Ga.  — ,  4S  S. 
B.  TOl;  Pensacola  Tel.  Co.  t.  Western  TTnlon 
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Tel.  Co.,  96  U.  S.  1.  24  li.  Ed.  708.  The  sale 
of  Intoxicating  liquors  Is  prohlbted  by  law 
In  Floyd  county,  within  the  meaning  of  the 
Code.  No  private  Individual  Is  allowed  to 
sell  such  liquors  there  under  any  circumstan- 
ces, and  the  fact  that  the  state,  through  gov- 
ttminental  agency,  is  engaged  in  the  sale,  does 
not  make  the  county  any  the  less  a  place 
where  the  sale  Is  prohibited  by  law,  within 
the  meaning  of  the  section.  The  fact  that 
no  penalty  Is  Imposed  by  the  local  dispensary 
act  for  a  violation  of  Its  provisions  does  not 
make  it  any  the  less  a  prohibitory  law,  as 
was  said  In  the  first  case  against  the  plain- 
tiff In  error.  That  act  contains  a  prohibition. 
Section  428  Imposes  a  penalty  for  selling  In 
places  wherie  the  sale  Is  prohibited.  It  may 
be  that  one  could  not  be  indicted  under  the 
local  act,  and  the  penalty  prescribed  by  the 
section  of  the  Code  be  Imposed  upon  him. 
But  one  guilty  of  a  sale  can  be  Indicted  and 
punished  under  the  section  of  the  Code. 
Whether,  from  a  metaphysical  point  of  view, 
there  can  be  an  offense  without  a  punish- 
ment, or  whether  a  violation  of  the  dispen- 
sary act  would  be  a  crime,  In  the  absence  of 
section  428  of  the  Cede,  the  local  act,  even 
though  no  penalty  Is  provided  by  its  terms, 
la  sufficient  to  bring  the  county  where  the 
act  is  In  force  within  the  description  of 
counties  where  the  sale  of  Intoxicating  liq- 
uors is  prohibited  by  law.  The  section  of 
the  Code  supplies  the  omission  In  the  act,  and 
subjects  to  punishment  persons  guilty  of  a 
violation  of  the  terms,  of  the  section,  and  the 
fact  that  they  may  also  be  incidentally  guilty 
of  a  violation  of  the  local  act  does  not  make 
the  section  of  the  Code  inapplicable. 

4.  It  Is  further  contended  that  under  the 
principle  of  the  decision  in  Patton  v.  State, 
SO  Ga.  714,  6  S.  B.  278,  which  was  followed 
In  several  later  cases— notably  Brown  v. 
State,  104  Ga.  525,  30  S.  B.  837;  Collins  v. 
State,  114  Ga.  70,  39  S.  B.  918;  and  Batty 
V.  State,  114  Ga.  79,  89  S.  B.  918-the  gen- 
eral law  contained  In  section  428  of  the 
Penal  Code  of  1895  was  suspended  in  Floyd 
county  by  the  passage  of  the  local  dispen- 
sary act.  We  do  not  think  the  principle  of 
these  decisions  is  applicable.  They  simply 
rule  that  general  laws  prohibiting  the  sale 
without  the  payment  of  a  tax  or  the  procur- 
ing of  a  license,  or  compliance  with  some  oth- 
er condition,  are  suspended  in  a  given  local- 
ity upon  the  passage  of  a  law  absolutely  pro- 
hibiting the  sale.  The  reason  iH>on  which 
these  decisions  Is  founded  Is  that  when  the 
Legislature,  by  the  passage  of  an  act,  mani- 
fests an  Intention  to  absolutely  prohibit,  at 
all  events,  the  sale  of  intoxicating  liquor  in  a 
given  place,  no  law  which  allows  the  sale 
upon  the  compliance  with  some  specified  con- 
dition would  be  applicable  in  snch  locality 
after  the  passage  of  the  prohibitory  act. 
There  is  nothing  in  those  decisions  which 
would  prevent  a  general  law  making  penal 
a  sale  where  no  sale  was  permitted  by  law  of 
any  character  from   being  applicable  In  a 


place  where  the  sale  Is  already  prohibited 
either  by  a  local  or  a  general  prohibition  law, 
and  In  such  a  base  no  reason  occurs  to  us 
why  one  guilty  of  a  sale  might  not  be  Indict- 
ed under  either  law.  This  view  is  In  entire 
harmony  with  what  was  said  In  the  other 
case  against  the  plaintiff  In  error;  it  being 
there  said  that  "where  a  law  Is  enacted, 
prohibiting  the  sale  of  liquors  in  a  given 
locality,  the  operation  of  all  laws  regulatlu;; 
the  sale  of  such  liquors  is  suspended,  and  an 
indictment  or  accusation  charging  the  sale  of 
any  liquor,  the  sale  of  which  is  absolutely 
prohibited  under  all  circumstances,  should  be 
framed  under  the  prohibitory  law."  In  addi- 
tion to  this,  secUon  428  of  the  Code  Is  by  Its 
terms  made  applicable  only  In  those  locali- 
ties where  the  sale  Is  prohibited  by  some  law. 
It  was  manifestly  Intended  that  the  section 
of  the  Code  and  the  prohibitory  law,  whether 
general  or  local,  should  stand  together. 
While  this  section  may  have  been  useless 
legislation  Iii  many  localities  of  the  state,  the 
local  prohibitory  law  or  the  general  local  op- 
tion liquor  law  being  sufficient  to  prevent  the 
sale,  still  there  may  be  two  laws  making 
penal  the  same  act  In  the  same  locality.  The 
present  case  is  an  Illustration,  however,  of 
the  fact  that,  at  least  so  far  as  Floyd  county 
Is  concerned,  section  428  of  the  Code  was  not 
only  not  useless,  but  very  wise,  legislation. 

There  was  no  error  in  overruling  the  de- 
murrer.   Judgment  affirmed  by  five  Justices. 


(117  oa.  no) 


JONBS  V.  STATE. 


(Supreme  Court  of  Georgia.    May  80,  1908.) 

CRIMINAL  liAW— CONDUCT  OP  TRIAL— ADVICH 
TO  JURY— NEW  TRIAL— NBWLT  DISCOVKRBD 
BVIDBNCB— COMPETENCY  OF  JUROR— MUR- 
DER.     ' 

1.  It  is  not  improper  for  the  Judge,  for  the 
purpose  of  informing  himself  as  to  the  probabil- 
ity of  the  jury  being  able  to  agree  upon  a  ver- 
dict, to  inquire  of  the  individual  Jurors  as  to 
whether  there  is  any  likelihood  of  an  agree- 
ment. 

2.  When  the  Judge  is  informed  by  some  of 
the  jarorg  that  there  is  no  likelihood  of  an 
agreemeut,  and  hy  others  that  it  is  doubtful 
whether  an  agreement  can  be  reached,  it  is  not 
error,  requiring  the  granting  of  a  new  trial, 
for  the  judge  to  say:  "Well,  you  are  sensible 
men.  I  do  not  wi^  to  force  you  to  make  a 
verdict,  but  I  will  stay  with  you  the  day.  Re- 
tire to  your  room  and  see  if  you  can  agree  upon 
a  verdict." 

3.  The  discretion  of  the  trial  judge  in  refusing 
to  grant  a  new  trial  ou  the  ground  of  oewly  dis- 
covered evidence  will  not  be  controlled,  when 
evidence  as  to  part  of  the  facts  alleged  to  have 
been  newly  discovered  would  be  inadmissible, 
and  the  other  part  is  of  such  a  character  that  it 
ought  not  to,  and  most  probably  would  not, 
change  the  result. 

4.  When  passing  upon  a  ground  of  a  motiou 
for  a  new  trial  in  a  criminal  case,  based  upon 
an  alleged  expression  of  opinion  of  one  of  the 
jurors  before  the  trial  as  to  the  guilt  of  the 
accused,  the  trial  judge  occupies  the  place  of  a 
trior;  and  his  finding  that  the  juror  was  com- 
petent will  not  be  reversed,  unless,  uuder  all  the 
facts,  the  discretion  of  the  judge  was  manifest- 
ly abused. 
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5.  There  was  no  error  in-  the  charge  requiring 
the  granting  of  a  new  trial.  The  evidence, 
though  entirely  circumstantial,  was  sufficient  to 
authorize  the  verdict,  and  there  was  no  abase 
ot  discretion  In  refusing  to  set  aside  the  finding 
of  the  jury. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Ooort,  Paulding  Coun- 
ty; A.  W.  Fite,  Judge. 

Wyly  Jones,  Jr.,  was  convicted  of  mur- 
der, and  brings  error.    Affirmed. 

J.  J.  Northcutt,  A.  J.  Camp,  W.  B.  Splnks, 
M.  v.  Sanford,  and  J.  M.  McBride,  for  plain- 
tiff In  error.  W.  K.  Fielder,  Sol.  Gen.,  and 
Jno.  a  Hart,  Atty.  Oen.,  for  the  State. 

COBB,  J.  The  accused  was  convicted  ot 
murder,  and  sentenced  to  life  Imprisonment. 
His  motion  for  a  new  trial  having  been  over* 
ruled,  he  excepted. 

1,  2.  It  appears  from  the  motion  for  a  new 
trial  that,  after  tbe  Jury  had  been  for  some 
time  deliberating,  the  Judge  sent  for  tbem, 
and  Inquired  if  they  had  agreed  upon  a  ver- 
dict, or  were  likely  to  agree.  Upon  being 
told  that  they  bad  not  agreed,  be  then  in- 
quired If  tbelr  differences  related  to  a  ques- 
tion of  fact  or  a  question  of  law,  and,  upon 
being  told  that  tbe  failure  to  agree  arose 
from  a  question  of  fact,  tbe  judge  respond- 
ed tbat  in  that  event  he  could  afford  them 
no  assistance.  They  tben  retired,  and  about 
two  hours  afterwards  were  sent  for  again 
by  the  judge,  who  again  Inquired  If  an  agree- 
ment had  been  reached,  and,  if  not,  whether 
there  was  any  probability  of  an  agreement. 
To  this  inquiry  tbe  foreman  responded  tbat 
they  were  not  likely  to  agree.  The  Judge 
then  propounded  to  eacb  one  of  tbe  Jurors  the 
following  question:  "Do  you  think  It  like- 
ly tbat  you  will  agree?"  Three  of  the  Ju- 
rors replied  tbat  they  did  not  think  so,  and 
nine  of  them  responded  tbat  it  was  doubtful 
about  tbelr  being  able  to  agree.  Tbe  Judge 
tben  said:  "Well,  you  are  sensible  men.  I 
do  not  wish  to  force  you  to  make  a  verdict, 
but  I  will  stay  with  you  the  day.  Retire  to 
your  room  and  see  if  you  can  agree  upon  a 
verdict"  Tbe  Jury  then  retired,  and  about 
four  or  five  hours  afterwards,  during  tbe 
middle  of  tbe  afternoon,  brought  in  tbelr  ver- 
dict. This  conduct  of  tbe  Judge  la  assigned 
as  error.  It  Is  neither  unusual  nor  Improp- 
er for  a  judge,  after  the  jury  have  bad  a  case 
under  consideratiou  for  some  time,  to  call 
them  In  and  ask  whether  there  is  any  likeli- 
hood of  an  agreement.  Generally  this  ques- 
tion is  addressed  to  tbe  foreman,  who  an- 
swers for  tbe  jury  as  a  whole.  There  Is  no 
Impropriety,  however.  In  the  Judge,  if  be 
sees  proper,,  asking  eacb  individual  juror 
the  question  as  to  whether,  in  his  opinion, 
an  agreement  Is  likely  to  be  reached.  The 
foreman  Is  In  no  better  position  than  the 
other  members .  of  the  Jury  to  express  an 
opinion  upon  this  subject  All  of  the  facts 
and  circumstances  are  within  tbe  knowledge 
of  ea<:b  member  of  tbe  Jury,  and  It  may  be 


tbey  will  differ  in  opinion  as  to  the  prob- 
ability of  an  agreement  It  would,  of  course, 
be  improper  for  tbe  judge  to  ask  eacb  juror 
which  side  he  thought  ought  to  prevail,  and 
in  this  way  ascertain  how  the  Jury  stood  up- 
on tbe  questions  at  issue.  Tbe  questions  pro- 
pounded by  tbe  Judge  in  this  case  were  not 
of  this  character,  and  we  see  no  Impropriety 
in  the  questions  asked.  Kor  do  we  think 
there  was  any  such  error  as  required  tbe 
granting  of  a  new  trial  In  tbe  Judge's  stat- 
ing to  the  Jury  tbat  they  were  sensible  men, 
and,  while  he  did  not  want  to  force  them  to 
make  a  verdict,  be  would  stay  with  tbem 
during  tbe  day.  Tbe  judge  was  holding  court 
out  of  tbe  county  of  bis  residence.  It  Is 
probable  that  be  had  concluded  all  tbe  busi- 
ness of  the  session,  except  the  case  under 
consideration  by  tbe  Jury.  It  is  true,  the 
judge,  in  effect,  told  tbe  Jury  that  be  would 
not  discharge  tbem  from  the  consideration 
of  the  case  until  tbe  day  was  t>ver;  but,  even 
If  he  bad  said  this  In  so  many  words,  it 
would  not  have  required  tbe  granting  of  a 
new  trial.  Tbe  time  tbe  Jury  should  be  held, 
before  a  mistrial  is  declared,  is  left  entirely 
to  tbe  discretion  of  the  Judge.  We  do  not 
think  there  was  anything  in  the  cdndoct  of 
tbe  Judge  which  was  calculated  to  so  unduly 
interfere  with  tbe  deliberations  of  the  jury 
as  to  require  a  reversal  of  tbe  Judgment  re- 
fusing a  new  trial.  See,  In  this  connection. 
White  V.  Fulton,  68  Ga.  512;  Parker  v.  Rail- 
way Company,  83  Ga.  640,  10  S.  El.  233  (9); 
Central  Railroad  Company  v.  Neighbors,  83 
Oa.  447,  10  S.  B.  115  0);  Cochran  v.  State. 
113  Ga.  736>  89  S.  B.  837  (7). 

8.  Tbe  evidence  against  tbe  accused  was 
entirely  circumstantial.  He  was  charged 
with  the  murder  of  a  young  woman  with 
whom  his  father  was  living  in  a  state^  of  adul- 
tery. The  evidence  made  a  clear  case  of  as- 
sassination by  somebody.  The  deceased  was 
killed  while  in  her  house  at  night  by  a  shot 
from  a  gun,  which  came  through  a  window 
near  which  she  was  working.  Tbe  relations 
between  tbe  deceased  and  tbe  father  of  the 
accused  bad  resulted  in  a  separation  between 
bis  father  and  mother,  and  estrangement  be- 
tween his  father  and  all  bis  children.  One 
grotmd  of  the  motion  for  a  new  trial  is  baa- 
ed upon  alleged  newly  discovered  evidence. 
A  sister  of  tbe  accused  made  an  affidavit  tbat 
at  the  time  of  the  homicide  her  mother  was 
at  the  bouse  of  the  affiant,  aind  tbat  on  tbe 
evening  of  .the  homicide,  about  sundown,  she 
saw  her  mother  give  her  nephew,  one  Smith, 
a  young  man  about  20  years  old,  $25.  Smith 
received  the  money,  and  went  away  toward 
tbe  place  where  tbe  deceased  lived,  and 
where  she  was  killed  that  night  carrying 
with  him  a  double-barreled  shotgun.  Smitli 
at  that  time  was  biding  from  officers  of  the 
law  In  Alabama,  who  were  seeiUng  to  airest 
him  on  a  charge  of  murdering  bis  brotber- 
in-law.  Tbe  last  tbat  affiant  saw  of  blm  aft- 
er be  received  tbe  money  was  when  he  went 
away  toward  the  bouse  of  tbe  deceased,  and 
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sbe  baa  never  beard  from  him  since.  After 
glring  the  money  to  Smith,  and  after  be  had 
gone,  affiant's  mother  turned  to  her  and  said: 
"Them  McDowell  women  [referring  to  de- 
ceased and  her  sister]  has  broken  peace  be- 
tween Son  Jones  [her  husband]  and  me  fot^ 
ever,  and  now  my  people  will  break  peace 
with  them."  Affiant's  mother  died  before  the 
trlaL  It  appears  from  an  affidavit  of  the 
Solicitor  General  that  the  affiant  was  present 
in  the  courthouse  during  the  trial,  and  sat 
by  the  accused.  If  a  new  trial  were  granted, 
this  new  witness  would  not  be  .allowed  to 
testify  to  the  conversation  between  her  moth- 
er and  herself,  and  therefore  the  question  is 
whether  a  new  trial  should  have  been  granted 
simply  for  the  purpose  of  allowing  the  Jury 
to  consider  evidence  that  the  witness  bad 
seen  her  mother,  on  the  day  of,  and  a  short 
time  I>efore,  the  homicide,  pay  Smith  |25, 
and  that  be  bad  left  the  presence  of  the  wit- 
ness and  her  mother  with  a  double-barreled 
shotgun,  going  In  the  direction  of  the  house 
of  the  deceased.  There  was  nothing  in  the 
evidence  at  the  trial  to  connect  Smith  In  any 
way  whatever  with  the  transaction.  While, 
of  course,  this  evidence  would  have  been  ad- 
missible as  a  circumstance  to  be  considered 
by  the  Jury,  still  It  was  of  such  a  character 
that  it  ought  not  to,  and  In  all  probability 
would  not,  bring  about  a  different  result  It 
is  not  to  be  presumed  tbat  a  Jury  would  be 
influenced  by  this  evidence  to  bring  in  a  ver^ 
diet  of  acquittal.  In  any  event,  this  court 
cannot  say  that  the  Judge  has  abused  his  dis- 
cretion In  refusing  a  new  trial  on  this  ground. 
Applications  for  a  new  trial,  based  on  the 
ground  of  newly  discovered  evidence,  are  ad- 
dressed largely  to  the  discretion  of  the  trial 
Judge,  and  in  no  case  will  this  discretion  be 
controlled  by  this  court  unless  there  has  been 
a  manifest  abuse  of  It  See  White  v.  State, 
100  Ga.  659,  28  S.  E.  423  (5). 

4.  One  ground  of  the  motion  complains 
that  Owens,  one  of  the  Jurors,  was  not  a  fair 
and  impartial  Juror;  having  previously  to  the 
trial  stated  that  he  believed  that  the  accused 
was  guilty,  that  no  one  else  could  have  done 
it,  and  that  it  would  not  do  for  him  to  be  on 
the  Jury.  On  this  ground  the  Judge  heard 
evidence  attacking  the  Juror,  and  also  his  ex- 
planation, as  well  as  evidence  as  to  his  con- 
duct in  the  Jury  room  and  as  to  his  character, 
and  decided  that  he  was  a  competent  Juror. 
In  Vann  v.  State,  83  Ga.  46,  9  S.  E.  945  (15), 
it  was  held  that,  on  a  motion  for  a  new  trial 
in  a  criminal  case  because  of  the  previously 
expressed  opinion  of  one  of  the  Jurors  who 
rendered  the  verdict,  the  circuit  Judge,  on 
this  question,  occupies  the  position  of  a  trior, 
and  this  court  will  not  undertake  to  control 
his  discretion,  unless  It  is  clear  and  mani- 
fest from  the  record  that  he  has  erred.  We 
cannot  say  that  he  erred  In  this  casa  See,  in 
this  connection,  the  cases  cited  in  Vann  v. 
State,  83  Ga.  60,  9  S.  K  945;  Buchanan  v. 
State,  24  Ga.  286  (2);  Brinkley  v.  State,  68 
Ga.  296  (3);    Durham  v.  State,  70  Cte.  265 


(12);  Huff  V.  State,  104  Ga.  521,  30  S.  E.  808 
(7);  Allen  v.  State,  102  Ga.  619,  29  S.  B.  470. 

6.  The  remaining  grounds  of  the  motion  for 
a  new  trial  which  were  insisted  on  in  this 
court,  other  than  the  general  grounds,  assign 
error  upon  different  parts  of  the  Judge's 
charge;  After  a  careful  examination  of  these 
assignments  of  error,  we  have  reached  the 
conclusion  that,  even  if  any  error  was  com- 
mitted in  the  charges  complained  of,  it  was 
not  of  such  a  character  as  to  require  the 
granting  of  a  new  trial.  Charges  on  the  sub- 
ject of  the  prisoner's  statement,  similar  to 
that  given  by  the  trial  Judge  In  this  case, 
have  been  held  not  to  be  erroneous.  See 
Hackett  v.  State,  108  Ga.  46,  33  S.  E.  842  (4); 
Murray  v.  State,  85  Ga.  381,  11  S.  E.  «55  (2). 
The  evidence,  though  entirely  circumstantial, 
was  sufficient  to  authorize  the  verdict  The 
credibility  of  the  witnesses  was  for  the  Jury, 
and  we  cannot  say  that  the  Judge  has  abused 
his  discretion  In  allowing  their  verdict  to 
stand. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  slcknesa 


(m  Ga.  977) 

JONES  V.  STEWART,  Tax  Collector,  et  al. 

(Supreme  Court  of  Georgia.    June  4,  1903.) 

OC0T7PATION  TAX— ILLEGAL  BUSINESS— DBAIr 
INQ  IN  FUTURES. 

1,  In  framing  the  general  tax  act  of  1900,  the 
Le^slature  did  not  contemplate  that  one  ille- 
gally condncting  a  stock  exchange  Bbould  be 
dealt  with  otherwise  than  as  an  offender  against 
the  laws  of  this  state,  and,  as  snch,  subject  to 
fine  and  imprisonment  under  criminal  process. 
This  being  so,  such  an  offender  Is  not  properly 
to  be  regarded  as  a  tax  defaulter,  against  whom 
a  tax  collector  has  authority  to  issue  an  execu- 
tion, with  a  view  to  compelling  payment  of  the 
occupation  tax  which  that  act  imposes  upon 
dealers  In  "futures,"  who  lawfully  embark  in 
business  agreeably  to  its  provisions. 

(Syllabus  by  the  Court.) 

While  the  lawmaking  po,wer  of  the  state  may 
provide,  as  the  exclusive  method  of  collecting 
the  public  revenue  for  the  indictment  of  the  de- 
linquent taxpayer,  and  thus  have  the  state  de- 
pendent for  its  revenue  upon  the  uncertainties 
of  the  administration  of  the  law  in  the  criminal 
courts,  legislation  providing  such  a  system  as 
the  only  mode  of  collecting .  taxes  being  so  op- 
posed to  common  sense,  sound  business  princi- 
ples, and  a  wise  public  policy^  no  court  should 
ever  hold  that  the  lawmakers  mtended  to  adopt 
it  and  thus  leave  the  collection  of  the  revenue 
to  the  uncertainties  of  verdicts  of  Juries  in 
criminal  cases,  unless  the  language  of  the  law 
which  Is  claimed  to  have  this  effect  ia  so  un- 
equivocal that  there  cannot  possibly  be  any 
escape  from  the  conclusion  tbat  such  was  the 
intention  of  the  lawmakers. 

There  Is  nothing  in  the  general  tax  act  of 
1900  which  unequivocally  indicates  that  it  was 
the  legislative  intention  that  any  of  the  specific 
taxes  therein  provided  for  were  not  to  be  col- 
lected by  execution,  but  only  by  indictment  of 
the  delinquent  taxpayer. 

While  construing  the  tax  act  above  referi'ed 
to  as  simply  providing  a  cumulative  remedy  by 
indictment  may,  under  the  peculiar  phraseology 
of  that  act,  have  the  effect  of  working  a  hard- 
ship upon  the  delinquent  taxpayer,  and  possibly 
in  double-taxing  him,  it  ia  rather  to  be  inferred 
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that  the  Legislature  intended  tliia  hardship  upon 
the  delinquent  taxpayer,  than  that  it  intended 
the  inconvenience  and  Iosb  to  the  public  that 
would  necesEarily  result  from  a  construction 
holding  that  the  lareer  portion  of  the  specific 
taxes  provided  for  in  that  act  could  be  collected 
only  through  the  processes  of  the  criminal 
courts. 
Per  Cobb  and  Lamar,  JJ.,  dissenting. 

Error  from  Superior  CX>urt,  Fulton  Coun- 
ty;   J.  H.  Lumpkin,  Judge. 

Action  by  A.  P.  Stewart,  tax  collector,  and 
others,  against  J.  S.  Jones.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Anderson,  Anderson  &  Thomas,  for  plain- 
tiff in  error.  Brown  &  Randolph  and  Rosser 
&  Brandon,  for  defendants  In  error. 

FISH,  J.  This  (^se  turns  upon  the  ques- 
tion whether  or  not,  in  view  of  the  provi- 
sions of  the  general  tax  act  for  1901-1902 
with  respect  to  the  occupation  tax  Imposed 
upon  dealers  in  "futures,"  a  tax  collector  has 
power,  under  Pol.  Code  1895,  {  894,  to  issue 
a  tax  execution  against  one  who,  without 
registering  or  paying  the  tax  provided  for 
by  that  act,  engages  lu  the  business  of  con- 
ducting a  stock  exchange.  See  Acts  1900,  pp. 
21,  25,  27,  28.  If  such  an  execution  cau 
lawfully  issue,  the  tax  collector  is  undoubt- 
edly the  official  authorized  to  issue  it,  for 
the  Code  section  Just  cited  designates  him  as 
the  proper  official  to  issue  all  tax  executions 
to  enforce  the  payment  of  "taxes  against 
persons  who  are  not  required  to  pay  to  the 
treasurer,"  while  it  is  expressly  declared  in 
section  3  of  the  act  of  1900  that  the  occupa- 
tion tax  imposed  on  dealers  in  "futures"  shall 
be  "paid  to  the  tax-collectors  of  the  coun- 
ties where"  the  business  of  such  dealers  is 
conducted.  So  the  precise  point  presented 
for  determination  is,  does  that  act  contem- 
plate that  a  person  who  assumes  to  embark 
In  such  business  without  first  complying  with 
the  requirements  therein  mentioned,  as  to 
registering  and  paying  in  advance  an  oc- 
cupation tax,  shall  be  regarded  by  the  tax 
collector  as  occupying  the  situation  of  a 
mere  tax  defaulter,  and  proceeded  against 
accordingly?  The  answer  to  this  Inquiry 
must  depend  entirely  upon  the  intention  of 
the  General  Assembly,  as  indicated  by  the 
language  employed  in  the  expression  of  its 
legislative  will,  for  its  powers  in  the  prem- 
ises were,  as  we  shall  endeavor  to  show, 
practically  unlimited  and  supreme.  On  the 
argument  before  us,  counsel  for  the  plaintiff 
In  error  insisted  that,  looking  to  the  char- 
acter of  the  business  of  buying  and  selling 
cotton  "futures,"  and  the  amount  of  the 
tax  laid  thereon,  the  evident  purpose  of  the 
Legislature  was  to  exercise  the  police  pow- 
ers residing  in  the  state,  with  a  view  to  dis- 
couraging the  transaction  of  a  business  which 
bad  a  demoralizing  influence  upon  the  pub- 
lic, and  was  therefore  to  be  frowned  ~  upon, 
if  not  altogether  prohibited.  In  other  words, 
that  the  burden  Imposed  upon  the  occupation 


pursued  by  tliose  engaged  in  this  businea* 
was  a  license  or  privilege  tax,  pure  and  sim- 
ple. On  the  other  hand,  opposing  counsel 
contended  that  this  burden  was  Imposed 
merely  for  the  purpose  of  ralsiiig  revenne, 
and  accordingly,  the  intent  of  the  General 
Assembly  was  simply  to  exercise  the  taxing- 
power  of  the  state  by  Imposing  an  occupa- 
tion tax  upon  those  engaged  in  a  business 
which  was  recognized  as  enthrely  lawful  and 
legitimate.  Our  opinion  is  that,  so  far  as  the 
present  case  is  concerned,  it  makes  not  a 
particle  of  difference  which  of  these  two  con- 
flicting views  is  correct  "Under  the  Con- 
stitutions of  the  various  states,  the  Legisla- 
tures may  require  a  license  to  engage  in  any 
trade,  business,  or  profession,"  though,  of 
coarse,  the  license  "must  be  uniform,  and 
must  not  discriminate  in  favor  of  one  class 
and  against  another."  13  Am.  &  Eng.  Enc. 
L.  520.  The  sovereign  power  of  a  state  to 
lay  a  revenue  tax  upon  any  business  or  pro- 
fession is  not  to  be  questioned;  and  It  may 
at  one  and  the  same  time  impose  such  tax. 
and.  In  the  exercise  of  its  police  powers,  pre- 
scribe reasonable  regulations  as  to  the  man- 
ner in  which'  any  occupation  shall  be  con- 
ducted. Cooley  on  Tax.  (2d  Ed.)  586-7. 
"  'The  right  of  any  sovereignty,'  says  Judge 
Cooley,  to  look  beyond  the  Immediate  pur- 
pose to  the  general  effect,  neither  is  nor  can 
be  disputed.  The  government  has  general 
authority  to  raise  a  revenue,  and  to  clioose 
the  methods  of  doing  so,  and  has  also  general 
authority  over  the  regulation  of  relative 
rights,  privileges,  and  duties;  and  there  is 
no  rule  of  reason  or  policy  in  government 
which  can  require  the  Legislature,  when 
making  laws  with  the  one  object  In  view,  to 
exclude  carefully  from  its  attention  the  oth- 
er. Nevetthelcss  cases  of  this  nature  are 
to  be  regarded  as  cases  of  taxation.  Revenue 
is  the  primary  purpose,  and  the  regulation 
results  from  the  methods  of  apportionmeut 
that  are  resorted  to  in  obtaining  the  revenue. 
Only  those  cases  where  r^ulatlon  is  the  pri- 
mary purpose  can  be  specially  referred  to 
the  police  power.' "  Black  on  Intox.  Llq.  { 
107.  "And  where  the  Legislature  has  power 
to  tax  an  occupation,  it  has  the  further  pow- 
er to  make  it  a  penal  offense  to  engage  In 
that  occupation  without  first  paying  the  tax 
imposed."  Id.  "An  act  making  it  indictable 
to  practice  any  trade  without  a  license  Is 
constitutional."  2  Desty  on  Tax.  772.  So  It 
"is  competent  to  provide  for  etiforcing  li- 
cense taxes  by  imprisonment  of  the  delin- 
quent." Id.  770.  And  it  has  been  held,  "a 
statute  abolishing  imprisonment  for  debt 
does  not  prevent  imprisonment  for  nonpay- 
ment of  taxes";  nor  does  the  "BUI  of  Right? 
•  •  *  forbid  the  enforcement  of  a  tax 
by  imprisonment  of  the  delinquent,  when  no 
personal  property  can  be  found  out  of  whici 
to  make  the  tax."  Id.  769.  That  is  to  say. 
there  Is  no  legal  or  constitutional  obstacle  In 
the  way  of  a  legislative  body  providing  for 
the  collection  of  any  kind  of  taxes  by  crim- 
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Inal  process,  If  aiicb  body  la  vested  with  gen- 
eral powers  over  tbe  subject  of  taxation, 
and  bas  a  rlgbt  to  exercise  tbe  police  powers 
of  tbe  state.  "Wben  a  city  bas  tbe  power 
botb  of  taxation  and  police  delegated  to  it. 
It  Is  immaterial  under  wblcb  tbe  license  Is 
required."  Burroughs  on  Tax.  382.  But  of 
course,  tbe  naked  power  to  tax  conferred 
upon  a  municipality  does  not  comprehend 
authority  to  regulate  or  to  tax  unto  death. 
Morton  v.  Macon,  111  Ga.  162,  36  S.  E.  627, 
50  L.  R.  A.  485.  "A  tax  laid  for  tbe  double 
purpose  of  regulation  and  revenue  must  be 
grounded  on  both  tbe  police  and  the  taxing 
power,  and  tbe  grant  of  the  power  to  tax 
will  not  authorize  tbe  imposition  of  a  bur- 
den in  its  nature  and  purpose  prohibitory." 
2  Desty  on  Tax.  1384.  As  is  pointed  out  In 
Judson  on  Tax.  {  411:  "Tbe  power  of  tax- 
ation in  the  licensing  of  employments  is 
closely  allied  to  tbe  police  power  of  regula- 
tion. A  license  may  be  imposed  for  tbe 
purpose  of  regulating  an  employment  as  a 
police  measure  for  the  public  safety,  and  also 
as  a  means  of  revenue.  «  «  *  There  is 
no  necessary  connection  between  a  license 
and  a  tax  upon  the  right  to  engage  in  a  busi- 
ness. The  former  confers  a  privilege;  the 
latter  Is  levied  for  tbe  exercise  of  a  privi- 
lege. But  botb  taxation  and  regulation  may 
be  effected  in  the  form  of  a  license  by  tbe 
same  statute.  This  right  to  tax  and  regulate 
occupations  for  piurposes  of  revenue  and  un- 
der the  police  power  may  be  delegated  by  the 
state  to  municipalities,  and  tbe  latter  can 
then  exercise  such  power  without  violation 
of  dae  process  of  law."  In  this  connection, 
tbe  author  cites  approvingly  the  case  of 
GundUng  v.  Chicago,  177  U.  S.  183,  20  Sup. 
Ct.  633*  44  L.  Ed.  725,  and  quotes  tbe  follow- 
ing extract  from  the  opinion  therein  de- 
livered: "Regulations  respecting  the  pur- 
suit of  a  lawful  trade  or  business  are  of 
very  frequent  occurrence  in  the  various  cities 
of  the  country,  and  what  such  regulations 
shall  be,  and  to  what  particular  trade,  busi- 
ness, or  occupation  they  shall  apply,  are  ques- 
tions for  the  state  to  determine,  and  tbelr  de- 
termination comes  within  tbe  proper  ex- 
ercise of  tbe  police  .power  by  tbe  state;  and 
unless  the  regulations  are  so  utterly  unrea- 
sonable and  extravagant  in  tbelr  nature  and 
purposes  that  tbe  property  and  personal 
rights  of  tbe  citizen  are  necessarily,  and  In 
a  manner  wholly  arbitrarily,  interfered  with 
or  destroyed  without  due  process  of  law,  they 
do  not  extend  beyond  the  power  of  the  state 
to  pass,  and  tbey  form  no  subject  for  fed- 
(.tal  interference."  See,  also,  Alexander  v. 
State.  86  Ga.  246,  12  S.  E.  408,  10  L.  R.  A. 
859. 

It  is  to  be  observed  that  In  tbe  present  case 
tbe  rlgbt  of  tbe  General  Assembly  to  Impose 
the  occupation  tax  laid  upon  dealers  in  "fu- 
tures" Is  in  no  way  questioned.  Were  this 
otherwise,  we  would.  In  conformity  to  tbe 
▼lew  expressed  in  Racine  Iron  Co.  v.  McCJom- 
mons.  111  Ga.  542,  543,  546,  547,  86  S.  B. 
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866,  51  L.  B.  A.  134,  unhesitatingly  hold  that 
tbe  purpose  of  tbe  general  tax  act  now  un- 
der consideration  was  to  "raise  revenue  for 
the  support  of  the  state  government,"  and 
that  tbe  laying  of  the  occupation  tax  Imposed 
upon  sucb  dealers  was  therefore  properly  to 
be  regarded  as  "an  exercise,  not  of  tbe  po- 
lice power,  but  of  the  taxing  power,"  of  the 
state.  Tbe  provisions  of  that  act  with  regard 
to  registering,  as  well  as  tbe  penalty  pre- 
scribed for  conducting  business  without  first 
acquiring.  In  tbe  way  therein  pointed  out,  a 
right  to  engage  in  the  occupations  mention- 
ed, are,  of  course,  to  be  referred  to  tbe 
police  powers  of  our  sovereign,  tbe  state. 
That  the  General  Assembly,  by  one  and  the 
same  statute,  exercised  botb  taxing  and  po- 
lice powers  in  providing  upon  what  terms  a 
given  occupation  could  be  pursued,  cannot, 
as  bas  been  seen,  affect  tbe  validity  of  that 
statute,  since  no  one  who  is  either  unwilling 
or  unable  to  bear  his  share  of  the  expenses  of 
government  by  paying  a  revenue  tax  requir- 
ed of  all  persons  following  a  particular  busi- 
ness calling  has  any  constitutional  right  to 
engage  therein,  however  Innocent  and  legit- 
imate that  calling  may  be.  In  discussing 
this  feature  of  the  case,  our  object  has  been 
to  point  out  the  fact  that,  in  endeavoring 
to  ascertain  and  give  effect  to  tbe  legislative 
will,  we  are  free  to  adopt  that  construction 
of  the  act  of  1900  which  appears  most  like- 
ly to  be  in  accord  with  the  true  Intent  and 
purpose  of  the  General  Assembly,  rather  than 
one  wblcb,  though  based  upon  less  plaus- 
ible reasoning,  should  control,  were  we  tim- 
barrassed  by  being  constrained  to  follow  that 
cardinal  rule  of  construction  wblcb  contem- 
plates that,  whenever  possible,  a  statute 
should  be  so  construed  as  to  render  it  con- 
stitutional. 

Tbe  scheme  of  the  Legislature,  as  evi- 
denced by  tbe  provisions  of  the  general  tax 
act  of  1900,  seems  to  have  been  (1)  to  fix  tbe 
yearly  occupation  tax  to  be  paid  by  dealers 
in  "futures"  at  ^1,000;  (2)  to  provide  for  a 
record  disclosing  tbe  names  of  all  dealers 
lawfully  engaged  in  the  business,  to  the  end 
that  they  might  readily  be  known  and  distin- 
gulshed  from  sucb  persons  as  should  unlaw- 
fully embark  therein;  (3)  to  require  each 
dealer  who  registered  to  pay  In  advance  to 
tbe  tax  collector,  as  a  condition  precedent  to 
tbe  right  to  commence  business  operations, 
the  revenue  tax  Just  mentioned;  (4)  to  pro- 
vide a  punishment  for  every  person  who 
should  attempt  to  carry  on  business  without 
complying  with  tbe  requirements  of  tbe  stat- 
ute; and  (6)  to  enforce  by  criminal  process 
its  terms,  with  a  view  to  discouraging  any 
violation  thereof,  and  at  tbe  same  time  pro- 
tecting the  interests  of  both  the  state  and  all 
legitimate  dealers  by  exacting,  in  tbe  way  of 
a  fine,  a  double  tax  from  each  and  every  of- 
fender who  should  seek  to  evade  the  com- 
mon burden  which  all  such  dealers  were 
called  upon  to  bear.  It  was  in  that  act 
(section  4,  p.  27)  expressly  declared  that,  "be- 


Digitized  by 


Google 


882 


44  SOUTHEASTERN  REPORTEB. 


(Ga. 


fore  any  person"  should  "be  authorized  to 
carry  on  said  business,"  he  should  "go  be- 
fore the  ordinary  of  the  count?"  wherein  he 
proposed  "to  do  business,  and  pay  [the  stip- 
ulated occupation  tax]  to  the  tax-collector"; 
that  It  should  "be  the  duty  of  said  ordinary 
to  Immediately  notify  the  Comptroller-Gen- 
eral and  the  tax-collector";  and  that  "any 
person  falling  to  register  with  the  ordinary, 
or,  having  registered,  failing  to  pay  the  tax" 
required,  should  "be  liable  to  indictment  for 
misdemeanor,  and  on  conviction  [should]  be 
fined  not  less  than  double  the  tax,  or  be  Im- 
prisoned as  prescribed  by  section  1039  of  the 
volume  111  of  the  Code  of  1895,  or  both,  In 
the  discretion  of  the  court!"  The  act  also 
contained.  In  this  connection,  the  following 
provision:  "One  half  of  said  fine  shall  be 
applied  to  the  payment  of  the  tax,  and  the 
other  to  the  fund  of  fines  and  forfeitures  tor 
use  of  officers  of  court." 

It  was  earnestly  Insisted  by  counsel  tot 
the  defendants  In  error  that  the  General  As- 
sembly contemplated  that  every  dealer  In 
"futures,"  whether  lawfully  or  unlawfully 
engaging  In  business,  should  be  civilly  liable 
for  the  payment  of  the  tax  laid,  and  that  the 
punishment  prescribed  for  persons  failing  to 
comply  with  the  terms  of  the  statute  was 
Intended  as  a  mere  penalty,  to  be  Imposed 
irrespectively  of  whether  they  had  been  or 
might  be  required  by  civil  process  to  pay 
such  tax.  In  support  of  this  position,  coun- 
sel present  the  argument  that,  under  the  ex- 
press terms  of  the  act,  "there  is  to  be  an  in- 
dictment In  case  of  failure  to  register,  as 
well  as  for  failure  to  pay  the  tax,"  and  as 
"he  who  pays  and  does  not  register  Is  none 
the  less  guilty,"  it  is  not  to  be  presumed  the 
Legislature  intended  that  one  failing  to  com- 
ply with  his  civil  obligation  to  pay  should 
stand  upon  any  better  or  worse  footing  than 
another,  who,  like  himself,  had  failed  to 
register  before  commencing  business,  but  who 
had  subsequently  voluntarily  or  involunta- 
rily actually  paid  his  tax.  The  suggestion  is 
also  made  that  the  mandate  of  the  statute 
with  regard  to  the  application  to  be  made  of 
every  fine  imposed  by  the  court  really  affords 
no  aid  In  arriving  at  the  intention  of  the 
Legislature  respecting  a  delinquent's  liability 
under  civil  process,  for  that  mandate  must 
.  necessarily  prove  meaningless  and  impossible 
of  observance  in  many  cases,  since  "one  half 
of  said  flue"  cannot,  as  directed,  be  "applied 
to  the  payment  of  the  tax,"  if,  as  matter  of 
fact,  the  offender  paid  it  before  commencing 
business,  and  is  fined  for  his  failure  to  reg- 
ister. The  weakness  of  this  position  con- 
sists In  the  unwarranted  assumption  on  the 
part  of  counsel  that  there  can  arise,  in  the 
regular  order  of  things,  a  case  where  "the 
man  to  be  punished  may  have  paid  the  tax, 
only  failed  to  register."  The  Qeneral  As- 
sembly evidently  did  not,  and  could  not  rea- 
sonably be  expected  to,  anticipate  such  an 
emergency.  It  could  arise  in  one  of  two 
ways  only:    (1)  By  a  person  wishing  to  be- 


come a  dealer  by  ptirsuing  precisely  the  op- 
ttoslte  course  to  that  he  was  directed  to  fol- 
low, viz.,  by  first  having  audience  with  the 
tax  collector.  Instead  of  the  ordinary.  In  his 
quest  for  qualification  to  do  business;  and 
(2)  by  the  enforcement  of  a  tax  execution  is- 
sued against  him  by  the  tax  collector.  That 
our  lawmakers  did  not  provide  for  an  emer- 
gency of  this  kind,  when  directing  bow  fines 
should  be  applied,  tends  very  strongly  to  in- 
dicate that  they  did  not  contemplate  that 
such  an  emergency  should  be  brought  about 
by  the  Involuntary  payment  of  a  tax  fi.  fa. 
issuing  from  the  tax  collector's  office.  It 
was  contemplated  that  dealer^  should  first 
register,  then  pay— not  first  pay,  and  then 
register.  Otherwise  it  would  doubtless  have 
been  declared  to  be  the  duty  of  the  tax  col- 
lector "to  immediately  notify"  the  ordinary 
that  a  prospective  dealer  had  paid  the  re- 
quired tax.  Nor  was  it  anticipated  that  a 
tax  collector  should  demand  or  permit  pay- 
ment of  the  tax  until  after  the  requirement 
as  to  registering  had  been  complied  witli,  for 
to  do  so  would  be  to  give  countenance  to  a 
needless  departure  from  the  course  that  the 
Legislature  declared  should  be  pursued. 

After  carefully  considering  the  provisions 
of  the  general  tax  of  1900  in  the  light  of  prior 
legislation  with  regard  to  the  taxing  of -deal- 
ers in  "futures,"  we  have  reached  the  con- 
clusion that  the  legislative  intent,  as  express- 
ed in  that  act,  was  that  persons  who  should 
engage  In  buying  and  selling  those  specula- 
tive commodities  should  be  treated  as  belong- 
ing to  one  or  the  other  of  two  classes,  viz.. 
one  composed  of  authorized  dealers,  and  the 
other  of  Criminals.  Ho  far  as  we  can  gather 
from  the  language  employed  in  that  act,  no 
recognition  was  given  to  a  third  class,'  to  be 
known  and  regarded  as  delinquent  or  de- 
faulting taxpayers,.  In  the  absence  of  a  clear 
expression  of  legislative  will,  it  is  never  to 
be  assumed  that  the  members  of  a  legislative 
body  have  deemed  It  consistent  wltb  the 
dignity  of  a  sovereign  state  to  call  upon 
criminals  to  share  with  It  the  fruits  of  an 
illegal  enterprise  into  which  they  have  ven- 
tured. 

We  are  satisfied  that,  .In  passing  the  act 
now  under  consideration,  the  General  As- 
sembly hoped  the  severe  penalty  prescribed 
for  a  violation  of  its  terms  would,  if  of- 
fenders were  treated  as  criminals  and  prompt- 
ly brought  to  trial  and  conviction,  result  in 
deterring  others  from  seeking  to  evade  the 
tax,  and  thus  bring  about  a  state  of  affairs 
more  beneficial  to  the  public  interests  than 
could  be  expected  to  flow  from  a  statute  pro- 
viding for  a  mere  nominal  penalty,  and  cod- 
templatlng  that  the  tax  collector  should  pro- 
ceed to  enforce  by  civil  process  payment  of 
the  tax,  if  collectible.  The  legislators  might 
well  have  concluded  that  a  sheriff  armed  with 
a  bench  warrant  can  more  readily  find  the 
person  against  whom  it  is  directed  than  be 
can  discover  the  subject-matter  to  which  a  fi. 
fa.  placed  in  his   hands  refers  in  general 
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terms.  Taking  into  consideiatlon  that  tbe 
court  has  no  discretion  over  the  amount  of 
the  fine  to  be  Imposed;  that  it  must  be  "not 
less  than  double  the  tax,"  in  any  case  which 
calls  for  punishment  by  fine;  that  "one  half 
of  said  fine  shall  be  applied  to  tbe  payment 
of  the  tax";  and  that,  if  tbe  court  thinks 
proper,  the  ofTender  may  be  still  further  pun- 
ished by  imprisonment— we  think  it  far  from 
probable  that  tbe  General  Assembly  contem- 
plated that  after  the  full  i>enalty  had  been 
imposed  upon  an  ofCender,  and  he  had  served 
out  his  sentence,  paid  in  full  his  fine,  reform- 
ed, and  entered  upon  a  life  of  usefulness,  the 
sherlfF  should,  at  the  instance  of  the  tax  col- 
lector, enforce  payment  of  an  execution  Is- 
sued for  the  purpose  of  collecting  the  tax 
which  such  ofFender  had  neglected,  before 
commencing  business,  to  pay.  If  such  an  ex- 
ecution could,  at  any  time  before  conviction, 
lawfully  be  issued,  it  could  as  well  issue  aft- 
er conviction,  and  be  enforced  even  after  the 
death  of  the  offender,  if  it  and  a  sufficient 
estate  survived  him. 

The  expedient  of  requiring,  under  penalty, 
registry  with  the  ordinary  and  payment  in  ad- 
vance to  the  tax  collector  of  an  occupation 
tax  was  for  the  first  time  in  1881  resorted  to 
by  tSe  General  Assembly  of  this  state.  Acts 
1880-«1,  pp.  42,  4a.  Only  Uquor  dealers  came 
under  tbe  operation  of  this  new  scheme  for 
raising  revenue.  Subsequently  an  occupation 
tax  was  laid  upon  dealers  in  "futures,"  but 
they  were  not  required  to  register  or  to  pay 
in  advance,  nor  were  they  made  subject  to 
any  penalty  for  nonpayment  Acts  1882-83, 
pp.  34,  87.  Evidently  the  legislative  intent 
was  that  tbe  tax  imposed  upon  this  class  of 
dealers  should  be  enforced,  in  tbe  ordinary 
and  usual  way,  under  a  tax  fl.  fa.  issued  by 
the  tax  collector.  The  general  tax  act  for  the 
years  1885-86  provided  that  this  tax  should 
be  payable  at  the  time  of  commencing  busi- 
ness, though  no  change  In  the  mode  of  its 
collection  was  adopted.  Acts  1884-85,  pp. 
20,  24.  Nor  was  any  such  change  effected  by 
tbe  tax  act  for  the  years  1887  and  1888.  Acts 
1886,  pp.  14,  17,  19.  For  the  first  time  In 
1888  were  dealers  in  "futures"  required  to 
register  with  the  ordinary.  Failure  to  do  so 
was  made  a  misdemeanor,  punishable  by  a 
fine  of  "not  less  than  fifty  dollars,  nor  more 
than  two  hundred  dollars,"  but  no  penalty  for 
failure  to  pay  the  tax  before  commencing 
business  was  imposed.  Acts  1888,  pp.  19,  22, 
23.  However,  in  the  next  general  tax  act  it 
was  expressly  declared  (1)  that,  failure  to 
pay  the  tax  should  be  deemed  a  misdemeanor; 
(2)  that  the  punishment  for  such  failure 
should  be  a  fine  of  "not  less  than  double  the 
tax,"  or  imprisonment,  or  both,  In  the  discre- 
tion of  the  court;  and  (3)  that  "one  half  of 
said  fine  [should]  be  applied  to  the  payment 
of  tbe  tax."  Acts  1890-91,  vol  1,  pp.  35,  38, 
40.  This  new  plan  of  coercing  dealers  in 
"futures"  Into  paying  in  advance  the  occu- 
pation tax  imposed  ui)on  them  has  since  been 
adhered  to  by  tbe  General  Assembly  as  being 


best  In  accord  with  Its  policy  In  such  mat- 
tera  See  Acts  1892,  pp.  25,  27;  Acts  1894, 
pp.  21,  23;  Acts  1896,  pp.  25,  26;  Acts  1898, 
pp.  25,  27;  Acts  1900,  pp.  25,  27;  Acts  1902, 
pp.  23,  26. 

If  the  radical  change  In  policy  above  point- 
ed out  was  not  intended  to  have  tbe  effect  of 
introducing  a  new  and  exclusive  mode  of 
dealing  with  persons  embarking  in  business 
without  authority,  we  are  at  a  loss  to  per- 
ceive why  this  change  should  have  been  con- 
sidered either  necessary  or  expedient  Pre- 
sumably the  General  Assembly  concluded  to 
abandon  entirely  the  "credit  system,"  as  ap- 
plied to  dealers  In  "futures,"  by  requiring 
them  to  pay  in.  advance,  and  to  discounte- 
nance altogether,  by  regarding  and  punishing 
as  criminals,  all  persons  who  should  imlaw- 
fuUy  engage  in  the  business.  To  Intelligently 
and  faithfully  carry  Into  effect  this  scheme 
would  obviate  all  necessity  of  issuing  a  tax 
execution  against  anybody  who  dealt  in  "fu- 
tures."- No  one  lawfully  pursuing  bis  occu- 
pation could  possibly  owe  to  the  state  any 
business  tax.  Persons  violating  the  law 
should  be  promptly  arrested  and  called  upon 
to  settle  with  the  court,  and  not  with  the 
tax  collectoi'.  That  official  has  no  general 
authority  of  law,  and  should  not  be  expected, 
to  issue  a  fl.  fa.  designed  to  compel  payment 
of  an  occupation  tax  by  one  who  follows  the 
calling  of  a  professional  burglar,  or  that  of 
any  other  class  of  criminals— not  even  except- 
ing that  cla^s  of  criminals  who  commit  the 
offense  of  dealing  In  "futures"  contrary  to  tbe 
provisions  of  a  penal  statute. 

Counsel  for  the  defendants  in  error  cited 
and  relied  on  the  case  of  Hlght  v.  Fleming, 
74  Ga.  592,  as  sustaining  their  position  that 
a  tax  execution  could  lawfully  be  issued  by 
the  tax  collector,  despite  the  provisions  of  a 
statute  such  as  that  we  are  now  called  upon 
to  construe.  The  first  headnote  to  that  case 
reads  as  follows:  "A  tax  collector  Is  author- 
ized to  issue  an  execution  for  an  unpaid  liq- 
uor tax."  This  would  seem  to  indicate  that 
the  court.  In  passing  upon  that  case,  under- 
took to  consider,  in  all  of  its  aspects,  the 
question  whether  or  not  there  was  any  legal 
obstacle  In  the  way  of  issuing  such  an  execu- 
tion against  a  person  engaged  in  the  liquor 
traffic  who  had  failed  to  pay  the  revenue  tax 
Imposed  upon  that  business.  But  the  head- 
note,  being  prepared  by  the  reporter,  instead 
of  by  the  court.  Is  not  to  be  regarded  as  its 
official  utterance.  In  point  of  fact,  the  court 
did  not  undertake  to  deal  exhaustively  with 
that  question.  It  appears  from  the  bill  of 
exceptions  and  tbe  record  in  the  case,  which 
are  of  file  in  tbe  office  of  the  clerk  of  this 
cotirt,  that  tbe  objection  iirged  against  tbe 
Issuance  of  the  fl.  fa.  was  that  the  law  did 
not  contemplate  that  a  tax  collector  should 
issue  an  execution  to  collect  a  tax  Imposed 
upon  any  business  calling,  since  he  did  not 
have  before  him  the  proper  or  sufficient  data 
upon  which  to  rest  a  decision  as  to  the  lia- 
bility of  a  particular  person  to  pay  that  kind 


Digitized  by 


Google 


884 


41  SOUTHBASTBBN  REPORTEB. 


(6a. 


of  a  tax.  Wbat  this  court  really  ruled  was 
tbat  the  tax  collectors  were  the  o£SclaIa  des- 
ignated by  law  to  pass  upon  the  liability  of 
any  Individual  to  pay  any  given  occupation 
tax,  and  accordingly  had  full  power  to  issue 
against  him  an  execution  therefor,  If  satisfied 
he  was  subject  to,  but  had  not  paid,  the  same. 
Mr.  Justice  Blandford,  who  delivered  -  the 
opinion  of  the  court,  thus  summarily  dispos- 
ed of  the  point  relied  on  by  the  excepting 
party:  "The  plaintiff  in  error  insists  that  the 
tax  collector  had  no  authority  to  issue  an  ex- 
ecution for  the  liquor  tax,  but  we  think  sec- 
tion 886  of  the  Code  answers  this  objection." 
Tbat  section  contained  the  same  provisions 
as  ar^  now  embraced  in  our  present  Political 
Code  (PoL  Code  1805,  §  804),  which,  in  gen- 
eral terms,  declares  that  tax  collectors  are 
authorized  to  issue  executions  "for  nonpay- 
ment of  taxes  against  persons  who  are  not 
requited  to  pay  to  the  treasurer,  •  •  • 
as  soon  as  the  last  day  for  payment  has  ar- 
rived." The  construction  which  the  court 
in  that  case  placed  upon  this  language  entire- 
ly meets  with  our  approval,  and  we  are  con- 
tent to  follow  the  decision  which  was  actual- 
ly rendered,  though  we  cannot  regard  it  as 
having  any  controlling  influence  over  the  case 
in  hand. 

Our  attention  was  also  called  to  the  cast- 
of  Sasser  ▼.  Adklns,  108  Ca.  228,  33  S.  E. 
881,  wherein  it  appeared  that  a  tax  collector 
bad  Issued  against  Sasser  a  tax  fi.  fa.  for  a 
certain  amount  claimed  to  be  due  as.  "spe- 
cial state  taxes  for  selling  spirituous  liquors," 
and  that  Sasser  had  filed  an  affidavit  of  Il- 
legality to  such  fi.  fa.  In  the  brief  filed  In 
behalf  of  the  defendants  to  the  present  writ 
of  error,  their  counsel  very  candidly  con- 
cede, however,  that  "no  question  was  made 
in  tbat  case  as  to  the  right  of  the  tax  col- 
lector to  issue  the  fi.  fa."  There  are  other 
cases  appearing  In  our  Reports,  wherein  the 
authority  of  a  tax  collector  to  issue  execu- 
tions of  this  character  might,  perhaps,  have 
been  successfully  challenged,  but  was.  In 
point  of  fact,  not  even  questioned.  See  Shef- 
field V.  Board  of  Commissioners,  111  Ga.  1, 
36  S.  E.  302;  McCommocs'  Case,  supra;  and 
Stewart  v.  Kehrer,  115  Ga.  184,  41  S.  E.  680. 
They  should  have  no  weight  in  the  deter- 
mination of  the  question  with  which  we  are 
now  confronted,  and  upon  which  we  do  now 
undertake  to  expressly  and  definitely  rule. 

Judgment  reversed. 

SIMMONS,  0.  J.,  concurs.  LUMPKIN,  P. 
J.,  absent. 

CANDLER,  J.  I  concur  In  the  Judgment 
rendered,  as  does  also  the  Chief  Justice,  and 
agree  with  the  views  expressed  by  Mr.  Jus- 
tice FISH.  In  my  opinion,  the  General  As- 
sembly, in  order  to  prevent  persons  dealing 
In  the  business  of  a  stock  exchange  from 
Irlfilng  with  the  state  authorities,  intended 
to  provide,  as  the  exclusive  remedy  for  the 
collection  of  this  tax,  for  the  prosecution  in 


the  criminal  courts  of  those  who  should  de- 
fault in  Its  payment.  On  the  evidence  ap- 
I)earlng  in  this  record,  I  do  not  think  there 
would  be  any  doubt  about  the  conviction  of 
the  plaintiff  in  error  upon  a  criminal  prosecu- 
tion. The  facts  relied  upon  by  him  to  ex- 
cuse bis.  failure  to  pay  the  tax  furnish  no 
legal  defense  to  such  a  prosecution,  and  I 
am  satisfied  that  the  danger  of  a  fine  in  double 
the  amount  of  the  tax,  with  the  possibility  of 
a  jail  sentence,  or  sentenced  upon  public 
works,  or  all  three,  in  the  direction  of  the 
court,  will  go  far  toward  enforcing  the 
prompt  collection  of  this  tax.  Aa  a  rule, 
those  who  carry  on  this  class  of  business 
have  no  visible  property  upon  which  a  tax 
execution  could  be  levied.  The  Judges  who 
preside  over  the  criminal  courts  of  the  state, 
and  the  Jurors  who  pass  upon  the  facts  sub- 
mitted to  them,  can  be  relied  upon  to  do  their- 
duty,  keeping  in  view  the  fact  that  the  Gen- 
eral Assembly  has  placed  upon  them  the  bur- 
den of  collecting  such  taxes  from  those  who 
refuse  to  pay. 

COBB,  J.  (dissenting).  The  nsnal  and  rec- 
ognized method  for  the  collection  of  taxes 
due  the  state  is  by  an  execution  issued  by 
the  tax  collector  against  the  property  of  the 
taxpayer.  Pol.  Code,  !|  884,  94d  Qi);  Hlght 
T.  Fleming,  74  Ga.  502.  This  method  haa 
been  recognized  as  the  usual  one  by  the 
courts  of  this  state,  as  well  as  by  the  legis- 
lative and  executive  departments  of  the  gov- 
ernment, for  nearly  100  years.  See  Gledney 
T.  Deavors,  8  Ga.  479;  Hlght  ▼.  Flemhig, 
supra;  Singer  Mfg.  Co.  t.  Wright,  97  Ga. 
114,  25  S.  E  249;  Sasser  ▼.  Adklns,  108  Ga. 
228,  33  S.  E.  881;  Stewart  ▼.  Kehrer,  US  Oa. 
184;  Code  1863,  I  858  (5);  Code  1868,  |  8499; 
Code  1873,  I  886;  Code  1882,  i  886.  In  view 
of  this  fact,  whenever  the  General  Assembly 
provides  for  the  collection  of  taxes,  either 
upon  property,  or  of  specific  taxes  upon  oc- 
cupations, it  is  to  be  inferred  that  the  tax 
was  to  be  collected  in  the  usual  way  (tbat  Is, 
by  execution),  and  that,  if  any  other  method 
Is  provided,  it  Is  intended  to  be  merely  cu- 
mulative of  the  method  of  collecting  by  ex- 
ecution. So  well  established  Is  the  practice 
of  collecting  taxes  by  execution  against  the 
property  of  the  taxpayer,  that  the  substitu- 
tion of  any  other  method  as  the  exclusive 
method  must  result  from  express  enactment 
couched  in  unequivocal  words.  The  law- 
making power  of  the  state  may,  If  it  sees 
proper,  use  the  processes  of  the  criminal 
courts  to  aid  in  the  collection  of  Its  revenue. 
While  these  processes  are  effectual  as  aids  In 
the  collection  of  taxes  in  some  cases,  to  rely 
upon  them  entirely  would  imperil  the  col- 
lection of  the  revenue,  and  the  support  of  the 
government  would  be  dependent  upon  the 
uncertainties  of  verdicts  in  criminal  cases. 
The  state  has  the  power  to  look  exclusively 
to  such  a  system  for  the  collection  of  its  rev- 
enue, but  It  will  never  be  presumed  that  such 
was  the  intention  of  the  lawmaking  body. 
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unless  the  language  of  the  law  claimed  to 
bave  this  effect  Is  such  as  to  expressly  ex- 
clude the  method  of  collecting  by  execution. 
A.  system  which  Is  exclusively  dependent  up- 
on prosecutions  by  Indictment  of  the  delin- 
quent taxpayer  Is  so  opposed  to  common 
sense,  sound  business  principles,  and  a  wise 
public  policy,  that  it  will  not  be  presumed 
that  any  body  of  lawmakers  Intended  to 
leave  the  state  dependent  for  Its  revenue  for 
the  support  of  the  government  upon  the  on- 
certainties  of  such  a  system.  It  may  be 
that,  under  the  peculiar  language  of  the  tax 
act  under  consideration,  hardships  may  re- 
sult upon  the  taxpayer  who  has  failed  to 
comply  with  the  law;  but  it  is  better  that 
the  taxpayer  who  has  failed  to  comply 
with  the  law  after  having  had  abundant 
opportunity  to  do  so  should  suffer,  than  that 
the  public  should  suffer  by  giving  a  con- 
struction to  the  act  which  would  bring  about 
the  disastrous  consequences  which  would  In- 
evitably follow  from  the  state's  relying  for 
the  collection  of  its  revenue  upon  verdicts  In 
criminal  cases.  For  the  foregoing  reasons,  I 
am  compelled  to  dissent  from  the  Judgment 
rendered  in  the  present  case. 

I  am  authorized  by  Mr.  Justice  LAMAR  to 
say  that  he  concurs  In  the  views  above  pre- 
sented. 


ai8  oa.  vn 

DILLABD  T.  DILLABD. 
(Supreme  Conrt  of  Georgia.    May  30,  1908.) 

NOVATION— WHAT  CONSTITOTBB— NOTE— 
CONSIDERATION. 

1.  Where,  by  mutual  agreement,  a  note  was 
given  by  J.  to  A.,  the  latter  having  accepted 
the  former  as  a  substitute  for  his  original  debt- 
or, W.,  this  was  a  novation,  and  the  debt  from 
W.  to  A.  was  abrogated.  Ferst  v.  Bank,  86 
S.  B.  773,  HI  Ga.  232. 

2.  The  fact  that  it  subsequently  appeared  that 
the  note  was  for  an  amount  greater  than  W.'s 
indebtedness  to  A.  would  certainly  not  wholly 
defeat  a  recovery  thereon. 

3.  Where  there  had  been  a  novation  and  sub- 
stitution as  above  set  forth,  an  executory  agree- 
ment by  A.  to  surrender  this  note  and  take 
another  from  J.  for  the  correct  amount,  with  a 
provision  that  it  was  never  to  become  due  un- 
less W.  completed  a  contract  to  build  a  honse 
for  7.,  was  not  enforceable,  being  without  any 
benefit  or  consideration  moving  to  A.  It  was, 
therefore,  error  to  dismiss  the  certiorari  from 
a  judgment  that  A.  was  not  entitled  to  recover 
on  the  original  note.    Civ.  Code,  {{  8732,  8784. 

(Syllabus  by  the  Court) 

G^rror  from  Superior  Court,  Babun  County; 
K.   B.   Russell,  Judge. 

Action  by  A.  L.  Dlllard  against  H.  D.  DU- 
lard.  From  a  Judgment  dismissing  certiorari 
to  the  Judgment  for  defendant,  he  brings  er- 
ror.   Reversed. 

W.  S.  Paris,  for  plaintiff  in  error.  Jaa.  R. 
Grant,  for  defendant  In  error. 

LAMAR,  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  LUMPKIN,  P.  J., 
absent  on  account  of  sicluiess. 

1 1.  8m  Novation,  vol.  tl.  Cent  Dig.  |  (. 
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GRAPH CO.  V.  HARRIS  et  al. 

(Supreme  Court  of  Georgia.    June  3,  1903.) 

CONTRACT— ENFORCEMENT— PAROL  EVIDENCE 
-DEFENSES. 

1.  Where  one  enters  into  a  written  contract 
granting  to  a  telephone  and  telegraph  company 
the  right  to  construct  lines  of  telephone  and 
telegraph  over  property  which  he  owns  or  in 
which  he  has  an  interest,  it  is  error,  in  a  suit 
brought  by  the  company  to  enforce  the  con- 
tract, to  admit  parol  evidence  showing  that  it 
was  the  understanding  of  the  parties,  when  the 
contract  was  entered  mto,  that  the  contemplated 
line  of  telephone  and  telegraph  was  to  be  erect- 
ed along  a  specified  portion  of  property  owned 
by  the  other  party  to  the  contract. 

2.'Where  a  contract  contains  a  recital  of  the 
payment  of  one  dollar  as  its  consideration,  the 
contract  is  valid,  tiiough  the  sum  named  was 
not  actually  paid.  It  creates  an  obligation  to 
pay  ttiat  sum,  which  can  be  enforced  by  the 
other  party. 

3.  In  a  suit  brought  by  the  telephone  and 
telegraph  company  to  enforce  a  contract  of  the 
nature  indicated  in  the  first  headuote,  it  is  not 
competent  for  the  other  party  to  set  up  as  a 
reason  for  its  nonenforcement  that  he  was  not 
the  sole  owner  of  the  property;  his  alleged  co- 
owners  not  being  parties,  and  raising  no  objec- 
tion. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court.  Sumter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Action  by  the  Southern  Bell  Telephone  & 
Telegraph  Company  against  M.  C.  Harris  and 
another.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

Hooper  &  Dykes  and  Allen  Fort  8e  Sons, 
for  plaintiff  In  error.  J.  H.  Lumpkin,  for 
defendants  in  error. 

FISH,  J.  The  Southern  Bell  Telephone  & 
Telegraph  Company  applied  to  the  Judge  of 
the  superior  court  for  an  injunction  to  re- 
strain Mrs.  M.  C.  Harris  and  one  Bray,  al- 
leged to  be  her  agent,  from  Interfering  with 
the  plaintiff  In  the  erection  of  a  telephone 
and  telegraph  line  across  the  lands  of  the 
defendant  Mrs.  Harris,  ■  The  defendants  filed 
an  answer  in  the  nature  of  a  cross-bill,  deny- 
ing the  plaintiff's  right  to  an  injunction,  and 
praying  that,  it  be  enjoined  from  proceeding 
further  with  the  erection  of  the  telephone  and 
telegraph  line  described  in  its  petition.  On 
the  hearing  the  conrt  denied  the  injunction 
prayed  for  by  the  plaintiff,  and  granted  that 
asked  for  by  the  defendants.  The  plaintiff 
excepted. 

1.  The  nndisputed  evidence  showed  tliat 
the  defendant  Mrs.  Harris  entered  into  a  con- 
tract with  the  plaintiff,  of  which  the  follow- 
ing Is  a  copy:  "91.00.  Received  of  Southern 
Bell    Telephone    and    Telegraph    Company 

100  doll(w«,  in  consideration  of  which 

I  hereby  grant  unto  said  company,  its  suc- 
cessors and  assigns,  the  right,  privilege,  and 
authority  to  construct,  operate,  and  maintain 
its  lines  of  telephone  and  telegraph,  including 
the  necessary  poles  and  fixtures,  upon  and 
over  the  property  which  I  own,  or  in  which 
1  have  an  interest  in  the of coun- 
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ty  of  Sumter  and  state  of  Georgia,  and  along 
tbe  roads,  streets,  or  blghways  adjoining  the 
said  property;  said  sum  la  received  In  full 
payment  for  said  right,  and  the  right  to  trim 
and  cut  trees  along  said  line  necessary  to 
keep  tbe  wires  cleared  at  least  23  feet,  and 
the  further  right  to  erect  tbe  necessary  guy 
and  brace  poles,  and  attach  to  trees  the  nec- 
essary guy  wires.  It  is  agreed  that  the  cdm- 
pany  pay  all  damages  to  crops  In  construct- 
ing and  maintaining  said  line.  Witness  my 
hand  and  seal  this  26th  day  of  Nov.,  A.  D. 
1902,  at  Americus,  6a.  M.  C.  Harris  (Land- 
owner). Witness:  J.  H.  Cheney."  Mrs.  Har- 
ris offered  evidence  tending  to  show  that 
the  agent  of  the  plaintiff  who  induced  her  to 
sign  tbe  contract  represented  to  her  that  the 
telephone  and  telegraph  line  would  be  erect- 
ed along  or  near  to  a  public  road  which  trav- 
erses her  land,  and  that  she  signed  the  con- 
tract believing  this  representation  to  be  true, 
and  with  the  understanding  that  the  line 
would  be  BO  constructed.  The  plaintiff  ob- 
'  jected  to  tbe  Introduction  of  this  evidence 
on  the  ground  that  it  sought  to  vary  by  parol 
the  terms  of  the  written  contract  between  the 
parties.  The  overruling  of  this  objection  con- 
stitutes one  of  the  plaintiff's  assignments  of 
error.  We  think  this  objection  was  well  tak- 
en, and  should  have  been  sustained.  The 
familiar  rule  that  amblgnities  in  written  con- 
tracts may  be  explained  by  parol  evidence 
has  no  application  to  tbe  present  case.  Tbe 
written  contract  signed  by  Mrs.  Harris  was 
not  ambiguous.  The  mere  fact  that  it  did  not 
specify  the  particular  portion  of  the  land 
througb  or  across  which  the  line  was  to  be 
constructed  did  not  constitute  an  ambiguity, 
within  the  meaning  of  the  rule.  The  terms 
of  the  contract,  so  far  as  they  went,  were 
plain  and  unambiguous.  Under  the  contract, 
the  line  was  to  be  constmcted  upon  and  over 
the  property  which  Mrs.  Harris  owned,  or  in 
which  she  had  an  interest;  and  evidence 
which  sought  to  restrict  the  contract  to  a 
designated  portion  of  ,such  property,  thereby 
excluding  all  the  remainder  of  it,  certainly 
varied  the  terms  of  the  contract  This  point 
in  the  case  is  controlled,  in  principle,  by  tbe 
decision  in  Burcb  v.  Railroad '  C!o.,  80  6a. 
■JSii,  4  S.  B.  850.  In  that  case  Burch  agreed 
that,  if  the  survey  of  the  railroad  company 
should  run  through  his  lands,  he  would  give 
a  right  of  way  through  them  30  feet  In  width. 
On  the  trial  of  an  action  of  trespass  brought 
by  Burch  against  the  railroad  company,  the 
plaintiff  sought  to  prove  by  parol  that  the 
agreement  he  made  with  the  agent  of  the  com- 
pany was  that  It  might  come  through  his  land, 
but  must  come  along  a  certain  ditch.  The  tri- 
al court  rejected  this  testlmoiy  on  the  ground 
that  It  varied  the  written  contract  between 
tbe  parties,  and  this  ruling  was  afSrmed  by 
this  court  The  two  cases  are  not  distin- 
guishable upon  principle,  and  tbe  ruling 
made  in  the  Burch  Case  is  controlling  here. 
See,  also,  Lee  v.  Savannah  Ry.  Co.,  116  Ga. 
64,  41  S.  B.  246.    There  was  in  the  present 


case  no  prayer  for  a  reformation  of  the  con- 
tract nor  any  allegation  of  trand,  accident 
or  mistake.  This  being  so,  and  tli«  ruling 
of  tlie  trial  Judge  in  admitting  the  parol  evi- 
dence being  of  such  a  character  as.  to  influ- 
ence, if  not  control,  his  decision  in  granting 
an  injunction  at  the  instance  of  tbe  defend- 
ants, his  Judgment  in  so  doing  must  be  re- 
versed. 

2.  It  Is  said,  though,  that  the  Judge  could 
have  found  from  the  evidence  that  Mrs.  Har- 
ris never  received  any  consideration  for  tlie 
contract;  tliat  the  sum  stated  in  the  contract 
as  tbe  consideration  moving  her  to  execute 
it  was  never,  in  fact  paid  to  her,  and  she 
never  received  tbe  benefit  of  it  Granting 
that  this  Is  so,  this  would  not  make  the  con- 
tract a  nudum  i>actum,  and  for  this  reason 
unenforceable.  It  expresses  a  consideration 
of  $1,  and  the  payment  of  this  sum  may  be 
enforced  by  Mrs.  Elarrls.  The  contract  binds 
Mrs.  EUtrris  to  allow  the  use  of  her  land  in 
the  manner  therein  speclfled,  and  creates  a 
corresponding  obligation  on  tbe  part  of  the 
company  to  pay  tbe  sum-  named  as  the  con- 
sideration for  the  right  granted  it  Nathans 
V.  Arkwrlght,  66  Ga.  179.  See,  also,  Martin 
V.  White,  115  Ga.  868,  42  S.  B.  279.  Mere  In- 
adequacy of  consideration  would,  of  course, 
constitute  no  reason  for  disregarding  tbe  con- 
tract; and,  even  if  the  small  sum  stated  In 
the  contract  was  the  only  consideration 
which  moved  the  defendant  Mrs.  Harris  to 
execute  it  she  entered  into  It  -Tolantarlly, 
and  must  be  bound  by  its  terms.  Tbere  is 
no  suggestion  that  she  could  not  read,  or  that 
any  fraud  or  imposition  was  practiced  upon 
her.  She  accepted  at  her  peril  verbal  state- 
ments of  the  company's  agent  differing  from 
the  terms  of  her  contract  and  tbe  courts  are 
bound  to  enforce  tbe  written  contract  as 
made. 

3.  There  Is  some  slight  intimation  In  tbe 
defendants'  answer,  which  was  nsed  as  an 
afHdavIt  on  the  hearing,  that  Mrs.  Harris  is 
not  the  sole  owner  of  the  land  across  which 
the  plaintiff  is  building  its  telephone  and  tele- 
graph line.  The  allegations  with  reference  to 
this  matter  are,  however,  entirely  too  loose 
and  general  to  avail  the  defendants  anything, 
even  If  the  fact  that  the  defendant  Mrs.  Hai^ 
rls  did  not  have  the  entire  interest  In  the 
property  would  constitute  any  reason  for 
granting  an  injunction  at  her  Instance.  Tbe 
intimation  in  the  answer  is  that  her  children 
are  part  owners  of  the  property,  but  the  "chil- 
dren are  not  complaining.  Mrs.  Harris  de- 
fended the  plaintiff's  suit  and  prayed  for  an 
Injunction  in  her  individual  right  and  not  as 
the  representative  of  her  children,  and  they 
are  not  represented  in  court  by  a  guardian 
ad  litem  or  otherwise.  Mrs.  Harris  would 
clearly  be  estopped  to  deny  ownership  of 
land  which  she  claimed  to  own  when  tbe  con- 
tract was  made.  And  In  addition  to  this,  1  he 
contract  states  In  terms,  that  the  plaintiff 
shall  have  a  right  to  constmct  Its  line  over 
property  owned  by  Mrs.  Harris,  or  In  wtilcb 
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she  has  an  Interest  So  long,  therefore,  as 
the  children  do  not  complain,  It  does  not  lie 
In  her  mouth  to  set  ap  their  joint  ownership 
-with  her  as  a  reason  why  the  plaintiff  ought 
not  to  be  allowed  to  construct  its  line.  The 
court  erred  in  granting  the  injunction  prayed 
for  by  the  defendants,  but  ought  to  have 
granted  an  injunction  to  the  plalntifT,  re- 
straining the  defendants  from  interfering 
with  the  erection  of  its  telephone  and  tele- 
graph line  across  the  property  described  in 
the  petition. 
Judgment  reyersed  by  five  Justices. 


<53  W.  Va.  ElU) 

TAYLOB  COUNTY   COUBT  T.   HOI/T, 

Judge,  et  al. 

(Supreme  C!ourt  of  Appeals  of  West  Virginia. 

April  16,  1903.) 

JtJSTICB  or  THB  PEACB-JURISOICTION. 

I.  A  justice  of  the  peace  has  jurisdiction  to 
entertain  an  action  against  a  county  court  for 
the  recovery  of  money  due  on  contract,  when 
the  demand  may  be  sued  upon  as  provided  in 
section  1,  c.  30,  Code  18U9. 

BranaoD,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Application  by  the  county  court  of  Taylor 
county  for  a  writ  of  prohibition  to  John  H. 
Holt,  Judge,  and  WUiiam  Clark.  Writ  de- 
nied. 

G.  H.  A.  Kunst,  for  petitioner.  W.  B.  D. 
Dent,  for  respondents. 

McWHOETBB,  P.  This  is  a  rule  in  pro- 
hibition against  Hon.  John  Homer  Holt, 
judge,  and  the  circuit  court  of  Taylor  coun- 
ty, and  William  Clark,  against  the  enforce- 
n>cnt  of  payment  of  a  Judgment  rendered  by 
said  circuit  court,  on  appeal  from  the  judg- 
ment of  a  Justice,  against  the  county  court 
of  said  county  for  $36,  and  costs,  recovered 
as  the  balance  of  a  claim  for  $72  for  services 
rendered  under  contract  with  the  board  of 
health  of  said  county,  one-half  of  which 
claim  had  been  allowed  and  paid  by  the  said 
county  court.  It  appears  from  the  record 
that  the  account  was  filed  in  the  office  of 
the  clerk  of  said  county  court,  and  presented 
for  allowance  at  its  July  term,  1901,  and  $.36 
of  said  amount  was  allowed,  and  no  order 
made  as  to  the  remainder,  and  that  a  regular 
term  of  said  court  was  held  October,  1901, 
and  said  court  adjourned  without  allowing 
or  disallowing  said,  balance,  after  which  the 
claimant  brought  bis  action  thereon  before  a 
justice. 

The  question  presented  by  the  petition  In 
this  case  is  the  want  of  jurisdiction  of  a 
justice  of  the  peace  to  entertain  an  action  up- 
on said  claim,  and  Insisting  that  the  only 
remedy  the  claimant  had  was  by  writ  of 
mandamus  to  compel  its  payment  The  de- 
fendant William  Clark  filed  his  answer  and 
demurrer  to  the  rule,  and  praying  that  the 
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same  be  dismissed.  By  section  1,  c.  39,  Code 
1899,  "the  county  court  of  every  county  shall 
be  a  corporation  by  the  name  of  *The  County 

Court  of  County,'  by  which  name  it 

may  sue  and  be  sued,  plead  and  l>e  implead- 
ed, and  contract  and  be  contracted  with.". 
Const  art.  8,  |  1,  names  tbe  Justices  with 
those  to  whom  the  Judicial  power  of  the 
state  is  distributed,  and  section  28,  same  ar- 
ticle, provides:  "The  civil  jurisdicflon  of  the 
Justices  of  the  peace  shall  extend  to  actions 
of  assumpsit,  debt  detinue,  and  trover,  if 
the  amount  claimed,  exclusive  of  interest, 
does  not  exceed  three  hundred  dollars."  This 
provision  is  positive  and  unequivocal,  and 
absolutely  negatives  any  authority  to  the 
Legislature  to  regulate  or  restrict  such  juris- 
diction, and  it  means  that  justices  shall  have 
jurisdiction  of  all  actions  of  the  class  named 
against  all  parties  liable  to  be  sued.  This  is 
a  jurisdictloo  not  liable  to  be  taken  from 
justices,  by  statute  or  otherwise,  while  the 
Constitution  so  remains,  in  all  such  actions 
where  the  amount  claimed  Is  within  the  lim- 
it prescribed.  Tbe  same  section  contains  a 
provision  saying:  "The  Legislature  may  give 
to  Justices  such  additional  civil  Jurisdiction 
and  powers  within  their  respective  counties 
as  may  be  deemed  expedient  under  such 
regulations  and  restrictions  as  may  be  pre- 
scribed by  general  law,  except  that  in  suits 
to  recover  money  or  damages,  their  Juris- 
diction and  powers  shall  in  no  case  exceed 
three  hundred  dollars."  Here  is  power  given 
to  the  Legislature  to  give  additional  jurisdic- 
tion to  justices,  but  none  to  reduce  or  restrict 
that  granted  by  the  Constitution. 

It  is  contended  that  the  Legislature  has 
power  to  regulate  and  restrict  the  Jurisdic- 
tion of  Justices,  but  there  is  no  such  provi- 
sion in  the  Constitution,  not  even  by  impli- 
cation. The  regulations  and  restrictions  men- 
tioned apply  solely  to  the  additional  juris- 
diction and  powers  which  tbe  Legislature 
may  confer  on  Justices.  The  framers  of  the 
Constitution,  recognizing  the  fact  that  as  a 
rule  justices  are  not  learned  in  the  law,  wise- 
ly empowered  the  Legislature  to  provide  for 
appeals  from  Judgments  of  Justices  in  such 
manner  as  might  be  prescribed  by  law,  and 
properly  the  appeal  is  made  to  lie  as  a  mat- 
ter of  right 

It  Is  contended  that  tbe  proceeding  by 
mandamus  in  the  circuit  court,  provided  for 
in  section  43,  c.  39,  Code  1899,  is  an  exclusive 
proceeding  as  far  as  justices  are  concerned, 
depriving  them  of  the  Jurisdiction  given  them 
by  section  28  of  article  8  of  tbe  Constitution. 
As  we  have  seen,  this  cannot  be  done;  but,  if 
tills  construction  be  correct.  It  as  clearly 
ousts  tbe  circuit  court  of  jurisdiction  to  try 
any  action  of  assumpsit  or  debt  against  the 
county  court,  and  the  only  proceeding  re- 
maining against  such  county  court  on  any 
claim  or  demand  whatever,  however  small 
it  may  be,  is  by  writ  of  mandamus  under 
said  section  43,  c.  39;  and  this  would  force 
every  person  who  had  a  claim.  It  no  mora 
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than  $1,  against  the  county  court,  to  apply 
to  the  circuit  court  for  mandamus  to  enforce 
his  claim,  which  would  be  In  very  many 
cases  an  utter  denial  of  justice.  No  poor 
man,  having  a  small  claim,  however  just, 
ivonld  be  willing  to  risk  so  expensive  a  liti- 
gation as  he  would  find  that  In  the  circuit 
court  to  be,  and  would  probably  not  be  able, 
If  willing.  Such  requirements  would  be  un- 
reasonable, and  oppressive,  and  the  Legisla- 
ture never  contemplated  any  such  construc- 
tion of  section  43,  c.  39.  This  section,  how- 
ever, would  appear  to  give  Jurisdiction  to 
the  circuit  courts  by  mandamus  on  any  claim 
against  the  county  court,  without  reference 
to  the  amount  thereof,  which  jurisdiction  the 
ILieglslature  has  the  power  to  confer  under 
the  last  provision  of  section  12,  art  8,  of  the 
Constitution;  but  In  all  matters  Involving 
not  exceeding  .$300  the  justice  of  the  peace 
has  concurrent  jurisdiction  with  the  circuit 
court  to  try  the  legal  rights  of  the  parties  In 
respect  to  the  demand  or  claim  made  against 
the  county  court,  with  right  of  appeal  to  the 
circuit  court  as  In  any  other  case. 

It  is  contended  that  "It  is  against  public 
policy  to  permit  the  county  court  to  be  sued 
up  'Possum  Run  and  'Coon  Hollow,  before 
justices  in  the  country."  I  am  unable  to  see 
the  force  of  this  proposition.  Suit  cannot 
be  prosecuted  without  service  of  process, 
giving  ample  notice  to  the  defendant;  and, 
if  it  does  not  choose  to  be  represented  at  the 
hearing.  It  has  a  right,  after  judgment,  to 
take  It  by  appeal  to  the  circuit  court,  where 
the  matter  may  be  heard  at  the  courthouse, 
where  all  the  records  are  kept,,  and  the  rec- 
ord evidence.  If  any,  Is  at  hand.  This  court 
cannot  raise  the  question  of  public  policy,  or 
say  that  jurisdiction  conferred  by  the  Con- 
stitution or  statutes  on  any  officer  or  tribunal 
shall  not  be  exercised,  because  the  court  may 
doubt  the  wisdom  thereof.  It  is  enough  that 
it  is  so,  and  must  be  upheld  until  the  power 
which  conferred  the  Jurisdiction  shall  see  fit 
to  change  it.  Section  8,  c.  50,  Code  1899,  pro- 
vides that  "the  Jurisdiction  of  justices  with- 
in their  several  districts  and  counties  shall 
extend  to  all  civil  actions  for  the  recovery 
of  money  or  the  possession  of  property,  in- 
cluding actions  in  which  damages  are  claim- 
ed as  compensation  for  an  injury  or  wrong: 
provided  the  amount  of  money  or  damages  or 
the  value  of  the  property  claimed  does  not 
exceed  three  hundred  dollars,  exclusive  of 
interest  and  costs;  subject  nevertheless  to 
the  exceptions  hereinafter  contained."  The 
statute  then  proceeds  to  name  the  exceptions, 
and  actions  against  the  county  court  upon 
contract  are  not  included  In  any  of  the  ex- 
ceptions. Said  section  8  is  as  broad  as  the 
Constitution  in  that  regard,  extending  "to  ail 
civil  actions  for  the  recovery  of  money,"  sub- 
ject only  to  the  limitations  and  exceptions  ex- 
pressed. 

As  to  whether  the  proceeding  by  manda- 
mus is  exclusive  of  all  other  forms  of  action 
on  such  claims  and  demands,  as  applied  to 


the  circuit  courts,  Is  immaterial,  since  under 
the  rulings  of  this  court  such  pleadings  and 
proceedings  may  be  had  therein  "as  In  ordi- 
nary common-law  suits,  till  an  Issue  of  law 
or  fact  is  reached  and  tried."  Fisher  v.  City 
of  Charleston,  17  W.  Va.  605.  Contracts 
made  by  the  county  court  are  clearly  placed 
upon  the  same  footing  as  contracts  of  other 
corporations  or  individuals,  except,  when 
prosecuted  In  the  circuit  court,  It  may  t>e  by 
mandamus. 

The  justice  had  Jurisdiction,  and  the  writ 
must  be  denied. 

BRANNON,  J.  (dissenting).  I  am  not 
ready  to  say  that  a  county  may  be  sued  and 
compelled  to  attend  every  justice  on  its  con- 
iTacts.  A  county  court  Is  part  of  the  state 
government  The  state  can  allow  itself  or  a 
county  to  be  sued,  if  at  all,  only  in  the  man- 
ner and  form  and  In  the  court  it  chooses. 
Code  1809,  c.  39,  $  43,  exempts  county  prop- 
erty from  execution,  and  provides  the  writ 
of  mandamus  to  compel  It  to  pay  a  debt  It 
has  given  that  remedy.  I  contend  that  sncb 
is  the  only  remedy  for  reasons  given  in  Bat- 
liit  V.  County  Court,  83  W.  Va.  94,  10  S.  E. 
28;  Canby  v.  Board,  10  W.  Va.  93;  Johnson 
V.  Town  of  Alderson,  33  W.  Va.  473,  10  S.  E. 
815;  Thomas  v.  Town  of  Mason,  89  W.  Va. 
626,  20  S.  E.  580,  20  U  R.  A.  727. 

The  constitutional  provisions  as  to  juris- 
diction of  Justices  cited  by  Judge  MeWHOR- 
TBIR  are  simply  the  general  scheme  or  plan 
or  outline  of  Jurisdiction,  and  do  not  take 
away  the  well-known  power  of  the  Legisla- 
ture to  prescribe  particular  remedies  for  par- 
ticular grievances,  or  prescribe  tribunals  In 
which  they  shall  be  prosecuted.  Th6  fact 
that  "Judgment"  is  mentioned  in  said  statute 
does  not  import  that  there  may  be  suit  in  a 
justice's  court  or  elsewhere  on  "h  contract. 
Ordinary  action  to  get  a  judgment  may  bf 
brought  against  a  county  for  unliquidated 
damages,  as  In  tort;  but  not  on  contract 
That  must  be  by  mandamus. 

aoi  Va.  tst) 
TAYLOR  V.  FORBES*  ADM'X  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    June 
as,  1903.) 

LIMITATIONS— AGREEllENT  BT  QRANTEB  TO 
ASSUME  DEBT— nature:— PARTIES. 

1.  An  agreement  by  the  grantee  in  a  deed  to 
assume  an  outstanding  debt-is  a  simple  contract, 
and  not  a  specialty,  and  is  barred  In  three 
years. 

2.  In  a  snit  to  subject  land  to  the  payment 
of  liens  thereon,  the  heirs  of  a  deceased  co- 
owner  are  necessary  parties. 

Appeal  from  Corporation  Court  of  Roan- 
oke. 

Bill  by  the  West  End  Land  Company 
against  Martha  H.  Taylor  and  the  personal 
representative,  heirs,  and  devisees  of  L.  May 
Forbes.  Decree  dismissing  the  bill  as  to  all 
the  defendants  except  Martha  EL  Taylor, 
and  refusing  to  permit  her  to  file  a  bill  and 
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amended  bill  of  review,  and   she  appeals. 
Affirmed  In  part,  and  reversed  In  part. 

Scott  &  Staples,  A.  B.  Coleman,  and  B. 
Hamilton  Graves,  for  appellant.  Q.  A.  Mc- 
Hagh  and  J.  B.  Yonge,  for  appellees. 

BUCHANAN,  J.  C.  P.  Harrison  pnrcbased 
from  tbe  West  B^nd  Land  Company  of  Roan- 
oke City  two  lots,  paid  part  of  tbe  purchase 
price  in  casb,  and  executed  two  negotiable 
notes  for  tbe  residue,  each  for  $375,  dated  Sep- 
tember 23,  imX),  and  payable  respectively  in 
one  and  two  years  from  date.  On  the  2othof 
October  following,  Harrison  sold. and  convey- 
ed the  lots  to  Mrs.  Martha  H.  Taylor,  the  ap- 
pellant, and  Mrs.  L.  May  Forbes,  jointly, 
who  paid  tbe  purchase  price  in  cash,  except 
the  amount  of  tbe  two  notes  executed  by 
Harrison  to  the  land  company,  which  they 
assumed  to  pay.  Mrs.  Taylor  paid  her  half 
of  each  note.  To  collect  the  other  half  of  the 
notes  the  West  End  Land  Company  filed  its 
bill,  naming  as  .defendants  Mrs.  Taylor  and 
Mrs.  Forbes.  The  latter  having  died  after 
tbe  notes  matured  and  before  the  suit  was 
brought,  an  amended  bill  was  filed,  making 
defendants  thereto,  in  addition  to  Mrs.  Tay- 
lor, the  personal  representative,  heirs,  and 
devisees  of  Mrs.  Forbes,  and  the  trustee  In 
tbe  deed  of  trust  executed  by  Harrison  upon 
tbe  lots  to  secure  the  payment  of  the  notes 
which  he  had  executed  to  the  land  company, 
and  whose  payment  bad  been  assumed  by 
Mrs.  Taylor  and  Mrs.  Forbes. 

Tbe  personal  representative  of  Mrs.  Forbes 
filed  a  plea,  in  which  she  alleged  that  the 
right  of  action  bad  accrue(^  more  than  three 
years  prior  to  the  institution  of  the  suit; 
and,  upon  a  hearing  of  the  cause  upon  tbe 
supplemental  bill,  the  papers  formerly .  read, 
and  tbe  plea  of  tbe  statute  of  limitations, 
and  replication  thereto,  tbe  plea  was  sus- 
tained, and  the  suit  dismissed  as  to  the  per- 
sonal representative,  heirs,  and  devisees  of 
Mrs.  Forbes.  From  that  decree,  and  a  de- 
cree refusing  to  permit  Mrs.  Taylor  to  file  a 
bill  and  an  amended  bill  of  review,  this  ap- 
peal was  granted. 

Tbe  first  error  assigned  is  that  the  court 
erred  In  holding  that  that  portion  of  the  pur- 
chase price  of  the  lots  for  which  Mrs.  Forbes 
was  personally  liable,  and  unpaid,  was  bar- 
red by  the  statute  of  limitations. 

There  Is  no  question  that  more  than  three 
years  had  elapsed  from  the  maturity  of  the 
purchase-money  notes,  before  the  amended 
bill  was  filed,  if  the  time  between  tbe  death 
of  Mrs.  Forbes  and  the  filing  of  the  amended 
bill  is  counted.  This  period,  it  was  claimed 
in  the  petition  for  appeal,  should  be  exclud- 
ed, in  ascertaining  tbe  time  during  which  the 
statute  had  been  running.  Tliat  claim  was 
abandoned  in  argument. 

The  contention  of  the  appellant  Is  that  tbe 
statute  of  limitations  applicable  to  tbe  case 
Is  ten  years,  and  not  three,  as  the  trial  court 
held. 


Tbe  determination  of  that  question  de- 
pends upon  the  character  of  tbe  contract  by 
which  Mrs.  Taylor  and  Mrs.  Forbes  assumed 
the  payment  of  the  notes  in  suit  Tbe  deed 
by  which  Harrison  conveyed  the  lots  to  Mrs. 
Taylor  and  Mrs.  Forbes  states  that  the  par- 
ties of  the  second  part  assume,  and  cove- 
nant to  pay  off  and  discharge,  the  said  notes. 
Neither  Mrs.  Taylor  nor  Mrs.  Forbes  signed 
the  deed,  but  they  accepted  It  and  took  poB- 
session  of  tbe  lots  under  it 

The  authorities  are  agreed  that  by  accept- 
ing a  deed  like  the  one  under  consideration, 
the  grantee  becomes  liable  to  perform  any 
promise  or  undertaking  therein  Imposed  up- 
on him,  but  they  are  In  conflict  as  to  the 
character  of  the  undertaking. 

It  is  held  In  some  of  the  states  that  an 
agreement  of  the  grantee  In  a  deed  signed 
and  sealed  by  the  grantor  only  is  in  the  na- 
ture of  a  covenant  under  seal,  and  conse- 
quently a  specialty.  In  others  it  is  held  that 
such  at>  agreement  is  In  the  nature  of  an  as- 
sumpsit or  Implied  contract  arising  from  the 
acceptance  of  the  deed,  and  consequently  a 
simple  contract 

Counsel  have  not  cited,  nor  have  we  found 
in  our  investigation,  any  decision  of  this 
court  in  which  tliat  question  was  considered 
and  passed  upon.  That  such  an  agreement 
is  not  a  specialty  or  contract  under  seal,  and 
that  an  action  of  covenant  will  not  lie  upon 
it  at  common  law.  Is  the  accepted  doctrine  in 
this  state,  as  we  understand  It 

Mr.  Conway  Robinson,  a  text-writer  of  the 
highest  authority  upon  common-law  pleading 
and  practice  in  this  state,  was  of  this  opin- 
ion. In  his  New  Practice,  vol.  8,  p.  362-3, 
he  says:  "Of  the  action  of  covenant  It  was 
said  by  Abbott,  C.  X,  that  'it  cannot  be 
maintained,  except  against  a  person  who  by 
himself,  or  some  other  persons  acting  In  bis 
behalf,  has  executed  a  deed  under  seal,  or 
who  (under  some  very  peculiar  circumstan- 
ces, such  as  is  maintained  in  Co.  Lit  231a) 
has  by  deed  agreed  to  do  a  certain  thing.' 
Burnett  v.  Lynch,  5  Barn.  &  Cress.  589,  12 
Eing.  Com.  Law,  331.  It  would,  however,  be 
a  mistake  to  suppose  that  an  action  of  cove- 
nant can  be  maintained  against  the  grantee 
in  a  deed  poll  under  any  circumstances,  or 
against  any  one  else  who  had  not  sealed  it. 
Lock  V.  Wright  Str.  671;  Maule  v.  Weaver, 
7  Bair,  331.  For  In  the  case  obscurely  stat- 
ed In  Ca  Lit  231a,  the  form  of  action  proves 
to  be  a  debt,  and  not  covenant.  This  has 
been  ascertained  by  Mr.  Piatt,  on  reference 
to  the  Year  Book  38  Ed.  Ill,  8a,  from  which 
the  case  ia  extracted.  The  case  in  the  Year 
Book  3  H.  VI,  c.  26h,  referred  to  In  Co.  Lit, 
Mr.  Piatt  states,  also  was  an  action  of  debt 
and  related  to  the  defeasance  of  an  obliga- 
tion. Piatt  on  Cov.  12,  13.  Covenant  then, 
win  He  only  where  the  Instrument  Is  ac- 
tually signed  and  sealed  by  the  party,  or  by 
his  authority." 

This  view  is  sustained  by  tbe  decisions  of 
courts  of  the  highest  authority. 
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In  Pike  ▼.  Brown,  7  Cash.  133,  Chief  Jus- 
tice Shaw  said:  "The  principle  Is  well  set- 
tled that  where  one  hy  deed  poll  grants  land 
and  conveys  any  right,  title,  or  Interest  in 
real  estate  to  another,  and  where  there  is  any 
money  to  be  paid  by  the  grantee  to  the  gran- 
tor, or  any  other  debt  or  duty  to  be  perform- 
ed by  the  grantee  to  the  grantor,  or  for  his 
use  or  benefit,  and  the  grantee  accepts  the 
deed  and  enters  on  the  estate,  the  grantee 
becomes  bound  to  make  such  payment  or 
perform  such  duty,  and,  not  having  sealed  the 
Instrument,  Is  not  bound  by  it  as  a  deed;  but. 
It  being  a  duty,  the  law  Implies  a  promise 
to  perform  it,  upon  which  promise,  in  case  of 
failure,  assumpsit  will  He." 

The  Supreme  Court  of  Pennsylvania,  in 
Maule  y.  Weaver,  7  Pa.  S29,  In  an  opinion  de- 
liver^ by  Chief  Justice  Olbson,  held  that 
covenant  would  not  lie  against  a  grantee  in 
a  deed  poll  under  any  circumstances,  or 
against  any  one  else  who  had  not  sealed  it 

In  Wlllard  v.  Wood,  164  U.  S.  502,  17  Sup. 
Ct.  176,  41  L.  Ed.  531,  the  Supreme  Court  of 
the  United  States  (Chief  Justice  Fuller  speak- 
ing for  the  court)  held  that  the  grantee's  lia- 
bility by  reason  of  bis  acceptance  of  a  deed, 
without  executing  it,  containing  a  covenant' 
on  his  part  to  assume  a  mortgage  on  the 
premises  conveyed,  was  a  simple  contract, 
not  a  specialty,  and  subject  to  the  statute  of 
limitations  applicable  to  simple  contracts. 

To  the  same  etTect  is  the  decision  of  the 
Supreme  Court  of  West  Virginia  in  W.  Va., 
etc.,  R.  Co.  v.  Mclntire,  44  W.  Va.  210,  216, 
217,  28  S.  B.  696.  The  syllabus  In  the  case  on 
that  point  states  exactly  the  opposite  of  what 
the  court  decided. 

We  are  of  opinion  that  the  agreement  of 
Mrs.  Taylor  and  Mrs.  Forbes  was  a  simple 
contract,  not  a  specialty,  and  that  the  court 
did  not  err  In  sustaining  the  plea  of  the  stat- 
ute of  limitations,  but  It  did  err  In  dlsmistT- 
ing  the  cause  as  to  the  personal  representa- 
tive, heirs,  and  devisees  of  Mrs.  Forbes.  One 
of  the  objects  of  the  amended  bill  was  to 
subject  the  lots  purchased  by  Mrs.  Forbes 
and  Mrs.  Taylor  to  the  payment  of  the  notes 
sued  on.  They  or  their  representatives  were 
necessary  parties  to  the  suit 

The  court  by  its  decree  of  the  May  term, 
1902,  passed  upon  no  question  in  the  case,  ex- 
cept the  plea  of  the  statnte  of  limitations  set 
up  by  the  personal  representative  of  Mrs. 
Forbes.  The  determination  of  that  question 
did  not  adjudicate  or  affect  any  question  be- 
tween Mrs.  Taylor  and  Mrs.  Forbes'  estate 
growing  out  of  the  purchase  of  the  lota  for 
which  the  notes  sued  on  were  given. 

That  decree  was  not  a  final  decree  as  to  the 
appellant.  She  still  had  the  right,  under  sec- 
tion 3275  of  the  Code  of  1887,  to  file  an  an- 
swer, and,  bnt  for  the  dismissal  of  the  snlt 
as  to  Mrs.  Forbes'  representatives,  cooIA 
have  made  all  the  defenses  and  assoted  all 
the  rights  she  could  have  made  and  asserted 
if  that  decree  had  not  been  made.  When  that 
decree  is  corrected  in  that  respect,  as  we 


have  seen  it  must  be,  she  is  in  no  way  preju- 
diced by  It 

Having  reached  that  conclusion,  it  la  im- 
necessary  to  consider  the  assignments  of  er- 
ror as  to  the  refusal  of  the  court  to  permit 
the  appellant  to  file  her  bill  and  amended  bill 
of  review  to  set  aside  that  decree. 

The  decree  of  the  May  term,  1902,  most  be 
reversed  in  so  far  as  it  dismissed  the  bllt 
against  the  personal  representative,  heirs,  and 
devisees  of  Mrs.  Forbes,  and  affirmed  in  oth- 
er respects,  and  the  cause  remanded  to  the 
corporation  court  to  be  further  proceeded  with 
In  accordance  with  law,  and  not  in  conflict 
with  the  views  expressed  In  this  opinion. 


aOl  Va.  644) 

PRICE  T.  CROZIEB. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

26,  1903.) 

INDBMNITT     BOND  —  MISAPPROPRIATION      OF 
FUNDS— MEASURE  OF  RECOVERY— CON- 
STRUCTION  OP  BOND. 

1.  Two  persons  purchased  land.  One  of  them 
delivered  to  the  other  a  sum  sufficient  to  dia- 
cbarse  one-half  of  the  last  installmeat  of  the 
purchase  money,  which  the  latter  misappropriat- 
ed to  his  own  use.  The  land  was  sold  for  non- 
payment, and  at  the  sale  brought  an  amount 
much  less  than  the  sum  delivered  to  the  de- 
faulting purchaser,  who  had  given  a  bond  to 
indemnify  the  other  purchaser  against  lossu 
Seld,  that  the  measure  of  recovery  on  the  bond 
was  the  amount  placed  in  the  hands  of  the  de- 
faulting purchaser,  and  not  one-half  the  value 
of  the  laud,  as  determined  by  the  sale. 

2.  The  l)ond  given  by  the  defaulting  purchaser 
recited,  "To  indemnify  and  save  harmless  the 
said  [other  purchaser]  from  an;  and  all  loss 
of  every  kind  and  description  which  he  may 
sustain  on  account  of  the  failure  of  the  said 
[defaulting  purchaser]  to  pay  to  [the  vendor] 
the  amount  paid  to  him,"  etc.  Held  to  expressly 
cover  the  money  paid  to  the  defaulting  pur- 
chaser by  the  other  purchaser. 

Keith,  P.,  disseutlng. 

Appeal  from  Circuit  Oourt  of  City  of  Bo- 
anoke. 

Action  on  an  Indenmity  bond  by  H.  C 
Price  against  T.  W.  Orozier.  Judgment  for 
defendant     Plaintiff  appeals.     Reversed. 

Scott  ft  Staples,  for  appellant  B.  ft  M. 
Griflln,  for  appellee. 

HARRISON,  J.  It  appears  that  the  appel- 
lee, T.  W.  Ctozlar,  bought  from  the  Exchao^ 
Building  ft  Investment  Company  three  lots 
(Nos.  19,  20,  and  21),  at  the  price  of  $1,000 
each,  aggregating  $8,000.  Of  this  sum  $1,- 
000  was  paid  In  cash,  and  the  lots  were  con- 
veyed to  Crozler,  who  executed  a  contempo- 
raneous deed  of  trust  to  secure  the  two  de- 
ferred payments  of  $1,000  each.  It  further 
appears  that  this  purchase  was  made  for  the 
joint  and  equal  benefit  of  the  appellant  H. 
0.  Price,  and  the  appellee.  It  further  ap- 
pears that,  when  the  last  deferred  Install- 
ment of  $1,000  became  due,  each  of  the  par- 
ties had  contributed  his  full  share  of  the 
purchase  money  theretofore  paid;  and  the 
appellant  then  placed  in  the   hands  of  the 
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appellee  $577.34— one  liaU  of  the  last  oot- 
Btazidlng  payment,  Including  Interest— with 
tbe  understanding  that  appellee  would  supply 
tlie  remaining  half,  and  pay  the  whole  to 
the  E!xchange  Building  &  Investment .  Com- 
pany in  discharge  of  their  entire  obligation. 
Subsequently  appellant  discovered  that  ap- 
pellee had  made  default,  and  had  not  paid 
oft  the  last  deferred  payment,  but  had  ap- 
propriated to  his  own  use  the  ^77.34  paid 
him  by  appellant  in  discharge  of  the  entire 
balance  due  from  him  on  account  of  the  Joint 
purchase.  Thereupon  appellant  obtained 
from  appellee  a,  bond  for  $1,300,  with  col- 
lateral conditions  to  indemnify  him  against 
loss,  and  secured  the  same  upon  the  undivid- 
ed half  interest  of  Mary  A.  Crozier,  tbe  wife 
of  appellee,  In  a  lot  owned  Jointly  by  her 
with  appellant  and  his  brother  G.  W.  Price. 
Subsequently  to  this  transaction,  appellee, 
having  procured  from  the  Eizchange  Build- 
ing &  Investment  Oompany  a  release  of  their 
deed  of  trust  as  to  lot  No.  10,  conveyed  that 
lot  to  appellant  in  Jtart  discharge  of  his  ob- 
ligation under  the  bond  of  indemnity.  This 
left  appellant  still  entitled  to  one-half  of  an- 
other lot,  the  title  to  which  still  remained  in 
appellee.  The  balance  of  the  purchase  mon- 
ey due  the  Eixchange  Building  &  Investment 
Company  remaining  unpaid,  that  company 
proceeded  to  foreclose  its  deed  of  trust  on 
lots  Nos.  20  and  21  by  a  sale,  at  which  those 
two  lots  brought  $15  each. 

Upon  this  state  of  facts,  the  bill  in  thla 
case  was  filed  by  appellant  for  a.  partitl<m 
of  tbe  lot  owned  Jolntiy  by  Mary  A.  Oroder, 
O.  W.  Price,  and  himself,  and  for  the  en- 
forcement of  his  deed  of  trust  upon  the  un- 
divided half  Interest  of  Mary  A.  OTozler, 
securing  the  bond  of  indemnity.  The  demur- 
rer to  the  bill  was  properly  overruled.  Code 
1887,  I  2562,  as  amended  by  act  passed  Feb- 
ruary 23,  1888  (Acts  1897-88,  p.  488,  c.  452). 

Tbe  commissioner  to  whom  the  cause  was 
referred  reported  that  the  lot  was  not  sus- 
ceptible of  division  in  kind,  and  found  the 
facts  already  stated  with  respect  to  the  lien 
on  the  interest  of  Mary  A.  Crozier,  leaving 
the  court  to  determine  tbe  amount  appellant 
was  entitled  to  recover  under  and  by  virtue 
of  tbe  bond  of  indemnity  in  question.  The 
circuit  court  held  that  $7.60  (one-half  tbe 
price  that  one  of  the  lots  brought  at  tbe  sale 
under  the  EiXChange  Building  &  Investment 
Company  deed  of  trust)  was  tbe  measure  of 
damage  sustained  by  appellant,  and  all  that 
was  secured  to  him  by  virtue  of  the  indemni- 
fying bond.  From  this  decree  tbe  present 
appeal  was  taken. 

We  are  of  opinion  that  appellant  la  clear- 
ly entitied,  under  tbe  facts  stated,  to  re- 
cover from  Ct-ozier  the  $500,  and  its  interest, 
which  had  been  placed  in  bis  hands.  The 
last  deferred  payment  was  due  September 
18,  1892— $500  and  Interest  by  appellant,  and 
$500  and  interest  by  appellee.  Appellant 
paid  the  $500  and  interest  due  from  him  to 
appellee,   with   tbe   understanding  that  tbe 


remaining  $500  and  interest  would  be  sup- 
plied by  appellee,  and  the  vrhole  balance  due 
the  investment  company  paid.  When  appel- 
lant placed  this  $500  and  interest  in  tbe 
bands  of  appellee,  he  was  then  entitled  to  a 
clear  titie  from  appellee  to  one  lot  and  a 
half.  He  got  titie  to  one  lot  By  the  de- 
fault of  appellee,  the  half  of  the  lot  to  which 
he  was  entitied  has  been  swept  away,  while 
his  defaulting  co-purchaser  retains  in  his 
hands  the  $500  and  interest,  which  would 
have  secured  to  appellant  his  land  if  It  bad 
been  properly  applied.  Appellee  now  pro- 
poses to  make  amends  for  bis  default  by 
saying  to  appellant,  "The  lot  for  'which  we 
agreed  to  pay  $1,000,  and  for  which  you  paid 
me  your  half,  was  in  fact  only  worth  $15; 
and  therefore  I  will  keep  your  $500,  and  not 
pay  for  the  lot,  and  return  you  $7.50,  the 
real  value  of  one-half  tbe  lot."  The  state- 
ment of  tbe  proposition  demonstrates  its 
weakness,  and  shows  how  unreasonable  and 
fallacious  such  a  contention  Is.  It  was  tbe 
obligation  and  duty  of  appellee,  who  occupied 
a  relation  of  trust  with  respect  to  this  trans- 
action, to  make  appellant  a  clear  title  to  his 
interest  In  tbe  lots;  and  having  failed,  by 
reason'  of  his  own  default,  to  do  so,  he  must 
return  to  appellant  the  $500  and  interest 
which  'vras  placed  in  his  hands  to  pay  for 
the  land  that  appellant  has  failed  to  get. 

The  appellee  being  indebted  to  appellant, 
as  we  have  seen,  lu  tbe  sum  of  $500  and  in- 
terest, tbe  only  remaining  question  is  wheth- 
er or  not  that  sum  has  been  secured  by  the' 
bond  of  Indemnity  and  deed  of  trust  upou  the 
undivided  half  interest  of  Mary  A.  Crozier 
in  the  lot,  tbe  sale  of  which  is  sought  in 
this  suit 

A  casual  reading  of  tbe  bond  is  sufficient 
to  show  that  the  $500  and  interest  due  to  ap- 
pellant is  secured  thereby  in  express  terms. 

After  setting  forth  the  purchase  of  the 
lots,  the  payments  made  by  each.  Including 
tbe  $500  and  interest  paid  by  appellant  in 
discharge  of  his  half  of  the  last  deferred  In- 
stallment of  purchase  money,  and  acknowl- 
edging the  default  of  appellee  with  respect 
to  that  sum,  the  bond  proceeds  as  follows: 
"To  Indemnify  and  save  harmless  the  said 
H.  C.  Price  from  any  and  all  loss  of  every 
kind  and  description  which  he  may  sus- 
tain on  account  of  the  failure  of  the  said  T. 
W.  Crozier  to  pay  to  the  Exchange  Building 
ft  Investment  Company  the  amount  paid  to 
him  by  H.  O.  Price,  and  tbe  failure  of  the 
said  T.  W.  Crozier  to  pay  that  portion  of 
the  last  deferred  payment  which  was  due 
by  bim  on  the  due  day  of  the  same."  The 
bond  refers  to  but  one  transaction;  that  is 
tbe  purchase  from  tbe  investment  company 
of  lots  Nos.  19,  20,  and  21.  It  recognizes 
tbe  obligation  of  appellee  to  make  good  to 
appellant  the  $500  and  Interest  In  question, 
and  declares  a  trust  in  his  favor,  the  pur- 
pose of  which  Is  a  restoration  of  that  sum 
in  the  event  tbe  lots  are  sold  by  tbe  invest- 
ment company.     It  follows  from  what  has 
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oeen  said  that  the  appellant,  H.  C.  Price, 
M  entitled  to  recover,  under  and  by  Tlrtue 
of  the  bond  of  indemnity,  and  deed  of  trust 
given  to  secure  the  same,  the  sum  of  $500, 
with  interest  from  the  date  of  its  payment  to 
appellee,  as  the  measure  of  damage  he  has 
sustained  by  reason  of  the  default  of  the  ap- 
pellee In  falling  to  pay  oS  the  last  deferred 
Installment  of  purchase  money  due  to  the 
Exchange  Building  &  Investment  Company. 
For  these  reasons,  the  decree  complained 
of  must  be  reversed,  a''id  the  cause  remanded 
to  the  circuit  court,  to  be  there  proceeded 
vrith  in  conformity  with  the  views  expressed 
in  this  opinion. 

BUCHANAN,  J.,  absent    KEITH,  P.,  dis- 
senting as  to  the  liability  of  Mrs.  Orozier. 


aOl  Va.  «2) 

BRISTOL  BELT  LINE  RT.   CO.  v.  BUI#- 
LOOK  ELECTRIC  MFG.  CO. 

(Supremje  Court  of  Appeals  of  Virginia.    June 
25,  1903.) 

CONTRACT  OF  SALB— BREACH— DAMAQKS— 
LOSS  OP  PROFITS— CERTAINTY.  . 

1.  On  the  issue  as  to  the  amount  of  profits 
lost  by  defendant,  au  electric  railway  company, 
by  reason  of  plaintiffs  delay  in  furnishing  cer- 
tain machinery  purchased  for  it,  resulting  in  a 
suspension  of  tratUc  by  defendant  for  seTerai 
weeks,  defendant  stiowed  the  number  of  fares 
received  by  it  on  five  consecutive  days  imme- 
diately preceding  the  suspension,  and  on  eight 
consecutive  days  foliowing  the  resumption  of 
operations.  It  also  showed  its  bill  for  fuel, 
and  an  estimate  of  ttie  cost  of  the  slcilled  labor 
employed.  No  otlier  of  the  running  expenses 
were  shown.  Held,  that  the  amount  of  profits 
lost  was  not  proven  with  sufficient  certainty  to 
waiTsnt  a  recovery. 

Error  to  Corporation  Court  of  Bristol. 

Action  by  the  Bnllock  Electric  Manufactur- 
ing Company  against  the  Bristol  Belt  Line 
Railway  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

Oartin  &  Haynes,  Roberts  &  Roberts,  and 
J.  H.  Winston,  for  plaintiff  In  error.  Bullit, 
Kelly  &  Hull,  for  defendant  in  error. 


KEITH,  P.  The  Bristol  Belt  Line  Rail- 
way Company  purchased  of  the  Bullock  Elec- 
tric Manufacturing  Company  a  standard  Bul- 
lock railway  generator,  and  certain  other 
electrical  appliances,  to  be  used  upon  its  line 
of  railway  In  the  city  of  Bristol.  The  terms 
of  the  purchase  are  stated  in  a  letter  from 
Lnzier,  district  manager  of  the  Bullock  Com- 
pany, to  Dulaney,  vice  president  of  the  Belt 
Line  Company,  dated  New  York,  March  2, 
1901.  After  describing  the  machine  which 
was  to  be  furnished,  the  letter  continues: 

"We  expect  to  make  shipment  of  this  gen- 
erator within  fifteen  days,  and  will  ship  it 
via  L.  &  N.  and  Southwestern  R.  R. 

"We  will  deliver  the  above,  f.  o.  b.,  Cin- 
cinnati, for  the  sum  of  one  thousand  seven 
hundred  and  twenty  dollars  ($1,720). 


"Terms. 

"00  per  cent  by  sight  draft  attached  to 
B-L. 

"Balance  by  four  (4)  months'  note  tiearing 
Interest,  with  acceptable  endorsement 

"We  wish  to  thank  you  for  having  pla- 
ced this  order  with  us,  and  beg  to  advise  yon 
that  the  same  will  receive  our  very  best  at- 
tentUm.    Yours  very  truly, 

"Bullock  Electric  Mfg.  Co. 
"Robert  T.  Lozler,  District  Manager. 
**Tbe  above  proposition  is  hereby  accepted 
this  day  of  May  2,  1901. 

"B.  L.  Dulaney,  V.  P., 
"Bristol  Belt  Line  Ry.  Oo." 

At  the  foot  of  the  letter  head  upon  which 
the  foregoing  was  written,  the  following  ap- 
pears In  red  ink: 

"All  contracts  subject  to  strikes  and  other 
delays  beyond  our  control." 

From  causes  which  need  not  be  mention- 
ed, there  was  considerable  delay  in  shipping 
the  machinery  ordered,  and  it  was  not  ac- 
tually put  on  board  the  cars  until  June  13th, 
and  was  not  received  for  some  days  there- 
after. 

On  the  19th  of  July,  1901,  the  Bristol  Belt 
Line  Company  sent  a  check  to  tlie  Bullock 
Electric  Manufacturing  Company  for  $830.- 
13,  being  one-half  the  price  of  the  generator, 
less  certain  small  items  of  offset  which  it 
claimed.  On  July  26th  the  Bullock  Com- 
pany acknowledged  receipt  of  this  check,  and, 
referring  to  the  items  of  set-off,  asked  for  an 
explanation  with  respect  to  them.  There 
was  more  or  less  correspondence  lietween  the 
two  companies  until  some  time  in  Decem- 
ber, when,  efforts  to  reach  a  satisfactory 
adjustment  of  the  points  of  difference  l>e- 
tween  them  having  failed,  the  Bullock  Elec- 
tric Manufacturing  Company  brought  an  ac- 
tion of  assumpsit  against  the  Bristol  Belt 
Line  Railway  Company  In  the  corporation 
court  of  the  city  of  Bristol.  Its  bill  of  par- 
ticulars embraces  the  price  of  the  generator. 
$1,720,  and  two  items  for  other  machinery, 
the  whole  account  aggregating  $1,788.25, 
which,  credited  by  $830.13,  leaves  a  iMlance 
of  $958.12  as  the  balance  for  which  it  sued. 

To  this  action  the  Belt  Line  Company  plead- 
ed nou  assumpsit  and  set-off.  In  its  plea 
of  set-off,  it  states  the  purchase  of  the  ma- 
chinery, the  part  payment  of  the  price  by 
check,  and  then  avers  that  the  plaintiff  did 
not  keep  its  promise  and  undertaking  with 
the  defendant,  in  this:  that  the  generator 
and  other  appliances  were  not  delivered  to 
the  defendant  on  or  before  the  15th  of  May, 
1901,  although  the  plaintiff  was  notified  of 
the  importance  thereof  at  the  time  the  order 
was  given,  and  undertook  faithfully  so  to  do, 
but  on  the  contrary,  the  generator  and  ap- 
pliances were  not  delivered  until  long  there- 
after, and  then  not  as  a  whole,  but  In  parts, 
at  different  times,  over  a  period  of  several 
weeks;  and  the  defendant  avers  that,  by 
reason  of  the  breaches  aforesaid  of  the  i^ain- 
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tlS,  the  defendant  was  unable  to  operate  Its 
plant  for  several  weeks,  during  a  portion  of 
tbe  best  season  of  the  year,  and  was  other- 
wise put  to  much  damage  and  expense,  and 
that,  by  reason  of  the  promise  aforesaid,  it 
has  sustained  damage  amounting  to  the  sum 
of  $1,152.86,  which  is  still  mipald  and  due 
from  the  plaintiff  to  the  defendant 

Issues  being  Joined  upon  the  pleas,  the 
whole  matter  of  law  and  fact  was  submit- 
ted to  the  court,  which  gave  Judgment  for 
the  plaintiff  for  the  amount  of  its  claim, 
subject  to  certain  small  payments  set  forth 
in  its  order,  but  rejecting  the  principal  item 
of  set-off  relied  on  by  the  defendant.  To  that 
Judgmept  the  defendant  obtained  a  writ  of 
error. 

The  sole  question  is  one  of  fact.  The  case 
stands  before  ns  as  though  It  had  been  sub- 
mitted to  the  Jniy  without  Instructions,  and  a 
verdict  had  been  rendered  upon  the  evidence. 
It  is  our  duty,  under  section  3484  of  the  Code, 
to  consider  the  evidence  in  the  case  "as'  on  a 
demurrer  to  the  evidence  by  the  appellant"; 
and.  if  we  shall  be  of  opinion  that  the  Judg- 
ment of  the  circuit  court  is  erroneous,  we 
are  required  by  section  3485  of  the  Code  "to 
enter  such  Judgment,  decree  or  order  as  the 
court  whose  error  is  sought  to  be  corrected 
ought  to  have  entered." 

The  petition  of  plaintiff  in  error,  after  re- 
viewing many  authorities  upon  the  subject, 
deduces  the  following  conclusion  from  them: 
"That  'loss  of  profits  may  be  recovered  as  an 
element  of  damage  for  breach  of  contract 
where  the  same  are  the  natural  result,  in  the 
legal  contemplation  of  the  parties,  of  the 
breach,  and  when  proved  with  reasonable 
certainty;  and  in  estimating  damages  tbe 
law  uniformly  adopts  that  mode  which  is 
most  definite  and  certain,  taking  into  con- 
sideration the  peculiar  circumstances  sur- 
roimding  each  case." 

Conceding  that  the  plea  of  set-off  shows  a 
loss  of  profits,  such  as  may  be  recovered  in 
accordance  with  the  terms  of  the  law  as 
above  stated,  it  still  remains  for  us  to  Inquire 
whether  the  amount  of  damage  has  been 
proved  with  reasonable  certainty. 

The  Belt  Line  Company  operates  an  elec- 
tric railway  in  the  dty  of  Bristol,  which  con- 
tains about  12,000  inhabitants.  It  purchased 
machinery  to  be  delivered  on  the  15th  day  of 
May.  The  delivery  was  delayed,  and  by  that 
delay  it  claims  that  It  suffered  damages, 
which  it  now  seeks  to  set  off  against  the  pur- 
chase price  of  the  machinery.  The  proof  of- 
fered to  maintain  this  plea  is  the  number  of 
fares  received  by  the  road  on  5  consecutive 
days  in  May,  immediately  preceding  the  sus- 
pension ol  traffic,  and  on  eight  consecutive 
days  in  June,  from  the  23d  to  the  30th,  in- 
clusive, after  its  operations  had  been  resum- 
ed. During  those  13  days  the  evidence  tends 
to  show  that  the  Belt  Line  Company  received 
In  fares  $449.15.  We  are  aslced  to  assume 
tliat  its  gross  receipts  during  the  period  of 
•uspenslon  would  have  been  an  average  of 


the  receipts  during  the  13  days.  Tliis,  to 
start  with,  is  a  somewhat  uncertain  basis  for 
arriving  at  gross  receipts;  but,  granting  that 
a  reasonable  certainty  may  be  attained  from 
such  data  with  respect  to  the  gross  receipts, 
how  are  we  to  ascertain  how  much  is  to  be 
deducted  on  account  of  running  expenses? 
The  bill  for  fuel  is  given,  and  an  estimate  of 
tbe  cost  of  the  skilled  labor  employed,  but 
profits  are  not  to  be  derived  at  by  deducting 
these  items  from  the  gross  receipts.  There 
are  many  other  charges  incident  to  the  opera- 
tion of  an  electric  railway  which  must  be  de- 
ducted from  gross  receipts  in  order  to  ascer- 
tain the  profits  in  the  business,  with  respect 
to  which  the  evidence  affords  us  no  means  of 
making  an  estimate.  We  are  not  permitted 
to  indulge  in  conjecture,  but  it  was  the  du- 
ty of  the  Belt  Line  Company,  which,  with 
respect  to  the  set-off,  occupied  the  attitude 
of  the  plaintiff,  to  fix  the  amount  of  recovery 
by  evidence  which  would  show  either  direct- 
ly the  items  of  damage  which  It  sustained,  or 
establish  facts  from  which  the  court  could 
deduce  with  reasonable  certainty  the  amount 
of  such  damages. 

We  think  it  highly  probable  that  plaintiff 
in  error  sustained  damage  for  which  It  ought 
to  be  compensated,  and  we  regret  that  the 
proof  is  too  speculative  and  conjectural  to 
enable  us  to  fix  with  a  sufficient  degree  of 
certainty  upon  a  definite  sum  as  the  amount 
of  the  damage  sustained. 

We  are  of  opinion  that  the  judgment  of 
the  corporation  court  must  be  afBrmed. 


(101  Va.  618) 
SOUTHERN   EXPRESS  CO.   v.   GOLD- 
BERG. 
(Supreme  Court  of  Appeals  of  Virgiuia.    June- 
25,  1903.) 

INTERSTATE    COMMERCE— REGULATION    OF 

CHARGES  WITHIN  STATE. 
1.  Code  1887,  §  1215,  in  so  far  as  it  under- 
takes to  fix  the  rate  of  charges  to  be  received 
within  the  state  by  common  carriers  engaged  in- 
interstate  commerce,  violates  the  federal  Con- 
stitution (article  1,  §  8,  cl.  8),  which  gives  to 
Congress  power  to  regulate  commerce  among 
the  several  states. 

Error  to  Corporation  Court  of  Radford. 

Action  by  Max  Goldberg  against  the  South- 
em  Express  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

John  B.  Johnson,  for  plaintiff  In  error. 
Longley  &  Jordan,  for  defendant  in  error. 

HARRISON,  J.  The  Es  Camillo  agar 
Factory  placed  in  the  office  of  Adams  Ex- 
press Company  in  tbe  city  of  Philadelphia, 
Pa.,  a  package  of  cigars,  weighing  1(1 
pounds,  to  be  shipped  to  Max  Goldberg,  at 
East  Radford,  Va.  Upon  this  package  the 
charges  demanded  by  the  company,  amount- 
ing to  60  cents,  were  prepaid  by  the  clgur 
factory.  The  Southern  Express  Company 
having  traffic  arrangements  with  Adams  Ex- 
press Company  received  the  package  at  Ha- 
gerstown,  Md.,  for  transportation  to  its  des- 
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tinatlon.  When  tbe  shipment  reached  the 
office  of  the  plaintiff  In  error  at  East  Rad- 
tord,  that  company  demanded  80  cents  as  tbe 
terms  upon  which  It  wonld  be  delivered  to 
tbe  consignee.  This  latter  charge  was  paid 
under  protest  by  the  defendant  In  error. 

It  appears  that  the  correct  charge,  accord- 
ing to  the  rates  of  tbe  express  company,  for 
transporting  the  package  from  Philadelphia 
to  East  Radford,  was  80  cents,  and  that  the 
error  of  charging  only  60  cents,  and  falling 
to  mark  tbe  package  "Prepaid,"  occurred  In 
the  office  of  the  company  at  Philadelphia; 
tbe  waybill  calling  for  the  collection  of  80 
cents  fit  East  Radford.  The  plaintiff  In  er- 
ror falling  to  refund  the  excessive  charge 
within  10  days  after  demand  was  made  there- 
for, this  action  was  brought,  In  the  name  of 
tbe  commonwealth,  at  the  relation  of  the 
defendant  In  error,  to  recover  of  the  plain- 
tiff in  error  the  penalty  prescribed  by  stat- 
ute in  such  cases. 

Section  1215  of  the  Code  of  1887  provides 
that  express  companies  may  charge  $1.60  for 
every  dollar  charged  by  the  railroad  com- 
pany, whose  lines  it  may  be  using,  for  trans- 
porting like  articles  by  the  regular  freight 
trains  of  such  railroad  companies,  «xcept 
that  for  carrying  packages  weighing  less  than 
5  pounds  the  rate  of  compensation  shall  not 
exceed  25  cents  for  any  distance  within  the 
state,  and  for  packages  weighing  more  than 
5  and  less  than  50  pounds  the  rate  of  com- 
pensation shall  not  exceed  60  cents  for  all 
distances  within  the  state. 

Section  1210  provides  that  whenever  an 
express  company  shall  receive  any  article  at 
a  place  without  the  state  to  be  transported  to 
a  place  within  the  state,  or  shall  receive  such 
article  at  a  place  within  the  state  to  be  car- 
ried beyond  its  limits,  the  amount  of  com- 
pensation demanded  by  such  company  shall 
be  regarded  as  a  uniform  rate  of  charge  per 
pound,  and  per  package  per  mile  for  and 
throughout  the  whole  distance  within  and 
without  the  limits  of  the  state,  for  which 
such  article  was  so  transported,  unless  It 
should  otherwise  appear  by  sufficient  evi- 
dence. 

Section  1220,  as  amended  by  an  act  of  the 
General  Assembly  approved  December  20, 
1887  (Acts  1897-98,  p.  12,  c.  14),  provides  that 
for  any  violation  of  these  sections  such  com- 
pany shall  forfeit  not  less  than  $100— one  half 
for  the  use  of  tbe  Informer,  and  the  other 
half  for  the  use  of  the  commonwealth— pro- 
vided, however,  that  If  the  company  shall 
within  10  days  after  demand,  at  the  place 
where  paid,  return  the  excess  over  tbe  prop- 
er charge  to  the  party  paying  tbe  same,  then 
the  penalty  or  forfeiture  provided  for  shall 
not  be  enforced. 

The  contention  on  behalf  of  tbe  Southern 
Express  Company  Is  that  section  1215  is  in 
conflict  with  article  1,  cl.  3,  of  section  8  of 
tbe  Constitution  of  the  United  States,  which 
provides  that  Congress  shall  have  power  "to 
regulate  commerce  with  foreign  nations,  and 


among  tbe  several  states,  and  with  tbe  In- 
dian tribes." 

It  has  long  been  established  by  tbe  So- 
preme  Court  of  the  United  States,  to  whose 
decisions  we  must  look  In  determining  ques- 
tions of  this  character,  that  as  to  all  sub- 
jects of  commerce  which  are  national  in 
their  character,  admitting  of  only  one  uni- 
form system  or  plan  of  regulation,  the  power 
of  Congress  to  regulate  commerce  among  the 
states  Is  not  only  supreme,  but  exclusive,  and 
that  Its  failure  to  act  is  not  to  be  Inter- 
preted as  licensing  the  states  to  act.  The 
silence  of  Congress  Is  held  to  be  an  emphatic 
assertion  that  the  subject  shall  be  left  free 
from  any  restrictions,  exactions,  or  burdens. 
Gibbons  V.  Ogden,  9  Wheat  1,  6  U  Kd.  23; 
The  State  Freight  Tax  Case,  15  Wall.  232, 
21  L.  Ed.  146;  HaU  y.  De  Culr,  95  U.  S.  485, 
24  L.  Ed.  647;  Mobile  v.  KlmbaU,  102  U.  S. 
691,  26  U  Ed.  238;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  5  Sup.  Ct  826, 
29  I;.  Ed.  158;  .Wabash  &  P.  Ry.  Cb.  v.  Il- 
linois, 118  U.  S.  557,  7  Sup.  Ct.  4,  30  L.  Ed. 
244;  Robblns  t.  Shelby  County  Taxing  Dis- 
trict, 120  U.  S.  489,  7  Sup.  Ct  692,  30  L.  Ed. 
694;  Philadelphia  Steamship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326,  7  Sup.  Ct  1118,  30  L. 
Ed.  1200;  Lelsy  &  Co.  v.  Hardin,  135  U.  S. 
100,  10  Sup.  Ct  681,  34  li.  Ed.  128. 

The  state  has  the  power  to  protect  her  own 
citizens  from  extortionate  rates  chargred  by 
one  of  her  own  corporations,  so  long  as  tbe 
commerce  Is  carried  on  entirely  within  ber 
own  territorial  Ilmlta  It  is  also  an  estab- 
lished principle  that  commerce  between  tbe 
states  can  be  legitimately  affected  by  state 
laws  In  that  large  class  of  cases  involving 
tbe  police  power  of  tbe  state,  such  as  laws 
for  the  security  of  the  lives,  limbs,  health, 
and  comfort  of  persons,  and  the  protection 
of  property,  or  when  It  does  those  things 
which  may  otherwise  incidentally  affect  com- 
merce, such  as  tbe  establishment  and  reg- 
ulation of  highways,  canals,  railroads, 
wharves,  ferries,  pilotage,  and  other  com- 
mercial facilities.  For  authorities  on  this 
branch  of  tbe  subject,  it  is  only  necessary  to 
refer  to  those  already  cited. 

It  cannot  be  successfully  questioned  that 
tbe  transportation  of  goods  over  the  railroads 
by  an  express  company  from  Philadelphia, 
in  tbe  state  of  Pennsylvania,  to  East  Rad- 
ford, in  the  state  of  Virginia,  Is  Interstate 
commerce. 

In  Welton  y.  Missouri,  81  U.  a  276.  23 
li.  Ed.  347,  it  Is  said:  "It  will  not  be  de- 
nied that  that  portion  of  commerce  with  for- 
eign countries  and  between  the  states  which 
consists  in  the  transportation  and  exchange 
of  commodities  is  of  national  importance, 
and  admits  and  requires  uniformity  of  reg- 
ulation. The  very  object  of  investing  this 
power  in  the  general  government  was  to  In- 
sure uniformity  against  discriminating  state 
legislation." 

And  In  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, supra,  it  Is  said  that  "It  needs  no  ar- 
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gument  to  sliow  that  commerce  between  the 
atates,  which  consists  In  the  transportation 
of  persons  and  property  between  them,  ia  a 
subject  of  national  character,  and  requires 
uniformity  of  regulation." 

In  the  case  of  Wabash  &  P.  Ry.  Oo.  t.  Illi- 
DOis,  118  U.  S.,  7  Sup.  Ct.,  30  L.  Ed.,  already 
cited,  the  Supreme  Court  had  under  review 
an  act  of  the  Illinois  Legislature  which  pro- 
vided that  if  any  railroad  corporation  shall 
charge,  collect,  or  receive  for  the  transpor- 
tation of  any  passenger  or  freight  of  any  de- 
scription upon  its  railroad,  for  any  distance 
within  the  state,  the  same  or  a  greater 
amount  of  toll  or  compensation  than  is  at  the 
same^  time  charged,  collected,  or  received 
for  the  transportation  in  the  same  direction 
of  any  iMSsenger  or  like  quantity  of  freight 
of  the  same  class  over  a  greater  distance  of 
the  same  road,  all  such  discriminating  char- 
ges, collectloDS,  or  receipts,  whether  made  di- 
rectly or  by  means  of  rebate,  or  other  shift 
or  evasion,  shall  be  deemed  and  taken  against 
any  such  railroad  corporation  as  prima  facie 
evidence  of  unjust  discrimination,  prohibited 
by  the  provisions  of  the  act.  The  statute 
further  provided  a  penalty  of  not  less  than 
$5,000  for  the  ofFeuse,  and  also  that  the  party 
aggrieved  shall  have  a-  right  to  recover  three 
times  the  amount  of  damages  sustained,  with 
costs  and  attorney's  fees.  The  allegation 
was  that  the  railroad  company  had,  in  viola- 
tion of  this  statute,  been  guilty  of  an  un- 
just discrimination  in  its  rates  of  charges  of 
compensation  for  the  transportation  of  cer- 
tain freight  from  Peoria,  in  the  state  of  Illi- 
nois, to  New  York  City.  Mr.  Justice  Miller 
delivered  an  able  opinion  in  the  case,  re- 
viewing the  autbOTlties,  and  holding  that  the 
act  was  In  violation  of  the  commerce  clause 
of  the  Oonstltutlon  and  invalid.  In  discus- 
sing the  subject,  the  learned  justice  said 
that,  "whatever  may  be  the  instrumentalities 
by  which  the  transportation  from  one  state 
to  another  may  be  effected,  it  Is  but  one 
voyage— as  much  so  as  that  of  the  steamboat 
on  the  Mississippi  river.  It  is  not  the  rail- 
roads themselves  that  are  regulated  by  this 
act  of  the  Illinois  Legislature,  so  much  as 
the  charge  for  transportation;  and.  In  the 
language  Just  cited  [Hall  v.  De  Culr,  supra], 
if  each  one  of  the  states  through  whose  ter- 
ritories these  goods  are  transported  can  fix 
its  own  rules  for  prices,  for  modes  of  transit, 
for  times  and  modes  of  delivery,  and  ail  oth- 
er incidents  of  transportation  to  which  the 
word  "regulation'  can  be  applied,  it  is  read- 
ily seen  that  the  embarrassments  upon  inter- 
state transportation,  as  an  element  of  Inter- 
state commerce,  might  be  too  oppressive  to 
be  submitted  to.  It  was  *  *  *  to  meet 
Just  such  a  case  that  the  commerce  clause 
of  the  Oonstltutlon  was  adopted."  It  Is  fur- 
ther said  that  "it  cannot  be  too  strongly  in- 
sisted upon  that  the  right  of  continuous 
transportation  from  one  end  of  the  country 
to  the  other  is  essential,  in  modem  times,  to 
that  freedom  of  commerce  from  the  restraints 


which  the  states  might  choose  to  Impose  up- 
on It,  that  the  commerce  clause  was  Intend- 
ed to  secure.  This  clause  giving  to  Ck)ngress 
the  power  to  regulate  commerce  among  the 
States  and  with  foreign  nations,  as  this  court 
has  said  before,  was  among  the  most  im- 
portant of  the  subjects  which  prompted  the 
formation  of  the  Constitution.  Cook  v.  Penn- 
sylvania, 97  U.  S.  674,  24  L.  Ed.  1015;  Brown 
T.  Maryland,  12  Wheat.  446,  6  L.  Ed.  678. 
And  it  would  be  a  very  feeble  and  almost 
useless  provision,  but  iioorly  adapted  to  se- 
cure the  entire  freedom  of  commerce  among 
the  states  which  was  deemed  essential  to 
a  more  perfect  union  by  the  framers  of  the 
Constitution,  if,  at  every  stage  of  the  trans- 
portation of  goods  and  chattels  through  the 
country,  the  state  within  whose  limits  a  part 
of  this  transi)ortatlon  must  be  done  could 
impose  regulations  concerning  the  price,  com- 
pensation, or  taxation  or  any  other  restrict- 
ive regulation  interfering  with  and  seriously 
embarrassing  this  commerce.  •  •  •  We 
must  therefore  hold  that  it  is  not,  and  never 
has  been,  the  deliberate  opinion  of  a  ma- 
jority of  this  court  that  a  statute  of  a  state 
which  attempts  to  regulate  the  fares  and  char- 
ges by  railroad  comi)anIes  within  Its  limits 
for  a  transportation  wMch  constitutes  a  part 
of  commerce  among  the  states  Is  a  valid  law." 
Counsel  for  the  defendant  In  error  make  a 
calculation  to  show  that  the  overcharge  for 
that  portion  of  the  distance  wltUn  the  state 
of  Virginia  was  ZVA  cents,  and  that  it  is 
only  this  overcharge  within  the  state  of  Vir- 
ginia, and  the  failure  to  refund  that  part  of 
the  overcharge,  that  is  the  issue  in  this  cas& 
In  support  of  this  proposition,  People  v.  Wa- 
bash, etc.,  104  lU.  476,  is  cited.  This  is  the 
case  which  was  reversed  by  the  Supreme 
Court  (118  U.  S.  557,  7  Sup.  Ct  4,  30  L.  Ed. 
244),  and  from  which  we  have  already  quot- 
ed so  fully.  The  Supreme  Court  of  Illinois, 
conceding  that  the  contract  of  shipment  in 
that  case  was  in  Itself  a  unit,  and  that  the 
pay  received  by  the  railroad  company  was 
the  compensation  for  the  entire  transporta- 
tion from  the  point  of  departure  In  the  state 
of  Illinois  to  the  city  of  New  York,  held  that, 
while  the  statute  of  Illinois  is  inoperative  up- 
on that  i>art  of  the  contract  which  has  ref- 
erence to  the  transportation  outside  of  the 
state,  it  is  binding  and  ettectual  as  to  so 
much  of  the  transportation  as  was  within 
the  limits  of  the  state  of  Illinoia.  Mr.  Jus- 
tice Miller,  in  dealing  with  that  question, 
says:  "It  becomes,  therefore,  necessary  to 
inquire  whether  the  charge  exacted  from  the 
shippers  in  this  case  was  a  charge  for  inter- 
state transportation,  or  was  susceptible  of  a 
division  which  would  allow  so  much  of  it  to 
attach  to  commerce  strictly  within  the  state, 
and  so  much  more  to  commerce  in  other 
states."  It  is  then  held,  as  already  seen, 
that  it  was  interstate  commerce,  and  that 
the  charge  made  for  the  whole  distance  could 
not,  therefore,  be  apportioned  la  the  man- 
na suggested. 


Digitized  by 


Google 


44  SOUTHEASTERN  REPORTER. 


(V» 


The  case  of  Stewart  v.  Doner  (Qa.)  28  S. 
B.  461,  62  Am.  St  Rep.  353,  reUed  od  by  de- 
fendant In  error,  could  not  be  regarded  as 
authority,  even  If  It  maintained  a  contrary 
view  to  that  taken  by  the  Supreme  Court  of 
the  United  States.  It  la,  however,  easily 
distinguished  from  the  case  at  bar.  In  the 
Georgia  case  the  statute  imposed  a  penalty 
upon  any  common  carrier  who  should  de- 
mand and  receive  for  goods  shipped  from 
within  or  without  the  state  a  charge  over 
and  beyond  the  proper  or  contract  rate  of 
freight,  whereas  the  Virginia  statute  under 
consideration  undertakes  to  prescribe  and  de- 
termine the  rates  that  the  common  carrier, 
shall  charge,  and  to  Impose  a  penalty  for  its 
violation. 

Every  statute  is  presumed  to  be  constitu- 
tional, and  the  courts  will  not  declare  one  to 
be  unconstitutional  unless  it  is  clearly  so. 
If  there  Is  doubt,  the  expressed  will  of  the 
Legislature  should  be  sustained.  In  the  light 
of  the  authorities  we  have  cited,  it  seems 
clear,  and  we  are  constrained  to  hold,  that 
section  1215  of  the  Code  of  1887,  in  so  far 
as  it  undertakes  to  fix  and  prescribe  the  rate 
of  charges  to  be  received  by  common  car- 
riers engaged  in  Interstate  commerce,  is  in 
conflict  with  the  commerce  clause  of  the 
United  States  Constitution  (article  1,  i  8,  cL 
3),  and  therefore  void;  that  the  plaintiff  in 
error,  being  a  common  carrier  engaged,  as 
we  have  held,  in  commerce  between  the 
states,  Is  not  bound  by  the  rates  prescribed 
by  section  1215  of  the  Code  of  1887,  and 
therefore  not  liable  to  the  penalty  Imposed 
by  section  1220  as  amended. 

For  these  reasons  the  Judgment  must  be 
reversed  and  the  verdict  set  aside,  and  this 
court  will  enter  such  Judgment  as  the  lower 
<;ourt  ought  to  have  entered,  sustaining  the 
demurrer  to  the  declaradon,  and  dismissing 
the  same,  with  costs. 


(101  Va.  813) 

UNION  ASSUR.  SOC.  OF  LONDON,  ENG- 
LAND, V.  NALLS. 
<Sapreme  Court  of  Appeals  of  yirginia.    June 

18,  1903.) 

INSt;RANCE— UNCONDITIONAL    OWNERSHIP— 
MORTQAQE. 

1.  The  existence  of  a  mortgage  does  not 
violate  the  condition  of  a  policy  that  the  in- 
terest of  the  insured  In-  the  property  shall  be 
"unconditional  and  sole  ownership." 

2.  Where  an  Insurance  company  elects  to  Is- 
sue a  policy  of  insurance  against  loss  by  fire 
without  any  application,  or  without  any  repre- 
sentation in  regard  to  the  title  to  the  property, 
it  cannot  complain,  after  loss  has  ensued,  that 
the  interest  of  the  insured  was  not  correctly 
stated  in  the  policy,  or  that  an  existing  incum- 
brance was  not  disclosed. 

Error  to  Corporation  Court  of  RoancAe. 

Action  by  0.  M.  Nails  against  the  Union 
Assurance  Society  of  London,  England. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

f  L  See  Insurance,  vol.  28,  Cent  Dig.  |  tU. 


Watts,  Robertson  &  Robertson,  for  plain- 
tiff in  error.  Scott  &  Staples  and  Cooke  ft 
Glasgow,  for  defendant  In  error. 

WHITTLE,  J.  This  Is  an  action  of  as- 
sumpsit on  a  policy  issued  by  the  plaintiff  in 
error,  insuring  the  machinery  and  stock  in 
the  canning  factory  of  the  defendant  tn  er- 
ror, situated  in  the  dty  of  Roanoke,  against 
loss  by  fire,  to  the  amount  of  $5,000. 

The  Jury  found  a  verdict  for  the  plaintiff 
for  ^4,084.86,  with  interest  Whereupon  the 
defendant  moved  the  conrt  to  set  aside  the 
verdict  and  for  a  new  trial,  upon  the  grontid 
that  the  verdict  was  contrary  to  the  law 
and  the'  evidence,  and  that  the  court,  by  Its 
instructions,  had  misdirected  the  Jury  as  to 
the  law.  The  motion  was  overruled,  and 
Judgment  rendered  upon  tlie  verdict,  -whidi 
Judgment  Is  now  here  for  review. 

The  plaintiff  In  error  denies  liability  on 
two  grounds:  First  because  the  Interest  of 
the  Insured  in  the  property  covered  by  the 
I)ollcy  was  other  than  an  unconditional  and 
sole  ownership;  and,  second,  because  the  sub- 
ject of  Insurance  was  personal  proi>erty,  and, 
at  the  time  of  the  issuance  of  the  policy,  was 
Incumbered  by  a  chattel  mortgage. 

The  conditions  of  the  policy  upon  which 
these  defenses  are  based  are  as  follows: 

"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  Indorsed  hereon  or  added 
hereto,  shall  be  void  *  •  •  if  the  Interest 
of  the  insured  be  other  than  tmcondltlonal 
and  sole  ownership;  or  If  the  subject  of  In- 
surance be  personal  property,  and  be  or  be- 
come encumbered  by  chattel  mortgage." 

Both  contentions  rest  upon  the  fact  that  at 
the  time  the  policy  was  taken  out  there  was  a 
deed  of  trust  or  chattel  mortgage  on  tlie  prop- 
erty covered  thereby. 

The  insurance  was  effected  ttarongh  the 
medium  of  the  Century  Banking  &  Deposit 
Company,  a  company  conducting  a  regular 
insurance  agency  in  the  city  of  Roanoke, 
which  received  the  premium  and  delivered 
the  policy. 

It  is  insisted  that  In  placing  this  particu- 
lar risk  the  company  acted  In  the  capacity 
of  insurance  brokers,  and  not  as  the  agent 
of  the  Insurance  company;  and  the  secretary 
and  treasurer  of  the  Century  Banking  &  De- 
posit Company  and  the  general  agent  ot  the 
Insurance  company  at  Richmond  both  testi- 
fied to  that  effect  Nevertheless  tlie  fact  re- 
mains that  the  insured  sought  and  obtained 
the  insurance  from  that  comx«ny,  and  was 
not  advised  of  any  limitations  on  their  pow- 
ers as  representatives  of  the  insurance  com- 
pany. As,  however,  the  case  will  have  to 
be  disposed  of  on  other  grounds.  It  ia  un- 
necessary to  decide  what  relation  the  inter- 
mediary bore  to  the  contracting  parties.  See, 
on  that  subject.  Queen  Ins.  Co.  of  America 
y.  Union  Bank  &  Trust  Co.,  Ill  Fed.  607,  ^ 
O^  C.  A.  555;  2  Beach  on  Ins.  S  1S26. 

The  policy  was  Issued  without  the  nsnai 
printed  or  written  application,  and  tliere  was 
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'no  representation  made,  or  required  to  be 
made,  by  tbe  Insured,  either  as  to  tbe  cbar- 
acter  of  his  title  or  Interest  In  the  property, 
or  as  to  the  existence  of  any  deed  of  trust 
or  cbattel  mortgage  thereon. 

As  observed,  the  only  representative  of  the 
Insurance  company  known  to  the  insured, 
or  with  whom  he  came  in  contact  or  bad 
any  dealings  in  respect  to  the  Insurance,  was 
tbe  Century  Banking  &  Deposit  Company, 
wbicb  company  was  fully  informed  of  the 
state  of  bis  title,  and  had  actual  knowledge 
of  tbe  deed  of  trust  on  the  property,  before 
and  at  the  time  of  tbe  payment  of  the  pre- 
mium and  delivery  of  the  itollcy.  There  was 
no  evidence  tending  to  show  a  fraudulent 
concealment  of  the  Incumbrance,  nor  is  there 
any  suggestion  of  bad  faltb  on  tbe  part  of  tbe 
insured. 

On  tbe  26tb  of  January,  IdOl,  a  Are  oc- 
curred, which  occasioned  a  total  loss  of  the 
jwoperty;  and  tbe  appraisers  fixed  tbe  pro- 
portion of  tbe  loss  to  be  borne  by  tbe  plaintiff 
In  error  at  $4,0S4.S6,  the  amount  of  tbe  ver- 
dict That  amount  Is  conceded  to  be  the  tme 
measure  of  the  insurance  company's  responsi- 
bility. If  liable  at  aU. 

Considering  the  gromids  of  defense  relied 
on,  in  tbe  order  stated,  it  would  seem  clear 
that  the  first  contention  Interposes  no  bar 
to  a  recovery.  Indeed,  tbe  authorities  are 
inractically  unanimous  to  tbe  effect  that  an 
Incumbrance  Is  not  an  estate  in  or  title  to 
property,  wltbln  the  meaning  of  the  provi- 
sion that.  If  tbe  interest  of  tbe  Insured  be 
other  than  an  unconditional  or  sole  owner- 
ship, the  policy  shall  be  void.  To  tbe  ccm- 
trary,  an  Incumbrance  constitutes  a  mere  lien 
upon  property,  which  may  be  discharged  at 
any  time  by  payment  of  tbe  sum  for  which 
the  lien  attaches. 

In  tbe  case  of  Morotock  Insurance  Com- 
pany V.  Rodefer,  92  Va.  747,  24  S.  E.  393, 
63  Am.  St  Bep.  846,  this  court  in  constru- 
ing tbe  effect  of  the  existence  of  an  Incum- 
brance, In  a  policy  containing  identically  the 
same  conditions,  and  upon  essentially  the 
same  facts,  as  exist  In  this  case,  said: 

"It  was  next  claimed  that  tbe  existence  of 
the  mortgage  violated  tbe  condition  of  the 
I)ollcy  that  the  Interest  of  the  insured  In  the 
property  shall  be  'unconditional  and  sole  own- 
ership.' This  condition  did  not  Jbave  refer- 
ence to  the  legal  title,  but  to  the  Interest  of 
the  insured  In  the  property,  and  was  not  a 
warranty  against  Hens  and  Incumbrances. 
The  Interest  of  the  Insured  in  the  property 
was,  and  continued  to  be,  unconditional  and 
sole  ownership,  notwithstanding  the  mortgage 
they  had  given  upon  It"  Wooddy  v.  Old 
Dom.  Ins.  Co.,  31  Grat  362,  31  Am.  Rep. 
732;  Clay  P.  &  M.  Ins.  Co.  v.  Beck,  43  Md. 
858;  Carson  v.  Jersey  City  Fire  Ins.  Co., 
88  Am.  Rep.  584;  Quarrler  v.  Ins.  Co.,  10  W. 
Va.  607. 

In  respect  to  the  second  contention,  the 
ease  of  Morotock  Insurance  Company  v. 
Rodefer,'  supra,  is  equally  conclusive.  That 
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case  holds  that  where  an  insurance  company 
elects  to  Issue  a  policy  of  Insurance  against 
loss  by  fire  without  any  application,  or  with- 
out any  representation  In  regard  to  the  title 
to  the  property  to  be  insured,  it  cannot  com- 
plain, after  loss  has  ensued,  that  tbe  interest 
of  tbe  Insured  was  not  correctly  stated  In 
tbe  policy,  or  that  an  existing  incumbrance 
was  not  disclosed.  In  that  case,  as  In  this, 
there  was  a  condition  In  the  policy,  "If  the 
subject  of  insurance  be  personal  property," 
the  policy  shall  be  void  if  tbe  property  "be 
or  become  encumbered  by  a  cbattel  mort- 
gage." Yet  tbe  court  said:  "There  is  noth- 
ing In  the  policy  which  required  a  disclosure 
by  the  insured  of  the  Hens 'on  tbe  property, 
except  the  disclosure  of  any  chattel  mort- 
gage,  where  personal  property  was  the  sub- 
ject of  insurance;  and,  if  the  comiiany  neg- 
lected to  make  tbe  proper  inquiry,  it  cannot 
now  be  permitted,  aftra  loss  has  happened, 
to  defeat  a  recovery  because  the  insured  did 
not  voluntarily  disclose  the  existence  of  the 
said  mortgage.  If  an  insurance  company 
elects  to  issue  its  policy  without  an  applica- 
tion, or  any  representation  in  regard  to  the 
titie  to  the  property  npon  which  the  Insur- 
ance is  effected,  the  company  cannot  com- 
plain, after  a  loss  has  ensued,  that  the  In- 
terest of  the  Insured  was  not  correctiy  stated 
in  the  policy,  or  that  an  existing  incumbrance 
was  not  disclosed."  West  R.  Mut  Ins.  Co. 
T.  Sheets,  26  Grat  854;  Manhattan  Fire  Ins. 
Co.  V.  Weill  &  Ublman,  28  Grat  389,  26  Am. 
Rep.  864;  Wood  on  Fire  Insurance,  §S  151, 
162;  GUmore's  Notes  on  Smith's  Mer.  Law, 
293. 

In  Wood  on  Fire  Insurance,  i  162,  the  doc- 
trine is  stated  thus:  "When  a  policy  is  is- 
sued on  a  verbal  appllcaticm,  without  any 
representation  In  reference  thereto,  all  infor- 
mation relative  to  the  risk,  except  such  as 
Is  unusual  and  extraordinary,  is  waived,  and 
the  policy  Is  valid,  even  though  It  contain 
a  clause  or  stipulation  that  the  Insured  cove- 
nants that  the  representations  given  In  the 
application  for  Insurance  contain  a  Just  full, 
and  true  exposition  of  all  facts  and  circum- 
stances In  respect  to  tbe  condition,  situation, 
value,  and  risk  of  the  property  Insured'; 
and,  although  tbe  policy  professes  to  be  made 
upon  the  faith  or  representations  made  by 
tbe  Insured,  yet  It  is  valid,  even  though  no 
representations  whatever  were  made  in  ref- 
erence to  the  risk,  and  tbe  lack  thereof  Is 
not  a  matier  of  defense.  The  Insurer  can- 
not charge  the  assured  with  laches  induced 
by  Its  own  conduct" 

The  reasonableness  and  fairness  of  the  doc- 
trine must  commend  it  to  the  Judicial  mind. 

It  is  said  that  persons  applying  for  Insur- 
ance are  usually  not  aware  of  the  neces- 
sity of  making  disclosures,  the  Importance  of 
which  underwriters  have  learned  by  long  ex- 
perience, or  what  disclosures  are  necessary. 
Insurance  companies,  on  the  other  hand,  can- 
not only  protect  themselves  by  making  In- 
quiries In  regard  to  such  matters  as  they  con-     ^ 
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Blder  material;  but,  aa  Is  veil  known,  tbelr 
habit  is  to  do  so. 

It  Is  also  a  matter  of  common  knowledge 
that  Insurance  companies  are  provided  with 
blank  forms  of  application  for  insurance,  and 
fair  dealing  demands  that  they  shall  use 
these  forma,  and  apprise  the  Insured  of  the 
subjects  upon  which  they  desire  information, 
before  they  will  be  allowed  to  visit  upon  him 
the  consequences  of  sUence  induced  by  their 
own  conduct 

The  practical  operation  of  a  contrary  mle 
would  be  to  convert  these  salutary  contracts 
of  indemnity  into  pitfalls  for  the  unwary, 
and  to  deny  protection  In  many  Instances 
where  the  Insured  had  acted  In  good  faith, 
and  was  consciously  guilty  of  no  dereliction. 

The  authorities  cited  are  conclusive  of  the 
case  In  both  aspects,  and  render  a  considera- 
tion of  other  questions  relied  on  and  argued 
by  counsel  unnecessary. 

The  Judgment  Is  plainly  right,  and  it  must 
be  affirmed. 


(101  Vo.  ««7) 

NORFOLK  &  W.  RY.  CO.  v.  CROMER'S 
ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
25.  1903.) 

SERVANT— IN  JTJRIBS-LIABILITY—FBIjLOW 
SBRVANTS— NEOLIQENCE. 

1.  A  railroad  company  would  not  be  liable  for 
the  escape  of  cars  from  a  siding  to  the  main 
track, .  and  a  resulting  collisimi  with  a  passen- 
ger train,  in  which  the  fireman  of  the  train  was 
killed,  if  the  Escape  of  the  cars  was  due,  not 
to  any  insuliiciency  in  their  brakes,  but  to  the 
brakes  being  tampered  with. 

2.  The  railrond  company,  as  the  law  stood  on 
Janaary  8,  1900,  would  not  be  linhlo  if  Hio 
escape  of  the  cars  was  due  to  their  being  dis- 
placed and  sent  adrift  by  contact  with  shifting 
cars;  this  being  the  negligence  of  fellow  serv- 
ants. 

3.  Courts  cannot  dictate  to  railway  companies 
a  choice  between  methods  of  operation,  all  of 
which  are  shown  to  be  reasonably  adequate  for 
the  purposes  intended  to  be  subserved. 

4.  Evidence  considered,  and  held  to  show  that 
the  death  of  the  fireman  on  a  passenger  train 
in  a  collision  of  the  train  with  freight  cars 
which  bad  escaped  from  a  siding  was  due  to  the 
negligence  of  the  engineer  of  the  train.  In  which 
the  fireman  participated. 

Error  to  Circuit  Court  of  City  of  Roanoke. 

Action  by  Cromer's  administratrix  against 
the  Norfolk  &  Western  Railway  Company. 
Judgment  for  plaintllT,  and  defendant  brings 
error.    Reversed. 

Watts,  Robertson  &  Robertson,  for  appel- 
lant. Hoge  &  Hoge  and  Scott  &  Staples, 
for  appellee. 

WHITTLE,  J.  This  Is  the  seqnel  to  the 
case  of  Cromer's  administratrix  against  the 
Norfolk  &  Western  Railway  Company,  re- 
ported in  99  Va.  763,  40  S.  E.  64.  At  the 
Qrst  trial  there  was  a  verdict  and  Judgment 
for  the  plaintifF,  which  Judgment,  on  writ 
of  error  to  this  court,  was  reversed,  and  the 
case  remanded  for  a  new  triaL 


At  the  second  trial  the  plaintiff  again' 
prevailed,  and  recovered  the  Judgment  now 
under  review. 

The  InstructionB  given  the  Jury  conform- 
ed to  the  opinion  of  this  court  on  the  first 
appeal;  and  the  error  now  assigned  Is  tbe 
refusal  of  the  trial  court  to  set  aside  tbe 
second  verdict  on  the  ground  that  it  was 
contrary  to  the  law  and  tbe  evidence. 

In  essentials,  the  evidence  on  both  trials 
was  the  same. 

It  appears  that  on  Monday,  January  8, 
1900,  a  west-bound  passenger  train,  on  wbicb 
plalntltTs  Intestate,  Cromer,  was  fireman', 
arrived  at  Pulaski  behind  time,  and,  while 
running  at  a  high  rate  of  speed,  collided 
with  some  freight  cars,  which  bad  escaped 
from  a  siding,  upon  which  they  were  stored, 
to  the  main  track,  and  Cromer  was  killed. 

The  siding  In  qnestloo  extends  in  a  wes- 
terly direction  from  the  place  of  accident, 
by  the  Pula'skl  Iron  Furnace,  to  another 
point  on  the  main  line.  It  further  appears 
that  on  Saturday,  before  tbe  accident,  12 
cars  loaded  with  ore  and  coke  for  the  fnr- 
nace  were  stored  on  tbe  siding,  with  brakes 
fastened  and  In  safe  condition. 

As  was  said  by  this  court  on  tbe  first 
appeal:  "Tbe  foliowmg  occurrence  Is  of  In- 
terest as  tending  to  show  the  sufficiency  of 
tbe  brakes  to  control  those  cars.  On  Satur- 
day preceding  the  accident,  the  employ^  of 
tbe  company  charged  with  that  duty  were 
putting  cars  in  upon  the  siding,  some  of 
which  were  loaded  with  coke,  when  tbey 
came  In  contact  with  cars  laden  with  ore 
standing  towards  the  east  end  of  the  sidlns. 
The  coke  cars,  which  were  being  pushed, 
and  tbe  ore  cars,  which  were  at  rest,  did 
not  couple,  and  the  latter  were  put  In  mo- 
tion by  the  Jar.  A  brakeman  sprang  from 
tbe  car  upon  which  he  was  standing,  over- 
took tbe  ore  cars,  seven  in  number,  wbicb 
were  moving  ofC,  applied  brakes  sufficient 
to  stop  tbem,  and  then  at  least  two  more 
brakes,  out  of  abundant  caution. 

"It  would  seem  that  brakes  which  were 
sufficient  to  stop  cars  when  In  motion  would 
be  ample  to  hold  them  when  at  rest." 

Just  how  these  cars  were  set  In  motion 
on  tbe  evening  of  the  accident  is  wholly  a 
matter  of  conjecture. 

Tbe  plalQtiS  Introduced  the  yard  engineer, 
who  stored  the  cars  on  the  siding,  and  be 
propounds  two  theories  on  the  subject, 
namely,  that  tbe  brakes  had  been  eltber 
tampered  with,  or  that  tbe  cars  were  start- 
ed by  the  impact  of  22  or  23  loaded  cars 
which  were  brought  on  tbe  siding  from  tbe 
west  by  the  employes  of  the  company.  In 
support  of  the  latter  theory,  It  appears  that 
a  few  moments  prior  to  the  accident,  after 
the  yard  engineer  had  left  the  siding,  and 
while  be  was  in  tbe  switch  office,  he  heard 
these  shifting  cars  come  in  contact  with  tbe 
stationary  cars.  The  reasonable  inference. 
therefore,  would  seem  to  be  that  tbe  latter 
were  set  In  motion  as  a  result  of  that  Im 
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pact  And  that  inference  Is  strengthened  by 
the  incident  of  Satui'day,  referred  to  In  the 
opinion  of  the  court 

So  far  as  the  liability  of  the  company  la 
concerned,  howeyer,  it  is  immaterial  which 
theory  is  adopted.  If  the  brakes,  which 
were  shown  by  experience,  as  well  as  by 
direct  evidence,  to  be  amply  snfflclent  to 
hold  the  cars  in  position,  were  tampered 
with,  the  company  would,  of  course,  not  be 
respoDBible;  and,  if  the  cars  were  displaced 
and  sent  adrift  by  contact  with  the  shift- 
ing cars,  It  was  due  to  the  negligence  of  fel- 
low servants  of  the  deceased,  for  whose  neg- 
ligence the  company  was  not  'liable  under 
the  tben  existing  law.  Norfolk  &  Western 
Ry.  Co.  v.  Nuckols'  Adm'r,  81  Va.  193,  21 
S.  E.  342.  Therefore  upon  neither  theory 
has  actionable  negligence  been  brought 
home  to  the  company. 

It  likewise  appears  that  six  months  prior 
to  the  accident  there  was  a  derailing  switch 
on  the  siding  near  its  eastern  terminus,  the 
presence  of  which,  it  is  insisted,  would  have 
prevented  the  accident  and  the  removal  of 
which  constitutes  negligence  on  the  part  of 
the  company. 

The  sasde  contention  was  urged  at  the 
first  trial  and  before  this  court  on  appeal. 
With  respect  to  It  the  court  said: 

"In  view  of  the  evidence  in  the  case  tend- 
ing to  show  that  the  cars  on  the  siding  were 
provided  with  all  the  appliances  necessary 
to  keep  them  stationary,  and  that  these 
appliances  and  all  ibejKSt  of  the  machinery 
were  in  good  order,  it  was  error  to  instruct, 
or  to  assume  in  an  instruction,  that  the  duty 
of  ordinary  care,  which  the  defendant  owed 
to  its  servant  could  only  be  met  by  a  de- 
railing switch  to  prevent  the  moving  of  cartt 
from  the  siding  to  the  main  track. 

"It  is  the  duty  of  the  master  to  exercise 
reasonable  care  for  the  safety  of  his  servant, 
bnt  he  is  not  bound  to  provide  the  latest 
Inventions  or  the  most  newly-discovered  ap- 
pliances. He  Is  not  bound  to  use  more  than 
ordinary  care,  no  matter  bow  hazardous  the 
business  may  be  in  which  the  servant  is  en- 
gaged." 

These  obaervatlonB  are  as  applicable  to  the 
evidence  upon  the  second  trial  as  they  were 
to  that  on  the  first  trial,  and  are  conclnsire 
In  regard  to  the  present  contention. 

Courts  and  Juries  cannot  dictate  to  rail- 
way companies  a  choice  between  methods, 
all  of  which  are  shown  to  be  reasonably  ade- 
quate for  the  purposes  Intended  to  be  sub- 
served. Thus  to  subject  them  to  the  vary- 
ing and  uncertain  opinions  of  Juries  In  ques- 
tions of  policy,  and  to  substitute  the  discre- 
tion of  the  latter  for  their  discretion,  wotdd 
be  wholly  impracticable,  and  would  prove 
alike  disastrous  to  the  companies  and  the 
public  Tuttle  V.  By.  Co.,  122  V.  S.  189,  7 
Sup.  Gt  1166,  SO  L.  Ed.  1114. 

In  order  to  hold  a  master  liable  for  In- 
juries sustained  by  a  servant  while  .£ngaged 
In  bis  employment,  the  burden  rests  ujton  the 


servant  to  prove  affirmatively  the  negligence 
of  the  master,  or  a  state  of  facts  which  war- 
rants an  inference  of  negligence,  and  that 
such  negligence  was  the  proximate  cause  of 
the  Injury.  To  Justify  a  recovery  in  such  a 
case,  the  evidence  must  show  "more  than  a 
probability  of  a  negligent  act"  The' exist- 
ence of  negligence  must  not  be  left  entirely 
to  conjecture,  and  courts  cannot  uphold  the 
tentative  conclusions  of  Juries,  based  upon  no 
sure  grounds  of  Inference.  C.  &  O.  By.  Co. 
V.  Sparrow's  Adm'r,  98  Va.  640,  87  S.  E.  302. 

Again,  it  Is  to  the  proximate  cause,  and  not 
to  the  remote  cause,  that  courts  must  look 
In  determining  the  rights  and  liabilities  in 
this  class  of  cases. 

It  was  urged  In  argument  that  this  is  a 
case  of  concurring  negligence.  But  that  doc- 
trine cannot  be  invoked  under  the  evidence 
in  this  record.  It  was  held  on  the  former  ap- 
peal that  concurring  negligence  of  a  master 
and  servant,  in  order  to  render  the  master 
liable,  must  be  simultaneous,  operative,  and 
effectual  at  the  time  of  the  accident  and 
must  not  stand  in  the  relation  of  remote  and 
proximate  cause  to  the  event  for,  if  they 
so  stand,  and  the  servant  can,  by  the  exer- 
cise of  ordinary  care,  avoid  the  effect  of  the 
master's  negligence,  there  is  no  liability  on 
the  master.  > 

It  is  believed,  however,  that  a  brief  con- 
sideration of  the  circumstances  ImmedlBteiy 
attending  the  accident  will  conclusively  show 
that  it  was  proximately  due  to  the  negligence 
of  the  engineman  in  disregarding  a  plain  duty 
Imposed  upon  him  by  the  rules  of  the  com- 
pany, negligence  in  which  Cromer  partici- 
pated, to  the  extent  at  least  of  not  keeping 
a  proper  lookout  on  reaching  the  yard  at 
Pulaski. 

As  retiarked,  the  accident  occurred  within 
the  yard  limits,  near  the  eastern  Junction  of 
the  siding  with  the  main  track.  The  pro- 
file map  Introduced  in  evidence  shows  'a 
slight  descending  grade  from  the  summit  of 
the  siding,  in  an  easterly  direction,  to  the  bot- 
tom on  the  main  line  near  the  Junction,  at 
which  point  the  ascending  grade  would  stop 
a  loose  car  within  a  short  distance  in  the 
yard,  and  within  the  Jurisdiction  of  the  yard 
force. 

It  likewise  appears  that  a  car  escaping  to 
the  main  track  would  pass  through  a  switch 
provided  with  automatic  switch  signals, 
which  when  open  display  a  red  light,  and 
when  closed  a  white  light  (the  former  signify- 
ing danger;  the  latter,  safety);  and  when, 
from  any  cause,  these  signals  are  obscured, 
their  absence  Is  a  notification  of  danger. 

The  eastern  limit  of  the  yard  is  about  one- 
half  mile  from  the  scene  of  the  accident,  and 
the  intervening  track  Is  perfectly  straight 
and  the  view  unobstructed. 

Ordinarily,  an  accident  from  collision,  un- 
der the  physical  conditions  adverted  to,  would 
be  most  unlikely  to  occur,  and  the  conclu- 
sive inference  la  that  the  casualty  in  ques- 
tion would  not  have  happened  If  the  engine- 
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man  and  fireman  had  observed  tlie  rules  pro- 
mnlgated  by  the  company  for  their  guidance 
and  protection. 

These  rules  require  that,  "when  within  the 
limits  ot  the  various  yards,  all  trains  must 
be  run  with  great  care,  and  under  the  con- 
trol of  the  englneman." 

"Switching  engines  will  have  the  right  to 
work  within  yard  limits,  upon  the  time  of  sec- 
ond and  succeeding  class  trains,  and  also  up- 
on the  time  of  delayed  flrst-class  trains,  but 
must  clear  the  track  immediately  upon  their 
arrival.  The  main  track  must  be  kept  clear 
for  first-class  trains  that  are  on  time.  'First- 
class'  trains  means  passenger  trains,  and 
'second-class'  trains  means  freight  trains." 

Rule  164,  which  is  especially  applicable  to 
firemen,  reads  as  follows:  "When  running 
upon  the  road  they  must  keep  a  constant 
lookout  ahead  when  not  engaged  in  firing, 
and  give  notice  to  the  englneman  of  any  sig- 
nals or  Indications  of  danger.  If  the  engine- 
man  has  to  look  away  from  the  track  in  front 
for  any  reason,  the  fireman  must  maintain 
the  watch  until  the  englneman  can  resume  it. 
They  will  not  put  coal  In  engines  when  com- 
ing Into  stations  or  at  such  other  points  as 
safety  requires  that  they  keep  a  lookout 
ahead." 

That  these  salutary  rules  were  set  at 
naught  by  the  englneman  on  the  evening  of 
the  accident,  cannot  be  denied.  He  approach- 
ed the  scene  of  disaster,  under  existing  con- 
ditions, at  a  reckless  rate  of  speed.  His  train 
was  an  hour  and  a  half  late,  and  he  theifefore 
knew  by  the  rules  that  he  was  not  entitled  to 
the  right  of  track,  and  was  likely  to  encoun- 
ter obstructions  within  the  precinct  of  the 
yard.  He  also  knew  that  It  was  his  duty  to 
keep  a  constant  lookout  ahead,  and  to  run 
his  train  with  great  caution,  and  keep  It  un- 
der control.  Bo  far  from  running  -With  the 
care  required,  and  reducing  the  speed  so  as 
to  bring  the  engine  under  control,  the  undis- 
puted evidence  Is  that  he  maintained  a  speed 
of  at  least  30  miles  an  hour  until  his  train 
was  actually  In  collision  with  the  drifting 
cars.  Had  the  rules  been  obeyed  In  the  par- 
ticulars referred  to.  It  Is  inconceivable  that 
the  englneman  and  fireman  would  both  have 
failed  to  discover  either  the  freight  cars  on 
the  track,  or  the  switch  signals,  or  the  ab- 
sence of  such  signals,  all  or  any  of  which 
would  have  warned  them  of  danger  in  time 
to  stop  a  train  under  control,  and  thus  to 
have  averted  the  accident. 

From  the  foregoing  statement,  it  plainly 
appears,  that  the  direct  and  proximate  cause 
of  the  accident  was  the  negligence  of  the 
oigineman,  in  which  the  fireman  participat- 
ed, and  for  their  negligence  the  company  Is 
not  responsible.  . 

For  these  reasons  the  Judgment  complain- 
ed of  must  be  reversed,  the  verdict  of  the 
jury  set  aside,  and  the  cause  remanded  for  a 
new  trial  to  be  had,  not  In  conflict  With  the 
views  ezpresaed  in  this  opinion. 


(101  Tm.  C75) 

8.  N.  HONAKER  &  SONS  t.  DUFF  et  aL 

(Supreme  Coart  of  Appeals  of  Virginia.    Joly 

2.  1908.) 

WILLS-CONSTRUCTION— ESTATB    CRBATKI>- 
8PKNDTHRIFT  TRUSTS. 

1.  Where  a  life  estate  is  given,  with  tlie  pow- 
er of  disposition  by  deed  or  will,  the  devisee 
takes  the  fee :  where  the  gift  is  for  life,  with 
a  power  of  disposition  by  will  added,  the  devisee 
takes  only  a  fife  estate;  the  intention  control- 
ling in  each  case. 

2.  Whatever  right,  legal  or  equitable,  a  pei^ 
sou  sui  juris  has  in  property,  b  liable  to  his 
debts,  and  trusts  created  to  prevent  this  resoit 
cannot  be  upheld. 

S.  Testator'-s  will  gave  certain  real  estate  to 
his  son  after  the  death  of  testator's  wife.  Aft- 
erwards, the  son  having  become  indebted,  tes- 
tator, by  codicil,  revoked  the  devise,  and  gave 
the  same  property  to  a  third  person;  "tmstee 
for  [the  son],  and  to  be  held  by  said  tmstee  for 
the  use  and  benefit  of  [the  son]  and  his  family 
during  tfaefr  lives,  and  then  to  be  willed  by 
[the  son]  to  whom  he  may  choose,  and  that 
said  trustee  is  to  hold  said  property  free  from  all 
present  and  future  liabilities  of  said  [son]  and 
for  benefit  of  said  [son]  and  his  family."  The 
family  of  the  son  consisted  merely  of  himself 
and  wife.  Held,  that  the  entire  estate  in  the 
realty  vested  in  the  aon  alone. 

Appeal  from  Circuit  Court,  Washington 
Cbunty. 

Suit  by  S.  N.  Honaker  it  Sons  against  F. 
C.  Duff  and  others.  Decree  for  defendants. 
Plaintiffs  appeal.    Reversed. 

Honaker  &  Button,  for  appellants.  J.  H. 
Fulton  and  L.  P.  Sommers,  for  appellees. 

KEITH,  P.  The  decree  appealed  from  fai- 
Tolved  the  construction  of  the  will  of  Thom- 
as J.  Dufl",  dated  February  11, 1873,  the  third 
clause  of  which  is  as  follows: 

"I  devise  to  my  son,  Francis  0.  Dutf,  the 
^plantation  on  whidti  I  now  live  after  the 
death  of  my  wife,  Elizabeth,  also  the  part  of 
the  tract  I  still  own,  which  I  purchased  from 
Newton  Duff  and  StephMi  B.  Duff,  executor 
of  Samuel  C.  Duff,  with  like  limitation  and 
restriction  as  I  have  applied  to  my  devise  to 
him  in  regard  to  the  home  place." 

After  the  execution  of  this  will,  Francis 
Duff  became  Indebted,  and  the  testator  made 
a  codicil  to  his  wUl,  dated  April  19,  1888. 
which  is  as  follows: 

"I  hereby  revoke  and  modify  the  third 
section  of  my  will  apd  testament  as  to  my 
son,  Francis  C.  Duff,  this  far  only,  that  I  will 
the  said  plantation  I  now  live  on,  after  death, 
of  my  wife,  and  part  of  plantation  I  pur- 
chased from  Newton  and  Stephen  Duff,  to 
Felix  Gray,  trustee  for  Francis  0.  Duff,  and 
to  be  held  by  said  trustee  for  the  nse  and 
benefit  of  Francis  C.  Duff  and  his  family 
during  their  lives,  and  then  to  be  willed  by 
said  Francis  C.  Duff  to  whom  he  may  choose, 
and  that  said  trustee  Is  to  hold  said  prop- 
erty free  from  all  present  and  future  lia- 
bilities of  said  Francis  C.  Duff  and  for  ben- 
efit of  said  Francis  C.  Duff  and  bis  family; 
but  In  all  other  respects,  the  said  wUl  Is  my 
last  will  and  testament" 
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It  will  be  seen  that  by  tbe  orfgloal  will 
Francis  Doff  took  a  remainder  In  fee  after 
the  death  of  his  mother,  and  we  shall  now 
proceed  to  Inquire  as  to  tbe  extent  of  hla 
interest  under  tbe  codldL 

His  creditors  claim  that  under  this  codicil 
Francis  Dnft  takes  a  fee  simple,  which  they 
can  subject  In  payment  of  the  debts  due  to 
them,  while  the  contention  on  the  other  hand 
Is  tbat  be  has  a  Joint  Interest  with  his  family 
In  tbe  use  of  the  property  mentioned  in  tbe 
codicil,  which  is  not  liable  to  his  creditors. 

In  May  y.  Joynes,  20  Grat.  682,  It  was  held 
tbat  upon  a  devise  to  a  wife  of  "  'my  whole 
estate,  real  and  personal,  and  especially  all 
real  estate  which  I  may  hereafter  acquire,  to 
have  during  her  life,  but  with  full  power  to 
make  sale  of  any  part  of  the  said  estate  and 
to  convey  absolute  title  to  the  purchasers; 
and  use  the  purchase  money  for  investment 
or  any  purpose  that  she  pleases;  with  only 
this  restriction,  tbat  whatever  remains  at 
her  death,  after  paying  any  debts  she  may 
owe,  or  any  legacies  that  she  may  leave,  be 
divided  as  follows.'  There  are  then  limita- 
tions to  his  children  and  grandchildren. 
The  wife  takes  a  fee  simple  in  the  real,  and 
an  absolute  property  In  tbe  personal,  estate; 
and  tbe  limitation  over  of  whatever  remains 
at  her  death  Is  inconsistent  with  and  repug- 
nant to  Bucb  fee  simple  and  absolute  prop- 
erty in  said  real  and  personal  estate,  and 
falls  for  uncertainty." 

It  is  to  be  regretted  tbat  there  is  no  opin- 
ion extant  In  this  case,  so  that  we  must  look 
to  the  arguments  of  coimsel,  which  are  fuU^' 
reported,  for  tbe  reasons  and  authorities  con- 
trolling the  court  in  its  decree. 

A  great  number  of  cases  are  reviewed,  in- 
cluding many  of  those  relied  upon  In  the 
argument  here.  It  was  pressed  upon  tbe 
court  tbat  under  tbe  language  of  the  will 
tbe  widow  might  sell,  give,  or  waste  the 
•whde  capital,  as  her  absolute  property,  and 
no  court  could  interfere  to  prevent  her;  that 
when  such  an  unrestrained  power  has  been 
given,  and  an  absolute  interest  has  vested  in 
the  devisee,  there  can  be  no  valid  limitation 
over  to  other  persons;  and  this  view  was 
adopted  by  the  court  In  its  decree. 

May  v.  Joynes  baa  frequently  been  dted, 
and,  while  sometimes  questioned,  has  never 
been  overruled,  and  was  followed  by  this 
court  in  Farlsb  v.  Wayman,  91  Va.  430,  21 
S.  B.  810,  where  tbe  devise  was  to  trustees 
for  the  daughter  "during  her  natural  life, 
and  should  she  die  and  leave  no  child.  In  tbat 
case  tbe  property  devised  above  or  what  re- 
mained of  the  same  I  give  to  my  sister." 
Judge  Harrison,  delivering  tbe  opinion  of 
the  court,  says: 

"It  cannot  longer  be  doubted  that  the  law 
Is  settled  tbat  an  estate  for  life,  coupled 
with  the  absolute  power  of  alienation,  either 
express  or  Implied,  comprehends  everything, 
and  the  devisee  takes  tbe  fee." 

In  a  note  upon  that  case  In  1  Va.  Law 
Reg.,  at  page  219,  Judge  Burks  says:    "It 


cannot  be  doubted  that,  thongb  property  la 
devised  or  bequeathed  to  one  for  life,  even 
in  the  most  express  terms,  yet  If,  by  other 
terms  In  tbe  same  Instrument,  it  is  manifest 
tbat  the  devisee  or  legatee  is  Invested  with 
absolute  power  to  dispose  of  the  subject  at 
bis  will  and  pleasure,  he  is  not  a  mere  life 
tenant,  bnt  absolute  owner,  for  there  can  be 
no  better  definition  of  absolute  ownership 
than  absolute  dominion. 

"In  such  case  the  expressed  life  estate  is 
enlarged  into  an  absolute  estate  by  the  in- 
tention of  the  testator,  deduced  from  the 
instrument  as  a  whole.  Where,  however,  an 
estate  for  life  is  given  in  express  terms,  the 
language  in  other  parts  of  the  will  relied  on 
to  enlarge  that  Into  an  absolute  estate  ought 
to  be  very  clear,  indeed,  to  have  that  effect.'- 

This  subject  is  fully  discassed  In  a  very 
learned  opinion  by  Judge  Green  In  Bfllhol- 
leu's  Adm'r  v.  Rice,  18  W.  Va.  510,  where, 
after  an  exhaustive  review  of  tbe  authorities, 
English  and  American,  it  is  said:  "It  is  set- 
tled that  If  a  testator  gives  property  to  a 
devisee  or  legatee,  to  nse  or  dispose  of  at  his 
pleasure  (that  is,  to  consume  or  spend,  sell 
or  give  away,  at  bis  pleasure),  such  devisee 
or  legatee  has  the  fee  simple  or  absolute 
property,  even  though  bis  interest  In  it  be 
called  by  the  will  a  'life  estate,'  and  there  be 
a  provision  In  tbe  will  whereby  what  may 
remain  of  tbe  property  at  tbe  death  of  tbe 
devisee  or  legatee  Is  given  to  another  per- 
son." 

In  Rubey  t.  Bamett  (Mo.  Sup.)  48  Am. 
Dec.  112,  it  is  said:  "When  an  express  estate 
for  life  is  given  by  will,  and  a  power  of  dis- 
position Is  afterwards  conferred,  the  devisee 
takes  but  a  life  estate,  with  power  of  dispo- 
sition; and.  If  no  disposition  is  made,  the  res- 
ervation will  go  to  tbe  heirs  of  tbe  devisor. 
But  If  there  Is  no  previous  devise  of  the  life 
estate,  bnt  a  simple  power  of  disposition  is 
given,  then  the  devisee  takes  an  absolute  es- 
tate; and  this  rule  applies  to  both  real  and 
personal  estate." 

In  4  Kent's  C!om.  819,  tbe  doctrine  Is  stated 
thus:  "A  devise  of  an  estate  generally  or  In- 
'deflnilely,  with  power  of  disposition  over  It, 
carries  a  fee.  Bnt  when  the  estate  Is  given 
for  life  only,  the  devisee  takes  only  an  estate 
for  life,  though  a  power  of  disposition  or  to 
appoint  tbe  tee  by  deed  or  will  be  annexed, 
unless  there  should  be  some  manifest  gen- 
eral Intent  of  the  testator,  which  would  be 
defeated  by  adhering  to  this  particular  In- 
tent. And  tbe  rule  is  more  flexible  when  a 
specific  mode  of  exercising  the  power  Is  in 
point." 

In  8  Va.  Law  Reg.,  at  page  6S,  there  Is  an 
article  by  a  writer  of  acknowledged  authori- 
ty, which,  after  stating  that  the  cases  are 
difficult  to  reconcile  on  any  other  principle 
than  that  of  giving  free  play  to  tbe  testator's 
intention,  says  tbe  subject  may  be  thus  sum- 
marized: 

(1)  "When  an  express  estate  for  life  is 
given,  and  a  power  of  disposition  over  tbe 
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reversion  la  annexed,  the  devlaee  for  Ufa 
will  not  take  an  estate  In  fee,  notwithstand- 
ing tbe  power  to  dispose  of  the  Inheritance. 
The  express  estate  for  life  negatives  tbe  !&• 
tention  to  give  the  fee  simple,  and  converts 
those  words  into  words  of  mere  power,  wblcb, 
Btaiidlug  alone,  would  have  been  construed  to 
carry  an  interest" 

(2)  "When  a  life  estate  Is  given  the  devisee, 
with  power  of  disposition,  the  devisee  is  held 
to  take  a  fee  simple,  if  otherwise  the  mani- 
fest Intention  of  the  will  would  be  defeated." 
This  is  stated  to  be  by  waj  of  exception  to 
the  first  general  rule  stated,  and,  as  resting 
on  Intention,  must  depend  on  the  construc- 
tion of  the  particular  will.  "Thus,  where  the 
limitation  is  of  a  life  estate,  bat  there  is  giv- 
en full  power  pf  disposition  over  the  fee  by 
deed  or  will,  without  limitation  or  restric- 
tion as  to  the  time,  mode,  or  purpose  of  its 
exercise,  the  devisee  may  be  held  to  take,  not 
tbe  mere  life  estate  expressly  given,  but  tbe 
fee  Itself,  by  Implication,"  which  is  the  doc- 
trine of  May  V.  Joynes,  supra. 

We  have  quoted  freely  from  this  article, 
not  only  on  account  of  its  intrinsic  merit,' 
but  because  the  statement  that  where  there 
is  a  limitation  of  the  life  estate,  with  full 
power  of  disposition  over  the  fee  "by  deed  or 
by  will,"  that  the  devisee  may  be  held  to 
take,  not  the  mere  life  estate,  but  the  fee  by 
implication,  was  relied  upon  in  argument  by 
counsel  for  appellants  as  authority  to  show 
that  in  this  case  Francis  Duff  took  an  estate 
In  fee. 

We  have,  however,  the  best  authority  for 
the  statement  that  the  phrase  "by  deed  or  by 
will"  Is  not  to  be  taken  distributively,  but  as 
referring  to  the  full  power  of  disposition  by 
both  deed  and  will,  as  together  constituting 
the  full  power  of  disposition  over  the  fee, 
which.  If  conferred  without  limitation  or  re- 
striction as  to  time,  mode,  or  purpose  of  Its 
exercise,  would  serve  to  enlarge  the  life 
estate  expressly  given  into  a  fee  by  implica- 
tion. 

Where  an  estate  Is  given  to  a  person  gen- 
erally, or  indefinitely  as  contrasted  with  a 
gift  of  life  estate,  as  to  A.,  with  power  of 
disposition,  it  is  held  to  amount  to  a  fee 
simple.  Roberts  v.  Lewis,  153  U.  8.  367, 
14  Sup.  a.  MS,  38  L.  Bd.  747.  But  even  in 
this  ease.  If  a  life  estate  only  is  plainly  in- 
tended by  the  will,  a  fee  simple  In  land,  or 
an  absolute  Interest  In  personalty,  will  not  be 
construed  to  pass  to  the  first  taker,  and  a 
limitation  over  will  be  good.  Smith  v.  Bell, 
6  Pet  68,  8  L.  Ed.  322. 

The  authorities  which  we  have  cited.  In- 
cluding the  valuable  monograph  from  3  Va. 
I^w  Register,  supra,  clearly  establish  tbe 
distinction  between  a  gift  for  life,  with  a 
power  of  disposition  added,  and  a  gift  to 
one  Indefinitely,  with  the  power  of  disposi- 
tion by  deed  or  will. 

In  Burwell's  Ex'rs  v.  Anderson,  3  Leigh, 
356,  Jndge  Tucker  says,  "that  a  devise  to 
A.,  to  dispose  at  his  will  and  pleasure,  gives 


a  fee  simple;  but  a  devise  to  A.  for  life,  and 
after  her  decease  she  to  give  the  same  to 
whom  she  will,  passes  but  a  life  estate,  with 
a  power.  Where  such  Inconsistent  life  es- 
tate la  given,  tbe  fee  does  not  pass,  for  the 
whole  matter  rests  upon  intention." 

We  have  seen  that  by  the  original  will  in 
this  case  the  testator  gave  bis  son  an  estate 
in  fee  after  the  termination  of  the  life  es- 
tate to  his  wife,  and  that,  for  reasons  sat- 
isfactory to  himself,  be  revoked  that  section 
of  his  '^111,  and  made  the  codicil  under  con- 
sideration, by  which  Francis  OL  Doff  is  given 
an  express  estate  for  life,  with  a  power  of  ap- 
pointment by  will,  so  that,  so  far  from  Its 
defeating  the  manifest  intention-  of  tbe  will 
to  hold  that  the  devisee  takes  a  life  estate, 
only,  and  not  a  fee  simple,  it  would  be  in 
derogation  of  the  apparent  intention  of  the 
will  to  enlarge  the  life  estate,  which  is  ex- 
pressly given,  into  a  fee  simple  by  implica- 
tion. 

Up  to  this  point  then,  the  Intention  of  tbe 
testator  and  tbe  rules  of  la'w  are  In  entire 
barmony,  for  here  there  Is  no  gift  to  tbe  son 
generally  or  Indefinitely  with  a  full  power 
of  disposition  over  the  fee  without  limitation 
or  restriction  as  to  the  time,  mode,  or  pur- 
pose of  its  exercise,  but  of  a  life  estate  with 
a  power  of  appointment  by  will. 

The  next  quesUon  to  be  considered  is 
whether  the  devise  of  the  life  estate  to  a 
trustee  for  Francis  C.  Duff,  to  be  held  by 
said  trustee  for  the  use  and  benefit  of  Fran- 
cis Duff  and  family  during  their  lives,  and 
then  to  be  willed  by  Francis  Duff  to  whom 
he  may  choose,  and  that  tbe  trustee  is  to 
hold  the  property  free  from  all  present  and 
future  liabilities  of  said  Francis  C.  Duff  and 
his  family,  made  Francis  C.  Duff  the  sole 
beneficiary,  or  whether  he  takes  Jointly  with 
his  family. 

Francis  Duff  has  a  wife,  and  no  other 
family,  and  the  question  then  resolves  Into 
this:  Does  the  trustee  hold  tbe  property 
devised  for  the  sole  benefit  of  Franda  Dulf, 
or  for  the  joint  benefit  of  Francis  Duff  and 
his  wife  during  their  lives? 

We  must  revert  again  to  the  fact  that  by 
the  original  will  Francis  Duff  would  have 
taken  what  we  will  call,  for  brevity's  sake, 
an  estate  in  fee  simple,  and  that  the  appar- 
ent reason  for  the  execution  of  the  codicil 
was  that  Francis  Duff  had  become  heavily 
Indebted.  The  purpose  of  the  testator  then, 
clearly,  was,  by  the  codicil,  to  give  to  his 
son  the  beneficial  enjqyment  of  the  property 
devised  to  him,  shielded  from  the  claims  of 
his  creditors;  but  here  we  have  an  Intent 
to  which  the  court  cannot  give  effect,  be- 
cause it  Is  contrary  to  the  law  of  the  land. 

In  Hutchinson  v.  Maxwell,  100  Va.  169,  40 
S.  E.  655,  this  court  held  that  "the  reason- 
ing of  the  cases  which  uphold  spendthrift 
trusts  Is  unsatisfactory,  and,  as  it  seems  to 
us,  at  war  with  well-settled  principles  of  law 
as  to  the  Incidents  of  property,  whilst  the 
English  courts  of  chancery,  and  the  Amerl- 
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can  cases  which  follow  them,  even  If  our 
statute  did  not  make  a  debtor's  equitable 
property  liable  for  bis  debts  to  the  same  ex- 
tent as  if  he  were  the  legal  owner,  seem  to 
us  to  be  sustained  by  the  better  reason,  and 
In  furtherance  of  a  wise  public  policy.  What- 
ever right,  whether  legal  or  equitable,  a 
person  sui  juris  has  In  property,  ought  to  be, 
and,  we  think,  is,  liable  for  bis  debts,  except 
so  far  as  is  exempt  therefrom  by  statute. 
Whatever  rights  of  property  the  cestui  que 
trust  can  demand  from  his  trustees,  his  cred- 
itors ought  to  have  the  right  to  subject  to 
tbe  payment  of  their  debts,  unless  his  rightR 
are  so  connected  or  blended  with  the  rights 
of  others  that  they  cannot  be  subjected  with- 
out prejudice  to  tbe-latter's  rights." 

Whatever  right,  therefore,  Francis  Duff 
takes  under  this  will,  may  be  subjected  by 
bis  creditors  to  the  payment  of  his  debts, 
for  we  think  It  plain  that  it  bears  no  simili- 
tude to  the  case  of  NIckell  v.  Handly,  10  Grat. 
336,  where'  there  was  a  gift  of  property  of 
small  value  to  a  trustee  for  the  support  of 
a  woman  and  her  five  children,  and  tbe  court 
held  that,  under  the  circumstances  of  that 
case,  the  interest  of  the  mother  could  not  be 
subjected  to  her  debts;  that  she  and  her 
children  were  not  entitled  to  have  set  apart 
for  each  of  them  an  equal  share  of  tbe  trust 
property  or  its  annual  products,  but  It  was 
to  be  held  by  the  trustee,  and  the  annual 
products  applied  to  the  support  of  tbe  wife 
and  children  according  to  the  necessities  of 
each;  that  the  creditors  would  only  be  enti- 
tled to  the  ratable  portion  of  the  wife  of  any 
surplus  of  the  annual  products  of  the  trust 
subject,  after  providing  for  the  support  of 
herself  and  family;  and  that,  as  there  was 
no  such  BurpliiB  shown  to  exist,  tbe  bill  was 
properly  dismissed. 

In  tbe  case  before  us  the  devise  is  either 
for  the  sole  benefit  of  Francis  Duff,  or  for 
that  of  himself  and  wife,  and  In  the  latter 
event  his  share  could  be  set  apart  without 
Injury  to  the  interest  of  his  co-tenant. 

There  is  a  numerous  class  of  cases,  begin- 
ning with  Wallace  v.  Dold's  Ex'rs,  3  Leigh, 
258,  which  hold  that  a  grant  or  gift  to  a  wo- 
man and  her  children,,  or  to  a  trustee  for  the 
benefit  of  herself  and  children,  passes  title  to 
tbe  mother,  and  that  tbe  mention  of  the  word 
"children"  In  the  deed  or  will  merely  Indi- 
cates the  motive  for  the  conveyance  or  gift, 
-without  Investing  them  wltb  any  Interest 
therein.  Nye  v.  Lovltt,  92  Va.  710,  24  &  E. 
346. 

The  most  recent  of  these  cases  Is  Tyack  v. 
Berkeley,  100  Va.  296,  40  S.  a  904,  where 
many  of  these  authorities  are  reviewed,  and 
the  doctrine  Is  reaffirmed. 

In  Fltzpatrlck  v.  FItzpatrIck,  100  Va.  652, 
42  S.  E.  806,  it  was  said,  however,  that  a 
gift  to  a  wife  and  children,  without  more, 
vests  a  Joint  estate  In  tbe  wife  and  children 
In  equal  portions. 

All  the  cases  belonging  to  the  class  now 
under  consideration   have  been  of  a  gift. 


grant,  or  devise  for  the  benefit  of  wife  and 
children,  or  daughter  and  children;  but  tbe 
same  rule  of  construction  would  apply  to  a 
grant  or  devise  to  a  son  and  his  children,  or 
his  son  and  his  family,  and  the  same  tests 
would  with  propriety  be  resorted  to  In  order 
to  ascertain,  in  the  case  of  a  will,  whether 
the  testator  intended  by  tbe  addition  of  the 
words  "and  family"  to  a  gift  to  his  son  to 
embrace  the  family  as  Joint  objects,  with  the 
son,  of  bis  bounty. 

It  will  be  observed  that  the  gift  is  to  the 
trustee  for  Fi'ancls  DufT,  and  to  be  held  by 
such  trustee  for  the  use  and  benefit  of  Fran- 
cis Duff  and  his  family  during  their  lives,  and 
then  to  be  willed  by  Francis  Duff  to  whom 
he  may  choose.  To  what  does  this  power  of 
appointment  attach?  The  language  of  tbe 
will  vests  the  property  in  the  trustee,  and 
Francis  Duff  Is  clothed  with  the  power  to 
dispose  by  will  of  the  whole  of  it  The  will 
of  Francis  Duff  must  speak  at  his  death,  and, 
if  he  may  thto  v?Ill  the  entire  estate  held  by 
the  trustee,  what  becomes  of  the  Interest  of 
his  family?  The  trustee  Is  directed  to  hold 
said  property  free  from  all  present  and  future 
liabilities  of  Francis  Duff.  He  Is  directed  to 
hold  not  merely  the  Interest  as  trustee  of 
Francis  Duff,  but  the  whole  of  the  property 
which  passes  to  bim  under  this  devise.  If 
the  testator  had  not  supposed  that  It  vested 
for  the  benefit  of  Francis  C.  Duff,  where 
would  be  the  propriety  In  declaring  that  It 
should  be  held  free  from  bis  liabilities?  The 
interest  of  Ws  wife,  If  any,  could  not  be  sub- 
jected to  his  debts,  save  by  her  voluntary 
act;  and  the  language  of  the  will,  expressly 
exempting,  not  the  interest  of  Francis  0. 
Duff,  but  tbe  whole  of  the  estate  which  pass- 
ed to  the  trustee,  free  from  liability  for  his 
debts,  would  seem  to  be  a  circumstance 
pointing  to  the  Intent  of  the  testator  to  make 
Francis  O.  Duff  the  sole  object  of  his  bounty, 
far  more  persuasive  than  the  circumstances 
relied  upon  In  Wallace  v.  Dold's  Ks'rs  and 
Nye  V.  Ix)vitt,  supra,  In  Stinson  v.  Day,  1 
Rob.  435,  In  Leake  v.  Benson,  28  Grat.  IfiS, 
In  Bain  v.  Buff's  Adm'r,  76  Va.  371,  In  Selbel 
V.  Rapp,  85  Va.  28,  6  S.  B.  478,  and  In  Stace 
V.  Bumgardner,  89  Va.  418,  16  S.  Bt  252,  as 
vesting  the  entire  estate  In  the  wife  or  daugh- 
ter, to  the  exclusion  of  her  children  or  fam- 
ily. 

When  we  reflect  that  Brands  C.  Duff  was 
the  son  of  the  testator;  that  his  family  con- 
sisted of  himself  and  his  wife;  that  there 
were  no  children,  who,  as  being  the  grand- 
children of  the  testator,  'might  wltb  strong 
reason  have  been  deemed  the  direct  objects 
of  bis  bounty;  when  we  observe  that  the 
gift  Is  to  a  trustee  "for  Francis  C.  Duff,"  his 
name  being  followed  by  a  comma;  then  the 
words,  to  be  held  by  "said  trustee"  (that  is 
to  say,  tbe  trustee  for  Francis  O.  Duff)  for 
the  use  of  Francis  C.  Duff  and  bis  family  dur- 
ing their  lives;  that  Francis  Is  given  the 
power  to  dispose  of  the  whole  of  it  by  will 
to  whom  be  may  choose;  that  it  la  shielded 
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from  liability  for  the  debts  of  Francis  C. 
Doff;  that  the  language  employed  for  that 
purpo8<>  applies  not  to  any  share  or  part  of 
.t,  not  to  the  interest  In  it  of  Francis  O. 
Duff,  but  to  the  whole  of  it,  which  would 
have  been  not  only  unnecessary,  but  Is  mis- 
leading, if  he  was  but  a  joint  tenant  for  life 
with  his  wife;  that  If  the  wife,  on  the  other 
hand,  was  to  be  deemed  jointly  interested  in 
the  whole  estate,  her  share  was  left  in  a 
form  in  which  it  could  be  subjected  to  her 
debts,  thus  presenting  the  unusual  situation 
of  property  being  given  to  a  man  and  a  wo- 
man jointly.  With  Immunity  from  the  claims 
of  creditors  with  respect  to  the  Interest  of 
the  man,  while  the  bounty  to  the  woman  was 
left  at  the  mercy  of  her  Improvidence  and 
his  Importunity— when  all  these  circumstan- 
ces are  considered,  we  are  forced  to  the  con- 
clusion that  the  son  was  the  sole  object  of 
the  testator's  bounty.  His  Idea  doubtleBS 
was  that  the  devise  to  the  son,  free  from  the 
demands  of  his  creditors,  secured  a  support 
to  him  for  life,  and  that,  if  his  wife  surviv- 
ed, the  son  would  provide  for  her  by  his  will 
in  execution  of  the  power  of  appointment 
with  which  he  was  clothed.  Had  the  devise 
been  to  "Felix  Gray,  in  trast  for  Francis  C. 
Dnff  and  his  family,"  without  more,  the  case 
would' have  been  controlled  by  that  line  of 
decisions  of  which  Fltzpatrlck  v.  Fltzpatrick, 
supra,  is  the  most  recent  example,  and  the 
wife  of  Francis  would  have  taken  a  joint  es- 
tate with  him;  but,  looldng  to  the  situation 
of  the  testator  and  the  son,  we  are  satisfied 
that  the  son  was  the  sole  object  of  the  tes- 
tator's bounty. 

It  follows  that  the  decree  must  be  reversed, 
and  the  cause  remanded  to  the  circuit  court, 
to  be  proceeded  with  in  accordance  with  the 
views  expressed  in  this  opinion. 


aoi  Va.  SS7) 

ALLISON  et  aL  V.  ALLISON'S  BX'RS  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    June 
^  11,  1803.) 

WILLS— CONSTRUCTION— REMAINDERS— PRa> 

TBRMITTED   CHILDREN— BILL  TO 

CONSTRUE  WILL— COSTS. 

1.  Where  the  parties  who  will  take  cannot  be 
ascertained  until '  the  happening  of  the  event, 
the  remainder  is  contingent. 

2.  Words  used  In  a  will  should  be  given  their 
ordinary  and  nsnal  signification,  but,  where 
technical  words  are  used  they  are  presumed  to 
be  used  technically,  and  words  of  a  definite 
legal  HignificatioD  are  understood  as  nsed  in 
their  definite  legal  sense,  unless  the  contrary 
appears  on  the  face  of  the  instrument. 

3.  The  word  "heir,"  when  unexplained  and 
uncontrolled  by  the  context,  must  be  interpret- 
ed according  to  its  strict  and  technical  Import. 

4.  Upon  a  devise  to  one  for  life,  and  at  his 
death  to  the  heirs  of  the  testator,  the  heirs  are 
to  be  ascertained  as  of  the  death  of  the  testator, 
and  not  as  of  the  date  of  the  termination  of  the 
life  estate. 

5.  Where  there  la  a  contingent  remainder  in 
fee  simple,  with  an  alternative  remainder  lim- 
ited as  a  substitute,  the  latter  is  necessarily  con- 
dngeut. 

6.  Upon  a  limitation  of  real  property  to 
"^drs,"  the  right  heir,  only,  will  taice;   upon  a 


limitation  of  personal  property  to  "heirs,"  the 
word  will  be  construed  as  "distributees" ;  apon  « 
limitation  of  blended  property  to  "heirs  at  law," 
the  persons  answering  that  description  take  the 
whole — if  there  is  nothing  to  indicate  a  contrary 
Intention  on  the  part  of  the  testator. 

7.  Words  of  surviTorship  are  to  be  constmed 
as  referring  to  the  testator's  death,  unless  a 
special  intent  to  the  contrary  appears  upon  the 
face  of  the  will;  and  if,  upon  a  fair  construc- 
tion of  the  whole  will,  there  is  a  doubt  as  to 
the  character  of  the  remainder,  the  courts  will 
hold  it  to  be  vested,  rather  than  contingent. 

8.  The  present  capacity  of  taking  effect  in 
possession  if  the  possession  were  to  become 
vacant  distinguishes  a  vested  from  a  contingent 
remainder. 

9.  Code  1887,  {  %28,  providing  for  preteiv 
mitted  children,  was  not  intended  to  produce 
equality  or  to  diminish  the  power  of  the  testa- 
tor, and  any  provision  which  affords  evidence 
that  the  child  has  not  l>eett  forgotten  is  snffl- 
dent  to  prevent  the  application  of  the  statute; 
and  a  vested  remainder,  carrying  with  it  a 
vested  right  of  property,  answers  its  demands. 

10.  Where  the  executors  would  inevitably  have 
bad  to  resort  to  the  court  for  aid  in  construing 
the  will,  they  should  bear  the  costs  of  the  litiga- 
tion between  claimants  hi  which  that  construe- 
tion  is  ascertained. 
Cardwell,  J.,  dissentinK. 

* 
Appeal  from  Chancery  Court  of  Richmond. 
Bill  filed  by  one  Allison  against  the  execu- 
tors of  James  W.  Allison  and  others  to  obtain 
the  construction  of  decedent's  wilL  Decree 
rendered,  and  certain  of  the  parties  appeal. 
Decree  amended,  and,  as  amended,  afflrmed. 

Christian  &  Christian,  for  appellants. 
Leake  &  Carter,  Meredith  &  Cocke,  J.  Pres- 
ton Carson,  and  Samuel  A.  Anderson,  for  ap- 
pellees. 


KEITH,  P.  The  bill  In  this  case  asks  the 
court  to  construe  the  will  of  James  W.  At 
lison  made  on  October  2,  1885,  and  the  cod- 
icil thereto  dated  November  29,  1892,  which 
will  and  codicil  are  as  follows: 

"In  case  I  should  not  return,  this  la  my 
will  with  regard  to  my  property:  I  give  to 
Warner  Moore  the  property  on  the  dock  be- 
tween the  creek  and  17th  streets,  running 
from  the  dock  to  the  river,  to  have  and  to 
hold— reserving,  however,  an  annual  ground 
rent  free  of  all  taxes  and  Insurance  or  as- 
sessments of  six  hundred  dollars  per  an- 
num, which  he  Is  to  pay  to  my  sister,  Jane 
B.  Moore,  during  her  life,  and  after  her  death 
to  her  daughters,  Aimle  W.  and  Mary  Eliza- 
beth, to  be  divided  equally  between  them  so 
long  as  they  both  may  live,  and  at  the  death 
of  either,  the  whole  amount  to  be  paid  to  the 
survivor— at  the  death  of  the  last  one,  the 
ground  rent  Is  to  expire  and  cease  and  War- 
ner Moore  or  bis  heirs  is  to  have  a  fee  simple 
title  to  the  property. 

"I  give  to  my  sister,  Victoria  Ellen  Carson, 
ten  thousand  dollars  in  cash,  to  be  paid  by 
my  executors  at  any  time  within  two  years 
after  they  qualify. 

"All  the  residue  of  my  estate,  real,  per- 
sonal, and  mixed,  I  give  to  my  executors  In 
trust  for  the  sole  and  separate  use  of  my 
daughter,  Dora,  wife  of  Thomas  L.  Moore, 
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to  bare  and  to  bold  for  her  benefit  during  ber 
natural  life,  free  from  tbe  control  of  ber 
said  husband,  and  at  her  death  to  be  equally 
divided  among  her  children,  should  any  sur- 
ylre  her— If  slie  should  die  without  Issue,  or 
If  her  surviving^  chUd  or  children  should  die 
before  becoming  of  age,  then  the  property  be- 
queathed for  the  benefit  of  my  daughter  is 
to  be  divided  among  my  heirs  at  law  accord- 
ing to  the  laws  of  the  state  of  Yirglnia, 

"I  nominate  and  appoint  my  brother,  Wil- 
liam H.  Allison,  and  my  nephew,  Warner 
Moore,  my  executors,  and  request  that  no 
bond  be  required  of  them. 

"Witness  my  hand  and  seal  this  second 
day  of  October,  1885. 

"James  W.  Allison.    [Seat] 

"^ith  regard  to  settling  up  that  business  at 
the  Plaster  and  Sumac  Mill,  it  is  my  desire 
and  will  tbat  Warner  Moore  should  pay  to 
my  estate  ten  per  cent,  per  annum  for  all  tbe 
money  I  have  advanced  and  expended  In  the 
purchase  of  the  land  and  putting  up  the  build- 
ings left  to  Moore,  and  the  cash  given  him 
from  time  to  time.  That  is  to  say,  I  want  ten 
per  cent,  per  annum  in  the  shape  of  a  rental 
and  interest,  on  the  whole  amount  expended 
and  furnished  by  me  In  tbe  property  and  for 
tbe  business— this  for  each  year  since  tbe 
commencement  of  the  business,  on  the 
amount  at  that  time  expended  and  advanced. 

"And  besides  this  rental  I  want  one-fonrtb 
of  the  net  profits  of  the  business  after  deduct- 
ing tbe  aforesaid  rental  or  interest  The  be- 
quest to  Warner  Moore  is  upon  the  condition 
that  the  business  Is  settled  up  as  here  direct- 
ed, otherwise  it  is  to  be  void. 

"Witnean  my  hand  and  seal  this  second 
day  of  October,  1885. 

"James  W.  Allison.    [Seal.]" 
"New  York,  Nov.  29,  1892. 

"to  provide  against  my  sudden  death 
causing  injustice  to  my  dear  wife,  Minnie 
Clemens  Allison,  I  hereby  direct  my  execu- 
tor, or  executors,  to  Invest  one  hundred  thou- 
sand dollars  In  good  Income  paying  real  es- 
tate or  in  some  safe  stocks  or  bonds,  pref- 
erably real  estate,  to  be  held  by  my  said 
executor  and  my  brother-in-law,  Clemens 
Jones,  as  Joint  trustees  for  her  sole  and  sep- 
arate use,  and  benefit  during  her  natural  life, 
and  at  her  death  to  go  to  ber  child  or  chil- 
dren, If  there  should  be  any  by  me-and  If 
there  should  be  no  child  or  children  by  me, 
then  to  go  to  my  legal  heirs.  I  intend  this 
legacy  of  one  hundred  thousand  dollars  for 
life  to  be  In  addition  to  the  sum  of  fifty  thou- 
sand dollars  settled  upon  my  said  wife,  Min- 
nie Clemens  Allison,  by  an  ante-nuptial  agree- 
ment between  her  as  Minnie  Clemens  Jones 
and  myself,  executed  at  Fairfield,  Conn.,  on 
or  about  December  10,  1890. 

"As  to  the  remainder  of  my  estate,  I  wish 
It  to  be  distributed  as  directed  In  a  certain 
letter  of  testamentary  directions  written  by 
me  to  my  brother,  Wm.  H.  Allison,  from  this 
dty  on  the  eve  of  my  departure  for  Europe, 
In  company  with  Calderon  Carlisle— in  the 


fall  of  the  year  1885,  as  nearly  as  I  can  fix 
the  date— and  I  appoint  my  said  brother  and 
any  one  else  named  as  executor  in  that  let- 
ter as  my  executor  or  executors,  and  direct 
that  no  bond  be  required  of  him  or  them. 

"In  confirming  the  directions  given  in  tbe 
letter  herein  referred  to,  I  desh-e  only  such 
changes  to  be  made  as  will  equitably  and 
practically  carry  out  Its  Intentions  in  case  of 
the  death  of  any  beneficiary  therein  named 
making  a  change  necessary,  and  I  wish  the 
legal  behrs  of  any  such  beneficiary  to  re- 
ceive such  beneficiaries  share. 

"James  W.  Allison. 

"Witness  my  hand  and  seal  the  day  and 
year  above  written. 

"James  W.'  Allison.    [Seal.]" 

When  the  paper  of  1885  was  written  the 
testator  was  a  widower  with  one  child,  the 
appellee  Mrs.  Dora  Moore.  On  December  4, 
1890,  In  contemplation  of  marriage  with  the 
appellant  Mrs.  Minnie  C.  Allison,  he  settled 
upon  her,  in  lieu  of  her  dower  and  distribu- 
tive share  in  his  estate,  the  snm  of  $50,000. 
On  December  10,  1890,  the  second  marriage 
was  consummated;  and  on  June  10,  1891, 
James  W.  Allison,  the  infant  appellant,  was 
bom  of  this  marriage.  On  March  25,  1898, 
the  testator  died,  leaving  a  large  estate,  real 
and  personal,  and  surviving  him  his  widow, 
his  daughter,  Mrs.  Dora  Moore,  his  infant 
son,  his  brother,  William  H.  Allison,  his  sis- 
ter Mrs.  E.  V.  Carson,  and  the  descendants 
of  two  deceased  sisters. 

Tbe  first  error  assigned  to  tbs  decree  of 
the  chancery  court  of  the  city  of  Richmond  is 
that  "its  construction  of  the  residuary  clause 
of  the  will  amounts  merely  to  a  declaration 
of  future  rights,  and  not  necessary  to  an.v 
present  relief  to  which  any  party  is  entitled; 
and  upon  the  further  ground  that  the  per- 
sons who  may  be  interested  in  such  decision 
cannot  be  brought  before  tbe  court;  may  not 
be  In  being,  and  would  not  be  concluded  by 
a  decision  at  this  time."  The  chancery  court, 
however,  being  of  opinion  that  It  was  proper 
to  hear  and  determine  all  questions  arising 
upon  the  pleadings,  overmled  this  objection. 

This  assignment  of  error  was  waived  at 
the  bearing,  and  Is  only  mentioned  in  order 
that  the  opinion  may  show  what  dlspoaitlou 
was  made  of  It 

Tbe  next  question  which  we  shall  con- 
sider is  as  to  the  nature  of  the  limitation  ot 
the'  residuary  estate  contained  In  the  testa- 
mentary paper  of  October  2,  1886,  after  the 
death  of  Mrs.  Dora  Moore. 

After  making  certain  bequests,  the  testa- 
tor gives  the  residue  of  his  estate,  real,  per- 
sonal, and  mixed,  to  executors  In  trust  "for 
the  sole  and  separate  use  ot  my  daughter, 
Dora,  wife  of  Thomas  L.  Moore,  to  have  and 
to  hold  for  her  benefit  during  her  natural 
life,  free  from  the  control  of  her  said  hus- 
band, and  at  her  death  to  be  equally  divided 
among  her  children,  should  any  survive  her— 
if  she  should  die  without  Issue,  or  if  her  sur- 
viving child  or  children  should  die  before 
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becoming  of  age,  then  the  property  bequeath- 
ed for  tlie  benefit  of  my  daughter  Is  to  be 
divided  among  my  heirs  at  law  according  to 
the  laws  of  the  state  of  Virginia." 

The  bequest  for  life  of  the  entire  residuum 
of  his  estate  to  his  daughter,  which  Is  at  her 
death  to  be  equally  divided  among  her  chil- 
dren, etc.,  creates  a  contingent  remainder  in 
such  children,  for,  until  the  death  of  the 
daughter,  it  cannot  be  ascertained  which  of 
her  children  will  survive  her,  and  attain  the 
age  of  21  years.  See  Howbert  v.  Oawthom, 
100  Va.  — ,  42  S.  E.  683,  and  authorities  there 
cited. 

The  testator,  having  thus  indicated  the  di- 
rection In  which  be  preferred  that  his  estate 
should  go,  then  gives  expression  to  his  wish- 
es with  respect  to  the  property  in  the  event 
that  his  daughter  should  die,  and  leave  no 
eblldren  to  survive  her  and  attain  the  age  of 
21  years.  In  thjit  event  be  declares  that  he 
is  content  that  the  law  shall  take  its  course, 
and  the  property  bequeathed  for  the  benefit 
of  his  daughter  be  "divided  among  my  heirs 
at  law  according  to  the  laws  of  the  state  of 
Virginia."  Did  the  testator  Intend  that  this 
ultimate  bequest  should  be  to  his  heirs  at 
law  living  at  his  death,  or  those  who  answer 
that  description  at  the  death  of  the  life  ten- 
ant? 

Counsel  have,  with  zeal  and  discrimination, 
presented  arguments  and  collated  authorities 
upon  each  side  of  this  interesting  question. 
We  are  spared  the  labor  of  searching  out  au- 
thority, and  only  find  It  necessary  to  consider 
and  weigh  the  cases  which  the  assiduity  of 
counsel  have  supplied. 

The  object  In  construing  wills  is  to  arrive 
at  the  true  Intent  of  the  testator,  but  that 
Intent  is  to  be  gathered  from  the  language 
used,  for  the  object  of  construction  is  not  to 
ascertain  the  presumed  or  supposed,  but  the 
expressed,  intention  of  the  testatoi';  that  is, 
the  meaning  which  the  words  of  the  will, 
correctly  Interpreted,  convey.  Wootton  v. 
Redd's  Ex'r,  12  Grat  206;  Hatcher  v.  Hatch- 
er, 80  Ya.  171;  Waring  v.  Bosher's  Adm'r, 
91  Va.  286,  21  S.  R  464. 

In  construing  wills,  the  words  used  should 
be  given  their  ordinary  and  usual  significa- 
tion; but,  where  technical  words  are  used, 
they  are  presumed  to  be  used  technically,  and 
words  of  a  definite  legal  signification  are  to 
be  understood  as  used  in  their  definite  legal 
sense,  unless  the  contrary  appears  on  the 
face  of  the  instrument.  Waring  v.  Waring, 
96  Va.  641,  32  S.  E.  150. 

"Like  all  other  legal  terms,  the  word  'heir; 
when  unexplained  and  uncontrolled  by  tbe 
context,  must  be  Interpreted  according  to  Its 
strict  and  technical  Import,  In  which  sense  it 
obviously  designates  the  person  or  persons 
appointed  by  law  to  succeed  to  the  real  es- 
tate in  case  of  Intestacy."  2  Jarman  on  Wilis 
(Ed.  1881)  sen. 

With  these  rules  of  construction  to  guide 
us,  we  will  now  consider  some  of  the  cases 
b«irlng  upon  this  subject. 


Language  similar  to  that  in  tbe  will  before 
us  has  been  the  subject  of  Judicial  construc- 
tion in  a  great  number  of  Bnglish  cases. 

In  Holloway  v.  Holioway,  5  Vesey,  399,  the 
bequest  was  to  the  daughter  of  the  testator 
for  life,  and  after  her  decease  for  such  child 
or  children  as  she  shall  leave  at  her  decease, 
ia  such  shares  as  she  should  think  proper; 
and  in  case  she  shall  die,  leaving  no  child 
(which  was  the  event),  then  £1,000  to  her  ex- 
ecutors, and  the  remaining  £4,000  in  trust . 
for  such  person  or  persons  "as  shall  be  my 
heir  or  heirs  at  law."  It  was  held  that  the 
legacy  vested  In  A.  and  the  other  two  daugh- 
ters of  the  testator,  being  his  coheiresses  at 
law  and  next  of  kin  at  his  death;  the  court 
holding  that  words  must  be  understood  in 
their  legal  sense,  unless  by  the  context  or  ex- 
press words  plainly  appearing  that  It  was 
otherwise  intended.  It  will  be  observed  that 
A.,  the  life  tenant,  shared  with  her  sisters  In 
the  ultimate  remainder  in  her  capacity  as  one 
of  the  heirs  at  law  of  the  testator. 

In  Lasbnry  v.  Nev^wrt,  9  Sevan,  376,  a  tes- 
tator gave  bis  residuary  estate  to  his  daugh- 
ter for  life,  with  remainder  to  her  children, 
and  in  default  of  children  to  his  next  of  kin. 
Held,  that  the  class  of  next  of  kin  was  to  be 
ascertained  at  the  testator's  death;  following 
Holloway  v.  Holloway,  supra,  and  distln- 
guisliing  It  from  Brlden  v.  Hewlett,  2  Mill 
&  Keaii.  90. 

In  Urquhart  v.  Urquhart,  13  Simons,  61S. 
the  testator  directed  one  half  of  the  Interest 
of  his  residue  to  be  paid  to  his  daughter  and 
only  child,  and  the  other  half  to  his  wife, 
during  their  Joint  lives;  and  that  if  his 
daughter  survived  her  mother,  or  married 
and  left  issue,  then  that  the  whole  of  the 
capital  should  be  paid  to  her,  after  his  wife's 
death,  but  If  she  died  first,  without  marrying 
or  leavigg  issue,  then  that  the  trustee  should 
accumulate  the  interest  of  the  residue  so  far 
as  it  was  not  directed  to  be  paid  to  his  wife, 
and  that  on  her  death  one  half  of  tbe  capital 
should  be  divided  amongst  his  nearest  of  kin. 
and  the  other  half  amongst  his  wife's  nearect 
of  kin.  The  daughter  was  the  testator's 
nearest  of  Idn  at  his  death.  She  died  a  spin- 
ster, before  her  mother.  At  the  mother's 
death  the  testator's  sister  was  his  nearest 
of  kin. 

Held,  that  by  "my  nearest  of  Un"  the  tes- 
tator meant  his  nearest  of  kin  at  bis  own 
death,  and  not  at  the  death  of  his  wife,  and 
consequently  that  the  personal  representa- 
tive of  his  daughter,  and  not  his  sister,  was 
entitled  to  one  moiety  of  the  residue. 

It  will  be  observed  with  respect  to  this 
case  that  the  daughter  was  the  life  tenant  of 
one-balf  of  the  residuum  which  ultimately 
passed  to  her  representative,  she  being  the 
next  of  kin  to  the  testator  at  or  before  hhi 
death. 

In  Nicholson  v.  Wilson,  14  Simons.  549,  the 
testator  bequeathed  a  certain  sum  In  trust  to 
his  daughter  for  life,  and  after  her  death  to 
aucb  of  his  other  children  as  should  be  living 
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at  her  death,  equally.  If  more  than  one,  "and 
If  bat  one  child  shall  be  then  living,  then  an- 
te such  only  child;  and  If  all  my  children 
shall  be  then  dead,  then  I  give  and  bequeath 
the  same  unto  my  personal  repreaentatlve  or 
representatives,  and  do  direct  my  said  trus- 
tees and  the  survivor  of  them,  his  executors 
and  administrators,  to  transfer  the  same  ac- 
cordingly." At  the  testator's  death  his  daugh- 
ter S.  and  the  other  children  named  In  the 
will  were  his  next  of  kin.  S.  survived  all  oth- 
er children.  On  S.'s  death,  M.,  who  was 
testator's  only  grandchild,  was  testator's  sole 
next  of  kin,  and  as  such  she  claimed  the 
wbole  fund. 

Held,  that  the  life  tenant,  S.,  and  testator's 
other  children,  as  his  next  of  kin  at  bis 
death,  took  the  fund,  instead  of  its  going  to 
M.,  as  testator's  sole  next  of  kin  at  S.'s 
death.  The  court  said  that  "though  the  next 
of  Un  of  the  testator  at  his  decease,  and  the 
objects  of  the  gifts,  happened  to  be  the  same 
Individuals,  yet  the  question  must  be  con- 
sidered independently  of  the  events  that  had 
happened." 

In  Ware  v.  Roland,  15  Simons,  S87,  the 
testator  bequeathed  a  fund  in  trust  for  his 
wife  aud  daughter  for  their  lives,  successive- 
ly, with  remainder  in  trust  for  the  children 
of  his  daughter,  and,  If  at  her  death  she 
should  leave  no  child  living,  In  trust  to  sell 
the  fund  and  pay  A.  and  B.  £500  each.  If 
they  should  be  alive  at  that  time,  and  the  re- 
mainder "to  and  among  his  heirs  at  law, 
share  and  share  alike."  The  daughter  was 
the  testator's  heir  at  his  death.  She  died 
unmarried,  and  It  was  held  that  her  personal 
representative  was  entitled  to  the  fund,  as 
part  of  her  assets. 

The  bequest  here  was  of  a  fund  In  trust 
for  the  wife  and  daughter,  but  neither  that 
fact,  nor  that  the  daughter  was  the  tenant 
for  life,  prevented  her  from  taking  the  ulti- 
mate remainder  as  the  testator's  heir. 

In  Gorbell  v.  Davison,  18  Bevan,  556,  there 
was  a  bequest  to  A.  for  life,  with  remainder 
to  B.  for  life,  and  after  their  death  to  their 
next  of  kin,  but,  If  no  claimant  should  ap- 
pear within  twelve  months  after  their  death, 
then  to  charities.  A.  and  B.  were  sole  next 
of  kin  at  the  testator's  death.  Held,  first, 
that  the  next  of  kin  were  to  be  ascertained 
at  the  testator's  death;  and,  secondly,  that 
A.  and  B.  were  not  excluded  from  taking 
under  the  ultimate  gift  to  the  next  of  kin. 

In  Bullock  V.  Downes,  0  H.  L.  Cas.  1, 
the  testator,  in  18G0,  after  bequest  to  dif- 
ferent members  of  his  family,  gave  the  resi- 
due to  three  persons  in  trust  to  pay  the  div- 
idends to  his  son  for  life,  and  after  the 
son's  decease  to  any  widow  of  his  an  annuity 
of  £600  for  life,  and  the  residue  to  his  son's 
children,  and,  in  case  there  should  not  be 
any  child  of  the  son,  "then  to  stand  possesa- 
<>d  of  the  same,  in  trust  for  such  person  or 
persons  of  the  blood  of  me,  as  would  by  vir- 
tue of  the  statute  of  distributions  of  in- 
testates'   effects    have   become,    and   would 


then  have  been  entitled  thereto,  in  case  I  had 
died  intestate."  At  the  testator's  death  lie 
left  four  daughters  and  a  son.  The  son  mar- 
ried, enjoyed  the  dividends  -  of  the  residue 
during  life,  and  died  wltliout  ever  having  had 
a  child. 

Held,  that  the  word  "then,"  even  if  treat- 
ed as  an  adverb  of  time,  referred  only  to  the 
time  when  the  persons  entitled  would  come 
into  possession  of  what  had  been  bequeathed 
to  them,  that  the  persons  entitled  were  to 
be  ascertained  at  the  death  of  the  testator, 
that  the  son  was  one  of  those  persons,  and 
that  his  right  as  one  of  the  next  of  kin  was 
not  affected  by  the  previous  gift  of  a  life 
Interest  in  the  whole  of  the  residue,  so  that 
on  the  death  of  the  son  without  issue  the 
residue  became  divisible  into  five  shares,  of 
which  his  personal  representative  took  one, 
aud  his  sisters  the  other  four. 

No  case  could  be  of  higher  authority  than 
this,  and  It  was  followed  as  late  as  1897,  in 
Patten  v.  Sparks,  a  syllabus  of  which  is 
given  in  15  Mews.  Eng.  Digest,  at  page  933. 

We  find,  therefore,  the  law  finally  estab- 
lished in  Great  Britain  by  a  line  of  decisions 
running  from  Doe  v.  Lawson,  3  East,  278, 
decided  in  1803,  to  the  case  last  cited,  in 
1897.  See,  also.  Doe  v.  Maxey,  12  East,  589; 
Smith  V.  Smith,  SS  Eng.  Cb.  317;  Boydell  v. 
Golightly,  87  E3ng.  Ch.  327;  Wrightson  v. 
Macauley,  14  Mee.  &  WeL  214;  Selftert  v. 
Badham,  9  Bev.  370;  MmT)hy  v.  Donegan,  3 
Jones  &  La.  T.  639;  De  Beauvolr  y.  De  Beau- 
volr,  8  H.  L.  Cas.  523. 

There  have  been,  It  is  true,  from  time  to 
time,  decisions  which  are  not  in  harmony 
with  this  current  of  authority.  We  shall 
not  undertake  to  reconcile  them,  or  to  offer 
any  opinion  as  to  the  sufficiency  of  the  pe- 
culiar circumstances  by  which  they  have  been 
discriminated  from  the  cases  we  have  quoted. 
There  can  be  no  doubt  that  the  established 
law  of  £<ngland  is  in  harmony  with  the  prin- 
ciples enunciated  in  Bullock  v.  Downes.  This 
is  conceded  by  2  Redfleld,  92,  note  104;  and 
Jarman  on  Wills  <6th  Am.  Ed.)  p.  986,  ex- 
presses the  opinion  "that  at  the  present  day 
It  Is  not  probable  that  such  decisions  will  be 
made  as  those  in  Briden  v.  Hewlett  and  But- 
ler V.  Bushnell,"  which  are  among  the  cases 
to  which  we  refer  in  general  terms  as  being 
out  of  harmony  with  the  established  rule  in 
England. 

Coming  now  to  the  American  authorities, 
we  find  that  the  Supreme  Court  of  Illinois, 
construing  a  will  by  which  the  testator  de- 
vised his  estate  to  executors  in  trust,  and 
after  making  provision  for  his  widow,  and 
some  charitable  bequests,  dh-ected  that  the 
remainder  of  his  estate,  real  and  personal, 
should  be  so  managed  and  disposed  of  that 
one-half  of  the  income  thereof  should  be  paid 
to  his  daughter  during  her  life,  with  re- 
mainder to  her  children,  should  she  have  any, 
and,  in  case  of  her  death  without  issue,  her 
share  should  go  to  and  descend  to  his  heirs 
at  law,  and  gave  his  son  the  balance  of  his 
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estate,  the  Income  thereof  nntil  he  should 
attain  the  age  of  30  yean,  and  then  the 
whole  of  his  share.  The  son  and  daughter 
both  died  after  the  probate  of  the  will,  with- 
out issue,  the  son  dying  first  It  was  held 
that  the  heirs  at  law  who  were  to  take  the 
share  of  the  daughter  after  her  death  with- 
out Issue  were  the  son  and  daughter  of  the 
testator  who  were  living  at  the  time  of  his 
death.  In  tiie  absence  of  anything  in  the  will 
to  show  a  contrary  intention.  Kellett  t. 
Shepard,  189  IlL  433,  28  N.  B.  751,  34  N.  B. 
254. 

In  Buzby's  Appeal,  61  Pa.  HI,  the  testator 
devised  to  his  son  "for  life  and  from  and 
Immediately  after  his  decease,  then  tor  the 
use  and  behoof  of  all  and  every,  child  and 
children  of  said  son  that  shall  then  be  liv- 
ing and  the  lawful  issue  of  such  as  shall 
be  deceased,  and  for  want  of  such  child  or 
children  or  lawful  issue,  then  in  trust  for 
the  use  and  behoof  of  my  right  heirs  for^ 
ever."  The  son  died  unmarried  and  Without 
issue.  Held,  that  he  took  an  estate  for  life, 
and  that  the  remainder  in  fee  to  the  children 
and  Issue  of  those  deceased  was  contln- 
gent.  Held,  also,  that  the  heirs  of  the  tes- 
tator who  were  living  at  his  death  took  un- 
der the  last  limitation. 

In  that  case  the  court  refers  to  the  rule 
as  laid  down  by  Redfleld  on  Wills,  who  says: 
"The  devise  or  bequest  of  property  to  the 
testator's  heirs  at  law  means  those  who  were 
such  at  the  time  of  his  decease,  unless  a 
contrary  intent  is  obvious.  But  where  there 
are  intervening  estates,  and  the  remainder 
is  contingent,  it  will  be  construed  as  having 
reference  to  those  who  shall  sustain  the  re- 
lation of  heirs  at  the  time  the  estate  vests 
in  possession."  In  support  of  this  doctrine, 
Redfleld  cites  a  number  of  Massachusetts 
cases,  and  among  them  Abl)ott  v.  Bradstreet, 
3  Allen,  587,  and  Sears  y.  Russell,  8  Oray, 
86.  The  Pennsylvania  court  observes  that 
"the  general  rule  is  recognized  in  Sears  v. 
Russell,  and  strictly  followed  in  Abbott  v. 
Bradstreet,  and  neither  of  them  suggests  any 
such  modification  of  the  rule  as  that,  stated 
by  Mr.  Redfleld,"  and  concludes  as  follows: 
"The  limitation  to  the  heirs  must  be  con- 
strued to  mean  those  who  are  such  at  the 
testator's  death  unless  a  different  Intent 
clearly  appears.  Whether  the  remainder  be 
regarded  as  contingent  or  vested,  the  heirs 
of  the  testator  who  were  living  at  his  death 
are  entitled -to  it  under  the  limitation." 

The  English  and  Massachusetts  cases  to 
which  we  have  referred  were  examined,  and 
the  conclusion  reached  that  the  heirs  should 
be  ascertained  at  the  testator's  death. 

In  Abbott  V.  Bradstreet,  3  Allen,  687,  a 
bequest  of  the  remainder  after  a  life  estate 
to  the  heirs  at  law  of  the  testator  was  con- 
strued as  referring  to  those  who\  were  such 
at  the  time  of  his  decease,  unless  a  different 
intent  was  plainly  manifested;  and  that 
such  intent  was  not  to  be  Inferred  from  the 
fact  that  those  to  whom  the  life  estate  was' 


given  were  among  his  helra  at  bw,  or  Out 
a  bequest  was  given  to  another  tielr  at  law 
"In  full  of  any  share  she  may  be  entiUed 
to  out  of  my  estate."  Judge  Hoar  deliv- 
ered the  opinion  of  the  court  He  reviews  a 
number  of  English  decisions,  and  reaches  the 
conclusion  that  the  doctrine  announced  in 
HoHowayv.  Hollovray,  supra,  may  now  be 
considered  as  the  law  of  Eingland,  and  says 
that  the  English  cases  to  the  contrary  are 
recognized  as  exceptional,  and  x«sting  upon 
special  circumstances  indicative  of  Intention. 

In  Whall  V.  Converse,  146  Mass.  345,  15 
N.  a  660,  the  testator,  by  his  wUl,  gave  the 
Income  of  a  trust  fund  to  his  wife  until  his 
death  or  marriage,  and,  in  either  event  to 
his  son  and  daughter;  the  principal,  if  the 
wife  survives  them  and  their  issue,  if  any, 
to  go  on  her  death  as  she  may  direct  by 
will,  or,  in  default  of  a  will,  "then  to  my 
heirs  at  law."  The  bequest  over  Is  to  the 
heirs  of  the  testator  at  the  time  of  Ills  deafli. 

Judge  Holmes  deliven  in  that  case  a  brief 
opinion.  In  which  he  states  the  law,  and  the 
reason  for  it  in  terse  but  yet  comprehensive 
terms:  "The  general  rale  is  settled,  that  in 
case  of  an  ultimate  limitation .  Uke  that  of 
the  fund  in  question  to  the  testator's  heirs 
at  law,  the  persons  to  take  are  those  who 
answer  the  description  at  the  time  of  the 
testator's  death.  •  •  •  Abbott  t.  Brad- 
street S  Allen,  687.  The  reasons  for  this 
rule  are  that  the  words  cannot  be  used  prop- 
erly to  designate  anybody  else;  that  such 
a  mode  of  ascertaining  the  beneficiary  Implies 
that  the  testator  has  exhausted  his  spedflc 
wishes  by  the  previous  llmitationa,  and  is 
content  thereafter  to  let  the  law  take  its 
course." 

In  Botch  V.  Rotch,  173  Mass.,  at  page  125. 
63  N.  B.  268,  the  testator,  by  his  wUl,  direct- 
ed that  there  be  deposited  a  sum  of  money 
for  each  of  his  three  daughters,  the  income 
to  be  paid  to  each  for  life,  and  upon  the 
decease  of  each  the  deposit  to  be  paid  over 
to  her  children  then  living,  and,  in  default 
of  any  lawful  issue  then  living  of  such  daugh- 
ter, to  be  paid  over  "to  my  heirs  at  law  as 
part  of  the  residue  of  my  estate,  in  the  man- 
ner hereinafter  directed  concerning  the 
same."  He  made  a  similar  provision  for 
each  of  his  two  sons;  the  fund,  in  default 
of  issue,  to  be  paid  over  "to  my  heirs  at 
law,  as  hereinafter  provided."  The  testator 
also  directed  that  the  residue  of  his  estate 
be  divided  into  so  many  equal  shares  that 
there  might  be  one  share  set  aside  for  "each 
of  my  children  then  living";  giving  one  share 
to  each  of  his  sons  absolutely,  and  one  share 
for  each  of  his  daughters,  in  trust  to  pay 
the  income  to  her  during  life,  and  on  her 
decease  to  convey  the  trust  property  to  her 
issue,  and  in  default  of  issue  to  convey  the 
same  "to  my  heirs  at  law,  to  hold  the  same 
to  them,  their  heirs,  execnt<»»,  administra- 
tors and  assigns  forever."  E.,  one  of  the 
daughters,  died  after  the  testator's  death, 
unmarried  and  without  issue,  leaving  a  wlU. 


Digitized  by  V^jOOQ  IC 


Va.) 


ALLISON  r.  ALLISON'S  EX'BS. 


909 


under  wblcb  0.  was  tbe  executrix  and  resid- 
uary legatee.  Before  tbe  deatb  of  E.  tbe 
Interest  of  ber  deceased  brotber  bad  been 
bold  to  ber  and  to  tbe  tbree  otber  snrTiTlng 
cblldren  of  tbe  original  testator,  tn  equal 
sbarea-  Held,  tbat  tbose  persons  took  the 
remainders, given  to  tbe  testator's  "belrs  at 
law"  wbo  were  his  belrs  at  bis  decease;  tbat 
C,  as  executrix  and  residuary  legatee,  and 
aside  from  tbe  purchase  of  tbe  share  of  tbe 
deceased  son,  was  entitled  to  receive  a  oue- 
flfth  part  of  the  fund  Invested  for  B.,  and 
no  more;  that  tbe  share  of  the  residue  held 
in  trust  for  B.  by  tbe  trustee  before  ber  deatb 
was  to  be  divided  into  four  equal  shares  for 
tbe  benefit  of  ber  surviving  brotber  and  two 
Bisters  and  C.;  and  tbat  the  shares  of  tbe 
two  ststers,  as  well  as  tbose  of  tbe  brotber 
and  C  were  to  go  to  them  absolutely,  free 
of  trusts. 

In  the  course  of  its  opinion  tbe  court  saidr 
"Tbe  slightest  reflection  would  show  a  tes- 
tator that.  If  he  wished  that,  of  such  of  his 
children  as  might  be  llvihg  at  bis  deatb, 
none  should  have  power  over  tbe  trust  prop- 
erty unless  they  were  living  when  tbe  partic- 
ular estates  fell  In,  be  must  do  more  than 
provide  simply  that  tbe  remainders  should 
go  to  his  heirs  at  law.  whom  he  expected, 
or  at  least  hcqied,  would  be  all  bis  five  chil- 
dren. Nor  do  we  see  anything  In  the  gen- 
eral scheme  of  tbe  will  or  In  Its  other  pro- 
visions which  shows  us  that,  in  tbe  clauses 
which  we  are  to  construe,  tbe  testator  meant 
by  tbe  words  'to  my  heirs  at  law'  his  heirs 
to  be  determined  as  of  any  otber  time  than 
as  of  tbe  time  of  bis  own  death." 

This  case  would  seem  to  be  sufBclent  to 
establish  tbe  law  of  Massachusetts,  but  ap- 
pellees place  great  reliance  on  Heard  v. 
Bead,  which  Is  reported  In  169  Mass.  216,  47 
N.  E.  778.  In  that  case  tbe  testator  gave  bis 
daughter  the  residue  of  his  estate.  Including 
the  reversion  In  the  dwelling  bouse  to  trus- 
tees to  pay  a  net  Income  to  the  daughter  for 
life,  and,  "at  and  after  the  decease  of  my 
said  dangbter,  I  give  the  said  trust  premises 
to  her  issue,  equally  to  be  divided  between 
and  among  them,  if  more  than  one.  In  fee 
simple,  the  children  of  any  deceased  child  of 
my  aald  daughter  to  take  tbe  parent's  sbare 
by  representation.  If  my  said  daughter  shall 
leave  no  Issue  surviving  her,  tbe  trust  prem- 
ises shall,  at  ber  decease,  be  divided  Into 
two  equal  parts  or  portions,  one  of  which 
partB  shall  go  to  and  be  held  by  tbe  said 
John  T.  B.  and  his  heirs  in  fee  forever,  and 
the  other  part  shall  be  divided  among  my 
belrs  at  law  as  though  I  died  Intestate." 

Considering  all  the  provisions  of  tbe  will, 
a  majority  of  tbe  court  were  of  opinion  tbat 
tbe  testator  had  in  mind  tbe  belrs  at  law 
living  at  the  time  of  tbe  daughter's  decease, 
when  tbe  one-half  interest  was  to  be  divided 
among  bis  belrs  at  law.  How  many  of  the 
Judges  dissented,  or  wbo  they  were,  does  not 
appear.    Tbe  case  cannot  be  reconciled  with 


otber  decisions  of  tbe  same  court  which  pre- 
cede and  follow  it 

We  come  now  to  consider  the  Virginia  au- 
thorities bearbag  upon  this  subject  In  tbe 
case  of  Stokes  v.  Van  Wyck,  83  Va.  724,  3 
S.  m  387,  the  testator,  dying  hi  1834,  by  his 
will  limited  an  estate  in  fee  to  his  daughter, 
Mrs.  W.,  for  ber  life,  with  remainder  to  her 
Issue  In  fee,  and  In  default  of  issue  to  bis 
own  heirs.  At  tbe  time  of  testator's  death, 
Mrs.  W.  was  ids  sole  heir.  In  1857  she  sold 
and  conveyed  the  estate.  In  1884  she  died 
without  ever  having  had  issue,  and  in  eject- 
ment by  S.  and  others,  who  were  testator's 
heirs  living  at  Mrs.  W.'s  death,  against  her 
grantees,  to  recover  the  estate,  it  was  held 
tbat  ber  grantees  acquired  perfect  title  by 
ber  conveyance. 

In  that  case  tbe  court  in  the  course  of  its 
opinions,  applying  the  law  In  force  at  the 
deatb  of  tbe  testator,  held  that  tbe  rule  in 
Shelley's  Case  controlled,  by  virtue  of  which 
Mrs.  W.  took  an  estate  tail,  converted  by  our 
statute  Into  a  fee. simple.  "But  tbat  fee-sim- 
ple estate  was  determinable  by  ber  death 
without  Issue  thai  living,  with  a  limitation 
over  In  that  case  to  tbe  hebns  of  the  testator, 
William  Bousb."  This  estate  tail,  thus  en- 
larged by  statute  into  a  fee  simple,  having 
determined  by  tbe  deatb  of  Mrs.  Walke  with- 
out issue  living  at  her  death.  It  became  nec- 
essary to  ascertain  In  wblcb  of  tbe  heirs  of 
tbe  testator  the  title  vested  under  tbe  terms 
of  tbe  will— tbe  heirs  living  at  tbe  deatb  of 
tbe  testator  In  1834,  or  those  living  at  the 
death  of  tbe  Ufe  tenant  In  1884.  Upon  this 
point,  says  the  court:  "She  [Mrs.  Walke] 
was  tbe  only  child  and  heir  living  at  the  date 
of  the  testator's  will,  and  at  bis  death  she 
was  to  him  the  nearest  and  dearest  and 
was  unquestionably  tbe  chief  object  of  bis 
affection  and  bounty.  The  testator  therefore 
limited  tbe  estate,  first  to  her  and  her  bus- 
band  for  life,  and  to  tbe  survivor  for  life; 
and,  secondly,  to  ber  issue.  But  if  she  bad 
no  issue,  then  It  would  seem  tbat  be  natural- 
ly would,  lastly,  pretai  ber— bis  only  child 
and  right  heir— to  others  not  so  near  in  blood 
and  affection,  and  give  the  estate  to  ber  ab- 
solutely, without  limitation  or  restriction,  to 
do  with  as  she  pleased.  Such  would  be  the 
natural  conclusion,  In  the  absence  of  any- 
thing In  tbe  will  to  the  contrary.  If  we  were 
driven  to  the  ties  of  blood  as  they  are  known 
in  tbe  common  experience  of  men,  and  were 
not  confined  to  tbe  will  Itself,  to  be  read  and 
Interpreted  In  tbe  light  of  well-settled  legal 
principles."  Discussing  tbe  will,  tbe  court 
saw  nothing  In  the  language  used  by  the  tes- 
tator.  inconsistent  with  this  natural  Inclina- 
tion of  a  father  to  send  bis  property  along 
with  his  affection  for  his  daughter  and  only 
child. 

In  that  case  tbe  limitation  was  to  tbe  tes- 
tator's belrs,  and  it  was  argued,  therefore, 
tbat  be  intended  a  plurality  of  persons,  and, 
as  be  bad  only  one  heir  living  at  tbe  time  of 
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bis  deatb,  be  must  bave  referred  to  some 
otber  period  tor  the  ascertainment  of  bis 
belrs;  bnt  tbe  court  was  of  opinion  that 
there  was  nothing  favorable  to  the  plaintiffs 
In  error  in  the  testator's  use  of  the  plural 
word  "heirs,"  and  that  Its  use  could  not  ex- 
clude the  Idea  that  the  testatorlal  Intent  was 
to  limit  tbe  estate  to  tbe  daughter,  who  was 
tbe  sole  "heir,"  for  where  there  Is  a  gift  to 
tbe  heir  (in  the  singular),  and  there  Is  a  plu- 
rality of  persons  conjointly  answering  to  the 
description  "heir,"  all  are  held  to  be  entitled, 
and  tbe  converse  Is  held  to  be  true.  2  Lord 
Raymond,  829. 

A  number  of  'English  cases  upon  both  sides 
of  this  question,  some  of  which  we  have  con- 
sidered, are  discussed  in  the  opinion  of  tbe 
court,  the  Virginia  cases  up  to'  the  date  of 
that  decision  are  referred  to,  and  the  conclu- 
sion was  reached  tliat  in  England  tbe  role 
which  requires  the  heirs  to  be  ascertained  at 
the  death  of  the  testator,  and  not  at  tbe 
death  of  the  life  tenant,  unless  plainly  con- 
trolled by  tbe  language  of  tbe  Instrument  un- 
der construction,  is  fully  settled  in  England, 
and  that,  wliile  there  had  been  no  decisions 
1b  Virginia  on  tbe  precise  question  at  that 
time,  tbe  principle  Iiad  been  recognized  and 
applied  in  analogous  cases;  citing  Hansford 
V.  Elliott,  9  Leigh,  79;  Catlett  t.  Marshall, 
10  Leigh,  79;  MartJn  v.  Kirby,  11  Grat  67; 
Brent  v.  Washington's  Adm'r,  18  Grat  626; 
and  Corbin  v.  Mills*  Ex'rs,  19  Grat.  472. 

Quite  a  number  of  decisions  by  this  court 
since  tbe  case  of  Stokes  y.  Van  Wyck,  supra, 
bave  been  cited.  We  bave  examined  them, 
and  can  find  nothing  which  militates  against 
the  current  of  opinion  as  established  by  tbe 
English  cases,  by  those  from  Illinois,  Penn- 
sylvania, and  Massachusetts,  and  with  tbe 
rule  applied  in  Stokes  v.  Van  Wyck. 

It  is  not  contended  that  in  any  of  the  later 
cases  the  precise  point  here  under  considera- 
tion was  adjudged,  and  a  discussion  of  the 
more  or  less  analogous  principles  which  they 
illustrate  would  throw  no  such  light  upon  the 
case  before  us  as  would  justify  an  expansion 
of  this  opinion. 

Ever  mindful  of  tbe  rvl6  that  the  intention 
of  the  testator  must  prevail,  that  that  inten- 
tion is  to  be  gathered  from  the  language 
used,  and  that  only  technical  words  are  to 
receive  technical  construction,  and  Lord 
Coke's  maxim  "to  judge  as  near  as  may  be 
according  to  the  rules  of  law,"  we  can  find 
nothing  in  tbe  language  of  tbe  testator  which 
controls  tbe  rule  of  construction  established 
by  tbe  overwhelming  weight  of  authority  in 
England  and  this  coimtry. 

Having  reached  the  conclusion  tba;t  the 
heirs  are  to  be  ascertained  as  of  the  death 
of  the  testator,  it  remains  for  us  to  determine 
the  nature  of  tbe  interest  which  they  take 
under  this  clause. 

Is  the  ultimate  remainder  to  the  heirs  vest- 
ed or  contingent?  We  have  already  said  that 
tbe  limitation  after  the  termination  of  tbe 
life  estate  to  Mrs.  Moore  "to  her  children. 


should  any  survive  her.  If  she  should  die 
without  issue,  or  If  her  surviving  children 
should  die  before  coming  of  age,"  created  a 
contingent  remainder  in  such  children<T-a  con- 
tingent remainder  in  fee.  It  follows  that  "no 
after  limitation  dependent  upon  it  can  be  a 
vested  one."  Wash,  on  Real  Property,  vol  2 
(3d  Ed.)  p.  535.  That  author,  at  page  SH, 
says:  'INo'twithstanding  a  remainder  limited 
after  a  remainder  in  fee  would  be  void,  yet 
two  remainders  may  be  so  limited,  though 
each  a  fee,  as  to  be  good,  provided  this  is  so 
done  that  only  one  Is  to  take  effect;  the  one 
being  a  substitute  for,  and  not  subsequent 
to,  .tbe  otber.  The  consequence  is  that,  if  the 
first  takes  effect  and  becomes  vested,  the 
other  at  once  becomes  void.  Bucb  limita- 
tion is  said  to  be  of  a  fee  with  a  double  as- 
pect" 

Minor's  Inst,  vol.  2,  p.  418,  is  to  tbe  same 
effect:  "Where  the  intervening  contingent 
remainder  is  less  than  a  fee  simple,  the  re- 
mainder limited  afterwards  will  be  vested  or 
contingent  according  to  the  terms  of  tbe  lim- 
itation. There  is  no  necessity,  in  tbe  nature 
of  things,  that  it  should  be  contingenL 
Feame's  Rem.  223  et  seq. 

"Where  there  is  a  contingent  limitation  in 
fee  simple  absolute,  no  estate  limited  after- 
wards can  be  vested."  Feame's  Rem.  22o. 
229-30." 

"It  ia  possible,  taoweyer,  even  at  common 
law,  to  limit  two  concurrent  fees,  by  way  of 
remainder,  as  substitutes  or  altematlves,  one 
for  the  other;  the  latter  to  take  effect  in 
case  the  prior  one  shquld  fall  to  vest  in  inter- 
est"   Minor's  Inst.  vol.  2,  p.  394. 

Tbe  law  as  thus  stated  by  eminent  text- 
writers  is  abundantly  fortified  by  adjudged 
cases  to  which  they  refer. 

We  are  therefore  of  opinion,  with  respect 
to  tbe  residuary  clause,  that  it  creates  a  Ufe 
estate  in  Mrs.  Dora  Moore,  a  conttogent  fee 
In  her  child  or  children,  and,  upon  a  failure 
of  these  intervening  estates,  the  ultimate  re- 
mainder, which  is  up  to  that  time  contiogeat 
will  vest  in  those  who  were  the  heirs  at  law 
of  tbe  testator  at  his  death. 

Mrs.  Minnie  C.  Allison,  widow  of  testator, 
claims  that  she  is  entitled  to  share  in  the  dis- 
tribution of  her  husband's  estate  among  "his 
heirs  at  law  according  to  the  laws  of  tbe 
state  of  Virginia." 

The  decree  of  the  chancery  court  was  ad- 
verse to  her  claim,  and  in  her  petition  for 
appeal  her  counsel  Jays  down,  as  propositions 
settled  by  the  authorities,  first  that,  upon  a 
limitation  of  real  property  to  "heirs,"  the 
right  heir,  only,  will  take;  secondly,  that  np- 
oh  a  limitation  of  personal  property  alone  to 
"heirs,"  the  word  "heirs"  will  be  construed 
as  "distributees,"  and  tbe  personalty  will. 
under  such  a  limitation,  pass  to  those  enti- 
tled under  the  statute  of  distributions. 

From  those  principles,  counsel  deduce  the 
conclusion  that,  where  there  is  a  blended  gift 
of  realty  and  personalty  in  one  clause  to 
belrs,  tbe  word  "heirs"  will  be  construed  as 
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distributirely,  and  will  mean  right  heirs,  so 
far  as  realty  Is  concerned,  and  will  mean  dis- 
tributees, with  respect  to  the  personalty;  that 
this  is  In  accordance  with  the  ancient  mie  of 
construction,  reddendo  singula  singulis.  In 
other  words,  the  word  "heirs"  will  be  con- 
straed  dlstrlbntlTely,  according  to  the  nature 
of  the  two  kinds  of  property;  right  heirs  tak- 
ing the  realty,  and  distributees  taking  the 
personalty. 

The  two  principal  propositions  correctly 
•tate  the  law,  but  we  cannot  assent  to  the 
corollary  deduced  from  them.  The  property 
which  passes  ultimately  to  the  heirs  at  law 
of  the  testator  is  the  residuum  of  his  estate- 
real,  personal,  and  mixed.  At  the  date  when 
the  will  in  which  this  clause  appears  was 
written,  the  testator  was  a  widower.  He 
was  again  married,  years  after  the  execution 
of  this  will;  and  his  widow  could  not,  there- 
fore, have  been  within  the  contemplation  of 
the  testator  when  It  was  written.  The  codi- 
cil which  bears  date  November  29,  1892,  was 
made,  as  It  declares  upon  Its  face,  in  order 
that  his  sudden  death  might  cause  no  Injus- 
tice to  his  wife.  He  therefore  directed  his 
executors  to  invest  $100,000  In  good,  income- 
paying  real  estate,  or  In  safe  stocks  or  bonds, 
to  be  held  by  Us  executors  and  brother-in- 
law  as  joint  trustees  for  her  sole  use  during 
ber  life,  and  at  her  death  to  go  to  her  child 
or  children,  and,  if  there  should  be  no  child 
cr  children  of  the  marriage,  then  to  his  legal 
heirs.  As  to  the  remainder  of  his  estate,  he 
declares  that  he  wishes  It  to  be  distributed 
ns  directed  in  accordance  with  a  "certain  let- 
ter of  testamentary  directions  written  by  me 
to  my  brother  William  H.  Allison  on  the  eve 
of  my  departure  for  Europe,"  which  is  the 
will  bearing  date  October  2,  1885,  and  adds: 
"In  confirming  the  directions  given  Ip  the  let- 
ter herein  referred  to  I  desire  only  such 
changes  to  be  made  as  will  equitably  and 
practically  carry  out  its  intentions  In  case  of 
the  death  of  any  beneficiary  named  therein 
making  a  change  nopessary."  The  will,  of 
course,  speaks  as  of  the  death  of  the  testator; 
but  In  construing  it  we  are  permitted  to  place 
ourselves  as  near,  as  may  be,  in  the  situation 
of  the  testator.  We  must  look  to  the  princi- 
pal will,  which  bears  date  October  2,  1888,  to 
the  codicil  of  November  29,  1892,  and,  in  the 
light  of  the  facts  disclosed  in  the  record 
bearing  upon  those  dates,  give  effect  to  the 
language  in  which  the  testator  has  clothed 
bis  will.  Looking  to  his  environment  in  1885, 
It  is  impossible  that  be  could  have  foreseen 
his  second  marriage,  and  his  death,  leaving 
a  widow  to  survive  him;  and,  as  we  have  al- 
ready said,  he  could  not  have  contemplated 
ber  participation  in  the  residuum  of  bis  per- 
sanalty  as  one  of  his  distributees.  If  the  will 
had  been  silent  upon  the  subject,  the  infer- 
ence wonid  have  been  that,  as  he  made  no 
change  In  the  will  of  1883,  it  was  to  be  modi- 
fied by  that  of  1892  only  so  far  as  the  first 
was  Inconsistent  with  the  last  expression  of 
bis  will.   This  necessary  conclusion,  however, 


Is  fortified  by  the  express  dIrectiOB  which  he 
gives  that  only  such  changes  are  to  be  made 
as  will  carry  out  his  intention  as  declared  In 
the  first  will  in  case  of  the  death  of  any  ben- 
eficiary therein  named.  A  resort,  therefore, 
to  the  circumstances  surrounding  testator  at 
the  date  of  either  will  or  at  his  death,  gives 
no- encouragement  to  the  widow's  claim  to 
share  in  the  distribution  of  the  residuum  as 
one  of  the  distributees  under  the  law. 

The  text-books  and  adjudged  cases  upon 
the  subject  seem,  also,  to  be  adverse  to  her 
eontentlon. 

In  De  Beauvoir  v.  De  Beauvoir,  3  H.  L.  Gas. 
523,  the  testator  devised  and  bequeathed  his 
real  and  personal  estate  to  three  persons, 
E.,  C,  and  R.,  In  succession,  and  to  their 
sons,  successively,  in  tail  male,  "and  for  de- 
fault of  such  Issue  I  give  and  devise  the 
same  to  my  own  right  heirs  forever."  At 
date  of  testator's  death,  R.,  last  tenant  for 
life,  was  testator's  heir  at  law,  while  McD. 
was  testator's  sole  next  of  kin.  McD.  then 
died,  when  her  personal  representative  filed 
a  bill  against  R.,  claiming  the  whole  of  testa- 
tor's personal  estate  for  McD.,  deed.,  as  tes- 
tator's sole  next  of  kin,  wtille  R.  claimed 
that,  should  he  die  without  a  son,  the  whole 
of  testator's  personal  estate  would  belong  ab- 
solutely to  him,  as  heir  at  law. 

Held  that,  on  the  face  of  the  will,  it  was 
the  Intention  of  the  testator  to  make  the  two 
funds  (1.  e.,  real  and  personal)  a  blended 
property,  and  to  give  them  the  chai-acter  of 
real  estate, -and  to  make  both  properties  go 
together,  and  to  give  both  to  persons  express- 
ly designated. 

The  Lord  Chancellor,  in  bis. opinion,  says: 
"One  class  of  this  property  he  [R.]  does  not 
take  in  the  character  of  right  heir,  but,  be- 
ing the  right  heir,  he  takes  it  as  a  gift  under 
this  wilL  It  is  perfectly  clear  that,  if  the 
personal  property  is  given  to  him  expressly, 
he  will  take  it  The  words  are  not  used  in 
two  senses,  but  they  are  used  in  one  sense, 
to  carry  both  properties  according  to  the  in- 
tention. When  the  law,  either  by  its  own 
force,  or  in  pursuance  of  the  Intention  of  the 
testator,  to  be  collected  from  the  will,  car- 
ries the  property,  under  those  words,  to  the 
same  person,  there  are  not  two  senses  put 
upon  the  same  words,  but  the  right  heir 
takes  both  properties;  whereas  only  one  of 
those  properties  would  necessarily  devolve 
upon  him;  both  would  not,  unless  the  testa- 
tor had  so  expressly  directed.    •    •    • 

"As  far,  therefore,  as  the  authorities  go 
with  respect  to  personal  estate,  whether  the 
gift  be  an  Immediate  gift,  or  whether  it  be 
a  gift  In  remainder,  the  cases  appear  to  be 
uniform— to  give  to  the  words  the  sense 
which  the  testator  has  impressed  upon  them 
—that  if  he  has  given  to  the  h^,  though  the 
heir  would  not  by  law  be  the  person  to  take 
that  property,  he  Is  the  person  who  takes  as 
persona  deslgnata.  It  is  impossible  to  lay 
down  any  othet  rule  of  construction.  Then 
we  come  to  the  mixed  cases.    I  quite  agree 
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that  as  to  tbem  the  argument  1b  8tUl  stronger 
agalnat  the  appellant  [testator's  next  of  kin], 
for  If  the  law  Is  settled  when  you  can  collect 
the  Intention,  as  regards  personal  estate,  tbe 
argument  that  It  is  so  must,  a  fortiori,  haye 
more  operation  when  you  cojne  to  blended 
property,  consisting  of  real  and  personal  es- 
tate; for  as  to  so  much  of  the  property  which 
consists  of  real  estate  there  can  be  no  doubt 
or  question  but  th&t  the  person  who  Is  de- 
scribed as  heir  is  intended  to  take  In  that 
character.  You  therefore  at  once,  in  speak- 
ing of  heir,  impress  upon  the  gift,  or  upon 
him  who  is  to  take  it,  his  own  proper  char- 
acter—that of  heir.  When  you  are  dealing, 
therefore,  with  the  same  disposition,  though 
of  another  part  of  the  property,  you  are  re- 
lieved from  the  difficulty  which  you  labor 
ander  In  the  more  naked  case  of  personal 
property,  and,  having  found  that  the  tes- 
tator meant  what  he  has  expressed  as  re- 
gards that  portion  which  is  real  property,  you 
may  more  readily  infer  the  same  intention  as 
regards  other  portions  of  the  same  gift  de- 
pending upon  the  same  words,  and  you  there- 
fore allow  the  whole  disposition  the  same 
operation  as  you  would  give  to  It  if  it  had 
been  confined  to  real  estate  alone.  Tbe  au- 
thorities here  again  are  perfectly  conclusive 
as  far  as  they  go.  There  is  nothing  on  the 
other  side." 

Gwynne  t.  Muddock,  14  Vesey,  488,  re- 
ferring to  the  rule  of  reddendo  singula  sin- 
gulis, says  that  "the  testator  could  not  mean 
that  tbe  next  of  kin  should  take  the  per- 
sonal estate,  for  he  blends  all  the  real  and 
p<>r8onal  estate  together,  and,  after  the  death 
of  A.,  directs  that  his  nigbest  heir  at  law 
shall  enjoy  the  same.  As  both  are  to  be  en- 
joyed together,  it  Is  absolutely  necessary  for 
the  court  to  say  who  shall  enjoy  both.  It 
would  be  contrary  to  the  Intention  to  divide 
them,  and  It  would  be  contrary  to  the  words 
to  give  tbe  whole  to  the  next  of  kin.  There- 
fore tbe  court  has  no  alternative  but  to  ad- 
here to  the  words  of  the  will,  and  permit 
the  person  wbo  answers  to  the  description  of 
heir  at  law  to  enjoy  the  whole."  Boydell  v. 
Oollghtly,  supra;   Ware  v.  Rowland,  supra. 

The  rule  established  in  De  Beauvoir  v.  De 
Beauvoir,  supra,  was  followed  in  Haslewood 
V.  Greene,  28  Bevan,  1,  and  In  Smitb  r. 
Butcher,  10  C!h.  Dlv.  113. 

Our  attention  has  been  cailed  to  a  number 
of  American  cases  upon  this  subject  Among 
them,  Clarke  v.  Cordis,  4  Allen,  466,  merits 
particular  attention.  The  testator  devised 
and  bequeathed  the  residue  of  his  real  and 
personal  estate  in  trust  for  .the  benefit  of  his 
four  sons  tot  life,  and,  on  the  death  of  all 
bis  sons,  then  said  real  and  personal  prop- 
erty to  be  conveyed  and  assigned  to  the 
"legal  heirs  of  my  said  four  sons  respectively 
In  equal  proportions  by  right  of  representa- 
tion, and  their  respective  heirs,  executors,  ad- 
ministrators and  assigns  forever." 

Held,  that  the  word  "heirs,"  If  there  is 
nothing  in  the  wQI  to  show  that  the  testa- 


tor intended  otherwise,  will  b«  construed  ac- 
cording to  Its  common-law  intetpretation, 
and  will  not  include  those  who  would  be 
entitled  to  a  share  of  tbe  personal  estate 
under  the  statute  of  distribution. 

In  the  course  of  tbe  opinion,  the  Judge, 
after  stating  that  the  property  which  passed 
under  the  devise  to  the  heirs  of  his  sons  em- 
braced both  real  and  personal  estate,  says: 
"Both  species  of  property  are  to  be  held  and 
enjoyed  together  by  the  same  persons.  They 
cannot  be  divided  so  as  to  vest  the  personal 
property  in  one  class  of  persons  and  tbe  real 
estate  in  another.  It  is  therefore  necessary 
to  adhere  to  the  words  of  tbe  will,  and  to 
permit  those  persons  who  are  technically 
described  as  legal  heirs  to  take  tbe  whole." 
Heard  v.  Read,  supra. 

Among  the  text-writers,  2  Jarman  on 
Wills,  610,  after  construing  many  cases  in 
which  the  word  "heirs"  has  been  construed 
to  mean  next  of  kin,  adds:  "It  need  not  be 
pointed  out  that  in  all  the  foregoing  cases 
special  grounds  were  assigned  for  departing 
from  the  proper  sense  of  'the  word  'heirs'; 
and  they  will  not  be  understood  to  warrant 
the  general  position  that  the  word  'heirs,'  in 
relation  to  personal  estate,  imports  next  of 
kin,  especially  if  real  estate  be  combined 
with  personalty  in  the  same  gift" 

2  Williams'  E2xors.  970,  is  to  the  same  ef- 
fect: "But  when  the  word  'heir'  la  used,  not 
to  denote  succession  or  substitution,  but  to 
describe  a  legatee,  and  there  is  no  context  to 
explain  It  otherwise,  it  would  seem  that  there 
Is  no  room  to  depart  from  the  natural  or  or- 
dinary sense  of  the  word  'heir.'  •  •  •  A 
fortiori,  the  heir,  properly  and  technically 
speaking,  may  take  personal  property  be- 
queathed to  him  by  that  description  when 
tbe  Intention  of  the  testator  In  his  favor 
appears  upon  the  construction  of  tbe  whole 
will,  as  where  It  Is  blended  in  tbe  gift  with 
real  estate." 

1  Roper  on  liegacles  is  still  more  to  the 
point:  "It  being  always  a  question  of  inten- 
tion as  to  the  meaning  of  the  testator  in  the 
use  of  the  word  'heirs,'  If  it  appear  that  the 
Intent  was  for  the  heir,  properly  and  tech- 
nically such,  to  take  the  personal  estate,  tbere 
can  be  no  objection  to  his  title.  An  Instance 
of  that  Intention  may  occur  when  a  testator 
blends  his  real  and  personal  estate  together, 
and,  after  giving  tbe  fund  to  a  person  for  life, 
directs  that  bis  next  heir  at  law  shall  after- 
wards succeed  to  it  -In  this  case,  the  Inten- 
tion that  both  estates  should  be  enjoyed  to- 
gether is  apparent  and  to  divide  them  by 
giving  the  one  to  the  next  of  kin  would  be 
contrary  to  tbe  words;  consequently  a  court 
of  equity  has  no  alternative  but  to  adbere  to 
the  description  In  the  will,  and  to  permit  the 
person  answering  that  description,  vis.,  the 
heir  at  law,  to  enjoy  the  whole." 

So  in  4  Kent's  Com.  537:  "But  If  real  and 
personal  estate  be  devised,  after  a  life  estate, 
to  the  heirs  at  law,  both  the  next  of  kin  and 
the  heir  at  law  cannot  take,  if  It  appears 
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'botb  deacriptiona  of  property  were  to  go  to- 
gether; and  tben  tbe  belr  will  take  the 
whole." 

And  In  2  Redfleld  on  Willa:  "BuV  where 
real  and  personal  estate  is  blended  in  the 
same  bequest,  there  Beema  an  Inconsistency 
In  giving  the  word  'heir*  or  'helra'  a  different 
Import  with  reference  to  the  different  snbject- 
matters  combined  in  the  same  general  dispo- 
sition. This  difficulty  Is  referred  to  in  some 
of  the  earlier  cases.  But  the  question  was 
thoroughly  reviewed,  and  all  the  cases  bear- 
ing on  this  point  considered,  in  the  case  of 
De  Beauvolr  v.  De  Beauvolr,  and  the  rule 
fully  established  that  in  all  such  cases  the 
word  "heir*  or  'heirs*  mnst  receive  its  nat- 
ural and  ordinary  import  and  construction.'' 

We  are  aware  that  in  some  of  the  states  a 
different  mie  has  been  established,  but,  in 
the  absence  of  decisions  of  this  court  upon 
the  sabject.  we  are  content  to  accept  the  law 
aa  declared  by  the  English  Court  of  Chancery, 
the  Supreme  Court  of  Massachusetts,  and  the 
eminent  text-writers  from  whom  we  have 
quoted. 

We  are  therefore  of  opinion  that,  as  the 
residuary  clause  of  the  will  blends  real  and 
personal  estate  and  gives  It  to  the  heirs  at 
law  of  the  testator,  the  persons  answering 
that  description  should  enjoy  the  whole,  there 
being  nothing  to  indicate  a  contrary  inten- 
tion on  the  part  of  the  testator. 

By  the  codicil  of  November  29,  1892,  the 
testator  bequeathed  to  his  wife  for  life  $100,- 
000,  "at  her  death  to  go  to  her  child  or  chil- 
dren if  there  should  be  any  by  me,  and  if 
there  should  be  no  child  or  children  by  me, 
then  to  go  to  my  legal  heirs." 

Some  time  prior  to  the  testator's  death 
there  was  bom  to  him  a  son,  James  W.  Al- 
lison, Jr.,  and  our  next  inquiry  shall  be 
whether  he  took  a  vested  or  contingent  re- 
mainder after  his  mother's  death  in  the  leg- 
acy of  $100,000. 

Still  keeping  in  mind  the  rules  of  construc- 
tion already  mentioned,  we  Invoke  one  other, 
which  may  be  considered  as  fully  established 
by  this  court 

Words  of  survivorship  are  to  be  construed 
as  referring  to  the  testator's  death  rather 
than  to  that  of  the  life  tenant,  unless  a 
special  intent  to  the  contrary  appears  upon 
the  face  of  the  will;  and  that  if,  upon  a  fair 
construction  of  the  whole  will,  there  is  a 
doubt  as  to  the  character  of  the  remainder, 
the  courts  will  hold  it  to  be  vested  rather 
than  contingent,  in  order  that  the  estate  or 
interest  may  vest  at  the  earliest  moment 
consistent  with  the  terms  of  the  Instrument 
to  be  construed.  Hansford  v.  Elliott;  9  Leigh, 
79;  Martin  t.  Elrby,  11  Orat.  87;  Cooper 
V.  Hepburn,  16  Orat.  551;  Stone  ▼.  Lewis, 
84  Va.  474,  S  S.  R  2S2;  Nellson  T.  Brett,  99 
Va.  673,  40  S.  B.  32;  Chapman  ▼.  Clbapman, 
90  Va.  410,  IS  S.  E.  913. 

In  Glsh  V.  Moomaw,  89  Va.  345,  15  S.  B^ 
868,  the  principle  is  thus  stated  at  page 
371,  88  Va.,  and  page  876,  15  S.  B.:  "Words 
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of  survivorship  refer  to  the  death   of  thf 
testator,  unless  there  be  something  in  thr 
context  of  the  will  to  demonstrate  an  inten 
tion  to  make  them  refer  to  the  death  of  the 
life  tenant." 

In  McComb  v.  McOomb,  96  Va.  779,  82  S. 
E.  463,  it  is  said:  "The  settled  rule  of  in- 
terpretation in  this  state  is  that  all  devises 
and  bequests  are  to  be  construed  as  vesting 
at  the  testator's  death,  unless  the  intention 
to  postpone  the  vesting  be  clearly  indicated 
by  the  will." 

In  Waring  v.  Waring,  96. Va.  641,  32  S. 
B.  150,  a  devise  to  a  son  "during  his  natural 
life,  and  at  his  death  to  his  children,"  was 
held  to  create  a  vested  remainder  in  each  of 
the  children  which  was  unaffected  by  a  sub- 
sequent clause  of  the  will  devising  the  es- 
tate over  in  the  event  of  the  death  of  the 
son  without  lineal  descendants  living  at  hit 
death,  the  son  having  left  such  descendants. 

"The  present  capacity  to  take  effect  in 
possession  it  the  possession  were  to  become 
vacant,  and  not  the  certainty  that  the  pos- 
session will  become  vacant,  before  the  es- 
tate limited  in  remainder  determines,  uni- 
versally distinguishes  a  vested  remainder 
from  one  that  is  contingent."  Feame's  Re- 
mainder, 215;  Crews'  Adm'r  v.  Etetcher,  91 
Va.  381,  21  S.  B.  811. 

"It  is  the  uncertainty  of  the  right  of  en- 
joyment, and  not  the  uncertainty  of  its  ac- 
tual enjoyment,  which  renders  a  remainder 
contingent.  The  present  capacity  of  taking 
effect  in  possession,  if  the  possession  were 
to  become  vacant,  distinguishes  a  vested 
from  a  contingent  remainder,  and  not  the 
certainty  that  the  possession  will  ever  be- 
come vacant  while  the  remainder  continues." 
wnuamson  y.  Field's  Bx'rs,  2  Sandf.  Ch. 
533. 

In  the  will  before  us  a  life  estate  la  given 
to  Mrs.  Allison,  "and  at  her  death  to  go  to 
her  child  or  children  if  there  should  be  any. 
by  me."  At  the  death  of  the  testator  this 
bequest  at  once  vested  in  the  trustees  for 
her  benefit  during  her  natural-  life.  James 
W.  Allismi,  Jr.,  her  child,  was  then  In  ex- 
istence, and  at  her  death,  at  any  moment 
of  time,  the  remainderman  stood  ready  to 
go  into  possession  and  enjoyment  of  the 
legacy.  There  was  never  any  uncertainty  as 
to  the  remainderman's  right  of  enjoyment; 
there  was  an  uncertainty  as  to  his  actual 
enjoyment  of  it,  but  there  has  been  in  the 
son,  from  the  moment  of  his  birth,  a  capac- 
ity to  enter  at  once  upon  the  enjoyment  of 
the  remainder  immediately  upon  the  deter- 
mlnatioi^.of  the  precedent  life  estate. 

We  have  found  the  rule  no  better  stated. 
than  In  Moore  v.  Lyons,  26  Wend.  119: 
"Where  a  remainder  is  limited  to  take  effect 
in  possession,  If  ever,  immediately  upon  the 
determination  of  a  particular  estate,  which 
estate  is  to  determine  by  an  event  that  must 
unavoidably  happen  by  the  efflux  of  time, 
the  remainder  vests  in  interest  as  soon  as 
the  remainderman  Is  in  esse  and  ascertained, 
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provided  nothing  bnt  bia  own  death  before 
the  determination  of  the  particular  estate 
will  prevent  such  remainder  from  vesting 
in  possession;  yet,  if  tlie  estate  la  limited 
over  to  another  in  the  event  of  the  death  of 
the  remainderman  before  the  determination 
of  the  particular  estate,  bis  vested  estate 
will  be  subject  to  be  devested  by  that  event, 
and  the  interest  of  the  substituted  remain- 
derman, which  was  before  either  an  ex- 
ecutory devise  or  a  contingent  remainder, 
will,  if  he  is  in  esse  and  ascertained,  be  im- 
mediately converted  Into  a  vested  remain- 
der." 

Fitting  the  rule  as  here  announced  to  the 
will  before  us,  it  is  plain  that  the  remainder 
is  limited  to  take  effect  in  possession  imme- 
diately upon  the  death  of  Mrs.  Allison,  an 
event  whjch  must  unavoidably  happen  by 
the  efflux  of  time.  The  remainderman  Is 
In  being  and  ascertained,  and  nothings  but 
his  own  death  before  the  determination  of 
the  particular  estate  will  prevent  the  re- 
mainder from  vesting  In  possession  in  him. 

There  is  nothing  in  the  case  of  Howbert  v. 
Cawtbom,  42  a  m  6S3,  100  Va.  — ,  at  vari- 
ance with  the  authorities  we  have  cited.  In 
that  case  there  was  a  devise  by  the  testator 
for  the  use  of  his  wife,  with  remainder  in 
fee  simple  to  his  children  living  at  her  death, 
and  the  descendants  of  such  as  might  be 
dead,  and,  if  there  should  be  no  children  or 
descendants  living  at  the  death  of  the  wife, 
then  to  certain  persons  najned.  Held,  that 
the  remainderman  who  would  take  after  the 
termination  of  the  life  estate  could  not  be 
ascertained  until  the  death  of  the  life  ten- 
ant, and  therefore  a  child  had  no  vested  In- 
terest during  the  lifetime  of  the  mother,  but 
only  a  contingent  remainder. 

The  court  was  of  opinion  that  the  limita- 
tion was  to  the  children  who  survive  the  life 
tenant,  which,  of  course,  could  not  be  as- 
<:>ertained  until  her  death. 

The  distinction  between  Howbert  t.  Caw- 
tborn  and  the  case  under  consideration  will 
plainly  appear  by  reference  to  a  quotation 
from  Washburn  on  Real  Property  (8d  Ed.) 
I  1,  pars.  17,  18,  top  pages  507,  SIO: 

"The  present  capacity  of  taking  etTect  In 
possession,  It  the  possession  were  now  to 
become  vacant,  and  not  the  certainty  that 
the  possession  will  become  vacant  before 
the  estate  limited  in  remainder  determines, 
universally  distinguishes  a  vested  remainder 
from  one  that  is  contingent  By  capacity,  as 
thus  applied,  is  not  meant  simply  that  there 
Is  a  person  in  esse,  interested  in  the  estate, 
who  has  a  natural  capacity  to  take  and  bold 
the  estate,  but  that  there  is,  further,  no  In- 
tervening circumstance.  In  the  nature  of  a 
precedent  condition,  which  Is  to  happen  be- 
fore such  person  can  take.  As,  for  instance. 
If  the  limitation  be  to  A.  for  life,  remainder 
to  B.,  B.  has  a  capacity  to  take  this  at  any 
moment  when  A.  may  die.  But  If  It  had 
been  to  A.  for  life,  remainder  to  B.  after 
the  death  of  J.  S.,  and  J.  S.  la  still  alive,  B. 


can  have  no  capacity  to  take  until  J.  S.  dlea. 
When  J.  S.  dies,  if  A.  Is  stiU  Uving,  the  re- 
mainder becomes  vested,  but  not  before." 

In  Hlhvbert  v.  Cawthom  the  children  who 
were  to  take  were  In  being,  but  the  posses- 
sion could  only  vest  in  them  in  the  event  of 
their  surviving  their  mother,  an  event  whirJi 
could  not  be  ascertained  until  the  mothef** 
death.  There  was  no  time  daring  the  exist- 
ence of  the  life  estate  when  there  was  any 
person  In  being  with  capacity  to  take  the  es- 
tate In  possession,  should  the  possession  be 
come  vacant  Only  those  children  wei% 
clothed  with  the  capacity  of  enjoying  the 
remainder  In  possession  who  survived  th* 
wife,  which  could  not  be  ascertained  until 
the  death  of  the  wife.  Here  then  was  an  In- 
tervening circumstance.  In  the  nature  of  a 
condition  precedent  which  was  to  happen  be- 
fore the  children  could  take  In  that  case. 

In  this  case  the  period  of  aurvivorshlp  has 
been  fixed  at  the  death  of  the  testator,  and 
not  that  of  the  life  tenantt  If  the  language 
of  the  will  had  been  as  It  la  inadvertently 
stated  to  be  in  the  brief  of  one  of  the  learned 
<K>unsel,  if  the  testator  had  made  the  bequest 
to  his  widow  for  life,  and  then  to  go  to  her 
'child  or  children,  "should  there  be  any  by 
me  at  her  death,"  the  argument  In  favor  of 
survivorship  at  the  death  of  the  life  tenant 
would  have  been  much  more  persuasive;  but 
what  the  testator  did  say  is  very  different 
He  gives  the  life  estate  to  his  widow  for  her 
natural  life,  "and  at  her  death  to  go  to  ber 
child  or  children  if  there  should  be  any  by 
me."  The  condition  Is  obviously  annexed  to 
the  actual  enjoyment  of  the  gift  and  not  to 
the  right  of  enjoyment  Williamson  v.  Field, 
supra. 

We  are  of  opinion  that  James  W.  Allison. 
Jr.,  took  a  vested  remainder  in  the  bequest 
of  $100,000  to  trustees  for  the  benefit  of  Mrs. 
Allison  for  lite,  with  remainder  to  ber  child 
or  children. 

At  the  date  of  the  will  and  codldl.  Mrs. 
Dora  Moore  was  the  only  child  of  the  testa- 
tor. After  making  the  codicil  of  November 
29,  1892,  there  was  bom  to  him  a  son,  James 
W.  Allison,  Jr.,  who  claims  to  be  a  preter- 
mitted child,  and  Invokes  for  his  protection 
section  2528  of  the  Code  of  1887,  which  Is  In 
part  as  follows: 

"If  a  will  be  made  when  a  testator  has  a 
child  Uvlng,  and  a  child  be  bom  afterwards, 
such  after-bom  child,  or  any  descendant  of 
his,  if  not  provided  for  by  any  settlement 
and  neither  provided  for  nor  expressly  ex- 
cluded by  the  will,  but  only  pretermitted, 
shall  succeed  to  such  portion  of  the  testator's 
estate  as  he  would  have  bem  entitled  to  If 
the  testator  had  died  Intestate." 

We  have  before  us  a  will  made  when  the 
testator  had  a  child  living.  There  was  a 
child  bom  to  him  afterwards,  which  chiM 
wa«  not  provided  for  by  any  settlement,  nor 
expressly  excluded  by  the  will,  and  we  ate 
left  to  Inquire  whether  he  was  'provided  for" 
or  "only  pretermitted." 
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We  hare  seen  that  James  W.  Allison,  Jr., 
as  one  of  the  heirs  of  the  testator  Uvlng  at 
bis  death,  takes  a  contingent  iTemalnder  In 
one-balf  of  the  resldnnm  of  the  estate  after 
the  death  of  the  life  tenant,  Mrs.  Moore.  We 
hare  seen  that  he  takes  a  rested  remainder 
in  the  legacy  to  tmstees  for  the  benefit  of 
bis  mother  for  life,  and  at  her  death  with 
remainder  to  her  child.  Do  these  remainders 
constitute  such  a  provision  for  the  after-bom 
child  as  is  contemplated  by  section  2S28  of 
the  CJode  of  1887? 

"A  vested  estate  gives  a  certain  and  fix- 
ed  right  of  present  or  future  enj03rment;  that 
Is,  an  Interest  clothed  with  a  present  legal 
and  existing  right  of  alienation." 

"An  Interest  when  vested,  and  whether  it 
entitles  the.  owner  to  the  possession  now  or  at 
a  future  period,  is  fixed  and  present;  so  that 
the  right  of  ownership  over  the  land  or  other 
subject  of  property,  to  the  extent  of  the  es- 
tate, may  be  aliened."    1  Preston,  Est.  65. 

"A  vested  remainder  is  as  truly  a  present 
fixed  property  or  ownership  as  is  an  estate  in 
possession."   8  Pom.  Eg.  1 1286. 

In  Jackson's  Adro'r  v.  Sublett,  10  B.  Mon. 
467,  It  is  said:  "The  person  entitled  to  a 
vested  remainder  has  an  immediate,  fixed 
right  of  future  enjoyment,  that  is,  an  estate 
In  prsesenti,  though  It  can  only  take  effect 
in  possession  and  pernancy  of  the  piofltB  at 
a  future  period." 

In  Poor  V.  Considlne,  6  Wall.  458,  18  L..  Ed. 
869:  "A  vested  remainder  Is  where  a  present 
interest  passes  to  a  certain  and  definite  per- 
son, but  to  be  enjoyed  in  fnturo." 

It  is  needless  to  cumulate  authorities  upon 
this  subject  The  existence  of  the  present 
right,  as  distinguished  from  its  future  en- 
joyment. Is  an  inherent,  an  essential  quality 
of  all  vested  remainders. 

We  shall  not  attempt  to  estimate  the  pres- 
ent value  of  the  remainders,  one  vested  and 
the  other  contingent 

The  statute  does  not  require  the  testator  to 
make  provision  for  the  child  by  placing  him 
upon  a  footing  of  equality  with  other  chil- 
dren or  objects  of  his  bounty,  and  the  provi- 
sion need  not  be.adequate  to  his  maintenance, 
education,  and  support  The  section  uiider 
consideration  imposes  no  limitation  upon  the 
poww  of  the  parent;  it  merely. declares  how 
he  shall  exercise  the  unquestioned  right  to 
dispose  of  his  property  by  will  as  he  sees  fit. 
This  plainly  appears  from  the  language  of  the 
statute,  for  the  testator  may  exclude  the  aft- 
er-bom child  from  all  participation  and  enjoy- 
ment of  any  part  of  his  property,  but  the  in- 
tention to  do  so  must  be  expressed.  To  pre- 
termit is  to  pass  by,  to  omit,  to  disregard. 
If  the  Intention  to  exclude  appears  upon  the 
face  of  the  will,  the  child  has  not  been  omit- 
ted or  passed  by.  If  the  child  has  been  pro- 
vided for  by  the  will,  the  value  of  the  provi- 
sion Is  not  the  subject  of  inquiry  by  the  court, 
for,  however  inadequate  the  provision  may 
be,  it  would  yet  be  true  that  the  child  was 
not  pretermitted,  had  not  been  omitted,  pass- 


ed by,  or  disregarded.  Such  seems  to  be  the 
plain  language  of  our  statute. 

Decisions  from  other  states  construing  stat- 
utes peculiar  to  their  own  Jurisdiction  give  us 
but  little  aid. 

In  Hockensmith  v.  Slusher,  26  Mo.  237,  the 
court,  construing  the  statute  concerning  pre- 
termitted children,  says  that  its  object  is  "to 
produce  an  intestacy  only  when  the  child  or 
the  descendant  of  such  child  is  unknown  or 
forgotten,  and  thus  unintentionally  omitted; 
and  the  presumption  that  the  omission  is  un- 
intentional may  be  rebutted  when  the  tenor 
of  the  win  or  any  part  of  it  indicates  that  the 
child  or  grandchild  was  not  forgotten.  The 
statute  extends  only  to  a  case  of  entire  omis- 
sion, and  the  mention  of  a  child,  without  a 
legacy  or  other  provision  for  him,  is  sufficient 
to  cut  him  oft  from  a  distributive  share  of 
the  estate;  and  whenever  the  mention  of  one 
person,  by  a  natural  association  of  ideas,  sug- 
gests another,  it  may  reasonably  be  inferred 
that  the  latter  was  in  the  mind  of  the  testa- 
tor, and  was  not  forgotten  or  unintentionally 
omitted.  Thus  it  has  been  decided  that  by 
the  mention  of  a  daughter,  though  dead  at 
the  time  of  making  the  will,  it  will  be  infer- 
red tliat  her  children  are  not  forgotten.  The 
mention  of  grandchildren  will  exclude  the 
parent.  Naming  a  son-in-law  is  sufficient  to 
show  that  the  daughter  was  brought  to  the 
recollection  of  the  testator,  and  naming  two 
grandchildren  will  indicate  that  thdr  broth- 
ers and  sisters  not  named  were  intentional- 
ly omitted."  McCourtney  v.  Mathes,  47  Mo. 
S38. 

In  re  Mlnot,  164  Mass.  38,  41  N.  E.  63,  It 
was  held:  "There  is  no  omission  to  provide 
by  will  for  diildren,  if  there  should  be  any 
living  at  the  testator's  death,  within  the 
meaning  of  Pub.  St,  1882,  c  127,  9  21,  if,  aft- 
er a  bequest  to  his  wife,  whom  he  knew  to 
be  pregnant  at  the  time  of  making  the  will, 
he  gave  the  whole  of  the  rest  of  his  proper- 
ty to  a  trustee  to  pay  the  whole  Income  to  the 
wife  during  her  life,  and  the  reversion  to 
those  who,  at  the  time  of  her  death,  would  be 
her  heirs  at  law  by  blood." 

In  Meares  v.  Meares'  Ex'rs,  26  N.  C.  192, 
the  court  uses  the  following  language:  "The 
statute  only  provides  for  the  case  where  the 
parent  dies  without  having  made  provision 
for  the  child;  which  means-,  without  making 
any  provision.  For  the  act  does  not  mean 
to  Judge  between  the  parent  and  child  as  to 
the  adequacy  of  the  provision  he  may  choose 
to  make,  but  only  to  supply  his  accidental 
omission  to  make  one." 

In  Stevens  v.  Shippen,  28  N.  J.  Eq.  685, 
construing  a  similar  statute,  It  is  said:  "The 
Legislature  surely  did  not  intend  to  compel  a 
testator  to  admit  an  after-bom  child  to  an 
equal  share  of  his  property  with  his  other 
children,  under  all,  if  not  provided  for  by 
what  is  technically  known  as  a  settlement; 
for  It  permits  him  absolutely  to  disinherit 
such  child,  though  the  child  be  not  provided 
for  by  settlement    •    •    • 
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"If  the  testator  te,  nnder  the  Bct,  at  lib- 
erty, as  he  nndoubtedly  Is,  to  disinherit  his 
children  bom  after  making  his  will,  he  Is,  of 
course,  at  liberty  to  make  an  nnequal  divi- 
sion of  bis  property  by  will  between  his  chil- 
dren bom  before  making  his  will  and  those 
bom  afterwards." 

The  case  of  Estate  of  Callaghan,  119  Cat 
541,  61  Pac.  860,  39  L.  R.  A.  689,  Is  a  remark- 
able one.  The  Civil  Code  In  that  state  pro- 
vides (section  1307):  "When  any  testator 
omits  to  provide  in  his  vtIII  for  any  of  his 
children,  or  for  the  Issne  of  any  deceased 
child,  unless  It  appears  that  snch  omission 
was  intentional,  such  child,  or  the  Issue  of 
such  child,  mnst  have  the  same  share  In  the 
estate  of  the  testator  as  If  he  had  died  Intes- 
tate, and  succeeds  thereto  as  provided  In  the 
preceding  section." 

After  disposing  of  the  great  bulk  of  her 
estate,  the  testatrix  says:  "I  ovm  six  acres  of 
land,  more  or  less,  in  Alameda,  Alameda 
county,  California.  Said  land  I  g^ve,  devise 
and  bequeath  to  Bertha  and  Josephine,  the 
two  children  of  Sherwood  Callaghan,  to  be 
held  and  enjoyed  by  them  during  their  lives, 
and  the  life  of  the  survivor  of  them,  and  In 
case  of  their  death,  leaving  issne,  then  to 
such  Issue,  share  and  sha/e  alike,  according 
to  representation.  But.  In  case  the  said  Ber- 
tha and  Josephine  die  without  Issue,  then 
said  property  shall  revert  to  my  son,  Daniel 
Callaghan,  and  my  daughter,  Mary  Bailey, 
share  and  share  alike."  No  other  mention 
was  made  of  the  grandchildren.  Bertha  and 
Josephine.  Upon  the  trial,  evidence  was  of- 
fered to  show  that  the  testatrix  did  not  own 
any  land  In  Alameda  county  at  the  time  the 
will  was  made,  or  thereafter  up  to  the  time 
of  her  death,  and  that  the  estate  did  not  own 
or  claim  to  own  any  land  in  said  county; 
that  the  testatrix  once  owned  25  acres  In 
Alameda  county,  bat  had  sold  and  conveyed 
the  same  to  one  Hawley  before  the  making 
of  the  will,  and  had  never  owned  or  claimed 
to  own  any  land  In  said  county  other  than 
that  sold  to  Hawley;  and  that  said  grand- 
children had  never  received  any  portion  of 
the  estate  of  the  testatrix  In  her  lifetime  by 
way  of  advancement.  This  evidence  was 
objected  to  and  excluded,  and  the  case  was 
taken  to  the  Supreme  Court,  which  said: 

"The  words,  'omit  to  provide,'  as  used  In 
said  section,  mean  simply  an  omission  to 
make  provision  in  the  will,  and  has  no  ref- 
erence to  the  pecuniary  value  of  such  provi- 
sion. It  Is  apparent  that  the  Code  provision 
in  question  expresses  no  Intent  to  In  any  way 
limit  the  disposing  power  of  the  testator,  or 
compel  him  to  provide  for  any  child,  for  it 
dearly  provides  how  the  testator  may  decline 
to  give  anything  to  any  such  relative.  This 
being  so,  what  Is  the  object  of  the  provision? 
Nearly  all  the  states  have  provisions  sub- 
stantially the  same  as  that  here  under  con- 
sideration, and,  as  such  a  provision  is  not 
Intended  as  a  limitation  of  the  power  of  a 
person  to  dispose  of  his  property  by  will.  It 


has  been  uniformly  held  tlwt  the  provision 
applies  only  to  a  case  where  a  child  <x  de- 
scendant is  unknown  or  forgotten,  or  for 
some  reason  unintentionally  overlooked. 
'The  object  of  this  statute  was  to  guard  the 
testator  against  the  effect  of  a  mistake  in 
providing  for  some  of  his  children,  to  the  ex- 
clusion of  others,  through  forgetfulneas  of 
their  ^istence,  or  In  otherwise  dispersing 
of  his  property  in  such  forgetfulness,  and  the 
failure  to  allude  to  them  Is  made  evidence 
that  they  were  forgotten.' 

"In  the  case  of  Payne;  18  Cal.  291.  the  ex- 
act provision  as  it  now  stands  In  the  Code 
waa  under  review,  and  Field,  C.  J.,  apeaklng 
for  the  court,  said:  The  children  are  men- 
tioned three  times  In  a  codicil,  showing  that 
they  were  in  the  mind  of  the  testator  at  the 
time,  and  not  overlooked  In  the  disposition  of 
his  property.  And  the  only  object  of  the 
statute  Is  to  protect  the  children  against  omis- 
sion or  oversight,  which  not  unfrequently 
arises  from  sickness,  old  age,  or  other  In- 
firmity, or  peculiar  circumstances  under 
which  the  will  was  executed.  When,  how- 
ever, the  children  are  present  in  the  mind  of 
tiie  testator,  and  the  fact  that  they  were  by 
him  Is  conclusive  evidence  of  this,  the  stat- 
ute affords  no  protection  If  provision  la  not 
made  for  them.' " 

In  that  case  a  bequest  of  property  which 
existed  merely  in  the  imagination  of  the  tes- 
tatrix was  sufficient  to  show  that  the  grand- 
children, who  were  the  nominal  beneficiaries 
of  this  unreal  bounty,  were  not  forgotten, 
but  were  In  the  mind  of  the  testatrix,  and 
therefore  not  "only  pretermitted." 

The  Wisconsin  statute  reads  as  follows: 
"When  any  child  shall  be  bom  after  the 
making  of  the  parent's  will,  and  no  provision 
shall  be  made  therein  for  him,  snob  child 
shall  have  the  same  share  In  the  estate  of 
the  testator  as  if  he  had  died  Intestate;  and 
the  share  of  such  child  shall  be  assigned  to 
him  as  provided  by  law  In  case  of  Intestate 
estates,  unless  It  shall  be  apparent  from  the 
will  that  it  was  the  intention  of  the  testator 
that  no  provision  shall  be  made  for  anch 
child."    Rev.  St  1898,  <  2286. 

The  will  under  consideration  In  the  case  of 
Verrlnder  v.  Winter,  98  Wis.  287,  73  N.  W. 
1007,  contained  this  provision:  "I  hereby  be- 
queath to  my  wife,  Margaret  Winter,  two- 
thirds  of  my  estate  while  she  remains  my 
widow.  If  not,  one  half  to  go  to  hw  heir. 
and  the  other  third  to  go  to  my  brother,  Da- 
vid Winter." 

The  will  was  made  In  extremis.  The  tes- 
tator left  no  child  then  bom  to  him,  but  left 
his  wife  pregnant— of  which  fact  he  was 
aware.  The  court  held  that  the  words  "her 
heir"  referred  to  "her  unborn  child"  with 
absolute  certainty;  that  the  remainder  to 
"her  heir"  was  contingent,  depending  upon 
the  widow's  possible  marriage.  After  stat- 
ing that  the  authorities  were  somewhat  at 
variance  as  to  whether  a  "contingent  remain- 
der" was  a  provision,  the  court  declares: 
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-But  we  do  not  And  It  necessary  to  de- 
cide tbe  point  In  this  case,  because,  as  we 
view  tbe  case,  the  result  in  eitlier  event  ia 
tbe  same. 

"It  Is  clear  tbat  tbe  testator  refeired  to 
tbe  cbUd  in  bis  will,  and  gave  It  a  contin- 
gent remainder  In  one-tblrd  of  bis  estate.  It 
also  seems  clear  tbat  be  intended  to  give  tbe 
ciiild  Just  wbat  tbe  terms  of  tbe  will  give  It 
Now,  if  sucb  a  contingent  remainder  be  a 
'provision'  for  tbe  cblld,  witbin  tbe  meaning 
of  tbe  statute,  tben  tbe  first  contingency 
above  named  has  bappened,  and  tbe  will 
must  prevail;  and  if,  on  tbe  other  band, 
such  a  remainder  is  not  a  "provision,'  then  the 
will  shows  tbe  intention  of  the  testator  not 
to  make  a  "provision'  for  the  child,  witbin  tbe 
meaning  of  the  statute,  and  tbe  will  must 
likewise  prevalL  The  word  *proylsIon'  must 
have  the  same  construction  when  used  in 
tbe  two  parts  of  the  same  section,  and,  giv- 
ing It  that  construction,  we  see  no  logical 
escape  from  the  conclusion  above  stated." 

In  re  Donjes'  Estate,  103  Wis.  497,  TO  N.  W. 
7S6,  74  Am.  St  Bep.  885,  the  court  says: 
"Considering  our  own  statute  untrammeled 
by  the  varying  decisions  of  other  courts,  it 
must  be  borne  In  mind  that  the  legislative 
purpose  was  not  to  restrict  the  parent  nor 
to  dictate  to  him  what  provision  he  should 
•nake.  It  is  not  to  control  his  Intention,  but 
to  provide  for  after-bom  children  in  the  not 
Improbable  event  of  forgetfulness  or  over- 
sight of  tbe  parent  upon  tbe  very  presump- 
tion. Indeed,  that  If  he  thought  of  them  be 
would  have  Intended  that  they  should  have 
some  share  in  his  estate,  and  that  share  the 
law  would  then  fix.  The  power  of  the  tes- 
tator to  decide  whether  anything,  and,  if  so, 
how  much,  and  in  what  form,  should  be 
given  to  after-bom  children,  Is  as  uncon- 
trolled as  If  there  was  no  statute  on  the  sub- 
ject And  If  It  be  apparent  that  he  was  not 
forgetful,  that  be  had  the  after-bom  child  in 
mind,  and  satisfied  tbe  statute  by  making 
for  it  some  provision,  we  do  not  conceive  it 
the  purpose  of  the  statute  nor  the  province 
of  the  court  to  say  that  such  will  shall  not 
govern,  but  that  be  not  only  must  make  some 
provision,  as  the  statute  requires,  but  must 
make  provision  adequate,  in  the  opinion  of 
the  court  or  provision  In  any  particular  form. 
Sucb  holding  seems  to  us  to  import  into  tbe 
statute  words  and  purpose  not  necessarily 
there,  and  would  Infringe  upon  the  freedom 
of  will  in  disposing  of  property  and  regulat- 
ing estates.  It  is  not  apparent  why  it  should 
not  be  as  much  in  tbe  power  of  tbe  testator 
to  place  a  cblld,  bom  after  the  making  of 
bis  will,  In-  a  state  of  dependency  on  the 
mother,  as  It  confessedly  Is  to  do  so  with  the 
child  in  existence  at  tbe  time  the  will  was 
made.  The  perils  to  the  child  In  each  case 
are  the  same,  and  the  reasons  Justifying,  or 
falling  to  justify,  interference  by  the  Legis- 
lature with  the  parent's  wishes  on  the  sub- 
ject, do  not  vary  In  one  case  from  the  other. 
Independently  of  our  view  as  to  the  suffi- 


ciency of  this  devise,  still,  we  having  decided 
that  a  devise  Is  made,  the  same  conclusI(Hi 
must  be  reached  upon  the  same  reasoning 
applied  in  Verrlnder  v.  Winter,  namely,  that 
it  appears  from  the  will  tbat  sucb,  and  no 
other,  donation  was  intended,  and,  if  that  is 
not  a  provision,  none  was  Intended." 

The  authorities  are  certainly  not  harmoni- 
ous upon  this  subject  We  might  have  placed 
the  opposite  construction  upon  our  statute 
and  found  decisions  to  support  sucb  a  con- 
clusion. Without  tbe  aid  of  any  authority, 
but  relying  only  upon  established  ralea  of 
construction  to  ascertain  the  meaning  of  our 
statute,  we  would  be  constrained  to  hold 
that  any  provision  which  afforded  evidence 
that  the  child  had  not  been  forgotten  was 
sufficient  to  prevent  the  application  of  the 
statute;  that  the  statute  did  not  intend  to 
produce  equality,  or  to  diminish  the  power 
of  the  testator,  but  merely  to  regulate  its  ex- 
ercise; and  that  a  vested  remainder  carrying 
with  it  a  vested  right  of  property,-  though 
postponing  its  actual  enjoyment  answered 
tbe  demands  of  tbe  statute. 

We  are  of  opinion  tbat  James  W.  Allison, 
Jr.,   was  not  pretermitted  by   hla  father's 

WUl! 

Upon  the  whole  case  we  are  of  opinion  tbat 
the  decree  of  the  chancery  court  of  the  City 
of  Richmond  Is  erroneous  in  holding  that  the 
ultimate  remainder  to  the  heirs  of  the  tes- 
tator vested  at  his  death,  and  that  in  this 
respect  the  decree  appealed  from  should  be 
amended,  and,  as  amended,  affirmed. 

We  are  also  of  opinion,  In  view  of  the 
novelty  and  difficulty  of  the  questions  pre- 
sented for  decision  in  this  record,  and  that 
It  would  have  been  eventually  necessary  for 
the  executors  to  ask  the  aid  of  the  courts  in 
construing  the  will  of  their  testator,  that  the 
costs  should  be  paid  out  of  the  estate  in  their 
hands  to  be  administered. 

OARDWEILL^  J.  I  dissent  from  so  much 
of  the  opinion  of  the  court  In  this  case  as 
holds  that  Mrs.  Moore  and  James  W.  Alli- 
son, Jr.,  who  take  the  ultimate  remainder 
in  the  residuum  4>f  their  father's  estate,  take 
a  contingent  and  not  a  vested  interest  there- 
in, and  will  briefly  state  my  views,  and  cite 
the  authorities  upon  which  I  mainly  rely. 

As  an  original  proposition,  I  would  never 
give  my  assent  to  tbe  application  of  a  rale 
of  constmction  to  the  will  in  this  case  which 
requires  that  the  words  "my  heirs  at  law  ac- 
cording to  the  laws  of  tbe  state  of  Virginia," 
as  used  by  the  testator,  James  W.  Allison, 
deceased,  In  disposing  of  tbe  ultimate  re- 
mainder In  the  residuum  of  his  estate,  are 
to  be  taken  as  referring  to  his  heirs,  etc,  to 
be  ascertained  as  of  the  period  of  his  own 
death,  and  not  at  tbe  death  of  his  daughter, 
Mrs.  Moore,  who  is  to  enjoy  the  whole  of 
this  residuum  during  her  life.  The  applica- 
tion of  this  purely  technical  rule  of  constmc- 
tion has  doubUess  worked  a  hardship  in 
many  cases,  overturning  the  apparent  Intent 
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of  tbe  testator,  and  I  have  the  gravest  ap- 
prehensions that  this  Is  the  result  In  this  in- 
stance; but  the  opinion  of  the  court  seems 
clearly  to  demonstrate  that  tbe  doctrine  of 
stare  decisis  fixes  the  rule  upon  us,  and  that 
under  it  the  conclusion  reached  as  to  'who 
are  to  take  the  ultimate  remainder  in  the 
residuum  of  tbe  testator's  estate  upon  the 
death  of  his  daughter,  Mrs.  Moore,  without 
issue,  who  attain  the  age  of  21  years,  is  in- 
evitable. 

Having  reached  the  conclusion  that  the 
heirs  of  the  testator  who  were  to  take  the 
ultimate  remainder  are  to  be  determined  as 
of  the  death  of  tbe  testator,  the  learned  judge 
below,  in  my  opinion,  was  plainly  right  in 
holding  that  those  heirs,  Mrs.  Moore  and 
James  W.  Allison,  Jr.,  each  take  a  vested 
remainder  in  fee  in  an  undivided  one-half  of 
the  residuum  of  their  father^  estate,  sub- 
ject to  be  divested  only  upon  the  happening 
of  the  events  referred  to  in  the  intervening 
limitation  to  the  children  of  Mrs.  Moore,  viz., 
tbe  dying  of  Mrs.  Moore  leaving  Issue  sui^ 
viving  ber  who  attain  the  age  of  21  years. 

There  h^s  been  no  moment  of  time  since 
the  death  of  the  testator  when  the  heirs  in 
whom  the  ultimate  remainders  vest  were  'not 
In  being  and  ascertained,  and  therefore  every 
requisite  of  a  vested  remainder  la  found  to 
exist. 

A  remainder  is  none  the  less  vested  be- 
cause it  is  liable  to  be  divested.  Lantz  v. 
Massle's  Ez'z,  99  Ya.  709,  40  S.  B.  60,  and 
authorities  there  cited.  I  refer  also  to  the 
authorities  cited  in  that  part  of  the  opinion  of 
the  court  which  deals  with  the  bequest  to 
trustees  for  the  benefit  of  Mrs.  Allison  for 
life,  with  remainder  to  ber  son,  James  W. 
Allison,  Jr.,  relying  especially  on  Howbert 
v.  Cawthom,  100  Va.  — ,  42  S.  B.  683;  Moore 
V.  Lyons,  25  Wend.  119. 


(101  Va.  6911) 

MARTIN  T.  COLUMBIAN  PAPER  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jnly 

2,  1908.) 

DESCENT     AND     DISTRIBUTION  —  RIGHTS     OF 

HEIRS— CLAIMS  OF  CREDITORS- 

RBS  JUDICATA. 

1.  Where  the  property  is  insufficient  to  pay 
tbe  debts  of  the  ancestor,  the  heirs  take  only 
in  subordination  of  the  rignts  of  creditors. 

2.  A  final  decision  in  a  snit  constitutes  a  bar 
to  any  other  suit  between  tbe  same  parties  or 
their  privies  involving  the  same  subject-matter. 

Appeal  from  Circuit  Court  of  City  of  Bris- 
tol. 

Action  by  Daniel  Martin  against  tbe  Co- 
lumbian Paper  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Juo.  E.  Burson  and  H.  W.  Sutherland,  for 
appellant    H.  O.  Peters,  for  appellee. 

WHITTLE,  J.  In  the  year  1870  Christo- 
pher Martin  died  intestate,  leaving  a  widow 

S  1.  See  Deacent  and  DUtrlbuUon,  voL  U.  Ouit. 
Dig.  I  4S7. 


and  six  children.  He  owned  no  personal  es- 
tate, but  was  seised  and  possessed  of  1^ 
acres  of  land,  situate  within  the  corporate 
limits  of  the  city  of  Bristol.  A  creditor  of 
the  decedent,  having  obtained  a  Judgment 
against  the  estate,  filed  a  bin  in  equity 
against  the  administrator  and  widow  and 
heirs  to  sell  the  lot  in  question  for  tbe  pay- 
ment of  debts.  Subject  to  the  widow's  dow- 
er, which  was  assigned,  the 'land  was  sold, 
the  sale  confirmed,  and  the  title  conveyed  to 
the  purchaser.  After  several  intermediate 
sales  and  conveyances,  the  property  was  pur- 
chased by  the  present  owner,  the  Oolombian 
Paper  Company. 

In  August,  1900,  appellant,  Daniel  Martin, 
one  of  tbe  heirs  of  Christopher  Martin,  de- 
ceased, who,  by  oversight,  was  not  made  a 
party  to  the  creditors'  bill,  brought  snit 
against  the  surviving  heirs  and  the  vaiious 
purchasers  of  the  lot,  in  which  he  sought  to 
have  the  several  deeds  to  the  same  declared 
void,  and  the  cloud  which  they  cast  upon  his 
title  removed,  and  tbe  land  partitioned  among 
the  heirs  of  CAiristopher  Martin. 

At  the  hearing  the  bill  was  dismissed,  but 
without  prejudice  to  any  rights  that  plain- 
tiff might  have  to  sue  at  law.  Thereupon 
Martin  applied  to  'Oils  court  for  an  appeal 
from  that  decree,  which  was  refused. 

In  April,  1902,  he  filed  a  second  bill,  to 
which  appellee  was  made  a  party,  and  in 
which  be  again  asserts  title  to  an  undivided 
one-fifth  interest  in  the  lot,  and  prayed  that 
tbe  same,  if  practicable,  might  be  partitioned 
in  kind,  and,  if  not,  that  the  whole  might  be 
sold,  and  the  proceeds  divided. 

To  that  bill  tbe  defendant  filed  a  plea  of 
res  Judicata,  and  to  a  decree  sustaining  tbe 
plea  and  dismissing  the  bill  this  appeal  was 
allowed. 

It  appeared  in  the  first  suit  for  partition 
that  Daniel  Martin  was  an  adult  at  the  date 
of  the  institution  of  the  creditors'  snit;  that 
tbe  sale  of  the  lot  was  confirmed  in  October, 
1879,  and  that  the  suit  to  vacate  that  decree 
was  not  brought  until  August,  1900,  nearly 
21  years  thereafter;  and  he  assigns  no  suffi- 
cient reason  for  the  long  delay  In  the  asser- 
tion of  his  rights. 

It,  moreover,  appears.  In  April,  1877,  when 
the  land  was  sold,  that  the  debts  against  tbe 
estate  of  Christopher  Martin,  deceased, 
amounted  to  $178.40,  and  that  the  land  sold 
for  only  $95,  of  which  sum  $63.^5  were  con- 
sumed in  costs,  leaving  only  $31.25  to  be 
applied  to  the  payment  of  debts. 

There  was  no  suggestion  that  the  sale  was 
not  a  fair  one,  or  that  the  lot  brought  an 
inadequate  price.  It  thus  appears  that  tbe 
property  was  Insuffldent  to  pay  the  an- 
cestor's debts,  and  the  heirs,  of  course,  could 
only  take  in  subordination  to  tbe  rights  or 
creditors.  Upon  that  state  of  facts  this  court 
was  of  opinion  that  there  was  no  error  to 
the  prejudice  of  Daniel  Martin  in  the  decree 
dismissing  the  bill,  and  denied  an  appeal. 

The  two  suits  were  between  tbe  sa^e  par- 
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ties,  or  tbeir  prlvids;  they  IsTolve  tbe  same 
subject-matter,  and  have  a  common  object, 
namely,  to  partition  tbe  land  in  controversy. 
Upon  familiar  principles,  therefore,  tlie  de- 
cree complained  of,  which  sustained  tbe  plea 
of  res  judicata,  and  dismissed  the  bill  in 
the  present  cause,  la  without  error,  and  must 
be  afBrmed. 


(101  Va.  709) 

PEBKX  T.  BLLIOTT  et  aL 

(Supreme  Court  of  Appeals  of  Yirf^ula.   July 

2.  1903.) 

BQUITT— MULTIPLICITY  OF  SUITS-STATUTK  OF 
FRAUDS  —  PART  PERFORMANCB  —  DEEDS  — 
PROPERTY  CONVEYED  —  PRESUMPTIONS  — 
BURDEN  OF  PROOF-PAROL  BVIDBNCB-MAR- 
SHALINQ  ASSETS. 

1.  Equity  will  not  sanction  the  bringing  of  a 
number  of  suits  to  enforce  liens  against  the 
real  estate  of  a  debtor,  and  thus  unnecessarily 
harass  and  oppress  him. 

2.  A  parol  agreement  for  the  sole  of  landj 
where  the  vendee  has  been  put  in  possession  and 
has  built  permanent  and  'costly  unprovements, 
will  be  enforced. 

3.  Prior  to  the- legislative  enactments  changing 
the  rule,  open,  notorious,  and  peaceable  pos- 
session of  property  was  notice  to  all  the  world 
of  the  rights  of  the  party  enjoying  such  pos- 
sesion. 

4.  Where  there  is  nothing  on  tlie  face  of  a 
deed  to  indicate  that  it  embraces  or  was  in- 
tended to  embrace  land,  the  beneficial  interest 
in  which  and  the  possession  of  which  the  gran- 
tor has  previously  parted  with,  the  presumption 
is  that  it  was  not  intended  to  be  embraced  in 
the  deed. 

5.  Where  the  description  of  the  subject-mat- 
ter of  a  deed  is  too  vague  and  uncertain  to  be 
self-explanatory,  tbe  burden  rests  upon  those 
claiming  under  it  to  show  to  what  it  truly  ap- 
plies. 

e.  Evidence  aliunde  is  admissible  in  all  cases 
where  there  is  a  doubt  as  to  the  true  location  of 
the  survey,  or  a  question  as  to  the  appiication 
of  a  grant  to  Its  proper  subject-matter. 

7.  The  doctrine  of  marshaling  securities  Is  a 
rule  of  equity  founded  iq  natural  justice.  For 
tbe  principle  to  be  applicable,  both  sources  of 
payment  must  belong  to  a  common  debtor. 

Appeal  from  Circuit  Court,  Bland  Oonnty. 

Suit  by  A.  B.  Peery,  administrator  of  Ellas 
Fogiesong,  against  W.  O.  Elliott  and  others. 
Decree  in  favor  of  Elliott,  and  Peery  appeals. 
Aillnned. 

S.  W.  Williams,  for  appellant  W.  J.  Hen- 
son,  for  appellees. 

WHITTLE,  J.  Tne  controversy  Involved 
in  this  appeal  is  a  branch  of  a  litigation  em- 
bracing seven  separate  suits  In  equity,  all 
having  the  common  object  of  subjecting  the 
real  estate  of  T.  6.  Hudson  and  Isaac  Hud- 
son to  the  satisfaction  of  liens. 

A  practice  which  thus  harasses  debtors  by 
a  multiplicity  of  suits,  and  subjects  them  to 
unnecessary  cost,  is  oppressive,  and  ought 
not  to  be  sanctioned  by  a  court  of  equity. 

Among  the  liens  involved  in  that  litiga- 
tion is  a  deed  of  trust,  bearing  date  April  25, 
1885,  from  T.  G  Hudson,  conveying  real  es- 
tate, to  secure  a  liability  to  Ellas  Foglesong, 
whose  administrator  is  the  appellant  here. 

f  1  Sea  Svldsnco,  vol.  20,  Cent  Dig.  i  1118. 


The  sole  question  for  decision  is  whether  or 
not  that  deed  constitutes  a  Uen  on  one-six- 
teenth of  an  acre  of  land,  the  property  of 
appellee,  W.  G.  Elliott 

It  appears  that  T.  G.  Hudson  and  his  fa- 
ther, Isaac  Hudson,  owned  adjoining  tracts 
of  land  In  Bland  county.  In  the  year  1879, 
W.  6.  Znilott  purchased  from  the  former  a 
small  lot  for  a  mill  site,  and  at  the  same 
time  purchased  from  Isaac  Hudson  and  wife 
one-third  of  an  acre  of  land,  with  certain  wa- 
ter rights  In  the  adjoining  land  for  the  use 
of  tbe  mUL 

While  tbe  agreement  in  respect  to  these 
sales  was  In  parol,  Elliott  was  at  once  placed 
in  possession  of  the  property,  and  immedi- 
ately commenced  the  erection  of  a  flouring 
mUl  on  the  lot  purchased  from  T.  G.  Hud- 
son, and  a  dwelling  bouse  and  other  im- 
provements on  the  other  lot  On  January  5, 
1880,  Elliott  received  a  conveyance  to  the  lot 
on  which  the  mill  Is  located;  and  on  July 
28,  1885,  the  one-third  of  an  acre  and  the  wa- 
ter rights  were  lilcewise  conveyed  to  him. 

It  thus  appears  that  the  deed  of  trust  was 
executed  more  than  five  years  after  the  parol 
agreement  referred  to,  and  after  Elliott  had 
been  placed  In  the  open,  notorious,  and  peace- 
able possession  of  the  property,  and  had  built 
permanent  and  costly  improvements  thereon, 
and,  as  sliail  be  -seen  presently,  after  Fogle- 
song tiad  notice  of  the  sale.  So  that.  If  tbe 
property  were  embraced  In  the  deed  of  trust 
the  case  would  be  controlled  by  the  doctrine 
of  Withers  y.  Carter,  4  Grat  407,  50  Am. 
Dec.  78;  Floyd  v.  Hardin,  28  Grat  .401; 
Hicks  V.  Riddlck,  28  Grat  418;  Long  v. 
Hagerstown  Agr.,  etc.,  Co.,  30  Grat  C65 
Chapman  v.  Ctiapman's  Trustee,  82  Va.  637, 
24  S.  E.  225,  58  Am.  St  Rep.  823. 

It  likewise  appears  that  the  deed  of  trust 
Is  general  In  Its  terms,  and  does  not  describe 
the  land  conveyed  by  courses  and  distances, 
and  that  there  Is  notUng  on  tbe  face  of  the 
deed  to  Indicate  that  It  embraces,  or  was  In- 
tended to  embrace,  the  mill  tract  or  any 
part  of  It  As  the  grantor,  T.  G.  Hudson. 
had  years  before  parted  with  the  possession 
and  all  beneficial  Interest  therein  to  a  pur- 
chaser who  bad  erected  a  valuable  flouring 
mill  on  tbe  property,  the  presumption  Is  that 
It  was  not  Intended  to  be  embraced  in  the 
deed  of  trust  At  all  events,  where  the  de- 
scription of  the  subject-matter  of  a  deed  Is 
too  vagne  and  uncertain  to  be  self-explana- 
tory, the  burden  rests  upon  those  claiming 
under  it  to  show  to  what  It  truly  applies. 

"Evidence  aliunde  Is  admissible  in  all  cas- 
es where  there  is  a  doubt  as  to  the  true  lo- 
cation of  the  survey,  or  a  question  as  to  the 
application  of  a  grant  to  its  proper  subject- 
matter."  Reusens  v.  Lawson,  91  Va.  22G, 
235,  21  S.  E.  347. 

In  this  case  no  evidence  was  adduced  for 
that  purpose,  and,  although  Foglesong  twice 
gave  his  deposition  In  the  cause,  he  made  no 
claim  that  the  Elliott  mill  property  was  in- 
cluded In  bis  trust  deed,  and  no  denial  that 
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be  bad  actual  notice  of  tbe  prior  Bale.  On 
the  contrar7,  the  evidence  on  behalf  of  ap- 
pdlee  shows  conclusively  that  only  one-six- 
teenth of  an  acre  of  the  ^and  In  controversy 
(the  part  on  which  the  mill  house  stands)  was 
ever  owned  by  T.  G.  Hudson,  that  Foglesong 
bad  actual  notice  of  the  fact  that  it  bad  been 
previously  sold,  and  that  he  never  asserted 
any  claim  to  a  lien  thereon.  In  the  answer 
of  T.  O.  Hudson  to  an  amended  bill,  to  which 
li'oglesong  was  a  party,  the  following  lan- 
guage occurs:  "As  to  Ellas  Foglesong's  deed 
of  trust,  this  trust  deed  only  properly  em- 
braces the  land  owned  by  respondent  at  the 
time  of  the  execution  thereof,  and  does  not, 
and  was  never  Intended  to,  convey  or  em- 
brace the  Elliott  mill  property."  That  an- 
swer was  prepared  by  the  trustee  hi  the 
deed,  as  counsel  for  Hudson,  was  sworn  to 
by  the  latter,  and  to  it  no  replication  was 
filed  by  Foglesong.  This  is  therefore  an  ad- 
mission of  record,  to  which  the  grantor,  the 
trustee,  and  the  cestui  que  trust  are  all  com- 
mitted, that  the  demand  of  Foglesong's  ad- 
ministrator is  groundless. 

£cceptlon  was  talien  to  the  competency  of 
the  commissioner  who  took  the  account  of 
liens  and  assets  In  the  cause,  on  the  ground 
that  he  had  been  examined  as  a  witness,  and 
the  action  of  the  coiul:  in  overruling  that  ex- 
ception is  assigned  as  error; 

His  deposition  had  been  taken  before  the 
account  was  referred  to  him,  and  appellant's 
counsel,  with  knowledge  of  that  fact,  raised 
no  objection  to  his  competency  until  It  was 
ascertained  that 'his  findings  were  adverse  to 
appellant's  present  contention.  Tbe  excep- 
tion, under  these  circumstances,  was  prop- 
erly overruled. 

The  point  was  made  at  bar,  although  not 
In  the  petition  for  appeal,  that  while  the 
deed  of  trust  may  not  have  been  a  lien  on 
the  mill  property,  some  of  the  Judgments 
which  were  satisfied  out  of  the  proceeds  of 
sale  of  the  land  included  in  the  deed  of  trust 
constituted  liens  on  both  properties,  and 
that,  under  tbe  doctrine  of  marshaling  securi- 
ties, tbe  trust-deed  creditor  Is  entitled  to  sub- 
ject the  mill  property  to  the  extent  to  which 
the  property  affected  by  his  lien  contributed 
to  the  discharge  of  prior  Judgments. 

Without  entering  upon  an  extended  dis- 
cussion of  the  doctrine  of  marshaling  securi- 
ties, It  Is  sufilclent  to  say  that  It  is  a  rule  of 
equity,  founded  In  natural  Justice,  and  will 
never  be  so  applied  as  to  operate  an  Injus- 
tice to  a  party  against  whom  It  Is  Invoked. 
For  the  principle  to  be  applicable,  both  sour- 
ces of  payment  must  belong  to  a  common 
debtor.  Russell  v.  Randolph,  26  Grat  717; 
Blakemore  v.  Wise,  96  Va.  269,  28  a  B.  832, 
64  Am.  St.  Rep.  781. 

As  was  said  by  this  court  In  Lee  r.  Swep- 
son,  76  Va.  178:  "One  thing  Is  very  clear- 
that  securities  will  never  be  marshaled  to  the 
Injury  of  those  persons  over  whom  the  party 
claiming  the  benefit  of  the  principle  has  no 
superior  equity." 


Tbe  doctrine  obviously  has  no  application 
ander  the  facts  of  this  case. 

The  decree  complained  of,  by  wbldi  it  was 
adjudged  that  the  trust  deed  In  question  Is 
not  a  lien  on  the  property  of  appellee,  Is 
plainly  right,  and  must  be  affirmed^ 


GOLD  V.  PATNTBB. 

(Supreme  Onirt  of  Appeals  of  Virginia.   Jolr 

2,  1903.) 

CORPORATIONS  —  STOCKHOLDERS  —  ASSBSS- 

MBNT8— LIMITATIONS— DKCRBB—PBTI- 

TION   TO  RBHBAR— INJUNCTION. 

1.  As  between  a  corporation  and  its  stock- 
holders, and  as  between  creditors  and  the  stock- 
holders, the  Btatate  of  limitations  conunences 
to  ran  from  the  time  when  each  assesment 
becomes  due  and  payable  under  the  calls  made 
by  the  company. 

2.  If  tlie  contract  of  a  stockholder  in  a  cor- 
poration be  not  in  writing,  whether  he  be  an 
original  subscriber  to  the  stock  or  an  assignee, 
under  section  2820  of  Code  of  18S7,  actions 
upon  the  contract  to  recovar  assessments  are 
barred  within  three  yeara 

8.  The  mere  filing  of  a  petition  to  rehear  a 
decree  by  which  a  receiver  of  a  corporation  ii 
directed  to  sue  certain  stockholders  does  not 
suspend  its  operation. 

4.  Enjoining  the  receiver  of  a  corporation 
from  prosecuting  his  suit  against  certain  stock- 
holders does  not  prevent  lum  from  institntiug 
actions  against  otnersb  as  directed  by  a  decn* 
of  court. 

Keith,  P.,  dissenting. 

Error  to  Circuit  Court,  Roanoke  Comity. 

Proceeding  by  one  Gold,  .receiver,  agaliwt 
one  Paynter.  Judgment  in  favor  of  defend- 
ant.   Plaintlft  brings  error.    Affirmed. 

Marshall  McCormlck  and  Barton  &  Boyd, 
for  plaintiff  In  error.  A.  A.  Phlegar  aod  A. 
B.  Pugh,  for  defendant  In  error. 

BUCHANAN.  J.  Tbe  plaintiff  in  error  in- 
stituted this  proceeding  by  motion  against 
tbe  defendant  to  recover  a  Judgment  for  an 
assessment  against  him  as  a  stockholder  in 
the  Berryville  Land  A  Improvement  0>m- 
pany.  The  defendant  filed  two  pleas  of  tlie 
statute  of  limitations:  One  that  the  cause  «f 
action'  accrued  more  than  three  years,  and 
the  other  that  \t  accrued  more  than  five 
years,  before  the  proceeding  was  commenced. 
To  these  pleas  the  plaintiff  filed  special  rep- 
lications, in  which  he  set  out  the  proceedings 
bad  In  a  creditors'  suit  brought  by  George 
A.  RIcamore  against  the  Berryville  Land 
&  Improvement  Company,  In  which  the  plain- 
tiff had  been  appointed  receiver  of  the  court 
and  directed  to  collect  the  assessment  sued 
for. 

A  brief  statement  of  the  proceedings  had  in 
that  cause  will  be  found  In  tbe  opinion  of 
the  court  In  Shlckei  v.  The  Berryville  Land  ft 
Improvement  Co.,  99  Va.  88,  37  8.  S.  81S. 

The  defendant  demurred  to  the  replication. 
his  demurrer  was  sustained,  and  Judgment 
rendered  in  his  favor.  To  that  Judgment  this 
writ  was  awarded. 

f  L  8m  CorporaUoni.  vol.  U,  Cent.  Die.  I  «L 
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The  fltst  qneBtlon  to  be  determined  is  when 
tbe  statute  of  Um:ftationg  commenced  to  run. 

Tbe  plaintiff's  contention  Is  tbat  tbe  de- 
mand sued  for  was  tbe  amount  of  an  aaaess- 
ment  made  by  the  court  In  the  creditors' 
ault,  and  that  tbe  statute  did  not  commence 
to  run  until  it  was  payable  under  the  decree 
of  tbe  court  Tbe  defendant,  on  the  contra- 
ry, Insists  tbat  it  was  an  assessment  upon  his 
stock  made  by  the  directors  of  the  company 
on  June  10,  1891,  and  which  became  payable 
on  the  20th  of  that  month,  and  that  the  stat- 
ute commenced  to  run  from  tbe  last-mention- 
ed date. 

It  appears  from  tbe  proceedings  tiad  In  the 
creditors'  suit  tliat  a  report  was  made  which 
sot  forth  tbe  several  amounts  alleged  to  be 
due  from  the  various  stockholders  upon  calls 
made  by  the  land  company  whilst  It  was  a 
going  concern.  Tliat  report  was  confirmed 
by  the  decree  of  January  8,  189S,  In  which 
It  was  declared:    - 

"(6)  Tbat  the  assessments  of  40  per  cent, 
on  tbe  stock  of  the  Berryvllle  Land  &  Im- 
provement C!ompany  heretofore  made  by  said 
company  to  discbarge  Its  indebtedness  be, 
and  tbe  same  are  hereby,  ratified. 

"(7)  That  the  court  adopts  as  Its  own  the 
calls  or  assessments  of  40  per  cent,  hereto- 
fore made  by  said  Berryvllle  Land  &  Im- 
provement Company  on  its  stockholders,  and 
does  hereby  make  said  assessments  of  40 
per  cent,  on  ail  of  said  stockholders. 

"(8)  Tbat  all  of  tbe  said  stockholders,  or 
tlieir  assignees,  within  30' days  from  tbe  ris- 
ing of  this  court,  shall  pay  to  the  receiver  of 
tbe  court  in  this  cause  the  following  amounts 
namely:  •  •  •  'F.  V.  N.  Paynter  [defend- 
ant In  error]  tbe  sum  of  $680.81,  with  interest 
«n  $500.00,  part  thereof  from  Jan.  1st,  1897.' 
*  *  *  However,  should  said  stockholders 
not  pay  said  amount  due  by  them,  no  execu- 
tion is  to  be  Issued  against  them  under  tliis 
decree. 

"(9)  Should  said  stockholders  refuse  or  fail 
to  pay  said  amount  due  by  them  respectively 
as  aforesaid  within  said  30  days,  tbe  said 
receiver  Is  Instructed  to  institute  suits  at  law 
against  said  stockholders  or  their  assignees 
who  may  be  delinquent,  and  who  are  report- 
ed to  be  solvent  in  said  Com'r  Ward's  report, 
and  said  receiver  Is  authorized  to  collect 
from  said  stockholders,  who  are  reported  In- 
solvent in  said  report,  by  compromise  or  oth- 
erwise, subject  to  the  approval  of  the  court, 
but  said  receiver  Is  instructed  not  to  institute 
any  suit  against  delinquent  stockholders  who 
are  reported  insolvent  in  said  report  without 
the  further  order  of  the  court." 

The  court  made  no  new  or  additional  as- 
sessment upon  the  stockholders.  None  was 
necessary  If  the  balances  due  from  the  stock- 
holders on  the  calls  made  by  the  company 
could  be  collected.  Tbe  only  effect  of  tbe 
court's  decree  was  to  direct  the  stockholders 
to  pay  tbe  sums  ascertained  to  be  due  from 
them  to  the  receiver  of  the  court,  and,  If  thoy 
or  any  of  them  failed  to  pay  within  the  30 


days  named,  then,  against  such  as  were  sol- 
vent and  in  default,  the  receiver  was  direct- 
ed to  institute  actions  at  law. 

The  general  rule  is  tbat  tbe  statute  of  iim- 
tatlons  begins  to  run  from  the  time  when 
each  assessment  becomes  payable,  and  this 
follows  necessarily  from  the  language  of  sec- 
tion 2920  of  the  Code  of  1887,  which  provides 
tbat  the  action  shall  be  brought  within  the 
designated  number  of  years  "next  after  the 
right  to  bring  tbe  same  shall  have  first  ac- 
crued." Minor's  lust.  p.  580;  Wood  on  Lim- 
itations, a  149,  150:  1  Cook  on  Stockholders 
(3d  Ed.)  195. 

As  between  the  company  and  its  stock- 
holders, there  can  be  no  question  that  the 
statute  commenced  to  run  from  the  time 
wben  tbe  several  assessments  which  made 
up  the  amount  due  from  each  stockholder 
became  due  and  payable  under,  the  calls 
made  by  the  company.  Code  1887,  {  1127; 
1  Minor's  Inst.  580. 

But  it  is  Insisted  that  whUst  this  is  true 
as  between  the  corporation  and  Its  stock- 
holders, it  is  not  the  rule  as  between  the 
creditors  and  the  stockholders. 

The  authorities  are  in  conflict  upon  this 
question,  some  of  them  holding  that  the 
creditors  of  the  corporation  will  be  barred 
by  the  statutes  from  proceeding  against  the 
stockholders  for  unpaid  subscriptions  when- 
ever the  company  itself  would  be  barred; 
others  holding  that  as  long  as  any  part  of 
the  capital  stock  of  a  cori)oration  remains 
unpaid  In  a  stockholder's  hands  he  Is  a  trus- 
tee for  the  corporate  creditors  until  their 
claims  are  satiafled,  and  that  the  statute  of 
limitations  does  not  run  as  to  the  creditors 
except  from  the  time  of  the  dissolution  of 
the  corporation,  or  from  the  time  the  cred- 
itors claim  becomes  due  and  payable  or  a 
Judgment  thereon  has  been  recovered,  or  a 
call  has  been  made  by  the  court  In  a  cred- 
itors' suit  See  2  Thompson  on  Corporations, 
il  2003-2009,  2028;  3  Thomp.  Corp.  t  3779; 
1  Cook  on  Stockholders,  i  195;  Beach  on 
Private  Corporations;  note  to  Thompson  v. 
Reno  Savings  Bank,  3  Am.  St  Rep.  827- 
829,  and  cases  cited;  Scovill  v.  Thayer,  105 
U.  S.  148,  26  L.  Ed.  968;  Glenn,  Trustee,  v. 
Marbury,  145  U.  S.  499,  12  Sup.  Ct.  914,  36 
L.  Ed.  790;  Swearlnger  v.  Dairy  Co.,  198 
Pa.  68,  75,  47  Atl.  941,  53  L.  R.  A.  471; 
Glenn,  Trustee,  ▼.  Williams,  60  Md.  93: 
Lane's  Appeal,  105  Pa.  69.  70,  51  Am.  Rep. 
166;  Glenn  v.  Semple,  80  Ala.  159,  60  Am.  Rep 
92;  Stilphen  r.  Ware,  45  Cal.  110;  South 
Carolina  Manfg.  Co.  v.  The  Bank,  etc.,  6 
Rich.  Bq.  227,  234,  235;  First  Natl.  Bank  v. 
Greene,  64  Iowa,  445,  17  N.  W.  86,  20  N.  W. 
754;  Thompson  v.  Reno  Savings  Bank  (Kev.) 
7  Pac.  870,  3  Am.  St  Rep.  881;  Cbristensen 
T.   Qulutard,  86  Hun,   334. 

We  have  no  decision  upon  this  precise 
question,  though  tbe  opinion  in  Lewis'  Adm'r 
V.  Glenn,  Trustee,  84  Va.  947,  967,  968,  6  S. 
E.  866,  seems  to  indicate  that  the  court 
thought  the  statute  would  run  upon  an  as- 
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■essment  from  the  time  It  became  due  and 
payable,  whether  made  by  the  company  or 
by  the  court. 

After  the  creditors'  salt  In  Rlcamore  t. 
The  Land  Company  was  brought,  and  before 
the  decree  wae  entered  directing  the  receiver 
to  collect  the  assessment  sued  for,  the  Legisla- 
ture provided,  by  an  act  approved  December 
22,  1897  (Acts  1887-98,  pp.  16,  17,  c.  20,  S  2), 
that  In  all  cases  where  it  Is  necessary  to  re- 
sort to  a  court  of  equity  for  tbe  purpose  of 
settling  and  winding,  up  tbe  affairs  of  in- 
solvent corporations,  or  to  make  assessments 
on  tmpaid  stock  subscriptions,  the  court  shall 
direct  the  receiver  or  other  representative 
of  the  creditors  to  sue  at  law  when  neces- 
sary to  recover  such  call  or  assessment,  and 
that  such  actions  shall  be  governed  in  all 
respects  by  tbe  provisions  of  that  act;  and 
that  "all  pleas,  defences,  and  evidence  which 
would  be  admissible  if  the  company  were 
solvent  shall  be  equally  admissible  and  shall 
have  the  same  effect  in  law  in  any  action 
brought  after  the  insolvency  of  such  com- 
pany, except  where  the  defence  relied  upon 
is  an  agreement  on  the  part  of  the  corpora- 
tion not  to  assess  tbe  face  value  of  the 
stock  subscribed,  and  such  agreement  was 
unknown  to  the  creditor  at  the  date  of  his 
contract" 

Tbe  object  of  that  statute,  as  we  construe 
it,  was  to  enable  a  stockholder  sued  by  a 
receiver  of  the  court,  or  other  representative 
of  the  creditors,  under  tbe  provisions  of  tbat 
act,  to  make  the  same  defenses,  including 
the  plea  of  the  statute  of  limitations,  to  such 
action,  as  if  the  corporation  itself  were  the 
plaintiff  suing  for  the  demand,  except  that 
he  cannot  set  up  as  a  defense  an  agreement 
on  the  part  of  the  company  not  to  assess 
the  face  value  of  the  stock  subscribed,  and 
when  such  agreement  was  unknown  to  the 
creditor  at  the  date  of  his  contract 

The  question  under  consideration  being  an 
open  one  in  this  state  when  that  act  was 
passed,  this  court,  even  if  the  act  did  not 
apply  to  this  case,  ought  to  adopt  that  view 
of  the  question  which  Is  in  accord  with  the 
rule  established  by  the  Legislature  upon  tbe 
subject  and  hold  that  the  statute  of  limita- 
tions commenced  to  run  upon  the  assessment 
sued  for  when  it  became  due  and  payable 
under  the  company's  call. 

The  next  question  is  whether  the  tliree 
or  five  years'  statute  of  limitations  applies 
to  tbe  plalntUTs  demand. 

The  replication  avers  that  the  defendant 
acquired  his  stock  in  the  land  company  by 
transfer  from  D.  B.  Strouse,  who  subscribed 
for  the  same  and  other  shai^es,  in  writing, 
not  under  seal,  and  that  the  certificates  for 
the  shares  of  stock  held  by  the  defendant 
were  Issued  to  him  by  the  land  company,  on 
the  written  order  of  Strouse,  before  any  as- 
sessment was  made  thereon,  and  that  no  cer- 
tificate therefor  was  Issned  to  Strouse. 

It  Is  not  averred  that  the  defendant  en- 
tered Into  any  contract  in  writing  to  pay  the 


assessments  madcf  on  the  stock  transferred 
to  him  by  Strouse,  and  for  which  a  cer- 
tificate was   Issued   him   by    the   company. 

Section  1130  of  the  Code  of  1887  provides 
that  "on  assignment  the  assignee  and  assign- 
or shall  be  severally  liable  for  any  install- 
ments which  have  accrued  or  which  ma; 
thereafter  accrue,  and  may  be  proceeded 
agabist  in  tbe  manner  before  provided."  Tbe 
original  subscriber  at  common  law  Is  liable 
for  all  installments  of,  or  assessments  on.  bis 
stock  subscription,  agreeably  to  bis  contract. 
Implied  from  his  accepting  and  holding  tbe 
certificate  of  stock,  even  though  It  be  not  ex- 
press. "And  so,"  says  Prof.  Minor,  "where 
the  assignee  of  the  stock  has  come  into  priv- 
ity with  the  company  by  having  stock  trans- 
ferred to  him  on  the  company's  books,  a 
promise  to  pay  the  remaining  installments  is 
as  much  Implied  against  him  as  it  was  against 
his  assignor,  and  be  is  liable  accordingly." 
1  Min.  Inst.  585.  He  is  not  bound  by  tbe 
contract  which  his  assignor  made  witta  the 
company,  but  by  his  own  contract  and  the 
statutes,  which  declare  the  extent  of  liis  lia- 
bility. If  his  contract  be  not  In  writing,  it 
comes  within  that  class  of  contracts  which 
section  2920  of  tbe  Code  of  1887  declares 
must  be  sued  on  within  three  years  next  after 
the  right  to  bring  tbe  same  sliall  have  first 
accrued.  This  was  so  held  in  the  case  of 
Liberty  Savings  Bank  v.  Otter  View  La'nd 
Co.,  96  Ya.  352,  31  S.  E.  511,  in  an  action 
against  an  original  holder  of  stock,  and  must 
be  equally  true  in  an  action  against  his  as- 
signee who  is  sued  upon  a  contract  not  in 
writing.  The  cause  of  action  against  tbe  de- 
fendant first  accrued  on  tbe  20th  day  of  June, 
1891,  the  day  when  tbe  fourth  call  made  by 
the  company  became  due  and  payable.  The 
statute  ran  from  that  time  until  March  11, 
1893,  at  least,  when  the  creditors'  suit  was 
Instituted  against  the  land  company,  though 
the  stockbolders  were  not  made  parties  to  it 
until  some  time  afterwards.  Section  2  of  an 
act  approved  December  22,  1887,  supra,  pro- 
vides that  where  chancery  suits  are  pending 
at  tbe  time  of  the  passage  of  tbat  act  In 
which  it  is  sought  to  recover  unpaid  stock 
subscriptions,  tbe  statute  of  limitations  shall 
not  run,  as  to  any  alleged  subscription,  dur- 
ing the  time  which  shall  have  elapsed  be- 
tween the  institution  of  such  suit  and  one 
month  after  an  order  sljall  have  been  entered 
authorizing  a  common-law  action,  as  provid- 
ed for  by  that  act  for  the  recovery  of  such 
subscription.  The  order  or  "decree  In  the  cred- 
itors' suit  directing  actions  at  law  to  be 
brought  was  entered  January  8,  1898,  but  it 
gave  the  stockbolders  80  days  in  which  to 
pay,  so  that  actions  at  law  could  not  be  In- 
stituted until  after  that  time  had  elapsed.  By 
the  terms  of  that  decree  it  was  suspended 
for  120  days  upon  the  execution  of  the  usual 
suspending  bond. 

On  January  8,  1899,  Reed  and  McCormtck. 
stockholders  decreed  against,  filed  a  petition 
for  a  rehearing  of  that  decree,  accompanied 
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by  a  prayer  for  an  Injanction  restraining  tbe 
receiver  from  prosecuting  bla  action  at  law 
Instituted  against  them  under  the  decree  of 
the  court  The  Injunction  was  granted  on 
that  day.  Later,  a  similar  petition  was  filed 
by  T.  J.  Shickel,  another  stoclcholder.  It  is 
insisted  that  the  filing  of  these  petitions  which, 
sought  to -review  and  set  aside  the  decree  of 
January  8,  1898»  went  to  the  merits  of  the 
whole  case,  and  the  Injunction  granted,  re- 
straining the  receiver  In  prosecuting  his  ac- 
tion at  law  against  Reed  and  McCormicIc, 
suspended  the  receiver's  powers  under  the  de- 
cree of  January  8,  1898,  and  stopped  the  run- 
ning of  the  statute  of  Umltatlons. 

The  mere  filing  of  a  petition  to  rehear  the 
decree  did  not  suspoid  its  operation,  and  en- 
joining the  receiver  from  prosecuting  his  ac- 
tion against  Reed  and  McCormlck  did  not  pre- 
vent blm  from  instituting  actions  against  the 
other  stockholders  as  directed  by  the  decree. 

On  May  9,  1899,  the  court  passed  upon  the 
petitions  to  rehear,  modified  the  decree  of 
January  8,  1S98,  by  rejecting  a  debt  which 
had  been  allowed,  denied  further  relief,  dis- 
solved the  Injunction,  and  dismissed  the  peti- 
tions. Subsequently,  Reed  and  McOormlck 
and  Shickel  obtained  an  appeal  and  super- 
sedeas to  this  court  from  the  decree  of  May 
9,  1899,  and  the  former  decrees  in  the  cred- 
itors' suit,  and  on  the  7tb  day  of  February, 
1900,  the  supersedeas  bond  was  given,  and 
the  decree  of  January  8,  1898,  suspended.  On 
the  17th  of  January,  1901,  the  decrees  appeal- 
ed from  were  affirmed  by  this  court  On  the 
9th  day  of  June,  1901,  the  proceeding  in  this 
case  was  Instituted. 

The  statute  of  llmltatlonB  was  running,  ac- 
cording to  the  view  we  take  of  the  case, 
from  June  20,  1891,  to  March  11,  1893;  from 
July  8,  1898,  to  February  7,  1900;  and  from 
January  17,  1901,  to  June  8,  1901— aggregat- 
ing more  than  three  years  before  this  pro- 
ceeding was  instituted. 

We  are  of  opinion,  therefore,  that  there  la 
no  errof  in  the  judgment  complained  of,  and 
that  it  should  be  affirmed. 

KEITH,  P.  I  cannot  concur  in  the  opin- 
ion of  the  court 

The  contention  of  the  plaintiff  In  error  that 
the  statute  of  limitations  did  not  begin  to  run 
until  the  assessment  was  payable  under  the 
decree  of  the  court  in  my  judgment  Is  right 
and  should  prevail,  and  that  as  a  conse- 
quence, three  years  have  not  dapsed  before 
the  Institution  of  this  salt 
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(Supreme  Court  of  Appeals  of  Virginia.    June 

2S,  1003.) 

HOHICIDB-ORAKD     JURY-TRIAL     JURY— EVl- 
DBNCE^-HARMLESS    BRRORr-ORDBR    OE*    IN- 
TRODUCTION— VIEWING  PHBMISBS— INSTRUC- 
TIONS. 
1.  It  is  within  the  discretion  of  the  court  to 

Impanel  a  regular  or  special  grand  Jury  to  serve 

at  any  term. 


2.  It  cannot  be  presumed  that  the  court  al- 
lowed to  be  put  upon  a  trial  jury  jurors  not 
found  to  be  free  from  exception,  where  it  ap- 
pears from  the  record  that  a  sufBcient  numt>er 
of  jurors  had  been  found  to  be  free  from  ex- 
ception, and  were  in  court 

8.  Wnere  a  homicide  has  beto  committed  by 
shootinK,  evidence  in  regard  to  certain  shells 
found  in  a  gun  at  the  house  of  the  prisoner  after 
the  homicide,  which  had  been  previously  loaded 
with  shot  similar  to  those  which  entered  the 
body  of  the  deceased,  is  admissible  to  show  in- 
tent, deliberation,  preparation,  and  malice. 

4.  A  judgment  will  not  i>e  reversed  l)ecause  of 
the  admission  of  improper  evidence,  where  the 
verdict  clearly  shows  that  no  weight  was  given 
to  it  by  the  jury. 

5.  In  a  prosecution  for  homicide,  it  was  not 
error  to  allow  the  prisoner  to  be  asked  on  cross- 
examination:  "What  were  you  going  to  do? 
Were  you  going  to  shoot  J.  [deceased],  whether 
you  saw  the  pistol  or  not?"— he  not  having  claim- 
ed his  exemption,  or  suggested  that  his  answer 
would  criminate  him. 

6.  Where  a  homicide  has  been  proven,  the 
burden  is  on  the  accused  to  extenuate,  justify, 
or  excuse  his  act,  and  the  commonwealth  may 
offer  in  rebuttal  evidence  of  its  version  of  facts 
shown  by  the  accused. 

7.  Under  Code,  8  3167,  which  provides  that 
"the  jury  may  in  any  case,  at  the  request  of 
either  party,  be  taken  to  view  the  premises  or 
place  in  question,  or  any  property^  matter  or 
thing,  relating  to  the  controversy  between  the 
parties,  when  it  shall  appear  to  the  court  that 
such  a  view  is  necessary  to  a  just  decision," 
the  court  may,  in  its  discretion,  permit  the  jury 
to  visit  and  view  the  premises  where  it  is  al- 
leged a  crime  has  been  committed. 

8.  Where  the  instructions  given,  when  read 
as  a  whole,  set  forth  the  whole  case  correctly 
and  fairly,  it  is  not  error  to  refuse  other  in- 
structions. 

Appeal  from  Washington  County  Court 
Moses  W.  Litton  was  convicted  of  volun- 
tary manslaughter,  and  brings  error.    Affirm- 
ed. 

Hutton  &  Honaker,  White  &  Penn,  Daniel 
Trigg,  and  Walter  H.  Robertson,  for  appel- 
lant William  A.  Anderson,  Atty.  Oea,  and 
J.  C.  Wysor,  for  the  Cpmmonwealth. 

CARDWBLL,  J.  This  is  a  writ  of  error  to 
a  judgment  of  the  county  court  of  Washing- 
ton county,  sentencing  Moses  W.  Litton  to 
confinement  in  the  penitentiary  for  a  term  of 
five  years  for  the  Idlllng  of  John  Col|iQgs. 

It  appears  that  there  was  bad  feeling  be- 
tween the  prisoner  and  the  GoUings  family, 
caused  by  the  alleged  depredation  of  the 
fowls  of  CoUings  on  the  lands  of  the  prisoner; 
that  the  lands  of  the  prisoner  were  near  those 
of  J.  K.  CoUings,  father  of  the  deceased,  be- 
ing separated  by  a  lane  which  ran  n^r  the 
bam  of  J.  K.  CoUings;  that  on  the  18th  day 
of  July,  1902,  John  CoUings,  the  deceased,  had 
been  hauling  hay,  and  had  come  to  his  fa- 
ther's 'bam,  and,  accompanied  by  his  mother 
and  sister  (the  latter  carrying  a  Winchester 
rifle),  went  out  to  the  adjoining  meadow  of 
the  prisoner,  where  he  was  at  work,  to  get  a 
chicken  which  the  prisoner  had  Injured  or 
klUed;  and  that  there  the  deceased  and  the 
prisoner  had  a  difficulty,  in  which  the  deceas- 

f  T.  See  Criminal  Law,  vol.  14,  Cant  Dig.  |  1S1(: 
Homicide^  v«L  M,  Cent  Dig.  |  tES. 
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ed  felled  the  prisoner  to  the  ground  by  a  se-  i 
yere  blow  upon  hia  right  cheek  with  a  fork 
handle  which  he  had  brought  with  him,  and 
then  returned  to  bl9  own  home,  near  by.  The 
commonwealth's  evidence  is  to  the  efCeet  that 
the  prisoner  was  facing  the  deceased,  with  a 
stick  in  his  hand,  acting  as  though  he  in- 
tended to  use  it,  when  the  deceased  struck 
him  on  the  side  of  his  face,  mashing  his 
cheek  bone  and  felling  blm  to  the  ground, 
while  the  evidence  of  the  prisoner,  Is  to  the 
effect  that  he  was  in  a  stooping  position,  pick- 
ing up  weeds,  with  bis  back  to  the  deceased, 
when  he  received  the  blow. 

Tbis  difficulty  occurred  between  3  and  4 
o'clock  in  the  evening  of  July  18,  1902. 
About  7  o'clock  the  same  evening,  after  hla 
wound  had  been  dressed,  the  prisoner  came 
out  upon  his  front  porch,  taking  a  seat,  with 
his  double-barreled  shotgun  beside  him,  and 
upon  hearing  a  wagon  approaching  along  the 
public  road  in  front  of  his  house,  and  sup- 
posing the  deceased  was  on  the  wagon,  the 
prisoner  took  a  position  in  the  comer  of  'his 
yard,  near  the  yard  fence  running  parallel 
with  the  public  road,  and  next  to  the  ap- 
proaching wagon,  with  his  gun  in  his  hand, 
and  when  the  deceased,  upon  a  load  of  hay, 
and  driving  the  team,  with  the  lines  in  the 
left  hand,  and  a  whip  in  the  right,  was  about 
opposite  him,  the  prisoner  raised  his  fsjm  and 
fired,  the  load  taking  effect  in  the  elbow  of 
deceased's  left  arm,  whereupon  the  deceas- 
ed undertook  to  shoot  at  the  prisoner  with  a 
pistol  he  had  been  carrying  in  his  pocket  or 
on  the  wagon;  the  discharge  of  the  pistol  and 
the  second  shot  from  prisoner's  gun  being 
simultaneous;  the  second  shot  from  the  gun 
taking  effect  In  deceased's  left  side,  over  the 
heart  After  the  deceased  was  thus  shot  he 
continued  to  fire  his  pistol  until  its  five  cham- 
bers were  emptied,  but,  as  he  was  in  a  dying 
condition,  the  shots  went  wide  of  the  prison- 
er. The  prisoner  then  ran  back  to  his  bouse, 
about  45  yards  away,  got  his  Winchester  rifle, 
came  out  again  to  the  yard,  and  warned 
Smith,  who  was  on  the  wagon,  holding  the 
deceased,  to  get  out  of  the  way;  but,  upon 
being  told  by  Smith  not  to  shoot— "You  have 
already  killed  him"— the  prisoner  did  not  fire 
his  rifle,  and  went  back  into  his  house.  The 
deceased  had  then  expired. 

The  first  error  assigned  relates  to  the  fan- 
paneling  of  the  grand  Jury  which  found  the 
indictment  against  the  prisoner.  Prior  to  the 
August  term,  1902,'  of  the  county  court,  at 
which  the  prisoner  was  indicted,  the  Judge  of 
the  court  had,  In  accordance  with  the  statute, 
furnished  the  clerk  with  a  list  of  48  persons 
to  serve  as  gn'and  Jurors  for  a  year,  and  the 
clerk  had  Issued  a  venire  facias  for  12  of  the 
persons  on  that  list  to  serve  at  the  August 
term,  1902;  but  in  the  meantime  the  General 
Assembly  passed  the  act  of  July  28.  1902, 
amending  section  3976  of  the  Code,  prescrib- 
ing who  are  quallfled  persons  to  serve  as 
grand  Jurors,  how  they  are  to  be  selected, 
etc.    The  Judge  of  the  county  court,  deeming 


it  expedient  to  do  so,  on  the  Ist  day  of  the 
August  term,  1902,  quashed  the  writ  of  venire 
facias  for  the  grand  Jurors  to  serve  at  tliat 
term,  and  furnished  tlie  clerk  with- another 
list  of  48  persons  to  serve  as  grand  Jur^>^s 
for  one  year,  beginning  with  and  includins 
•that  term,  in  accordance  with  the  act  of  July 
28,  ISOZ;  and  from  that  list  the  cleA,  as  or- 
dered by  the  Judge,  issued  a  writ  of  venire 
facias  for  12  of  said  Jurors  to  attend  the  day 
the  writ  was  issued,  to  serve  as  grand  Jurors 
at  the  August  term  of  the  court,  then  begun. 
Thereupon  all  of  the  12  grand  Jurors  so  sum- 
moned appeared  in  court,  were  duly  swotn 
and  examined  according  to  law,  and  11  of 
them  were  found  to  be  free  from  exception, 
who  were  sworn  a  Jury  of  inquest  according 
to  law,  and  thereafter,  on  the  following  day, 
presented  the  Indictment  upon  which  the 
prisoner  was  tried  and  convicted. 

The  contention  made  for  tlie  prisoner  ts 
that  the  court  erred  (1)  in  gnashing  the 
venire  facias  issued  by  the  clerk  on  the  13th 
of  August,  1902;  and  (2)  in  not  impaneling  a 
special  gi-and  Jury,  under  the  provisions  of 
section  3978  of  the  Code,  which  are  as  fol- 
lows: "A  special  grand  Jury  may  be  ordered 
at  any  time  by  a  county,  corporation,  or 
hustings  court,  or  the  Judge  thereof  in  vaca- 
tion, the  Jurors  to  be  summoned  from  a  list 
furnished  by  the  Judge;  and  where  a  grand 
Jury,  regular  or  special,  lias  been  discharged, 
the  court,  during  the  same  term,  may  Impan- 
el another  grand  Jury,  which  may  be  a  spe- 
cial grand  Jury." 

Section  3977  of  the  Code,  as  amended  by 
the  act  of  February  25,  1890  (Acts  188&-«). 
p.  91,  c.  115),  provides  that  a  regular  grand 
Jury  shall  consist  of  not  less  than  9  nor  more 
than  12  persons,  and  a  special  grand  Jnry 
of  not  less  than  6  nor  more  than  9  persons: 
and  clearly  It  was  within  the  discretion  of 
the  Judge  of  the  county  court  of  Washington 
county  at  its  August  term,  1902,  to  impanel 
a  regular  or  a  special  grand  Jury  to  serve 
at  that  term.  Having  impaneled  a  j«galar 
grand  Jury,  consisting  of  not  less  than  9  nor 
more  than  12  persons,  to  wit,  11,  selected 
from  a  list  of  48  persons  to  serve  as  grand 
Jurors  for  one  year,  beginning  with  that  term, 
there  is  nothing  whatever  In  the  proceedings 
to  vitiate  the  indictment  found  against  the 
prisoner.    Shinn's  Case,  82  Orat.  907. 

It  appears  that  several  lists  and  writs  of 
venire  facias  were  issued  before  a  panel  of  16 
persons,  free  from  exception,  was  obtained, 
from  which  the  Jury  that  tried  the  prisoner 
was  selected.  To  each  of  the  writs  of  venire 
facias  the  prisoner  excepted,  without  assign- 
ing any  grounds  therefor,  the  exceptions  were 
overruled,  and  this  is  assigned  as  error. 

Several  grounds  are  stated  in  the  argu- 
ment here,  upon  which  we  are  asked  to  hold 
that  the  county  court  erred  in  summoning 
and  selecting  the  Jurors  who  tried  the  pris- 
oner, among  which,  and  the  only  ones  that 
we  deem  it  necessary  to  consider,  are  <li 
that  the  record  does  not  affirmatively  show 


Digitized  by  V^jOOQ  IC 


Va.) 


LITTON  V.  COMMONWEALTH. 


925 


tbat  the  original  list  furnished  hy  the  Judge 
contained  the  names  of  16  persona;  and  (2) 
that  the  Jnrors  making  up  the  panel  from 
which  the  Jury  that  tried  the  prisoner  were 
selected  were  the  jurors  who  upon  their  ex- 
amination by  the  court  were  found  free  from 
exception. 

The  bill  of  iexceptlona  upon  which  the  as- 
signment of  error  Is  founded  sets  out  at 
length'  all  the  proceedings  In  the  summoning, 
selecting,  and  Impaneling  the  Jury,  setting 
forth  that  after  the  prisoner  was  led  to  the 
bar  of  the  court,  and  Issue  joined,  upon  his 
plea  of  not  guilty,  the  sheriff  returned  the  list 
furnished  by  the  Judge  of  the  court,  and  the 
venire  facias  issued  by  the  clerk  thereof, 
which  showed  that  all  the  persons  named 
therein  had  been  summoned;  tbat  they  were 
solemnly  called,  and  14  of  them  (names  giv- 
en) appeared  in  open  court;  that  other  lints 
were  furnished  by  the  judge,  and  writs  of 
venire  facias  Issued  by  order  of  the  court 
thereon,  directing  that  the  persons  named  be 
summoned,  which  was  done,  and  the  2  per- 
sons BO  summoned  appeared  In  open  court, 
making,  with  the  14  already  In  court,  16;  that 
thereupon,  the  Jurors  so  selected  and  sum- 
moned all  appeared  In  open  court  (naming 
them),  who  were  duly  sworn  and  examined 
according  to  law,  and  8  were  found  to  be  free 
from  exception;  that  another  list  was  fur- 
nished by  the  Judge,  and  a  venire  facias.  No. 
4,  was  ordered  by  him,  and  Issued,  as  provid- 
ed by  law,  to  complete  the  panel  of  said  ve- 
nire, returnable  that  day;  tbat  some  time 
thereafter  the  sheriff  made  return  of  same, 
which  showed  said  persons  had  been  sum- 
moned (naming  them),  and  they  appeared  to 
open  court,  and  were  duly  sworn  and  exam- 
ined, and  bat  S  of  them  found  free  from  ex- 
ception ;  and  that  similar  proceedings  were 
taken  until  a  sufficient  number  of  persons 
free  from  exception  were  obtained  to  com- 
plete the  panel,  and  from  this  panel  the  pris- 
oner, by  counsel  K  struck  4,  and  the  remaining 
12  were  selected  to  constltate  the  Jury  for 
bis  trial  (naming  the  12). 

In  the  first  place,  it  is  to  be  observed  that 
the  record  shows  tbat  the  judge  furnished 
the  list  required  by  law;  that  the  venire 
facias  was  issued  by  the  comrt;  tbat  the 
BherifTs  return  showed  that  all  the  persons 
named  on  the  list  and  writ  had  been  sum- 
moned, and  they  were  called,  but  14  an- 
swered. It  is  unreasonable  to  suppose  that 
if  only  14  persons,  who  answered,  and  whose 
names  were  on  the  list  furnished  by  the 
Judge,  were  the  only. names  on  It,  language 
would  have  been  used,  as  Is  done  In  the  bill 
of  exceptions,  showing  clearly  that  more 
than  14  persons  were  on  the  list  and  sum- 
moned. We  think  that  It  clearly  appears 
that  the  lists  were  furnished  by  the  judge, 
and  that  the  writs  of  venire  facias  were  du- 
ly Issued,  all  in  accordance  with  the  re- 
quirements of  the  statute  relative  to  sum- 
moning and  selecting  juries  In  felony  cases. 
In  ether  words,  we  are  of  opinion  that  it  is 


a  proper  Inference  to  be  drawn  from  all  tbat 
does  appear  In  the  record  that  all  things 
tiave  been  properly  done  In  the  summoning 
and  selecting  of  the  Jury  in  this  case  (Oil- 
ligan's  Case,  99  Va.  816,  87  S.  B.  962),  and 
find  nothing  In  the  Barnes'  Oase.  92  Va.  794, 
23  S.  Ei.  784,  cited  by  prisoner's  counsel, 
opposed  to  this  view. 

What  we  have  just  said  applies  with  equal 
force  to  the  contention  that  the  record  fails 
to  show  that  the  Jurors  composing  the  panel 
of  16  persons  from  which  the  Jurors  who  tried 
the  prisoner  were  selected  were  the  Jurors 
who,  upon  their  examination  by  the  court, 
were  found  to  be  free  from  exception,  and 
will  only  add  that  the  record  plainly  shows 
that  the  Jnrors  selected  were  all  on  one  or 
the  other  of  the  lists  furnished  by  the  Judge, 
and  the  writs  of  venire  facias  Issued  upon 
them,  and  that  16  of  them  were  found  to  be 
free  from  exception.  Therefore,  to  sustain  the 
contention  of  counsel,  we  would  have  to  pre- 
sume that  the  court  allowed  to  be  put  upon 
the  jury  the  Jurors  not  found  to  be  tree 
from  exception.  In  the  face  of  the  fact  that 
a  sufficient  number  had  been  found  to  be 
free  from  exception  and  were  In  court  Snch 
an  error  cannot  be  presumed.  OllUgan'a 
(Dase,  supra;  Dove's  Case,  82  Va.  S06. 

The  court  Is  further  of  opinion  that  the 
county  court  did  not  err  in  admitting  the  tes- 
timony of  George  Rodgers  and  P.  J.  Daven- 
port in  regard  to  certain  shells  found  In  a 
gun  at  the  house  of  the  prisoner  several 
hours  after  the  homicide.  The  homicide  had 
been  clearly  proven,  and  there  was  direct 
evidence  on  the  part  of  the  commonwealth 
as  to  the  character  of  the  shot  found  In  the 
body  of  the  deceased;  and  it  was  entirely 
proper  for  the  commonwealth  to  show  intent, 
deliberation,  preparation,  and  malice  on  the 
part  of  the  prisoner,  by  proof  that  he  had 
In  his  possession  shells  fitting  the  gun  he 
used,  and  which  had  been  loaded  previously 
to  the  homicide  with  similar  shot  to  those 
which  entered  the  body  of  the  deceased. 
Moreover,  the  court,  after  a  part  of  the  ar- 
gument of  counsel  had  been  heard,  Instruct- 
ed the  Jury  that,  if  tliey  had  any  doubt  as 
to  the  connection  of  the  prisoner  with  the 
two  shells  produced  in  evidence  by  the  com- 
monwealth, they  should  discard  the  two 
shells  and  the  evidence  directly  connected 
with  thein  from  their  consideration;  and  the 
verdict  of  the  Jury,  finding  the  prisoner 
guilty  of  voluntary  manslaughter,  showing. 
as  we  think,  conclusively,  tbat  this  evidence 
in  no  way  affected  the  jury  in  their  delib- 
erations, it  is  impossible,  even  if  it  were 
conceded  that  it  was  Inadmissible,  that  this 
evidence  could  have  had  any  effect  prej- 
udicial to  the  prisoner.  It  was  clearly  ad- 
missible, as  we  have  said,  to  show  delibera- 
tion, preparation,  and  malice;  and  the  court 
having,  in  clear  and  unmistakable  terms, 
instructed  the  Jury  to  disregard  it  if  they 
had  reasonable  doubt  that  the  prisoner  was 
connected  with  the  two  shells  produced,  ther^ 
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was  no  ground  left  upon  wblcb  he  could 
complain  of  Its  Introduction. 

While  it  la  a  general  rule  that  the  Judg- 
ment must  be  reversed  where  illegal  or  im- 
proper evidence  has  been  allowed  to  gro  to 
the  Jury,  the  rule  is  wholly  inapplicable  to 
a  case  like  this,  where  the  evidence  complain- 
ed of  was  admissible;  where  the  court,  out 
of  abundant  caution,  gave  the  instructloD 
above  mentioned;  and  where  the  verdict 
clearly  shows  that  no  weight  was  given  to 
the  evidence  objected  to  by  the  Jury.  Pop- 
terfleld's  Case,  91  Va.  803,  22  S.  K  352. 

The  court  Is  further  of  opinion  that  the 
county  court  did  not  err  in  allowing  the  ques- 
tion: "What  were  you  going  to  do?  Were 
you  going  to  shoot  John,  whether  you  saw 
the  pistol  or  not?"— to  be  asked  the  prisoner 
on  his  cross-examination. 

"A  party,  when  examined  as  a  witness, 
may  be  asked  as  to  his  own  motives  and  in- 
tention, when  these  are  material."  Jack- 
son's Case,  96  Va.  Ill,  30  S.  B.  462;  Thomp- 
son on  Trials,  §  642,  and  note  on  page  525. 

In  this  case  the  prisoner,  when  asked  the 
question  above  mentioned,  neither  claimed 
his  exemption,  nor  suggested  that  his  answer 
to  the  question  would  criminate  or  tend  to 
criminate  him.  On  the  contrary,  he  answer- 
ed voluntarily,  and  his  answer  was  in  fact  in 
Ills  own  favor,  and  certainly  not  to  his  pr^- 
udice. 

The  court  is  further  of  opinion  that  the 
court  did  not  err  in  admitting  in  rebuttal  the 
evidence  introduced  on  behalf  of  the  com- 
monwealth as  to  the  occurrence  in  the  mead- 
ow several  hours  before  the  homicide.  The 
commonwealth  not  only  has  the  right  to  con- 
duct its  case  as  its  representative  may  see  fit, 
within  reasonable  limits,  but  to  rest  Its 
case  when  the, homicide  is  proven.  Then 
the  burden  is  on  the  prisoner  to  extenuate. 
Justify,  or  excuse  his  act;  and,  the  prisoner 
having  put  In  evidence  the  occurrence  in 
the  meadow,  it  was  entirely  regular  and  per- 
missible for  the  commonwealth  to  introduce, 
in  rebuttal  or  reply,  evidence  to  show  its 
version  of  that  occurrence.  Therefore  there 
was  no  error  in  permitting  this  to  be  done. 

After  all  the  evidence  had  been  introduced, 
but  before  the  case  had  been  submitted  to 
the  Jury,  and  before  the  instructions  were 
given  by  the  court,  the  attorney  for  the  com- 
monwealth moved  the  court  for  a  "view  on 
the  part  of  the  Jury  of  the  grounds  where  the 
homicide  was  committed— stating  that  be 
deemed  it  necessary  for  a  proper  understand- 
ing of  the  cause— to  which  motion  the  pris- 
oner objected,  the  objection  was  overruled, 
and  the  Jury  ordered  to  be  taken  to  the 
grounds  by  the  officers  of  the  court;  and 
this  ruling  of  the  court  is  assigned  as  error. 

It  Is  not  suggested  that  every  safeguard 
was  not  thrown  around  this  proceeding,  or 
that  the  Jury  was  not  in  proper  legal  custody, 
or  that  evidence  was  taken  on  the  view,  or 
that  the  conduct  of  the  Jury  was  not  free 
from  exception;   nor  does  it  appear  that  the 


prisoner  and  his  counsel  were  not  present, 
or  were  denied  that  right  Therefore  the 
only  contention  made  in  this  connection  is 
that  it  was  error  to  order  the  view  over  the 
objection  of  the  prisoner. 

There  is  conflict  of  authority  whether  the 
court  may,  at  common  law,  in  its  discretion, 
permit  the  Jury  to  visit  and  view  the  prem- 
ises where  it  is  alleged  a  crime  was  commit- 
ted, not  for  the  purpose  of  furnishing  evi- 
dence upon  which  a  verdict  is  to  be  founded, 
but  for  the  purpose  of  enabling  the  Jury  bet- 
ter to  understand  and  apply  the  evidence 
which  is  given  in  court  8  Amer.  &  Ehig. 
Enc.  L.  725;  22  Enc.  PI.  &  Pr.  1038,  and  au- 
thorities cited.  But  In  our  opinion,  the  mat- 
ter is  controlled  in  this  state  by  statute. 

Section  3167  of  the  Code  is:  "The  Jury  may 
In  any  case,  at  the  request  of  either  party, 
be  taken  to  view  the  premises  or  place  in 
question,  or  any  property,  matter  or  thing, 
relating  to  the  controversy  between  the  par- 
ties, when  it  shall  appear  to  the  court  that 
such  a  view  Is  necessary  to  a  Just  decision. 
•    •    ••> 

In  order  to  give  to  this  statute  a  correct 
interpretation,  we  deem  it  necessary  to  trace 
its  history.  It  was  doubtless  taken  from  6 
Geo.  IV,  c.  60,  S  23. 

In  2  Tldd's  Pr.  796  (Amer.  Notes),  It  is 
said:  "In  a  criminal  case,  there  could  for- 
merly have  been  no  view,  without  consent 
But  now,  by  St  6  Geo.  IV,  c.  50,  "where  In 
any  case,  either  dvil  or  criminal,  or  on  any 
penal  statute,  depending  in  any  of  the  courts 
at  Westminster,  or  In  the  counties  palatine,  or 
great  sessions  in  Wales,  It  shall  appear  to  any 
of  the  respective  courts,  or  to  any  Judge  there- 
of in  vacation,  that  it  will  be  proper  and  nec- 
essary that  some  of  the  Jurors  who  are  to  try 
the  issues  in  such  case  should  have  the  view 
of  the  place  in  question,  in  order  to  their  bet- 
ter understanding  the  evidence  that  may 
be  given  upon  the  trial  of  such  issues,  in 
every  such  case,  such  court,  or  any  Judge 
thereof  in  vacation,  may  order  s  rule  to  be 
drawn  up,  containing  the  usual  terms,  and 
also  requiring,  if  such  court  or  Judge  so 
think  fit  the  party  applying  for  the  view  to 
deposit  in  the  hands  of  the  undersheriff  a 
sum  of  money  to  be  named  in  the  rule  for 
the  payment  of  the  expenses  of  the  view.' " 
etc. 

This  statute  was  enacted  the  sixth  year 
ot  the  reign  of  George  IV,  and  It  was  at 
that  time  an  open  question  in  this  country 
whether  a  view  could  be  allowed  in  a  crim- 
inal case  in  the  absence  of  a  statute  au- 
thorizing It;  some  of  the  courts  holding  that 
it  could  not  and  others  taking  the  opposite 
view. 

In  Robinson's  Practice  (Old  Ed.)  pp.  178, 
179,  the  subject  is  briefly  discussed,  and  some 
of  the  decided  cases  are  given,  in  which  the 
view  was  denied  and  allowed,  but  the  author 
expresses  no  opinion  on  the  subject 

When  the  Legislature,  in  1849.  came  to 
codify  our  statutes,  it  ingrafted,  as  aecOao 
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10  of  chapter  162,  Code  1849,  under  the  bead- 
ing of  "Juries  Generally,"  the  following: 
"Sec.  10.  The  Jury  may  in  any  case,  at  the 
request  of  either  party,  be  taken  to  view  the 
premises  or  place  In  question,  or  any  prop- 
erty, matter  or  thing  relating  to  the  contro- 
versy between  the  parties,  when  it  shall  ap- 
pear to  the  court  that  such  view  Is  necessary 
to  a  Just  decision:  provided  the  party  mak- 
ing the  motion  shall  advance  a  sum  sufSclent 
to  defray  the  expenses  of  the  Jury,  and  the 
officers  who  attend  them  In  taking  the  view; 
which  expenses  shall  be  afterwards  taxed 
like  other  legal  costs." 

It  will  be  readily  observed  that  this  stat- 
ute Is  substantially  the  same  as  the  act  of 
Geo.  IV,  supra,  the  principal  difference  be- 
ing In  the  omission  of  the  words  "either  dvil 
or  criminal."  It  will  be  observed,  also,  that 
when  this  statute  was  enacted  it  liecame 
section  10  of  the  chapter  entitled  "Juries 
Oenerally,"  and  that  other  sectlens  of  the 
chapter  apply,  beyond  dispute,  to  criminal 
cases,  so  that-  the  argument  to  be  deduced 
from  its  collocation  Is  wholly  In  favor  of  Its 
operation  In  criminal  as  well  as  civil  cases. 
In  the  compilation  of  our  statutes  Into  what 
is  called  the  "Code  of  1860,"  the  statute  Just 
quoted  appears  under  the  same  heading  and 
in  Identically  the  same  words,  as  section  39, 
c.  162.  It  so  appears  In  the  compilation 
known  as  the  "Code  of  1873,"  as  section  37, 
c.  158;  and,  when  the  revision  of  our  stat- 
utes was  made  in  1887,  no  change  whatever 
was  made  in  the  sttitute,  except  to  place  It 
under  the  head  of  "Juries  In  Civil  Oases," 
Instead  of  under  the  former  heading.  While 
the  collocation  or  classification  of  a  statute 
In  the  Code  Is  to  be  considered  In  determin- 
ing the  legislative  Intent  in  Its  enactment,  it 
Is  not  Bufiiclent  of  itself  to  warrant  the  con- 
clusion that  the  placing  of  a  statute  under 
the  head  of  "Juries  in  Civil  Cases,"  thereto- 
fore applicable  to  both  civil  and  criminal 
cases,  repeals  it  as  to  the  latter,  and  confines 
Its  operation  to  the  former.  Nor  do  we  at- 
tach any  importance  to  the  omission  of  the 
words  "either  civil  or  crhnlnal"  when  the 
statute  of  6  Geo.  lY,  supra,  was  Ingrafted 
Into  the  Code  of  1849.  When  the  statute  says 
"In  any  case,"  It  Includes  the  only  two  class- 
es of  cases  we  have,  viz.,  dvll  and  criminal; 
and  doubtless  It  was  In  the  legislative  mind 
that,  having  used  the  words  "to  any  case," 
the  words  "either  civil  or  crlmtoal"  would 
be  mere  surplusage. 

If  the  words  "In  any  case"  are  to  be  con- 
strued as  not  applying  both  to  civil  and 
criminal  cases,  which  class  Is  to  be  exclud- 
ed? Would  It  not  be  as  grave  an  evasion  of 
the  province  of  the  Legislature  to  say,  by  Ju- 
dicial Interpretation,  civil  cases  only  were  to 
the  contemplation  of  the  framers  of  the  stat- 
ute, as  It  would  be  to  hold  that  criminal  cases 
only  were  within  Its  purview  7  Is  It  not  safer 
to  do  no  violence  to  the  language  employed,  to 
give  to  the  words  used  their  natural  meaning 
and  effect,  and  to  hold  that  the  phrase  "any 


case"  covers  all  cases  to  be  tried  by  a  Jury? 
There  Is  nothing  to  the  phraseology  of  the 
statute  that  confines  its  operation  either  to 
dvlI  or  crlmtoal  cases,  but  both  are  included, 
and  a  view  may,  to  the  discretion  of  the  pre- 
siding Judge,  be  ordered  to  either  case, 
whether  there  be  objection  on  the  part  of  ei- 
ther party  or  not;  and  It  Is  a  matter  of  com- 
mon knowledge  that  It  has  been  the  prac- 
tice to  this  state  for  a  great  while  to  permit 
the  Jury  to  view  the  premises  or  locality 
where  the  crime  Is  alleged  to  have  been  com- 
mitted, though  we  cannot  recall  that  such  has 
been  the  practice  to  cases  to  which  the  ac- 
cused objected. 

We  are  also  of  opinion  that  the  mere  pres- 
ervation of  the  provision  contained  In  the 
original  English  statute  from  which  our  stat- 
ute (now  section  8167  of  the  Code)  was  taken, 
relative  to  the  costs  of  a  view,  nor  the  fact 
that  the  Legislature,  by  act  of  January  18, 
1888  (Acts  1887-«8,  p.  18,  c.  15),  amending 
section  4048  of  the  Code,  declared  that  sec- 
tion 3167  "shall  apply  to  Jurors  and  Juries  to 
all  cases,  crlmtoal  as  well  as  civil,"  Justifies 
the  conclusion  that  section  3167  was  thereto- 
fore applicable  to  civil  cases  only.  With  ref- 
erence to  the  first  proposition,  we  deem  it 
only  necessary  to  say  that,  in  the  enforce- 
ment of  the  provision  to  the  statute  touching 
costs,  the  courts  are  controlled  by  It  and  oth- 
er  statutes  In  force  In  this  state.  In  pari  ma- 
teria; and,  with  reference  to  the  second  prop- 
osition, that,  to  our  view,  the  amendment  of 
section  4048  of  the  Code  was  wholly  unnec- 
essary to  make  section  8167  applicable  to 
criminal  cases. 

Whether  or  not  the  act  of  January  IS, 
1888,  amending  section  4048  of  the  Code,  is 
repugnant  to  section  16  of  article  6  of  the 
Constitution  of  this  state,  we  do  not  deem 
it  necessary  to  express  an  opinion. 

Instruction  No.  1  given  for  the  common- 
wealth told  the  Jury  that.  If  they  believed 
from  the  evidence  that  the  prisoner  shot  and 
killed  the  deceased,  then  they  should  pre- 
sume him  guilty  of  murder  In  the  second  de- 
gree, and  the  burden  of  proof  was  upon  him 
to  reduce  the  offense  to  manslaughter  or  kill- 
tog  to  self-defense,  and  the  burden  was  upon 
the  commonwealth  to  elevate  the  offense  to 
murder  In  the  first  degree.  And  after  argu- 
ment had  been  made.  In  par^  for  the  com- 
monwealth and  the  prisoner,  the  court,  ex 
mero  motu,  withdrew  that  tostmctlon,  and 
gave  another  to  lieu  thereof,  as  follows: 
"The  court  tostructs  the  Jury  that  when  the 
commonwealth  has  proven  that  the  accused 
has  committed  a  homicide,  and  It  does  not 
appear  from  the  circumstances  given  in  evi- 
dence by  the  commonwealth  that  the  killing 
was  of  a  lower  degree  than  murder  In  the 
second  degree  or  to  self-defense,  that  then  It 
la  a  prima  fade  murder  to  the  second  de- 
gree, and  that  the  burden  is  cast  upon  the  ac- 
cused to  prove  that  It  was  below  murder  to 
the  second  degree  or  In  self-defense;  and,  if 
the  commonwealth  seeks  to  elevate  the  of- 
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fense  to  murder  In  the  first  degree,  tbe  bur- 
den Is  upon  It  to  do  so.  Yet  when  tbe  evi- 
dence Is  all  In,  then,  if  the  eTidence  both 
tor  tbe  commonwealth  and  tbe  accused  leave 
a  reasonable  doubt  fts  to  tbe  guilt  of  the  ac- 
cused, the  Jury  must  find  the  prisoner  not 
guilty."  This  Is  also  assigned  as  error.  The 
court  is  wholly  unable  to  see  any  merit  In 
this  assignment.  Both  instruction  No.  1  and 
tbe  instruction  given  fn  lieu  of  It  propound 
a  proposition  of  law  over  and  over  again 
sanctioned  and  approved  by  this  court. 

Tbe  court  gave  8  instructions  asked  tot 
by  tbe  commonwealth,  13  out  of  14  asked  for 
by  the  prisoner,  and  1  of  Its  own  motion  In 
lieu  of  instruction  No.  1  given  for  tbe  com- 
monwealth, and  withdrawn  after  part  of  tbe 
argument  had  been  heard,  as  stated. 

The  Instruction  No.  9  aslced  for  by  tbe 
prisoner,  and  refused,  attempted  at  great 
length,  to  set  out  the  case  in  all  of  Its  phases, 
but  failed  to  do  so;  and.  In  some  of  the 
phases  presented  in  It,  the  prisoner  was  cer- 
tainly guilty  of  an  offense  proper  to  be  pun- 
ished, yet  the  instruction  concluded  with, 
"tbey  [the  jury]  shall  find  tbe  prisoner  not 
guilty."  Besides,  every  proposition  of  law 
contained  In  tbe  Instruction,  proper  to  have 
been  given  In  the  case,  had  been  covered  by 
the  instructions  already  given.  Where  tbe 
Instructions  given  for  the  commonwealth  and 
the  prisoner,  read  as  a  whole,  set  forth  the 
whole  case  correctly  and  fairly,  as  was  the 
case  here,  It  Is  not  error  to  refuse  other  In- 
structions. Reed's  Case,  98  Va.  827,  86  S.  B. 
.•J99;  Willis*  Case,  32  Grat  929. 

Tbe  remaining  assignment  of  error  is  to 
tbe  refusal  of  the  court  below  to  set  aside 
the  verdict  and  award  tbe  prisoner  a  new  tri- 
al. Having  made  a  full  statement  of  the 
case  as  disclosed  by  the  record,  it  is  need- 
less to  review  tbe  evidence  at  length. 

We  know  of  no  law  that  Justifies  tbe  tak- 
ing of  human  life  in  the  manner,  and  under 
the  circumstances  narrated  In  this  record, 
even  if  tbe  facts  and  circumstances  sur^ 
rounding  the  homicide  be  as  tbe  prisoner 
would  have  us  to  brieve  existed  when  be 
took  tbe  life  of  tbe  deceased,  John  Colllngs. 

Upon  tbe  whole  case,  we  are  of  opinion 
that  it  Is  plainly  one  in  which  tbe  verdict  of 
the  Jury  should  not  be  disturbed.  Therefore 
the  Judgment  complained  of  is  affirmed. 

BUCHANAN,  J.  I  concur  in  the  result, 
but  not  in  the  opinion  of  tbe  court.  I  do 
not  think  that  section  3167  of  the  Code  of 
1^7  authorizes  a  view  In  criminal  cases, 
as  the  court  holds.  The  chapter  in  wliich  it 
is  found  in  the  Code  applies  solely  to  Juries 
In  civil  cases.  By  tbe  act  approved  March 
18.  1884  (Acts  1883-84,  p.  702,  c.  523),  enti- 
tled "An  act  to  revise  and  digest  the  Code 
and  statutes  of  Virginia,"  it  was  made  the 
duty  of  the  revlsors  to  collate  and  revise 
all  the  general  statutes  of  the  commonwealth. 
In  performing  that  duty,  tbey  were  requir- 
ed, among  other  things,  to  "arrange  all  the 


statutes  under  appropriate  titles  and  chap- 
ters." 

Section  8167  of  the  Code  is  found  under 
"Title  46,"  entiUed  "Courts  and  Juries  lo 
Civil  Cases"  (Code,  p.  731),  and  in  chapter 
152.  entitied  "Of  Juries  In  Civil  Cases"  (Code, 
p.  750).  These  tides  are  parts  of  the  Code. 
This  is  so,  It  seems  to  me,  Ix>th  from  tbe 
language  of  the  act  directing  tbe  manner  in 
which  tbe  Code  should  be  revised,  as  well  as 
from  the  fact  that  the  tities  were  in  the  (>ode 
when  it  was  reported  to  and  adopted  by  the 
Legislature.  This  view  is  sustained  by  Judge 
Burks,  one  of  the  revisers.  In  his  address 
before  the  State  Bar  Association  in  1891 
(Bar  Association  Report  for  that  year,  p. 
110),  he  says:  "It  should  be  observed  that 
tbe  title  of  contents  of  sections  prefixed  to 
each  chapter,  and  the  headings  of  the  revised 
seictlons  taken  from  tbe  title,  together  vrlth 
the  notes  and  marginal  references  to  ad- 
judged casea,  were  the  work  of  tbe  re- 
visers, done  in  -course  of  the  publication 
of  tbe  Code  after  It  was  adopted.  It  was 
authorized  by  a  section  of  the  act  direct- 
ing the  publication.  That  section  was  tak- 
en literally  (with  change  of  names)  from 
the  act  directing  the  publication  of  the  Code 
of  1849.  It  is  hardly  necessary  to  say  that 
these  titles,  headings  of  sections,  notes,  and 
marginal  references,  prepared  after  tbe  Code 
was  adopted,  and  published  with  It,  though 
authorized  as  a  matter  of  convenience,  con- 
stitute no  part  of  the  law."  His  language 
clearly  implies  that  the'  tities  to  the  cliap- 
ters  were  a  part  of  the  Code.  Not  only  did 
tbe  Legislature  think  that  section  3167  of 
tbe  Code  did  not  apply  to  criminal  cases, 
but  that  was  tbe  view  of  the  revisers,  also, 
for  In  the  same  address,  at  pi^e  111,  Judge 
Burks  says:  "Some  errors  of  the  revisers, 
tbe  result  of  oversight  while  under  great 
pressure,  were  discovered  by  them  after 
tbe  Code  was  adopted,  and  before  it  went  in- 
to operation.  These,  at  their  instance,  were 
corrected  by  the  Legislature  at  the  session 
of  1887-88,  and  the.  amendments  will  be 
found  in  the  acts  of  that  session."  The  act 
referred  to  by  Judge  Burks  was  chapter  15 
of  tbe  Acts  of  1887-88,  pp.  15-18.  By  section 
4048  of  that  chapter  it  is  provided  that  sec- 
tion 8167,  together  with  11  other  sections  of 
the  Code  (naming  them),  "shall  apply  to 
Jurors  and  Juries  in  all  casea  criminal  as  well 
as  civil." 

Providing-  that  those  sections  should  ap- 
ply to  criminal  as  well  as  civil  cases  was 
not,  in  my  opinion,  amending  them,  within 
the  meaning  of  section  15  of  article  5  of 
the  Constitution.  It  was  merely  extending 
their  operation  to  another  class  of  cases, 
without  in  any  way  amending  or  changing 
them.  This  seems  to  have  been  tbe  view 
of  tbe  revisers,  since  the  act  making  them 
applicable  to  criminal  cases  was  passed  at 
their  instance,  and  doubtless  drawn  or  ap- 
proved by  them.  Tbey  would  scarcely  have 
drawn  or  approved  an  act  intended  to  cor 
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rect  their  own  mistakes,  and  asked  the  Leg- 
islature to  pass  it,  unless  they  were  fully 
satisfied  that  it  was  not  in  conflict  with  the 
Constitution  of  the  state. 

That  act,  and  not  the  Code,  In  my  Judg- 
ment, authorized  the  county  court  to  direct 
the  view  of  which  the  prisoner  complains. 


(101  Va.  708) 

BAKEB  ef  aL  r.  WATTS. 

(Supreme  Court  of  Appeals  of  Virginia.   7ulr  2, 

1903.) 

DBCRBB  —  CONCLUSIVENESS  —  PETITION  FOR 
REHEARING— AFTER-DISCOVERED  EVIDENCE 
—  FRAUDULENT  CONVEYANCES  —  TRANSFER 
TO  WIFE— BURDEN  OF  PROOF. 

1.  Questioas  settled  by  a  final  decree,  an  ap- 
peal from  which  has  been  refused,  cannot  be  re- 
opened in  the  same  litigatioir. 

2.  Before  allowing  a  petition  for  reheariue 
or  bill  of  review  to  be  filed  on  the  ground  of 
after-discovered  evidence,  the  court  must  be 
satisfied  that  the  evidence  relied  on  is  new, 
and  could  not  by  ordinary  diligence  have  been 
discovered'  prior  to  the  date  of  the  decree  com- 
plained of. 

3.  In  a  contest  between  the  creditors  of  the 
husband  and  the  wife,  the  burden  of  proof  is 
on  her  to  show,  by  clear  and  satisfactory  evi- 
dence, the  bona  fides  of  the  transaction  trana- 
ferring  to  her  his  property. 

Appeal  from  Circuit  Court,  Tazewell  Coun- 
ty. 

Suit  by  John  G.  Watts  against  J.  W.  Baker 
and  another.  Prom  three  separate  decrees 
rendered  in  the  suit,  defendants  appeal.  Af- 
firmed. 

Fulton  &  Coulllng,  for  appellants.  May, 
May  &  Smith,  for  appellee. 

HARRISON,  J.  This  appeal  Is  from  three 
decrees  of  the  circuit  court  of  Tazewell  coun- 
ty, dated,  respectively,  September  8,  1899, 
December  12,  1900,  and  May  27,  1901. 

The  court  Is  of  opinion  that  there  is  no  er- 
ror in  the  decree  of  September  8,  1899.  This 
litigation  had  its  origin  In  a  contract  between 
John  G.  Watts,  J.  W.  Baker,  and  J.  M.  Bea- 
vers, of  the  first  part,  and  C.  G.  Holland,  of 
the  second  part,  whereby  the  parties  of  the 
first  part  sold  to  Holland  options  upon  cer- 
tain coal  lands.  Two  thousand  dollars  was 
paid  In  cash  upon  condition  that,  If  the  title 
was  unsatisfactory  to  Holland,  It  was  to  be 
refunded.  The  title  did  prove  unsatisfactory, 
and  Holland,  In  an  action  at  law,  recovered 
judgment  against  the  parties  of  the  first 
part  for  the  $2,000  he  had  paid  them.  This 
judgment  In  favor  of  Holland  was  reviewed 
by  this  court,  and  affirmed.  See  Watts  v. 
Holland,  86  Va.  999,  11  S.  R  1015. 

In  1896,  John  G.  Watts,  who  had  been  com- 
pelled to  pay  the  whole  of  this  judgment, 
filed  his  bill  In  the  circuit  court  of  Tazewell 
county,  alleging  his  payment  of  the  entire 
judgment;  the  joint  and  equal  liability  of 
J.  W.  Baker  and  J.  M.  Beavers  to  share  that 
burden  with  him;  and  asking  that  he  be  sub- 

f  3.  See  BTaudulent  Conveyancea,  toL  M,  Gent. 
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stituted  to  all  the  rights  of  C.  G.  Holland, 
the  judgment  creditor,  and  that  those  equally 
responsible  with  him  be  required  to  make 
an  equitable  contribution  toward  the  satis- 
faction of  their  joint  liability. 

J.  W.  Baker  and  J.  M.  Beavers,  who  were 
made  parties  defendant  to  this  bill,  filed  a 
Joint  and  separate  answer  in  which  they  ad- 
mit the  payment  by  John  G.  Watts  of  the 
Judgment,'  but  deny  his  right  to  contribution 
from  them,  upon  the  following  grounds:  That 
some  time  before  the  sale  of  the  options  to 
Holland,  respondents,  having  secured  a  num- 
ber of  options  upon  coal  lands,  entered  Into  a 
parol  contract  or  partnership  with  the  com- 
plainant. Watts,  by  which  he  undertook  and 
agreed  to  sell  the  options  they  then  had,  and 
such  as  they  might  thereafter  secure,  to  ex- 
amine and  perfect  the  titles  to  the  lands  cov- 
ered by  their  options,  and  that  each  was  to 
have  one-third  of  the  profits,  if  any,  arising 
from  the  sales  made.  Respondents  aver  that 
complainant  failed  to  perform  his  part  of  the 
contract  by  not  making  reasonal)le  and  prop- 
er effort  to  sell  the  options,  and  by  neglect- 
ing to  have  the  titles  examined  and  perfect- 
ed; that.  If  complainant  had  performed  bis 
part  of  the  contract,  the  titles  would  have 
been  satisfactory  to  C.  G.  Holland;  and  that 
the  negligence  and  default  of  complainant 
occasioned  the  Judgment  In  favor  of  Holland 
asserted  in  the  bill,  and  prevented  the  sale  to 
Holland  being  consummated. 

Respondents  further  aver  that  complainant, 
during  the  continuance  of  the  contract  or 
partnership  with  them,  without  their  knowl- 
edge or  consent,  formed  another  partnership 
of  the  same  kind,  which  directly  antagonized 
and  ruined  the  prospects  and  success  of  their 
contract  or  partnership;  that  complainant 
and  his  new  partners  are  now  the  owners  of 
valuable  coal  lands,  which  came  into  their 
possession  through  the  labor,  options,  and 
information  furnished  by  respondents  in  pur- 
suance of  their  contract  or  partnership;  that 
complainant,  by  thus  using  for  the  benefit  of 
himself  and  others  options  and  information 
furnished  by  respondents,  was  much  more 
than  reimbursed  all  sums  paid  to  respond- 
ents, or  used  In  the  business  growing  out 
of  the  contract  or  partnership  between  them; 
that,  soon  after  the  refusal  of  Holland  to 
take  the  property  sold  him,  the  same  could 
have  been  sold  to  others  at  a  profit  sufficient 
to  refund  Holland  the  ?2,000  cash  payment, 
and  to  have  paid  respondents  for  their  time 
and  trouble  In  securing  control  of  the  prop- 
erty; but  that,  instead  of  managing  the  af- 
fairs of  the  partnership  so  as  to  make  a  prof- 
It,  complainant  had  used  the  same  for  the 
benefit  of  himself  and  others,  whereby  he 
made  for  himself,  and  occasioned  a  loss  to  re- 
spondents, of  a  much  greater  sum  than  they 
are  Indebted  to  complainant  by  contribution 
or  by  any  other  means. 

Upon  the  filing  of  this  answer  a  motion  by 
the  plaintlfF  for  an  issue  before  a  jury  to  as- 
sess the  damages  claimed  by  the  defendants 
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us  an  offset  was  overruled,  and  the  cause  was 
referred  to  a  commlsslooer  to  take  the  evi- 
dence and  state  the  necessary  accounts  to  en- 
able the  court  to  determine  the  issue  made  by 
the  bill  and  answer.  On  the  9th  day  of  De- 
cember, 1898,  the  commissioner  filed  his  re- 
port, and  with  it  a  mass  of  evidence,  much 
of  which  was  conflicting,  in  which  he  says: 
"From  a  careful  consideration  of  all  the  tes- 
timony taken  and  filed  in  the  cause,  your 
commissioner  Is  of  opinion  that  the  com- 
plainant, J.  G.  Watts,  Is  entitled  to  recov- 
er from  the  defendants  the  amounts  claimed 
by  him  in  his  pleading."  On  the  8th  day  of 
September,  1899,  the  learned  judge  of  the 
circuit  court,  "upon  mature  conslderatton," 
held  that  the  complainant  was  entitled  to  be 
subrogated  to  the  lien  of  the  Judgment  In 
the  bill  mentioned,  overruled  the  exceptions 
to  the  commissioner's  report,  conflmled  the 
same,  and  gave  a  decree  In  favor  of  the  plain- 
tiff against  the  defendants  for  the  several 
sums  ascertained  by  the  commissioner  to  be 
dne  from  each,  and  gave  leave  to  the  plain- 
tiff to  amend  bis  bill  for  the  purpose  of  en- 
forcing his  Hens.  From  this  decree  the 
defendants  applied  for  an  appeal,  and,  aft- 
er careful  consideration  of  the  record,  this 
court,  being  of  opinion  that  the  decree  ap- 
pealed from  was  plainly  right,  refused  the 
appeal. 

The  decree  of  September  8,  1899,  having 
settled  and  determined  the  issue  between  the 
parties  as  to  the  right  of  the  appellee  to  be 
subrogated  to  the  lien  of  the  Holland  Judg- 
ment against  the  appellants  J.  W.  Baker  and 
J.  M.  Beavers  to  the  extent  of  their  liability 
to  him,  and  this  court  having  affirmed  that 
decree  by  refusing  an  appeal  therefrom  upon 
the  ground  that  It  was  plainly  right,  that 
question  is  at  rest  and  cannot  be  reopened. 

The  court  Is  further  of  opinion  that  ihere 
Is  no  error  In  the  decree  of  December  12, 
1900.  After  an  appeal  was  refused  from  the 
decree  of  September  8,  1899,  the  appellants 
J.  W.  Baker  and  J.  H.  Beavers  presented 
their  Joint  and  separate  petition  for  a  re- 
hearing of  the.  last-named  decree  upon  the 
ground  of  after-discovered  evidence. 

It  Is  an  established  rule  that,  before  al- 
lowing a  petition  for  rehearing  or  bill  of 
review  to  be  filed  on  the  ground  of  after-dis- 
covered evidence,  the  court  must  be  satisfied 
that  the  evidence  relied  on  Is  new,  and  could 
not  by  ordinary  diligence  have  been  discov- 
ered prior  to  the  date  of  the  decree  com- 
plained of.  Craufnrd's  Adm'r  v.  Smith's 
Kx'r,  93  Va.  628,  23  S.  E.  235,  25  S.  B.  657. 

A  petition  to  rehear  a  chancery  suit  which 
does  not  allege  the  discovery  of  new  and 
important  testimony  not  known  or  accessi- 
ble to  the  petitioner  before  the  former  hear- 
ing, and  which  points  out  no  error  upon  the 
face  of  the  former  decree,  should  be  dis- 
missed. Woods  V.  Early,  95  Va.  307,  28  8. 
B.  874. 

In  the  case  at  bar  the  petition  undertakes 
to  review  the  evidence  upon  which  the  de- 


cree of  September  8,  1899,  Is  based,  and 
closes  with  this  single  allegation  with  re- 
spect to  after-discovered  evidence:  "Yonr 
petitioners  now  here  state  that  the  element 
of  profit  lacking  In  the  evidence  in  this  canse 
cannot  be  supplied,  and  that,  after  said  cause 
was  submitted  to  your  honor,  the  complaia- 
ant,  your  petitioners  are  advised,  believe,  and 
charge,  sold  said  properties  to  one  T.  E.  Hous- 
ton at  the  rate  of  (15  per  acre,  and  that  a 
large  part  of  the  purchase  price  has  been 
paid  to  the  complainant" 

There  is  no  allegation  In  the  petition  that 
the  evidence  suggested  by  the  language  quot- 
ed was  not  known,  and  could  not  by  the  ex- 
ercise of  reasonable  diligence  have  been  dis- 
covered, before  the  date  of  the  decree  sought 
to  be  reheard.  Xhls  was  necessary  under 
the  authorities,  and  leave  to  file  the  petition 
was  properly  denied. 

The  court  is  further  of  (pinion  that  there 
Is  no  error  In  the  decree  of  May  27,  1901. 
That  decree  Is  based  upon  the  amended  bill 
and  the  proceedings  thereunder,  leave  to  file 
which  was  reserved  to  the  appellee  by  the 
decree  of  September  8,  1890,  for  tl)e  purpose 
of  enabling  him  to  enforce  the  lien  of  the 
Holland  Judgment  to  which  he  bad  been  sub- 
rogated. The  amended  bill  alleged  that  the 
defendants  had,  since  the  date  of  the  Holland 
Judgment,  In  order  to  binder,  delay,  and  de- 
fraud the  complainant  In  the  enforcement  of 
bis  Hen,  made  certain  alienations  of  their 
property,  and  asked  that  such  alienees  be 
made  parties  defendant,  and  the  property  of 
the  Judgment  debtors  be  subjected  to  the 
satisfaction  of  his  lien. 

There  are  but  two  questiona  arising  un- 
der these  proceedings  that  we  are  called  up- 
on to  notice.  The  appellant  Fannie  K.  Bak- 
er, wife  of  defendant  J.  W.  Baker,  com- 
plains of  the  action  of  the  court  In  decree- 
ing a  sale  of  five  shares  of  stock  in  the  Taze- 
well Improvement  Company  which  had  been 
transferred  to  her  by  her  husband,  J.  W. 
Baker,  and  directing  the  proceeds  of  such 
sale  to  be  appilM  to  the  debt  of  the  com- 
plainant. Transactions  between  husband  and 
wife  must  be  fair  and  honest,  and  not  mere 
contrivances  resorted  to  for  the  purpose  of 
placing  the  husband's  property  beyond  the 
reach  of  his  creditors;  and  in  a  contest  be- 
tween the  creditors  of  the  husband  and  the 
wife  the  burden  of  proof  la  upon  her  to  show, 
by  clear  and  satisfactory  evidence,  the  bona 
fides  of  the  transaction.  In  all  such  cas(>s 
the  presumptions  are  In  favor  of  the  cred- 
itors, and  not  in  favor  of  the  wife.  Flynn 
V.  Jackson,  93  Va.  341,  26  S.  B.  1;  Spence  v. 
Repass,  94  Va.  716,  27  S.  B.  583.  In  the  ca<« 
at  bar,  Mrs.  Baker  has  not  sustained  the 
burden  the  law  imposes  upon  her.  The  evi- 
dence does  not  establish  that  the  five  shares 
of  stock  were  purchased  with  her  means;  on 
the  contrary,  It  appears  to  have  been  an  as- 
signment to  the  wife  without  consideration. 
and  the  stock  was  properly  subjected  to  the 
husband's  debt 
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There  was  no  error  In  the  action  of  the 
court  in  decreeing  a  sale  of  part  of  the  real 
estate  claimed  by  the  defendant  J.  W.  Baker 
as  a  homestead.  This  asslgnmoit  ot  error 
has  not  been  pressed  In  argument,  and  it 
satisfactorily  appears  from  the  evidence  that 
the  homestead  claim  was  largely  In  excess 
of  the  value  allowed  by  statute,  and  that 
the  value  of  the  property  remaining  In  the 
hands  of  the  defendant  is  the  fnll  measnre 
of  hla  rights  as  a  homestead  claimant. 

For  these  reasons,  the  decrees  complained 
of  must  be  affirmed. 


(6t  s.  c.  S2e) 

ROBINSON  &  ALLEN  v.  HOWBLU 

(Supreme  Court  of  South  Carolina.    May  25, 

1903.) 

JTJR0R8-BXAMINATI0N. 

L  Under  Code  19(£,  {  2944,  providing '  that 
the  court  shall,  on  motion  of  eitber  party,  ex- 
amine any  person  called  as  a  juror,  to  know 
whether  be  la  related  to  either  party,  it  is  the 
duty  of  the  court,  ou  motion  of  plaintiSa,  to 
ascertain  whether  any  juror  was  related  to 
either  of  the  parties  litigant. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;   Buchanan,  Judge. 

Action  by  Robinson  &  Allen  against  Sam- 
uel Howell.  From  judgment  for  defendant, 
plaintiffs  appeal.    Reversed. 

H.  L.  Scalfe,  for  appellants.  V.  B.  De 
Pass,  for  respondent 

JONES,  J.  This  action  on  a  money  de- 
mand resulted  In  a  verdict  and  judgment  for 
the  defendant.  The  plaintiffs'  appeal  there- 
from alleges  error  in  failing  and  refusing  to 
ascertain  if  any  of  the  Jurors  were  related 
to  either  party  to  the  action  by  blood  or  mar- 
riage. When  the  jury  were  impaneled,  the 
plaintiffs'  attorneys  requested  the  trial  Judge 
to  ascertain  if  any  one  of  the  Jurors  were 
related  to .  the  defendant  or  the  plaintiffs. 
The  "case"  states  that  the  trial  Judge  re- 
fused, saying  he  would  attend  to  that,  but 
failed  to  ask  if  any  ot  the  Jurors  were  re- 
lated by  blood  or  marriage  to  either  party  to 
the  action.  This  was  error.  Section  2944, 
Code  1902,  provides  as  follows:  "The  court 
shall,  on  motion  of  either  pa-rtj  in  suit,  ex- 
amine, on  oath,  any  person  who  is  called  as  a 
Juror  tbel-eln  to  know  whether  be  is  re- 
lated to  either  party,  or  has  any  Interest  In 
the  canse,  or  has  expressed  or  formed  any 
opinion,  or  is  sensible  of  any  bias  or  prej- 
udice therein,  and  the  party  objecting  to  the 
Jnror  may  introduce  any  other  competent  evi- 
dence in  support  ot  the  objection.  If  it  ap- 
pear to  the  court  that  the  juror  Is  not  indif- 
ferent in  the  cause,  he  shall  be  placed  aside 
as  to  the  trial  of  that  cause,  and  another 
shall  be  called."  This  statute  is  mandatory, 
and  it  was  the  duty  of  the  court,  on  motion 
of  plaintiffs,  to  apply  this  statutory  method 
of  ascertaining  whether  any  juror  was  re- 
lated to  either  of  the  parties  litigant 


The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 


(66  S.  C.  357) 

STATE  ex  rd.  UILFORD  et  aL  v.  BROCK 

et  al. 

(Supreme  Court  of  South  Carolina.    June  3, 

1903.) 

SCHOOL  DISTRICT    BONDS— VAUDITT— CONSTI- 
TUTIONAL. LAW— SPECIAL.  ACT. 

1.  A  school  district,  when  first  established, 
was  designated  by  the  county  superinteadent 
of  education  as  "No.  34."  By  request  of  the 
citizens  of  the  district  it  was  afterwards  known 
as  "Gantt  School  District  No.  34,"  and  waa 
designated  on  the  tax  boo)<s,  ou  a  levy  of  a  spe- 
cial tax,  as  "Oantt  School  District,"  and  in  the 
same-  manner  by  the  State  Superintendent  of 
Education  in  his  reports,  and  by  the  General 
Assembly  in  authorizing  an  issue  of  bonds  by 
special  act.  Beld,  that  bonds  issued  tbei-eunder 
are  valid  obligations  of  School  District  No. 
34  and  of  "Gantt   School   District." 

2.  Const.  S  34,  art.  3,  providing  that  no  spe- 
cial law  shall  be  enacted  where  a  general  law 
could  be  made  to  apply,  does  not  render  invalid 
an  act  authorizing  a  school  district  to  issue 
bonds  to  erect  a  school  building. 

Petition  by  J.  C.  Milford,  L.  A.  Brock,  and 
R.  M.  Shirley  for  injunction  against  M.  I. 
Brock,  L.  M.  Wilson,  and  B.  L.  Gassaway, 
trustees  of  School  District  No.  34,  to  restrain 
the  sale  of  bonds  for  erecting  a  school  build- 
ing.   Dismissed. 

Tribble  &  Prince,  for  petitioners.  Bonham 
&  Watkins,  for  defendants. 

POPE,  C.  J.  Tills  Is  a  proceeding  In  the 
original  jurisdiction  ot  this  court  on  the  part 
of  the  plaintiffs,  as  citizens,  residents,  free- 
holders, and  taxpayers  in  the  town  of  Honea 
Path,  In  the  state  of  South  Carolina,  against 
the  defendants,  as  trustees  of  School  District 
No.  34  of  Anderson  county,  whereby  they  (the 
plaintiffs)'  seek  a  writ  of  injunction  against 
the  defendants  to  prevent  them  from  issuing 
and  selling  $8,000  of  bonds  of  the  Gantt 
School  District  for  the  purpose  of  erecting 
and  equipping  school  building  at  Honea  Path, 
in  said  school  district.  This  matter  came  on 
to  be  heard  by  this  court  on  the  25th  May, 
1903,  on  the  complaint  and  answer  of  the 
parties  hereto  and  the  agreed  statement  of 
facts.  It  will  only  be  necessary  to  reproduce 
herein  the  said  statement  of  facts,  which  is 
as  follows: 

"It  is  mutually  agreed  by  and  between 
Tribble  &  Prince,  as  attorneys  for  relators, 
and  Bonham  &  Watkins,  as  attorneys  for  re- 
spondents, in  the  above-entitled  proceedings, 
that  the  following  are  the  facts  for  the  bear- 
ing of  this  matter  in  the  Supreme  Onrt: 

"(1)  That  the  relators  are  citizens,  resi- 
dents, and  taxpayers  In  the  town  of  Honea 
Path,  S.  C,  which  town  Is  embraced  within 
the  boundaries  of  the  school  district  referred 
to  in  the  petition,  and  that  the  respondents 
above  named  are  the  trustees  of  School  Dis- 
trict No.  34  for  Anderson  county,  S.  O. 

"(2)  That  on  the  15th  day  of  May,  1900.  on 
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tbe  petition  of  the  requisite  qualified  electors 
residing  in  the  proposed  school  district,  tbe 
county  board  of  education  for  Anderson  coun- 
ty, S.  C,  set  off  by  metes  and  bounds  a  spe- 
cial school  disti'lct  within  the  township  of 
Honea  Path;  and  when  so  set  Off  it  was 
called  'School  District  No.  34'  for  Anderson 
county,  S.  C,  there  already  having  been  pre- 
Tiously  created  33  school  districts  in  said 
county. 

"(3)  That  said  school  district,  after  It  bad 
been  created  and  designated  by  metes  and 
bounds  as  'No.  34'  for  Anderson  county,  was 
by  the  superintendent  of  education  for  said 
county,  at  the  request  of  citizens  in  tbe  ter- 
ritory embraced  In  said  school  district,  nam- 
ed 'Gantt  School  District,'  and  was  entered 
upon  the  books  of  the  said  superintendent  of 
education  for  Anderson  county  as  'Gantt 
School  District  No.  34.' 

"(4)  That  thereafter,  on  the  vote  of  the 
qualified  electors  within  the  territory  em- 
braced within  said  special  school  district, 
which  Included  the  town  of  Honea  Path,  S. 
C,  a  special  tax  was  levied  to  supplement  the 
school  funds  of  said  school  district,  and  was 
entered  upon  the  books  of  the  auditor  of  An- 
derson county  as  special  tax  In  'Gantt  School 
District.' 

"(5)  That  said  school  district  Is  known  and 
designated  on  the  books  of  the  treasurer  of 
Anderson  county  as  'Gantt  School  District' 
It  Is  also  known  and  designated  in  the  records 
of  the  ofiSce  of  tbe  State  Superintendent  of 
Education  for  South  Carolina  as  'Gantt 
School  District,'  and  was  so  designated  In  the 
annual  report  of  said  officer  tor  the  years 
1901  and  1902. 

"(0)  That  tbe  General  Assembly  of  South 
Carolina  by  'An  act  entitled  an  act  to  author- 
ize the  trustees  of  Gantt  School  District  of 
Anderson  county  to  Issue  bonds  for  the  pur- 
pose of  erecting  a  scbqol  building  and  equlih 
plng  the  same,'  approved  February  20,  1903, 
authorized  the  trustees  of  'Gantt  School  Dis- 
trict' of  Anderson  county  to  Issue  and  sell 
coupon  bonds  of  said  school  district  in  an 
amount  not  exceeding  ?8,000,  as  they  may 
deem  necessary,  for  the  purpose  of  erecting 
and  equipping  a  school  building  at  Honea 
Path,  In  said  district.  If  said  trustees  shall 
deem  It  advisable:  provided,  that  tbe  ques- 
tion of  Issuing  bonds  authorized  In  this  sec- 
tion, which  was  section  1  of  said  act,  shall 
first  be  submitted  to  the  qualified  voters  of 
said  school  district  at  an  election  to  be  held 
to  determine  whether  or  not  said  bonds  shall 
be  Issued  as  hereafter  provided. 

"(7)  That  the  other  provisions  of  said  act 
are  substantially  correct  In  paragraphs  6,  7, 
and  8  of  the  petition  herein. 

"(8)  That  the  respondents,  who  are  the 
trustees  of  School  District  No.  84  for  Ander- 
son county,  which  school  district  Is  now 
known  and  recognized  by  the  school  authori- 
ties of  state  and  county  as  'Gantt  School  Dis- 
trict,* pnrsuai^t  to  the  authority  vested  in 
them  by  the  aforesaid  act  of  the  General  As- 


sembly of  South  Carolina,  ordered  an  election 
to  be  held  on  the  7th  day  of  April,  1903,  at 
Honea  Path,  within  said  school  district,  at 
which  election  a  majority  of  tbe  qualified 
voters  voting  In  said  election  voted  for  tbe 
Issuing  of  coupon  bonds  for  tbe  purpose  of 
building  and  equipping  '  a  schoolhonse  at 
Honea  Path,  S.  C,  as  authorized  by  tbe  act 
aforesaid. 

"(9)  That  after  tbe  result  of  said  election 
had  been  duly  ascertained  and  declared  by 
the  terms  of  the  act  aforesaid,  tbe  respond- 
ents, as  trustees  of  School  District  No.  34  for 
Anderson  county,  commonly  known  and  des- 
ignated as  'Gantt  School  District,'  Issued  cou- 
pon bonds  of  said  school  district  In  the  aggre- 
gate sum  of  $8,000,  which  bonds  are  to  run 
for  35  years,  and  to  bear  interest  at  5  per 
cent,  per  annum,  payable  annually,  and  the 
respondents,  as  trustees  for  said  school  dis- 
trict, negotiated  a  sale  for  such  bonds,  and 
have  not  yet  transferred  them  to  the  pro- 
spective purchasers,  and  have  not  yet  receiv- 
ed the  purchase  price  therefor. 

"(10)  That  the  special  school  district  in 
Honea  Path  township,  Anderson  County.  S. 
C,  which  was  created  by  the  county  board 
of  education  for  Anderson  connty,  on  the 
16th  day  of  May,  1900,  without  a  name,  was 
by  said  board  named  'No.  34,'  and  was  there- 
after designated  by  the  superintendent  of  ed- 
ucation for  Anderson  county  as  'Gantt  School 
District  No.  34.'  And  it  is  agreed  that  there 
is  not  In  Anderson  connty  any  other  school 
district  known  or  designated  by  the  name  of 
'Gantt* " 

There  are  two  questions  presented  by  the 
petitioners:  (1)  Can  the  school  district  of 
"Gantt,"  named  In  the  act  of  tbe  Legislature 
authorizing  tbe  trustees  of  the  school  district 
to  issue  and  sell  $8,000  of  bonds  for  the  par- 
pose  of  erecting  and  equipping  a  scbooIhoDse 
at  Honea  Path,  In  Anderson  county,  S.  C,  be 
considered  as  tbe  name  of  School  District  No. 
34  of  said  county  of  Anderson,  «.  C?  (2i 
Does  the  act  of  the  Legislature,  entitled  "An 
act  to  authorize  tbe  trustees  of  Gantt  School 
District  of  Anderson  county  to  Issue  bonds 
for  the  purpose  of  erecting  a  school  building 
and  equipping  the  same,"  contravene  section 
34  of  article  3  of  the  Constitution  of  this 
state,  adopted  In  1895,  forbidding  the  passage 
of  any  legislation  as  special  legislation  where 
an  act  of  a  general  nature  could  have  been 
passed?  We  will  examine  and  pass  upon 
these  two  questions  in  their  order. 

1.  Tbe  agreed  statement  of  facts  In  this 
proceeding  shows  that  when  the  citizens  of 
Honea  Path  township,  on  the  15th  May,  1900, 
applied  to  the  school  authorities  of  Anderson 
coimty.  In  this  state,  for  a  special  school  dis- 
trict such  school  authorities  set  by  metes 
and  bounds  a  school  district  within  tbe  town- 
ship of  Honea  Path,  In  said  county  of  Ander- 
son, S.  C,  embracing  the  town  of  Honea 
Path,  in  the  county  of  Anderson,  S.  C.  and 
when  BO  set  off  it  was  numbered  by  snch 
school  authorities  "School  District  No.  94." 
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there  being  already  33  school  districts  in  said 
county;  that  thereafter,  at  the  request  ot 
the  citizens  of  Honea  Patli,  the  said  School 
District  No.  34  was  named  "Gantt  School 
District"  by  the  county  superintendent  of 
education  of  Anderson  county,  and  was  en- 
tered upon  the  books  of  such  county  super- 
intendent as  "Gantt  School  District  No.  34"; 
that  thereafter,  when  a  special  school  tax 
was  voted  by  the  citizens  of  the  territory  of 
such  school  district,  such  tax  was  entered 
upon  the  books  of  the  auditor  for  Anderson 
county  as  "special  tax  in  Gantt  School  Dis- 
trict"; that  such  school  district  is  entered 
upon  the  books  of  the  treasurer  for  Anderson 
county  as  "Gantt  School  District,"  and  such 
is  also  the  case  in  the  records  of  the  office  of 
State  Superintendent  of  Education  for  the 
state  of  South  Oarollna,  and  was  so  named 
"Gantt  School  District"  in  the  reports  of  the 
State  Superintendent  of  Education  to  the 
General  Assembly  of  this  state  for  the  years 
1901  and  1902,  respectively;  and  that  the 
General  Assembly  of  this  state  referred  to 
such  school  district  as  "Gantt  School  Dis- 
trict," In  the  act  entitled  "An  act  to  author- 
ize the  trustees  of  Gantt  School  District  of 
Anderson  county  to  issue  bonds  for  the  pur- 
pose of  erecting  a  school  bulfding  and  equip- 
ping the  same,"  approved  February  20,  1903. 
Such  being  the  facts  admitted,  we  do  not  see 
how  there  can  be  any  doubt  as  to  the  Identi- 
ty of  the  school  district  In  question,  whether 
It  is  called  "School  District  No.  34"  or  "Gantt 
School  District"  Hence  It  cannot  avail  the 
petitioners  as  an  objection  to  the  act  in  ques- 
tion. Even  the  contracts  entered  Into  by 
School  District  No.  34  would  not  be  affected 
by  such  school  district  subsequently  cban- 
^ng  its  name  to  "Gantt  School  District." 
See  7  American  and  English  Encycloptedia  of 
Law  (2d  Ed.)  687;  also,  Girard  v.  Philadel- 
phia, 7  Wall.  1, 19  L.  Ed.  53.  But  In  the  case 
at  bar  the  school  district  has  not  changed  its 
name,  but  has  only  adopted  an  "alias." 

2.  Is  the  act  in  question  special  legislation? 
How  could  the  General  Assembly  have  pass- 
ed a  general  act  by  which  the  Gantt  School 
District  could  be  authorized  to  issue  $8,000  of 
bonds  to  build  a  scboolhouse  and  equip  the 
same?  We  fall  to  see.  An  examination  of 
the  provisions  of  the  state  Constitution  clear- 
ly shows  that  the  act  of  our  General  Assem- 
bly here  In  question  Is  In  no  wise  a  contra- 
vention of  the  same. 

It  is  the  Judgment  of  this  court  that  the 
prayer  of  the  petition  be  refused,  and  such 
petition  be  dismissed. 


(66  S.  C.  MO) 

STATE  V.  HAMMOND. 

(Supreme  Court  of  South  Carolina.    May  18, 
1903.) 

CONSTITUTTONAL  LAW— SPBCIAl.  ACT. 
1.  Rev.  St.  1883,  ii  1273,  1274,  making  It  a 
misdemeanor  not  to  remove  at  a  certain  time  all 
trees  and  rafts  from  a  certain  creek,  and  confin- 


ing the  operation  of  the  sections  to  named  coun- 
ties, is  void,  as  a  special  act  at  variance  with 
Const,  art  3,  t  34. 

Appeal  from  Circuit  Court,  Anderson  Coun- 
ty;  Gage,  Judge. 

Indictment  against  W.  Q.  Hammond  for 
failure  to  clean  out  stream  after  notice. 
Prom  drcolt  order  reversing  Judgment  of 
magistrate,  plaintiff  appeals.    Affirmed. 

Solicitor  Boggs  and  B.  F.  Martin,  for  ap- 
pellant Tribble  &  Prince  and  Bonbam  & 
Watklns,  for  the  State. 

POPE,  O,  J.  Proceedings  were  had  In  a 
magistrate's  court  in  Anderson  couilty,  in 
this  state,  by  which  the  defendant  was  char- 
ged and  tried  for  a  misdemeanor,  in  that  the 
defendant  had  violated  sections  1273  and 
1274  of  the  Revised  Statutes  of  the  year  1898, 
which  required  that  the  defendant,  as  a  land- 
owner, should  remove  during  the  mouth  of 
May,  1901,  from  the  Little  Beaver  Dam 
creek,  running  through  his  land,  all  trash, 
trees,  rafts,  and  timber,  which  duty  the 
defendant  neglected   to  perform. 

When  .the  trial  began,  the  defendant  ob- 
jected thereto,  first,  because  he  alleged  the 
said  sections  1273  and  1274  were  not  includ- 
ed in  the  new  Code  of  Laws.  This,  however, 
was  a  mistake,  because  section  184  of  the 
Criminal  Code,  adopted  In  1902,  covers  the 
provisions  of  sections  1273  and  1274  of  the 
Revised  Statutes  of  1893. 

Then  be  objected  because  said  sections 
1273  and  1274  were  unconstltutionaL  The 
magistrate  overruled  this  objection,  but,  on 
hearing  defendant's  appeal  therefrom,  the 
circuit  Judge  (Judge  Gage)  sustained  the  ap- 
peal, and  ordered  the  Judgment  below  re- 
versed, and  directed  that  the  prosecution  be 
dismissed.  No  reasons  were  given  by  the 
circuit  Judge  for  his  Judgment,  but  It  is  evi- 
dent that  he  bottomed  his  action  upon  the 
unconstitutionality  of  the  law  hereinbefore 
referred  to.  This  court  has  several  times 
during  the  year,  and  even  before  that  period 
of  time,  held  that  whenever  the  Legislature 
of  this  state  disregarded  the  terms  of  the 
CJonstitutlon  of  1895,  by  attempting  to  pass 
special  instead  of  general  laws,  such  efforts 
were  nugatory.  So,  therefore,  when  the  Leg- 
islature in  1902  re-enacted  the  provisions  of 
sections  1273  and  1274  of  the  Revised  Stat- 
utes of  1893,  and  confined  the  operation  of 
said  sections  to  the  counties  of  Anderson, 
Chester,  Greenville,  Oconee,  Union,  Fairfield, 
Laurens,  Newberry,  Abbeville,  Pickens,  Spar- 
tanburg, and  York,  exempting  all  the  other 
counties  of  the  state  from  the  operation  of 
such  sections  1273  and  1274,  such  action  of 
the  Legislatut«  was  null  and  void,  because 
at  variance  with  the  provisions  of  the  Con- 
stitution of  this  state,  in  section  34  of  arti- 
cle 3.  It  is  not  necessary  to  repeat  the  views 
so  recently  announced  in  the  opinion  of  this 
court  in  the  case  of  State  v.  W.  Q.  Hammond, 
44  S.  EL  797,  whi<di  construed  the  provisions 
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of  our  Constitution  as  It  affected  section 
1275  of  the  Reylsed  Statutes  of  this  state 
adopted  In  1893. 

It  Is  tbe  Judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  be  affirmed. 


(66  S.  C.  862) 

BOYKIN  T.  SPRING?  et  aL 

(Supreme  Court  of  South  Carolina.    June  S^ 
1908.) 

DOWBR^BVIDEMCEl  OF  RIOHT. 

1.  A.n  o^vner  of  certain  realty  devised  it  to  his 
daughter  during  her  natural  life,  and  after  her 
death  to  the  heirs  of  her  body.  Tne  devisee,  with 
her  husband  and  certain  of  her  children,  cove- 
nanted with  the  owners  of  certain  lauds  in  Ala- 
bama to  effect  an  exchange  of  the  lands.  The 
husband  of  plaintiff  went  into  possession  under 
the  contract  with  the  life  tenant.  Thereafter 
the  court,  by  its  commissioners,  conveyed  the 
title  to  the  assignee  of  the  rights  of  plaintiff's 
husband.  Held,  that  as  the  agreement  of  the 
life  tenant,  though  sufficient  to  put  plaintiffs 
husband  in  possession  under  the  plan  of  effect- 
ing an  exchange  in  the  land,  could  not  confer  an 
estate  of  inheritance,  and  the  fee  did  not  pass 
until  the  court,  by  its  commissioners,  conveyed 
thp  same,  plaintiff's  husband  had  no  such  title 
as  would  support  a  claim  of  dower,  as  the  con- 
veyance was  made  to  the  assignee  of  her  hus- 
band's rights  nuder  the  contract. 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County. 

Action  by  Mary  O.  Boykln  against  Leroy 
Springs  and  Charles  J.  Shannon,  Jr.,  for  ap- 
portionment of  dower.  From  a  decree  of  the 
circuit  court  reversing  tbe  probate  court, 
defendants  appeal.    Beyersed. 

The  circuit  decree  rererslng  probate  court 
Is  as  follows: 

"This  cause  came  before  me  at  the  June 
term,  A.  D.  1901,  of  the  court  for  Kershaw 
county,  on  an  appeal  from  the  probate  court 
of  said  county.  It  Is  a  suit  for  dower, 
brought  by  Mary  G.  Boykln,  who  is  the 
widow  of  Edward  M.  BoyUn,  late'  of  Ker- 
shaw county.  The  only  point  passed  upon 
by  the  probate  Judge  was  as  to  the  seisin  of 
Edward  M.  Boykln,  and,  as  to  that,  he  an- 
nounced the  conclusion  'that  Edward  M. 
Boykln  was  not  at  any  time  seised  In  fee  of 
tbe  lands  described  In  the  petition,  or  any 
part  thereof,  and  his  widow  is  not  entitled  to 
dower  in  said  lands,  or  any  part  thereof.' 
The  grounds  of  appeal  served  by  the  plain- 
tiff, demandant  in  dower,  question.  In  dif- 
ferent forms,  the  correctness  of  this  ruling 
and  decree.  Upon  the  hearing  of  tbe  appeal 
there  was  submitted  to  me  some  oral  evi- 
dence, which  had  been  taken  down  In  writing 
by  the  probate  Judge,  and  is  not  denied  or 
contradicted;  an  Instrument  entered  into  be- 
tween W.  W.  Lang,  Sarah  Lang,  Serena  C. 
Lang,  Mary  B.  Lang,  Sally  W.  Lang,  C.  A. 
Boykln,  K.  L.  Boykln,  and  Edward  M.  Boy- 
kln, dated  August  1,  1846;  a  conveyance  of 
real  estate  from  C.  A.  Boykln,  K.  L.  Boykin, 
J.  A.  Boykln,  and  Edward  M.  Boykln  to 
Thomas  Lang,  dated  January  16,  1849;  and 


the  bill,  reports  of  commissioner,  orders  of 
the  chancellor  in  equity  for  Kershaw  dis- 
trict to  Thomas  Lang,  made  In  pursuance  of 
such  orders.  In  a  proceeding  Instltnted  in  the 
court  of  equity  for  Kershaw  district  by  Wm. 
W.  Lang  and  wife  et  al.  v.  C.  A.  Boykln  et 
al.,  in  the  year  18S0.  These  papers  all  con- 
cern the  same  real  estate,  which  is  that  out 
of  which  the  demandant  claims  dower.  It 
may  be  said  tliat  tbe  facts  in  this  case  are 
admitted,  as  they  are  not  disputed,  and  the 
questions  involved  rise  upon  thfe  proper  legal 
construction  of  the  written  instruments  of- 
fered In  evidence.  The  land  in  which  dower 
is  claimed  originally  belonged  to  Duncan  Mc- 
Rae,  and,  in  the  division  or  his  estate  un- 
der his  will,  fell  to  his  daughter  Mrs.  Sarah 
Lang,  wife  of  Wm.  W.  Lang.  All  the  parties 
to  this  controversy  hold  and  claim  under  this 
common  source. 

"The  question  submitted  to  me  under  this 
appeal  from  the  Judgment  of  the  probate 
court  is,  did  Edward  M.  Boykin,  tbe  husband 
of  demandant  in  dower,  have  such  an  estate 
or  Interest  in  fee  In  the  land  mentioned  in 
petition  as  that  his  widow  Is  entitled  to  dow- 
er therein?  Mary  C.  Boykln,  the  plaintiff, 
demandant,  was^  on  August  1,  1846,  tbe  wife 
of  Edward  M.  Boykln,  and  is  now  bis  widow. 
My  construction  of  the  Instrument  In  writ- 
ing entered  into  between  W.  W.  Lang,  Sarab 
Lang,  Serena  C.  Lang,  Mary  E.  Lang,  Sally 
W.  Lang,  G.  A.  Boykin,  K.  L.  Boykln,  and 
Edward  M.  Boykin  on  August  1,  1848,  Is  that 
It  passed  an  estate  in  fee  simple  to  tbe  said 
C.  A.  Boykin,  K.  L.  Boykin,  Edward  M. 
Boykln,  and  John  A.  Boykln.  Apt  words  are 
used  to  pass  such  an  estate,  and  there  Is 
nothing  In  the  Instrument  showing  a  con- 
trary Intention.  The  Boykins  atiove  named 
on  January  15,  1849,  executed  to  Thomas 
Lang  an  absolute  deed  of  conveyance  In  fee 
simple  of  some  land,  with  full  covenants  of 
warranty;  but  there  is  no  renunciation  of 
dower  by  Mary  G.  Boykln,  the  wife  of  Ed- 
ward M.  Boykln.  I  should  have  remarked 
above  that  Edward  M.  Boykin  went  into  pos- 
session of  the  land  out  of  which  dower  is 
demanded,  under  the  conveyance  of  August 
1,  1846,  and  cultivated  the  land;  remaining 
In  possession  until  the  conveyance  to  Thomas 
Lang  in  January,  1848.  It  would  appear 
that  the  parties  hiterested  came  to  tbe  con- 
clusion that  it  was  best  to  apply  to  the  court 
of  equity  to  confirm  what  liad  been  done, 
and  validate  an  exchange  of  property  which 
had  been  made,  and  the  bill  of  W.  W.  Lang 
and  wife  et  al.  v.  C.  A.  Boykln  et  al.,  above 
referred  to,  was  filed. 

"Tbe  defendants  In  this  action  for  dower 
contend  that,  because  the  commissioner  In 
equity  was  directed  to,  and  did,  convey  the 
land  to  Thomas  Lang  under  these  proceed- 
ings in  equity,  the  conclusion  follows  that 
the  Boykins  were  never  seised  in  fee  of  the 
land,  and  that  Thomas  Lang,  under  whom 
Springs  &  Shannon  claim,  derived  hia  title 
from  the  commissioner  In  equity,  and  not 
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from  the  BoyklnR.  But  an  examination  and 
proper  constrdctlon  of  these  proceedings  In 
equity  will  show  that  the  lands  were  treated 
and  considered  therein  as  having  been  con- 
Teyed  in  fee  by  the  Langs  to  the  Boyklns. 
The  status  of  Thomas  Lang  and  his  right  to 
the  lands  Is  based  upon  the  fact  that  he  had 
derived  title  from  the  Boyklns.  This  title 
of  the  Boyklns  is  recognized  by  all  parties, 
and  the  land  Is  ordered  to  be  conveyed  to 
Thomas  -  Lang  as  the  property  of  the  Boy- 
klns. But  even  if  It  had  been  attempted  in 
these  proceedings  to  put  a  different  con- 
struction upon  the  dealings  between  the 
Langs  and  Boyklns  as  to  the  land,  Mary 
C.  Boykln,  then  the  wife  of  Bdward  M.  Boy- 
kin,  could  not  be  affected  thereby,  as  she 
was  not  a  party  to  the  bill  In  equity.  Un- 
der the  title  derived  by  him  from  the  Boy- 
klns, Thomas  Lang  went  into  possession  of 
the  land  In  1849,  and  he  and  those  hold- 
ing under  him.  Including  Springs  &  Shannon, 
the  defendants  In  this  proceeding  in  dower, 
have  held  the  land  ever  since. 

"My  conclusion,  therefore.  Is  that  Edward 
M.  Boykln,  the  husband  of  the  plaintiff,  de- 
mandant in  dower,  was  seised  of  an  estate  In 
fee  simple  in  an  undivided  Interest  of  one- 
fonrth  (%)  in  the  lands  described  in  the  pro- 
ceedings herein,  during  his  coverture  with 
the  plaintiff,  demandant,  and  that  she  Is  en- 
titled to  dower  therein." 

This  case  was  argued  at  the  November 
term,  1902;  but,  on  account  of  a  difference 
of  opinion  between  the  three  justices  then 
on  the  bench,  no  judgment  could  be  pronoun- 
ced, and  a  reargument  was  ordered  during 
the  April  term,  1903. 

W.  M.  Shannon,  for  appellants.  B.  B. 
Clarke  and  J.  T.  Hay,  for  respondent 

JONES,  X  The  plaintiff,  as  widow  of  Ed- 
ward M.  Boykln,  deceased,  instituted  pro- 
ceedings In  the  court  of  probate  for  Ker- 
shaw county,  demanding  dower  in  certain 
lands  in  the  possession  of  the  defendants. 
The  probate  court  denied  the  dalm,  holding 
that  demandant's  husband  was  not  at  any 
time  during  coverture  seised  in  fee  of  the 
land  described,  but  bad  only  an  equity  there- 
in. The  circuit  court,  on  appeal,  reversed 
the  probate  court,  holding  that  demandant's 
husband  was  seised  in  fee  of  the  one-fourth 
Interest  in  said  land,  and  decreed  that  plain- 
tiff was  entitled  to  dower  therein.  The  de- 
cree of  the  circuit  is  officially  reported  here- 
with. 

From  this  decree  the  defendants  now  ap- 
peal on  exceptions  which  raise  practically 
but  one  questlon-'-whetber  demandant's  hus- 
band was  ever,  during  coverture,  seised  of 
such  an  estate  in  the  land  as  would  entitle 
plaintiff  to  dower  therein.  It  appears  that 
the  land  In  question  was  originally  owned 
by  Duncan  McRae,  who  by  his  will  in  1824 
devised  the  same  to  his  daughter  Sarah 
Lang  during  her  natural  life,  and  after  her 


death  to  the  heirs  of  her  body  surviving 
her.  Sarah  Lang  was  the  wife  of  W.  W. 
Lang,  and,  at  the  time  of  the  proceedings 
hereinafter  mentioned,  had  eight  children, 
fotir  of  whom  were  of  age,  viz.,  Serena  C. 
Mary  E.,  Sally  W.,  Duncan  M.,  and  four 
who  were  minors,  viz.,  J,  B.,  William,  Kitty 
B.,  and  Scota  McRae.  On  the  21st  day  of 
August,  1846,  Sarah  Lang,  with  her  hus- 
band and  the  three  first  named  children, 
entered  into  a  covenant  with  Edward  M. 
Boykln,  demandant's  husband,  C.  A.  Boykln, 
and  K.  L.  Boykln.  The  Boyklns  owned  cer- 
tain lands  In  Alabama,  and  it  was  desired 
by  the  parties  to  effect  an  exchange  of 
lands,  so  that  the  Langs  should  take  the 
Alabama  lands,  and  the  Boyklns  take  the 
South  Carolina  lands.  The  covenant  was 
as  follows: 

"Whereas  the  undersigned,  William  W. 
Lang,  is  in  the  use  and  occupation  of  a  cer- 
tain real  estate  situated  on  the  west  side 
of  the  Wateree  river.  In  the  district  and 
state  aforesaid  (hereinafter  more  particular- 
ly described)  which  has  been  devised  by  the 
undersigned  Sarah  Lang,  from  the  last  will 
and  testament  of  her  late  father  Duncan 
McRae,  which  is  therein  limited  to  the  said 
Sarah  Lang  during  her  natural  life  and 
from  and  after  her  death  to  the  heirs  of  her 
body,  her  surviving,  and  of  those  remainder- 
men, Serena  C.  Lang,  Duncan  M.  Lang,  Mary 
McRae  Lang,  and  Sally  W.  Lang,  (children  of 
the  said  William  W.  Lang  and  Sarah  Lang) 
are  now  of  full  age;  and  whereas  the  under- 
signed, Charlotte  A.  Boykln,  John  A.  Boy- 
kln, Bdward  M.  Boykln,  and  Kitty  L.  Boy- 
kln, heirs  at  law  of  the  late  John  Boykln, 
are  seized  and  possessed  of  certain  real  es- 
tate, situated  In  the  state  of  Alabama,  in 
the  counties  of  Wilcox  and  Dallas,  (herein- 
after more  particularly  described);  and 
whereas  the  said  parties  have  agreed  to 
exchange  the  real  estate  aforesaid.  Now 
therefore  know  all  men  by  these  presents, 
that  in  consideration  of  the  premises  and 
covenants  and  agreement  of  the  parties  of 
the  second  part  hereinafter  set  forth,  the 
said  William  W.  Lang,  Sarah  Lang  (his 
wife,)  Serena  C.  Lang,  Duncan  McRae  Lang, 
Mary  McRae  tang,  and  Sally  W.  Lang,  par- 
ties of  the  first  part  to  those  presents,  for 
themselves  and  in  behalf  of  the  other  re- 
maindermen (not  of  age)  under  the  said 
will  of  Duncan  McRae,  deceased,  Intending 
to  remove  to  the  state  of  Alabama,  have 
covenanted  and  agreed,  and  do  hereby  cov- 
enant and  agree,  to  and  with  the  said  Char- 
lotte A.  Boykln,  John  A.  Boykln,  Edward 
M.  Boykln  and  Kitty  L.  Boykln,  parties  to 
the  second  part  to  these  presents,  as  fol- 
lows, to  wit:  The  said  parties  of  the  first 
part  do  hereby  grant,  bargain,  sell  and  re- 
lease to  the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  all  and  singular  the 
said  premises,  first  above  mentioned,  being 
that  plantation  or  parcel  of  land  situate  on 
the  west  side  of  the  Wateree  river,-  desig- 
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nated  as  No.  2,  ftwo,)  In  the  partition  of 
the  land  of  the  late  Duncan  McRae,  among 
the  remaindermen  entitled  thereto,  under 
and  by  virtue  of  his  last  will  and  testa- 
ment, having  such  form,  marks,  buttings 
and  boundaries  as  are  represented  on  a  plat 
of  survey,  a  copy  whereof  has  been  exe- 
cuted by  Colin  McRae,  dated  December  the 
first,  eighteen  hundred  and  forty-three;  to- 
gether with  all  the  interest  and  shares  of 
the  said  Sarah  Lang  In  any  other  parcel  of 
land  whatever  that  may  be  situated  on  the 
west  side  of  the  Wateree  river  to  the  which 
present  possession  of,  she  may  be  entitled 
under  the  said  last  will  and  testament  of 
her  father,  the  late  Duncan  McRae.  And 
the  said  parties  of  the  first  part  do  hereby 
further  covenant  and  agree  to  and  with  the 
said  parties  of  the  second  part  that  they 
will  without  imaccessary  delay  seeli  the  aid 
of  the  proper  court  to  enable  them  to  convey 
and  assure  to  the  said  i)arties  of  the  second 
part  the  fee  simple  estate.  In  and  to  all  and 
singular  the  said  several  premises  last  above 
mentioned,  free  from  any  estate  in  remain- 
der or  other  Incumbrance.  And  In  consid- 
eration of  the  premises  the  said  parties  of 
the  second  part  do  hereby  covenant  and 
agree,  to,  and  with  the  said  parties  of  the 
first  part,  that,  so .  soon  as  they,  the  said 
parties  of  the  second  part,  are  assured  in 
the  fee  simple  estate  In  and  to  the  said  last 
mentioned  several  premises,  they  will  con- 
vey to  the  said  parties  of  the  first  part,  or 
any  of  them,  or  to  any  other  person  for 
them,  either  In  fee  simple  or  subject  to  lim- 
itations of  the  will  of  the  late  Duncan  Mc- 
Rae, as  applicable  to  the  said  last-mentioned 
real  estate  and  as  a  substitute  for  the  same, 
all  and  singular  the  said  plantation  situated 
^  the  state  of  Ala.  and  in  the  counties  of 
Wilcox  and  Dallas  now  In  the  occupation 
of  the  said  parties  of  the  second  part,  as  a 
portion  of  the  estate  of  the  late  John  Boy- 
kin,  represented  by  a  plat  hereunto  annex- 
ed, marked  'A'  consisting  of  sundry  parcels 
of  land  situated  in  range  10  north  township 
12  &  13  west,  bounded  on  the  south  by  lands 
of  the  estate  of  William  O.  Clifton,  west 
by  lands  formerly  belonging  to  Major  Betts 
now  belonging  to  the  estate  of  William  0. 
Clifton,  north  by  lands  belonging  to  Samuel 
Dennis;  east  by  lands  belonging  to  Mrs. 
Capehart,  containing  fifteen  hundred  acres 
more  or  less;  together  with  the  dwelling 
house  and  the  lot  conveyed  by  William  O. 
Clifton  to  Charlotte  A.  Boykin  adjoining  the 
house  tract  of  the  late  William  C.  Clifton; 
and  for  the  faithful  performance  of  the  said 
several  covenants  and  agreements  the  said 
parties  of  the  first  part  and  second  part  do 
bind  themselves,  each  to  the  other,  in  the 
sum  of  fifteen  thousand  dollars,  as  stipulat- 
ed damages,  to  the  payment  whereof,  they 
do  hereby  bind  themselves,  their  heirs,  ex- 
ecutors, administrators  and  assigns.  And  it 
is  hereby  further  agreed  by  and  between 


the  parties  aforesaid  that  possession  of  the 
premises  hereby  intended  to  be  conveyed  to 
the  respective  parties  to  these  presents,  shali 
be  placed  in  possession  of  each  party  on  or 
before  the  first'  day  of  January,  eighteen 
hundred  and  forty-seven. 

"Witness  our  hands  and  seals  this  twenty- 
first  day  of  August,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  forty-six. 
[Signed]  W.  W.  Lang.  [L.  S.]  Sarah  Lang. 
[L.  S.]  Serena  C.  Lang.  [L.  S.]  Mary  E. 
Lang.  [L.  S.]  Sally  W.  Lang.  [L.  S.]  C. 
A.  Boykin.  [L.  S.]  K.  L.  Boykin.  [L.  S.] 
Edw.  M.  Boykin.     [L,  S.1" 

It  appears  that  Edward  M.  Boykin  went 
into  possession  of  the  land  in  question  In 
1847,  and  on  the  15th  day  of  January,  1S19, 
the  Boykins,  including  demandant's  husband, 
executed  to  Thomas  Lang  a  deed  with  gen- 
eral covenant  of  warranty,  conveying  said 
land,  together  with  all  their  right  and  inter- 
est under  the  said  covenant.  Subsequently 
proceedings  were  instituted  in  the  court  o( 
equity  to  perfect  the  exchange  of  lands  as 
covenanted  for,  and  on  June  12,  1850,  the 
court,  having  been  satisfied  that  the  heirs  of 
John  Boykin,  deceased,  had  transferred  their 
right  to  Thomas  Lang,  ordered  that  he  be  sub- 
stituted In  the  place  of  the  said  heirs  of  John 
Boykin,  deceased,  in  receiving  titles  to  the 
land  In  question,  and  that  the  commissioner 
execute  to  Thomas  Lang  a  conveyance  of 
said  land,  to  be  delivered  when  the  Boykina 
had  executed  the  deed  of  the  Alabama  lands 
to  Sarah  Lang  and  her  children,  under  the 
same  limitations  as  provided  In  the  will  of 
Dimcan  McRae.  After  this  the  Boykina  made 
the  deed  to  S&rah  lang  and  her  children  as 
provided  for,  and  on  December  7,  1850,  the 
court  ordered  the  commissioner  to  deliver 
the  commissioner's  deed  to  Thomas  Lang, 
as  the  sub'stitute  of  the  Boykins.  The  plahi- 
tiff  was  the  wife  of  Edward  M.  Boykin  at 
the  time  of  the  execution  of  the  said  cov- 
enant to  exchange  lands,  and  at  the  time  of 
the  delivery  of  the  commissioner's  deed  to 
Lang.  Demandant's  husband  died  in  No- 
vember, 1891,  and  this  action  was  commen- 
ced in  1900. 

Dower  exists  in  this  state  as  at  common 
law.  "Dower  at  common  law  is  an  estate 
for  life  to  which  the  wife  Is  entitled,  on  the 
death  of  the  husband,  in  the  third  part  of  the 
legal  estates  of  inheritance  in  lands  and  ten- 
ements of  which  the  husband  was  seised  In 
deed  or  In  law,  in  fee  simple  or  In  fee  tail,  at 
any  time  during  coverture,  and  to  which  any 
issue  which  the  wife  might  by  any  possibil- 
ity have  been  heir."  10  Encyj  Law  (2d  Ed.) 
125.  As  stated  in  Secrest  v.  McKenna,  6 
Rich.  Eq.  72,  "Dower  is  a  legal  right,  and  can 
attach  only  on  a  legal  seizure  of  the  husband 
during  coverture."  We  do  not  agree  with 
the  circuit  court  that  demandant's  husband 
acquired  an  estate  of  inheritance  in  the  laud 
in  question  under  the  Instrument  set  forth 
hereiiL     This    instrument,    construed    as-  • 
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whole,  is  not  a  present  grant  in  fee,  bat  a 
covenant  to  grant  In  fee  In  exchange  of  lands, 
1o  be  consummated  when  the  proper  court, 
whose  aid  was  to  be  thereafter  Invoked, 
would  enable  tbe  Langs  to  convey  and  assure 
the  fee. 

It  must  be  noticed  that,  under  tbe  will  of 
Duncan  McRae,  Sarah  Lang  was  life  tenant 
and  her  children  were  contingent  remainder- 
men, of  said  lands.  Faber  v.  Police,  10  S. 
C.  376.  The  covenant  was  signed  by  three 
of  these  eight  remaindermen,  of  whom  four 
of  these  not  signing  were  minors.  A  contin- 
gent remainder,  technically  speaking,  Is  not 
an  estate  In  lands,  but  is  the  possibility  of 
one.  It  the  remaindermen  be  ascertained,  it 
Is  a  possibility  coupled  with  an  interest,  and 
It  is  devisable,  transmissible,  and  in  equity 
assignable;  but,  if  the  remaindermen  be  not 
ascertained,  such  bare  possibility  is  not  capa- 
ble of  devise,  transmission,  or  assignment. 
20  Ency.  Law,  849;  AUston  v.  Bank,  2  Hill, 
Eq.  235;  Roundtree  v.  Houndtree,  26  S.  C. 
451,  2  S.  E.  474.  A  court  of  equity,  however. 
In  a  proper  case-made,  and  with  the  proper 
parties  before  It,  may  convey  the  fee,  dispos- 
ing of  all  contingent  Interests  therein;  and 
It  was  doubtless  in  view  of  this  that  the  par- 
ties covenanted  to  convey  lands  in  exchange 
when  enabled  to  do  so  by  the  court.  What- 
ever rights  or  equities  Edward  M.  Boykln 
had  under  the  covenant,  they  did  not  amount 
to  a  selznre  of  a  legal  estate  of  inheritance. 
His  possession  of  the  land  In  1847  and  1848 
was  doubtless  under  the  last  clause  of  the 
covenant,  stipulating  that  possession  of  the 
lauds  should  be  given  to  each  party  by  Jan- 
uary 1,  1847;  but  such  possession  did  not 
constitute  seizure,  In  the  sense  of  tbe  law  of 
dower.  The  agreement  of  the  life  tenant 
Sarah  Lang,  who  had  right  of  possession,  was 
all-sufflclent  to  put  the  Boyklns  in  posses- 
sion, pursuant  to  the  proposed  plan  of  efFect- 
ing  an  exchange  of  lands;  but,  as  a  life  es- 
tate Is  not  an  estate  of  inheritance,  nothing 
that  the  life  tenant  could  do  would  confer  an 
estate  of  Inheritance.  Tbe  fee  in  the  land  in 
question  did  not  pass  until  the  court,  by  its 
commissioner,  conveyed  the  same  In  1850; 
but  unfortunately  for  plalntifTs  claim,  the 
fee  was  not  conveyed  to  demandant's  hus- 
band, but  to  Thomas  Lang,  the  assig^nee  of 
the  plaintiff's  husband's  rights  and  equities 
under  the  said  covenant  The  case  of  Se- 
crest  V.  McKenna,  6  Rich.  Eq.  72,  decides 
that  "where  one  enters  under  a  written  con- 
tract to  receive  titles  on  payment  of  the  pur- 
chase money,  and,  after  payment,  under  a  bill 
for  specific  performance,  to  which  his  cred- 
itors are  parties,  the  premises  are  sold  as  his 
property  for  the  payment  of  bis  debts,  his 
widow,  after  his  death,  will  not  be  entitled 
to  dower  therein,  he  never  having  had  a  legal 
seisin."  So  in  this  case  the  claim  of  dower 
cannot  be  supported,  because  demandant's 
husband  never  bad  legal  seisin. 

The  Judgment  of  tbe  circuit  court  ts  re* 


versed,  and  tbe  judgment  of  the  probate  court 
is  affirmed. 

GARY,  A.  J.  As  I  am  unable  to  concur 
in  the  conclusions  expressed  by  the  majority 
of  the  court,  I  will  state  briefly  the  reasons 
for  my  dissent.  Under  my  view  of  the  case. 
It  is  not  necessary  to  determine  whether  the 
interests  which  the  Langs  took  under  the 
will  of  their  grandfather  Duncan  McRae  were 
vested  or  contingent. 

On  the  15th  of  January,  1849,  Ei  M.  Boy- 
kin  (husband  of  the  plaintiff),  Charlotte  A. 
Boykin,  E.  L.  Boykln,  and  John  A.  Boykln, 
executed  a  conveyance  in  the  usual  form, 
with  a  general  covenant  of  warranty,  to 
Thomas  Lang,  of  the  land  in  which  dower  is 
claimed.  His  honor  the  circuit  Judge  found 
as  a  fact  (to  which  finding  there  was  no  ex- 
ception) that  "B.  M.  Boykin  went  into  pos- 
session of  the  land  out  of  which  dower  is 
demanded  under  the  conveyance  of  August 
1,  1846,  and  cultivated  the  land,  remaining 
In  possession  until  the  conveyance  to  Thomas 
Lang  in  January,  1849."  The  circuit  Judge 
also  found  as  a  fact  (to  which  finding  there 
was  no  exception)  that,  "under  the  title  de- 
rived by  him  from  the  Boyklns,  Thomas 
Lang  went  into  possession  of  the  land  in 
1849,  and  he  and  those  holding  under  him. 
Including  Springs  and  Shannon,  the  defend- 
ants In  this  proceeding  in  dower,  have  held 
the  land  ever  since."  In  the  case  of  Lessly 
V.  Bowie,  27  S.  a  197,  3  S.  B.  200,  the  court 
uses  this  language:  "In  a  sale  of  lands  there 
is  certainly  no  implied  warranty,  as  there 
may  be  In  reference  to  personalty.  There  Is 
no  such  thing  as  a  failure  of  consideration, 
arising  out  of  a  contract  Implied,  or,  as  it  is 
sometimes  expressed,  the  equitable  condition 
of  sale.  A  purchaser  must  protect  himself. 
If  at  all,  by  covenants  In  writing,  out  of 
which  all  bis  rights  of  defense  must  come,  ex- 
cept, perhaps,  In  the  case  of  fraud.  Mitchell 
v.  Pinckney,  18  S.  C.  204.  This  defendant 
did  protect  himself  by  a  deed  of  general 
warranty,  which,  since  our  act  of  1795,  has 
been  Interpreted  to  embrace  all  the  covenants 
used  in  conveyances  of  land  prior  to  that 
time,  viz.,  that  the  vendor  Is  seised  in  fee. 
that  he  has  a  right  to  convey,  that  the  vendee 
shall  quietly  enjoy,  and  that  free  from  all 
Incumbrances,  and  also.  It  seems,  for  further 
assurances.  See  Jeter  v.  Glenn,  0  Rich.  Law. 
374."  The  court  also  says  that  an  outstand- 
ing claim  of  dower  Is  in  the  nature  of  an  In- 
cumbrance, and  is  covered  and  guarded 
against  by  the  covenant  "against  incum- 
brances" embraced  in  the  general  warranty. 
The  court  also  decides  that  an  outstanding 
paramount  title  Is  a  breach  of  another  cov- 
enant embraced  in  the  warranty,  to  wit  that 
the  vendor  was  seised  in  fee,  and  that  It 
cannot  be  made  the  basis  of  relief  as  lonp 
as  the  purchaser  remains  in  tbe  quiet  en- 
joyment of  the  land. 

In  5  Am.  &  Bng.  Ency.  Law  (Ist  Bd.)  485, 
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the  rale  U  thus  stated:  "If  a  deed  with  cov- 
enant of  warrant-y  la  given,  conveying  only 
a  possibility,  when  the  possibility  becomes 
a  vested  estate  the  grantor  will  be  estopped 
from  denying  the  title  of  his  grantee  to  the 
land."  In  ttalg  v.  Reeder,  3  McCord,  411. 
the  court  says:  "If  a  man  sell  land  to  which 
he  has  no  title,  and  afterwards  acquire  a 
title,  he  Is  estopped  by  his  first  deed  to  say 
he  had  no  title  at  the  time  he  sold."  In 
Robertson  v.  Sharptoh,  17  a  a  592,  the 
proposition  stated  In  Craig  v.  Boeder,  supra, 
is  reaffirmed  ipsissimls  verbis.  In  Harvey  v. 
Harvey,  26  8.  C.  609,  2  S.  B.  3,  the  court 
says: .  "Where  parties  hold  title  under  an- 
other, they  cannot  deny  that  such  person 
once  had  a  title,  but  they  can  dispute  any 
present  title  In  him."  See,  also,  Rhett  v. 
Jenkins,  25  S.  a  458.  In  Irvine  v.  Irvine,  9 
Wall.  617,  19  li.  Ed.  800,  the  court  uses  this 
language:  "When  one  makes  a  deed  of  land, 
covenanting  that  he  Is  the  owner,  and  sub- 
sequently acquires  an  outstanding  and  ad- 
verse title,  bis  new  acquisition  inures  to  the 
grantee,  on  the  principle  of  estoppel."  In 
Jenkins  v.  Oollard,  146  U.  S.  660,  12  Sup. 
Ct.  873,  36  L.  Ed.  812,  It  Is  said:  "Where  a 
grantor  having  no  present  estate  in  the  prem- 
ises made  his  deed  containing  the  covenants 
of  seisin  and  general  warranty,  the  same 
legal  efTect  must  be  given  to  such  covenants 
upon  future  acquired  interests  as  if  at  the 
time  of  warranty  the  warrantor  had  bad  such 
Interests.  That  warranty  estopped  the  gran- 
tor and  all  persons  claiming  under  him  from 
asserting  title  to  the  premises  against  the 
grantee  or  his  heirs  or  assigns,  and  from 
conveying  it  to  other  parties."  In  Wash- 
abaugb  v.  Ekitriken,  34  Pa.  74,  the  court  said: 
"If  a  person  without  title  sell  a  tract  of  land, 
and  subsequently  acquire  title  to  an  undi- 
vided portion  of  it  by  devise  from  the  real 
owner,  such  title  will  inure  to  the  benefit  of 
his  grantee."  To  the  same  effect,  see  Clark 
V.  Baker,  14  Cal.  628,  76  Am.  Dec.  449,  et  seq. 

These  authorities  show  that  Thomas  Lang 
and  those  claiming  under  him  are  estopped, 
even  as  against  B.  M.  Boykln,  from  Inter- 
posing the  objection  that  he  was  not  seised 
in  fee,  as  they  have  never  been  disturbed  in 
their  possession.  For  a  stronger  reason,  they 
are  estopped  as  against  the  plaintiff,  as 
dower  Is  a  favored  claim  In  law.  Even  con- 
ceding that  B.  M.  Boykln  was  not  seised  In 
fee  at  the  time  the  land  was  conveyed  to 
Thomas  Lang  in  1849,  nevertheless  the  fee 
thereafter  was  conveyed  to  him  under  ju- 
dicial proceedings  at  the  Instance  of  E.  M. 
Boykln  and  the  other  parties  in  Interest.  As 
he  entered  into  possession  under  the  deed  of 
conveyance  executed  In  1849  by  E.  M.  Boy- 
kln and  others,  and  as  his  grantees  have  not 
been  disturbed  in  their  possession,  they  are 
not  In  a  position  to  deny  that  B.  M.  Boykln 
was  seised  In  fee,  and  therefore  cannot  dis- 
pute the  claim  of  dower  on  that  groimd. 

I  therefore  think  the  Judgment  of  the  cir- 
cuit court  should  be  afllrmed. 


ttS  S.  C.  S44? 

ALLEN  V.  ADAMS,  Mayor,  et  aL 
(Supreme  Court  of  South  Carolina.    May  27, 
1903.) 
TOWNB-8CHOOL-HOUSB  BONDS. 
1.  A  town  Incorporated  under  Acts  189C  (22 
St.  at  Large,  p.  67)  has  the  power,  under  Code 
1902,  i  2021,  authorizing  towns,  on  petition  of  a 
majority  of  the  freeholders,  to  order  a  q>ec>a^ 
election  to  issue  bonds  to  erect  or  repair  school- 
houses,  to  issue  bonds  for  the  erection  of  such 
a  schoolhonse  within  the  municipality,  though 
the  school  be  controlled  by  the  usual  school  an- 
thorities. 

Petition  In  the  original  Jurisdiction  of  the 
court  by  J.  H.  Allen  for  injunction  against 
the  town  council  of  Edgefield,  to  restrain 
them  from  issuing  bonds  for  the  erection  of 
a  school  building.    Dismissed. 

The  amended  petition  Is  as  follows: 

"First  That  your  petitioner  is  a  citizen 
of  the  county  of  Edgefield.  In  the  said  state, 
and  is  a  resident  and  taxiiayer  In  the  town 
of  Edgefield,  situate  in  said  county  and  state. 

"Second.  That  W.  W.  Adams  is  the  mayor 
of  the  said  tow^i  of  Edgefield,  and  the  fol- 
lowing names  compose  the  board  of  alder- 
men: J.  P.  Oozts,  B.  J.  Crooker,  E.  H.  Folk, 
O.  E.  May,  M.  P.  Wells,  and  J.  L.  Caughman. 

"Third.  That  yonr  petitioner  Is  Informed 
and  avers  that  the  said  mayor  and  aldermen, 
constituting  the  town  council  of  the  said  town 
of  Edgefield,  have  resolved  to  Issne  bonds  of 
the  said  town  In  the  aggregate  in  the  sum 
of  $16,000,  payable  thirty  years  after  the 
date  thereof,  with  Interest  at  the  rate  of  five 
per  cent,  per  annum,  payable  semlannnallT, 
for  the  purpose  of  building  a  schoolhonse 
within  the  corporate  limits  of  said  town. 

"Fourth.  Your  petitioner  alleges  that  the 
said  mayor  and  aldermen  constituting  the 
said  town  council  are  without  authority  of 
law  to  issue  such  bonds,  for  the  reason  that 
the  purpose  for  which  said  bonds  are  to  be 
issued  is  neither  a  public  purpose  nor  a  cor- 
porate purpose;  that  there  is  no  authority  of 
law  for  the  said  town  council  to  enjoy  or 
exercise  any  control  over  the  schools  In  said 
town,  and  the  said  town  council  is  without 
authority  to  incur  the  expenses  Incident  to 
the  erection  of  a  school  building  which  Is 
to  be  managed  and  controlled  without  the 
Interference  or  co-operation  or  supervision  of 
the  authorities  of  the  said  town.  That  is  to 
say,  your  iDetitioner  alleges  that  the  said 
school  building  which  the  said  town  council 
proposes  to  erect  by  the  proceeds  of  the  sale 
of  the  bonds  mentioned  In  paragraph  3  there- 
of is  to  be  erected  on  a  lot  of  land  situate 
within  the  corporate  limits  of  the  said  town 
of  Edgefield,  which  was  conveyed  by  one 
Eldred  Simklns,  St.,  on  the  10th  day  of  July. 
1825,  to  Edmond  Bacon,  Whitfield  Brooks. 
Matthew  Mlms,  John  S.  Jeter,  and  Eldred 
Simklns,  trustees  of  the  Edgefield  VUlag- 
Academy,  and  to  their  auccessors  in  office, 
with  the  following  limitations  expressed  in 
said  deed,  to  wit:  'To  have  and  to  hold  all 
and  singular  the  premises  before  mentioned 
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unto  the  aald  trustees  and  tbelr  snccessora  In 
ofi3ce  for  tbe  express  purpose  of  being  used 
and  employed  by  tbem  as  a  site  for  a  seat 
of  learning  or  an  academy,  to  them  and  their 
successors  and  assigns  forever.'  Your  pe- 
titioner alleges  that  he  is  informed  and  be- 
lieves that  ever  since  the  execution  of  said 
deed,  and  unto  the  present  time,  there  has 
been  maintained  upon  said  lot  a  building  for 
the  educational  uses  of  said  town  by  the 
said  board  of  trustees  and  their  successors 
in  office:  that  it  is  said  to  be  believed  that 
the  building  now  on  said  lot  is  Inadequate 
to  the  uses  of  the  town  for  such  educational 
pprposes;  and  that  therefore  the  said  town 
council  proposes  to  erect  a  building  thereon 
for  said  purposes  at  the  cost  of  about  $15,- 
000,  which  said  sum  is  to  be  raised  by  the 
issuance  and  sale  of  the  bonds  hereinabove 
mentioned.  Your  petitioner  alleges  that  he 
is  informed  and  believes  that  the  building  so 
to  be  erected  upon  said  lot  is  to  be  managed 
and  controlled  by  the  said  board  of  trustees, 
and  that  the  said  mayor  and  aldermen,  as  he 
is  Informed  and  believes,  will  not  have  the 
direction  of  the  management  of  the  said  in- 
stitution; on  the  contrary,  that  the  said  in- 
stitution of  learning  is  to  be  managed  and 
controlled  by  the  existing  board  of  trustees, 
being  the  successors  of  the  board  of  trustees 
mentioned  in  the  said  deed  of  July  10,  1825. 

"Fifth.  Tour  petitioner  Is  informed  and 
avers  that  the  said  town  council  claims  to 
possess  the  power  to  issue  said  bonds  by  an- 
thorlty  of  the  provisions  of  section  18  of  an 
act  of  the  General  Assembly  of  the  said  state 
entitled  'An  act  to  provide  for  the  Incorpora- 
tion of  towns  of  not  less  than  one  thousand 
nor  more  than  Ave  thousand  Inhabitants,'  ap- 
proved the  fifth  day  of  March,  1896;  but  in 
reference  thereto  your  petitioner  avers  that 
the  said  town  of  Edgefield  has  never  been  In- 
coriwrated  undc;r  the  provisions  of  said  act, 
and  has  never  become  Invested  of  the  priv- 
ileges, powers,  and  immunities  prescribed 
thereby. 

"Sixth.  Your  petitioner  further  alleges  that 
the  petition  addressed  to  the  said  town  coun- 
cil, praying  that  an  election  might  be  ordered 
for  the  purpose  of  determining  whether  or 
not  bonds  should  be  Issued  for  such  purpose, 
was  not  signed  by  a  majority  of  the  free- 
holders of  said  town,  as  required  by  law,  and 
that  the  notice  issued  by  the  said  town  coun- 
cil that  an  election  would  be  held  for  the 
purpose  of  determining  whether  or  not  such 
bonds  should  be  issued  was  not  published  for 
the  time  required  by  law,  and  that  the  re- 
sult of  such  election  did  not  authorize  the 
issuance  of  such  bonds. 

"Seventh.  Wherefore  your  petitioner  prays 
that  the  said  mayor  and  aldermen  may  be 
restrained  and  perpetually  enjoined  from 
signing,  sealing,  and  Issuing  such  bonds  in 
accordance  with  tbelr  resolution  so  to  do,  and 
that  the  process  of  this  court  may  forthwith 
issue,  directed  to  the  said  mayor  and  alder- 
men, requiring  them  to  show  cause,  on  a  day 


to  be  appointed,  why  they  should  not  be  re- 
strained and  perpetually  enjoined  from  is- 
suing such  bonds,  and  that  in  the  meantime 
an  order  may  be  Issued  by  this  honorable 
court  preventing. and  restraining  them  from 
issuing  such  bonds  until  the  further  order  of 
this  court;  and  your  petitioner,  as  in  duty 
bound,  will  ever  pray." 

To  the  rule  Issued  on  said  petition  the  fol- 
lowing return  was  filed: 

"Now  come  W.  W.  Adams,  J.  P.  Ouzts,  B. 
J.  Crocker,  E.  H.  Folk,  C.  B.  May,  M.  P. 
Wells,  and  3.  L.  Caughman,  mayor  and  alder- 
men, constituting  the  town  council  in  and  for 
the  town  of  £}dgefield,  and,  for  return  to  the 
rule  to  show  cause  why  the  prayer  of  the 
petition  herein  should  not  be  granted,  re- 
spectfully show  unto  the  court: 

"First.  That  they  admit  the  allegations 
made  by  and  contained  in  paragraphs  1,  2, 
and  3  of  the  petition. 

"Second.  That  they  deny  the  allegation  In 
paragraph  4  of  the  petition  that  they  'are 
without  authority  of  law  to  issue  such  bonds, 
for  the  reason  that  the  purpose  for  which  said 
bonds  are  to  be  issued  la  neither  of  public 
purpose  nor  a  corporate  purpose.'  On  the 
contrary,  these,  respondents  aver  that  they 
are  authorized  by  the  law  of  the  state  in  such 
case  made  and  provided  to  issue  said  bonds. 
In  reference  to  which  these  respondents  re- 
spectfully show  unto  the  court  that  in  and 
by  the  provisions  of  section  2021  of  the  Oode 
of  Laws  of  South  Carolina  (1902)  it  is  pro- 
vided: 'It  shall  be  the  duty  of  the  municipal 
authorities  of  any  incorporated  city  or  town 
of  this  state,  upon  the  petition  of  a  majority 
of  the  freeholders  of  said  city  or  town,  as 
shown  by  Its  tax  books,  to  order  a  special 
election  in  any  such  city  or  town  for  the 
purpose  of  issuing  such  bonds,  for  the  pur- 
chasing, repairing  or  improving  the  city  or 
town  hall,  or  park  or  grounds  thereof,  mar- 
ket and  guard  house,  enlarging,  extending  or 
establishing  electric  light  plants  or  other 
lights,  or  water  works,  or  sewerage,  erect- 
ing, repairing  or  altering  school  buildings, 
fire  protection  purposes,  improvement  of 
streets  and  sidewalks,  or  any  corporate  pur- 
pose set  forth  in  said  petition;'  the  only  pro- 
viso in  said  section  being  'that  the  aggregate 
bond  indebtedness  of  any  city  or  town  stmll 
never  exceed  eight  per  cent  of  the  assessed 
value  of  the  taxable  property  therein.'  These 
respondents  further  show  that,  in  and  by  sec- 
tion 18  of  an  act  of  the  General  Assembly  of 
said  state  (22  St  at  Large,  p.  73)  entitled  'An 
act  to  provide  for  the  Incorporation  of  towns 
of  not  less  than  one  thousand  nor  more  than 
five  thousand  inhabitants,'  it  is  provided  that 
'said  town  council  shall  have  power  to  bor- 
row money  for  corporate  purposes,  and  to 
issue  from  time  to  time  as  occasion  may  re- 
quire the  bonds,  of  the  corporation  for  the 
payment  of  the  principal,  of  which  said  town 
shall  be  at  all  times  responsible';  the  proviso 
lu  said  section  being  that  no  such  bond  debt 
shall  in  any  instance  exceed  the  limit  pi'e- 
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scribed  in  the  Constitution  of  tbU  state,  and 
that  no  bond  debt  shall  be  Issued  except  up- 
on the  vote  of  the  citizens  of  the  municipal- 
ity as  provided  In  the  Constitution.  These 
respondents  allege,  with  reference  to  the  said 
proviso  In  said  section  2021,  that  the  aggre- 
gate bonded  indebtedness  of  the  said  town  of 
Edgefield,  Including  the  bonds  mentioned  in 
the  petition  herein,  does  not  equal,  much  less 
exceed,  eight  per  cent,  of  the  assessed  value 
of  the  taxable  property  therein;  and  these 
respondents  allege,  in  reference  to  the  pro- 
viso in  said  section  18,  that  the  bonds  which 
they  now  propose  to  issue  have  been  author- 
ized by  a  vote  of  the  citizens  of  the  mu- 
nicipality as  provided  in  the  Oonstitution. 
Wherefore,  these  respondents  submit  that  It 
is  not  true,  as  stated  in  paragraph  4  of  the 
petition,  that  they  are  without  authority  of 
law  to  issue  said  bonds,  and  that  the  state- 
ment in  said  paragraph  'that  there  is  no  au- 
thority of  law  for  the  said  town  council  to 
enjoy  or  exercise  any  control  over  the  schools 
Id  said  town'  is  Immaterial,  if  it  be  true. 

"Third.  The  statement  in  paragraph  5  of 
the  petition  Is  true,  as  set  forth  In  the  next 
preceding  paragraph  hereof,  that  these  re- 
spondents claim  to  possess  the  power  to  issue 
said  bonds  by  authority  of  the  provisions  of 
section  18'  of  the  act  therein  mentioned;  but 
these  respondents  deny  the  averment  of  said 
paragraph  'that  the  said  town  of  Edgefield 
has  never  been  Incorporated  under  the  pro- 
visions of  said  act.'  In  reference  to  which 
these  respondents  allege  that  in  and  by  sec- 
tion 25  of  the  said  act  (22  St  at  Large,  p. 
74),  entitled,  as  aforesaid,  'An  act.  to  provide 
for  the  incorporation  of  towns  of  not  less  than 
one  thousand  nor  more  than  five  thousand 
inliabitants,'  It  is  provided  'that  any  town  of 
more  than  one  thousand  and  less  than  five 
thousand  Inhabitants  already  chartered, 
which  is  desirous  of  surrendering  its  charter 
and  accepting  Incorporation  under  this  act, 
or  whose  charter  is  about  to  expire,  may  be 
Incorporated  under  this  act  The  town  coun- 
cil of  such  town  may  submit  the  question  to 
a  vote  of  the  qualified  electors  at  an  election 
ordered  on  twenty  days'  notice.  If  the  elec- 
tion results  in  favor  of  surrendering  the  old 
charter  and  accepting  a  charter  under  this 
act  the  town  council  shall  certify  such  re- 
sult, accompanied  by  the  sworn  return  of  the 
managers  of  such  election,  to  the  Secretary 
of  State,  who  shall  thereupon  issue  to  said 
council  a  certificate  of  incoriwration  of  said 
town,  with  the  privilege,  powers  and  immuni- 
ties, and  subject  to  the  limitations  prescribed 
in  tills  act'  In  reference  to  which  these  re- 
spondents allege  that  on  the  24th  day  of  De- 
cember, 1879,  the  General  Assembly  of  the 
said  state  passed  an  act  entitied  'An  act  to 
renew  and  amend  the  charter  of  the  town  of 
Edgefield,'  in  the  first  section  of  which  act  it 
is  provided  'that  all  persons,  citizens  of  the 
United  States,  who  now  own  or  may  here- 
after ovra  dwelling  houses  In  the  village  of 
Edgefield,  and  those  who  may  occupy  such 


dwelling  houses  under  lease,  shall  be  deemed 
and  are  hereby  declared  a  body  politic  and 
corporate,  and  that  the  said  village  shall  be 
called  and  known  by  the  name  of  Edgefield, 
and  Its  corpbrate  limits  shall  extend  and  form 
the  circumference  of  a  circle  whose  radius 
shall  be  one  mile,  with  the  court  boose  there- 
of for  the  centre.'  17  St.  at  Large,  p.  175. 
That  being  thus  chartered  under  the  provi- 
sions of  said  act  of  1879,  the  town  council,  as 
authorized  by  the  provisions  of  section  25  of 
the  said  general  act  of  incorporation,  here- 
tofore submitted  to  the  qualified  electors  of 
said  town  the  question  whether  or  not  the 
said  town  shall  surrender  Its  charter  and  ac- 
cept incorporation  under  said  act  That  the 
said  election  resulted  in  favor  of  surrendering 
the  old  charter,  and  accepting  a  charter  un- 
der said  act;  and  the  town  council  certified 
in  writing  the  result  to  the  Secretary  of 
State,  together  with  the  sworn  return  of  the 
managers  of  said  election,  and  the  Secretary 
of  State  issued  to  said  town  council  a  certifi- 
cate of  Incorporation,  which  is  hereto  attach- 
ed as  a  part  of  this  return. 

"Fourth.  These  respondents  deny  each  and 
every  allegation  in  paragraph  6  of  the  peti- 
tion, and,  in  reference  thereto,  allege  that 
all  the  steps  provided  by  law,  and  all  the 
requirements  of  law  relating  to  the  issue  of 
bonds  by  said  town,  were  carefully  and 
strictly  complied  with.  (1)  There  was  fil- 
ed with  the  town  council  a  petition  praying 
that  the  town  council  should  order  a  special 
election  'for  the  purpose  of  Issuing  bonds 
for  $15,000  for  the  erection  of  a  public  school 
building  in  said  town,'  whlcb  petition  was 
signed  by  101  of  the  freeholders  within  the 
corporate  limits  thereof;  and  these  respond- 
ents allege  that  said  number  constitute  more 
than  a  majority  of  the  freeholders  of  said 
town,  for,  as  appears  by  the  certificate  of 
J.  B.  Haltiwanger,  auditor  of  said  town,  here- 
to annexed,  there  were  at  said  time  only  185 
freeholders  within  the,  corporate  limits  of 
said  town.  (2)  That  on  the  22d  day  of  July, 
1902,  on  which  day  said  petition  was  filed, 
the  town  council  ordered,  that  an  election 
should  be  held  on  the  23d  day  of  August 
1902,  for  the  purpose  of  determining  whether 
or  not  the  prayer  of  said  petition  should  be 
granted,  and  whether  or  not  the  said  town 
should  Issue  Its  bonds  for  said  sum  for  such 
purpose,  and  said  notice  of  election  was  pub- 
lished in  a  newspaper  published  In  said  town 
for  the  full  term  of  thirty  days  next  pre- 
ceding said  election.  (3)  That  said  election 
was  held  pursuant  to  said  notice,  at  which 
election  96  of  the  qualified  electors  of  said 
town  voted  upon  said  question,  each  and 
every  one  of  whom  voted  in  favor  of  the 
issuance  of  said  bonds  as  prayed  for  in  said 
petition,  and  the  result  of>  said  election 
was  duly  certified  In  writing  to  the  said  town 
council,  by  the  managers  of  said  election. 
That  thereupon  these  respondents.  In  obedi- 
ence to  the  wishes  of  every  citizen  of  the 
town  who  exercised  the  right  to  vote  apon 
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said  questiciii,  resolved  to  isBae  said  bonds, 
as  stated  In  paragraph  3  of  tbe  petition 
herein. 

"Wherefore  yonr  respondents,  having  full 
return  made  to  all  and  singular  the  matters 
and  things  set  forth  In  the  petition  here- 
in, respectfully  submit  that  the  injunction 
for  which  the  petitioner  prays  should  not  be 
granted,  but,  on  the  contrary,  that  they 
should  be  authorized  to  issue  bonds  in  ac- 
cordance with  their  said  resolution,  and  ttiat 
said  bonds  stiall  be  declared  by  this  honora- 
ble court,  when  so  issued,  to  be  valid  obliga- 
tions of  said  town." 

B.  E.  Nicholson,  for  petlUonw.  Sheppard 
Bros.,  for  respondents. 

JONES,  J.  The  petitioner  applies  tot  this 
court  for  an  injunction  to  restrain  the  au- 
thorities of  the  town  council  of  Bdgefleld 
from  issuing  bonds  In  tbe  sum  of  $15,000 
for  the  purpose  of  erecting  a  school  build- 
ing within  said  town.  The  issue  is  made  up- 
on the  fatts  stated  in  the  petition  and  amend- 
ed petition,  which  are  not  denied  in  the  re- 
turn, and  upon  the  facts  stated  in  the  return 
to  which  petitioner  demurred.  The  petition, 
as  amended,  and  the  return  thereto,  are  offi- 
cially reported  herewith. 

The  petitioner  is  a  citizen  and  taxpayer  of 
the  town  of  Edgefield,  and  tbe  respondents 
are  the  mayor  and  aldermen  of  said  town, 
constituting  its  town  council.  The  said  town 
council  have  resolved  to  issue  bonds  of  tbe 
said  townjn  the  sum  of  $15,000,  payable  30 
years  after  the  date  hereof,  with  Interest 
at  tbe  rate  of  5  per  cent,  per  annum,  paya- 
ble semiannually,  for  the  purpose  of  building 
a  scboolhouse  within  the  corporate  limits  of 
said  town.  Tbe  original  charter  of  the  town 
of  EVlgefleld,  renewed  and  amended  by  the 
act  of  December  24,  1S79,  was  surrendered, 
and  the  town  became  incorporated  under  the 
act  of  March  5,  1896,  entitled  "An  act  to 
provide  for  the  incorporation  of  towns  of  not 
less  than  one  thousand  nor  more  ttian  five 
thousand  inhabitants."  22  St  at  Large,  p. 
67.  And  thereby,  on  the  28th  day  of  Febru- 
ary, 1898,  the  town  of  Edgefield  acquired  the 
privileges,  powers,  and  immunities,  and  be- 
came subject  to  the  limitations,  prescribed  In 
said  act.  Under  section  1999  of  the  Code  of 
1002,  "the  city  councils  and  town  councils  of 
tbe  cities  and  towns  of  the  state  shall.  In 
addition  to  tbe  power  conferred  by  their 
respective  charters,  have  power  and  author- 
ity to  make,  ordain  and  establish  all  such 
rules,  by-laws,  regulations  and  ordinances 
respecting  the  roads,  streets,  markets,  police, 
health  and  order  of  said  cities  and  towns,  or 
respecting  any  subject  as  shall  appear  to 
them  necessary  and  proper  for  the  security, 
welfare  and  convenience  of  such  cities  and 
towns,  or  for  preserving  health,  peace,  order 
and  good  government  within  the  same,"  etc. 
The  act  of  February  11, 1897  (22  St.  at  Large, 
p.  411),  entitled  "An  act  to  amend  section  1  of 


an  act  entitled  'An  act  to  authorize  special 
elections  In  any  incorporate  city  or  town  of 
this  state  for  the  purpose  of  issuing  bonds  for 
corporate  purposes,'  approved  March  9,  1896, 
so  a»  to  specify  certain  corporate  purpote* 
[italics  ours],  and  so  as  to  validate  certain 
bonds  issued  under  tbe  said  act,"  provides 
(Section  1)  "that  it  shall  be  the  duty  of  the 
municipal  authorities  of  any  incorporated 
city  or  town  of  this  state,  upon  the  petition 
of  a  majority  of  the  freeholders  of  said  city 
or  town,  as  shown  by  its  tax  books,  to  order 
a  special  election  in  any  such  city  or  town 
for  the  purpose  of  issuing  bonds  for  *  *  * 
erecting,  repairing  or  altering  school  buildings 
•  •  *  or  any  corporate  purpose  set  forth 
in  said  petition,"  etc.,  with  a  proviso  tliat  the 
aggregate  bonded  Indebtedness  shall  not  ex- 
ceed 8  per  centum  of  the  assessed  value  of  the 
taxable  property  therein,  which  need  not  be 
further  noticed,  as  it  is  admitted  by  tbe  de- 
murrer to  the  return  that  the  bonds  proposed 
do  not  exceed  such  limit.  The  foregoing  stat- 
ute now  appears  as  section  2021  of  the  Code  of 
1902.  It  also  appears  tliat  ail  the  require- 
ments of  law  relating  to  the  issue  of  said 
bonds  were  strictly  complied  with,  as  to 
petition  by  requisite  number  of  freeholders, 
!  the  notice  of  the  election  and  its  due  publica- 
I  tion,  tbe  requisite  vote  of  tbe  qualified  elect- 
I  ors  In  favor  of  the  Issuance  of  the  bonds, 
I  and  the  due  declaration  of  tbe  result  of  the 
I  election.  Tbe  only  issue  In  tbe  case  is  one 
:  of  law,  arising  under  tbe  fourth  allegation 
of  the  amended  petition,  in  part  as  follows: 
"Fourth.  Tour  petitioner  alleges  tibat  the  said 
mayor  and  aldermen,  constituting  the  said 
town  council,  are  without  authority  of  law  to 
issue  bonds,  for  the  reason  that  the  pur- 
pose for  which  said  bonds  are  to  be  issued  is 
neither  a  public  purpose  nor  a  corporate 
purpose;  that  there  is  no  authority  of  law 
for  the  said  town  council  to  enjoy  or  exercise 
any  control  over  the  schools  in  said  town, 
and  the  said  town  council  Is  without  au- 
thority to  Incur  the  expenses  incident  to  the 
erection  of  a  school  building  which  Is  to  be 
managed  and  controlled  without  the  interfer- 
ence or  co-operation  or  supervision  of  the 
authorities  of  the  said  town." 

From  the  foregoing  statement  as  to  the 
chartered  powers  of  the  town  of  Edgefield, 
there  is  no  room  for  doubt  that  the  erection 
of  a  school  building  within  the  corporate 
limits  is  a  corporate  purpose.  It  is  express- 
ly declared  to  be  a  corporate  purpose.  That 
being  tbe  case,  it  is  needless  to  Inquire 
whether  such  is  a  public  purpose;  but  a 
very  slight  consideration  of  tbe  purposes  of  a 
school  building  within  a  town,  in  the  dis- 
cipline and  training  of  tbe  youth  of  the  com- 
munity. In  promoting  an  intelligent  citizen- 
ship, In  attracting  to  the  town  a  desirable 
class  of  people,  who  build  homes  and  enter 
Into  business  in  the  town,  in  tbe  tendency  to 
create  or  enhance  taxable  property,  and  other 
Important  public  considerations,  which  read- 
ily occur  to  the  mind  as  supporting  the  erec- 
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tlon  of  a  school  building  in  convenient  reacb 
of  the  community,  will  demonstrate  that  such 
a  purpose  is  a  public  one,  and  Id  a  very  high 
degree.  But  the  petition  states  "that  there 
is  no  authority  of  law  for  the  said  town  coun- 
cil to  enjoy  or  exercise  any  control  over  the 
schools  in  said  town,  and  the  said  town 
council  is  without  authority  to  incur  the 
expenses  incident  to  the  erection  of  a  school 
building  which  is  to  be  managed  and  con- 
trolled without  the  interference  or  co-opera- 
tion or  supervision  of  the  authorities  of  the 
said  town."  These  are  but  statements  of 
legal  conclusions,  which  do  not  bind  the  re- 
spondents or  the  court,  even  though  they 
do  not  appear  to  have  been>  specifically  de- 
nied in  the  return.  The  court  judicially 
knows  that  such  a  building  within  a  town 
would  be  subject  to  all  proper  police  regula- 
tions of  the  town,  and  to  that  extent  the 
building  would  be  subject  to  the  control  and 
supervision  of  the  municipal  authorities,  just 
as  other  buildings  in  the  town.  It  is  doubt- 
less true  that  the  town  council  has  no  control 
over  the  schools  In  said  town,  for  the  very 
satisfactory  reason  that  the  Constitution  of 
the  state,  in  article  11,  devoted  to  the  subject 
of  education,  and  the  statute  laws  of  the 
state  pursuant  thereto,  have  placed  jurisdic- 
tion over  public  schools  In  other  officers,  par- 
ticularly selected  for  that  purpose,  and  there 
is  nowhere  to  be  found  any  legislative  at- 
tempt to  confer  power  over  schools  In  town 
councils. 

It  has  already  been  shown  that  the  al- 
legation that  the  town  council  is  without  au- 
thority to  incur  the  expenses  incident  to  the 
erection  of  a  school  building  is  not  in  conflict 
with  the  express  grant  of  such  power  to  the 
town.  But  it  is  further  argued  that  a  mu- 
nicipal corporation  has  no  power  to  issue 
l>0Dds  for  the  erection  of  a  school  building 
which  is  to  be  managed  and  controlled  with- 
out the  interference  or  co-operation  or  super- 
vision of  the  town  authorities;  and  it  Is  said 
that.  In  order  to  carry  out  such  a  purpose,  it 
would  be  necessary  for  the  town  authorities 
to  divest  themselves  of  their  corporate  pow- 
ers, and  delegate  them  to  others,  which  would 
be  unlawful.  Attention  must  here  be  di- 
rected to  the  case  as  made  by  the  petition, 
and  to  the  constitutional  and  statutory  pro- 
visions on  the  subject  of  schools,  to  which 
reference  has  already  been  made.  By  these 
it  is  manifest  that  the  town  council  of  Edge- 
field never  had  any  power  or  control  over 
schools  or  school  buildings,  beyond  such  as 
properly  belong  to  them  under  their  power 
of  police.  Therefore  the  town  council,  in 
Issuing  the  bonds  for  the  purpose  named, 
would  not  divest  themselves  of,  or  delegate 
to  others,  any  power  over  schools,  for  the 
very  simple  reason  that  no  power  or  control 
over  schools  was  ever  conferred  on  them.  It 
has  already  been  stated  that  the  educational 
scheme  of  this  state,  as  embodied  in  the  Con- 
stitution and  statutes,  has  wisely  placed  juris- 
diction over  schools  elsewhere.    The  issuance 


of  the  bonds  pursuant  to  the  statute,  whose 
terms  and  conditions  have  been  complied 
with,  would  in  no  sense  Involve  a  delegation 
or  divesting  of  cwporate  powers  toacbing 
matters  of  police.  It  is  perfectly  competent 
for  the  Legislature  to  prescribe  what  shall 
be  a  corporate  purpose,  unless  some  constitu- 
tional limitation  or  prohibition  exists.  The 
only  corporate  purpose  prescribed  In  this 
connection  is  "erecting,  repairing,  or  altering 
school  buildings,"  and  the  Legislature,  even 
If  it  had  the  power,  did  not  see  fit  to  attach 
to  this  corporate  purpose  any  such  regula- 
tions as  that  the  building,  when  erected, 
should  be  managed  by  the  town  authorities. 

In  the  case  of  Copes  v.  City  of  CSiarleston, 
10  Rich.  491,  the  court  held  that  the  city 
of  Charleston,  under  a  general  grant  of  power 
to  make  such  regulations  as  "shall  appear  to 
them  requisite  and  necessary  for  the  security, 
welfare,  and  convenience  of  said  city,"  etc., 
bad  the  power  to  subscribe  to  the  stock  of 
railroad  companies  within  or  without  the 
state,  and  to  tax  the  Inhabitants  of  the  city 
to  pay  such  subscriptions.  In  the  case  of 
Brown  v.  a  &  L.  B.  Co.,  13  S.  a  290,  the 
court  sustained,  as  constitutional,  a  subscrip- 
tion by  the  county  of  York  to  the  capital 
stock  of  a  railroad  company.  Conceding 
fully  that  a  corporate  purpose  must  be  some 
purpose  germane  to  the  general  scope  of  the 
objects  for  which  the  corporation  is  created, 
it  is  difficult  to  see  how  subscriptions  or  dona- 
tions to  the  building  of  a  railroad  could  be 
germane  to  the  general  objects  for  which 
towns  and  counties  are  created,,  while  the 
building  of  a  schoolhouse  within'  the  town 
limits  would  not  be  germane  to  any  corpo- 
rate purpose  of  the  town.  Would  not  a  school 
building  within  the  town  of  Edgefield  pro- 
mote the  convenience,  welfare,  and  order  of 
Its  inhabitants?  Are  traffic  and  transporta- 
tion by  a  railroad  more  germane  to  municipal 
purpose  than  the  moral  and  intellectual  train- 
ing of  its  citizens? 

The  language  used  by  the  court  In  Floyd 
T.  Peinn,  30  8.  C.  T,  8  S.  B.  14,  2  L.  B.  A. 
242  et  seq.,  does  not  support  a  contrary  view. 
That  case  had  under  consideration  the  valid- 
ity of  township  bonds  in  aid  of  railroads, 
and  the  bonds  were  held  invalid  for  the  want 
of  a  township  corporate  purpose  to  be  pro- 
moted by  their  Issuance.  The  point  of  in- 
validity was  found  in  the  nondescript  char- 
acter of  the  township  corporation,  which  had 
not  been  created  for  any  purpose  whatever 
except  the  Issuance  of  the  bonds.  How  dif- 
ferent Is  the  case  before  ns!  The  town  of 
Edgefield  is  a  full-fledged  municipal  corpora- 
tion, with  general  power  and  purpose  to  do 
that  which  shall  appear  to  them  necessary 
and  proper  for  the  security,  welfare,  and 
convenience  of  said  town,  or  for  preserving 
health,  peace,  order,  and  good  government 
within  the  same,  and,  in  addition  to  this,  "the 
erecting,  repairing,  or  altering  of  school  build- 
ings," specifically  declared  to  be  a  corporate 
purpose  of  said  town,  and  it  cannot  be  de- 
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nled  that  such  a  specific  corporate  purpose  la 
promotive  of  the  general  purposes  of  the 
town  corporation. 

For  these  reasons,  the  petition  should  be 
dismissed,  and  the  temporary  restraining  or- 
der heretofore  granted  herein  should  be  re- 
voked. The  Judgment  of  this  court  to  this 
effect  baa  already  been  rendered. 

GARY,  A.  J.  I  concur  in  the  opinion  of 
Mr.  Justice  JONES  for  tbe  following  reasons: 
The  allegations  of  tbe  amended  petition, 
which  are  not  denied,  show  that  the  issu- 
ance of  tbe  bonds  is  for  a  public  puri>ose.  It 
Is  reasonably  to  be  expected  tbat  the  erec- 
tion of  a  scboolbouse  will  be  of  benefit  to  tbe 
municipality,  and,  while  the  question  wheth- 
er tbe  erection  of  a  schoolhouse  by  this 
municipality  is  a  corporate  purpose  la  not 
free  from  doubt,  nevertheless  the  constitu- 
tionality of  tbe  act  should  be  sustained,  un- 
less it  should  clearly  appear,  beyond  all  rea- 
sonable doubt,  that  the  act  contravened  tbe 
provisions  of  the  Oonstltution. 

(«8  8.  C.  SOI) 

BODIB  T.  CHARLESTON  &  W.  C.  BY.  CO. 

(Supreme  Court  of  South  Carolina.    April  20, 
1903.) 

NBW  TRIAL— INSUFFICIENT  DAMAOB3— INJURY 

TO  BMPLOY*— BVIDENCB-TRIAlr-IN- 

STRUCTIONS— DEFENSES. 

1.  A  uew  trial  may  be  granted  where  the 
damages  are  insufficient. 

2.  lu  an  action  by  an  employ^  against  a  rail- 
road for  injuries  received  while  loading  rail*,  it 
ia  competent  to  show  the  usual  method  of  de- 
fendants and  other  roads  of  doing  the  work. 

8.  It  is  not  error  for  tbe  court  to  refuse  to 
allow  the  jury  to  visit  the  place  of  tbe  accident, 
on  their  informing  him  that  a  view  of  the  place 
would  be  of  no  use. 

4.  In  an  action  for  injuries  to  an  employe,  an 
objection  to  tbe  admission  of  evidence,  failing 
to  state  in  what  particular  the  testimonv  was 
inadmissible,  is  too  general  for  consideration. 

5.  Where  defendant  requires  a  further  expla- 
nation of  the  principle  stated  in  tbe  instruction, 
it  dtould  prepare  a  request  to  that  effect. 

6.  An  instruction,  in  an  action  for  injuries  to 
a  servant,  tbat  defendant  should  adopt  such  ap- 
pliances as  were  suitable  to  the  work  which  it 
required  plaintiff  to  do,  with  a  reasonable  de- 
gree of  safety,  and  that  it  was  the  duty  of  the 
defendant  to  exercise  due  care  to  ascertain 
whether  the  appliances  were  safe  and  suitable, 
was  proper. 

7.  If  plaintiff  was  injured  by  au  accident  re- 
sulting from  tbe  concurrent  negligence  of  a  fel- 
low servant  w|d  of  defendant,  defendant  is  lia- 
ble, as  thoutnThe  was  the  sole  offender. 

8.  An  instruction  in  an  actlou  for  Injury  to 
servant  that  tbe  jury  cannot  find  for  plaintiff 
unless  the  preponderance  of  tbe  evidence  shows 
negligence  of  defendant,  which  was  the  proxi- 
mate cause  of  the  injury,  was  properly  modified 
by  making  defendant  liable  whether  tbe  alleged 
injury  could  have  and  ought  to  have  been  fore- 
seen or  not. 

9.  An  instruction  nndertaking  to  say  what 
facts  woald  constitute  negligence  on  the  part 
of  defendant  in  an  action  for  personal  injuries 
is  properly  refused. 

lO.  to  an  action  by  a  section  foreman  against 
a  master  for  personal  injuries  caused  by  an  at- 

T  t  8m  New  Trial,  vol.  17.  Cent.  Dig.  |  ISL 


tempt  to  perform  work  with  insufficient  hands, 
such  fnct  is  no  defense. 

11.  Where  there  is  evidence  to  sustain  a  ver- 
dict, a  refusal  to  set  it  aside  will  not  be  di»- 
turbed. 

Pope,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Greenwood 
County;   McCuUougb,  Special  Judge. 

Action  by  Joalah  W.  Bodie  agalnat  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany. Judgment  tor  plaintiff,  and  defendant 
appeals.    Affirmed. 

Defendant  appeals  on  tbe  following  excep- 
tions: 

"(1)  Tbe  defendant  excepts  to  and  appeals 
from  tbe  order  or  Judgment  of  Judge  Gary 
setting  aside  the  verdict  rendered  on  the  trial 
before  him  and  granting  a  new  trial,  on  the 
ground  tbat  the  circuit  Judge  did  not  have 
the  power  to  grant  such  new  trial  for  inade- 
quacy of  tbe  amount  of  tbe  verdict  rendered, 
and  it  was  error  of  law  for  blm  to  do  so. 

"(2)  Tbe  defendant  excepts  to  tbe  rulings 
of  Honorable  Joseph  A.  McCuIlough,  Presid- 
ing Judge,  in  relation  to  tbe  introduction  of 
testimony,  and  alleges  error  in  such  rulings 
as  follows:  (a)  In  allowing  tbe  plaintiff,  Bo- 
die, to  testify,  against  tbe  objection  of  tbe 
defendant,  as  to  what  was  tbe  usual  and 
customary  way  of  handling  and  loading  rails, 
and  tbat  the  manner  in  which  be  was  hand- 
ling rails  when  he  was  injured  was  the  usual 
and  customary  manner;  the  testimony  being 
as  follows:  'Q.  What  is  tbe  usual  and  ordi- 
nary way?  Mr.  Grier:  We  object  to  that,  also, 
as  incompetent.  (Objection  overruled.)  A. 
Just  like  I  was  handling  them.'  Tbe  error 
being  that  tbe  circuit  Judge  by  bis  ruling  al- 
lowed testimony  as  to  tbe  usual  and  customa- 
ry method  of  handling  rails,  upon  tbe  ques- 
tion of  plaintiff's  ordinary  care  in  handling 
such  rails  when  he  was  Injured,  (b)  In  al- 
lowing the  witness  Bodle  to  testify  that  the 
method  he  adopted  for  handling  these  rails 
was  usual  and  customary  on  the  C.  &  W.  0. 
Railroad,  as  follows:  'Q.  What  has  been  the 
method  adopted  on  the  0.  &  W.  C.  Railway? 
Mr.  Grier:  We  object  to  tliat  as  incompe- 
tent (Objection  overruled.)  Q.  What  baa 
been  the  custom  adopted  there?  A.  Tbe  cus- 
tomary way  of  loading  rails  was  to  load  it 
tbe  way  I  spoke  of  Just  a  few  minutes  ago— 
both  ends  at  a  time.  We  usually.  In  loading, 
loaded  in  no  other  way.'  The  error  being  in 
allowing  testimony  as  to  tbe  custom  of  other 
agents  and  employes  of  this  defendant  In 
handling  rails,  upon  tbe  question  of  ordinary 
care  of  the  plaintiff  In  handling  rails  when 
he  was  injured,  (c)  In  allowing  tbe  witness 
W.  D.  Melton  to  testify  what  was  the  cus- 
tomary way  of  loading  rails  on  a  push  car 
of  tbe  Central  of  Georgia  Railroad  and  other 
roada,  tbe  testimony  being  as  fdilowa:  'Q. 
What  road  did  you  work  on?  A.  I  worked 
for  tbe  Central  of  Georgia.  Q.  Did  you  work 
for  the  C.  &  W.  C?  A.  Well,  tbat  was  part 
of  tbat  road  at  tbat  time.    Q.  What  is  tlie 
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usual  and  customary  way  of  loading  rails  on 
a  push  car?  (We  object  to  that  on  the  ground 
of  Incompetency.  Objection  oyerruled.)  Q. 
What  Is  the  usual  and  customary  way  of 
loading  rails  on  a  push  car?  A.  Pick  it  up 
and  carry  it  and  load  It  on  the  car.  Q.  One 
end  at  a  time,  or  altogether?  A.  I  never 
have  picked  up  one  end  at  a  time.  I  Just 
picked  up  the  whole  rail  and  can-ied  It  and 
loaded  it  on  the  car.  Q.  What  is  the  usual  and 
customary  way?  Was  it  ever  done  any  other 
way?  A.  Always  saw  it  that  way.'  The  er- 
ror being  in  allowing  testimony  as  to  the 
custom  on  other  railroads  or  on  this  road  in 
handling  rails,  upon  the  question  of  ordinary 
care  of  the  plaintiff  in  handling  rails  when 
he  was  injured,  (d)  In  allowing  the  witness 
P.  W.  EUenberg  to  testify  as  to  the  usual 
and  customary  manner  of  handling  rails,  in 
answer  to  the  following  questions,  to  wit: 
'Q.  What  is  the  usual  and  customary  manner 
of  handling  rail?  Do  you  know  how  it  Is 
done?  What  is  the  customary  way?  The 
error  being  In  allowing  testimony  as  to  the 
custom  on  other  roads  or  on  this  road  In 
handling  rails  upon  the  question  of  ordinary 
care  of  the  plaintiff  In  handling  rails  when 
he  was  injured,  (e)  In  allowing  the  witness 
J.  B.  Ogilvie,  on  cross-examination,  to  testi- 
fy that  a  larger  force  of  hands  would  have 
been  safer  in  this  case,  because  such  force 
would  be  able  to  catch  and  hold  up  a  falling 
rail  if  one  hand  should  slip.  The  error  being 
that  there  was  no  such  negligence  alleged  in 
the  complaint,  and  such  testimony  was  there- 
fore Incompetent. 

"(3)  The  presiding  Judge,  Hon.  Joseph  A. 
McCullough,  erred  In  not  requiring  the  Jury  to 
visit  the  place  of  the  injury,  after  having 
ruled,  in  defendant's  favor,  and  against  the 
objection  of  plaintiff,  that  they  should  do  so, 
and  In  allowing  the  Jury  to  determine  this 
question  for  themselves.  The  error  being: 
(a)  Having  decided  that  it  was  necessary  to 
a  Just  decision  of  tbe  canse  for  the  Jury  to 
visit  such  place,  it  was  error  of  law  for  the 
circuit  Judge  to  subsequently  allow  the  Jury 
to  determine  the  question  whether  they 
would  so  view  the  place,  or  not,  for  them- 
selves, (b)  Because  the  record  shows  that 
it  was  necessary  to  a  Jnst  decision  of  this 
cause  for  the  Jury  to  view  the  place  of  Injury, 
and,  tbe  circuit  Judge  having  so  held.  It  was 
error  of  law  for  him  to  allow  the  Jury  to 
have, any  voice  in  determining  this  question. 

"(4)  The  presiding  Judge,  Hon.  J.  A.  Mc- 
Cullough, erred  In  charging  the  Jury  as  fol- 
lows: 'If  you  conclude  that  defendant  did 
not  require  the  plaintiff  to  do  this  extra  work, 
but  the  plaintiff  did  so  freely,  voluntarily, 
of  his  own  motion,  without  being  required 
by  the  defendant  so  to  do,  why,  then,  of 
course,  under  tbe  complaint,  the  plaintiff 
would  not  be  entitled  to  recover,  because  he 
bases  his  action  upon  that  theory.  If,  bow- 
ever,  you  conclude  that  the  defendant  did 
require  the  plaintiff  to  do  this  extra  work, 
then  there  immediately  followed  a  duty  and 


obligation  which  the  law  imposes  iipon  the 
defendant  railway  company,  and  that  is  tliat 
the  defendant  railway  company  would  fur- 
nish to  the  plaintiff  suitable,  safe  and  ap- 
propriate appliances  for  the  purpose  of  doing 
that  work.'  The  error  being  that  bis  honor 
assumed  as  a  fact  in  the  case  that  the  work 
in  which  the  plaintiff  was  engaged  when  in- 
jured was  extra  work,  when  It  was  one  of 
the  issuable  facts  in  liie  case  whetber  such 
work  was  extra,  or  was  a  part  of  and  a  mere 
incident  to  the  general  work  of  keeping  up 
roadbed,  which  had  been  committed  to  the 
plaintiff;  thus  charging  upon  the  facts,  in 
violation  of  the  provision  of  the  Constitution 
which  prohibits  siich  a  charge. 

"(5)  The  presiding  Judge,  Hon.  J.  A.  Mc- 
Cullough, erred  in  charging  the  Jury  as  fol- 
lows: That  it  was  the  duty  of  the  defend- 
ant to  adopt  and  use  such  machinery,  ap- 
paratus, appliances,  tools,  and  means  as 
were  suitable  and  proper  for  the  prosecution 
of  the  business  which  it  required  the  plain- 
tiff to  do,  with  a  reasonable  degree  of  safety 
to  life  and  security  against  injury,  and  it 
was  the  duty  of  the  defendant,  and  not  the 
plaintiff,  to  exercise  due  care  and  diligence 
to  ascertain  whether  the  appliances  furnish- 
ed were  safe  and  suitable.'  The  error  be- 
ing: (a)  That  while  in  some  cases  tbe,  em- 
ploys may  assume  that  machinery  given 
him  to  work  with  is  safe  and  suitable,  and 
he  Is  not  bound  to  Inquire  whetber  It  is 
so  or  not,  such  principle  does  not  apply  to 
this  case,  where  the  alleged  negligence  was 
in  falling  to  furnish  a  sufficient  force  of 
hands,  and  the  inefficiency,  if  It  existed,  was 
patent,  and  particularly  where  the  plaintiff 
himself  was  In  control  of  the  Instrumental- 
ities given  him  for  his  work,  and  In  some 
measure  stood  in  the  position  of  master 
with  reference  thereto.  Co)  In  all  cases  It 
Is  tbe  duty  of  an  employ^  to  exercise  due 
care  In  and  about  the  work  committed  to 
him,  and  it  was  error  of  law  for  the  Judge 
to  instruct  the  Jury  that  It  was  not  the  duty 
of  the  plaintiff  to  exercise  due  care  and  dil- 
igence to  ascertain  whetber  the  appliances 
furnished  were  safe  and  suitable,  (c)  Tbe 
doctrine  stated  was  not  applicable  to  this 
case,  and  was  error  of  law,  for  the  further 
reason  that  the  uncontradicted  testimony 
of  the  plaintiff  showed  that  he  had  full 
knowledge  some  time  before^ls  Injury  of 
tbe  alleged  insufficiency  of  tro  force  com- 
mitted to  him. 

"(6)  The  presiding  Judge,  Hon.  J.  A.  Mc- 
Cullough, erred  in  charging  the  Jury,  on  the 
request  of  plaintiff,  as  follows:  'That  If  the 
Jury  find"  that  the  plaintiff  was  injured  by 
an  accident  resulting  from  the  concurrent 
negligence  of  a  fellow  servant  and  of  the 
defendant,  the  defendant  is  liable  as  though 
It  were  tbe  sole  offender.'  The  error  being: 
(a)  The  charge  leaves  entirely  out  of  ac- 
count the  question  of  proximate  canse,  and 
instructs  the  Jury,  In  effect,  that  plaintiff 
can  recover  for  an  accident  resulting  from 
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any  preTioos  negligent  act  of  the  defendant, 
remote  or  proximate,  if  it  concurred  with 
a  negligent  act  of  a  feliow-servant  (h)  The 
Instmctlon  was  more  erroneous  and  hurtful 
to  the  defendant  because  the  presiding 
Judge  elsewhere  in  his  charge  Instructed  the 
Jury  that  an  accident  and  a  negligent  act 
are  entirely  different,  and  to  be  distinguish- 
ed one  from  the  other,  (c)  The  effect  of  the 
charge  was  to  instruct  the  Jury  that  the  de- 
fendant would  be  liable  for  an  accident 
(d)  It  decides  all  questions  against  the  de- 
fendant, and  practically  Instructs  the  Jury 
to  render  a  verdict  In  favor  of  plaintiff,  in- 
asmuch as  one  of  the  defenses  of  the  mil- 
way  company  was  that  the  cause  of  the  in- 
Jury  was  the  accidental  falling  of  a  fellow- 
Bervant. 

"(7)  The  presiding  Judge,  Hon.  J.  A.  Mc- 
Cullongh,  erred  In  refusing  to  charge  the 
defendant's  third  request,  as  presented,  as 
follows:  'The  Jury  cannot  find  for  the  plain- 
tiff unless  the  preponderance  of  the  evidence 
shows  that  the  defendants  were  guilty  of 
negligence  as  charged  in  the  complaint,  and 
that  such  negligence  was  the  proximate 
cause  of  the  injury;  and,  in  order  to  war- 
rant a  finding  that  the  negligence  complain- 
ed of  was  the  proximate  cause  of  the  Injury 
alleged.  It  must  appear  that  the  Injury  was 
a  natural  and  probable  consequence  of  the 
alleged  negligence,  and  that  It  could  have 
been  and  ought  to  have  been  foreseen'— and 
in  modifying  the  same  by  strilcing  out  the 
words,  'and  that  it  could  have  been  and 
ought  to  have  been  foreseen.'  The  error 
being:  (a)  The  charge,  as  modified,  makes 
the  defendant  liable,  whether  the  alleged 
Injury,  as  the  result  of  the  alleged  negli- 
gence, could  have  and  ought  to  have  been 
foreseen,  or  not  (b)  The  request,  as  pre- 
sented, contained  a  sound  proposition  of  law, 
and  ought  to  have  been  charged  without 
modification. 

"(8)  The  presiding  Judge  Hon.  J.  A.  Mc- 
Cullough,  erred  in  refusing  the  defendant's 
fourth  request,  as  follows:  If  the  Jury  be- 
lieve that  the  cause  of  the  injury  was  the 
accidental  falling  of  one  of  the  plalntUTs 
co-workers,  and  that  this  fall  was  not  caused 
by  the  negligence  of  the  railway  company, 
then  the  plaintiff  cannot  recover.  The  error 
being:  (a)  The  request  contained  a  sound 
proposition  of  law,  and  should  liave  been 
charged  as  submitted,  (b)  The  modification 
emasculates  the  request,  (c)  The  modifica- 
tion makes  the  defendant  liable  for  conse- 
quences of  the  fall,  although  not'  liable  for 
the  fall  Itself,  and  allows  recovery  for  negli- 
gence not  alleged  In  the  complaint 

"(9)  The  presiding  Judge,  Hon.  J.  A.  Mc- 
Cnllough,  erred  in  refusing  to  charge  the 
Jury,  aa  requested  by  the  defendant,  as  fol- 
lows: If  the  Jury  believe  that  the  force  of 
bands  furnished  to  the  plaintiff  was  suflB- 
dent  and  safe  for  doing  the  work  In  hand 
In  a  different  way  from  that  which  he  adopt- 
ed, then  the  plaintiff  cannot  recover,  If  the 
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evidence  shows  that  his  injury  resulted  from 
his  use  of  the  force  for  the  work  in  a  more 
dangerous  way,  unless  the  evidence  also 
shows  that  he  was  directed  or  required  by 
his  employer  to  adopt  such  more  hazardous 
way' — and  in  modifying  the  same  by  in- 
serting therein  the  word  'negligent'  The 
error  being:  (a)  The  request  contained  a 
sound  proposition  of  law,  and  It  was  error 
not  to  charge  It  as  presented,  (b)  The  de- 
fendant was  entitled  to  the  instruction  that 
the  use  of  a  more  hazardous  way  for  doing 
work,  when  the  plaintiff  knew  of  a  safe 
way,  was  in  Itself  negligence  that  would 
bar  a  recovery,  (c)  In  Instructing  the  Jury 
that,  before  plaintiff  could  be  barred  for 
contributory  negligence,  defendant  must 
show  more  negligence  on  the  part  of  plain- 
tiff than  the  adoption  of  a  method  for  doing 
the  work  known  to  be  dangerous. 

"(10)  The  presiding  Judge  erred  in  refus- 
ing to  charge  the  defendant's  seventh  re- 
quest, as  follows:  'If  the  negligence  against 
which  the  plaintiff  complains — if  there  was 
any  such  negligence  on  the  part  of  the  rail- 
way company — was  long  enough  before  the 
injury  to  admit  of  plaintiffs  guarding 
against  It  by  the  use  of  ordinary  care,  and 
he  failed  to  do  this,  knowing  of  such  negli- 
gence of  the  railway  company,  there  can  be 
no  recovery.'  The  error  being:  (a)  The  re- 
quest contained  a  sound  proposition  of  law, 
and  it  should  have  been  charged  as  present- 
ed, (b)  In  view  of  the  fact  that  the  negli- 
gence complained  of  occurred  long  prior  to 
plaintltCs  injury,  the  request  contained  a 
sound  proposition  of  law  applicable  to  the 
case  as  made,  with  reference  to  the  question 
of  contributory  negligence,  and  its  refusal 
eliminated  that  defense  in  the  most  mate- 
rial aspect  of  the  defendant's  case. 

"(11)  The  presiding  Judge,  Hon.  J.  A.  Mc- 
Cullough,  erred  in  refusing  to  charge  the 
defendant's  eighth  request,  as  follows:  The 
courts  will  not  take  better  care  of  a  man 
than  he  takes  of  himself;  hence,  if  an  em- 
ploy6  knows  that  the  work  in  which  be  is 
engaged  is  dangerous,  or  that  the  appliances 
used  by  him  are  dangerous  or  Insnfllcient, 
and  fails  to  exercise  ordinary  care  and  ob- 
servation to  protect  himself  after  such  knowl- 
edge, he  cannot  recover;  and,  if  the  Jury  find 
such  conditions  to  exist  here,  their  verdict 
should  be  for  the  defendant'  The  error  be- 
ing: (a)  The  request  contained  a  sound  prop- 
osition of  law,  and  should  have  been  charged 
as  presented,  (b)  In  view  of  the  fact  that 
the  negligence  complained  of  occurred  long 
prior  to  the  plaintiff's  injury,  the  request  con- 
tained a  sound  proposition  of  law,  applicable 
to  the  case  as  made,  vrltb  reference  to  the 
question  of  contributory  negligence,  and  its 
refusal  eliminated  that  defense  In  the  most 
material  aspect  of  the  defendant's  case,  (c) 
It  is  the  duty  of  an  employfi  to  exercise  ordi- 
nary care,  even  when  the  master  has  given 
him  defective  appliances  with  which  to  work, 
and  the  refusal  of  the  circuit  Judge  to  pre- 
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sent  this  charge  to  the  Jnry  Ignored  this  prin- 
ciple, and  relieved  the  plaintiff  from  the  exer- 
cise of  such  ordinary  care,  if  the  master  had 
previously  been  negligent  in  falling  to  tar- 
nish a  sufficient  force. 

"(12)  The  presiding  judge,  Hon.  J.  A.  Mc- 
Ciillough,  erred  In  refusing  to  grant  a  new 
trial,  because  the  testimony,  taken  In  Its 
strongest  light  In  favor  of  the  plaintiff,  shows 
that  the  proximate  cause  of  the  Injury  was 
not  the  negligence  of  the  defendant,  but  the 
accidental  falling  of  one  of  the  plalntUTa 
fellow  servants,  and  it  was  error  of  law  to 
refuse  a  new  trial  on  this  ground." 

Sbeppards  &  Orler  and  8.  J.  Simpson,  for 
appellant  Oraydon  &  Giles  and  Caldwell  A 
Park,  for  appellee. 

Statement  of  Facts. 

OART,  A.  3.  The  allegatlonB  of  the  com- 
plaint, material  to  th?  consideration  of  the 
questions  raised  by  the  exceptions,  are  aa  fol- 
lows: 

"(2)  That  at  the  time  hereinafter  mentioned, 
and  for  a  long  time  prior  thereto,  the  plain- 
tiff was  employed  by  the  said  defendant  as 
section  foreman  upon  section  18  of  defend- 
ant's said  line  of  railroad,  and,  as  such  fore- 
man, was  ordered  and  required,  in  addition 
to  the  other  duties  imposed  upon  him,  to  haul 
and  put  in  piles  upon  the  side  of  said  rail- 
road, certain  steel  rails,  which  had  been 
taken  up  from  said  track  and  cast  alongside 
the  same. 

"(3)  That  during  the  summer  of  1889  the 
said  defendant  furnished  to  the  plaintiff  a 
force  of  six  section  hands  to  do  the  ordi- 
nary and  usual  work  required  on  said  sec- 
tion, but,  prior  to  giving  the  special  orders 
to  haul  and  pile  the  said  steel  rails,  the  said 
defendant  had  reduced  plaintiffs  force  of 
hands  to  three,  and  had  required  plaintiff  to 
take  the  place  of  a  hand,  and  assist  in  all 
such  work  as  required  the  services  of  more 
than  three  men. 

"(4)  That  when  the  plaintiff  was  ordered 
and  required  by  the  defendant  to  haul  and  pile 
the  said  steel  rails,  he  requested  the  said  de- 
fendant to  send  him  more  help,  protesting 
that  the  said  steel  rails  were  entirely  too 
heavy  (each  one  of  them  weighing  600  pounds 
or  more)  for  the  three  hands  and  himself  to 
handle,  whereupon  the  said  defendant  prom- 
ised two  more  men  to  assist  In  the  said  work, 
in  the  meantime  requiring  plaintiff  to  do  and 
perform  the  same. 

"(5)  That  it  was  the  defendant's  duty  to 
furnish  to  the  plaintiff  proper  appliances  and 
the  help  necessary  to  do  and  perform  the 
work  assigned  to  him  and  required  of  him, 
and,  notwithstanding  Its  said  promise.  It 
-n-illfully  and  negligently  and  carelessly  dis- 
regarded its  duty  to  plaintiff,  and  his  request 
for  more  help,  and  failed  to  furnish  to  the 
plaintiff  a  sufficient  force  of  hands  to  do  the 
work  required  of  him,  and  that  such  negli- 
gence of  the  defendant  was  the  direct  cause 


of  the  injury  to  the  plaintiff  hereinafter  set 
forth  and  alleged. 

"(6)  That  on  the  16th  day  of  February, 
1800,  while  the  plaintiff.  In  compliance  with 
the  orders  of  the  defendant,  was  trying,  with 
the  assistance  of  his  three  tiands,  to  carry 
one  of  the  said  steel  rails  up  an  embank- 
ment for  the  purpose  of  loading  it  on  his 
car  and  hauling  and  piling  it  as  aforesaid, 
one  of  his  said  hands  was  entirely  overcome 
and  exhausted  by  the  great  weight  of  the  said 
steel  rail,  on  account  of  the  failure  of  the 
defendant  to  furnish  a  sufficient  force  to 
carry  the  same,  and  fell  to  the  £n^>und,  there- 
by pausing  the  whole  weight  of  one  end  of 
the  steel  rail  to  be  thrown  on  the  plaintiff, 
by  which  his  right  1%  was  knocked  ont  of 
place,  his  back  injured,  and  a  great  strahi 
put  upon  his  whole  body,  causing  a  lesion  of 
his  kidneys  and  other  internal  organs." 

Upon  the  first  trial  the  Jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $2,400, 
but  on  appeal  the  Supreme  Court  granted  a 
new  trial  61  S.  a  468,  39  S..E.  715.  When 
the  case  was  tried  the  second  time,  the  Jury 
found  a  verdict  in  favor  of  the  plaintiff  for 
$1,000,  which  was  set  aside  by  the  presiding 
Judge  on  the  ground  that,  if  the  plaintiff  was 
entitled  to  recover  any  sum  at  all,  the  said 
amount  was  Inadequate.  On  the  third  trial 
the  verdict  was  in  favor  of  the  plaintiff  for 
$3,000.  The  defendant  appealed  upon  excqt- 
tlons,  which  will  be  reported. 

Opinion. 

First  Exception.  This  exception  raises  the 
question  whether  his  honor  the  circuit  judge 
had  the  power  to  grant  a  new  trial  for  Inade- 
quacy in  the  amount  of  the  verdict.  Section 
2734  of  the  Code  of  Laws  provides  that  "cir- 
cuit courts  shall  have  power  to  grant  new 
trials  in  cases  where  there  has  been  a  trial 
by  Jury  for  reasons  for  which  new  trials 
have  usually  been  granted  In  the  courts  of 
law  in  this  state."  Section  286  of  the  Code 
of  Procedure,  in  subdivision  4,  contains  tbo 
provision  that  "the  judge  who  tries  the  cause 
may.  In  his  discretion,  entertain  a  motion,  to 
be  made  on  his  minutes,  to  set  aside  a  ver- 
dict and  grant  a  new  trial  upon  exceptions, 
or  for  insufficient  evidence,  or  for  exoeesive 
damages,  but  such  motions,  if  heard  upon  the 
minutes,  can  only  be  heard  upon  the  same 
term  at  which  the  trial  is  had."  (Italics 
ours.)  While  14  Knc  of  PL  &  Pr.  764,  does 
contain  the  language  quoted  in  the  opinion 
of  Mr.  Chief  Justice  POPE,  under  the  head  of 
"Inadequate  Damages  for  Torts— Common- 
Iaw  Rule,"  it  also  adds  immediately  there- 
after these  words:  "But  the  modem  rule  is 
ttiat  a  new  trial  may  be  granted,  in  actions 
for  torts,  where  the  verdict  Is  grossly  inade- 
quate, for  the  same  reasons  as  those  govern- 
ing where  the  verdict  is  excessive."  And 
under  the  head  of  "Code  Provisions,"  on  page 
766,  It  also  says:  "The  Code  provisions  as  to 
new  trials  for  inadequate  damages  appear,  in 
general,  to  be  merely  declaratory  of  the  corn- 
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mon  law.  In  aome  states  the  Codes  bare 
been  amended  so  as  to  permit  new  trials 
wbere  tbe  verdict  Is  so  toadequate  as  to  Indi- 
cate passion  or  prejudice.  In  tbe  absence  of 
Bucb  amendment,  a  new  trlal.may  be  granted 
for  Inadeqnate  damages,  on  tbe  theory  tliat 
the  verdict  ia  contrary  to  the  evidence." 
(Italics  ours.)  In  16  Ency.  of  Law  (1st  Bd.) 
SOI,  it  is  said:  "Wbere  a  verdict  gives  grossly 
Inadequate  damages  to  a  plabitiff,  it  is  as 
much  a  ground  for  a  new  trial  upon  tbe  mo- 
tion of  tbe  plalntlft  as  a  verdict  for  excessive 
damages  would  be  upon  tbe  motion  of  tbe  de- 
fendant" In  a  note  on  tbe  same  page,  tbe 
following  language  Is  quoted  from  McDonald 
V.  Walter,  40  N.  Y.  651:  "A  verdict  for  gross- 
ly Inadequate  amount  stands  upon  no  higher 
ground  in  legal  principle,  nor  in  tbe  rules  of 
law  or  justice,  than  a  verdict  for  excessive 
or  extravagant  amount  It  is  doubtless  true 
that  instances  of  tbe  former  occur  less  fre- 
quently, because  it  is  less  frequently  possible 
to  make  it  clearly  appear  that  the  Jury  have 
grossly  erred.  But  when  the  case  does  plain- 
ly show  such  a  result  Justice  as  plainly  for- 
bids that  tbe  plaintiff  should  be  denied  what 
is  bis  due,  as  that  the  defendant  should  pay 
what  he  ought  not  to  be  charged."  Tbe  case 
of  Benton  v.  Collins  (N.  C.)  34  S.  B.  242,  47 
L.  R.  A.  83,  Is  well  considered,  and  fully  sus- 
tains our  views  upon  this  question.  Tbe 
cases  from  our  Reports,  cited  in  the  opinion 
of  Oblef  Justice  POPS,  while  showing  that 
tbe  courts  should  cautiously  exercise  the  right 
to  grant  new  trials  for  inadequacy  in  the 
amount  of  the  verdict  nevertheless  clearly 
lay  down  the  principle  that  the  court  has  tbe 
power  to  grant  a  new  trial  in  such  cases. 
See,  also,  Stuckey  y.  B.  R.,  57  S.  a  895,  35 
S.  B.  550,  and  cases  therein  cited,  which  even 
show  that  tbe  circuit  Judge  may,  in  bis  dis- 
cretion. Impose  conditions  upon  granting  a 
new  trial. 
Second    Bxceptlon.  Assignments    of    error 


"c," 


"d"  will  be  first  consid- 


ered. The, only  ground  of  objection  interpos- 
ed by  tbe  defendant  to  the  introduction  of  tbe 
testimony  on  the  trial  of  tbe  case  in  tbe  cir- 
cuit court  was  that  it  was  Incompetent  This 
objection  failed  to  specify  in  what  particular 
tbe  testimony  was  inadmissible,  and  is  there- 
fore too  general  to  be  considered.  But  waiv- 
ing this  objection,  and  considering  the 
grounds  set  forth  in  tbe  exceptions,  they  can- 
not be  sustained,  as  the  testimony  was  ex- 
planaton^  of  tbe  method  for  operating  tbe  ap- 
pliances. 

Assignment  of  error  "e."  In  tbe  first  place, 
tbe  witness  testified  that  a  larger  force  of 
bands  would  not  have  been  safer  In  this  case; 
and,  in  tbe  second  place,  tbe  testimony  was 
responsive  to  tbe  issues  made  by  tbe  pleads 
ings. 

Third  Bxception.  The  Jury  informed  bis 
honor  the  presiding  Judge  that  they  had  de- 
cided that  it  would  be  of  no  benefit  to  them 
to  visit  the  place  wbere  tbe  accident  occur- 
red.   It  was  wholly  within  tbe  discretion  of 


tbe  presiding  Judge  whether  he  would  send 
tbe  Jury  to  view  tbe  place  where  the  injury 
occurred,  and,  under  the  circumstances,  bis 
discretion  was  properly  exercised. 

Fourth  Bxception.  When  the  presiding 
Judge  spoke  of  "this  extra  work,"  be  did  not 
mean  to  decide  the  question  of  fact  but  only 
to  refer  to  the  extra  work  mentioned  In  tbe 
pleadings,  which  he  had  Just  explained  to  tbe 
Jury,  and  which  be  pointed  out  as  an  issue  in 
tbe  case. 

Fifth  Bxception.  The  charge  embodied  a 
sound  proposition  of  law,  and,  if  the  de- 
fendant desired  further  explanation  of  tbe 
principle  therein  stated,  it  should  have  pre- 
pared requests  to  that  effect 

Sixth  Exception.  Tbe  cbarge  mentioned  in 
this  exception  is  to  be  considered  in  connec- 
tion with  other  portions  of  tbe  charge.  By 
reference  to  tbe  charge  set  out  in  tbe  seventh 
exception,  it  will  be  seen  that  the  appellant 
had  the  benefit  of  the  principle  as  tbe  proxi- 
mate cause  of  the  injury. 

Seventh  Bxception.  The  charge,  as  modi- 
fled,  conformed  to  the  principle  stated  in  Har- 
rison V.  Berkeley,  1  Strob.  525,  47  Am.  Dec. 
678,  cited  with  approval  in  Pickens  v.  R.  B., 
54  S.  C.  508,  32  8.  B.  567,  in  which  the  court 
says:  "It  Is  required  that  the  consequences 
to  be  answered  for  should  be  natural  as  well 
as  proximate.  By  this  I  understand,  not  that 
they  should  be  such  as,  upon  a  calculation 
of  chances,  would  be  found  likely  to  occur, 
nor  such  as  extreme  prudence  might  antici- 
pate, 'but  only  that  they  should  be  such  as 
have  actually  ensued  one  from  another,  with- 
out the  occurrence  of  any  such  extraordinary 
conjunction  of  circumstances,  or  the  interven- 
tion of  any  such  extraordinary  result  as  that 
tbe  usual  course  of  nature  should  seem  to 
have  been  departed  from." 

Mghth  Bxception.  The  presiding  Judge 
said:  "I  refuse  to  charge  you  that,  that  way. 
I  cbarge  you  that  request  as  follows:  'If  the 
Jury  believe  that  the  cause  was  tbe  acciden- 
tal falling  of  one  of  plaintiff's  co-workers, 
and  that  this  fall,  I  have  added,  or  its  con- 
sequences, was  not  due  to  the  negligence  of 
the  railway  company,  then  the  plaintiff  can- 
not recover.' "  The  authority  last  cited  sus- 
tains the  charge  as  modified. 

Ninth  Bxception.  EUa  honor  said:  "I  can- 
not charge  you  that  way,  but  I  charge  you 
that  with  this  modification,  and  you  will  pay 
attention  now  to  the  charge  as  I  now  read  it 
to  you:  'If  the  Jury  believe  that  the  force 
of  hands  furnished  the  plaintiff  was  sufficient 
and  safe  for  doing  the  work  in  hand  in  a 
different  way  from  that  which  he  adopted, 
then  the  plaintiff  cannot  recover,  if  the  evi- 
dence shows  that  bis  injury  resulted  from 
his  negligence,  from  his  negUgent  use  of  the 
force  for  the  work  in  a  more  dangerous  way, 
unless  tbe  evidence  also  shows  that  be  was 
directed  or  required  by  his  employer  to  adopt 
such  more  hazardous  way.'  That  is  for  you. 
Take  into  consideration  tbe  facts  as  tbe; 
presented  themselves  to  plaintiff  on  that  oc- 
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casion.  Was  he  negligent?  Did  he  lack  or- 
dinary care  in  tlie  way  in  wblcli  lie  liandled 
tlioae  rails?  Gentlemen  of  the  Jury,  in  han- 
dling them,  did  he  fall  short  of  that  standard 
—the  standard  of  ordinary  care?  If  you  And 
that  he  did,  and  that  caused  the  injury,  then 
—why,  then,  of  course,  under  the  charge 
which  I  have  given  you,  he  contributed  to  his 
own  injury.  If  you  find  on  that  occasion 
that  be  didn't  fall  short  of  the  standard,  tak- 
ing everything  into  consideration— be  han- 
dled the  rails  with  the  force  of  hands  Just 
as  an  ordinarily  prudent  man  would  have 
been  expected  under  the  same  circnmatances 
--he  would  not  be  guilty  of  a  lack  of  ordinary 
care.  Then,  if  defendant  was  negligent,  you 
cannot  charge  him  with  contributory  negli- 
gence." The  request  to  charge  was  objec- 
tionable, for  the  reason  that  It  undertook  to 
say  what  facts  would  constitute  negligence. 
Even  If  the  evidence  showed  that  the  plaln- 
tifTs  injury  resulted  from  his  use  of  the 
force  for  the  work  in  a  more  dangerous  way, 
and  also  that  he  was  not  directed  or  required 
by  his  employer  to  adopt  the  more  hazard- 
ous way,  nevertheless  It  was  for  the  Jury  to 
draw  the  inference  therefrom,  and  to  deter- 
mine whether  such  facts  constituted  negli- 
gence. 

Tenth  Exception.  The  case  of  Toungblood 
V.  R.  Oo.,  60  S.  a  9,  38  &  B.  232,  85  Am. 
St.  Rep.  824,  shows  that  the  request  to 
charge  was  properly  refused,  In  which  the 
court  uses  this  language:  "Section  16,  art 
9  of  the  Constitution,  sets  at  rest  any  doubts 
that  might  be  entertained  on  this  question. 
It  provides  that  'knowledge  by  an  employee 
injured  by  the  defective  or  unsafe  character 
or  condition  of  any  machinery,  ways  or  ap- 
pliances, shall  be  no  defense  to  an  action  for 
injury  caused  thereby,  except  as  to  the  con- 
ductors OT  engineers  in  charge  of  dangerous 
or  unsafe  cars  or  engines  voluntarily  oper- 
ated by  them.'  In  other  words,  where  an 
employ^  Is  Injured  while  voluntarily  operat- 
ing machinery  after  knowledge  of  Its  unsafe 
condition,  his  action  for  injury  caused  there- 
by shall  not  be  defeated  by  reason  of  this 
fact.  The  word  'defense'  is  not  used  In  Its 
technical  sense.  The  words  'shall  be  no  de- 
fense to  an  action'  are  to  be  understood  as 
meaning  'shall  not  defeat  an  action.'  The 
Oonstltation  did  not  Intend  to  deal  with 
pleadings,  but  with  a  principle  of  law.  It 
did  not  Intend  that  a  defendant  on  a  motion 
for  nonsuit  should  get  the  benefit  of  a  state 
of  facts  which  the  Constitution  declared 
should  be  no  defense  to  the  action."  The  ob- 
ject of  this  provision  was  to  take  from  a 
defendant  that  failed  to  furnish  suitable  ma- 
chinery the  right  to  defeat  an  action  by  the 
employ^  by  showing  that  he  did  not  act  with 
due  care  In  voluntarily  operating  the  ma- 
chinery after  knowledge  of  Its  defective  con- 
dition. 

Eleventh  Exception.  This  exception  is  like- 
wise disposed  of  by  the  case  last  mentioned. 

Twelfth   Exception.  There   was  testimony 


to  sustain  the  finding  of  the  Jury.    This  ex- 
ception must  therefore  be  overruled. 

The  Judgment  of  tbe  circuit  court  is  af- 
firmed. 

JONES,  Jn  ooncnra,' 

POPE,  a  J.  (dissenting).  This  Is  tbe  sec- 
ond visit  of  this  action  to  this  court.  The 
Jury  at  the  first  trial  gave  the  plaintiff  $2,- 
400  damages.  A  new  trial  was  ordered  by 
thU  court.  See  61  S.  O.  468,  S»  S.  E. 
715.  At  the  time  of  new  trial,  before  Jndge 
Ernest  Gary  and  a  Jury,  a  verdict  for  $1,000 
was  given  the  plainticr,  but,  on  the  ground 
of  Inadequacy  of  verdict,  tbe  circuit  Judge 
ordered  a  new  trial.  At  the  third  trial,  be- 
fore the  Honorable  Joseph  A.  McCuUough, 
as  special  Judge,  and  a  Jury,  a  verdict  for 
13,000  was  given  the  plaintiff.  After  entry  of 
Judgment  on  this  last  verdict  the  defendant 
gave  notice  of  Its  appeal  from  the  order  of 
Judge  Ernest  Gary  granting  a  new  trial,  and 
also  Its  appeal  from  the  Judgment  for  $3,000. 
Exceptions  were  exhibited  against  the  order 
of  Judge  Elmest  Gary  and  the  Judgment  for 
$3,00a  It  is  apparent  that  if  the  order  of 
Judge  Ernest  Gary  la  untenable,  because  er- 
roneous, there  is  no  necessity  to  consider  any 
of  the  grounds  of  appeal  In  the  last  case,  for. 
If  Judge  Ernest  Gary  was  In  error,  the  ver- 
dict for  $1,000  still  remains  a  vaUd  verdict 
and  the  Judgment  for  $3,000  must  be  set 
aside  as  a  nullity.  We  will  therefore  first 
consider  the  exceptions  presented  to  Judge 
Gary's  order  for  a  new  trial. 

It  wUl  be  proper  to  state  what  the  char- 
acter of  tbe  action  Is,  as  stated  by  tbe  plead- 
ings and  the  Judgment  of  this  court  In  this 
action,  as  found  in  61  S.  a  468,  39  S.  E.  715. 
Mr.  Jnstice  JONES,  In  passing  upon  the  is- 
sues as  presented  by  the  pleadings,  said: 

"This  appeal  comes  from  a  verdict  and 
Judgment  in  favor  of  plaintiff  in  an  action 
for  damages  for  personal  injuries  alleged  to 
have  been  sustained  through  defendant's  neg- 
ligence In  falling  to  furnish  ah  adequate 
force  of  laborers  to  do  the  work  required  of 
the  plaintiff  as  section  track  foreman.  In  the 
hauling  and  piling  of  steel  rails,  after  ap- 
plication for  additional  help  by  tbe  plaintiff, 
and  promises  of  defendant  to  supply  the 
same.  Tbe  sixth  paragraph  of  tbe  complaint 
alleged: 

"  '(6)  That  on  the  16th  day  of  February, 
1900,  while  the  plaintiff,  in  compliance  with 
the  orders  of  the  defendant  was  trying,  with 
the  assistance  of  his  three  hands,  to  carry 
one  of  the  said  steel  rails  up  an  embank- 
ment for  the  purpose  of  loading  It  on  his 
car,  and  hauling  and  piling  it,  as  aforesaid, 
one  of  tbe  said  hands  was  entirely  overcome 
and  exhausted  by  tbe  great  weight  of  tbe 
said  steel  rail,  on  account  of  the  failure  of 
the  defendant  to  furnish  a  sufSdent  force  to 
carry  the  same,  and  fell  to  the  groimd,  there- 
by causing  tbe  whole  weight  of  one  end  of 
the  steel  rail  to  be  thrown  on  the  plaintiff. 
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by  wblcli  blB  right  leg  was  knocked  out  of 
place,  his  back  injured,  and  a  great  strain 
put  upon  hla  whole  body,  cansing  a  lesion  of 
his  kidneys  and  other  internal  organs.' 

"Besides  the  general  denial,  the  defendant 
Interposed,  as  special  defenses,  contributory 
negligence  and  assumption  of  risk  after 
knowledge." 

As  before  stated,  at  the  trial  before  Judge 
Ernest  Gary  and  a  Jury,  a  verdict  for  $1,000 
was  given  to  the  plaintiff.  Just  then  the 
"case"  for  appeal  is  as  follows:  "The  plain- 
tiff's counsel  moved  on  the  minutes  of  the 
court  for  a  new  trial  on  the  ground  of  inade- 
quacy In  the  amount  of  the  verdict  Against 
the  objection  of  defendant's  counsel,  this  mo- 
tion was  granted,  and  a  new  trial  ordered; 
the  presiding  Judge  signing  the  following  or- 
der: 'The  Jury  charged  with  the  above-stat- 
ed case  having  rendered  a  verdict  In  favor  of 
the  plaintiff  for  |1,000,  and  it  appearing  to 
the  court  that,  if  he  was  entitled  to  recover 
any -sum  at  all,  the  said  amount  is  Inade- 
quate, on  motion  of  Caldwell  tt  Park  and 
Graydon  ft  Giles,  plaintifTs  attorneys,  it  is 
ordered  that  the  said  verdict  be  set  aside 
and  a  new  trial  granted.' "  No  notice  of  ap- 
peal was  given  and  no  exceptions  were  taken 
immediately  after  this  order  for  a  new  trial, 
and  no  notice  of  appeal  nor  exceptions  taken 
to  said  order  until  after  the  Judgment  on  the 
verdict  for  $3,000  was  entered. 

The  grounds  of  appeal  as  to  the  order  fo^ 
a  netr  trial  were  as  follows:  "(1)  The  de- 
fendant excepts  to  and  appeals  from  the 
order  or  Judgment  of  Judge  Gary  setting 
aside  the  verdict  rendered  on  the  trial  before 
him,  and  granting  a  new  trial,  on  the  ground 
that  the  circuit  Judge  did  not  have  the  power 
to  grant  such  new  trial  for  inadequacy  of  the 
amount  of  the  verdict  rendered,  and  it  was 
error  of  law  for  him  to  do  so."  In  consid- 
ering the  error  alleged,  we  will  first  examine 
the  question  as  to  the  right  of  the  appellant 
to  maintain  his  appeal,  under  the  law  of  this 
state  governing  appeals;  then-  we  will  exam- 
ine the  right  of  the  circuit  Judge,  under  the 
rules  of  the  common  law,  to  grant  a  new  tirial 
for  Inadequate  damages  awarded  by  the  Jury; 
and,  lastly,  what  the  rule  is  as  fixed  by  our 
decisions  and  statutes  on  this  subject 

t.  Has  the  defendant  the  right  of  appeal 
from  Judge  Gary's  order  for  a  new  trial  be- 
cause the  damages  awarded  were  inadequate? 
We  have  before  stated  that  all  that  the  de- 
fendant did  at  the  time  that  the  order  for 
new  trial  was  made  by  Judge  Gary  was  to 
object  to  the  passage  of  such  order.  It  must 
be  manifest  that  when  this  order  was  made, 
the  whole  proceeding  of  the  second  trial  be- 
came as  If  nothing  bad  been  done,  so  far  as 
the  trial  was  concerned;  that  the  action 
stood  for  trial  Just  as  It  did  when  the  court 
awarded  a  new  trial,  as  laid  down  in  61  S. 
0.  468,  89  S.  E.  715.  There  having  been  a 
verdict  for  the  sum  of  $1,000  for  the  plain- 
tiff before  Judge  Gary,  this  verdict  was  wip- 
ed out,  at  the  instance  of  plaintiff.    Was 


this  not  a  material  matter  to  the  defendant! 
Now,  there  can  be  no  doubt  that  It  was  In 
the  power  of  the  defendant  to  have  ap];>ealed 
from  that  order  forthwith  after  its  passage. 
Section  11  of  the  Code  of  Civil  Procedure  of 
this  state,  "D,"  under  subdivisions  1  and  2, 
amply  provide  for  an  appeal  from  an  order 
of  this  character,  for  in  (1)  it  is  provided, 
"Any  intermediate  Judgment  order  or  de- 
cree in  a  law  case  Involving  the  merits  in 
actions  commenced'  in  the  court  of  common 
pleas,  •  •  •  •"  and  in  (2)  "an  order  affect- 
ing a  substantial  right  made  in  an  action, 
when  such  order  determines  the  action  and 
prevents  a  Judgment  from  which  an  appeal 
might  be  taken  •  •  •  and  when  such  ac- 
der  grants  or  refuse  a  new  triaL  *  *  *" 
Thus  it  is  shown  that  an  appeal  could  have 
been  taken  as  soon  as  the  order  was  made. 
Could  the  defendant  safely  await  the  rendi- 
tion of  a  final  Judgment  before  Special  Judge 
McCullough,  at  which  time  he  gave  notice  of 
appeal  from  Judge  Gary's  order,  and  exhib- 
ited tiis  ground  of  appeal  therefrom?  Under 
section  11  of  the  Code  of  Civil  Procedure  of 
South  Carolina,  at  page  7,  under  subdivision 
1,  it  la  provided:  "Any  intermediate  Judg- 
ment, order  or  decree  in  a  law  case  involv- 
ing the  merits  in  actions  commenced  in  the 
court  of  common  pleas  •  •  •  brought 
there  by  original  process  •  •  •  provided. 
If  no  appeal  be  taken  untl]  final  Judgment  is 
entered,  ,the  court  may,  upon  appeal  from 
such  final  Judgment,  review  any  Intermldiate 
order  or  decree  necessarily  affecting  the  Judg- 
ment not  before  appealed  from."  In  con- 
struing this  provision,  this  court  has  held 
that,  where  no  notice  of  appeal  was  given  and 
no  exceptions  taken  at  the  time  the  interme- 
diate order  was  made  an  appeal  from  such 
intermediate  order  may  be  taken  along  with 
the  final  Judgment  appealed  from.  Hyatt  v. 
McBurney,  17  S.  O.  150;  Lee  v.  Fowler,  19 
S.  0.  607;  McOrady  v.  Jones,  S6  S.  O.  186, 
15  S.  E.  430;  Morgan  v.  Smith,  59  S.  0.  49, 
37  S.  E.  43,  and  many  other  cases  cited  on 
page  8  of  the  Code  of  Procedure.  We  hold, 
therefore,  that  the  order  was  appealable,  and 
that  the  appeal  could  be  heard  by  this  court 
on  the  bearing  of  the  final  appeal  In  this 
case. 

2.  Could  the  circuit  Judge  (Judge  Ernest 
Gary)  base  his  order  upon  the  rules  of  the 
common  law  relating  to  orders  for  new  trials 
because  of  inadequacy  of  verdict?  In  the 
foiuteenth  volume  of  Encyclopaedia  of  Plead- 
ing &  Practice,  764,  the  following  statement 
is  made:  "Inadequate  Damages  for  Torts— 
Common-Law  Bule.  At  common  law,  new 
trials  were  not  granted  on  the  ground  that 
the  damages  awarded  for  torts  were  Inade- 
quate or  insufficient;  at  least,  such  was  the 
rule  as  to  damages  for  trespass  and  slander, 
which  wore  regarded  as  analogous  to  prose- 
cutions for  crime.  It  was  also  said  that, 
where  there  was  no  legal  measure  of  dama- 
ges, the  verdict  should  be  conclusive.  The 
rule  was  to  some  extent  Influenced  by  a  role 
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of  court  that  a  new  trial  would  not  be  grant- 
ed where  the  verdict  was  small  In  proportion 
to  the  costs  required  foi-  a  new  trial." 
Again,  In  the  same  work,  at  page  765,  under 
the  heading,  "New  Trials  for  Inadequate 
Damages  not  Granted  at  Common  Law,"  is 
the  following;  "There  has  never  been  a 
doubt  that  the  power  to  grant  new  trials  for 
excessive  damages  exists  at  common  law,  as 
well  in  actions  ex  delicto  as  in  actions  ex 
contractu;  but  smallness  of  damages  seems 
not  to  have  been  ground  for  a  hew  trial,  at 
least  in  actions  of  trespass,  until  It  was  made 
such  by  statute  apparently  for  no  better  rea- 
son than  that  actions  for  torts  (at  least,  ac- 
tions of  trespass  vl  et  armis),  were  consid- 
ered as  bearing  an  analogy  to  prosecutions 
for  crimes,  as  to  which  it  is  an  admitted  doc- 
trine that  whilst  a  new  trial  may  be  granted, 
upon  the  application  of  the  accused,  upon  the 
ground  that  the  punishment  inflicted  by  the 
Jury  is  too  great,  no  such  application  is  al- 
lowed on  the  part  of  the  commonwealth  be- 
cause the  penalty  assessed  by  the  jury  Is  too 
small."  We  might  cite  many  other  author- 
ities, but  upon  reflection  It  seems  the  fore- 
going citations  are  sufficient  to  establish  the 
proposition  that,  under  the  common  law,  the 
trial  Judge  had  no  right  to  pass  the  order. 

8.  What  Is  the  rule  as  to  granting  new 
trials  In  cases  of  personal  Injuries,  when  the 
plaintiff  conceives  his  verdict  to  be  Inade- 
quate established  in  this  state  bot}i  by  our 
dedsrons  and  our  statutes?  We  remark  that 
in  the  year  1789  (see  7  St  at  Large,  p.  2S3) 
our  General  Assembly  enacted  as  follows: 
"That  fnnn  and  after  the  sitting  of  the 
several  circuit  courts  next  ensuing,  the  said 
circuit  court  shall  [have]  and  they  are  here- 
by declared  to  possess  and  shall  be  capable 
of  exercising  the  same  complete  and  origin- 
al and  final  Jurisdiction  as  possessed  and 
exercised  by  the  courts  of  general  sessions  of 
the  peace  and  of  common  pleas  now  held  in 
Charleston  unless  otherwise  directed  by  this 
act  according  to  the  custom,  usages  and 
practice  of  the  said  courts;  any  law,  custom 
or  usage  to  the  contrary  notwithstanding." 
The  common  law  of  England  was  made  of 
force  in  this  state  to  govern  the  courts  as 
they  existed  in  this  state  prior  to  1780,  but 
a  more  generous  holding  of  the  courts  In  this 
state  was  provided  by  this  statute  In  the 
year  1789,  and  the  object  at  this  statute  was 
to  clothe  these  new  conrta  of  common  pleas 
with  all  the  power  formerly  exercised  by 
the  courts  that  were  confined  to  the  dty  of 
Charleston.  This  statute  remained  of  force 
until  the  year  1872,  when  It  was  formally 
repealed.  But  In  the  year  1868,  In  Septem- 
ber, an  act  was  passed  by  the  General  Aa- 
sembly  of  this  state  by  which  It  was  enacted, 
In  section  1,  that  circuit  Judges  "shall  have 
the  power  to  grant  new  trials  In  cases  where 
there  has  been  a  trial  by  Jury  for  reasons  for 
which  new  trials  have  usually  been  granted 
In  the  courts  of  law  of  the  United  States." 
See  14  St  at  Large,  p.  186.    This  provision 


was  adhered  to  In  the  General  or  Revised 
Statutes  adopted  In  1872.  However,  the 
General  Statutes  of  1882  cbanged  ttais  by 
striking  oat  the  words  "of  the  United 
States,"  and  Inserting  the  words  "of  the 
courts  of  law  of  this  state."  See  section 
2113  of  General  Statutes  of  1882.  And  so 
the  law  stands  till  to-day.  See  section  2731 
of  the  Code  of  1902.  Thns  It  Is  made  neces- 
sary for  OS  to  see,  by  examination  of  our 
decisions,  what  were  the  reasons  given  for 
granting  new  trials,  as  they  have  been  nsnal- 
ly  granted.  We  find  bnt  two  dedsiooa  when 
new  trials  were  granted  because  of  Inade- 
quacy of  verdicts  In  cases  of  personal  injur- 
ies. These  are  Bacot  v.  Keith,  2  Bay,  466; 
Wallace  v.  Frazler,  2  Nott  &  McC.  616.  In  the 
former,  where  there  was  a  ferocloos  assault 
and  battery,  the  Jury  only  accorded  the 
plaintiff  (1  of  damages.  The  Court  ot  Ap- 
peals declared:  "The  Jndges  were  nnanl- 
uously  of  the  opinion  that  the  Jury  in  this 
case  had  behaved  most  shamefnlly,  and  de- 
served the  severest  reprehension  of  the  court 
for  such  glaring  partiality  and  Injustice.  And 
although  it  was  not  usual  to  grant  new  trials 
on  account  of  the  smallness  of  damages,  yet 
this  was  so  extraordinary  a  case.  In  which 
every  principle  of  Justice  has  been  outraged, 
that  they  could  not  hesitate  a  moment  In  or- 
dering a  new  trial,  and  that  without  coats." 
In  the  latter  case.  It  was  a  suit  to  recover 
damages  for  the  breach  of  a  warranty  In  writ- 
ing for  the  soundness  of  a  negro  whlcA  was 
really  unsound.  This  was,  therefore,  ex 
contractu.  The  Jury  found  for  plaintiff  one 
cent  damages.  The  court  ordered  a  new  trial, 
and  said:  "The  testimony  on  the  point  was 
clear  and  uncontradicted,  and  the  Jury  was 
not  authorized  to  disregard  it  and  adopt  an 
arbitrary  rule  of  their  own,  unsupported  by 
any  testimony.  The  verdict  was  clear^ 
against  the  evidence,  and  a  new  trial  must 
be  awarded."  Now,  we  come  to  examine 
cases  In  our  Reirarts  on  the  subject  granting 
new  trials  for  verdicts  for  excessive  damages. 
Many  cases  will  be  found  sustaining  that 
right  Bonrke  v.  Bulow,  1  Bay,  49;  Nettles 
V.  Harrison,  2  McCord,  280;  Richardson  T. 
Murray,  Cheves,  11;  Morgan  v.  Livingston, 
2  Rich.  Law,  581;  Mayson  ▼.  Sheppard,  12 
Rich.  Law,  264;  Poppenheim  v.  WUkes,  2 
Rich.  liaw,  354;  Fripp  v.  Martin,  1  Speer, 
236;  Davis  v.  Ruff,  Cheves,  17,  84  Am.  Dec. 
684;  Stott  V.  Ryan,  8  Brev.  417.  It  was  weU 
said:  "That  courts  have  no  right  to  annul 
the  verdict  of  a  Jury  solely  on  account  of 
the  smallness  or  insignificance  of  the  sum  al- 
lowed Is  well  settled.  They  have  the  an- 
thority  only  where  gross  Injustice  clearly 
appears  aliunde  the  verdict  It  la  a  power 
the  courts  are  loath  to  exercise,  fbr  in  no 
case  Is  there  greater  danger  of  usuiping  the 
exclusive  function  of  the  Jury.  In  actions 
of  the  nature  of  the  one  at  bar.  there  is  no 
measure  of  sums."  "No  custom  or  market 
or  law  fixes  a  value  to  the  injury  done,  and 
therefore  the  law  has  mad*  It  the  excloaive 
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and  peculiar  province  of  the  jury  to  name 
the  amount  to  which  a  plaintiff  may  be 
entitled.  No  other  Judgment  or  opinion  must 
be  substituted  for  the  combined  Judgment 
and  opinion  of  the  Jury." 

But  what  Is  our  statute  law  on  this  sub- 
ject? Very  clearly,  provision  is  made  for 
the  grant  of  a  new  trial  for  excessive  dam- 
ages by  the  circuit  Judge,  but  no  mention  is 
made  therein  of  the  power  of  a  circuit  Judge 
to  grant  a  new  trial  for  Inadequacy  of  the 
verdict  In  esses  of  personal  injury.  On? 
Code  of  Civil  Procedure,  under  section  2S6, 
in  the  fourth  subdivision,  provides,  "The  Judjge 
who  tries  the  cause  may  in  his  discretion 
entertain  a  motion  to  be  made  on  his  min- 
utes, to  set  aside  a  verdict  and  grant  a  new 
trial  upon  exceptions,  or  for  insufficient  evi- 
dence, or  for  excessive  damages;  but  such 
motions,  tf  heard  upon  the  minutes,  can  only 
be  heard  at  the  same  time  at  which  the 
trial  is  had."  This  has  been  the  statute 
law  of  this  state  for  years.  We  thus  see 
that  the  motion  granted  by  the  circuit  Judge 
In  the  case  at  bar  was  not  sanctioned  by  the 
common  law,  nor  was  it  sustained  under 
the  statutes  of  this  state,  as  Is  shown  by 
the  decisions  of  our  court  It  was  not  a 
usual  course  In  our  courts  to  grant  motions 
for  a  new  trial  upon  the  inadequacy  of  ver- 
dicts of  Juries.  An  examination  of  our 
Reports  will  fall  to  disclose  an  instance 
where  a  verdict  of  $1,000  in  a  suit  for  $10,- 
000  has  ever  been  held  as  an  Inadequate 
verdict  The  very  fact  that  every  Code  of 
this  state  has  provided  the' power  In  drcnlt 
Judges  to  grant  new  trials  for  excessive 
damages,  and  In  no  Instance  has  provided 
for  power  in  circuit  Judges  to  grant  new 
trials  for  Inadequate  damages,  Is  a  strong 
circumstance.  To  admit  the  existence  of 
this  power  In  the  cbrcult  Judges,  without  a 
line  of  authority  therefor,  is  fraught  with 
great  danger. 

This  conclusion  renders  It  unnecessary  to 
consider  any  other  questions  presented  by 
this  appeal.  In  my  opinion.  It  follows  that 
we  must  reverse  and  set  aside  all  the  pro- 
ceedings l>efore  Special  Judge  Joseph  A.  Mc- 
CuUough,  and  order  the  action  remanded  to 
the  circuit  court  with  directions  to  that 
court  to  carry  out  our  Judgment  reversing 
the  order  for  a  new  trial  granted  by  Judge 
Ernest  Gary,  with  leave  to  the  plaintiff  to 
enter  up  his  Judgment  on  the  verdict  for 
11,000  rendered  by  the  Jury  in  the  trial  of 
this  action  bad  before  the  Honorable  Ernest 
Gary  as  circuit  Judge. 

On  Rehearing. 

(May  18,  1903.) 

PER  CURIAM.  After  careful  examination 
of  the  petition  for  a  rehearing  in  this  case, 
and  the  court  being  satisfied  that  no  materi- 
al question  of  law  or  of  fact  has  either  been 
overlooked  or  disregarded,  it  la  ordered  that 


the  petition  be  dismissed,  and  that  the  order 
heretofore  granted  staying  the  remittitur  be 
revoked. 


(in  Va.  690) 

SHUFFIiEBARGEB  t.  BI/ANOHARD. 

(Supreme  Court  of  Appeals  of  Yhrginia.    July 
2,  1903.) 

JUDOIUBNT-RBS  JUDICATA-8AMB  8UBJECT- 
UATTER. 
1.  Complainant  filed  her  bill  to  have  set  aside 
a  tax  deed  dated  December  23,  1899,  conveying 
to  defendant  84  acres  of  land.  Defendant  filed 
a  plea  of  res  judicata,  setting  up  that  she  ob- 
tained title  to  the  land  embraced  in  the  deed 
of  December  23,  1899,  by  virtue  of  another  tax 
deed  dated  December  18,  1898,  and  that  this 
last  deed  was  confirmed  to  her  by  decree  of 
court  iu  a  suit  to  which  complainant  was  a 
party,  etc.  It  appeared  that  defendant  as  as- 
signee of  a  third  person,  obtained  from  the 
derk  of  the  county  court  of  the  county  a  deed 
dated  December  13,  1898,  conveying  to  her  HO 
acres  of  land ;  that  on  December  23,  1899,  she 
obtained  from  the  same  clerk  a  second  deed  con- 
veying to  her  84  acres  of  land.  There  was  noth- 
ing iu  the  description  of  the  deeds  to  suggest 
whether  the  larger  tract  embraced  the  smaller, 
and  the  evidence  In  the  record  tended  to  show 
that  it  did  not;  the  larger  tract  being  bounded 
at  eeveral  points  by  the  smaller.  Beli,  tliat  the 
plea  was  not  sustained. 

Appeal  from  Circuit  Court  of  City  of 
Bristol. 

Bill  by  Mary  L.  Sbufflebargec  against  Bes- 
sie B.  Blancbard.  Bill  dismissed,  and  com- 
plainant appeals.    Reversed. 

H.  G.  Peters,  for  appellant  A.  H.  Blanch- 
ard  and  J.  S.  Ashworth,  for  appellee. 

HARRISON,  J.  The  bill  in  this  case  was 
filed  by  the  appellant  Mary  L.  Shufflebarger, 
seeking  to  have  set  aside  a  tax  title  deed  dat- 
ed December  23,  1899,  from  the  clerk  of  the 
county  court  of  Washington  county,  convey- 
ing to  appellee,  Bessie  B.  Blanchard,  a  tract 
of  land  contalnhig  34  acres,  1  rood,  and  2 
poles,  upon  the  ground  of  Irregularities  In 
,  the  proceedings  by  which  the  deed  was  ob- 
tained, and,  further,  upon  the  ground  of 
fraud  In  its  procurement 

There  was  no  error  In  the  action  of  the 
circuit  court  In  overruling  the  demurrer  to 
the  bill.  The  allegations  of  the  bill  furnish 
ample  ground  for  the  interposition  of  a  court 
of  equity,  and  the  demurrer  admitted  their 
truth.  The  demurrer  being  overruled,  appel- 
lee filed  a  plea  of  res  Judicata,  In  which  she 
alleges  that  she  obtained  title  to  the  land 
embraced  In  the  deed  of  December  23,  1899, 
under  and  by  vhrtue  of  another  tax  deed  from 
the  clerk  of  the  county  court  of  Washington 
county,  dated  December  13,  1898;  further 
alleging  that  this  last-mentioned  deed  was 
confirmed  to  her  by  the  circuit  court  of 
Washington  county  by  a  decree  entered  on 
the  19th  day  of  April,  1899,  In  the  suit  of  J. 
H.  Miller  v.  Wm.  Shufflebarger,  etc,  and  that 
appellant  was  a  party  to  that  suit  and  had 
full  opportunity  therein  to  obtain  the  relief 
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aow  sought  In  this  suit;  and  therefore  that 
the  matters  in  controversy  are  res  judicata  as 
to  her.  Issue  was  Joined  upon  this  plea,  and 
the  circuit  court  sustained  the  contention  of 
appellee,  holding  that  the  land  in  controver- 
sy, embraced  in  the  deed  of  December  23, 
1899,  was  covered  by  the  deed  of  December 
13,  1S98,  and  dismissM  the  bill. 

It  appears  that  appellee,  as  assignee  of  the 
rights  of  Ll  p.  Summers,  obtained  from  the 
clerk  of  the  county  court  of  Washington  coun- 
ty a  deed  dated  December  13,  1898,  to  60 
acres  of  land,  described  by  metes  and  bounds. 
It  further  appears  that  on  the  23d  day  of  De- 
cember, 1899,  appellee  obtained  from  the 
same  clerk  a  second  deed  of  the  last-named 
date  conveying  to  her  34  acres,  1  rood,  and  2 
poles,  which  Is  likewise  described  by  metes 
and  bonnds.  These  two  deeds  purport  to  be 
executed,  in  pursuance  of  the  statute,  for 
land  sold  and  bought  in  by  the  common- 
wealth for  taxes.  They  are  practically  in 
the  same  words,  except  the  amount  and  de- 
scription of  the  land  mentioned  in  each.  As 
already  shown,  the  deed-  of  1898  conveys  60 
acres,  while  the  deed  of  1899  conveys  34 
acres,  1  rood,  and  2  poles.  There  is  nothing 
in  the  description  by  metes  and  bounds  to 
suggest  that  the  larger  tract  embraces  the 
smaller;  on  the  contrary,  it  would  seem  that 
such  was  not  the  case,  as  the  outside  bound- 
aries of  the  larger  tract  make  it,  at  cer- 
tain points,  bounded  by  the  Finley  Shaffer 
land,  which  la  the  smaller  tract,  or  land  In 
controversy. 

There  is  in  the  record  a  deed  dated  Decem- 
ber 16,  1879,  from  Joseph  Booker,  of  the 
county  of  Washington,  which  conveys  to  the 
widow  and  heirs  of  Robert  Kindrick— the 
widow  mentioned  being  the  appellant  here— 
a  tract  of  land  containing  60  acres,  described 
as  the  land  of  one  James  Shaffer.  The  metes 
and  bounds  given  in  this  deed  are  exactly 
the  same  as  those  in  the  deed  dated  Decem- 
ber 13,  1898,  from  the  clerk  to  the  appellee, 
and  show  that  the  60-acre  tract  is  bounded 
at  several  points  by  the  land  of  Finley  Shaf- 
fer. 

There  is  also  in  the  record  a  deed  dated 
February  22,  1901,  from  Finley  Shaffer  to 
the  widow  and  heirs  of  Robert  Kindrick,  con- 
veying to  them  a  tract  of  land  containing  34 
acres,  1  rood,  and  2  poles.  This  deed  states 
that  it  is  in  lieu  of  a  lost  deed  to  the  same 
land  made  to  Robert  Kindrick  in  his  lifetime. 
The  metes  and  bonnds  given  in  this  deed  are 
practically  the  same  as  those  given  in  the . 
deed  dated  December  23,  1899,  from  the  clerk 
conveying  to  the  appellee  the  34  acre,  1  rood, 
and  2  pole  tract 

These  two  deeds  show  that  the  land  In  con- 
troversy, 34  acres,  1  rood,  and  2  poles,  is  an 
entirely  different  tract  of  land  from  -Qie  60- 
acre  tract,  and  was  derived  by  the  appellant 
from  an  entirely  different  source. 

The  record  in  the  case  of  Miller  t.  Shuf- 
Aebarger,  which  is  the  sole  evidence  relied 
on  In  support  of  the  plea  of  res  Judicata, 


wholly  falls  to  sustain  such  plea.  The  bill  in 
that  case  was  filed  to  subject  to  sale  a  tract 
of  60  acres  of  land.  The  allegation  is  that 
the  debtor  owned  a  tract  of  00  acres,  describ- 
ing it  as  the  James  Shaffer  land,  and  the  same 
conveyed  by  Joseph  Booker  to  the  widow  and 
heirs  of  Robert  Kindrick.  The  commissioner 
to  whom  the  cause  was  referred  reports  that 
the  land  sought  to  be  subjected  In  that  suit 
had  been  sold  for  taxes,  and  conveyed  to  ap- 
pellee by  deed  dated  December  13,  1898;  thus 
Identifying  the  land  embraced  In  the  last- 
mentioned  deed  as  the  Booker  land,  derived 
from  James  Shaffer.  And  the  final  decree  of 
April  19,  1899,  brings  the  cause  on  upon  the 
commissioner's  report,  and  the  deed  from 
the  clerk  to  the  appellee  for  the  60  acres, 
and,  recognizing  that  said  deed  defeated  the 
object  of  the  suit,  dismissed  the  cause  at  the 
cost  of  the  complaining  creditor.  There  is 
nothing  in  the  record  of  Miller  ▼.  Sbufflebar- 
ger  to  show  that  the  tract  of  land  containiog 
34  acres,  1  rood,  and  2  poles  was  involved  h> 
that  suit,  or  that  the  parties  thereto  conld 
have,  or  were  called  upon  to  litigate  there- 
in, any  right  or  question  with  respect  there- 
to. If  it  be  true,  as  contended  by  appellee, 
that  her  first  deed  to  the  60-acre  tract  covers 
and  embraces  the  84  acre,  1  rood,  and  2  pole 
tract  now  In  controversy,  the  record  affords 
no  explanation  of  the  apparently  unnecessaiy 
course  of  afterwards  obtaining  a  second  deed 
to  part  of  the  same  land  already  covered  by 
the  first 

Upon  the  whole  case,  we  are  of  (qplnlon 
that  the  plea  of  res  Judicata  was  not  sus- 
tained, and  that  appellant  was  not  estopped 
by  the  record  of  Miller  v.  Shufillebarger  to 
maintain  her  present  suit 

For  these  reasons  the  decree  complained  of 
must  be  reversed,  and  the  cause  remanded 
to  the  circuit  court  for  further  proceedhigs 
to  be  had  therein,  not  in  conflict  with  the 
views  expressed  In  this  opinion. 


(M  8.  c.  tU) 
ABBBVILLB  ELBCTBIO  LIGHT  k  POW- 
ER CO.  V.  WESTERN  BL.BO 
TRIOAL  SUPPLY  CO. 

(Supreme  Court  of  South  Carolina.    Jolyll. 
1002.) 

OBJECTION  TO  JTTRISDICTION— RB8  JOBICATA.' 
1.  Where  an  objection  to  the  joiiadicticHi. 
based  on  the  alleged  illegal  service  of  a  anm- 
moQs,  has  been  made  and  overruled,  no  second 
objection  based  tiiereon  can  be  adniltted,  how- 
ever mach  the  specificationB  of  the  objections 
taken  the  first  and  secood  time  may  vary  from 
each  other. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  Townsend,  Judge. 

AcUon  by  the  Abbeville  Electric  Light  ft 
Power  Company  against  the  Western  Elec- 
tricnl  Supply  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    AfDrmed 

Frank  B.  Gary,  for  appellant  Wm.  N. 
Graydon,  for  appellee. 
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YOmiANS,  A.  A.  J.  (Jn  place  of  McIVER, 
C.  J.,  Indisposed).  For  a  proper  understand- 
ing of  tbe  questions  InToIved  In  tbis  appeal, 
a  statement  somewbat  minute  of  tbe  proceed- 
ings is  necessary.  Tbe  action  was  commen- 
ced by  service  of  summons  and  complaint  up- 
on one  George  F.  Schmlnke,  under  tbe  claim 
of  plaintiff  that  Scbminke  was  an  agent  of 
defendant,  a  corporation  duly  cbartered  un- 
der the  laws  of  tbe  state  of  Missouri.  In  tbe 
complaint  it  is  alleged  that  the  cause  of  ac- 
tion set  forth  arose  In  the  state  of  South  Car- 
olina, and  the  other  allegations  set  forth  aa 
tbe  cause  of  action,  the  breach  of  a  contract 
-whereby  defendant  guarantied  that  a  certain 
electric  machine  for  the  purpose  of  generat- 
ing electricity,  known  as  a  "45  K  W  War- 
ren alternator,"  sold  by  defendant  to  plain- 
tUI  in  December,  1899,  was  free  from  any 
and  all  inherent  electrical  or  mechanical  de- 
fects. The  complaint  alleges,  also,  that  tbe 
defendant  promised  time  and  again  to  rem- 
edy tbe  defect  in  said  machine,  or  furnish  a 
new  one,  but  failed  to  do  so.  Before  tbe 
time  for  answering  expired,  tbe  following  no- 
tice was  served  on  plaintiff's  attorney:  "To 
Wm.  N.  Oraydon,  Esq.,  Plaintiff's  Attorney: 
Please  take  notice  that  tbe  undersigned  here- 
by enters  a  special  appearance  for  the  above- 
named  defendant,  and  upon  tbe  call  of  this 
case  will  move  tbe  presiding  judge  to  set 
aside  the  service  of  tbe  summons  herein  on 
the  ground  that  the  party  served  with  the 
summons  and  complaint  herein  on  tbe  7tb 
day  of  November,  1900,  was  not  an  agent  of 
the  defendant.  Defendant  will  appear  for 
tbe  purpose  of  objecting  to  the  Jurisdiction  of 
this  court,  and  for  no  other  purpose.  Frank 
B.  Gary,  Defendant's  Attorney.  November 
26,  1900."  The  defendant  placed  the  case  up- 
on tbe  docket  of  tbe  court,  and  tbe  motion 
was  beard  before  Judge  Benet  at  tbe  Pebm- 
ary  term,  1901,  of  the  court  of  common  pleas 
for  Abbeville  county.  The  defendant  offered 
the  following  affidavit  in  support  of  its  mo- 
tion, viz.:  "Now  comes  tbe  Western  Elec- 
trical Supply  Company,  defendant  herein,  and 
states  that  George  F.  Scbminke,  tbe  person 
upon  whom  service  of  summons  was  had 
herein,  at  the  time  of  said  service  was  not  an 
officer  of  this  defendant,  nor  a  director  there- 
of; that  he  was  simply  and  solely  the  trav- 
eling salesman  for  this  defendant;  -that  bis 
duties  and  powers  with  this  defendant  were 
simply  and  solely  to  take  orders  for  the  sale 
of  merchandise,  subject  to  the  approval  of 
this  defendant,  in  such  states  as  be  might  be 
directed  by  this  defendant  from  time  to  time; 
that  be  bad  no  other  powers  or  duties  than 
these;  that  he  was  a  resident  of  the  dty  of 
New  Orleans,  state  of  Louisiana;  that  this 
defendant  has  no  office  or  place  of  business 
in  the  state  of  South  Carolina;  that  said 
George  F.  Schmlnke  was  especially  sent  to 
the  town  of  Abbeville  at  the  time  of  said 
service  to  examine  into  the  running  of  the 
machinery  in  controversy  and  report  the  facts 
to  defendant,  and  that  he  was  so  sent  at  tbe 


request  of  plaintiff;  tliat  tbe  contrsct  be- 
tween plaintiff  and  defendant,  out  of  which 
the  alleged  cause  of  action  arose.  If  plaintiff 
has  any  cause  of  action,  was  not  made  in  the 
state  of  Soutb  CaroUna.  Western  Electrical 
Supply  Co.,  per  R.  V.  Scudder,  Genl.  Man- 
ager." (Sworn  to.)  The  plaintiff  offered  the 
following  affidavit  and  card  and  letters  in 
rebuttal,  viz.:  "Personally  appeared  before 
me  W.  N.  Thompson,  who,  being  duly  sworn, 
says  that  he  is  tbe  president  of  the  above- 
named  plaintiff;  that  tbe  letters  hereto  at- 
tached were  received  from  tbe  defendant  In' 
due  course  of  mall,  and  letters,  copies  of 
which  are  hereto  attached,  sent  defendant; 
that  the  card  hereto  attached  was  handed  de- 
ponent by  Mr.  George  F.  Schmlnke,  when  be 
came  to  Abbeville,  representing  the  defend- 
ant in  negotiations  looking  to  the  settlement 
of  the  differences  between  tbe  plaintiff  and 
tbe  defendant,  which  resulted  in  the  suit  now 
pending  in  tills  court  W.  N.  Thompson." 
(Sworn  to.)  The  following  is  the  card  refer- 
red to  bn  the  above  affidavit:  "George  F. 
Scbminke,  Western  Electrical  Supply  Com- 
pany. Electrical  Supplies,  St  Louis."  The 
following  are  tbe  letters  and  copies  of  letters, 
in  their  regular  order,  referred  to  and  attach- 
ed to  tbe  affidavit  of  W.  N.  Thompson,  viz.: 
"St.  Louis,  October  23d,  1900.  Abbeville  Elec- 
tric Light  and  Power  Co.,  Abbeville,  S.  0. 
Gentlemen:  Referring  to  your  favor  of  Oc- 
tober 6tb,  which  has  been  held  for  the  writ- 
er's return  to  the  city,  we  note  fully  what  you 
have  to  say,  and  as  there  is  such  a  marked 
difference  between  your  report  and  the  fac- 
tory's report,  and  as  we  are  put  into  the  po- 
sition of  middleman,  as  a  sort  of  bumper,  be- 
tween you  and  the  factory,  you  can  readily 
appreciate  our  position,  and  we  will  defer 
writing  you  at  any  great  length  excepting  to 
say  that  if  your  position  Is  correct,  you  shall 
certainly  be  treated  right  We  have  written 
our  Mr.  George  F.  Scbminke,  who  will  be  in 
Abbeville  now  In  about  ten  days,  and  we  will 
get  a  full  report  from  him,  and  we  have  also 
written  the  factory  fully  regarding  the  mat- 
ter and  enclosed  them  a  copy  of  your  letter, 
and  we  are  satisfied  that  it  will  be  news  to 
them,  and  we  will  advise  you  as  soon  as  we 
bear  from  them,  and  we  have  requested  them 
to  write  us  by  return  mall  fully  regarding 
the  matter,  and  we  assure  you  that  if  your 
position  is  correct  in  this  matter  and  tbe  ma- 
chine is  defective,  that  we  will  replace  It 
vrlth  a  machine  that  will  perform  in  accord- 
ance with  tbe  contract  We  trust  you  will 
bear  with  us  until  we  can  get  a  full  and 
definite  report  from  the  factory  and  a  reply 
to  our  letter  to  them  to-day  enclosing  a  copy 
of  your  letter  under  answer."  (Signed  by  the 
defendant.)  The  following  Is  the  letter  of 
plaintiff  in  reply  to  tbe  above:  "AbbevUle,  S. 
C,  October  27th,  1900.  Gentlemen:  In  reply 
to  your  favor  of  the  23d  Inst,  we  note  what 
you  say,  and  would  say  that  we  are  taking 
steps  to  buy  a  new  machine  at  once,  for  we 
cannot  afford  to  be  delayed  any  longer  in  this 
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matter.  Now,  in  coDslderatlon  of  what  yon 
say  In  your  last  abont  sending  your  Mr. 
Scbmlnke  to  Abbeville  by  the  3d  proximo,  we 
will  defer  buying  the  machine  above  refer- 
red to  until  the  Sth  proximo,  provided  yoa 
write  UB  at  once  that  your  authorized  repre- 
sentative will  be  in  Abbeville  by  the  above 
date,  with  power  to  act  so  that  we  may  be 
assured  of  a  speedy  settlement"  (Signed  by 
the  plaintlfT.)  The  following  letter  In  ret)ly 
to  the  letter  of  plaintifF  follows:  "St.  Louis, 
October  29,  1900.  Abbeville  El.  Lt  and  Pow- 
er Co.,  Abbeville,  S.  O.— Gentlemen:  Your 
favor  of  the  27th  inst  to  hand,  and  this  is 
simply  to  acknowledge  receipt  of  your  letter 
and  to  let  you  know  that  we  are  following  up 
the  matter.  Before  answering  your  letter,  we 
are  waiting  to  have  a  reply  to  a  telegram  we 
have  Beat  to  our,  Mr.  Geo.  F.  Scbmlnke  to-day, 
asking  him  to  wire  us  when  he  would  arrive 
in  Abbeville,  and  also  asking  him  to  advise 
us  by  wire  where  a  letter  would  reach  him, 
as  we  want  to  write  him  fully  regarding  the 
situation  at  Abbeville,  and  upon  receipt  of 
his  reply  advising  us  when  he  will  be  able  to 
reach  Abbeville,  we  will  answer  your  letter 
fully.  We  have  no  doubt,  however,  that  he 
will  be  able  to  get  Into  Abbevlllfe  not  later 
than  November  5th,  and  we  think  it  will  be 
very  foolish  of  you  to  replace  the  Warren 
machine  with  a  machine  of  another  make,  if 
you  intend  trying  to  operate  the  other  ma- 
chine under  the  same  conditions  as  the  War- 
ren, and  we  are  very  sure  that  if  you  will  im- 
prove the  conditions  under  which  you  are 
trying  to  operate  this  Warren  machine  and 
have  your  Warren  machine  fixed  up,  tliat 
you  will  have  no  trouble  with  it  We  are 
very  sure  that  under  the  condltionB  you  are 
trying  to  operate,  you  cannot  get  any  ma- 
chine to  give  you  satisfaction,  and  we  doubt 
if  any  machine  would  have  stood  the  racket 
as  long  as  tlie  Warren  machine  has.'  Mr. 
Scbmlnke  is  a  very  competent  man  and  ca- 
pable of  passing  on  a  thing  of  this  kind,  and 
can  advise  you  in  a  very  few  momenta 
whether  or  not  the  conditions  under  which 
you  are  operating  are  unfavorable,  and  we 
trust  that  you  will  defer  action  on  this  mat- 
ter until  you  give  us  an  opportunity  to  look 
over  the  ground  for  ourselves,  which  we  will 
do  when  our  Mr.  Scbmlnke  arrives  in  Abbe- 
ville. We  will  defer  writing  further  until 
hearing  from  Mr.  Scbmlnke,  and  will  notify 
you  as  soon  as  we  have  his  telegram."  (Sign- 
ed by  the  defendant)  The  next  letter  is  dat- 
ed St  Louis,  October  80,  1900.  addressed  to 
plaintiff,  and  la  as  follows:  "Gentlemen:  Re- 
ferring to  your  favor  of  October  4th,  in  which 
you  enclosed  your  bill  of  October  1st  against 
us  amounting  to  $32.60,  we  return  you  here- 
with the  invoice,  and  will  thank  yon  to  kind- 
ly hold  this  with  the  balance  of  the  papers 
untU  final  adjustment  is  made  of  the  account 
in  accordance  with  the  agreement  and  when 
final  adjustment  Is  made  of  the  account  if 
you  are  entitled  to  credit  for  those  items,  you 
shall  certainly  receive  them,  but  we  would 


prefer  not  dividing  the  thing  np  and  making 
an  entry  now  and  another  entry  at  the  final 
adjustment  but  will  simply  make  one  Ute 
of  the  cherry.  Please  attach  this  letter  and 
your  bill  to  the  othef  papers  pertaining  to 
this  settlement  and  keep  all  of  the  papers  to- 
gether so  that  we  can  have  them  at  the  prop- 
er time.  This  letter  was  in  a  basket  on  th« 
writer's  desk  during  his  absence  In  the  Kast 
and  In  cleaning  up  the  basket  to-day  he  found 
the  letter,  and  he  thinks  this  will  l>e  the  best 
way  to  dispose  of  the  matter  temporarily. 
We  have  not  yet  received  a  telegram  from 
our  Mr.  Schmlnke  in  reply  to  ours  of  yester- 
day, asking  him  when  be  would  reach  Abbe- 
ville, but  we  have  received  a  letter  which  in- 
dicates that  he  will  be  hi  Asheville,  N.  C,  to- 
morrow, at  which  time  we  expect  to  receive 
an  answer  to  our  telegram,  and  we  will  Qien 
notify  yon  just  when  you  can  expect  Mr. 
Scbmlnke  in  Abbeville."  (Signed  by  the  de- 
fendant.) Postscript:  "We  are  sending  Mr. 
Schmlnke  some  letters  in  your  care  which 
we  will  thank  you  to  kindly  deliver  to  bim 
when  he  reaches  Abbeville."  The  next  letter 
is  dated  St  Louis,  November  1,  1900,  ad- 
dressed to  the  plaintiff,  and  Is  as  follovrs: 
"Gentlemen:  Our  Mr.  G.  F.  Schmlnke  will 
be  in  Abbeville  on  the  Sth  Inst,  and  we  are 
writing  him  fully  to-day  regarding  the  sit- 
uation there."    (Signed  by  the  defendant) 

After  argument  of  counsel  for  and  against 
the  motion,  his  honor  Judge  Benet  signed 
the  following  order:  "This  case  came  before 
me  on  a  motion  to  set  aside  the  service  of 
summons.  The  defendant  is  a  corporatton 
under  the  laws  of  the  state  of  Mls^url,  and 
enters  a  special  appearance  through  Its  at- 
torney, for  the  purpose  of  setting  aside  the 
service  of  summons  and  of  objecting  to  the 
Jurisdiction  of  this  court  Affidavits  were 
presented  by  both  plaintiff  and  defendant  as 
to  the  capacity  in  which  Geo.  F.  Schmlnke, 
the  person  on  whom  the  service  was  made, 
was  acting.  After  argument  of  counsel  on 
both  sides,  T  hold  that  defendant  nonresident 
corporation  could  not  be  brought  within  the 
jurisdiction  of  this  court  by  service  of  the 
summons  npon  the  said  George  F.  Schmlnke: 
he  not  being,  in  my  opinion,  an  agent  In  the 
sense  in  which  'any  agenf  is  used  In  the 
Code.  It  is,  therefore,  on  motion  of  Frank  B. 
Gary,  defendant's  attorney,  ordered  that  the 
service  of  the  said  summons  upon  the  said 
defendant  In  the  manner  above  related,  be, 
and  the  same  Is,  set  aside.  It  Is  farther  or- 
dered that  the  case  be  dismissed  on  the 
ground  that  this  court  has  not  acquired  juris- 
diction of  the  person  or  property  of  the  de- 
fendant" Within  10  days  after  the  rising  of 
the  court,  the  plaintiff  duly  served  notice  of 
Its  intention  to  appeal,  and  within  30  days 
served  "case"  and  exceptions.  The  excep- 
tions are  as  follows:  "(1)  Because  his  honor 
erred  In  holding  tb&t  (George  F.  Schmlnke 
was  not  an  agent.  In  the  sense  In  wMch  "any 
agent'  Is  used  in  the  (3ode.  (2)  Because  his 
honor  erred  In  limiting  the  scope  of  the  word 
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'any  agent,'  as  used  In  snbdlrlston  1  of  sec- 
tion 155  of  the  Code  of  Civil  Procedure,  as 
amended  by  the  act  of  1899  (2S  St  at  Large, 
p.  42).  (3)  Because  the  Code,  In  describing 
how  service  shall  be  made  upon  a  foreign 
corporation,  having  named  the  president, 
cashier,  treasurer,  attorney,  or  secretary,  and 
then  saying  'or  any  agent,  thereof,'  plainly 
meant  to  Include  every  class  of  agents;  and 
It  was  error  In  his  honor  to  hold  otherwise. 
(4)  Because  It  plainly  appears  from  the  af- 
fidavit of  the  defendant,  and  from  the  letters 
written  by  them,  that  Geo.  F.  Schmlnke  was 
tbe  direct  representative  of  the  defendant  in 
the  very  matter  out  of  which  the  suit  arose; 
and  it  was  error  in  Iiis  honor  to  hold  that  he 
was  not  an  agent,  in  the  sense  in  which  the 
words  'any  agent'  is  used  in  the  Code.  (5) 
Because  bis  honor  erred  in  setting  aside  the 
service  of  the  summons  herein,  the  same  hav- 
ing been  duly  and  legally  made  upon  an 
agent  of  tbe  defendant  within  this  state.  (6) 
Because  his  honor  erred  in  ordering  that  the 
case  be  dismissed;  no  notice  of  any  such  mo- 
tion having  been  given,  )he  only  notice  being 
that  a  motion  would  be  made  to  set  aside  the 
service  of  the  summons.  (7)  Because  hla 
honor  erred  in  holding  tliat  the  defendant 
could  not  be  brougbt  wltliin  the  Jnrisdiction 
of  tbe  circuit  court  by  the  service  of  the 
summons  upon  George  F.  Schmlnke;  he  be- 
ing, as  shown  by  defendant's  own  affidavit, 
an  agent  of  the  defendant." 

That  appeal  was  beard  by  this  conrt,  and 
its  Judgment  rendered  and  filed  August  5, 
1901,  "tliat  the  order  of  the  circuit  Judge,  set- 
ting aside  the  service  of  the  summons  In  this 
case,  and  dismissing  the  case  for  want  of 
jurisdiction,  be  reversed,  and  tliat  the  case  be 
remanded  to  the  circuit  conrt  for  Abbeville 
county  for  such  further  proceedings  as  may 
be  necessary,  with  leave  to  the  defendant 
to  serve  its  answer  within  twenty  days  after 
written  notice  to  the  counsel  who  represent- 
ed the  defendant  at  the  bearing  of  the  motion 
to  set  aside  the  service  of  the  summons  of 
the  filing  of  the  remittitur  in  this  case  in  the 
circuit  court  for  Abbeville  county."  The 
opinion  of  the  court  was  delivered  by  Mr. 
Chief  Justice  McIVEXl.  61  S.  G.  861,  89  S. 
E.  559,  65  L.  R.  A.  146,  85  Am.  St  Rep.  890. 
It  is,  inter  alia,  decided  that  the  letters  of 
the  defendant  used  at  the  hearing  of  tbe 
motion  below  fully  show  tliat  Schmlnke, 
when  served  with  the  summons  in  this  state, 
was  here  as  the  representative  of  the  de- 
fendant in  tbe  very  transaction  out  of  which 
the  controversy  arose;  that  the  service  upon 
him.  In  any  view  that  may  be  taken  of  tbe 
case,  was  a  good  and  valid  service  upon  de- 
fendant, and  would  be  held  so  to  be  by  the 
Snpreme  Court  of  the  United  States,  under 
tlieh-  decisions,  even  apart  from  tbe  South 
Carolina  Code  of  Procedure.  Within  the  time 
within  which  the  Supreme  Court  permitted 
tlie  defendant  to  answer  the  complaint,  the 
defendant  served  upon  the  plalntlfTs  attor- 
ney tbe  following  notice  of  special  appear- 


ance, and  the  following  affidavit:  "To  Wm. 
N.  Graydon,  Esq.,  PlalntltTs  Attorney:  Please 
take  notice  that  the  defendant  herein  de- 
clines to  answer  the-  complaint  herein,  in 
accordance  with  the  allowance  of  the  Su- 
preme Court,  as  it  Is  advised  that  by  answer- 
ing it  would  submit  itself  to  the  jurisdiction 
of  the  court  Nevertheless  the  defendant  en- 
ters a  special  appearance  for  tbe  purpose  of 
objecting  to  the  Jurisdiction  of  this  court, 
with  the  ultimate  view  of  appealing  to  tbe 
Snpreme  Court  of  the  United  States  from  the 
final  Judgment  in  tbe  case,  should  the  same 
■t>e  adverse  to  the  defendant  Upon  the  call 
of  the  case,  the  defendant  will  object  to  the 
Judgment  on  the  ground  that  the  summons 
lias  not  been  served  upon  the  defendant  in 
this  state,  and  tliis  court  lias  not  therefore, 
acquired  Jurisdiction  of  the  person  or  proper- 
ty of  the  defendant  The  defendant  will 
move  tbe  court  to  set  aside  the  attempted 
service  of  the  summons  on  the  defendant, 
on  the  ground  that  subdivision  1  of  section 
155  of  the  Code,  providing  for  service  on  a 
foreign  corporation,  and  the  act  of  tbe  Gen- 
eral Assembly  of  South  Carolina  amending 
the  said  section  of  the  Code  by  strlidng  out 
the  word  'resident,'  approved  the  2d  of 
March,  1889,  are  in  contravention  of  the  fifth 
and  fourteenth  amendments  to  the  Constitu- 
tion of  the  United  States,  and  on  the  further 
ground  that  the  act  of  the  General  Assembly 
Of  South  Carolina,  entitled  'An  act  to  further 
prescribe  tbe  terms  and  conditions  upon 
which  foreign  corporations  may  do  business 
within  this  state,'  approved  the  2d  day  of 
March,  A.  D.  1897,  is  in  contravention  of  the 
fifth  and  fourteenth  amendments  to  tbe  Con- 
stitution of  the  United  States.  The  affidavits 
upon  which  this  motion  will  be  made  will  be 
duly  served  upon  you  hereafter.  The  defend- 
ant will  appear  for  the  foregoing  purposes, 
and  for  no  other.  Frank  B.  Gary,  Defend- 
ant's Attorney.    September  10,  1900." 

In  due  time  the  following  notice  and  affi- 
davits were  served  upon  the  plalntitTs  attor- 
ney: 

"To  Wm.  N.  Graydon,  Esq.,  PlalntiCTs  At- 
torney: Please  take  notice  that  the  motion 
of  which  yon  were  heretofore  given  notice 
will  be  made  upon  tbe  accompanying  affida- 
vits and  the  papers  in  the  case.  Frank  B. 
Gary,  Defendant's  Attorney.  September  16, 
1901." 

"Now  comes  the  Western  BSectrlcal  Supply 
Company,  defendant  herein,  and  states  that  it 
is  not  now,  and  never  lias  been,  engaged  in 
business  in  the  state  of  South  Carolina,  and 
that  it  has  not  now,  nor  lias  It  ever  had,  an 
office  or  place  of  business  in  said  state;  tbat 
the  contract  between  plalntifl?  and  defendant, 
which  is  pleaded  in  plaintiff's  petition,  was 
not  made  in  the  state  of  South  Oarollna; 
that  said  contract,  by  its  terms,  was  to  be 
performed  by  defendant  in  the  town  of  San- 
dusky, state  of  Ohio,  and  tbat  said  contract 
was  actually  and  fully  performed  by  defend- 
ant in  said  town  of  Sandusky,  state  of  Oliio, 
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by  delivering  certain  merchandise  in  said 
towb  and  state  of  Ohio  to  plaintiff;  that 
Qeorge  F.  Schminke,  the  person  upon  whom 
service  of  summons  was  had  herein,  was  not 
at  the  time  of  said  service,  and  never  has 
been,  an  officer  of  this  defendant,  nor  a  di- 
rector thereof,  but  had  been  employed  by  de- 
fendant for  a  short  time  as  a  traveling  sales- 
man; that  his  duties  and  power  were  sim- 
ply and  solely  to  take  orders  for  the  sale 
of  merchandise,  subject  to  the  approval  of 
this  defendant;  that  he  was  not  employed 
to  make  adjustments,  and  was  not  sent  by 
defendant  In  this  particular  case  to  make  any 
adjustment  or  settlement  In  the  controversy 
between  plaintiff  and  defendant,  but,  while 
on  his  route  as  a  salesman,  was  requested 
by  defendant  to  go  to  Abbeville  and  examine 
into  the  running  of  the  machinery  in  contro- 
versy, and  the  complaints  of  the  plaintiff, 
and  report  the  facts  to  this  defendant;  and 
that,  while  said  plaintiff  was  in  the  town  of 
Abbeville  for  that  purpose,  service  oC  sum- 
mons herein  was  had  on  him.  Defendant 
further  states  that  It  lias  a  just  and  meritori- 
ous defense  to  this  action.  Western  Elec- 
trical Supply  Co.,  H.  K.  Glllman,  Treasurer," 
(Sworn  to.) 

Upon  the  call  of  the  case  for  trial,  the  de- 
fendant, through  Its  attorney,  Frank  B.  Gary, 
objected  to  the  jurisdiction  of  the  court.  In 
pursuance  of  the  notice  above  set  forth,  and 
presented  the  afftdavlts  above  set  forth  in 
support  of  the  objection,  and  set  forth  its  ob- 
jections In  writing  as  follows:  "The  defend- 
ant, having  entered  a  special  appearance,  In- 
terposes a  demurrer  to  the  Jurisdiction  of 
this  court  on  the  ground  that  the  defendant 
has  not  been  brought  within  the  jurisdiction 
of  the  court  by  service  of  the  summons  upon 
it  in  this  state,  and  on  the  ground  that  sub- 
division 1  of  section  155  of  the  Code  of  Pro- 
cedure of  South  Carolina,  providing  for  serv- 
ice upon  a  foreign  corporation,  and  the  act 
of  the  General  Assembly  of  South  Carolina 
amending  the  said  section  of  the  Code  by 
striking  out  the  word  'resident,'  approved  2d 
March,  1899  (23  St  at  Large,  p.  42),  are, In 
contravention  of  the  fifth  and  fourteenth 
amendments  to  the  Constitution  of  the  United 
States,  and  on  the  further  ground  that  the 
act  of  the  General  Assembly  of  the  state  of 
South  Carolina  entitled  'An  act  to  further 
prescribe  the  terms  and  conditions  upon 
which  foreign  corporations  may  do  business 
within  this  state,'  approved  the  2d  day  of 
March,  A.  D.  1897,  is  in  contravention  of  the 
fifth  and  fourteenth  amendments  to  the  Con- 
stitution of  the  United  States." 

The  presiding  judge,  Hon.  D.  A.  Town- 
send,  overruled  the  objection  to  the  Jurisdic- 
tion of  the  court,  and  made  the  following  or- 
der: "The  defendant,  Western  Electrical 
Supply  Company,  through  Its  attorney,  Frank 
B.  Gary,  entered  a  special  appearance  for  the 
purpose  of  objecting  to  the  judgment  In  this 
case,  and  demurs  to  the  jurisdiction  of  this 
court  on  the  ground  that  the  said  defendant 


is  a  foreign  corporation,  has  not  been  served 
with  summons  in  this  state,  and  has  not 
been  brought  In  the  jurisdiction  of  this  court 
and  on  the  ground  that  subdivision  1  of  sec- 
tion 155  of  the  Code  of  Civil  Procedore  of 
South  Carolina,  providing  for  service  npon  a 
foreign  corporation,  and  the  act  of  the  Gen- 
eral Assembly  of  the  state  of  South  Carolina 
amending  the  said  section  of  the  Code  by 
striking  out  the  word  'resident,'  approved 
the  2d  of  March,  1899,  are  in  contravention  of 
the  fifth  and  fourteenth  amendments  to  the 
Constitution  of  the  United  States,  and  on  the 
further  ground  that  the  act  of  the  Gen- 
eral Assembly  of  the  state  of  South  Carolina 
entitled  'An  act  to  further  prescril>e  the 
terms  and  conditions  upon  which  foreign  cor- 
porations may  do  business  within  this  state,' 
approved  the  2d  day  of  March,  A.  D.  1897  (22 
St  at  Large,  p.  484),  is  in  contravention  of 
the  fifth  and  fourteenth  amendments  to  the 
Constitution  of  the  United  States.  The  de- 
fendants offered  affidavits,  which  are  here- 
with filed.  I  am  constrained  to  adopt  the 
construction  placed  upon  said  statutes  by  the 
Supreme  Court  of  the  state,  and  I  hold  that 
the  acts  and  section  of  the  Code  referred  t6 
In  the  demurrer  are  not  In  contravention  of 
the  fifth  and  fourteenth  amendments  to  the 
Constitntlon  of  the  United  States.  I  hold, 
further,  that  this  court  has  acquired  Juris- 
diction of  the  person  of  the  defendant  The 
demurrer  to  the  jurisdiction  of  this  court  and 
the  objection  to  the  court  rendering  judgment 
are  overruled." 

The  defendant  thereafter  had  no  farther 
conpfctlon  with  the  case.  The  plaintiff  then 
offered  evidence  tending  to  support  the  alle- 
gations of  the  complaint,  and  the  jury  render- 
ed a  verdict  for  the  plaintiff  in  the  sum  of  $1,- 
995,  and  judgment  was  duly  entered  up  upon 
said  verdict  in  accordance  with  law.  In  due 
time  the  defendant  gave  notice  of  intention  to 
appeal  to  the  Supreme  Court  of  the  state 
from  the  order,  rulings  of  his  honor,  verdict 
of  the  jury,  and  the  Judgment  entered  there- 
on, and,  in  the  time  prescribed  by  law,  served 
this  "case"  and  the  following  exceptions: 

"(1)  Because  his  honor  the  presiding  Judge 
erred  in  holding  that  the  court  of  common 
pleas  for  Abbeville  county  had  acquired  ju- 
risdiction of  the  person  of  the  defendant 
when  it  appeared  that  the  defendant  is  a 
foreign  corporation;  had  not  come  within  the 
limits  of  South  Carolina  to  do  business;  that 
the  contract  for  the  sale  of  the  machinery 
was  not  made  in  South  Carolina;  by  Its 
terms,  was  to  be  performed  in  Ohio;  and 
that  the  only  service  of  process  made  wa« 
npon  a  person  In  the  state  in  no  representa- 
tive capacity,  with  no  authority  to  bind  the 
defendant  in  any  way,  and  only  connected 
with  the  defendant  as  a  traveling  salesman 
to  take  orders  for  the  sale  of  machinery, 
subject  to  the  approval  of  defendant 

"(2)  Because  his  honor  the  presiding  Judge 
erred  in  not  holding  that  it  was  beyond  the' 
power  of  the  state  to  enact  a  law  that  woul<"    i 
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authorize  service  of  process  upon  any  agent 
of  a  foreign  corporation,  and  tbus  bring  snch 
foreign  corporation  within  the  Jurisdiction 
of  the  court  of  this  state;  such  a  law  be- 
ing in  contravention  of  the  fifth  and  four- 
teenth amendments  to  the  Constitution  of 
the  United  States,  wherein  it  is  provided  that 
•no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life, 
liberty  or  property  without  the  due  process  of 
law.' 

"(S)  Because  his  honor  erred  in  holding 
that  subdivision  1  of  section  155  of  the  Code 
of  Procedure  of  South  Carolina,  as  amended 
by  the  act  of  the  General  Assembly  of  South 
Carolina  approved  the  2d  day  of  March,  1889, 
Is  not  in  contravention  of  the  fifth  and  four- 
teenth amendments  to  the  Constitution  of 
the  United  States,  In  which  amendments  It 
Is  provided  that  'no  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty  or  property  without  due 
prodess  of  law.' 

"(4)  Because  his  honor  the  presiding  judge 
erred  In  holding  that  the  act  ef  the  General 
Assembly  of  South  Carolina  entitled  'An  act  to 
further  prescribe  the  terms  and  conditions  up- 
on which  foreign  corporations  may  do  business 
in  this  state,'  approved  the  2d  day  of  March, 
1897,  is  not  In  contravention  of  the  fifth  and 
fourteenth  amendments  to  the  Constitution 
of  the  United  States.  It  is  respectfully  sub- 
mitted that  the  said  act,  and  especially  sec- 
tion 4  thereof,  providing  that  It  shall  be  a 
farther  condition  precedent  to  the  right  of 
any  snch  corporation  to  do  business  In  this 
state,  that  It  shall  be  taken  and  deemed  to 
be  the  fact  or  rebuttable  and  part  and  parcel 
of  all  contracts  entered  Into  between  such 
corporation  and  a  citizen  or  corporation  of 
this  state,  that  the  taking  or  receiving  from 
any  citizen  or  corporation  of  this  state  of  any 
charge,  fee,  payment,  toll,  Impost,  premium, 
or  other  money  or  valuable  consideration,  un- 
der or  In  performance  of  any  such  contract, 
or  of  any  condition  of  the  same,  shall  con- 
stitute the  doing  of  Its  corporate  business 
within  this  state,  and  that  the  place  and  of 
thp  making  and  of  performance  of  such  con- 
tract, shall  be  deemed  and  held  to  he  within 
this  state,  anything  contained  In  such  con- 
tract, or  any  rules  or  by-laws  of  such  cor- 
„„  poratlon,  to  the  contrary  notwithstanding,' 
ja;  abridges  the  privileges  or  immunities  of  citl- 
Otllo^'»6"s  of  the  United  States,  and  deprives  the 
jnade  '•Igzens  of  their  property  without  due  pro- 
fgptese"^'  -^  of  law,  and  denies  the  equal  protection 
[„  bind  tlie   he  law. 

fODDef'*"  ,8)  Because  bis  honor  the  presiding  Judge 
,  salesQ)^  id  in  not  holding  that  the  defendant  had 
'   jlilncrf,    come  within  the  limits  of  the  state  of 
,  ith  Carolina,  and  that  the  summons  In 

!)io2  Jod^'B  cas»  had  not  been  served  upon  It  In  this 
j;,dpte. 


"(6)  Because  the  presiding  judge  erred  in 
not  setting  aside  the  service  of  the  sum- 
mons and  in  not  dismissing  the  complaint, 
and  erred  In  allowing  verdict  to  be  render- 
ed and  Judgment  entered  In  this  case." 

Written  notice  was  given  April  30,  1902,  to 
defendant's  attorney,  that  plalntlfTs  attor- 
ney would,  on  the  printed  record  in  this  case 
and  the  record  on  file  In  this  court  upon  the 
former  appeal,  move  this  court  to  dismiss 
this  Appeal  on  the  ground  that  the  ruling 
sought  to  be  appealed  from  was  res  judicata, 
and  had  already  been  passed  upon  by  this 
court  In  the  former  appeal.  This  motion  of 
plaintiff  was  heard  along  with  this  appeal  of 
defendant 

From  this  statement,  It  would  seem  that 
the  decision  of  this  court  (61  S.  C.  361,  39  S. 
a  550,  65  L.  R.  A.  146,  85  Am.  St.  Rep.  800), 
was,  If  not  the  law  of  the  land,  at  least 
the  law  of  this  case,  on  the  question  of  the 
validity  or  Invalidity  of  the  service  of  the 
summons.  It  decided  that  the  service  of  the 
summons  was  a  good  and  valid  service,  by 
which  the  defendant  was  brought  within  the 
jurisdiction  of  the  circuit  court.  It  gq've  de- 
fendant 20  days  after  service  of  notice  of  the 
filing  of  the  remittitur  vrithin  which  to  serve 
answer— the  full  time  allowed  by  the  Code 
after  service  of  summons  and  complalut. 
Defendant  declined  to  answer,  but  objected 
to  and  Interposed  a  demurrer  to  the  Juris- 
diction of  the  court  on  the  ground  that  de- 
fendant had  not  been  brought  within  its 
jurisdiction  by  the  service  of  the  summons 
made,  and  that  certain  South  Carolina  statu- 
tory provisions  named  were  In  contravention 
of  the  fifth  and  fourteenth  amendments  of 
the  Constitution  of  the  United  States.  We 
are  of  opinion  that  when  an  objection  to  the 
jurisdiction,  based  on  the  alleged  Illegal  serv- 
ice of  a  summons,  has  been  made  and  over- 
ruled, no  second  objection  based  thereon  can 
be  admitted,  however  variant  may  be  the 
specifications  of  the  objections  taken  the 
first  and  second  time  from  each  other;  the 
same  rule  applicable  to  dilatory  pleas  being 
applicable  to  such  objections,  at  least  In  this 
regard.  "After  any  dilatory  plea  had  been 
overruled,  no  second  plea  of  the  same  kind 
or  class  can  be  admitted."  Gould  on  Plead- 
ing, p.  277.  "There  must  be  an  end  of  litiga- 
tion somewhere,  and  parties  cannot  be  per- 
mitted to  try  their  cases  by  piecemeal." 
Bleckeley  v.  Branyan,  28  S.  C.  400,  6  S.  E. 
201.  A  fortiori,  they  cannot  be  permitted  to 
try  the  disputed  validity  of  the  service  of  a 
summons  by  piecemeal.  The  decision  of  this 
court  was  conclusive  not  only  of  all  objec- 
tions based  on  the  alleged  Illegality  of  serv- 
ice which  were  made,  but  also  of  all  objec- 
tions based  thereon  which  could  have  been 
made.  Tate's  Ex'ra  v.  Hunter,  3  Strob.  Eq. 
189;  McDowall  v.  McCowall,  Bail.  Eq.  330; 
Stoney  v.  Bank,  1  Rich.  Eq.  276;  Hlbler  v. 
Hammond,  2  Strob.  107;  Maxwell  v.  Connor, 
1  Hill,  Eq.  22.  "A  demurrer  on  the  ground 
that  the  complaint  does  not  state  facts  suffl- 
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dent  to  constltnte  a  canae  of  action  •  •  • 
when  once  taken  and  lost  on  certain  speclfl- 
catlons  showing  -wherein  the  complaint  Is  de- 
fective, cannot  be  renewed  at  any  snbseqnent 
trial  on  the  same  or  other  specifications. 
This  ground  of  demurrer  is  single,  and  all 
specifications  thereunder  not  made  when 
beard  are  deemed  waived."  Turner  v.  Asso- 
ciation, 51  a.  C.  36,  27  S.  a  »47.  We  are 
therefore  of  opinion  tliat  the  circuit  judge 
was  correct  in  holding,  in  accordance  ^Itta 
the  previous  decision  of  this  court,  that  the 
circuit  court  bad  acquired  Jurisdiction  of 
the  defendant,  and  in  overruling  the  demur- 
rer to  the  Jurisdiction  of  the  court,  and  the 
objection  to  the- court's  rendering  judgment, 
and  that  the  Judgment  below  must  be  affirm- 
ed. 

It  might  be  plausibly  Contended  that  a  de- 
cision holding  service  of  a  summons  to  be 
good  and  valid  involves  In  It  the  idea  that 
the  same  has  been'  made  by  due  process  of 
law,  but,  as  we  do  not  regard  It  necessary  to 
the  determination  of  the  case  to  pass  upon 
the  constitutionality  of  the  acts  allied  to 
be  In  contravention  of  the  federal  Constitu- 
tion—the record  presenting  the  other  and 
clear  ground  above,  on  which  this  court  rests 
its  Judgment— we  decline  to  indicate  any  opin- 
ion as  to  the  constitutional  questions,  resting 
our  affirmance  of  the  Judgment  below  solely 
upon  the  grounds  hereinabove  stated.  Cool- 
ey.  Const  Llm.  (2d  Ed.)  163;  Ex  parte  Flor^ 
ence  Schools,  43  S.  O.  15,  20  S.  B.  7d4;  Butler 
V.  Bllerbe,  44  S.  C.  266,  22  S.  E.  425. 

The  judgment  of  this  conrt  is  that  the 
Judgment  entered  In  the  circuit  court  upon 
the  verdict  for  the  plaintiff  be  affirmed. 

GAKT,  A.  J.,  concurs  In  the  result  only, 
as  he  thinks  the  federal  question  that  appears 
In  the  record  is  satisfactorily  disposed  of  by 
the  former  opinion  In  this  case. 


(66  s.  a  3M) 

8BNTBBFIBT  et  al.  v.  SHEALY  at  aL 
(Supreme  Conrt  of  Sonth  (Carolina.     Jane  19, 

1903.) 
POSSESSION  OF  LAND— ACTION— COUFLAINT. 
1.  A  complaint  alleging  that  plaintiff  was  the 
owner  in  fee  ot  the  land  described  therein,  and 
that  the  defendants  were  In  unlawful  posses- 
sion, and  refused  to  sarrender,  to  plaintiff's 
damage  in  the  sum  fixed,  states  a  good  cause 
of  action  fbr  posseesion. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;    Klugh,  Judge. 

Action  for  possession  of  land  by  H.  B. 
Senterflet  and  others  against  Amanda  Sbealy 
and  others.  From  order  sustaining  demur- 
rer to  complaint,  plaintiffs  appeal.    Reversed. 

B.  W.  (Trouch,  Eflrd  &  Dreher,  and  BL  S. 
Asblll,  for  appellants.  &  F.  Strother  and 
G.  T.  Graham,  for  appellees. 

GART,  A.  J.  This  is  an  appeal  from  an 
order  sustaining  a  demurrer  to  the  complaint 


on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  in 
that  it  was  "necessary  not  only  to  all^e 
ownership,  but  the  right  of  the  plalntUt  to 
immediate  possession,  In  order  to  make  out 
a  complete  statement  of  cause  of  action." 
The  first  paragraph  of  the  complaint  alleges 
that  the  plaintiff  is  the  owner  in  fee  of  the 
land  therein  described.  The  second  para- 
graph of  the  complaint  is  as  follows:  "i2) 
That  the  defendants,  Amanda  Sbealy,  Jane 
Shealy,  and  R.  B.  Shealy,  are  in  the  wrong- 
ful and  unlawful  possession  of  said  tract 
of  land,  and  have  refused  to  surrender  pos- 
session of  same  to  plaintiffs  after  demand 
made,  and  that,  by  reason  of  the  wrongful 
and  unlawful  withholding  of  the  poesession 
of  said  tract  of  land  by  the  defendants  from 
the  plaintiffs,  the  said  plaintiffs  have  been 
damaged  by  the  said  defendants  in  the  sum 
of  one  hundred  dollars."  It  la  only  neces- 
sary to  cite  the  recent  case  of  Livingston 
V.  Ruff,  65  S.  0.  284,  43  S.  B.  678,  to  show 
that  the  order  was  erroneous. 

The  Judgment  of  this  court  is  that  the 
order  of  the  circuit  court  be  reversed. 


(66  s.  a  607) 
OUNTBR  T.  SEIYBRN  ft  K.  B.  GO. 

(Supreme  Court  of  South  Carolina.    Jane  19, 
1903.) 

ACTION  FOR  PRICa. 
1.  A  complaint  alleged  that  plaintiff  bad  fur- 
nished a  railroad  corporation  certain  crosa-tiet 
and  lumber,  which  were  used  by  such  road  io 
the  construction  of  its  road;  that  such  road  had 
been  sold  at  judicial  sale,  and  purchased  by  de- 
fendant, who  was  in  possession  and  use  of  such 
cross-ties  and  lumber,  Beld  not  to  state  a 
cause  of  action  for  the  porchase  prioei. 

Appeal  from  Common  Pleas  Circuit  Conrt 
at  Lexington  County;   Dantzler,  Judge. 

Action  by  Marshall  Gunter  against  the  Sel- 
yem  &  Knoxvllle  Railroad  Company.  From 
order  dismissing  complaint  on  demurrer, 
plaintiff  appeals.    Affirmed. 

B.  F.  Strother  and  Lyles  &  McMahan,  for 
appellant    B.  L.  Abney,  for  appelleab 

POPE,  a  J.  This  action  is  on  an  alleged 
contract  to  purchase  cross-ties  and  Inmber. 
When  the  comidaint  was  read  in  open  court, 
the  defendant  Interposed  an  oral  demurrer 
to  the  same  on  the  ground  that  the  com- 
plaint failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  presiding 
Judge,  by  a  short  order,  sustained  the  de- 
murrer, and  dismissed  the  complaint  There- 
upon the  plaintiff  appealed  to  this  court 
Therefore  the  question  made  by  the  appeal 
is,  was  the  circuit  judge  in  error  In  passing 
the  aforesaid  order?  To  correctly  answer 
this  question,  we  deem  it  necessary  to  set 
out  the  text  of  the  complaint,  the  grounds 
of  demurrer  thereto,  the  order  of  the  Judge, 
and  the  exceptions  thereto: 
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"Tbe  plaintiff,  complaining  of  the  above- 
named  defendant,  would  allege: 

"(1)  That  the  defendant  la  a  railroad  cor- 
poration operating  a  line  of  railroad  from 
the  town  of  SelTem  to  the  town  of  Bates- 
bnrg,  in  the  aforeeaid  county  and  state,  hav- 
ing purchased  the  same  at  a  sale  as  the 
property  of  the  Greenwood,  Anderson  &  Wes- 
tern Railway  nnder  certain  proceedings  in 
the  United  States  Circuit  Conrt  for  the  Dis- 
trict of  South  Carolina. 

"(2)  That  during  the  year  1896  the  South 
Carolina  Midland  Cbmpany,  a  coriwration  or- 
ganized under  the  laws  of  South  Carolina, 
engaged  in  the  construction  of  the  line  of 
the  Greenwood,  Anderson  &  Western  Rail- 
way from  Seivem  to  the  town  of  Batesburg, 
in  the  said  state,  proposed  to  purchase  from 
the  plaintlfF'  a  lot  of  cross-ties  and  lumber, 
to  be  used  in  building  the  said  railway, 
whereupon  the  plaintiff  entered  Into  a  con- 
tract with  the  said  South  Carolina  Midland 
Company  for  the  delivery  of  crosa-tles  and 
lumber  to  the  said  company  on  the  line  of 
said  railroad,  whereby  it  was  agreed  that 
the  said  cross-ties  and  lumber  being  gotten 
ont  by  certain  dimensions  were  to  be  piled 
along  the  line  of  the  said  railroad  so  that 
they  might  lie  inspected  by  the  proper  officer 
of  the  said  company;  and  when  received  the 
cross-ties  were  to  be  paid  for  at  the  rate  of 
20  cents  per  cross-tie,  and  the  lumber  at  the 
rate  of  ^  per  thousand  feet 

"(3)  That  in  pursuance  of  said  agreement 
the  plaintiff  caused  to  be  piled  along  the  line 
of  the  said  railroad  686  cross-ties  at  20  cents 
per  cross-tie,  and  5,980  feet  of  lumber  at  $8 
per  thousand  feet,  all  of  which  said  cross- 
'tles  and  lumber  were  inspected  by  said  com- 
pany; but  they  did  not  pay  the  price  there- 
of as  agreed  upon  with  the  plaintiff,  and  the 
plaintiff  never  did  deliver  said  cross-ties  or 
lumber  to  the  said  company,  but  left  them 
there  after  inspection,  to  be  delivered  when 
they  should  be  paid  for. 

"(4)  That  thereafter,  without  the  knowl- 
edge or  consent  of  the  plaintiff,  the  said 
South  Carolina  Midland  Company  removed 
the  said  cross-ties  from  the  place  where  they 
were  piled,  and  put  the  cross-ties  under  the 
track  of  the  said  Greenwood,  Anderson  & 
Western  Railway,  where  they  now  are,  and 
nsed  the  lumber  in  the  erection  of  a  depot 
of  said  Greenwood,  Anderson  ft  Western 
Railway  at  Selvem,  where  it  still  is. 

"(5)  That  the  taking  of  the  said  cross-ties 
and  lumber  by  the  said  South  Carolina  Mid- 
land Company  without  paying  therefor  was 
unlawful,  and  in  violation  of  the  rights  of 
this  plaintiff,  and  passed  no  title  to  the  said 
Greenwood,  Anderson  ft  Western  Railway,  or 
to  the  defendant  company,  who  Is  the  pur- 
chaser thereof. 

"(6)  That  the  defendant  company  now  re- 
fuses to  deliver  the  said  cross-ties  and  lum- 
ber to  the  plaintiff,  or  to  pay  therefor. 

"(7)  That  the  said  cross-ties  are  reasonably 
worth  30  cents  each,   and  said  lumber  la 


worth  flO  per  thousand  feet,  all  of  wbich 
property  has  been  converted  to  the  use  of 
the  defendant  company  unlawfully. 

"Wherefore,  plaintiff  demands  Judgment 
against  the  defendant  for  ^66.80  and  costs 
of  this  action." 
Grounds  of  demurrer  were  as  follows: 
"First  Because  it  appears  upon  the  face 
of  the  complaint  that  In  accordance  with 
the  terms  of  the  contract  the  cross-ties  and 
lumber  had  been  delivered  to  the  vendee  at 
the  place  designated,  and  had  been  inspected 
by  It  and  received,  and  that  this  made  a 
complete  contract  of  bargain  and  sale.  That 
upon  such  inspection  and  receipt  the  title  of 
the  property  passed  to  the  vendee,  and  the 
vendor  was  only  entitled  to  the  purchase 
price.  That  the  vendor  could  not  maintain 
an  action  for  the  specific  chattel,  but  was 
confined  to  his  action  for  the  purchase  price; 
and  hence  this  action  for  the  value  of  the 
specific  property  could  be  maintained;  or 

"Second.  Because  it  appears  upon  the  face 
of  the  comidalnt  that  after  the  delivery  of 
the  cross-ties  and  lumber  upon  the  line  of 
railway  for  the  purpose  of  the  construction 
of  the  same  they  had  been  inspected  and 
used  In  such  construction,  and  that  thereaft- 
er it  was  alleged  that  the  said  railway  was 
sold  under  the  proceedings  in  the  United 
States  court,  at  which  sale  the  defendant  be- 
came the  purchaser  of  the  railway  on  which 
the  cross-ties  and  lumber  were  used,  and  It 
does  not  appear  from  the  face  of  the  com- 
plaint that  the  contract  was  reduced  to  writ- 
ing, in  which  any  alleged  reservation  of 
title  was  made.  Kor  does  it  appear  from 
the  complaint  that  any  notice  of  such  reser- 
vation was  given  at  the  sale.  Such  parol 
contract  therefore,  was  In  contravention  of 
the  statute,  and,  as  no  notice  was  alleged 
as  having  been  given  at  such  sale  at  which 
the  defendant  purchased,  and  as  plaintiff 
parted  with  the  possession  of  the  property, 
it  therefore  ai^ears  from  the  complaint  that ' 
the  defendant  obtained  a  good  title,  and  thla 
action  cannot  be  maintained." 
Judge  Dantzler's  order  was  as  follows: 
"Upon  hearing  argument  by  the  counsel 
for  the  respective  parties,  It  is,  upon  con- 
sideration, ordered  that  the  demurrer  be,  and 
is  hereby,  sustained,  and  the  complaint  dis- 
missed." 
Plaintiff's  grounds  of  appeal  are: 
"(1)  Because  his  honor  concluded  that  it 
did  appear  upon  the  face  of  the  complaint 
that,  in  accordance  with  the  terms  of  the 
contract  the  cross-ties  and  lumber  had  been 
delivered  to  the  vendee  at  the  place  desig- 
nated, and  had  been  Inspected  by  it  and 
received,  and  this  made  a  complete  contract 
of  bargain  and  sale.  That  upon  such  inspec- 
tion and  receipt  the  title  of  the  property 
passed  to  the  vendee,  and  the  vendor  was 
only  entitled  to  the  purchase  price.  That  the 
vendor  could  not  maintain  an  action  for  the 
specific  chattel,  but  was  confined  to  bis  ac- 
tion tor  the  purchase  price:   and  hence  this 
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action  for  the  value  of  the  apeciflc  property 
could  not  be  maintained. 

"(2)  Because  his  honor  concluded  that  It 
appeared  upon  the  face  of  the  complaint 
that  after  the  delivery  of  the  cross-ties  and 
lumber  upon  the  line  of  railway  for  the  pur- 
pose of  the  construction  of  the  same  they 
had  been  inspected  and  used  in  such  con- 
struction, and  that  thereafter  it  was  alleged 
that  the  said  railway  was  sold  under  the 
proceedings  in  the  United  States  court,  at 
which  sale  the  defendant  became  the  pur- 
chaser of  the  railway  on  which  the  cross-ties 
and  lumber  were  used,  and  it  does  not  ap- 
pear from  the  face  of  the  complaint  that  the 
contract  was  reduced  to  writing,  in  which 
any  alleged  reservation  of  title  was  made. 
Nor  does  it  appear  from  the  complaint  that 
any  notice  of  such  reservation  was  given  at 
the  sale.  Such  parol  contract,  therefore,  was 
in  contravention  of  the  statute,  and,  as  no 
notice  was  alleged  as  having  been  given  at 
such  sale,  at  which  the  defendant  pui^chased, 
and  as  plaintiff  parted  with  the  possession 
of  the  property,  it  therefore  appears  from 
the  complaint  that  the  defendant  obtained  a 
good  title,  and  this  action  cannot  be  main< 
tained. 

"(3)  Because  his  honor  should  have  held 
by  tiie  allegations  of  the  complaint  that 
there  had  been  no  delivery  of  the  cross-ties 
and  lumber  described  in  the  complaint,  and 
that  the  taking  thereof  by  the  South  Caro- 
lina Midland  Company  was  unlawful,  and 
should  have  held  that  the  complaint  stated 
flufilcient  cause  of  action  in  favor  of  the 
plaintiff  against  the  defendant  company." 

We  will  now  consider  these  exceptions  in 
a  group.  The  great  work  covered  by  a  de- 
murrer is  to  test  the  complaint  When  the 
latter  states  a  cause  of  action  by  its  allega- 
tion, any  objection  to  it  by  reason  of  its  lack 
of  fullness,  etc.,  is  cured  not  by  a  demurrer, 
but  by  a  motion  to  require  the  plaintiff  to 
'  make  his  complaint  more  definite  and  certain. 
So  our  first  aim  should  be  to  ascertain  if  a 
cause  of  action  is  stated  in  the  complaint 
Now,  it  must  be  remembered  that  there  is 
no  allegation  in  the  complaint  of  any  con- 
tractnal  relation  between  the  plaintiff  and 
the  defendant  The  only  possible  connec- 
tion between  the  two  is  the  alleged  purchase 
of  a  railroad  by  the  defendant  at  ^  sale  made 
by  the  United  States  Circuit  Court  for  the 
District  of  South  Carolina.  It  is  evident  that 
the  plaintiff  must  connect  himself  with  the 
railroad  which  was  sold,  and  which  was  pur- 
chased by  the  defendant.  Certain  it  is  that 
at  said  sale,  as  alleged  in  the  complaint  it- 
self, there  is  the  absence  of  all  allegations 
that  at  said  sale  the  defendant  was  notified 
of  plaintifTs  alleged  claims  touching  his  al- 
leged cross-ties  being  in  the  railroad  sold, 
or  his  lumber  used  in  the  construction  of 
a  railroad  depot.  Nor  do  the  allegations 
of  the  complaint  set  forth  any  construc- 
tive notice  of  the  plaintifTs  rights  to  the 
cross-ties  or  lumber  used  In  the  construction 


of  the  railroad  depot  or  station  house.  There 
is  an  absence  iu  the  allegations  of  the  com- 
plaint of  any  written  contract  iiroviding 
for  a  conditional  sale  of  his  cross-ties 
and  lumber,  or  setting  up  any  lien  there- 
on by  the  plaintiff.  The  laws  of  our  state 
provide  that  any  rights  of  a  person  making 
a  conditional  sale  of  personal  property  to  an- 
other person  must  so  as  to  affect  third  per- 
sons, be  reduced  to  writing  and  recorded,  as  ■ 
required  of  mortgages.  See  section  2655  in 
volume  1  of  the  Code  of  this  state,  adopted 
in  the  year  1902.  Here  is  its  language:  "E>r- 
ery  agreement  between  the  vendor  and  ven- 
dee, bailor  or  bailee,  of  personal  property, 
whereby  the  vendor  or  bailor  shall  reserve 
to  himself  any  interest  in  the  same,  shall  be 
null  and  void  as  to  subsequent  creditors  or 
purchasers  for  valuable  consideration  with- 
out notice,  unless  the  same  be  reduced  to 
writing  and  recorded  In  the  manner  now  pro- 
vided by  law  for  the  recording  of  mortgages; 
but  nothing  herein  contained  shall  apply  to 
livery  stable  keepers,  inn  keepers  or  any 
other  persons  letting  or  hiring  property  for 
temporary  use,  or  depositing  such  property 
for  the  purpose  of  having  repairs  or  work  or 
labor  done  thereon."  Then,  as  we  have  stat- 
ed, it  is  necessary  in  the  plaintiff's  complaint 
that  there  should  be  allegations  showing  how 
his  cause  of  action  arose  as  to  the  defendant 
under  its  purchase  of  the  line  of  railway 
here  in  question,  and  so  be. has  absolutely 
failed  to  do,  what  could  the  circuit  Judge  do 
but  apply  the  law  in  sustaining  the  demurrer 
of  defendant  and  dismissing  his  complaint? 
We  fail  to  see.  We  do  not  quite  see  that  the 
complaint  Is  liable  to  the  objection  by  de- 
fendant as  to  the  delivery  of  the  cross-ties 
and  lumber  used  by  the  plaintiff  to  the  South 
Carolina  Midland  Construction  Company,  bat 
this  cannot  inure  to  the  benefit  of  the  plain- 
tiff under  the  views  hereinbefore  expressed. 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  appealed  from  be, 
and  it  is  hereby,  afiSrmed. 


STATE  V.  LONa 


(ns.C.S$S) 


(Supreme  Coort  of  South  Carolina.     June  19, 
1902.) 

CBIMINAL  LAW— APPEAL  BT  8TATB-AXJTH0R- 

ITT  OP  ATTORNBYS-WORKINO  ON 

SHARES-CONTRACT. 

1.  Notice  of  an  intent  to  appeal  from  an  or- 
der dismissing  a  prosecntion  before  a.  mafds- 
trate,  signed  by  attorneys  other  than  the  solio 
itor  as  attorneys  for  the  state,  and  exceptiom 
signed  by  the  same  attorneys  and  the  solicitor, 
and  a  statement  in  the  case  that  "the  state  dal; 
served  the  following  notice,"  with  the  notica 
following  signed  by  such  attorneys  as  attorneys 
for  the  state,  sufficiently  showed  an  authority 
to  appeal  for  the  state. 

2.  Under  Cr.  Code,  {  357,  makhig  it  an  In- 
dictable offense  for  any  la'oorer  working  on 
shares  to  receive  advances  and  willfolly  fail  ta 
perform  the  serriee  required  of  him  nnder  the 
contract,  and  requiring  a  verbal  contract  to  be 
witnessed  by  at  least  two  disinterested  peiaon^ 
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a  contract  reduced  to  writing  and  signed  by  the 
parties  in  the  presence  of  one  -witness  is  saffl- 
cient. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  Townaend,  Judge. 

Wade  Long  was  prosecuted  for  failure  to 
perform  a  contract  on  a  farm  after  oeces- 
sary  advances.  From  a  Judgment  of  the 
drcolt  court  reversing  conviction,  the  state 
appeals.    Beversed. 

John  S.  Wilson  and  Molse  &  Clifton,  for 
the  State.    I<.  D.  Jennings,  for  respondent. 

JONES,  J.  The  defendant  was  prosecuted 
before  Magistrate  Jennings,  in  Sumter  coun- 
ty, for  violation  of  a  written  farm  labor  con- 
tract, under  section  357,  Cr.  Code,  and  was 
found  guilty  by  a  Jury,  and  sentenced  by  the 
magistrate.  On  appeal  therefrom,  the  cir- 
cuit court  reversed  the  Judgment  of  the  mag- 
istrate's court,  and  ordered  the  case  dismiss- 
ed, upon  the  ground  that  the  contract  would 
not  sustain  a  criminal  Indictment  From  this 
Judgment  the  state  appeals,  assigning  error 
to  the  ruling  that  the  written  contract  was 
Insufficient  to  support  a  criminal  indictment 
imder  the  statute. 

Before  considering  this  question,  however, 
■we  will  briefly  notice  a  motion  by  defendant 
(respondent)  to  dismiss  the  appeal,  which 
motion  was  heard  along  with  the  cause.  The 
ground  of  the  motion  to  dismiss  is  that  no 
notice  of  intention  to  appeal,  signed  by  the 
solicitor,  was  served  on  respondent  or  his  at- 
torney within  10  days  after  the  rising  of  the 
circuit  court  It  appears  In  the  "case"  that 
a  notice  of  Intention  to  appeal,  signed  by 
"Molse  &  Clifton,  Attorneys  for  the  State," 
was  served  in  time;  but  it  Is  contended  that 
the  notice  Is  without  authority,  because  it 
was  not  signed  by  the  solicitor  of  the  Third 
Circuit.  This  contention  Is  without  merit 
The  "case"  contains  this  statement:  "The 
state  duly  served  the  following  notice."  Then 
follows  the  notice,  signed  by  Molse  &  Clifton, 
as  attorneys  for  the  state.  It  further  ap- 
pears by  the  "case"  that  the  exceptions  to 
the  Judgment  of  the  circuit  court  are  signed 
by  John  S.  Wilson,  who  is  the  solicitor  of 
said  circuit,  and  by  Molse  &  Clifton,  as  at- 
torneys for  the  state.  There  being  nothing 
In  the  record  to  the  contrary,  it  Is  manifest 
that  the  notice  of  appeal  was  served  by  one 
representing  the  state  by  authority  from  the 
solicitor  in  charge  of  the  prosecution. 

Becurrlng  to  the  state's  ground  of  appeal, 
we  think  the  circuit  court  erred  in  dismissing 
the  prosecution  on  the  ground  stated.  The 
statute  (section  357,  Cr.  Code)  is  as  follows: 
"Any  laborer  working  on  shares  or  crop,  or 
for  wages  in  money  or  other  valuable  consid- 
eration, under  a  verbal  or  vreltten  contract 
to  labor  on  farm  lands,  who  shall  receive  ad- 
vances either  in  money  or  supplies,  and  there- 
after willfully  and  without  Just  cause  fall  to 
perform  the  reasonable  service  required  of 
htm  by  the  terms  of  the  said  contract,  shall 
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be  liable  for  a  misdemeanor,  and  on  convic- 
tion shall  be  punished  by  imprisonment  for 
not  less  than  twenty  days  nor  more  than  thir- 
ty days,  to  be  fined  In  the  sum  of  not  less 
than  twenty-five  dollars  nor  more  than  one 
hundred  dollars  in  the  discretion  of  the  court: 
provided,  the  verbal  contract  herein  referred 
to  shall  be  witnessed  by  at  least  two  disin- 
terested witnesses."  This  statute  makes  it 
an  indictable  .offense  for  any  laborer,  under 
verbal  or  written  contract  to  labor  on  farm 
lands,  and  after  receiving  advances  In  money 
or  supplies,  to  willfully  and  without  Just 
cause  fail  to  perform  the  reasonable  service 
requhred  of  him  by  the  terms  of  the  said 
contract  State  v.  Chapman,  66  S.  C.  420, 
34  S.  K.  961,  76  Am.  St  Rep.  557;  State  v. 
Easterlin,  61  S.  C.  72,  39  S.  B.  260.  The 
contract  established  In  this  case  was  In  these 
terms: 

"This  memorandum  of  agreement  entered 
into  this  first  day  of  May,  1901,  between  R. 

C.  Folk,  farmer,  of  the  1st  part,  and  Wade 
Long,  a  laborer  of  the  2d  part,  wltnesseth: 

"(1)  That  the  party  of  the  Ist  part  agrees 
to  pay  to  the  party  of  the  2d  part.  In  money 
or  goods,  between  the  Ist  day  of  May,  1901, 
and  the  first  day  of  Aug.,  1901,  the  sum  of 
twenty-five  no/ioo  dollars  at  such  time  and 
times  as  the  said  party  of  the  2d  part  shall 
require  the  same  or  any  part  thereof. 

"(2)  That  In  consideration  of  such  pay- 
ment, the  party  of  the  2d  part  agrees  to  labor 
as  an  agricultural  laborer  for  the  party  of  the 
1st  part,  at* any  time  from  the  Ist  day  of 
Jan.,  1902,  to  the  1st  day  of  Dec.,  1902. 

"Provided  always,  nevertheless,  and  It  is 
the  true  Intent  and  meaning  of  the  parties 
to  these  presents. 

"(1)  That  for  the  performance  of  the  labor 
aforesaid,  the  party  of  the  2d  part  shall 
be  entitled  to  a  credit  on  account  of  35  cents 
for  each  day's  labor,  except  when  he  Is  re- 
quired to  pick  cotton,  and  then  shall  be  en- 
titled to  a  credit  of  40  cents  for  each  hun- 
dred pounds  of  seed  cotton  picked. 

"(2)  That  the  party  of  the  2d  part  shall 
not  within  the  period  aforesaid  remove  far- 
ther than  two  miles  from  the  residence  of 
the  party  of  the  1st  part 

"(3)  That  the  party  of  the  1st  part  shall 
give  the  party  of  the  2d  part  twelve  hours' 
notice  of  the  time,  place,  and  nature  of  such 

agricultural  labor  as may  require  of  the 

party  of  the  2d  part. 

"In  witness  whereof,  the  parties  hereto 
have  hereunto  Interchangeably  set  their 
bands  and  seals  the  day  and  date  first  above 
written.  R.  C.  Folk.  [L.  S.]  Wade  (his  X 
mark)  Long.    [L.  S.]    In  the  presence  of  H. 

D.  Molse." 

This  contract,  we  think,  compiles  wltl' 
the  requirements  of  section  355,  Cr.  Code, 
which  provides:'  "All  contracts  made  be^ 
tween  owners  of  land,  their  agents,  admin 
Istrators  or  executors,  and  laborers,  shall  bA 
witnessed  by  one  or  more  disinterested  per- 
sons, and  excepting  the  verbal  contracts  pr(>- 


Digitized  by 


Google 


962 


44  SOUTHEASTERN  REPORTER. 


(S.C. 


Tided  for  In  section  357,  mt  tbe  request  of  ei- 
ther pni*ty,  be  duly  executed  before  a  mag- 
istrate, wbose  duty  it  shall  be  to  read  and 
explain  the  same  to  the  parties.  Such  con- 
tracts shall  clearly  set  forth  the  conditions 
upon  which  the  laborers  engage  to  work,  em- 
bracing the  length  of  time,  the  amount  of 
money  to  be  paid  and  when;  If  it  be  on  the 
shares  of  tbe  crop,  what  portion  or  portions 
thereof,  etc."  So  far  as  it  appears  in  the 
"case,"  it  was  not  disputed  in  the  circuit 
court  that  defendant  made  the  contract  stat- 
ed, received  advances  in  money  or  supplies 
thereunder  to  tbe  stipulated  amount,  and 
thereafter  willfully  and  without  Just  cause 
refused  to  perform  the  labor  required  of  him 
by  the  contract  It  was  therefore  error  in 
the  circuit  court  to  reverse  the  judgment  of 
the  magistrate  conrt  and  dismiss  the  prose- 
cution. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  Judgment  of  the  magistrate 
la  affirmed. 


(66  S.  C.  388) 

JENNINGS  T.  PARK. 

(Supreme  Court  of  South  Carolina.    June  19, 

1903.) 

BOND— CRBDITINO   PAYMENT— COSTS  IN 
EQUITY. 

1.  Where,  on  appeal,  the  Supreme  Court  di- 
rected certain  payments  to  be  applied  on  the 
debt  on  a  bond  as  of  the  time  when  they  were 
received,  but  made  no  direction  as  to  interest, 
the  claim  of  defendant  that  he  is  entitled  to 
have  interest  on  such  payments  will  not  be  al- 
lowed. 

2.  Costs  below  in  an  e<inity  anit  are  in  the 
discretion  of  the  drcuit  Judge, 

Appeal  from  Common  Fleas  Circuit  Court 
of  Fairfield  County;  Aldrlch,  Judge. 

Action  by  Robert  H.  Jennings  as  clerk 
against  Henry  Parr  and  others.  Prom  circuit 
order,  defendant  Parr  appeals.   Affirmed. 

O.  W.  Ragsdale  and  George  Johnstone,  for 
appellant.  James  G.  McCants  and  J.  G;  Mc- 
Donald, for  respondent 

OART,  A.  J.    The  last  decision  rendered 

by  the  Supreme  Court  in  this  case  Is  reported 
in  62  S.  C.  306,  40  S.  E.  683,  which  affirmed 
the  decree  of  his  honor,  Judge  Gage,  except 
as  therein  modified.  That  portion  of  the  de- 
cree was  affirmed  which  ordered  that  "the 
cause  be  remanded  to  tbe  referee,  W.  D. 
Douglass,  Esq.,  to  report  tbe  amount  due  on 
tbe  bond  in  accordance  with  the  decision  of 
the  Supreme  Court"  The  referee  in  his  re- 
port  (made  in  pursuance  of  said  order)  says: 
"The  Supreme  Court  (51  S.  C.  209,  28  S.  B. 
89)  says:  The  plaintiff  Is  entitied  to  a  Judg- 
ment subjecting  the  land  to  the  payment  of 
tbe  mortgage,  for  the  benefit  of  the  repre- 
sentatives of  Mary  Ann  ElMn  and  Judith  W. 
Ruff.  This  mortgage,  however,  should  be 
credited  with  the  proceeds  arising  from  the 
sale  of  tbe  181  acres,  to  wit  1726,  and  with 
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$172  of  the  proceeds  arising  from  the  sale  of 
the  Mill  tract,  as  of  the  time  when  said  pro- 
ceeds were  received.  Interest  on  tbe  mort- 
gage should  only  be  calculated  from  the  time 
when  Wm.  B.  Elkin  died,  as  he  was  entitied 
to  the  interest  up  to  that  time,  and  the 
amount  due  by  bim  to  the  defendant  is  more 
than  sufficient  to  extinguish  the  Interest  be 
had  in  the  mortgage.'  Counsel  for  the  de- 
fendant Parr  contends  that  interest  on  these 
credits  should  be  calculated  from  the  time 
they  were  received  up  to  the  present  time, 
and  the  amount  thus  ascertained  deducted 
from  the  amount  due  on  tbe  bond.  •  •  • 
He  further  contends  that  the  bond  draws 
simple  interest" 

After  stating  tbe  amounts  which  be  finds 
to  be  due,  the  referee  proceeds  as  follows: 

"I  find,  however,  and  so  report,  that  there 
is  due  tbe  representatives  of  Judith  W.  Ruff, 
for  principal  and  interest  on  the  Irand  and 
mortgage,  up  to  and  including  the  date  of 
tills  report,  the  sum  of  $1,237.64.  This  is  ob- 
tained by  taking  one-half  of  what  was  the 
principal  of  the  bond,  after  the  application  of 
the  payments  aforesaid,  and  calculating  the 
Interest  thereon  from  the  date  of  W.  B.  El- 
kin's  death,  payable  annually,  thus:  One- 
half  of  $1,132.93,  the  interest-bearing  princi- 
pal at  the  time  of  Wm.  B.  Elkin's  deatli, 
which  would  be  $566.46;  and  by  calculating 
the  interest  on  $566.46,  at  7  per  cent  per  an- 
num, payable  annually,  from  the  5tb  of  April. 
1890,  tbe  date  of  W.  B.  Elkin's  death,  it 
would  amount  to  $1,237.64  at  tbe  date  of  this 
report." 

The  appellant  filed  the  following  exception 
to  the  report  of  the  referee:  "(4)  Because 
the  referee  erred,  in  that  he  should  have  ap- 
plied to  tbe  said  bond  the  credits  of  $726 
arising  from  the  sale  of  the  181  acres  of  land, 
and  $172  of  the  proceeds  arising  from  the 
sale  of  the  mill  tract,  together  with  interest 
on  said  credits  from  tbe  dates  when  they 
were  received,  as  directed  by  the  decision  of 
the  Supreme  Court" 

In  considering  this  exception,  his  honor, 
the  circuit  judge,  says:  "Defendant's  fourth 
exception  is  overruled,  because  the  decision 
of  the  Supreme  Court  does  not  direct  the 
credits  of  $726  and  $172,  'together  with  In- 
terest on  said  credits  from  the  date  when 
they  were  received,'  should  be  'applied  to  the 
said  bond.'  The  Supreme  Court  directed  said 
payments  to  be  applied  upon  said  debt  as  of 
the  time  when  the  said  payments  were  re- 
ceived, but  did  not  direct  that  Interest  should 
be  allowed  thereon.  I  do  not  think  that  the 
claim  of  the  defendant  that  he  is  entitied  to 
have  interest  calculated  on  said  payments, 
as  stated  in  his  said  exception.  Is  sustained 
by  the  facts  or  warranted  by  law." 

The. principal  question  presented  by  tbe  ex- 
ceptions is  whether  the  circuit  Judge  erred  In 
so  ruling.  This  court  concurs  in  the  concln- 
sion  announced  by  the  circuit  Judge  for  the 
reasons  stated  by  him. 

This  disposes  of  all  the  exceptions  except 
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those  relating  to  the  payment  of  costs.  It  la 
not  contended  by  the  respondent  that  the  cir- 
cuit Judge  had.  any  reference  In  his  decree  to 
the  costs  of  the  Supreme  Court  This  was 
an  action  on  the  equity  side  of  the  court,  and 
all  other  costs  were  ta  the  discretion  of  the 
judge. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  lower  court  be  afiUined. 

(66  s.  c.  37») 

COMPUTING  SCALES  CO.  ▼.  LONG. 

(Supreme  Court  of  South  Carolina.     June  18, 

1903.) 

PLKADINO— STRIKING  OUT— SALE-ACTION  FOR 
PRICE— RESCISSION— INTEREST. 

1.  A  pleading  will  not  be  stricken  out  on  mo- 
tion becaase  indefinite  and  uncertain. 

2.  In  an  action  for  the  price  of  goods  sold, 
eyidence  held  insufficient  to  show  that  they  were 
not  of  the  quality  represented,  where  defendant, 
in  returniag  them,  makes  no  complaint  of  the 

aaality,  but  places  hia  refusal  on  the  sole  ground 
lat  the  patent  under  which  they  were  mauu- 
factured  was  litigated. 

3.  A  purchaser  of  goods  cannot  rescind  the 
sale  because  of  a  dispute  between  the  seller  and 
another  as  to  an  infringement  of  a  patent  right. 

4.  An  express  written  contract  to  pay  a  cer- 
tain sum  at  a  fixed  time  will  carry  interest 
from  maturity. 

Appeal  from  Comihon  Pleas  Circuit  Coort 
of  Lexington  County;  Dantzler,  Judge. 

Action  by  the  Computing  Scales  Company 
against  J.  W.  Long.  From  Judgment  of  cir- 
cuit court,  defendant  appeals.    Affirmed. 

B.  8.  Asblll,  for  appellant  Jos.  A.  McCnl- 
lougb,  tar  respondent. 

WOODS,  J.  The  plaintiff,  through  Its  tray- 
ellng  salesman  Hardy,  sold  by  written  con- 
tract to  defendant,  on  March  4,  1897,  comput- 
ing scales  for  the  price  of  f40,  payable  10 
days  after  shipment  The  defendant  duly  re- 
ceived the  scales,  but,  after  keeping  them  In 
bis  store  for  some  days  unopened,  resblpped 
them  to  plaintiff's  address,  and  refused  to 
pay  the  purchase  money.  The  plaintiff  then 
commenced  this  action  for  the  contract  price. 
By  a  consent  order  the  cause  was  referred 
to  a  referee,  who  sustained  the  defenses  In- 
volved In  this  appeal.  The  circuit  Judge,  at 
the  hearing,  reversed  the  findings  of  the  ref- 
eree, and  upon  his  decree  Judgment  has  been 
entered  for  the  plaintiff  for  the  full  amount 
claimed. 

The  grounds  of  appeal  to  this  court  Involve 
only  two  paragraphs  of  the  answer,  and  these 
will  be  considered  separately.  The  first  of 
them  Is  as  follows: 

"That  the  computing  scales  offered  to  the 
public  by  the  plaintiff's  agent,  P.  D.  Hardy, 
during  March,  1887,  at  Lexington,  S.  0., 
were  fraudulently  represented  by  false  claims 
and  flagrant  misrepresentations  by  the  said 
P.  D.  Hardy,  and  that  the  said  computing 
scales  had  acquired  a  false  value  by  fraudu- 
lent   misrepresentations    in    advertisements, 

t  L  See  Pleading,  vol.  »,  Cent.  Dig.  U  1092,  U74, 


and  that  the  said  scales  are  not  as  repre- 
sented by  the  plaintiff  and  its  agent,  P.  D. 
Hardy."  , 

The  plaintiff  moved  before  the  referee  and 
the  circuit  judge  to  strike  out  this  defense 
as  too  indefinite  and  uncertain.  Neither  ref- 
eree nor  circuit  Judge  made  any  ruling  on 
this  motion,  but  the  plaintiff,  after  due  notice 
to  the  defendant,  asks  this  court  to  hold  that 
the  motion  should  have  been  granted.  A 
pleading  cannot  be  stricken  out  for  Indefinite- 
ness.  The  remedy  is  a  motion  to  make  more 
.definite  and  certain.  Code  Civ.  Proc.  f  181. 
The  plaintiff  having  made  no  motion  of  that 
kind,  evidence  of  any  misrepresentation  what- 
ever to  defendant  tending  to  defeat  the  re- 
covery was  properly  admitted  and  considered. 
To  sustain  this  defense  the  defendant  tes- 
tified that  Hardy,  the  selling  agent,  had  rep- 
resented the  scales  to  be  dust-proof,  and  aft- 
erward, when  the  scales  were  sent,  told  him 
to  keep  paper  over  them  as  a  protection  from 
dust  The  witness  Gunter  testlfled  that 
scales  sold  by  plaintiff  to  other  parties  had 
rusted,  that  they  would  not  compute  certain 
fractions  of  a  cent,  and  that  mistakes  could 
be  made  In  using  them.  In  the  sale  of  ma- 
chinery the  court  must  assume  that  repre- 
sehtatlons  as  to  its  fitness  are  based  on  the 
supposition  that  it  will  be  used  with  some 
degree  of  care  and  intelligence.  There  is  no 
evidence  here  of  the  conditions  under  which 
the  scales  rusted,  or  how  the  mistakes  were 
made,  nor  t^bether  the  use  of  the  paper  to 
keep  out  dust  was  a  necessity  or  only  sug- 
gested as  an  extra  precaution;  and  it  does> 
not  appear  that  the  selling  agent  represented 
the  scales  would  compute  all  fractions.  Aside 
from  all  this,  the  scales  sold  to  the  defend- 
ant were  never  unpacked,  no  testimony  was 
offered  that  those  spoken  of  by  defendant's 
witnesses  were  of  the  same  pattern,  and  the 
court  cannot  assume  this  as  a  fact  It  is 
significant  that  the  defendant,  in  his  letter  to 
plaintiff  giving  notice  of  the  return  of  the 
scales  and  of  his  refusal  to  pay  for  them, 
makes  no  complaint  of  the  quality  of  the 
scales,  but  places  his  refusal  on  the  sole 
ground  that  suits  were  pending  Involving  the 
patent  rights.  In  his  testimony  he  again 
says  he  returned  them  because  he  had  been 
notified  of  such  suits.  The  defendant  has 
entirely  failed  to  sustain  his  allegation  of 
misrepresentation  as  to  the  quality  of  the 
scales. 

The  other  defense  involved  in  this  appeal 
is  thus  stated  In  defendant's  answer: 

"That  the  plaintiff  is  net  the  undisputed 
owner  of  the  patent  rights  to  the  said  scales 
and  fixtures  thereof  mentioned  In  plalntitTs 
complaint,  and  that  the  defendant  could  not 
use  the  said  scales  without  subjecting  him- 
self to  suits  for  infringements." 

If  the  defendant  had  alleged  and  proved 
that  the  plaintiff  had  sold  him  scales  in  in- 
fringement of  the  patent  of  a  third  party 
without  giving  notice  of  such  infringement 
he  could  have  rescinded  the  sale  without 
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waiting  for  stilt  and  Jndgment  against  him- 
self  for  using  the  scales  In  violation  of  the 
patent  rights  of  another.  It  Is  true,  as  a 
general  proposition,  that  a  purchaser  cannot 
rescind  for  failure  of  -warranty  until  there 
has  heen  eviction  or  other  actual  damage  suf- 
fered. Bethune  T.  McDonald,  35  S.  C.  93,  14' 
S.  E.  674;  Childs  ▼.  Alexander,  22  S.  C.  185; 
Lessly  v.  Bowie,  27  S.  €.•  200,  8  S.  E.  199. 
These  cases  ail  involved  express  warranty  In 
the  sale  of  real  estate,  but  In  the  sale  of  per- 
sonal property  there  is  an  implied  warranty 
of  title,  and  the  same  rule  applies.  Ware  T. 
Weathnall,  2  McCord,  413;  Habersham  y. 
Rodrlgues,  1  Speers,  318;  Benjamin  on  Sales, 
S  961.  If,  however,  the  vendor  at  the  time  of 
the  sale  knew  of  a  valid  outstanding  title  or 
Incumbrance,  and  failed  to  give  notice  to  the 
vendee,  the  element  of  fraud  is  Introduced, 
and  the  vendee  may  rescind  without  waiting 
for  actual  loss  to  come  to  him.  This  doc- 
trine is  stated  by  Chancellor  Harper  In  Whlt- 
worth  V.  Stuckey,  1  Rich.  Eq.  410,  and  is 
founded  npon  the  plainest  principles  of  jus- 
tice. But  mere  dispute  about  the  title,  or 
the  contingency  of  future  loss,  does  not  war- 
rant a  rescission,  and,  where  the  buyer  re- 
turns the  goods,  and  refuses  to  i)ay  the  pur- 
chase money,  it  is  Incumbent  on  him  'to 
show  that  there  is  a  valid  adverse  claim,  from 
which  loss  to  him  would  Inevitably  occur.  14 
Am.  &  Kng.  Ency.  Law,  142;  Benjamin  on 
Sales, !  849,  note.  This  rule  Is  applied  to  the 
defense  set  up  by  a  vendee  thdt  the  use  of 
the  ai-ticle  purchased  would  involve  him  In 
litigation  for  infringement  of  an  outstanding 
patent.  In  Gas  Co.  v.  Electric  Co.,  50  Fed.  778, 
1  0.  C.  A.  668,  and  The  Electron,  74  Fed. 
689,  21  C.  C.  A.  12.  The  appUcation  of  the 
rule  may  sometimes  result  in  hardship,  but 
to  adopt  any  other  would  make  it  possible 
for  a  purchaser  to  escape  from  his  contract 
upon  any  claim,  coming  to  his  notice,  how- 
ever baseless  or  absurd  it  might  be.  The  ut- 
most that  can  be  claimed  for  the  defendant 
here  is  that  he  alleged  the  patent  rights  to 
the  scales  sold  were  in  dispute.  The  evidence 
does  not  connect  the  scales  sold  to  defendant 
with  any  disputed  patent  The  letter  of 
Hoyt  Scales  Company,  competing  dealers, 
which  the  defendant  says  In  his  letter  of 
May  1,  1897,  caused  him  to  return  the  scales, 
refers  to  them  as  an  Imitation  of  Troemner 
scales;  but  there  Is  no  evidence  whatever 
that  the  Troemner  scales  are  patented.  The 
testimony  of  Koehne  is  that  the  scales  sold 
defendant  are  not  provided  with  weights  of 
the  design  involved  In  the  Culmer  patent 
suit,  and  this  is  undisputed,  for  there  Is  no 
proof  whatever  that  the  scales  referred  to  by 
plalntift  In  the  letter  to  Fox,  Marsh  &  Co. 
were  of  the  same  pattern  as  those  sold  to  de- 
fendant. The  testimony  of  Ozlas,  the  man- 
ager of  the  plaintiff  company,  to  the  effect 
that  the  scales  were  not  like  the  Phelps  pat- 
ent, which  was  in  litigation  between  the  Hoyt 
Company  and  the  plaintiff,  is  also  undisputed. 
'Hiere  Is,  therefore,   an  entire  absence  of 


proof  that  the  scales  involved  in  this  snlt  fall 
under  any  disputed  patent;  but,  even  If  the 
right  to  make  and  sell  them  had  been  In  dis 
pute,  this  would  be  no  defense. 

Upon  the  question  of  Interest  it  is  only  nec- 
essary to  say  there  was  an  express  written 
contract  to  pay  a  certain  sum  of  money  at 
a  fixed  time,  and  this  snm  should  bear  in- 
terest from  maturity. 

We  are  unable  to  find  grounds  upon  wldeh 
any  of  the  exceptions  can  be  sostained. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


(«  S.  C.  4B) 
Ex  parte  RICHARDSON. 

(Supreme  Court  of  South  Carolina.    Jane  19k 
1903.) 

WILLS-CONSTRUCTION  —  LIFB    KSTATB  —  AS- 
SIGN UENT—BIQHTB   OF  ASSiaNBB. 

1.  A  will  provided  that,  if  testator's  wife 
should  remarry,  she  shonld  be  entitled  to  one- 
tliird  of  the  estate  for  her  sole  use  until  her 
death;  then  to  retorn  to  testator's  estate  for 
the  use  of  his  children.  The  widow  remarried, 
and  tberearter  died.  Held,  that  on  her  death 
the  property  returned  to  the  person  then  enti- 
tled to  the  estate,  which  right  could  be  in  no 
way  prejudiced  by  any  attempt  Of  the  life  ten- 
ant to  convey  away  her  interesL 

2.  Where  a  life  tenant  assigns  a  bond  and 
mortgage  iu  which  her  share  had  been  invested, 
the  assignee  was  entitled  to  the  interest  there- 
on up  to  the  death  of  the  life  tenant. 

Appeal  from  Common  Pleas  Circtiit  Ooort 
of  Barnwell  County:  Buchanan,  Judge. 

Petition  of  Katie  E.  Richardson  In  ex  parte 
Thos.  L.  Enlcks  In  re  estate  of  last  will  at 
Thos.  L.  Enlcks.  From  circuit  decree^  pe- 
titioner appeals.    Modified. 

J.  0.  Patterson  and  Davis  &  Beat,  ft>r  ap- 
pellant.   Bates  &  Binuns,  for  respondenta. 

POPE,  OL  J.  The  quesUona  presented  by 
this  appeal  arise  npon  the  construction  of 
the  will  of  Thomas  I/.  Enlcks,  deceased,  by 
his  honor  Judge  O.  W.  Buchanan,  oa  an 
agreed  statement  of  facts,  as  follows: 

"(1)  That  one  Thomas  L.  Bricks,  of  this 
county,  died  in  1843,  leaving  of  force  his  last 
wUl  and  testament,  which  Is  submitted  for 
construction. 

"(2)  That  the  beneflciarles  under  the  said 
will  were  his  widow,  Jane  M.  Enlclis,  and 
the  following  named  children:  Cliifoid  En- 
lcks, Melissa  Independence  Eniciss,  Mary  En- 
lcks, and  Isabella  Philadelphia  EUilcks.  And 
the  said  will  is  to  be  constrned  with  refer- 
ence only  to  the  share  of  the  testator's  es- 
tate which  was  given  to  the  widow,  Jane 
M.  Enicks,  who,  after  the  death  of  the  tes- 
tator. Intermarried  with  one  William  Hogg, 
and  will  hereafter  be  known  as  Jane  M. 
Hogg. 

"(3)  That  Mary  Enlcks  died  before  the 
was  grown,  unmarried,  and  waa  the  first  of 
the  children  to  die. 

"(4)  That  Melissa  Independence  Enicks 
married  one  W.  W.  Enicks,  a  relative,  of 


Digitized  by  V^jOOQ  IC 


S.C.) 


EX  PASTE  BICHABDSON. 


965 


wblch  marriage  Tbomas  Ik  Enicks,  the  peti- 
tioner, was  bom,  and  he  was  the  only  child 
of  this  marriage,  and  both  father  and  motbor 
died  ivhUe  he  iras  a  child. 

"(6)  That  the  third  one  of  the  tetrtator'B 
children  to  die  -was  the  son,  Clifford  Enicks, 
who  died  about  the  year  1886,  having  never 
married,  and  hence  left  no  children. 

"(6)  That  Isabella  Philadelphia  Intermar- 
ried with  one  Jabez  Nobles,  but  never  had 
any  childreo.  Nobles  died  years  ago,  and 
his  widow,  Isabella  Philadelphia,  died  some 
three  or  four  years  ago,  being  the  last  one  of 
the  said  testator's  children  to  die. 

"(7)  That  Jane  M.  Hogg  died  some  time 
during  the  year  1901,  surviving  Mrs.  Nobles 
about  two  years,  which  left  the  petitioner, 
Thomas  I«.  Enicks,  the  sole  surviving  heir 
and  distributee  at  law  of  the  testator,  Thom- 
as L.  Enicks,  deceased. 

"(8)  That  In  18^  a  proceeding  was  had  In 
thlg  court.  In  which  Jane  M.  Hogg  was  the 
plaintiff,  and  J.  J.  Brabham  et  al.  defendants 
(but  the  petitioner  herein,  Thomas  L.  Enicks, 
was  not  a  party  thereto),  which  resulted  in 
an  order  for  the  master  to  Invest  the  share 
of  Jane  M.  Hogg,  given  her  for  life  by  the 
will  of  Tbomas  L.  Enicks,  deceased.  In  a 
mortgage  on  real  estate,  taking  the  mortgage 
In  his  (master's)  name  and  his  successors, 
and  for  him  to  collect  the  Interest  annually, 
and  pay  it  over  to  Jane  M.  Hogg  as  long  as 
she  lived. 

"(9)  That  the  master,  in  pursuance  of  the 
said  order  of  the  court,  loaned  out  the 
amount,  viz.,  $1,04&39,  on  the  ISth  of  July, 
1883,  and  took  a  bond,  secured  by  mortgage 
on  real  estate,  and  has  been  collecting  the 
interest  and  paying  annually  to  Mrs.  Jane 

Hogg,  up  to  and  until  the day  of , 

1900,  when  she  (Mrs.  Hogg)  assigned  all  of 
her  right,  titie,  and  interest  in  the  said  bond 
and  mortgage  to  Mrs.  Katie  Ei.  Richardson. 

"(10)  That,  upon  the  death  of  Mrs.  Hogg, 
Thomas  L.  Enicks  filed  his  petition  in  this 
court  which  has  Just  been  read,  claiming  that 
he  is  entitied  to  the  said  bond  and  mort- 
gage under  the  vrlll  of  Thomas  L.  Enicks, 
deceased,  as  the  sole  surviving  heir  at  law 
of  the  testator,  and  subscquentiy  the  said 
Eiitle  E.  Richardson  Interpleaded,  and  she 
claims  that  she  is  entitied  to  the  bond  and 
mortgage 'under  the  assignment  made  to  her 
by  Mrs.  Jane  M.  Hogg  as  aforesaid." 

The  will  of  Thomas  U  Enicks  Is  as  fol- 
lows: 

"State  of  Sontb  Oarolina,  Barnwell  Dis- 
trict In  the  name  of  Ood,  amen.  I,  Thom- 
as L.  Enicks,  being  of  sound  mind  and  mem- 
ory, do  make  this,  my  last  will  and  testa- 
ment After  all  my  Just  debts  and  funeral 
expenses  are  paid,  I  wish  the  remainder  of 
my  property,  both  real  and  personal,  to  be 
kept  together  for  the  support  of  my  wife  and 
children  during  the  widowhood  of  my  said 
wife. 

"If  my  said  wife,  Jane  M.  Enicks,  shall 
enter  Into  a  second  marriage,  then,  and  in 


that  case,  she  shall  be  entitied,  and  do  here- 
by give  to  her,  one-third  of  my  estate,  both 
real  and  personal,  for  heir  sole  use,  until  her 
death,  then  to  return  to  my  estate  for  the 
use  and  benefit  of  my  children. 

"If  my  children,  Clifford,  Melissa  Inde- 
pendence, Mary  and  Isabella  Philadelphia, 
should  die  before  they  marry  or  arrive  at  the 
age  of  twenty-one,  then,  and  In  that  case,  my 
said  children  that  may  be  alive  at  the  time 
of  the  death  of  such  of  my  children  or  child 
shall  be  entitied  to  receive  the  part  or  por- 
tion of  such  deceased  child  or  children,  share 
and  share  alike. 

"I  will  and  desire  that  my  negro  man, 
Aleck,  be  sold  so  soon  as  It  may  or  can  be 
done  for  the  advantage  of  my  estate,  and  the 
money  arriving  frdm  the  sale  of  said  negro, 
Aleck,  be  laid  out  In  the  purchase  of  another 
negro  for  the  use  of  my  wife  and  children 
and  that  the  said  negro  be  sold  at  a  distance. 
Thos.  L.  Enicks.     [L.  S.]" 

The  decree  of  Judge  Buchanan  is: 

"This  was  a  proceeding  brought  to  con- 
strue the  will  of  the  late  Thomas  L.  Enicks, 
deceased,  in  so  far  as  It  may  bear  upon  the 
interest  taken  by  the  widow,  Jane  M.  Enicks, 
who,  after  intermarrying  with  William  Hogg, 
died  in  the  year  1901.  She  was  to  have  the 
estate  during  widowhood,  but  if  Bhe  mar- 
ried again,  she  was  to  have  one-third  for  life. 
It  is  only  that  matter  which  is  Involved  here. 
Thomas  Enicks  is  the  sole  surviving  heir  and 
distributee.  I  think  the  better  view  is  that 
Jane  Hogg  had.  but  an  estate  for  life,  and 
upon  her  death  the  property  returned  to  the 
person  then  entitied  to  the  estate.  After  her 
death  the  sole  plaintiff  here,  Thomas  L. 
Enicks,  became  entitled  to,  and  Is  now  the 
owner  of,  the  property.  The  life  tenant  could 
assign  or  convey  only  her  interest,  and  could 
convey  nothing  beyond  such  life  estate.  She 
could  in  no  way  prejudice  or  affect  the  In- 
terest of  the  next  taker,  Thomas  L.  Enicks, 
who  will  hold  as  if  there  had  never  been  any 
attempt  to  affect  the  property  he  Is  entitied 
to  hold.  The  assignee  of  the  life  tenant  has 
no  Interest  after  the  life  estate  has  ceased 
to  exist" 

The  petitioner,  Katie  B.  Richardson,  pre- 
sents the  following  grounds  of  appeal: 

"(1)  Because  his  honor  erred  in  holding 
that  after  the  death  of  Jane  Hogg,  Thomas 
L.  Enicks  became' entitied  to,  and  Is  now  the 
owner  of,  the  property,  whereas  his  honor 
should  have  held  that  Katie  E.  Richardson, 
the  assignee  of  the  said  bond  and  mortgage, 
owned  an  Interest  In  said  bond  and  mort- 
gage by  reason  of  the  assignment  to  her  by 
the  said  Jane  Hogg. 

"(2)  Because  his  honor  erred  In  holding 
that  Jane  Hogg  was  a  life  tenant  and  could 
convey  nothing  beyond  such  life  estate, 
whereas  his  honor  should  have  held  that 
Jane  Hogg,  under  the  will  of  said  Tbomas  L. 
EialckB,  took  an  estate  for  life,  with  remain- 
der to  the  children  of  the  said  Thomas  L 
Enicks  named  In  said  will;   said  remainder. 
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under  the  terma  of  said  will,  became  vested 
In  each  of  said  children  npon  their  arrival  at 
the  age  of  twenty-one  or  upon  their  marry- 
ing, and  that,  upon  the  death  of  any  such 
child  or  children  who  had  arrived  at  the  age 
of  twenty-one  or  married,  then  their  inter- 
est in  said  bond  and  mortgage  passed  to 
their  heirs  at  law,  under  the  statutes  of  dis- 
tribution, and  that  their  mother,  Jane  Hogg, 
Inberlted  from  such  deceased  child  under  the 
statutes  of  distribution;  and  that  such  inter- 
est was  passed  to  Katie  E.  Richardson  by 
the  assignment  of  said  bond  and  mortgage. 

"(3)  Because  bis  honor  erred  In  holding 
that  the  assignee  of  Jane  Hogg  had  no  In- 
terest after  the  life  estate  ceased  to  exist, 
whereas  his  honor  should  have  held  that  the 
interest  upon  said  bond  and  mortgage,  which 
accrued  before  the  death  of  the  said  Jane 
Hogg,  passed  under  the  said  assignment  to 
the  said  Katie  E.  Richardson." 

We  have  carefully  considered  the  excep- 
tions, and  have  reached  the  conclusion  that 
the  circuit  Judge  should  be  sustained,  except 
as  to  the  third  exception.  It  is  evident  that 
the  testator,  by  Ills  will,  intended  that  all  of 
his  estate,  real  and  personal,  except  the 
slave,  Aleck,  should  be  kept  together  during 
the  widowhood  of  his  wife,  Mrs.  Jane  £^cks, 
and  used  for  her  support  and  that  of  testa- 
tor's children.  This  arrangement  of  the  tes- 
tator was  defeated  by  the  Intermarriage  of 
his  said  widow  with  one  William  Hogg.  But 
the  will  contained  a  provision  which  gov- 
erned in  this'  contingency,  viz.,  that  In  that 
event  Jane,  the  widow,  should  receive  one- 
third  of  the  whole  estate,  real  and  personal, 
to  be  enjoyed  by  her  for  and  during  her  nat- 
ural life,  and  no  longer,  and  that  after  her 
death  her  share  should  return  to  testator's 
estate,  for  the  use  and"  benefit  of  testator's 
children.  Now,  It  Is  this  Item  of  the  will 
which  by  the  agreement  of  parties  has  come 
before  us.  The  fact  that  the  said  widow  of 
testator  did,  in  the  last  years  of  her  life, 
assign  all  her  interest  in  the  bond  and  mort- 
gage, which  now  represents  the  whole  of  the 
one-third  part  of  her  husband  Enick's  estate, 
can  make  no  difference.  The  widow  could 
assign  only  what  her  estate  was  in  said  bond 
and  mortgage.  And  as  her  estate  was  only 
a  life  estiftte,  she  could  only  assign  her  life 
estate  therein.  She  died  In  the  year  1901. 
Therefore,  the  assigned  estate  terminated  la 
that  yeai^l901. 

The  clause  or  item  of  the  will  which  re- 
ferred to  the  shares  of  testator's  children 
does  not  allow  the  widow  any  share  in  the 
shares  of  the  children  who  shall  die  before 
marriage,  or  before  reaching  the  age  of  21 
years.  The  surviving  children  Inherit  So, 
therefore,  the  first  and  second  exceptions 
should  be  overruled. 

We  think  the  petitioner,  Katie  E.  Richard- 
son, is  entitled  to  receive  any  and  all  Inter- 
est due  on  the  bond  and  mortgage  at  the  date 
of  the  death  of  Mrs.  James  Hogg,  in  the  year 
1901.    This  exception  is  therefore  sustained. 


The  decree  must  be  modified  to  this  extent 
It  is  the  Judgment  of  this  court  that  the 
decree  of  the  circuit  court  be  so  modified  that 
Katie  E.  Richardson  shall  receive  all  the  In- 
terest on  the  bond  and  mortgage  due  thereon 
up  to  the  date  of  the  death  of  Mrs.  Jane 
Hogg,  In  the  year  1901,  and  In  all  other  re- 
spects the  said  circuit  decree  Is  affirmed. 


(6«  S.  a  188) 
MORGAN  &  AUSTIN  v.  SAMMONSi. 

(Supreme  Court  of  South  Carolina.    Jane  18, 

1908.) 

ACTION  ON  ACCOUNT— PLBADINO—ANBWEB. 

1.  In  an  action  on  an  account,  it  is  proper 
to  order  the  answer  made  more  definite,  where 
it  does  not  show  which  of  the  items  sued  on  are 
admitted,  and  which  denied. 

2.  Where,  in  an  action  on  an  account  defend- 
ant was  required  to  make  his  answer  more  def- 
inite, such  order  was  no  limitation  on  his  right 
to  set  up  in  his  amended  answer  additional  de- 
fenses. 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Greenville  County;  Gary  and  Watts, 
Judges. 

Action  by  Morgan  ft  Austin  against  J.  A. 
Sammons.  From  an  order  requiring  tbe  an- 
swer to  be  amended,  and  from  an  mder 
striking  out  the  answer  and  giving  Judgment 
for  plaintiffs,  defendant  appeals.  Affirmed 
as  to  the  first  order,  and  revised  as  to  the 
second. 

Blythe  ft  BIythe,  for  appellant  B.  A. 
Morgan,  for  appellees. 

GART,  A.  J.  The  appeal  herein  to  Ikom 
an  order  of  Judge  Gary  requiring  tbe  de- 
fendant to  make  his  answer  definite  and 
certain,  and  from  an  order  of  Judge  Watts 
striking  out  the  defendant's  answer  on  the 
ground  that  It  failed  to  comply  with  the  or- 
der of  Judge  Gary.  The  fourth  paragraph  of 
tbe  complaint  Is  as  follows: 

"(4)  That  between  the  21st  day  of  Jan- 
nary,  1901,  and  April  28,  1901,  the  defend- 
ant purchased  from  the  plaintiffs,  and  the 
plaintiffs  sold  and  delivered,  as  they  esti- 
mated and  believed,  to  the  defendant  from 
time  to  time  between  said  dates,  lumber  and 
other  building  material  of  tbe  quantity,  qual- 
ity, at  the  prices  named,  and  delivered  at  tbe 
buildings  named  at  the  times  stated  in  the 
verified,  itemized  statement  of  account  here- 
to attached,  incorporated  in  and  made  a  part 
of  this  complaint  and  the  defendant  agreed 
to  pay  the  prices  charged  therefor,  which 
were  reasonable." 

The  exhibit  contained  several  pages  of 
items. 

The  second  and  third  paragraphs  of  the 
defendant's  answer  to  the  complaint  are  as 
follows: 

"(2)  Further  answering,  this  defendant  ad- 
mits that  between  the  dates  mentioned  in 
section  4  of  the  complaint  he  did  purchase 
certain  lomber  and  other  building  materials 
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•  from  the  plaintiffs,  to  be  used  In  construct- 
Ing  tbn  three  bouses  mentioned  in  the  Item- 
ized statement  of  the  account  in  the  com- 
plaint herein,  to  wit,  the  Hayes  house,  the 
Green  bouse,  and  the  Hellams  bouse,  and 
that  the  materials  so  purchased  were  used 
by  him  In  the  construction  of  said  houses; 
but  he  denies  that  the  account  attached  to 
the  complaint,  as  a  part  thereof,  is  correct, 
and  he  further  alleges  tliat  he  has  paid  the 
plaintiffs  in  full  for  all  the  materials  so  pur- 
chased by  bim,  and  delivered  at  the  build- 
ings named  in  said  complaint,  and  denies 
that  be  owes  them  anytliing  whatever  on  ac- 
count thereof. 

"(3)  Further  answering,  this  defendant  de- 
nies each  and  every  allegation  in  said  com- 
plaint contained,  except  as  herein  admitted, 
explained,  or  denied." 

The  plaintiffs'  attorney  gave  notice  that  he 
would  make  a  mo^on  requiring  the  defend- 
ant to  make  his  answer  definite  and  certain: 
"That  is  to  say,  paragraph  2  of  said  answer, 
by  setting  forth  the  items  of  or  wherein  the 
itemized  statement  of  account  attached  to 
and  made  a  part  of  said  complaint  is  In- 
correct; and,  further,  by  showing  which 
items  he  used  in  the  construction  of  the 
houses  therein  admitted  and  paid  for  as  al- 
leged in  said  answer;  and,  upon  your  fail- 
ure to  so  make  more  definite  and  certain  as 
the  court  may  require,  that  the  answer  be 
stricken  out,  and  Judgment  be  entered  for 
the  sums  demanded  lu  the  complaint.  That 
said  motion  will  be  made  upon  the  pleadings 
herein." 

Judge  Gary  signed  the  following  order: 
"That  the  defendant  be,  and  he  is  hereby, 
required,  within  forty  days  from  the  date  of 
this  order,  to  serve  upon  plaintiffs'  attorney 
his  amended  answer,  fully  setting  forth 
wherein  the  itemized  statement  of  account  is 
incorrect,  as  alleged  in  the  answer;  also 
what  items  of  said  account  were  used  in  tbe 
respective  houses  named  in  the  answer,  and 
which  items  have  been  paid  for,  as  alleged 
In  said  answer. 

"It  Is  further  ordered  that,  upon  the  failure 
of  defendant  to  serve  such  amended  answer 
within  the  time  herein  fixed,  that  tbe  answer 
heretofore  served  be  stricken  out,  and  the 
plaintiffs  allowed  to  apply  for  an  order  grant- 
ing tbe  relief  prayed  for  in  tbe  complaint  as 
by  default." 

Tbe  second,  third,  fourth,  and  fifth  para- 
graphs of  tbe  amended  answer  are  aa  fol- 
lows: 

"(2)  Specifically  answering  paragraphs  8 
and  4  of  the  complaint,  this  defendant  ad- 
mits that  between  the  said  Slst  day  of  Jan- 
uary, 1901,  and  tbe  said  28tb  day  of  AprU. 
IfiOl,  he  purchased  from  tbe  plaintiffs,  and 
the  plaintiffs  sold  and  delivered  to  him,  from 
time  to  time  between  said  dates,  lumber  and 
otber  buildings  named  in  the  complaint,  to 
wit,  tbe  Hayes  bouse,  tbe  Oreen  house,  and 
the  Hellams  house,  but  denies  that  the  quan- 
tity and  quality  of  tbe  said  materials  are  cor- 


rectly set  forth  In  plaintiffs'  Itemized  ac- 
count, and  made  a  part  of  bis  complaint;  and 
be  further  denies  that  he  agreed  to  pay  the 
prices  therein  charged,  and  denies  that  such 
prices  so  charged  were  reasonable. 

"(3)  Further  answering,  this  defendant  al- 
leges that  tbe  materials  so  purchased  by  bim 
from  plabitlffs,  and  used  in  tbe  John  W. 
Hayes  house,  amounted  to  $104.17,  tbe 
amount  so  piurchased  and  used  In  tbe  Green 
bouse  amounted  to  1144.49,  and  the  amount 
BO  purchased  and  used  in  the  Hellams  house 
amounted  to  $118.67,  aggregating  for  the 
three  houses  tbe  sum  of  $367.23;  and  he 
further  alleges  that  be  paid  to  the  plaintiffs, 
before  tbe  commencement  of  this  action,  tbe 
whole  amount  of  said  sum  above  specified, 
and  that  he  has  actually  overpaid  tbe  same 
by  tbe  sum  of  $78.30,  all  of  which  is  specific-, 
ally  shown  by  an  itemized  account  herewith 
filed  as  part  of  this  answer. 

"(4)  This  defendant  here  sets  up  tbe  said 
sum  of  $78.30  as  a  counterclaim,  and  de- 
mands Judgment  therefor  in  this  action. 

"(5)  This  defendant,  further  answering, 
denies  each  and  every  other  allegation  In 
said  complaint  contained,  not  herein  specific- 
ally, admitted  or  denied,  and  demands  Judg- 
ment for  the  said  sum  of  $78.80  and  the 
costs  of  this  action." 

The  form  of  tbe  itemized  statement  is  as 
follows; 

Statement  of  account  between  J.  A.  Sammons 
end  Morgan  &  Austin.  Material  used  in  tbe 
John  W.  Hayes  house: 

1,200  ft.  siding $  13  20 

350  ft.  ceiling 3  85 

7  bbls.  lime 6  95 

1,000  ft.  %  flooring 16  00 

8,000  shingles 24  00 

500  ft  1x3 6  00 

5,000  hiths 10  00 

250  lbs.  nails. 6  95 

2  doOra,  2x6. 2  00 

2  doors,  2x6. 2  00 

3  doors,  2x6 2  70 

250  ft  4  molding 2  50 

250  ft  %xlO 3  12 

60  lbs.  gray  ochre 2  60 

5gals.  rawoU 8  50 

6  pr.  butts 90 

Total    $104  17 

Tbe  account  is  similar  as  to  the  materials 
furnished  for  building  tbe  two  other  bouses. 

Summary. 

Materials  received  on  Hayes  honss...  $104  17 
Cash  paid  by  J.  A.  Sammons 144  07 

Balance  due  J.  A.  Sanmions $  39  90 

Materials  received  on  Green  house. . . .  $144  49 
Cash  paid  by  J.  A.  Sammons 101  66 

Balance  dne  Morgan  &  Austin. . .  $  42  93 

Materials  received  on  Hellams  house. .  $118  67 
Cash  paid  by  J.  A.  Sammons 200  00 

Balance  due  J.  A.  Sammons $  81  83 

Total  value  of  materials  received....  $367  83 
Total  cash  paid  by  J.  A.  Sammons. . . .     445  63 

Total  balance  due  J.  A.  Sammons  $  78  30 
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Tbe  plaintiffs'  attorney  gave  notice  of  a 
iuotion  "for  an  order  striking  out  ttie  amend- 
ed answer  of  tlie  defendant  above  named 
beiein  on  the  ground  tbat  tbe  same  is  not  In 
accordance  witb  an  order  passed  In  this  case 
by  Judge  Ernest  Gary,  presiding  Judge,  at 
Oreenville,  S.  C,  July  21,  1902,  and  will 
ask  for  judgment  as  prayed  for  in  tbe  com- 
plaint Tbe  pleadings  and  said  order  will  be 
jsed  upon  tbe  bearing." 

Upon  bearing  tbe  motion,  Judge  Watts 
granted  tbe  following  order:  "Tbe  aboTe- 
stated  case  came  before  me  on  notice  of 
motion  on  tbe  part  of  tbe  plaintiffs  for  an  or- 
der striking  out  tbe  amended  answer  of  tbe 
defendant  on  tbe  ground  tliat  tbe  same  is 
not  In  accordance  wltb  an  order  passed  In 
tbls  case  by  Judge  Ernest  Gary,  presiding 
Judge,  at  Greenville,  8.  O.,  July  21, 1902,  and, 
further,  tbat  plaintiffs  would  ask  for  judg- 
ment as  prayed  for  in  tbe  complaint.  The  or- 
der of  Judge  Gary  provided  further  that,  if 
tbe  defendant  failed  to  serve  such  answer  as 
is  required  la  said  order,  the  original  answer 
be  stricken  out,  and  allowed  to  apply  for  an 
order  granting  the  relief  prayed  for  in  the 
complaint  as  by  default  Upon  hearing  said 
motion  and  argument  of  counsel,  I  do  not 
think  tbe  amended  answer  is  in  accordance 
with  Judge  Gary's  order;  and  it  la  ordered 
that  original  answer  herein  be,  and  la  here- 
by, stricken  out  ahi^  the  plaintiffs  allowed  to 
apply  for  an  order  for  tbe  relief  demanded 
In  tbe  complaint  as  by  default" 

It  will  not  be  necessary  to  consider  the 
appellant's  exceptions  seriatim.  Our  conclo- 
slon  Is  that  the  order  of  Judge  Gary  was 
proper,  because  it  did  not  appear  from  tbe 
original  answer  which  of  the  items  were 
admitted,  and  which  were  denied.  Tbls  de- 
fect was,  however,  cured  when  tbe  defend- 
ant set  out  in  bis  amended  answer  tbe  items 
which  be  admitted,  and  denied  all  tbe  other 
items  set  out  In  tbe  complaint 

As  tbe  question  was  discussed  whether  tbe 
defendant  had  the  right  to  set  up  a  counter- 
claim In  bis  amended  answer,  we  take  oc- 
casion to  say  tbat  tbe  order  of  Judge  Gary 
was  not  a  limitation  upon  the  right  of  the 
defendant  to  Interpose  any  defenses  he  saw 
fit 

It  to  the  Judgment  of  this  court  that  the 
order  of  Judge  Gary  be  afDnned,  and  tbat 
tbe  order  of  Judge  Watts  be  reversed. 


(66  8.  a  814) 

STATE  V.  HUDSON  et  aL 

(Supreme  Court  of  South  Carolina.    June  19, 

1903.) 

CRIMINAL  LAW-CIRCUMSTANTIAL   KVIDHNCK 
—INSTRUCTIONS. 

1,  An  instrnctiou  on  circumstantial  evidence, 
Ktating  that  the  circumstances  relied  on  must 
be  proven  to  the  entire  satisfaction  of  the  jury, 
Bliould  also  state  tliat  the  circumstances  must 
be  inconsistent  with  any  other  reasonable  iiy- 
pothesis  than  the  guilt  of  the  accused. 

f  L  8m  Criminal  Law.  voL  U,  Cmt  Die  i  tUt. 


2.  Where    an    instruction    on    complicity    In  • 
crime  was  correct  as  far  as  it  went  it  was  In- 
cumbent on  defendant,  on  appeal,  to  show  tbat 
it  was  prejudicial  to  his  rights,  and  that  a  ne-' 
cessity  existed  for  an  amplified  statement  of  the 
doctrine. 

Appeal  from  General  Sessions  Circuit  Court 
of  Oconee  County;   Gage,  Judge. 

Indictment  for  murder  against  John  Hud- 
son, Henry  Hudson,  Money  Hudson,  Jack 
Centell,  Thomas  Hudson,  and  George  Hudson. 
Tbe  three  first  were  convicted  of  manslaugh- 
ter, and  appeal    Reversed. 

Jones  &  Shelor  and  J.  P.  Carey,  for  appel- 
lants. Asst  Atty,  Gen.  Townsend,  for  the 
State. 

GARY,  A.  J.  John  Hudson,  Money  Hud- 
son, George  Hudson,  Thomas  Hudson,  and 
Jack  Centell  were  all  charged,  in  one  Indict- 
ment with  the  murder  of  Rachel  Thomas, 
and  were  tried  at  the  March  term  of  court 
of  general  sessions  for  the  coimty  of  Oconee. 
George  Hudson  and  Thomas  Hudson  were 
acquitted,  and  tbe  other  defendants  were 
convicted  of  manslaughter  and  sentenced. 
The  defendants  who  were  convicted  have  ap- 
pealed to  tbls  court  Tbe  exceptions  make 
the  point  that  the  trial  judge  erred  in  his 
charge  In  two  respects:  First  in  charging 
the  rule  as  to  circumstantial  evidence;  sec- 
ond, in  charging  the  law  as  to  complld^  in 
crime  where  several  are  on  trial. 

There  was  no  positive  testimony  as  to 
which  of  the  defendants  did  tbe  killing,  and 
tbe  case  was  one  of  circumstantial  evidence. 
Five  persons  were  Jointly  Indicted  for  tbe 
murder,  and  there  was  no  direct  proof  as  to 
who  fired  the  fatal  shot;  but  the  state  re- 
lied upon  the  theory  that  all  the  parties 
charged  went  to  the  bouse  of  the  deceased 
for  an  unlawful  purpose,  and  that  all  of  tbe 
defendants,  or  such  of  them  as  went  there 
under  the  common  design,  were  just  as  guil- 
ty as  the  one  who  fired  tbe  fatal  shot 

The  exceptions  assign  error  as  follows: 

"(1)  Because  the  circuit  judge  erred  In 
charging  the  jury  as  follows  as  to  circum- 
stantial evidence:  'These  drcumstances  sur- 
rounding the  transaction  would  be  proved  to 
your  entire  satisfaction;  that  Is  to  say,  the 
different  incidents— each  one— must  be  proved 
to  your  entire  satisfaction.  The  circumstan- 
ces must  be  consistent  with  themsdves,  and 
they  must  all  point  to  one  thing— the  guilt 
of  the  defendants;  and  any  other  reasonable 
theory  than  the  theory  that  the  defendants 
at  the  bar,  charged  with  the  crime,  did  do  it 
would  tend  to  prove  that  they  were  not  guil- 
ty.' Whereas  he  should  have  charged  tbe 
Jury  that  the  circumstances  must  point  con- 
clusively to  the  guilt  of  the  defendants,  and 
that  If  any  other  reasonable  theory  than  the 
theory  that  the  defendants  committed  the 
crime  should  appear,  the  defendants  were  en- 
titled to  a  verdict  of  not  guilty. 

"(2)  Because  the  circuit  judge,  when  he 
undertook  to  charge  tbe  mie  as  to  clrcmn- 
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stantlal  evidence,  erred  In  not  charging  the 
true  rule,  as  follows:  That  the  clrcnin- 
stances  must  be  proved  to  the  entire  satisfac- 
tion of  the  Jury,  and,  when  these  circum- 
stances are  so  established,  they  must  point 
conclusively  to  the  guilt  of  the  defendants, 
and  must  be  inconsistent  with  any  other  rea- 
sonable hypothesis. 

"(3)  Because  the  drcuit  judge  erred  in 
charging  the  jory  that  'if  the  men  went  to 
Rachel  Thomas'  house  for  the  purpose  of,  n6t 
killing  her,  but  to  do  a  wrongful  act— to  do 
an  illegal  act,  and  yet  not  to  kill— and  If,  as 
a  result  of  that  illegal  act,  springing  out  of 
It,  if,  under  these  circumstances,  Rachel 
Thomas  was  killed,  then  that  is  manslaugh- 
,  ter.'  Whereas  he  should  have  charged  the 
jury  that  If  the  men  went  to  the  house  of 
Rachel  Thomas  with  a  common  purpose  to 
do  an  illegal  act,  and,  in  the  execution  of 
this  common  purpose,  Rachel  Thomas  was 
killed  by  one  of  the  defendants,  as  a  prob- 
able or  natural  consequence  of  the  acts  done 
in  pursuance  of  the  common  design,  then  the 
persons  present,  participating  in  the  unlaw- 
ful common  design,  would  be  as  guilty  as  tbe 
actual  slayer;  but  if  the  killing  had  no  con- 
nection with  tbe  common  purpose,  and  did 
not  ensue  as  a  probable  result  of  an  attempt 
to  execute  it,  then  the  slayer  alone  would  be 
responsible  for  the  killing. 

"(4)  Becanse,  the  defendants  being  indict- 
ed jointly  for  filling  Rachel  Thomas,  and  it 
appearing  that  only  one  shot  was  fired,  and 
tliat  shot  resulted  In  her  death,  the  circuit 
judge,  in  bis  charge  with  reference  to  con- 
victing some  of  the  defendants  and  acquit- 
ting others,  ignored  the  view  that  one  of  the 
defendants  might  have  done  tbe  act  without 
the  concurrence  .or  aid  of  the  others. 

"(5)  Because  the  circuit  judge,  in  Iila 
charge,  erred  in  ignoring  the  view  that  if, 
without  concert  or  combination,  one  of  the 
defendants,  upon  sudden  quarrel  or  other 
cause,  without  the  aid  or  support  of  the  oth- 
ers, took  the  life  of  the  deceased,  he  alone 
who  dl^  the  act  would  be  responsible." 

We  will  first  consider  tbe  exceptions  re- 
lating to  circamstantlal  evidence.  The  ap- 
pellants contend  that  his  honor  the  presiding 
judge  erred  In  stating  the  rule  to  be  that  the 
circumstances  are  required  merely  to  point 
to  the  guilt  of  the  defendants,  whereas,  they 
sabmlt,  the  correct  rule  requires  the  circum- 
stances to  point  conclusively  to  the  guilt  of 
the  defendants.  The  rules  as  to  circumstan- 
tial evidence  are  thus  stated  In  1  Starkle  on 
Evidence,  570-674:  "(1)  The  circumstances 
from  which  the  conclusion  is  drawn  should 
be  fully  established.  (2)  All  the  facts  should 
be  consistent  with  the  hypothesis.  (3)  The 
circumstances  should  be  of  a  conclusive  nature 
and  tendency.  (4)  The  circumstances  should, 
to  a  moral  certainty,  actually  exclude  every 
hypothesis  but  the  one  proposed  to  be  prov- 
ed." These  rules  are  approved  In  State  v. 
Aughtry.  49  S.  0.  285,  26  S.  E.  619,  27  S.  E. 
199.     Under   the   charge   of    the   presiding 


judge.  It  was  necessary  that  tbe  jury  should 
be  satisfied  entirely  that  tbe  circumstances 
pointed  to  the  guilt  of  the  defendants.  He 
charged:  'JThese  circumstances  surrounding 
the  transaction  must  be  proved  to  your  entire 
satisfaction;  that  is  to  say,  the  different  inci- 
dents— each  one— must  be  proved  to  your  en- 
tire satisfaction."  The  charge  substantially 
set  forth  the  requirements  of  the  rule,  and 
this  objection  must  be  overruled. 

The  appellants  also  contend  that  tbe  circuit 
judge  erred  in  Instructing  the  jury  that.  If 
any  other  reasonable  theory  than  the  guilt 
of  the  defendants  appeared,  it  would  tend  to 
prove  that  they  were  not  guUty,  whereas 
the  correct  rule  requires  the  state,  before  a 
party  can  be  convicted,  to  show  that  the 
circumstances  relied  upon  are  inconsistent 
with  any  other  reasonable  hyiwthesis  than 
the  guilt  of  th«  accused.  By  reference  to  rule 
4,  hereinbefore  mentioned.  It  will  be  seen 
that  the  circuit  judge  erred  in  charging  that. 
If  any  other  reasonable  theory  than  the  guilt 
of  the  defendants  appeared.  It  would  only 
tend  to  prove  that  they  were  not  guilty,  for, 
under  the  said  rule,  such  facts  would  con- 
clusively show  that  they  were  not  guilty. 
The  exceptions  raising  this  question  are 
therefore  sustained. 

We  will  next  consider  the  exceptions  rela- 
tive to  complicity  In  crime.  The  case  of 
State  T.  Carson,  86  S.  C.  624,  16  S.  E.  588, 
shows  that  the  charge  was  correct,  as  far  as 
It  went  It  is  Incumbent  upon  the  appellants 
to  show  that  the  charge  was  prejudicial  to 
their  rights,  and  that  the  necessity  existed 
for  an  amplified  statement  of  the  doctrine. 
The  testimony  is  not  set  out  in  the  record, 
nor  is  there  anything  in  the  statement  of 
facts  contained  in  the  record  which  shows 
that  the  charge  was  prejudicial  to  the  de- 
fendants. Under  these  circumstances,  the 
exceptions  must  be  overruled. 

It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  set  aside, 
and  the  case  remanded  to  that  court  for  a 
new  trial. 

JONES  and  WOODS,  JJ.,  concur  la  the  re- 
sult. 


(«&  C.40O 
BTATB  V.  BOX 
(Supreme  Court  of  South  Carolina.    Jane  19, 
1903.) 
CRIMINAL  LAW— CONTINUANCB. 
1.  Where  .defendant    was    charged    with    a 
homidde  conamitted  iu  June,  and  tiie  case  was 
continued  at  the  June  term,  and  tried  at  the 
October  term,  refusal  of  a  continuance  because 
of  the  absence  of  witnesses  was  not  an  abuse  of 
discretion,  where  the  warrant  for  the  witnesses 
issued  10  days  before  the  trial. 

Appeal  from  General  Sessions  Circuit 
Court  of  Hampton  County. 

H.  Q.  Box  was  indicted  for  murder.  From 
a  judgment  of  conviction,  he  appeals.  Af< 
firmed.       . 
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O.  Duncan  Bellinger  and  W.  S.  Smltb,  for 
appellant    Jas.  B.  Davis,  for  the  State. 

POPE,  0.  J.  The  defendant  was  tried  for 
the  crime  of  murder  at  the  fall  term,  1902, 
of  the  court  of  general  sessions  for  Hampton 
county.  It  was  agreed  by  the  counsel  rep- 
resenting the  prosecutlou  and  the  defense 
that  the  trial  should  talce  place  on  Tuesday 
afternoon,  the  Tth  of  October,  1902.  When 
the  case  was  called  for  trial  at  the  t}me 
fixed  by  counsel,  the  defendant  moved  for  a 
continuance,  upon  affidavits  submitted,  be- 
cause of  the  absence  of  witnesses  deemed 
by  him  essential  to  his  defense.  We  will 
refer  to  these  matters  more  fully  hereafter. 
After  a  full  hearing,  the  circuit  Judge  Issued 
a  bench  warrant  for  the  arrest  of  such  ab- 
sent witnesses.  On  the  next  morning  three 
of  said  witnesses  were  brought  into  court. 
The  solicitor  admitted  what  one  would  swear 
—one  Pompey  Gadsden.  Then  the  circuit 
Judge  ordered  the  trial  to  proceed,  which 
resulted  In  a  verdict  of  manslaughter.  Aft- 
er Judgment,  the  defendant  appealed  to  this 
court  for  a  new  trial  on  the  following  excep- 
tions, namely: 

"(1)  That  his  honor  erred  in  concluding  that 
the  court  was  not  'warranted'  in  continuing 
the  case,  when  the  attempt  to  serve  the  wit- 
nesses was  made  not  more  than  ten  days 
before  court,  whereas  his  honor,  it  Is  sub- 
mitted, should  have  concluded,  as  matter  of 
law,  that  no  specified  time  Is  required  In 
which  due  diligence  must  be  legally  pre- 
sumed, but  that  such  diligence  Is  a  question 
of  fact  for  the  Judge's  determination,  uncon- 
trolled by  any  legal  warrants  as  to  time. 

"(2)  That  his  honor  erred  in  mistaking  a 
matter  of  discretion  for  a  warrant  of  law, 
whereas  he  should  have  concluded  that  his 
discretion  was  independent  of  any  warrant 
of  law,  save  in  the  abuse  of  such  discretion. 

"(3)  That  It  is  respectfully  submitted  his 
honor  did  not  use  sound  Judicial  discretion  in 
forcing  the  defendant  to  trial,  wb^n  sufiicient 
time  had  not  been  allowed  the  sherifF  for  the 
proper  execution  of  the  bench  warrant  is- 
sued for  defendant's  witnesses,  wherein  bis 
honor  did  abuse  his  said  discretion. 

"(4)  That  his  honor  did  not  use  sound  Judi- 
cial discretion  in  forcing  the  defendant  to 
trial,  when  it  appeared  from  the  return  made 
on  the  bench  warrant  that  the  sheriff,  as 
oiBcer  of  the  court,  bad  not  executed  the 
same  as  to  three  witnesses  therein  named, 
wherein.  It  Is  respectfully  submitted  his  hon- 
or did  abuse  said  discretion. 

"(5)  That  his  honor  abused  his  discretion 
t>y  applying  his  opinion  to  this  particular 
case,  and  not  passing  on  the  facts  as  they 
would  apply  to  any  case  in  a  motion  for  a 
continuance." 

Before  passing  upon  the  specific  allega- 
tions of  error  alleged  against  the  exercise  of 
the  discretion  vested  by  the  law  in  circuit 
Judges  as  to  the  continuance  of  causes  for 


absence  of  alleged  material  witnesses  for  the 
defendant,  it  may  be  well  to  state  that  this 
court  has  repeatedly  declared  that  the  cir- 
cuit Judge  is  vested  by  law  with  the  deter- 
mination of  the  question  of  continuance  of 
cases  for  the  absence  of  alleged  material 
witnesses  for  the  defendant.  In  the  case  of 
State  V.  Way,  38  S.  C.  345,  17  S.  E.  39,  this 
court  said:  "This  matter  of  continuance  is 
conferred  to  the  wise  discretion  of  the  cir- 
cuit Judge,  as  tills  court  has  repeatedly  and 
uniformly  held.''  One  of  the  strongest  criti- 
cisms of  the  administration  of  the  law  re- 
lates to  the  many  delays  in  the  trial  of 
cases.  Parties  in  the  criminal  and  civil 
courts  should  be  ready  to  try  their  cases 
promptly;  yet,  if  parties  cannot  go  to  trial 
safely  In  either  court  In  the  absence  of  their 
witnesses,  where  they  have  used  due  dili- 
gence to  procure  their  attendance,  the  law 
vests  the  circuit  Judge  With  a  power  of  con- 
tinuance, and  no  amount  of  public  clamor 
should  move  the  circuit  Judge  from  the  dis- 
charge of  ttds  delicate  responsibility.  The 
Constitution  of  this  state,  In  section  18  of  ar^ 
tide  1,  provides:  "In  all  criminal  prosecu- 
tions, the  accused  shall  enjoy  the  right  to  a 
tpeedy  and  public  trial  by  an  impartial  Jury; 
and  to-  be  fully  informed  of  the  nature  and 
the  causes  of  the  accusation;  to  be  con- 
fronted with  the  witnesses  against  falm,  to 
have  compulsory  process  for  obtaining  teit- 
nessea  in  his  favor^  and  to  be  fully  heard  in 
his  defense  by  himself  or  by  his  counsel  or 
by  both."  (Italics  ours.)  It  will  thus  ap- 
pear that  the  law,  while  inflexible  in  ita  de- 
termination to  prosecute  those  who  violate 
our  laws,  Is  fixed  In  its  determination  that 
persons  accused  of  crime  shall  have  every 
means  to  vindicate  their  Innocence,  If  Inno- 
cent—a speedy  trial,  compulsory  process  to 
obtain  their  witnesses,  and  counsel  to  plead 
for  them.  But  all  these  blessed  saf^oards 
entail  a  corresponding  duty  upon  persons 
accused  of  crime.  They  should  prepare 
themselves  for  a  speedy  trial.  They  should 
promptly  employ  counsel.  They  should 
promptly  apply  for  all  their  witnesses,  to 
be  arrested  and  bound  over  to  appear  and 
testify.  No  slipshod  methods  should  be 
countenanced.  The  law  allows  an  applica- 
tion for  a  continuance  if  a  fair  trial  cannot 
be  had.  Rule  27  of  the  circuit  court  of  tliis 
state  sets  down  what  course  the  accused 
should  pursue  to  obtain  a  continuance,  if 
the  same  appeals  to  the  sense  of  Justice  of 
the  chrcuit  Judge.  Having  made  these  re- 
marks, we  win  now  pass  upon  the  excep- 
tions in  their  order: 

1.  The  criticism  of  the  language  of  the  dr- 
cnit  Judge  as  quoted  in  this  exception  can- 
not be  sustained.  The  word  "warranted," 
as  BO  used,  was  enth%Iy  proper.  The  respon- 
sibility of  a  continuance  is  that  of  the  cir- 
cuit Judge;  hence  he,  in  deciding  this  ques- 
tion, must  determine  whether  the  showing  as 
laid  down  In  rule  27  of  circuit  court  has  been 
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made,  thus  prodadng  a  conviction  in  his 
mind  that  he  will  be  warranted  or  Justified 
In  granting  the  continuance  prayed  for.  It 
is  trne,  the  law  provides  no  square  and  com- 
pass to  fix  an  exact  period  of  time  In  which 
the  defendant  must  move  to  have  his  wit- 
nesses  arrested  and  bound  over  to  attend 
court,  yet,  when  months  of  inaction  in  this 
matter  are  allowed  to  pass  away  without  any 
effort  to  secure  bis  witnesses,  the  circuit 
judge  may  well  conclude  that  there  has  been 
unnecessary  delay  by  the  defendant  in  this 
regard.    Tills  exception  Is  overmled. 

2.  The  circuit  Judge  made  no  such  mistake 
as  attributed'  to  him  in  this  exception.  No 
doubt,  he  had  the  rules  of  court— especially 
27— before  him  when  he  made  his  ruling. 
He  heard  the  testimony  (by  affidavits),  he 
heard  argument  on  both  sides,  and  then 
made  his  ruling.  This  exception  is  over- 
ruled. 

3.  To  our  minds,  the  conviction  is  brought 
home,  by  the  showing  made  by  the  defend- 
ant, thatth^  circuit  Judge  did  use  a  sound 
judicial  discretion  in  forcing  the  defendant 
to  trial.  The  homicide  occurred  in  June, 
1902.  The  Jnne  term  of  court  of  general 
sessions  was  allowed  by  both  sides  to  pass 
by  without  trial,  and  yet  from  June  27th  to 
September,  1902,  not  a  step  is  taken  by  the 
defendant  to  secure  the  presence  of  his  wit- 
nesses. Was  this  to  be  construed  as  a  com- 
pliance with  rule  27,  which  requires  that  the 
applicant  mnst  show  tiiat  be  has  used  due 
diligence  to  procure  the  attendance  of  his 
witnesses  T  It  seems  strange  that  a  bench 
warrant  Issued  on  the  afternoon  of  the  7th 
day  of  October,  1902,  should  produce  as  its 
fruits  the  arrest  and  attendance  of  three 
out  of  five  witnesses  on  the  morning  of  the 
8th  October,  1902,  at  9  o'clock,  and  yet  de- 
fendant claims  that  he  has  not  had  time  or 
could  not.  procure  the  attendance  of  bis  wit- 
nesses. The  solicitor  admitted  that,  if  Pom- 
pey  Gadsden  were  present,  he  would  swear 
as  alleged  by  defendant  in  his  affidavit  It 
seems  to  us  that  tills  exception  should  be 
overruled.  Strictly  speaking,  we  have  no 
responsibility  in  this  matter.  As  to  ques- 
tions of  fact,  it  is  only  when  there  has  been 
an  abuse  of  discretion  by  tbe  circuit  Judge 
that  this  court  is  authorized  to  interfere. 

4.  The  defendant  only  lost  tbe  testimony 
of  two  of  his  witnesses,  as  Pompey  Qads- 
den's  testimony  was  admitted  by  the  solicit- 
or. This  exception  is  without  force,  for  the 
reasons  already  given. 

6.  We  see  no  such  error  in  the  conduct  of 
the  circuit  Judge  as  here  attempted  to  be 
pointed  out.  He  accorded  a  full  bearing  of 
defendant's  motion  for  continuance.  He  de- 
cided thit  defendant  bad  not  compiled  with 
rule  27  of  circuit  court  In  reaching  that 
conclusion,  he  violated  no  rule  of  law;  he 
did  not  abuse  his  discretion.  This  exception 
Is  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  6f  the  drcnit  court  be  affirmed. 


(es  S.  C.  374) 

HOOBB  V.  BWBANKS. 

(Supreme  Court  of  South  Carolina.   Jane  18, 
1903.) 

OLAIH  AND  DBLIVBRT— RIGHT  OF  ACTION. 
1.  A  claimant  of  liquors  may  maintain  claim 
and  deUrei'y  against  the  state  coDstable  who 
has  taken  the  liqupr  in  discharge  of  his  duties 
on  Informatiou  that  it  was  in  possession  of 
plaintiff  for  unlawful  use,  after  the  liquor  had 
been  disposed  of  under  the  provisions  of  the 
dispensary  law;  Or.  Code,  8  587,  not  providing 
a  remedy  in  sncb  case,  exclusive  of  all  pthers. 

Appeal  from  Common  Pleas  drcnit  Court 
of  Spartanburg  County;   Buchanan,  Judge. 

Action  by  lilattie  Moore  against  Ben  W. 
Bwbanks.  From  decree  sustaining  Judgment 
of  magistrate,  plaintiff  appeals.    Reversed. 

C.  P.  Sims,  for  appellant  Barber  Hoke, 
for  respondent 

WOODS,  J.  The  defendant,  Ben  W.  Ew- 
banks,  a  dispensary  constable,  seized  as 
contraband  a  small  quantity  of  lager  beer  in 
the  possession  of  tbe  plaintiff,  Mattie  Moore, 
who  instituted  claim  and  delivery  proceed- 
ings for  the  recovery  of  the  property  or  Its 
value.  The  plaintiff  alleged  tbe  beer  was 
bought  from  the  dispensary,  and  kept  for 
her  own  personal  use,  but  admitted  In  her 
reply  that  the  constable,  before  making  said 
seizure,  "was  informed  that  said  beer  was 
being  stored  and  kept  In  tbe  possession  of 
tbe  plaintiff  for  unlawful  use;  that,  acting 
on  such  Infohnatlon,  and  in  tbe  faithful  dis- 
charge of  his  duties  as  such  ministerial  of- 
ficer, he  made  said  seizure  for  and  on  behalf 
of  the  state,  and  had  disposed  of  the  same, 
according  to  the  directions  of  the  dispensary 
law  In  such  cases,  before  the  commencement 
of  this  action."  Upon  appeal  from  Judgment 
of  the  magistrate  in  favor  of  the  plaintiff,  the 
circuit  court  dismissed  the 'proceedings,  hold- 
ing that  where  liquor  Is  seized  in  good  faith 
by  a  constable  in  the  enforcement  of  tbe  dis- 
pensary law,  section  587  of  tbe  Criminal 
Code  provides  a  remedy  exclusive  of  all  oth- 
ers, and  therefore  In  snch  a  case  the  action 
of  claim  and  delivery  could  not  be  maintain- 
ed. No  question  of  tbe  right  to  recover 
damages  for  tort  is  raised,  and  the  sole  In- 
quiry Involved  in  tbe  appeal  is,  can  an  action 
of  claim  and  delivery  be  maintained  to  re- 
cover liquor  seized  by  a  state  constable  in 
endeavoring  in  good  faith  tt>  discharge  the 
duties  of  his  office? 

The  general  rule  is  that  where  there  is  a 
remedy  already  existing,  and  the  statute  pro- 
vides another  In  the  affirmative  without  a 
negative,  express  or  implied,  the  latter  rem- 
edy is  regarded  cumulative,  and  not  ex- 
clusive of  that  already  known  to  the  law. 
Gibbes  T.  Beanfort  20  S.  a  216.  And  the 
rule  Is  the  same  whether  tbe  existing  remedy 
was  based  on  the  common  law  or  statutit 
law.    Cyclopedia  of  law  and  Procedure,  709. 


J. 
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To  tbls  role  there  1b,  however,  a  very  Im- 
portant exception.  Where  a  statute  author- 
izes the  taking  or  damaging  of  property  for 
public  purposes,  and  prorldes  a  remedy  by 
which  compensation  may  be  obtained,  such 
remedy  is  not  cumulative,  but  exclusive. 
Calking  V.  Baldwin,  4  Wend.  667,  21  Am- 
Dec.  168;  Sams  v.  B.  B.  Oo.,  15  &  C.  487; 
Fuller  V.  Eddlngs,  11  Blch.  Law,  245.  The 
seizure  of  liquor  In  the  enforcement  of  the 
dispensary  law  being  for  a  very  Important 
public  purpose.  If  the  act  providing  for  the 
seizure  also  provides  a  remedy  to  the  person 
claiming  the  property  which  he  may  set  in 
motion  for  the  assertion  of  his  rights,  the 
remedy  so  provided  should  be  regarded  ex- 
clusive of  all  other  remedies.  This  appeal  is, 
therefore,  narrowed  to  the  Inquiry  whether 
the  dispensary  act,  in  providing  for  the  seiz- 
ure, has  given  a  remedy  which  takes  the 
place  of  claim  and  delivery.  If  such  a  rem- 
edy has  been  provided,  It  Is  exclusive,  and 
this  action  could  not  be  maintained. 

The  portion  of  section  587  of  the  Criminal 
Code  considered  by  the  circuit  Judge  to  fur- 
nish an  exclusive  remedy  In  such  a  case  is 
as  follows:  "Second.  If  the  said  goods  are 
believed  by  the  officer  making  the  seizure 
to  be  of  less  value  than  fifty  dollars,  no  ap- 
praisement shall  be  made.  The  said  officer 
or  person  shall  proceed  to  publish  a  notice 
for  three  weeks.  In  writing,  at  three  places 
In  the  county  where  the  seizure  was  made, 
describing  the  articles,  and  stating  the  time 
and  place  and  cause  of  their  seizure,  and  re- 
quiring any  i)erson  claiming  them  to  appear 
and  make  such  claim  within  thirty  days 
from  the  date  of  the  first  publication  of  such 
notice.  '  Third.  Any  person  claiming  the  liq- 
uors or  other  property  so  seized  as  contra- 
band, within  the  time  specified  in  the  notice, 
may  file  with  the  board  of  state  directors  a 
claim,  stating  his  Interest  In  the  articles 
seized,  and  may  execute  a  bond  to  the  board 
of  state  directors  In  the  penal  sum  of  five 
hundred  dollars,  with  sureties,  to  be  ap- 
proved by  the  said  board  of  state  directors, 
conditioned  that  In  the  case  of  condemnation 
of  the  articles  so  seized,  the  obligors  shall 
pay  all  the  costs  and  expenses  of  the  proceed- 
ings to  obtalti  such  condemnation;  and  upon 
the  delivery  of  such  bonds  to  the  board  of 
state  directors  he  shall  transmit  the  same, 
with  the  duplicate  list  or  description  of  the 
goods  seized,  to  the  solicitor  of  the  circuit 
in  which  such  seizure  was  made,  and  the 
said  solicitor  shall  prosecute  the  case  to  se- 
cure the  forfeiture  of  said  contraband  liquors 
or  liquids  In  the  court  having  Jurisdiction. 
Fourth.  If  no  claim  Is  Interposed  and  no 
bond  given  within  the  time  above  specffied, 
such  liquors  shall  be  forfeited  without  fur- 
ther proceedings,  and  the  dispensary  com- 
missioner shall  have  the  said  liquors  tested 
by  the  state  chemist,  and,  if  pure,  shall  fms 
nish  the  same  through  the  state  dispensary. 
It  not  pure,  the  same  shall  be  destroyed  by 
the  chemist  of  the  South  Carolina  College. 


who  shall  make  a  report  to  the  board  of  state 
directors  of  the  amount  and  kinds  of  liquors 
so  destroyed:  provided,  that  In  seizures  in 
quantities  less  In  value  than  fifty  dollars  of 
such  illicit  liquor  or  liquors,  the  same  may 
be  advertised  with  other  quantities  at  Colum- 
bia by  the  board  of  state  directors,  and  dis- 
posed of  a6  hereinbefore  provided:  provided, 
further,  that  the  claimants  of  such  liquors 
may  give  bond  in  one  hundred  doUais,  as 
when  the  value  is  fifty  dollars  or  over,  and 
shall  bear  the  burden  of  showing  before  a 
magistrate  that  they  have  complied  with  the 
law  and  that  the  liquor  is  not  liable  to  seiz- 
ure." It  will  be  observed,  this  law  makes 
no  provision  for  the  claimant  to  receive  back 
the  property  on  giving  the  required  bond,  as 
would  be  his  right  on  giving  the  undertak- 
ing In  claim  and  delivery:  the  only  result 
of  giving  the  bond,  under  section  587,  being 
to  prevent  the  forfeiture  of  the  property 
without  Judicial  condemnation.  What  is  still 
more  important,  no  method  is  provided  for 
the  claimant  to  Institute  a  suit  or  proceed- 
ing of  any  kind  to  recover  the  Uqnor  or  its 
value.  The  solicitor,  on  behalf  of  the  state. 
Is  required  to  prosecute  the  case  "to  secure 
the  forfeiture  of  said  contraband  liquors  or 
liquids  in  the  court  having  Jurisdiction,"  but 
the  claimant  of  thSe  liquor  has  no  means  of 
forcing  the  solicitor  to  bring  to  issue  and 
trial  the  question  of  bis  right  to  the  Uqoor. 
Indeed,  we  have  been  nnable  to  find  In  the 
statute  any  indication  of  the  proceedings  to 
be  adopted  by  the  solicitor  In  securing  the 
forfeiture  of  the  contraband  liquor.  It  is 
obvious,  therefore,  that  this  section  does  not 
supply  a  remedy  which,  in  any  sense,  takes 
the  place  of  claim  and  delivery,  or  affords 
even  the  same  character  of  relief,  and  it  does 
not  In  terms  or  by  implication  take  away  the 
right  to  recover  the  property  or  Its  value. 
On  the  contrary,  to  hold  that  this  statute 
excludes  all  pre-existing  remedies  wonld  be 
to  hold  that  the  owner  of  liquor  seized  under 
a  mistake  by  a  constable  has  been  deprived  by 
this  act  of  all  methods  of  procedure  by  which 
be  might  legally  assert  his  claim  to  the  law- 
ful possession  and  ownership  of  the  property. 
It  is  not  necessary  to  consider  whether  the 
General  Assembly  could  constitutionally  en- 
act a  law  having  this  effect  A  statute 
should  not  be  construed  to  effect  a  cbange  Id 
the  law  so  radical  and  far-reaching  unless 
the  intention  of  the  lawmaking  body  has 
been  expressed  In  unmistakable  terms.  But 
not  only  is  there  an  entire  absence  from  this 
section  of  the  expression  of  a  purpose  to  ex- 
clude the  remedy  of  claim  and  delivery,  but 
the  General  Assembly  has  elsewhere  indi- 
cated an  Intention  to  leave  this  remedy  avail- 
able in  dispensary  Issues.  Section  600  of  the 
Orimlnal  Code  provides:  "Chapter  I.,  title 
VII.,  of  the  Code  of  Civil  Procedure  of  this 
state,  entitled  'Of  Provisional  Remedies  in 
Civil  Actions,'  shall  not  apply  to  any  officer 
or  person  having  duties  to  perform  under 
tbls  chapter,  and  In  no  case  shall  an  action 
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lie  against  any  such  officer  or  person  for  dam- 
ages to  person  or  property,  as  provided  In 
said  chapter."  TiUe  7  of  the  Code  of  dyQ 
Procedure  treats,  under  chapter  1,  of  "Ar- 
rest and  Ball,"  and  chapter  2  of  the  same  ar- 
ticle relates  to  "Claim  and  Delivery."  When 
the  Oeneral  Assembly  has  expressly  enacted 
that  dispensary  constables  should  not  be 
subject  to  the  provisional  remedy  of  arrest 
and  ball,  this  limits  their  exemptions,  and 
strongly  implies  that  they  are  still  liable  to 
the  other  provisional  remedies  of  chapter  7,  of 
which  claim  and  delivery  Is  one.  For  these 
reasons  we  conclude  section  687  of  the  Crim- 
inal Cbde  furnishes  practically  no  remedy  to 
the  claimant  of  Uqnor  taken  from  him,  and 
that  the  Qeneral  Assembly  did  not  intend  to 
interfere  with  the  right  of  the  claimant  to 
institute  proceedings  to  recover  the  property 
or  the  value  thereof. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed. 


(lis  a*.  MO)    . 

SUMNBR,  Sheriff,  v.  BELL. 

(Supreme  Coort  of  Georgia.    June  3,  1003.) 

IMJVNCTION  —  BXECimON      OK     POSSESSORY 
WAHRANT— LIABILITT  OP  SHERIFF. 

1.  The  oflScer  executing  a  po8i|essory  warrant 
is  the  cusitodian  of  the  property  Involved  until 
final  judgment  in  the  case.  If  he  intrusts  it 
to  another  he  does  so  at  his  peril.  But  this 
alone  does  not  authorize  a  conrt  of  equity  to 
interfere  with  him  in  the  control  of-  the  prop- 
erty. 

(Syllabus  by  the  Court) 

Error  from  Superior  <3oart.  Worth  County; 
W.  N.  Spence,  Judge. 

Suit  by  H.  F.  Bell  against  J.  N.  Sumner, 
sheriff.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Perry  &  Tipton,  for  plaintiff  in  error.  Sam 
S.  Bennet,  Claude  Payton,  Robt  A.  Holmes, 
and  G.  O.  Warren,  for  defendant  in  error. 

(X)BB,  J.  Bell  sued  oat  a  possessory  war- 
rant against  Felt  for  two  mules.  The  mules 
were  seized  by  the  sheriff.  At  the  bearitig 
the  conrt  awarded  the  mules  to  Bell  ui>on  his 
giving  the  bond  required  by  law.  Civ.  Code 
1895,  I  4802.  Felt  gave  notice  of  an  Inten- 
tion to  certiorari  the  case  as  authorized  by 
law  (Civ.  (3ode  1806.  i  4803),  and  within  10 
days  a  certiorari  was  sanctioned.  At  this 
stage  of  the  case  Bell  filed  an  equitable  petl- 
'tlon,  alleging  that  the  sheriff  was  about  to 
tarn  the  mules  over  to  Felt  pending  the  cer- 
tiorari, and  praying  that  the  sheriff  be  ea- 
Joined  from  so  doing.  The  sheriff  answered 
that  under  the  law  he  was  the  authorized 
custodian  of  the  mules  pending  the  case; 
that  he  was  required  to  have  the  property 
forthcoming  to  answer  the  final  Judgment; 
and  that  he  had  the  right  to  make  any  ar- 


rangement for  their  safe-keeping  that  be 
deemed  proper  while  he  was  responsible  for 
them,  taking  the  risk  of  being  held  liable  in 
the  event  he  did  not  have  the  property  forth- 
coming to  be  delivered  In  conformity  with 
the  final  Judgment  The  Judge  granted  the 
injunction,  and  this  is  the  error  assigned. 

The  officer  executing  a  possessory  warrant 
is  the  author^ed  custodian  of  the  property 
in  dispute  from  the  time  the  property  is  seiz- 
ed on  the  warrant  until  the  final  Judgment 
Is  rendered  by  the  officer  Issuing  the  warrant 
If  there  is  no  certiorari,  or  until  the  cer- 
tiorari is  finally  disposed  of  if  one  has  been 
sanctioned  in  10  days  from  the  Judgment 
complained  of.  He  is  resi)onslble  for  the 
property.  He  must  have  the  property  forth- 
coming to  be  delivered  in  conformity  with 
the  final  Judgment  He  is  not  required  by 
statute  to  deliver  the  property  to  any  one 
pending  the  case.  He  may  retain  it  in  hia 
own  t>OBsession.  If  he  delivers  It  to  another, 
be  does  this  at  his  peril.  When  the  final  Judg- 
ment is  rendered,  and  he  is  called  upon  to 
deliver  the  property  to  the  prevailing  party, 
if  he  fails  or  refuses  to  comply  with  the  or- 
der of  the  court,  be  may  be  attached  for  con- 
tempt, the  party  aggrieved  may  bring  an  ac- 
tion for  damages  against  him,  or  there  may 
be  a  suit  on  his  official  bond  as  for  a  breach 
of  official  duty.  How  he  shall  dispose  of  the 
property  during  the  pendency  of  the  case  Is 
a  matter  left  largely  to  his  discretion.  The 
law  requires  him  to  take  care  of  the  property, 
but  does  not  set  forth  the  details  to  be  fol- 
lowed in  taking  care.  He  may  keep  it  in  bia 
own  possession,  if  he  sees  proper.  He  may 
Intrust  it  to  others  at  his  peril.  If  the  proper- 
ty is  a  beast  of  burden,  and  he  allows  others 
to  work  it,  or  works  it  himself,  he  may  be 
liable  for  hire,  and  might  not  be  allowed  to 
charge  for  the  keeping.  See  Olv.  Code  18U6, 
!  4385;  Price  v.  Cutts,  28  Ga.  142,  74  Am. 
Dec.  52.  It  may  be  that  In  Justice  the  party 
from  whose  possession  the  officer  has  taken 
the  property  should  be  allowed  to  keep  the 
same  pending  the  certiorari,  upon  giving 
bond  with  security  to  have  it  forthcoming 
to  answer  the  final  Judgment;  bnt  the  stat- 
ute does  not  so  provide.  The  officer  execu- 
ting the  warrant  Is  declared  by  the  statute  to 
be  the  custodian  of  the  property  pending  the 
case,  and  he  should  not  be  Interfered  with 
while  he  is  discharging  this  duty,  unless  it 
Is  made  to  appear  that  he  Is  allowing  the 
property  to  be  removed  beyond  the  Jurisdic- 
tion of  the  state,  that  he  is  insolvent,  and 
has  no  sufficient  bond,  or  the  secnrities  on  his 
bond  are  insolvent,  or  other  sufficient  reason 
exists  for  a  court  of  equity  to  entertain  a 
proceeding  quia  timet  No  sudi  reason  ap- 
pears in  this  case.  The  court  therefore  erred 
in  granting  the  injunction. 

Judgment  reversed  by  Are  Joatlcas. 
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ICABTIN  T.  BCOTT. 

(Supreme  Oonrt  of  Oeorgia.    June  1,  1803.) 

COURTS— ADJOURNMENT  IN  VACATION— DB- 
FAULT  JUDGMENT. 

1.  A  regular  term  of  a  superior  court  cannot 
lawfully  be  adjourned  by  the  judge,  in  vacation, 
by  an  order  which  fails  to  show  that  the  ad- 
journment is  rendered  necessary  by  the  sick- 
ness of  himself  or  his  family,  or  other  unavoid- 
able cause.  Hence  a  default  ^judgment  ren- 
dered at  a  court  held  in  accordance  with  such 
a  void  order  of  adjournment  is  a  mere  nullity. 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Ooort,  Towns  Coun- 
ty; R.  B.  Russell,  Judge. 

Action  by  Henry  P.  Seott  against  W.  O. 
Martin  &  Co.  Judgment  tor  plaintiff,  and 
defendant  Martin  brings  error.   Reversed. 

Jones  &  Martin  and  R.  J.  &  J.  McCamy, 
for  plaintiff  in  error.  John  H.  Davis,  for  de- 
fendant in  error. 

FISH,  J.  Henry  P.  Scott  brought  an  ac- 
tion to  the  March  term,  1902,  of  Towns  su- 
perior court  against  W.  C.  Martin  &  Co.  W. 
C.  Martin  alone  was  served,  the  service  be- 
ing made  by  the  sheriff  of  Whitfield  county. 
He  filed  a  demurrer  and  plea  to  the  Jurisdic- 
tion of  the  court  At  the  appearance  term 
the  plaintiff  moved  to  strike  both  the  demur- 
rer and  plea,  which  motion  was  sustained  by 
the  court,  and  the  demurrer  and  plea  were 
stricken.  To  this  ruling  the  defendant  Mar- 
tin filed  exceptions  pendente  lite.  The  reg- 
ular September  term,  1902,  of  the  court  was 
not  held;  the  Judge  of  the  circuit  having 
passed  the  folowlng  order,  in  vacation,  at 
bis  home.  In  Gainesville:  "Chambers,  Gaines- 
ville, Ga.,  Sept  20tb,  1902.  It  is  hereby  or- 
dered that  the  term  of  Towns  superior  court, 
which  should  commence  on  the  third  Mon- 
day Instant,  be,  and  the  same  Is  hereby,  ad- 
Jnmed  or  postponed  until  October  9th.  AH 
officers.  Jurors,  parties,  and  witnesses  will 
take  notice  thereof,  and  govern  themselves 
accordingly.  The  clerk  of  the  superior  court 
of  Towns  county  will  enter  the  foregoing  or- 
der on  the  minutes  of  said  court  J.  B.  Estes, 
J.  S.  C."  On  the  9th  of  October,  1902,  Judge 
R.  B.  Bussell  convened  Towns  superior  court 
under  this  order.  When  the  case  imder  con- 
sideration was  reached  in  Its  order,  the  de- 
fendant having  filed  no  answer,  counsel  for 
the  plaintiff  moved  the  conrt  to  direct  a  ver- 
dict for  the  plaintiff,  which  motion  was  sus- 
tained, and  a  verdict  for  the  plaintiff  directed 
and  returned,  and  judgment  entered  accord- 
ingly. Martin  objected  to  this  ruling  of  the 
court  directing  a  verdict  in  favor  of  the 
plaintiff,  and  sned  out  a  writ  of  error  to  this 
court  There  are  two  assignments  of  error 
in  the  bill  of  exceptions,  the  first  assigning 
error  upon  the  action  of  the  court  In  striking 
the  demurrer  and  plea.  The  second  assign- 
ment is  that  "the  term  of  conrt  held  by  the 
said  Hon.  R.  B.  Russell  was  without  author- 
ity of  law,  and  •  •  •  no  legal  Judgment 
could  be  rendered  at  said  conrt."    As  we 


think  this  second  assignment  is  well  takcm. 
It  is  unnecessary  to  consider  the  first  one, 
for,  as  the  term  of  court  at  which  the  verdict 
in  favor  of  the  plaintiff  was  directed  and 
the  Judgment  thereon  entered  up  was,  aa  to 
this  case,  at  least,  a  mere  nullity,  the  excep- 
tions pendente  lite  are  still  pending  in  the 
court  below,'  awaiting  a  final  Judgment  in 
the  case  there. 

Olv.  Code  1895,  I  4343,  provides:  "When 
the  clerk  of  the  superior  Is  Informed  by  Ote 
presiding  Judge  that  it  is  not  possible  for 
him  to  attend  the  regular  term  of  said  court, 
from  sickness  of  himself  or  his  family,  or  oth- 
er unavoidable  cause,  which  shall  be  ex- 
pressed '  in  the  order  of  adjournment,  the 
clerk  shall  adjourn  such  court  to  such  time  as 
the  Judge  may  direct  and  shall  advertise 
the  same  at  the  court-house  of  the  county  in 
which  said  court  Is  to  be  held,  and  one  or 
more  times  in  a  public  gazette."  Section 
4344  declares:  "No  superior  court  shall  be 
adjourned  by  the  Judge  in  vacation,  except 
for  the  causes  above  stated;  but  the  Judge 
may  in  term  time  adjourn  such  court  to  sncta 
time  as  he  may  think  fit"  It  will  be  seen 
that  a  regular  term  of  a  superior  court  can- 
not be  lawfully  adjourned  by  the  Judge,  in 
vacation,  except  for  sickness  of  himself  or 
his  family,  or  other  unavoidable  cause,  and 
that  the  cause  for  the  adjournment  must  be 
expressed  in  the  order  of  adjournment  The 
order  of  adjournment  Involved  in  the  present 
case  was  a  nullity,  because  no  cause  for  the 
adjournment  Is  expressed  therein.  Our 
learned  Brother  Estes  probably  had  a  good 
and  sufficient  reason  for  adjourning  the  r^- 
ular  term  of  the  court,  and,  by  mere  inad- 
vertence, failed  to  express  It  In  the  order  at 
adjournment;  but  as  the  statute  Imperative- 
ly, and,  as  we  think,  wisely,  requires  the 
cause  for  the  adjournment  to  be  expressed 
In  the  order,  an  order  of  adjournment  passed 
by  a  Judge  In  vacation  which  tails  to  show 
on  Its  face  a  sufficient  cause  for  adjoom- 
ment  Is  void.  One  purpose  of  the  statute 
Is  to  prevent  a  Judge  from  adjourning  In  va- 
cation a  regular  term  of  a  superior  court  for 
any  cause  other  than  one  of  those  which  it 
specifies,  and  this  purpose  could  be  easily  de- 
feated if  the  Judge  were  not  required  to  ex- 
press In  the  order  the  cause  for  the  adjourn- 
ment. In  Hoye  v.  State,  39  Ga.  718,  Chief 
Justice  Brown,  in  discussing  these  provisions 
of  the  (3ode,  and  the  let^slatlve  puriwse  in 
passing  the  statute,  said:  "The  practice 
which  had  grown  up  in  some  circuits  of  ad- 
journing the  regular  terms  of  the  courts  at 
the  mere  convenience  or  caprice  of  the  Judge, 
to  the  great  detriment  of  parties  and  incon- 
venience of  Jurors  and  witnesses,  was  a  great 
evil,  and  demanded  the  emphatic  mandate  of 
the  Legislature  which  Is  now  found  in  the 
Code."  In  that  case  the  plaintiff  in  error 
had  been  convicted  of  voluntary  manslaugh- 
ter In  Bibb  superior  court,  ■'•rhe  regular 
term  of  the  conrt  was  to  begin  on  the  third 
Monday  In  May.    In  vacation  the  Judge  or 
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dered  it  adjourned  till  the  fourth  Monday  in 
May;  stating  In  bis  order,  as  reasons  for  the 
adjournment,  that  several  members  of  the 
bar  could  not  attend  on  the  third  Monday, 
and  that  he  had  been  appointed  to  attend 
the  Commercial  Convention  in  Memphis, 
which  was  to  be  held  during  the  week  be- 
ginning with  said  Monday."  After  the  con- 
Yiction  of  the  accused,  he  made  a  motion 
in  arrest  of  Judgment  "upon  the  ground  that 
the  court  was  sitting  illegally  at  the  time  of 
the  conviction,"  which  motion  was  overruled. 
This  court  reversed  this  Judgment  of  the 
court  below;  holding  that  the  term  of  court 
at  which  the  accused  was  tried  was  illegally 
held,  as  the  adjournment  of  the  regular  term 
was  without  sufficient  legal  cause.  Chief 
Justice  Brown  said:  "When  the  Judge,  with- 
out any  sufBcieut  legal  cause,  has  adjourned 
the  regular  term  of  the  court  by  order  in  vaca- 
tion, we  hold  that  he  has  no  power  at  such 
adjourned  term  to  compel  any  party  to  go  to 
trial  before  him."  After  stating  that,  if 
parties  to  civil  causes  made  no  objection  and 
go  to  trial,  the  Irregularity  is  waived,  and 
they  cannot  afterwards  be  heard  to  object  to 
the  Judgment  on  the  ground  of  the  illegal  act 
of  the  Judge  in  ordering  the  adjournment,  he 
said  the  rule  was  different  in  a  criminal  case, 
involving  the  life  or  liberty  of  the  defendant, 
who  waives  nothing  by  implication  or  intend- 
ment The  plaintiff  in  error  in  the  present 
case  waived  nothing.  He  never  even  flled 
any  defense  to  the  merits  of  the  case.  All 
that  he  did  was  to  file  at  the  appearance 
term  a  demurrer  and  plea  to  the  Jurisdiction 
of  the  court,  and,  when  these  were  stricken, 
exceptions  pendente  lite  to  such  ruling  of  the 
court 

Aa  the  Judgment  complained  of  was  ren- 
dered when  the  court  had  no  Jurisdiction  to 
try  this  case,  it  is  reversed.  By  five  Jus- 
tices. 


(US  OS.  m) 

CENTRAL  OF  GEORGIA  RT.  CO.  T.  8TAN- 
CBL. 

(Supreme  Court  of  Georgia.    June  1,  1908.) 

OAJiRiiiRa-mjnRT  to  passbnobr— harm- 
less ERROR. 

1.  There  being  no  error  In  the  charge  of  the 
court  respecting  the  measure  of  damages,  nor 
any  erroneous  ruling,  save  that  the  plaintiff 
was  competent  to  ezpresa  his  opinion,  as  a  non- 
expert witness,  that  nis  injuries  were  of  a  per- 
manent natnre,  the  verdict  of  the  jury  should 
be  allowed  to  stand,  since  it  was  not  only  fully 
warranted  by  the  evidence,  but  was  quite  mod- 
erate in  amoont 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  W.  D. 
Nottingliam,  Judge. 

Action  by  William  Stancel  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Aflbrmed. 


Hall  &  Whnberly  and  J.  E  Hall,  for  plain- 
tiff In  error.  F.  Chambers  &  Son,  for  defend- 
ant in  error. 

SIMMONS,  C.  J.  An  action  for  damages 
was  brought  by  Stancel  against  the  Central 
of  Georgia  Railway  Company,  because  of  in- 
juries alleged  to  have  been  sustained  by  lUm 
while  riding  as  a  passenger  on  a  train  which 
collided  with  another  train  belonging  to  the 
defendant  company.  The  contention  uppn 
which  it  mainly  relied  at  the  trial  was  that 
the  plaintiff  sustained  only  a  few  slight 
bruises  as  a  result  of  the  collision,  and  that 
the  ailments  of  wlilch  he  complained  were 
brought  about,  not  by  the  slight  injuries  he 
received  at  that  time,  but  by  the  InflrmitieB 
of  old  age,  or  other  independent  causes,  for 
which  the  company  was  not  responsible. 
The  plaintiff,  on  the  other  hand,  insisted  that 
the  injuries  received  by  Iiim  while  riding  on 
the  defendant's  train  were  of  a  serious  and 
permanent  character,  and  had  incapacitated 
him  from  performing  labor  of  any  kind. 
There  was  an  irreconcilable  conflict  In  the 
evidence  touching  this  Issue  of  fact,  which 
was  decided  by  the  Jury  in  favor  of  the  plain- 
tiff. The  company  made  a  motion  tor  a  new 
trial,  based  on  divers  grounds;  but  its  mo- 
tion was  overruled,  and  it  excepted.  Com- 
plaint was  therein  made  of  certain  instruc- 
tions to  the  Jury  with  regard  to  the  measure 
of  damages  to  be  allowed  the  plaintiff  in 
the  event  they  should  find  he  was  entitled 
to  recover;  the  criticism  made  upon  these  in- 
structions being  that  they  practically  left  the 
Jury  free  to  assess  whatever  amount  of  dam- 
ages they  might  think  proper,  irrespective  of 
whether  the  plaintiff  had  successfully  estab- 
lished his  contention  that  he  had  been  per- 
manently Injured.  This  criticism  is  not  well 
founded,  for  the  instructions  complained  of, 
when  considered  in  connection  with  the 
whole  charge  given  tiie  Jury  on  the  subject 
of  damages,  were  clear  and  explicit,  and  in 
no  way  misleading. 

It  appears  that  the  plaintiff  Introduced  in 
evidence  the  Northampton,  the  Carlisle,  and 
the  Actuaries'  mortality  tables,  as  well  as 
the  annuity  table  appearing  in  Reese's  Man- 
ual, copies  of  which  tables  are  published  in 
tpe  appendix  to  the  seventieth  volume  of  the 
Georgia  Reports,  pp.  844-847.  The  trial 
Judge  explained  to  the  Jury  how  this  annuity 
table  could  be  used  in  conjimction  with  the 
Carlisle  mortality  table,  but  in  so  doing  made 
no  mention  of  the  other  mortality  tables.  In 
the  company's  motion  for  a  new  trial,  error 
is  assigned  upon  the  cliarge  of  the  court  in 
this  connection;  the  company  contending  that 
the  ctiarge  was  erroneous,  "because  it  sin- 
gled out  one  piece  of  evidence  for  the  basis 
of  the  charge,  and  gave  no  instruction  as  to 
the  other  evidence  of  the  same  class."  The 
obvious  reply  to  this  contention  is  that  the 
annuity  table  above  mentioned  was  prepar- 
ed with  a  view  to  showing  the  value  of  an- 
nuities on  single  lives  according  to  the  Cat- 
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lisle  table,  only,  and  cannot  properly  be  tued 
in  conjunction  with  eitber  of  the  otber  mor- 
tality tables,  since  each  fumisbes  calcula- 
tions concerning  the  expectancy  of  life  of 
averagfe  men  of  ditCerent  ages  wboUy  at  va- 
riance witb  tbe  calculations  set  forth  In  the 
Oarllsle  table. 

A  physician,  who  was  sworn  as  a  witness 
In  behalf  of  the  plaintiff,  testified:  "From 
the  examination  I  have  given  this  man,  I 
would  say  the  disease  he  has  now  Is  what  is 
called  traumatic  neurosis.'  •  •  •  Neu- 
rosis is  a  suspended  condition  of  the  nervous 
system.  It  is  like  nervous  prostration.  By 
'traumatic'  is  meant  that  this  condition  is  at- 
tributed to  some  accident,  physical  violence, 
or  shock.  Neurosis  is  a  thing  that  frequent- 
ly exists  from  a  number  of  causes  other  than 
shock,  so  that.  In  determining  whether .  a 
thing  is  traumatic  neurosis  or  not,  you  must 
have  regard  to  Its  history.  The  symptoms 
are  similar,  whether  it  be  from  shock  and 
violence,  or  from  disease."  On  cross-exam- 
ination of  this  witness,  the  defendant  com- 
pany elicited  from  him  the  statement  that 
"anything  that  would  keep  the  matter  [an 
Injury]  before  a  man's  mind,  like  tbe  matter 
of  attending  court,  or  keeping  his  injury  be- 
fore him  for  the  purpose  of  trials,  retards 
recovery;  and  frequently,  when  that  is  re- 
moved, recovery  is  very  rapid."  Counsel  for 
tbe  plaintiff,  on  redirect  examination  of  the 
witness,  asked  bim  the  following  question: 
"Do  you  think  his  condition  of  mind  Is  what 
produces  tbe  disease,  or  tbe  physical  in- 
Jury?"  The  witness  answered:  "I  think  It 
is  both."  Plaintiff's  counsel  then  asked: 
"Isn't  that  condition  of  mind  superinduced  by 
the  physical  injury?"  To  this  latter  question 
defendant's  counsel  objected  on  the  ground 
that  the  answer  solicited  was  a  matter  to  be 
passed  on  by  tbe  Jury,  but  tbe  objection  was 
overruled  by  the  court,  and  the  witness  was 
permitted  to  testify:  "The  rule  Is,  with  tbls 
condition,  and  I  think  witb  this  man,  tbe 
shock  he  has  sustained  has  caused  him,  to  a 
certain  extent,  to  be  afraid  of  what  might 
happen  to  him,  together  with  the  injury  he 
did  sustain.  In  my  opinion,  this  condition 
of  mind  was  caused  by  the  accident."  Ex- 
ception is  taken  to  the  ruling  of  tbe  court 
just  stated.  We  think  the  question  pro- 
pounded to  the  witness  was  entirely  legiti- 
mate and  proper.  He  was  introduced  as  an 
expert  whose  opinion,  because  of  his  profes- 
sional knowledge  and  experience,  was  enti- 
tled to  much  weight;  bad  testified  that  he 
bad  made  a  careful  and  painstaking  exami- 
nation of  the  plaintiff,  and  found  him  to  be 
suffering  from  a  disease  technically  known 
as  "neurosis";  counsel  for  the  defendant 
bad  been  permitted  to  elicit  from  tbe  wit- 
ness a  statement  to  tbe  effect  that  the  bring- 
ing of  a  suit  for  damages  by  one  suffering 
from  that  disease  was  calculated,  because  of 
tbe  worry  and  anxiety  Incident  to  attending 
court  and  prosecuting  bis  claim,  to  retard 
bis  recovery;    and  the  witness  bad  further 


testified,  in  substance,  that  fbe  condition  of 
tbe  plaintiff's  mind,  as  well  as  the  physical 
injury  sustained  by  him,  brought  about  and 
produced  the  disease  from  which  he  was 
then  suffering.  Whether  or  not  "that  condi- 
tion of  mind  [was]  superinduced  by  the  phys- 
ical injury"  was  an  all-important  matter  to 
be  inquired  into  and  determined  by  the  Jury. 
Tbe  witness  had,  be  testified,  taken  particu- 
lar note  of  the  character  and  extent  of  tbe 
physical  injuries  the  plaintiff  had  received; 
and  we  bave  no  hesitation  In  holding  that  it 
was  perfectly  competent  for  this  witness  to 
give  bis  opinion,  as  a  medical  expert,  that 
tbe  plaintiff's  "condition  of  mind  was  caused 
by  the  accident."  Tbls  really  amounted  to 
no  more  than  the  expression  of  an  opinion 
that  the  physical  injuries  received  were  of  a 
character  sufficiently  grave  to  produce  an 
unhealthy  mental  condition,  which  was,  in 
part,  the  cause  of  the  plalntifTs  nervous 
affection. 

In  another  ground  of  the  motion  for  a 
new  trial  the  following  complaint  is  set 
foVth:  "After  tbe  plaintiff,  WUliam  Stancel 
had  testified  to  his  Injury  in  bis  head,  should- 
er, back,  and  legs,  counsel  for  tbe  plaintiff 
asked  the  following  question:  'State  to  the 
Jury  whether  or  not  these  injuries  yon  have 
spoken  of  are  permanent  in  their  nature?*  To 
which  question  counsel  for  the  defendant  ob- 
jected on  the  ground  that  tbe  answer  sought 
was  a  medical  or  expert  opinion,  and,  as  tbe 
plaintiff  vras  not  a  medical  expert,  be  could 
not  properly  give  a  medical  opinion.  Over 
defendant's  said  objection,  plaintiff  was  al- 
lowed to  testify  as  follows:  'I  hope  that 
my  back  will  get  well,  but  I  don't  believe  it 
will  ever  get  well.  I  think  it  la  ruined.  I 
lost  the  use  of  this  arm,'  etc."  As  was  ex- 
pressly ruled  In  Atlanta  Street  E.  Ca  v. 
Walker,  93  Oa.  482,  21  8.  E.  48:  "It  is  not 
competent  for  a  party  who,  as  a  witness, 
testifies  to  his  feelings,  pains,  and  symp- 
toms, to  state  his  opinion  that  tbe  injuries 
which  caused  the  same  are  permanent" 
The  judgment  in  that  case  was  reversed;  it 
appearing  that  the  trial  court  bad  not  only 
allowed  the  plaintiff  to  testify  to  bis  opinion 
that  bis  Injuries  were  of  a  permanent  char- 
acter, but  had  also  improperly  permitted  the 
plaintiff's  wife  to  testify  to  self-serving  dec- 
larations he  had  made  to  her  as  to  the  ex- 
tent and  cause  of  tbe  suffering  be  claimed 
he  was  at  the  time  undergoing.  The  gravity 
of  tbe  error  committed  In  thus  allowing  the 
wife  to  attempt  to  bolster  up  her  husband's 
testimony  by  swearing,  in  effect,  that  he  had 
been  consistent,  in  that  be  bad  prior  to  tbe 
trial  told  tbe  same  story  he  bad  related  from 
the  witness  stand,  was  certainly  not  to  be 
underestimated,  and  accordingly  tbe  conclu- 
sion was  announced  (page  467,  93  Ga.,  and 
page  49,  21  S.  E.)  that  "tbe  two  errors  in  ad- 
mitting evidence"  referred  to  called  for  a 
new  trial.  So  far  as  the  present  case  is  con- 
cerned, however,  we  are  of  tbe  opinion  that, 
as  the  sole  error  committed  on  the  trial  was 
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In  allowing  the  plaintiff  to  testify  as  above 
set  fortb,  a  Judgment  of  affirmance  should  be 
rendered.  The  physician  who  appeared  as  a^ 
witness  In  his  behalf  testified,  as  a  medical' 
expert,  that  the  Injuries  he  had  received 
would  doubtless  prove  permanent,  and  that 
be  would.  In  any  event,  continue  for  some 
time  in  the  future  to  suffer  pain.  The  Jury 
apparently  took  the  view  that  he  would 
eventually  recover,  for  they  awarded  blm 
only  -$1,625  as  damages,  which  amount  was, 
in  view  of  the  testimony  concerning  the 
plalntitTs  earning  capacity  prior  to  his  in- 
jury, quite  moderate.  Indeed,  regarded  mere- 
ly as  an  award  for  actual  loss  of  income, 
with  no  allowance  whatever  for  past  or  fu- 
ture suffering. 
Judgment  affirmed  by  hve  Justices. 


ai8  Qa.  1M> 

DAI/rtf N  V.  STATE. 
(Supreme  Court  of  Geor^a.    June  8,  1903.) 

PARBNT— ABANDONMENT  OF  CHILD— 
EVIDENCB. 

1.  To  warrant  a  conviction  under  the  Pen. 
Code  1895,  i  114,  the  child  muBt  be  not  only 
dependent,  but  in  a  destitute  condition. 

(Syllabus  by  the  Court) 

E<rror  from  Superior  Court,  Muscogee  Coun- 
ty;  W.  B.  Butt,  Judge. 

J.  M.  Dalton  was  convicted  of  abandoning 
hlB  minor  child,  and  brings  error.    Reversed. 

O.  Y.  Tlgner,  for  plaintifr  In  error.  S.  P. 
Gilbert,  SoL  Gen.,  for  the  State. 

SIMMONS,  a  J.  DaUon  was  tried  and 
convicted  of  the  offense  of  abandoning  his 
minor  child,  leaving  it  in  a  dependent  and 
destitute  condition.  His  motion  for  a  new 
trial  was  overruled,  and  be  excepted.  The 
judge  charged  the  Jury,  In  substance,  that, 
if  the  accused  and  his  wife  bad  separated  on 
account  of  his  misconduct,  and  be  failed  to 
provide  for  and  support  the  child,  which  was 
with  its  mother,  the  Jury  would  be  author- 
ized to  convict  him,  although  the  wife  had 
returned  to  her  relatives,  and  they  had  sup- 
ported and  provided  for  the  child  on  accoimt 
of  their  love  for  it  and  on  account  of  char- 
ity. Pen.  Code  1895,  |  114,  provides  that,  "If 
any  father  shall  willfully  and  voluntarily 
abandon  bis  child,  leaving  It  In  a  dependent 
and  destitute  condition,  he  shall  be  guilty  of 
a  misdemeanor."  The  evidence  adduced  on 
the  trial  showed  that  the  father  was  willing 
for  the  wife  to  leave  him  and  return  to  her 
relatives.  The  child,  which  she  took  with 
ber,  was  between  four  and  five  years  of  age, 
and  was,  of  course,  dependent.  The  evi- 
dence, however,  does  not  disclose  that  the 
child  was  destitute  at  the  time  of  the  aban- 
donment, or  bad  even  become  destitute  op 
to  the  time  of  the  trial.  So  the  case  turns 
npon  the  question  whether  the  father  is 
guilty  If  he  fails  to  provide  for  his  child 
after  the  separation,  even  though  the  child 
may  be  abundantly  supplied  with  all  the 
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necessaries  of  life.  While  It  Is  true  that  a 
father  is  under  a  moral  and  legal  obligatiou 
to  support  his  minor  child.  It  is  not  also  true 
that,  if  he  falls  in  his  duty,  he  may  be 
convicted  under  the  above  section  of  the 
Code  although  the  child  is  fully  provided  for 
by  others.  The  father  cannot  be  convicted 
unless  it  be  shown  that  the  child  was  not 
only  dependent,  but  in  a  destitute  condition. 
If  It  Is  not  destitute,  but  is  amply  supplied 
with  all  necessaries,  the  father  cannot  be 
convicted.  It  is  true  he  may  have  violated 
his  moral  and  legal  obligations  in  abandon- 
ing the  ciilld  at  all;  but,  as  criminal  statutes 
must  be  construed  strictly,  we  are  con- 
strained to  give  this  statute  this  interpreta- 
tion. Jackson,  C.  J.,  In  discussing  this  ques- 
tion In  McDaniel  v.  Campbell,  78  Ga.  188, 
said:  "To  leave  a  child  dependent  does  not 
convey  the  Idea  of  absolute  destitution.  The 
child  may  be  cared  for  and  comfortable,  and 
yet  dependent  on  some  charity;  but,  left 
destitute,  it  has  no  protector,- friend,  or  other 
author  of  benevolent  kindness  feeding  and 
clothing  It"  Atkinson,  J.,  In  discussing  the 
same  question  in  Crow  v.  State,  96  Oa.  297, 
22  S.  B.  948,  said  (page  299,  96  Ga.,  and 
page  949,  22  S.  E.):  "Many  cases  occur  in 
human  experience  where  a  child  is  less  des- 
titute under  the  tender  care  of  affectionate 
grandparents  than  when  its  wants  are  left 
to  be  supplied  by  an  improvident  and  shift- 
less parent.  At  all  events,  neither  abandon- 
ment nor  destitution  Is  proven  unless  the 
father  leaves  the  child,  intending  to  abandon 
it  to  its  own  fate,  without  providing  for  it 
the  necessaries  of  life,  and  leaving  It  wholly 
dependent  upon  others,  who  are  themselves 
unable  or  unwilling  to  provide  for  It" 
Judgment  reversed  by  five  Justices. 


(lis  Qa.  Z2S) 
TBAMMBLL  v.   ROME  MUT.   LOAN 
ASS'N. 
(Supreme  Court  of  Georgia.    June  S,  1903.) 

BOILDINO  ABSOCIATION-CONTRACT-CON- 
STROCTION. 

1.  A  calculation,  by  way  of  illustration,  based 
on  a  stated  estimate  as  to  when  the  stock  of  a 
building  and  loan  association  would  mature, 
printed  in  a  pamphlet  which  also  contains  the 
by-laws  of  the  association,  cannot  in  defense  to 
a  suit  by  the  association,  be  relied  npon  to  vary 
the  terms  of  the  written  contract  with  the  as- 
sociation, or  as  a  |:uaranty  of  the  time  within 
which  the  stock  will  mature. 

2.  'Hie  questions  made  in  the  present  case 
have  been  settled  by  repeated  adjadicatioas  of 
this  court.  There  was  no  error  in  any  of  the 
rulings  of  which  complaint  is  made. 

(SyUabuB  by  the  Court) 

Qror  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  the  Rome  Mutual  Loan  Associa- 
tion against  O.  W.  Trammel],  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

McHenry  &  Maddoz  and  Geo.  A.  H.  Har- 
ris, for  plaintiff  In  error.  Halsted  Smith,  for 
defendant  In  error. 
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SIMMONS,  C.  J.  Trammell  became  a  mem- 
ber of  a  building  and  loan  association.  He 
first  Eubscribed  for  10  shares  of  stock,  and 
shortly  thereafter  for  6  more.  He  paid  his 
dues,  assessments,  etc.,  for  84  months,  and 
after  that  refused  to  pay  anything  more; 
claiming  that,  under  his  contract  and  the 
guaranty  of  the  association,  his  stock  had 
matured,  and  he  was  not  liable  for  any  fur- 
ther assessments.  The  association  brought 
suit  against  him.  The  case  was  determined 
against  Trammell  In  the  court  below,  and  he 
brought  it  to  this  court  by  bill  of  exceptions. 

1.  TrammeH'g  defense  was,  in  part,  that  he 
had  been  induced  to  enter  into  the  contract 
with  the  association  by  reason  of  a  printed 
copy  of  by-laws  and  regulations  of  the  asso- 
ciation, which  had  been  furnished  him,  and 
which  contained  on  certain  pages  the  follow- 
ing: 

"Inquirers  will  find  below  illustration 
showing  the  practical  workings  of  the  Rome 
Mutual  Savings  &  Loan  Association.  The  ex- 
perience of  all  well-managed  loan  associa- 
tions is  that  the  stock  matures  in  the  average 
lime  of  seven  years.  There  can  be  no  doubt 
that  this  one  will  not  go  over  that  time. 

"Illustration  showing  the  cost  of  a  loan 
of  $1,000.00  If  obtained  ninety  days  from  the 
date  of  a  certificate."  (Then  follow  the  cal- 
culations used  as  illustrations.) 

Defendant  alleged  that  this  representation 
became  a  guaranty  that  the  stock  would  ma- 
ture within  seven  years,  and  that,  as  he  had 
compiled  with  his  contract  for  that  length  of 
time,  his  stock  was  therefore  matured.  This 
part  of  the  answer  was  demurred  to,  and  the 
demurrer  sustained.  Exceptions  pendente  lite 
were  filed,  and,  when  the  case  was  finally 
brotight  here,  error  was  assigned  in  the  bill 
of  exceptions  on  these  exceptions  pendente 
lite.  The  main  argument  of  counsel  was  that 
the  court  erred  In  striking  this  plea,  it  being 
contended  that  the  representation  had  become 
a  part  of  the  contract,  and  was  a  warranty  or 
guaranty  that  the  stock  would  mature  within 
seven  years.  Counsel  for  the  defendant  in 
error  argued  that  this  representation,  as  set 
forth  in  the  plea,  was  not  a  part  of  the  by- 
laws of  the  association,  but  was  merely  an 
advertisement  in  the  same  pamphlet  or  pro- 
spectus. The  plea  did  not  allege  that  the 
statement  and  Illustration  copied  above  con- 
stituted a  part  of  the  by-laws,  but  that  it 
was  on  certain  pages  of  the  printed  copy  of 
the  by-laws  and  regulations  of  the  associa- 
tion. It  is  clear  that  this  estimate  was  not  a 
by-law.  By-laws  of  a  corporation  are  the 
rules  of  law  adopted  by  it  for  its  government 
They  are  made  not  only  to  regulate  its  con- 
duct and  that  of  Its  ofBcers,  but  also,  in  a 
mutual  association  like  this,  to  regulate  the 
conduct  of  its  members.  The  matter  set  out 
in  the  plea  certainly  could  not  have  been  a 
by-law.  It  was  more  in  the  nature  of  a 
prospectus  or  advertisement  It  was  ad- 
dressed to  "Inquirers,"  told  of  when  stock 
usually   matured    in    well-managed    associa- 


tions, and  gave  an  opinion  that  this  particular 
corporation  would  mature  its  stock  ia  not 
more  than  seven  years.  It  then  Illustrated 
the  results  by  calculations  based  on  the  Iiy- 
pothesis  that  the  stock  would  mature  In 
eigbty-fonr  months.  The  defendant's  writ- 
ten contract  was  to  perform  his  obligations 
"until  maturity  of  said  shares  according  to 
the  charter  and  by-laws  of  said  association." 
This  being  true,  his  contract  could  not  be 
changed  or  modified  by  reason  of  a  statement 
elsewhere  made,  especially  where  such  state- 
ment is  obviously  a  mere  expression  of  opin- 
ion. See  Mut  Ufe  Ins.  Ck).  v.  Buse,  and 
annotations  thereto,  in  8  Oa.  534.  If  defend- 
ant wished  a  guaranty  that  his  stock  would 
mature  within  seven  years,  he  should  have 
refused  to  contract  unless  such  a  stipulation 
was  Ihserted  In  the  contract  which  he  signed. 

2.  The  case,  after  the  striking  of  these 
pleas,  was  referred  to  Judge  Joel  Branham, 
as  auditor.  After  hearing  and  considering 
the  case  for  several  weeks,  he  made  a  foU 
and  exhaustive  report,  finding  In  favor  of  the 
association.  Exceptions  of  law  and  fact  were 
filed  to  this  report.  All  of  them  were  dis- 
allowed by  the  judge,  and  the  case  was 
brought  here.  After  reading  the  report  and 
the  exceptions  thereto,  we  find  that  no  ques- 
tions are  made  which  have  not  been  repeated- 
ly adjudicated  by  this  court  We  deem  It 
useless  to  take  up  the  exceptions  seriatim, 
and  again  go  over  the  same  l>eaten  track. 
There  was  no  error  in  any  of  the  rulings  of 
which  complaint  was  made. 

Judgment  affirmed  by  five  Justices, 


(lis  Ga.  236) 

BQUITY  LIFE  ASS'N  T.  GAMMON. 

(Supreme  Court  of  Georgia.    June  3,  1903.) 

FOREIGN   INSURANCE  COMPANY-ACTION 
AGAINST-JURISDICTION. 

1.  The  plaintiff's  petitiou  was  open  to  de- 
murrer, and  should  hare  been  dismi^ed,  on  the 
ground  that  the  allegations  of  fact  therein  set 
forth  failed  to  disclose  that  the  court  in  which 
suit  was  instituted  had  jurisdiction  over  the 
insurance  company,  a  foreign  corporation,  nam- 
ed aa  the  defendant  to  the  action. 

(Syllabns  by  the  Court.) 

Error  from  Olty  Oourt  of  Carrollton;  W. 
O.  Hodnett  Judge. 

Action  by  Marie  Ann  Gammon  against  the 
Equity  life  Association.  Demurrer  to  peti- 
tion was  overruled,  and  defendant  brings 
error.     Reversed. 

&  Holderness,  for  plaintiff  in  error.  S.  B. 
Grow  and  Brown  &  Bocv,  for  defendant  in 
error. 

SIMMONS,  a  3.  The  plalntlft  below,  Mrs. 
Marie  Ann  Gammon,  instituted  suit  against 
the  Eiquity  Life  Association  upon  a  policy  of 
life  Insurance  in  which  her  husband  had  been 
named  as  the  Insured.  The  defendant  de- 
murred to  the  plaUitifrB  petition  on  the 
ground  that  she  failed  to  therein  set  forth 
any  facts  showing  that  the  court  had  iuris- 
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diction  to  entertain  the  suit  The  demurrer 
was  overruled,  and  the  defendant  excepted. 

It  waa  alleged  In  the  petition  that  the 
"Equity  Life  Association  Is  a  foreign  cor- 
poration, organized  under  the  laws  of  the 
state  of  Virginia,  whose  principal  office  is  In 
Staunton,  Va.";  that  It  had  "heen  doing  busi- 
ness in  this  state  as  such,  but  now  has  no 
public  place  for  doing  business  In  this  state, 
and  has  no  person  in  this  state  upon  whom 
service  of  process  can  be  perfected";  that 
"said  corporation  has  not  appointed  and  au- 
thorized any  person  resident  In  this  state  to 
acknowledge  or  receive  service  of  process, 
and  upon  whom  process  may  be  served,  for 
and  In  behalf  of  said  company,"  but  that 
"the  Insurance  Oommissioner  of  this  state, 
under  and  by  virtue  of  the  authority  invested 
in  him  by  the  laws  of  this  state,  has  ap- 
pointed John  C.  Prlntup,  of  Floyd  county,  as 
attorney  for  service  of  said  company,  notice 
of  which  appointment  has  been  given  to  said 
Prlntup  and  to  said  company  as  required  by 
law."  The  petition  did  not  disclose  whether 
the  defendant  did  or  did  not  Iiave  an  agency 
or  place  of  doing  business  in  Carroll  county. 
In  which  county  the  action  was  instituted, 
either  at  the  time  the  contract  sued  on  was 
entered  Into,  or  at  the  time  the  cause  of  ac- 
tion accrued.  It  is  evident,  therefore,  that 
no  facts  were  set  forth  which  would  author- 
ise the  action  to  be  brought  under  the  pro- 
visions of  section  2145  of  the  CSvIl  C!ode, 
which  declares  that  "any  insurance  company 
having  agencies  or  more  than  one  place  of 
doing  business"  in  this  state  shall  be  subject 
to  suit  "within  the  county  where  the  prin- 
cipal office  of  such  company  is  located,  or 
in  any  county  where  said  insurance  company 
may  have  an  agency  or  place  of  doing  busi- 
ness, or  in  any  county  where  such  agency 
or  place  of  doing  business  was  located  at 
the  time  the  cause  of  action  accrued  or  the 
contract  was  made  out  of  which  said  cause 
of  action  arose."  Atlanta  Accident  Ass'n  v. 
Bragg,  102  Ga.  748,  20  S.  E.  709;  Orebaugh 
V.  Equity  Life  Ass'n,  115  Ga.  842,  42  S.  E. 
208.  As  the  present  suit  was  instituted  on 
October  22,  1902,  the  act  approved  Decem- 
ber 17,  1902  (Laws  1902,  p.  53),  amending 
the  section  of  the  Oode  Just  cited,  has  no  ap- 
plication to  the  case,  and  need  not,  be  fur- 
ther noticed. 

Presumably,  the  plalntlfl  sought  to  bring 
her  suit  in  accordance  with  the  provisions  of 
the  act  of  October  24,  1887,  "to  regulate 
the  business  of  insurance  In  this  state,"  etc. 
See  Acts  1887,  p.  123  (Olv.  Oode  1895,  M 
2057,  2p58).  That  act  declared  that  "any  in- 
surance company  not  incorporated  or  organ- 
ized under  the  laws  of  tills  state,  desiring 
to  transact  business  In  this  state,  shall  file 
with  the  Insurance  Commissioner  •  •  • 
a  written  instrument  or  power  of  attorney 
duly  signed  and  sealed,  appointing  and  au- 
thorizing some  person,  who  shall  be  a  resi- 
dent of  this  state,  to  aclmowledge  or  re- 
ceive service  of  process,  and  upon  whom 


process  may  be  served,  for  and  in  behalf  of 
such  company,  in  all  proceedings  that  may ' 
be  Instituted  against  such  company  In  any 
court  of  this  state,  or  any  court  of  the 
United  States  in  this  state,  and  consenttug 
that  service  of  process  upon  any  agent  or 
attorney  appointed  under  the  provisions  of 
this  section  shall  be  taken  and  held  to  be 
as  valid  as  If  served  upon  the  company; 
and  such  instrument  shall  further  provide 
that  the  authority  of  such  attorney  shall  con- 
tinue until  revocation  of  Ills  appointment  Is 
made  by  such  company  by  filing  a  similar 
instrument  with  said  Insurance  Oommission- 
er whereby  another  person  shall  be  appointed 
as  such  attorney:  provided  however,  that  the 
provisions  of  this  section  shall  not  be  con- 
strued to  alter  or  amend  the  laws  now  of 
toTce  in  this  state  relative  to  bringing  suits 
and  serving  process  on  foreign  corporations 
doing  business  in  this  state.  If  any  attorney 
so  appointed  shall  absent  himself  from  this 
state,  or  his  usual  place  of  business  or  al)ode, 
or  shall  secrete  himself,  so  that  process  may 
not  be  served  upon  him,  or  shall  have  be- 
come disqualified  from  any  cause  whatever, 
or  shall  die,  the  Insurance  Commissioner 
shall  immediately  appoint  an  attorney  for 
service  for  such  company,  of  which  appoint- 
ment notice  In  writing-  shall  be  immediately 
given  by  said  Insurance  Commissioner  to 
such  appointee  and  also  be  sent  to  the  com- 
pany by  mall,  or  to  its  general  agent  or 
manager,  which  appointment  shall  be  as  valid 
as  If  made  by  the  company,  and  shall  con- 
tinue in  force  until  such  absent  agent  or  at- 
torney shall  return  and  give  to  said  Insur- 
ance Commissioner  written  notice  thereof,  or 
until  the  company  shall  have  made  another 
appointment  in  the  manner  alwve  prescribed; 
service  of  process  as  aforesaid.  Issued  by  any 
such  court  as  aforesaid,  upon  any  such  attor- 
ney appointed  by  the  company,  or  by  the  In- 
surance Commissioner,  shall  t>e  valid  and 
binding,  and  be  deemed  personal  service  upon 
such  company  so  long  as  it  shall. have  any 
obligations  or  liabilities  outstanding  in  this 
state,  although  such  company  may  have 
withdrawn,  been  excluded  from  or  ceased 
to  do  business  In  this  state.  If  any  com- 
pany shall  fail,  neglect  or  refuse  to  appoint 
and  maintain  within  this  state  such  attorney 
or  agent,  it  shall  forfeit  the  right  to  do  or 
continue  business  In  this  state."  That  act 
further  provided  that  any  person  acting  as 
the  agent  of  and  carrying  on  business  for 
any  insurance  company  which  had  not  re- 
ceived a  certificate  of  authority'  from  the 
Insurance  Oommissioner  should  be  deemed 
guilty  of  a  misdemeanor.  Acts  1887,  p.  122 
(Civ.  Oode  1895,  S  2059). 

The  evident  purpose  of  the  General  As- 
sembly in  thus  providing  for  the  appoint- 
ment of  some  x>eraon  resident  In  this  state 
who  should  be  authorized  to  acknowledge  or 
receive  service  of  process  was  to  require 
every  foreign  Insurance  company,  as  a  con- 
dition prAiedent  to  acquiring  a  right  to  carry 
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on  business  In  Georgia,  to  submit  itself  to 
tbe  Jurisdiction  of  tbe  courts  of  this  state, 
and  tbe  federal  courts  located  tbereln.  Tbe 
proTlao,  above  quoted,  to  tbe  effect  tbat  ex- 
isting laws  "relative  to  bringing  suits  and 
serving  process  on  foreign  corporations  do- 
ing business  in  this  state"  should  remain  of 
force,  is  to  be  understood  as  an  expression 
of  the  legislative  will  tbat  sucb  companies 
should  still  be  held  subject  to  suit  under  the 
provisions  of  section  2145  of  the  Civil  Code 
of  1885  In  all  Instances  where  suit  could  be 
instituted  In  accordance  therewith.  As  has 
been  seen,  that  section  applies  only  to  an 
Insurance  company  which  has  actually  es> 
tablished  agencies  In  this  state,  and  not  to 
a  foreign  corporation  which  sends  its  agents 
Into  the  state  for  tbe  purpose  of  soliciting 
business,  but  does  not  have  within  the  state 
any  agency  or  place  of  doing  business.  The 
act  of  1887  was  doubtless  aimed  at  such 
foreign  Insurance  companies  as  sought  in 
this  manner  to  conduct  business  In  this 
state  without  Bubmitting  themselves  to  the 
jurisdiction  of  the  courts  therein.  Tbeae  com- 
panies were  not  required  to  establish  agen- 
cies, bot  merely  to  appoint  representatives 
residing  in  the  state,  who  should  be  author- 
ized to  stand  in  their  place  so  far  as  was 
necessary  to  tbe  successful  prosecution  in  the 
courts  of  claims  against  them  by  persons 
desiring  to  bring  suit  in  Georgia.  No  for^ 
eign  insurance  company  can.  In  view  of 
this  act,  acquire  a  right  to  do  business  within 
the  state  without  first  filing  with  tbe  Insur- 
ance Commissioner  the  "written  instrument 
or  power  of  attorney"  specified.  As  to  every 
foreign  company  falling  to  comply  with  tbe 
requirement  as  to  appointing  a  local  repre- 
sentative upon  whom  service  could  be  per- 
fected, tbe  legislative  scheme  was,  not  to  au- 
thorize the  Insurance  Commissioner  to  make 
an  appointment  for  the  company,  but  to 
deny  to  it  the  privilege  of  conducting  busi- 
ness within  the  state,  and  punish  all  persons 
acting  In  its  behalf  who  should  attempt  to 
carry  on  its  business  in  violation  of  the  stat- 
ute. The  appointing  power  of  the  Insurance 
Commissioner  was  expressly  limited  to  in- 
stances where  foreign  companies  should,  be- 
fore commencing  operations,  voluntarily  ap- 
point local  representatives,  and  should  sub- 
sequently fail  in  their  duty  to  "maintain 
within  this  state"  resident  agents  authorized 
to  acknowledge  service  for  them. 

It  is  to  be  observed  that  the  petition  filed 
In  tbe  present  case  contains  the  unequivocal 
averment  tbat  the  defendant  corporation 
failed  to  make  an  appointment  of  a  person 
upon  whom  service  could  be  perfected.  If, 
as  matter  of  fact,  this  allegation  be  tme, 
then  it  l8  obvious  tbat  tbe  Insurance  Com- 
missioner was  without  power,  "under  and 
by  virtue  of  the  authority  invested  In  him 
by  the  laws  of  this  state,"  to  make  any  ap- 
pointment which  would  be  binding  upon  that 
company,  and  thus  subject  it  to  suit  In  this 
state.     It   follows   that   tbe    demurrer  filed 


by  tbe  defendant  below  should  have  been 
sustained,  the  plaintiff  not  undertaking  by 
way  of  amendment  to  allege  facts  disclosing 
that  the  court  In  which  she  instituted  suit 
had  Jurisdiction  over  the  foreign  cor^ratlon 
named  as  the  defendant 
Judgment  reversed  by  five  Justices 


(lU  Oa.  U4} 
O'NBIL  MFG.  CO.  v.  WOODUBJT. 
(Sopreme   Court  of  Georgia.    May  SO,   1903.) 
TROVER— VERDICT— SnFFICIENCT—KVIDENCE. 

1.  In  an  action  of  trover  tbe  plaintiff  hma  the 
optiou  to  "demand  a  verdict  for  the  damagei 
alone,  or  for  the  property  alone,  and  its  bite, 
if  any."  If  he  electa  to  take  a  verdict  for  the 
damages  alone,  these  damages  may,  at  his  op- 
tion, consist  of  the  hii^est  proven  valne  of 
the  property  between  the  date  of  tbe  conver- 
sion and  the  date  of  the  trial,  or  the  value  of 
the  property  at  the  date  of  the  converaiMi,  with 
interest  thereon  from  that  date  to  the  date  of 
the  trial,  or,  if  the  property  is  of  a  character 
that  hire  may  be  recovered,  the  value  of  the 
property  at  the  date  of  the  conversion,  with 
nire  of  the  same  from  that  date  to  the  date  of 
the  trial. 

2.  In  an  action  of  trover  brought  to  recover 
two  mules  and  thdr  hire  a  verdict  in  the  fol- 
lowing words :  "We,  the  Jury,  find  for  the  plain- 
tiff ^00.00  for  value  mnles,  and  for  hire  for 
S02  days,  87^  cents  each  per  day,"  is  waO- 
ciently  certain  to  authorize  a  judgment  to  be 
entered  tor  a  gross  amount,  made  up  of  the 
value  of  the  mules  and  their  hire  at  the  rate 
and  for  the  time  stated  in  tbe  verdict,  and 
when  the  Judgment  is  so  entered  it  will  bear 
interest  on  the  gross  amount  from  the  entry 
of  the  judgment. 

3.  The  evidence  authorized  tlie  verdict,  and 
there  was  no  error  requiring  the  granting  of 
a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  Connty: 
John  H.  Reece,  Judge. 

Action  by  Q.  M.  Woodley  against  the  O'NeH 
Manufacturing  Company.  '  Judgment  for 
iplalntiff.  Defendant  brings  error.  Affirm- 
ed. 

Denny  &  Harris,  for  plaintiff  In  error.  C 
E.  Carpenter  and  Griffith  &  Weatherly.  (or 
defendant  in  error. 

COBB,  J.  Woodley  brought  an  action  of 
trover  against  the  O'Neil  Manufacturing 
Company  to  recover  two  mules,  alleging  that 
each  o(  them  was  worth  $125,  and  that  their 
hire  was  worth  60  cents  per  day  each.  The 
defendant  filed  an  answer  denying  all  the 
material  allegations  of  the  petition,  and  set 
up  by  special  plea  tbat  It  held  a  mortgage 
executed  by  Clark  Bros,  to  It  embracing  six 
mules,  tbe  two  In  controversy  being  among 
the  number;  that  there  was  a  lien  upon  these 
mules,  both  under  the  law  of  this  state  and 
under  that  of  Alabama,  where  It  had  taken 
possession  of  the  two  mules  in  satisfaction  o' 
the  debt  for  which  the  mortgage  was  given 
and  it  thereby  became  vested  with  the  tltli 
to  the  mules;  It  being  alleged  tbat  at  ttie 
time  the  defendant  took  possession  the  title 
to  tbe  mules  was  in  Clark  Bros.,  who  wcr*  N 
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in  partnership  wltb  the  plaintiff,  and  were 
colluding  together  to  defeat  the  payment  of 
the  debt  due  the  defendant  by  Clark  Bros. 
At  the  trial  the  evidence  on  many  of  the 
material  Issues  was  conflicting,  but  there 
was  evidence  authorizing  a  finding  that  the 
mules  were  worth  $100  each,  and  SO  cents 
a  day  each  for  hire.  There  was  also  evi- 
dence which  authorized  a  finding  that  prior 
to  the  execution  of  the  mortgage  by  Clark 
Bros,  to  the  defendant  they  bad  executed  a 
mortgage  to  one  Coker  on  the  mules  In  con- 
troversy, and  that  plaintiff  had  become  se- 
curity for  the  debt  of  Clark  Bros,  to  Coker, 
and  at  the  time  of  becoming  security  there 
bad  been  an  agreement  entered  Into  between 
plaintiff,  Coker,  and  Clark  Bros,  that,  If 
plaintiff  was  compelled  to  pay  the  debt  to 
Coker,  be'  was  to  take  a  transfer  of  Coker's 
mortgage,  and  the  mules  would  become  the 
property  of  plaintiff.  Coker  agreed  to  trans- 
fer his  mortgage,  and  Clark  Bros,  agreed  that 
upon  the  payment  of  the  debt  by  plaintiff 
title  to  the  mules  should  vest  in  him.  Plain- 
tiff was  compelled  to  pay  the  debt  to  Coker, 
and  took  a  transfer  of  the  mortgage,  and 
Clark  Bros,  put  the  mules  in  possession  of 
plaintiff.  AH  this  occurred  subseguentiy  to 
the  date  of  the  defendant's  mortgage.  Plalur 
tiff  having  carried  the  mules  to  Alabama, 
the  defendant  sent  Its  debt  secured  by  the 
mortgage  to  an  attorney  of  that  state  for 
collection.  With  the  consent  of  a  member 
of  the  firm  of  Clark  Bros.,  the  mules  were 
taken  possession  o^  by  the  representative  of 
the  defendant,  and  brought  into  the  state  of 
Georgia,  and  the  mules  were  in  possession  of 
defendant  at  the  time  the  action  was  brought. 
The  jury  returned  a  verdict  for  the  plaintiff 
for  "$200.00  for  value  mules,  and  for  hire 
(or  802  days,  SVA  cents  each  per  day."  The 
defendant's  motion  for  a  new  trial  was  over- 
ruled, and  it  excepted. 

1, 2.  In  an  action  of  trover  the  plaintiff 
has,  at  his  opticm,  the  right  to  "demand  a 
verdict  for  the  damages  alone,  or  for  the 
property  alone,  and  its  hire.  If  any."  Civ. 
Code  1895,  f  5335.  If  the  plaintiff  elects  to 
take  a  verdict  "for  the  damages  alone,"  and 
the  property  converted  is  of  such  a  character 
that  hire  for  the  same  may  be  recovered,  the 
plaintiff  has  a  further  right  to  elect  to  take 
as  his  damages  the  highest  proved  value  of 
the  property  at  any  time  between  the  con* 
version  and  the  trial,  or  the  value  of  the 
property  at  the  date  of  the  conversion,  wltb 
Interest  on  that  amoimt  to  the  date  of  the 
verdict,  or  the  value  of  the  property  At  the 
date  of  the  conversion,  with  reasonable  hire 
for  the  same  from  the  date  of  the  conversion 
to  the  date  of  the  trial.  Having  a  right  to 
elect  between  a  verdict  for  damages  and  a 
verdict  for  the  property,  he  thus  has  a  fur- 
ther right  to  elect  in  what  way  his  damages 
shall  be  made  up.  Schley  v.  Lyon,  6  Oa.  530 
(3);  Woods  V.  McCaU,  87  Ga.  506  (2);  Ete- 
zard  V.  Frick,  76  Ga.  612  (2);  Moore  v.  Dut- 
son,  79  Ga.  456,  4  S.  B.  169  (4);    Jaqnes  T. 


Stewart,  81  Ga.  SI.  6  S.  B.  S15  (2).  The 
plaintiff  In  the  present  case  elected  to  take  a 
verdict  for  the  damages  alone,  and  also  elect- 
ed that  these  damages  should  consist  of  the 
value  of  the  proi)erty  at  the  d^te  of  the  con- 
version, with  reasonable  hire  for  its  use  from 
that  date  to  the  date  of  the  triaL  The  ver- 
dict of  the  Jury  was  by  its  very  terms  In 
strict  accordance  with  the  election  of  the 
plaintiff.  It  would  have  been  in  accord  with 
the  better  practice  If  the  Jury  had  calculated 
the  amount  of  the  hire,  and  expressed  their 
verdict  In  a  gross  sum;  but  the  verdict  suffl- 
clentiy  indicates  the  intention  of  the  Jury, 
and  this  intention  is  in  exact  accord  with 
the  law.  It  Is  a  mere  matter  of  calculation 
to  ascertain  the  gross  sum  which  the  Jury 
Intended  to  find,  and  the  Judgment  should 
have  been  entered  for  such  gross  sum,  which 
would  bear  interest  from  the  date  of  the  en- 
try of  Judgment  If  the  Judgment  has  not 
already  been  enterisd  in  this  way,  the  court 
has  power  to  authorize  an  amendment  to 
this  effect.  In  a  case  where  the  plaintiff 
elects  to  take  a  verdict  for  the  property  and 
its  hire,  the  hire  as  found  by  the  Jury  would 
be  calculated  until  the  property  was  deliv- 
ered in  accordance  wltb  the  verdict  San- 
ders V.  Williams,  76  Ga.  288.  But  where  the 
verdict  is  for  the  value  of  the  property  at 
the  date  of  the  conversion,  with  reasonable 
hire,  no  hire  would  be  calculated  after  the 
trial,  and  the  damages  of  the  plaintiff  would 
be  the  value  of  the  property,  with  the  hire 
from  the  date  of  the  conversion  to  the  date 
of  the  trial  added.  There  is  nothing  In  any 
ruling  made  tn  this  case  which  conflicts  with 
the  rulings  In  Mashbum  v.  Dannenberg,  117 
Ga.  — ,  44  S.  E.  97.  No  question  of  hire 
was  there  involved.  The  property  in  dis- 
pute was  not  of  such  character  that  hire 
could  be  recovered  for  the  same,  and  what 
was  then  said  in  reference  to  the  measure 
of  damages  in  trover  cases  must  be  taken  in 
the  light  of  this  fact 

3.  The  Judge  charged  the  Jury  that  the 
plaintiff  was  "entitied  to  the  highest  proved 
value,  with  interest  from  the  time  of  the 
conversion."  This  charge  was  error.  The 
plaintiff  is  not  entitied  to  recover  either  In- 
terest or  hire  when  he  elects  to  take  a  money 
verdict  (or  the  highest  proved  value.  See 
Jaques  v.  Stewart  supra.  This  error,  how- 
ever, did  not  prejudice  the  defendant  be- 
cause the  plaintiff  had  elected  to  take  a  ver- 
dict for  the  value  of  the  mules  at  the  date 
of  the  conversion,  with  biro,  and  the  verdict 
was  In  strict  conformity  with  this  election. 
We  find  no  error  of  law  which  required  the 
granting  of  a  new  trial,  and  the  evidence 
authorized  the  verdict  When  the  arrange- 
ment was  made  between  Coker,  Clark  Bros., 
and  the  plaintiff  that  upon  payment  of  Co- 
ker's debt  the  plaintiff  should  own  the  mules, 
the  plaintiff  became  the  owner  of  the  mules, 
as  against  Clark  Bros.,  the  moment  he  paid 
Coker's  debt;  and  Clark  Bros.,  recognizing 
him  as  the  owner,  delivered  possession  of  the 
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mules  to  him.  If  the  arrangement  between 
Coker  and  the  plalntUI  did  not  have  the  ef- 
fect of  Bubrogatlng  plaintiff  to  Coker's  rights 
as  mortgagee,  but  the  effect  of  It  was  sim- 
ply to  destroy  the  lien  of  Cloker's  mortgage, 
then  the  plaintiff,  although  he  became  the 
owner  of  the  mules,  took  them  subject  to  the 
defendant's  lien.  Having  only  a  lien,  the 
defendant  would  not  be  authorized  to  take 
possession  of  the  property  from  the  plaintiff 
without  proceeding  to  enforce  his  lien  In  the 
manner  prescribed  by  law;  and,  as  we  un- 
derstand it,  It  is  not  claimed  that  either  un- 
der the  law  of  Georgia  or  of  Alabama  a 
mortgagee  of  personal  property  is  entitled  to 
the  possession  of  the  property.  It  is  Insisted 
that  the  defendant's  title  Is  complete,  be- 
cause Clark  Bros,  consented  to  Its  taking 
possession  of  the  property  and  bringing  it 
to  Georgia.  At  the  time  this  consent  was 
given,  however,  dark  Bros,  had  no  interest 
In  the  property.  It  was  either  the  unincum- 
bered property  of  the  plaintiff,  or  his  prop- 
erty subject  to  the  defendant's  right  to  en- 
force Its  lien  In  the  manner  provided  by 
law.  A  mortgagee  of  personal  property  who 
takes  possession  of  the  property  In  the  man- 
ner which  the  defendant  did  Is  guilty  of  a 
conversion,  and  the  owner  of  the  property 
may  recover  'his  full  damages  for  the  con- 
version. See,  in  this  connection,  Schley  r. 
Lyon,  6  Oa.  630,  637.  The  defendant  can- 
not, by  asserting  its  mortgage  lien,  take  ad- 
vantage of  Its  own  wrong  in  thus  seizing 
possession  of  the  property.  The  remarks  of 
Patterson,  J.,  In  Finch  v.  Blount,  32  Eng. 
Ck)m.  Law  Rep.  691,  quoted  by  Judge  War- 
ner, In  Schley  v.  Lyon,  supra,  are  pertinent 
Said  that  judge:  "I  have  never  heard  that 
where  property  Is  taken  the  plaintiff  Is  to 
have  a  farthing  damages  and  the  defendant 
keep  the  property;  that  would  be  allowing 
the  defendant  to  take  advantage  of  bis  own 
wrong."  Even  a  bailee  is  entitled  to  re- 
cover the  full  value  of  the  property  as  the' 
measure  of  his  damages  against  a  wrong- 
doer, because  he  Is  answerable  over  to  the 
general  owner.  It  would  seem,  for  a  stronger 
reason,  that  the  general  owner  should  al- 
ways be  entitled  to  recover  full  value  as  bis 
damages  against  a  wrongdoer. 
Judgment  affirmed  by  five  Justices. 

(lis  Ga.  221) 
DENNY  V.  BROADWAY  NAT.  BANK. 
(Supreme  Ooart  of  Georgia.    Jane  3,  1908.) 

DOCUMENTARY   BVIDENCB-RBCBIVER'8  BALB 
-APPEAI^RKVIBW— NEW  TRIAL. 

1.  Under  the  Civ.  Code  1885,  {  6172,  there 
was  no  error,  in  view  of  the  evidence  intro- 
duced, in  admitting  in  evidence  certified  copies 
of  the  deeds  claimed  to  have  been  lost. 

2.  A  receiver's  sale  of  land  does  not  divest 
the  lien  of  a  Judgment  obtahied  prior  to  the 
sale,  where  the  plaintiff  in  such  judgment  is  a 
stranger  to  the  proceedings  under  which  the 
receiver  was  appointed  and  the  sale  ordered. 

3.  Qnestions  not  made  in  the  record  cannot 
be  considered  by  this  conrt,  althongh  argued 
and  insisted  on  here. 


4.  The  evidence  authorised  the  finding  of  the 
judge,  who  tried  the  case  without  the  inter- 
vention of  a  jury. 

6.  A  fact  which  has  transpired  since  verdict 
is  not  ground  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Floyd  Ootmty; 
W.  M.  Henry,  Judge. 

Claim  proceedings  between  B.  A.  Denny, 
executor,  and  the  Broadway  National  Bank. 
Judgment  for  defendant,  and  claimant  brings 
error.    Affirmed. 

M.  B.  Eubanks,  for  plaintiff  In  error.  Hen- 
ry Walker  and  C.  N.  Featherston,  for  defend- 
ant In  error. 

SIMMONS,  C.  3.  in  December,  1881,  the 
Broadway  National  Bank  obtained  a  Judg- 
ment against  McGhee  &  Co.  Upon  this  Judg- 
ment execution  was  issued,  and  in  1896  was 
levied  upon  certain  land  as  the  property  of  J. 
F.  McGhee,  one  of  the  partners  of  the  firm 
of  McGhee  &,  Co.  King  filed  a  claim  to  a 
portion  of  the  land  levied  upon.  King  sub- 
sequently died,  and  his  executor  was  made  a 
party  in  his  stead.  On  the  trial  of  the  case 
the  plaintlfl  Ui  fi.  fa.  offered  In  evidence  cer- 
tified copies  of  two  deeds  which  were  neces- 
sary to  show  title  in  the  defendant  in  fl.  fa. 
The  claimant  objected  on  the  ground  that 
the  original  deeds  had  not  been  sufficiently 
accounted  for.  The  objection  was  overroled. 
It  was  also  shown  at  the  trial  that  In  188i> 
McGhee  had  sold  the  land  in  controversy  to 
one  Holt,  the  latter  paying  one-fonrtb  of 
the  purchase  money  and  giving  his  promis- 
sory notes  for  the  remainder.  The  record 
does  not  disclose  that  Holt  ever  took  posses- 
sion of  the  property.  It  does  disclose  that 
McGhee  sued  Holt  upon  the  notes  given  for 
the  purchase  money,  and  obtained  judgment 
thereon,  in  January,  1882.  In  the  same  year 
other  creditors  of  Holt  filed  an  equitable  pe- 
tition against  him,  and  had  a  receiver  ap- 
pointed to  lake  charge  of  his  effects  and 
administer  his  assets  for  the  benefit  of  cred- 
itors. In  1893  the  court  passed  an  order  au- 
thorizing the  receiver  to  sell  the  real  prop- 
erty of  Holt,  and  provided  in  the  order  that, 
if  any  of  the  realty  was  under  bond  for  ti- 
tles, the  receiver  should  give  notice  to  the 
maker  and  holder  of  the  bond,  and,  upon  the 
written  consent  of  the  n^iker,  should  sell  the 
entire  interest  in  the  land,  the  proceeds  of 
the  sale  being  first  applied  to  the  payment  of 
the  amount  due  to  such  maker  for  the  pur- 
chase money.  The  receiver  sold  the  property 
here  in  dispute,  and  recited  In  his  deed  that 
he  had  obtained  the  written  consent  of  Mc- 
Ghee to  sell  the  entire  interest  Upon  the 
foregoing  facts  the  case  was  submitted  to 
the  judge  without  the  intervention  of  a  jury. 
He  found  that  the  property  was  subject  to 
the  lien  of  the  bank's  judgment  The  claim- 
ant moved  for  a  new  trial,  the  motion  was 
overruled,  and  he  excepted. 

1.  Two  of  the  grounds  of  the  motion  for 
new  trial  complained  of  the  admission  In  evi- 
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dence  of  tbe  certified  copies  of  tbe  two  deeds 
referred  to  above.  Tbe  movant  complalaed 
tbat  there  was  not  sufficient  evidence  to  show 
that  tbe  original  deeds  bad  been  lost  or  de- 
stroyed, and  tbat  it  was  therefore  error  to 
admit  the  copies.  McGhee,  tbe  defendant  in 
fl.  fa.,  testified  that  be  bad  searched  for  tbe 
deeds  and  could  not  find  tbem.  He  did  not 
know  what  bad  become  of  tbem,  altfaougb 
be  was  the  grantee  in  each  of  tbem,  but 
thought  possibly  he  bad  given  them  to  Holt 
tUng  being  dead,  it  was  admitted  tbat  be 
bad  on  a  former  trial  of  the  case  testified  tbat 
he  liad  never  had  eltber  of  these  deeds.  The 
persons  holding  under  King  and  In  posses- 
sion of  the  land  testified  that  they  bad  not 
and  never  bad  either  of  the  deeds.  Jennings, 
who  made  one  of  the  deeds,  was  a  nonresi- 
dent Holt  to  whom  McGhee  said  he  might 
have  given  the  deeds,  had  disappeared,  and 
had  not  been  seen  for  10  or  12  years.  Under 
this  evidence  we  think  the  court  did  not  err 
in  admitting  the  certified  copies.  If  Inqubry 
could  have  been  made  of  Holt  it  Is  very 
likely  he  would  not  have  bad  tbe  deeds;  for 
he  had  never  held  the  land  except  under  bond 
for  titles  and  bad  never  paid  the  purchase 
money.  It  is  not  reasonable  to  suppose  tbat 
McGhee  would  have  given  him  the  title  deeds 
before  the  purchase  money  was  paid.  Jen- 
nings, tbe  grantor,  would  scarcely  have  kept 
the  deed  made  by  him  or  tbe  other  deed  to 
tbe  same  land,  and,  besides,  be  was  a  non- 
resident and  could  not  have  been  compelled 
by  subpoena  duces  tecum  to  produce  papers 
.In  his  possession. 

2.  After  these  certified  copies  of  the  deeds 
were  admitted,  the  claimant  Introduced  tbe 
deed  made  to  King  by  tbe  receiver  of  Holt 
Tills  deed  was,  of  course,  admissible;  but 
as  the  Broadway  National  Bank  was  not  a 
party  to  any  of  the  proceedings  in  the  case 
against  Bolt  wherein  the  receiver  was  ap- 
pointed and  the  order  of  sale  obtained,  the 
bank  was  not  bound  thereby.  Tbe  sale  by 
tbe  receiver  did  not  and  could  not  divest  the 
Hen  of  tbe  bank's  Judgment  McLaugldin  v. 
Taylor,  115  Oa.  671,  42  S.  R  30,  and  cases 
cited;  Beacb,  Bee.  783.  See  Civ.  Cbde  1895, 
{  4911. 

3.  Counsel  for  the  plaintiff  in  error  insist- 
ed with  great  earnestness  that  tbe  finding  of 
the  Judge  was  wrong,  because  the  bank  had 
lost  the  lien  of  its  Judgment,  imder  Civ.  Code 
1895,  f  5355,  the  claimant  having  been  in 
possession  under  the  receiver's  sale  for  more 
than  four  years.  We  have  scanned  closely 
tbe  motion  for  new  trial  and  the  pleadings, 
and  find  that  this  question  was  not  raised 
thereby.  There  is  no  ground  under  which 
tbe  point  could  possibly  be  considered,  unless 
It  be  the  complaint  that  tbe  verdict  is  con- 
trary to  the  evidence.  We  think  tbat  it 
should  not  be  considered  under  tbat  ground, 
as  it  does  not  appear  that  the  point  was  made 
in  the  court  below.  We  are  confirmed  in  this 
by  tbe  fact  that  tbe  evidence,  as  it  appears 
in  tbe  record,  contains  nothing  which  would 


have  warranted  the  claimant  In  making  this 
Question.  There  was  no  evidence  that  King 
was  ever  In  such  possession  of  tbe  land  as  Is 
contemplated  by  tbe  Code  section  cited,  so 
as  to  relieve  it  from  the  lien  of  the  Judgment 

4.  It  was  Insisted  by  counsel  for  the  plain- 
tiff in  error  that  under  the  ruling  in  Leitch 
v.  May,  98  Ga.  714,  27  S.  B.  151,  the  Judge 
erred  In  bis  finding.  We  think  the  facts  in 
that  case  and  those  in  the  present  case  are 
essentially  different  In  that  case  Austin 
was  shown  to  have  no  Interest  in  the  land, 
even  before  the  time  of  the  Judgment  and 
bad  transferred  tbe  notes  to  Mrs.  May,  and 
given  her  ail  escrow  de^  Tbe  entire  title 
was  out  of  him  before  Leitch  &  Stubbs  ob- 
tained their  Judgment,  he  having  no  further 
Interest  save  that  he  bad  indorsed  the  notes, 
which  had,  however,  been  nearly  all  paid,  and 
none  of  wliich  became  overdue  without  pay- 
ment In  tbe  present  case,  while  McGhee 
testified  that  be  bad  transferred  the  notes  to 
other  parties,  the  records  show  that  he  sued 
the  notes  to  Judgment  a  few  days  after  the 
bank  had  obtained  Judgment  against  bim. 
He  made  no  deed  to  Holt  &a' Austin  did  to 
Williams.  He  consented  to  the  receiver's 
sale,  and  received  tbe  purchase  money  for  tbe 
land,  but  under  the  law  the  lien  of  tbe  bank's 
Judgment  bad  attached  from  the  time  of  the 
record  on  tbe  execution  docket  (which  was 
prior  to  the  receiver's  sale)  upon  all  the 
property  of  McGhee.  This  lien  was  never 
divested.  The  bank  not  being  a  party  to  the 
equitable  proceedings  or  to  the  receiver's 
sale,  tbat  sale  did  not  divest  its  lien.  The 
evidence  and  law  warranted  tbe  finding  of 
tbe  Judge,  and  there  was  no  error  in  refus- 
ing a  new  trial. 

6.  It  appears  from  one  of  the  grounds  of 
tbe  motion  that  under  proceedings  Instituted 
after  tbe  Judgment  below,  McGbee  has  been 
adjudged  a  bankrupt  The  movant  asked 
that  tbe  verdict  be  set  aside  for  this  reason. 
This  ground  is  not  based  upon  newly  discov- 
ered evidence,  but  upon  events  which  have 
transpired  since  the  trial;  and  we  are  not 
aware  of  any  law  or  practice  which  entities 
a  losing  party  to  Insist  on  a  new  trial  be- 
cause of  some  new  fact  which  has  come  into 
existence  since  tbe  verdict  and  Judgment 
Tbe  court  properly  refused  to  consider  this 
ground  of  the  motion. 

Judgment  affirmed  by  five  Jnstlcea. 


(US  Oa.  1«4) 
ORANOBS  T.  BIGGS. 

(Supreme  Court  of  Georgia.    June  1,  1903.) 

LBASB-OPTION  TO  PURCHASB-BXBRGISE- 
UABIUTT  FOR  RENT. 
1.  A  contract  provided  for  the  lease  of  prop- 
erty for  two  years  at  a  rental  of  a  fixed  sum 
payable  in  two  Installmeats;  one  due  on  th« 
execution  of  the  lease,  the  other  on  the  first 
day  of  the  second  year  of  the  lease.  The  lessee 
had  the  option  to  purchase  the  property  at 
any  time  before  the  expiration  of  the  lease  on 
stated  terms.    It  was  provided  th«t  if  a  sole 
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«ra8  made  before  the  date  fixed  for  the  pay- 
ment  of  the  second  installment  of  rent,  that 
Installment  should  not  be  paid.  The  lessee  ex- 
ercised the  option  to  purchase  5  days  after  the 
Installment  was  due,  and  a  deed  to  the  prop- 
^^ty  was  delivered  46  days  thereafter.  In  the 
negotiations  of  sale  nothing  was  said  concern- 
ing this  installment  of  rent,  and  no  reference 
to  it  was  made  in  the  deed.  No  demand  for_  it 
was  made  until  long  after  the  deed  was  deliy- 
ered,  and  suit  was  not  brought  until  more  than 
a  year  had  elapsed  after  the  sale.  The  court 
directed  a  verdict  for  46  days'  rent.  Held, 
that  this  was  error.  The  plaintiff  was,  under 
the  contract,  entitled  to  recover  the  full  amount 
of  the  installment,  with  interest  from  the  date 
it  was  due,  and  was  not  estopped  from  claiming 
payment  of  the  same. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bartow  Oonnty; 
A.  W.  Flte,  Judge. 

Action  by  A.  O.  Granger  against  ti.  O. 
Rlggs.  Judgment  tor  defendant,  and  plain- 
tiff brings  error.    Reversed. 

John  W.  Akin,  for  plaintiff  In  error.  3.  M. 
Neel,  for  defendant  in  error. 

COBB,  J.  On  July  13.  1900,  Granger 
brought  suit  against  Rlggs,  claiming  an  In- 
debtedness of  $400,  besides  interest  from 
March  1, 1889.  Under  a  contract  dated  March 
10,  1898,  In  which  Granger  leased  to  Rlggs 
an  lee  plant  and  other  property'  connected 
therewith  In  Cartersville,  Ga.,  from  March 
1,  1886,  to  March  1.  1800,  Rlggs  agreed  "to 
pay  as  rental  for  the  Ice  plant  and  other 
property  aforesaid  the  enm  of  eight  hundred 
dollars  ($800.00),  payable  In  two  installments 
of  $400.00  each— one  on  the  execution  and  de- 
livery of  this  lease,  and  the  other. on  March 
1,  1899:  provided,  however,  should  said  prop- 
erty be  sold  as  hereinafter  provided,  or  ren- 
dered unfit  for  use  for  the  purxrase  of  man- 
ufacturing ice  through  cause  while  In  posses- 
sion as  aforesaid  of  A.  O.  Granger  prior  to 
March  1, 1899,  then  the  said  lease  shall  termi- 
nate, and  the  second  installment  of  rent  due 
hereunder  shall  not  be  paid."  The  contract 
further  provided:  "In  consideration  of  the 
foregoing  agreements  the  said  A.  O.  Granger 
hereby  agrees  to  sell  to  L.  0.  Rlggs,  trustee, 
at  any  time  prior  to  the  expiration  of  this 
lease,  the  Ice  plant,  machinery,  lands,  build- 
ings, and  all  the  property  heretofore  owned 
by  the  Ice  Company  In  CartersviUe,  Georgia, 
for  three  thousand  dollars  ($3,0(k).00),  or  all 
property  above  described,  excepting  the  land 
and  buildings,  for  twenty-five  hundred  dol- 
lars ($2,500.00),  on  the  following  terms:  One- 
half  on  delivery  of  deed  and  abstract  show- 
ing merchantable  title  In  the  grantor  in  said 
deed,  and  the  balance  In  one  year,  with  six 
per  cent  Interest,  secured  by  mortgage  on 
said  property.  The  said  A.  O.  Granger  re- 
serves, however,  the  right  to  sell  the  above- 
described  property  to  others  than  L.  C.  Biggs, 
trustee,  on  the  following  conditions:  Should 
the  said  A.  O.  Granger,  at  any  time  prior  to 
March  1,  1900,  find  a  suitable  purchaser  as 
aforesaid,  be  shall,  before  selling,  notify  the 
■aid  Lk  0.  Rlggs,  trustee,  of  his  Intention  to 


sell,  and  thereupon  the  said  L.  C.  Rlggs,  trus- 
tee, shall  have  twenty-four  hours  In  which  to 
elect  to  purchase  the  property  at  the  price 
and  on  the  terms  aforesaid;  and  should  the 
said  L.  O.  Rlggs,  trustee,  not  elect  to  pnr- 
chase  before  the  expiration  of  twenty-four 
hours  from  the  notice  as  aforesaid,  then  the 
said  A.  O.  Granger  shall  have  the  right  to  sell 
the  property  to  parties  who  shall  remove  the 
machinery  of  the  ice  plant  to  a  point  as  far 
distant  from  Chattanooga,  Rome,  and  Atlanta 
as  Carlsrsville  Is  distant  from  each  of  these 
places  respectively;  and  the  said  A.  O.  Gran- 
ger agrees  not  to  sell  the  Ice  plant  before 
March  1,  1900,  except  for  the  purpose  of  re- 
moval as  aforesaid.  In  the  event  of  tbe  sale 
of  tbe  property  to  L.  C.  Rlggs,  trustee,  or  any 
other  person,  before  March  1,  1899,  this  lease 
shall  terminate,  and  the  said  L.  C.  Biggs, 
trustee,  shall  not  be  held  liable  for  the  in- 
stallment of  rent  due  on  March  1,  1899."  It 
was  alleged  that  the  property  was  not  sold 
before  March  1,  1899,  but  that  after  that 
date,  to  wit,  April  21,  1899,  defendant  exer- 
cised his  option,  and  bought  the  property.  It 
was  also  alleged  that  the  property  was  not 
rendered  unfit  for  use  for  the  purpoae  of 
manufacturing  Ice  at  any  time  before  tbe 
sale.  The  suit  was  for  the  Installment  of  rent 
which  fell  due  on  March  1,  1899.  The  an- 
swer of  the  defendant  set  up  that  on  March 
6,  1899,  the  authorized  agent  of  plaintiff  gave 
defendant  notice  that  plaintiff  would  sell  the 
property  to  others  unless  he  exercised  his  op- 
tion to  purchase  on  the  terms  prescribed  in 
the  contract;  that  on  March  6,  1899,  defend- 
ant exercised  this  option  by  notifying  the 
agent  of  plaintiff  that  he  would  purchase; 
that,  owing  to  plaintiff's  absence  in  a  for- 
eign country,  the  deed  was  not  delivered  un- 
til April  21, 1890;  and  defendant  claims  that 
If  he  la  liable  at  all  for  rent  after  Hardi  1, 
1899,  It  is  only  from  March  1st  to  March  6th. 
The  answer  further  set  up  that  the  relation 
of  landlord  and  tenant  ceased  on  March  Gtb; 
that  the  lease  was  merged  in  the  deed  of 
April  2lBt,  and  plaintiffs  tight  to  demand  rent 
became  extinct  on  March  eth.  It  was  alleg- 
ed that  nothing  was  said  during  the  negotia- 
tions of  sale  about  the  Installment  of  rent 
due  on  March  1,  1899,  that  no  reference  was 
made  In  the  deed  to  the  subject  of  rent,  and 
that  no  claim  of  rent  was  made  by  plaintiff 
until  long  after  the  deed  was  delivhred.  Tbe 
plaintiff's  silence  and  the  deed  are  pleaded 
as  an  estoppel.  The  deed,  a  copy  of  which 
Is  exhibited  to  the  answer,  is  an  ordinary 
deed  of  bargain  and  sale,  with  the  danse  ot- 
express  warranty  omitted.  At  the  trial  tbe 
facts  alleged  In  the  pleadings  were  made  to 
appear  by  evidence.  The  court  directed  a  ver- 
dict for  the  plaintiff  for  $G5.55,  being  the  rent 
due  from  March  1,  1899.  to  AprU  21,  1899. 
The  plaintiff  excepted  to  this  ruling,  datmlng 
that  he  was  entitled  to  recover  the  fnli  sum 
sued  for.  The  second  Installment  of  rent  was 
due  March  1,  1899.  The  contract  In  terms 
dealt  with  the  subject  of  what  should  relieve 
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the  defendant  from  payment.  Under  t&e  con- 
tra<:t  only  two  things  wonld  defeat  the  plain- 
tiff's right  to  demand  the  payment  of  the  full 
amount  of  the  Installment— First,  a  sale  of 
the  property  before  March  1,  1899;  and,  sec- 
ond, the  property  becoming  unfit  for  the 
manufacture  of  ice.  It  Is  not  claimed  that  ei- 
ther of  these  contingencies  has  happened. 
Under  the  contract  the  plaintiff  ^^as  entitled 
to  demand  $800  for  two  years'  rent  of  the 
property,  unless  a  sale  was  had  prior  to 
March  1,  1899.  If  a  sale  was  had  after  that 
date,  the  -whole  $800  was  to  be  paid,  and  it 
was  to  be  presumed  that  the  defendant,  by 
delaying  the  right  to  exercise  his  option  until 
after  the  date  fixed,  would  understand  that 
the  purchase  price  of  the  property  was  In- 
creased by  a  sum  representing  the  rental  from 
the  date  of  the  sale  until  the  termination  of 
the  lease.  If  defendant  desired  to  avoid  pay- 
ment of  the  second  Installment  of  rent,  be 
should  have  talcen  care  to  exercise  the  option 
before  that  installment  was  due.  If  this  in- 
stallment had  been  paid  on  March  1,  1899,  we 
do  not  suppose  that  any  one  -would  contend 
that  a  subsequent  election  to  purchase  would 
have  given  the  defendant  the  right  to  recover 
it.  If  be  could  not  recover  it,  he  has  no  right 
to  refuse  to  pay  it,  when  nothing  has  oc- 
cun'ed  which  would  at  all  indicate  that  It 
wa?  the  intention  of  the  parties  at  the  time 
of  the  sale  that  the  plalntltrs  accrued  right 
under  the  contract  was  to  be  surrendered. 
Even  if  the  general  rule  is  that  a  sale  of 
leased  premises  terminates  the  lease  and  ex- 
tinguishes the  right  to  collect  future  rent, 
such  a  rule  has  no  application  to  a  case  where 
the  express  stipulation  In  the  contract  is  to 
the  contrary.  Even  if  the  contract  was  Ille- 
gal because  the  lease  was  made  for  the  pur- 
pose of  closing  up  the  Ice  plant,  and  was  In 
restraint  of  trade,  and  even  if  this  illegality 
would  constitute  a  good  defense  to  a  suit  ou 
the  contract.  It  cannot  be  relied  on  in  this 
case,  because  such  a  defense  Is  not  set  up  in 
the  pleadings.  Under  the  evidence  the  plain- 
tiff was  entitled  to  recover  the  full  amount 
sue.d  for,  and  the  court  erred  In  directing  a 
verdict  for  a  less  sum. 
Judgment  reversed  by  five  Jnstlcet. 


(US  aa.  US) 

BOBINSON  T.  8TATID. 
(Supreme   Court   of   Georgia.    June   8,   1908.) 

ITOROBR— EVIDENCE— EXCLUSION— NEW 
TRIAL— INSTRUCTIONS. 

1.  In  a  trial  for  murder,  the  actions,  inten- 
tions, and  motives  of  both  parties  to  the  af- 
fray, and  all  the  circumstances  making  up  the 
res  gestae,  may  be  proved. 

2.  The  conduct  and  language  of  both  parties 
at  the  time  of  the  liilliDg  and  in  an  aSray  im- 
mediately preceding  the  same  were  admissible 
in  evidence.    Fen.  Code  1895,  S  998. 

3.  The  language  sought  to  be  proved  by  the 
excluded  testimony  was  not  denied,  but  was 
proved  by  the  witnesses  for  the  state  and  by 
others  for  the  defense.  Under  the  circumstan- 
ces, the  failure  to  allow  it  to  be  established  by  a 


particular  witness  was  not  cause  for  a  new 
triaL 

4.  The  judge  was  not  bound  to  read  Pen. 
Code  1895,  !  78,  having  in  his  general  charge 
instructed  the  jury  as  to  the  form  of  their  ver- 
dict, and  as  to  the  effect  of  finding  that  the 
killing  was  justifiable. 

5.  It  was  proper  for  the  judge  to  charge  Pen. 
Code  1895,  i  (>5,  which  emphatically  declare* 
that  provocation  by  words  "shall  in  no  case 
be  sufficient  to  free  the  person  killing  from  th« 
crime  and  gnUt  of  murder." 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Monroe  Coun- 
ty: B.  J.  Reagan,  Judge. 

John  Robinson  was  con-victed  of  murder, 
and /brings  error.    Afibrmed. 

Jolm  R.  Cooper,  for  plaintiff  in  error.  O. 
H.  B.  Bloodwortb,  Sol.  Qen.,  and  Jno.  O. 
Hart,  Atty.  Oen.,  for  the  State. 

LAMAR,  J.  According  to  the  evidence  of 
the  state,  half  an  hour  before  the  homicide 
there  had  been  an  altercation  between  Robin- 
son, the  defendant,  and  Murphy,  the  de- 
ceased, when  the  latter  cursed  the  former 

for  a  g d  8 of  a  b— ,  drew  a  knife, 

and  threatened  to  kill  him.  Robinson  with- 
drew, and  went  to  a  house  near  by,  telling 
tbose  there  that  he  had  been  cursed,  and  was 
going  to  kill  Murphy.  He  procured  a  rifle 
and  returned,  whereupon  Murphy,  seeing  him 
armed  with  a  rifle,  attempted  to  screen  him- 
self behind  a  companion;  but  Robinson,  final- 
ly securing  a  good  aim,  fired,  and  killed 
Murphy.  According  to  the  theory  of  the  de- 
fense. Murphy  went  towards  the  house  in 
search  of  Robinson  with  a  drawn  knife  in 
his  hand.  Both  parties  advanced  towards 
each  other  for  the  purpose  of  renewing  the 
fight,  and  the  deceased  was  shot  while  in 
the  act  of  approaching  the  defendant  In  the 
light  of  this  evidence  It  was  not  error  to 
charge  on  the  subject  of  mutual  combat  and 
of  voluntary  manslaughter;  in  fact,  the  aft- 
signments  of  error  on  these  points  were  aban- 
doned on  the  argument  here.  The  charge 
fully  covers  the  law  as  to  reasonable  fear. 
Cumming  v.  State,  99  Ga.  662,  27  S.  B.  177. 

In  every  trial  tor  murder  the  action,  in- 
tention, and  motive  of  both  parties  to  the 
affray  are  proper  subjects  for  consideration 
by  the  Jury.  All  the  circumstances  of  the 
quarrel,  including  those  immediately  preced- 
ing the  killing,  are  admissible,  and  the  de- 
fendant would  be  entitled  to  establish  all 
that  went  to  make  up  the  res  gestae  by  every 
witness  by  whom  the  same  could  be  proved; 
for  the  jury  might  be  willing  to  believe- one 
and  dlsbelleye  the  others.  In  this  instance, 
however,  the  use  of  the  opprobrious  words 
was  not  denied,  and  was  proved  by  the  wit- 
nesses for  the  state  aa  well  as  for  the  ac- 
cused. The  failure,  therefore,  to  allow  it  to 
be  established  in  this  instance  by  a  par- 
ticular witness  worked  no  harm,  and  Is  net 
ground  for  the  grant  of  a  new  trial. 

The  court  charged  that  "words,  threats, 
menaces,  or  contemptuous  gestures  shall  not 
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be  Buffldent  to  reduce  a  killing  from  murder  ; 
to  manslaughter.  There  must  be  an  assault, 
or  other  eiiulvalent  circumstances,  sufiBdent, 
In  the  opinion  of  the  jury,  to  excite  the 
passion  and  exclude  all  Idea  of  deliberation 
whatever."  The  plaintiff  in  error  says  that 
this  was  not  a  matter  for  the  court,  but  for 
the  jury.  Where  there  has  been  conflicting 
argument  as  to  the  effect  of  provocation  by 
words,  the  Jury  desire,  and  certainly  are  en- 
titled, to  be  instructed  as  to  the  statute  on 
that  subject  While  the  words  were  ad- 
missible as  part  of  the  res  gestse,  they  did 
not  afford  a  justification  for  the  killing,  and 
it  was  not  error  for  the  judge  so  to  inform 
the  jury.  The  epithets  used  were  very  in- 
sulting. In  anticipation  that  it  might  be 
claimed  that,  while  ordinary  insults  would 
not  be  sufllcient,  yet,  if  they  were  luusually 
and  outrageously  offensive,  the  provocation 
by  words  might  be  sufficient  to  justify  a 
homicide,  the  Code  meets  that  argument  be- 
fore it  is  made:  in  no  case  shall  provocation 
by  word  be  sufficient  to  free  the  person  kill- 
ing from  the  crime  of  murder.  It  goes  even 
further:  in  no  case  shall  provocation  by  word 
be  sufficient  to  free  the  person  killing  from 
the  guilt  of  murder.  The  section  Is  as  em- 
phatic as  it  is  possible  for  language  to  be, 
and  in  this  positive  and  unequivocal  form 
was  enacted  by  the  people's  representatives 
as  the  law  of  the  land.  In  special  cases  there 
is  a  duty  to  first  withdraw;  but,  speaking 
generally,  to  take  life  to  save  life  is  no  of- 
fense; to  take  life  to  save  from  felonious 
assault  is  justifiable;  to  take  life  in  the 
heat  of  a  passion  aroused  by  an  assault  Is 
manslaughter;  to  take  life  in  resentment  for 
words  spoken  is  murder.  Words  may  jus- 
tify an  assault  (Pen.  Oode  1895,  (  103),  but 
they  do  not  Justify  a  homicide.  The  tongue 
is  neither  a  weapon  likely  to  prodnce  death, 
nor  is  It  the  legal  equivalent  of  a  blow.  That 
words,  threats,  menaces,  and  contemptuous 
gestures  will  not  justify  the  taking  of  human 
life  is  as  old  as  our  criminal  law.  It  has 
been  reaffirmed  and  re-enacted  four  times  in 
this  state.  By  their  chosen  representatives 
It  is  the  voice  of  the  people  that,  however 
great  the  indignation,  however  hot  the  pas- 
sion which  they  engender,  words  afford  no 
justification  when  the  state  prosecutes  for 
the  death  of  one  of  its  citizens. 
Judgment  afllrmed  by  five  Justices, 


(118  Qa.  MO) 

WABRBN  COUNTY  t.  EVAN& 

(Supreme  Court  of  Georgia.    Jnne  8,  190S.) 

DBFECTiyB    BRIDOaS— LIABILITT   OF   COUNTT 
-CARS  RBQUIRSD. 

1.  The  act  of  December  28,  1888,  p.  39  (see 
Pol.  Code  1895,  {  603),  does  not  apply  to 
bridges  built  before  Its  passage,  ouless  they 
have  since  that  time  been  practically  rebuilt. 
Whether  the  work  done  on  them  was  merely 
a  repairing,  or  amounted  to  a  rebolldlng,  is  a 
question  of  fact  for  the  jnry. 


2.  Comity  antheritiea  are  not  insnrers  of  tbe 
safety  of  connty  bridges,  but  are  onlv  boond 
to  exercise  ordinary  care  in  maintaimug  and 
repairing  them. 

(Syllabus  by  th*  Court) 

Error  from  Superior  Covrt,  Warren  Connty; 
H.  H.  Holden,  Judge. 

Action  by  B.  D.  E<vans  against  Warren 
connty.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

B.  P.  Davis,  for  plaintiff  in  error.  Krans 
&  Evans,  for  defendant  in  error. 

SIMMONS,  C.  J.  In  1884  the  people  of  a 
certain  neighborhood  in  Warren  county  erect- 
ed a  bridge  over  Camp  creek.  In  Noveml>er, 
1888,  the  board  of  roads  and  revenues  of  tbe 
county,  by  an  order  entered  on  tbeir  min- 
utes, received  and  adopted  tills  bridge  as  a 
county  bridge.  Some  time  thereafter— per- 
haps In  1892— the  bridge  was  washed  away 
or  largely  damaged  by  a  freshet  Whetho- 
its  destruction  was  partial  or  practically  to- 
tal is  not  clearly  shown  by  the  evidence. 
There  is  evidence  that  the  flooring  and  sleep- 
ers were  washed  away,  leaving  tbe  bents 
or  arches  standing.  Other  parts  of  tbe  evi- 
dence seem  to  indicate  that  not  all  of  tiie 
flooring  and  sleepers  were  washed  away. 
The  evidence  also  leaves  it  doubtful  whether 
the  bridge  was  practically  rebuilt  as  a  new 
bridge,  or  merely  repaired  by  repladBg  the 
old  sleepers  and  flooring,  with  the  addition 
of  some  new  planks  in  the  flooring.  After 
this  the  bridge  stood  until  about  August  1, 
1900,  when  a  man  in  the  employment  of 
Judge  Evans  undertook  to  cross  it  with  a 
surrey  and  pair  of  mules.  One  of  the  sills 
or  sleepers  of  the  bridge  gave  way  on  ac- 
count of  its  rotten  condition,  and  the  mules 
and  surrey  fell  and  were  injured.  An  action 
was  brought  against  the  county  for  the  dam- 
age sustained  to  the  mules  and  surrey,  and 
on  the  trial  the  plaintiff  recovered  a  verdict 
against  the  county.  A  motion  for  a  new 
trial  was  overruled,  and  the  county  excepted 
and  brought  the  case  here  for  review. 

1.  One  of  the  grounds  of  the  motion  com- 
plains that  the  judge  erred  in  charging  tbe 
jury  as  follows:  "I  charge  you,  gentlemen, 
if  this  bridge  was  built  prior  to  December  29^ 
1888,  by  private  individuals,  and  the  connty 
authorities,  after  the  bridge  was  built,  and 
prior  to  December  29,  1888,  adopted  said 
bridge  as  a  county  bridge,  and  if  the  plaln- 
tifl"s  mules  and  surrey  were  damaged  by 
said  bridge  falling  in  while  said  mules  and 
surrey  were  iiasslng  over  it,  and  said  damage 
occurred  because  of  said  bridge  being  In  a 
defective  condition,  or  because  of  not  being 
in  reasonably  good  repair,  plaintiff  would  be 
entitled  to  recover  such  damages  as  the  erl- 
dence  shows  that  he  sustained,  provided  the 
party  In  charge  of  such  mules  and  surrey  at 
the  time  could  not  have  discovered  the  condi- 
tion of  such  bridge  by  ordinary  care  and  diU- 

T  2.  Sea  Brldxei,  vol.  I,  Cent  Dls.  |  Id. 
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gence,  and  provided  flaid  damage  did  not 
occur  on  account  of  ordinary  neglect  or  fanlt 
of  said  party."  Under  the  evidence  as  above 
recited,  and  under  the  law,  we  think'  the  ex- 
ception to  this  chturge  Is  well  taken.  Prior 
to  the  act  of  December  29,  1888  (Acts  1888, 
p.  30),  a  connty  was  not  liable  for.  Injuries 
arising  from  defective  bridges  unless  the 
bridge  had  been  erected  under  contract,  and 
the  county  had  taken  no  bond  from  tbe  con- 
tractor as  required  by  law;  and  even  then 
the  connty  was  not  liable  unless  the  injury 
occurred  within  seven  years  from  the  build- 
ing of  the  bridge.  This  bridge  was  adopted 
by  the  county,  as  above  cited,  in  November, 
1888,  and  was  repaired  or  rebuilt  in  1892. 
The  tujury  sustained  by  the  property  of  the 
defendant  tu  error  occurred  In  August,  1900 
—more  than  seven  years  after  the  repairing 
or  rebuilding  of  the  bridge,  and  much  more 
than  seven  years  after  it  was  originally 
adopted  as  a  county  bridge.  As  the  act  of 
1888  applies  only  to  bridges  built  or  adopted 
since  Its  passage,  the  pressure  of  the  case 
was  as  to  whether  in  1892  the  bridge  was 
simply  repaired,  or  was  rebuilt  so  as  to 
make  it  practically  a  new  bridge.  If  the 
bridge  was  piractically  rebuilt  anew  In  1882, 
then  the  Political  Code  (section  603)  makes 
the  county  liable  for  injuries  sustained  througb 
its  negligence  in  maintaining  the  bridge. 
Hackney  v.  Coweta  CJounty,  117  6a.  — ,  43 
S.  E.  725.  If,  however,  the  work  done  in 
1892  was  only  to  repair  the  bridge,  so  tbat 
the  old  bridge  remained  as  such,  then  the 
county  could  not  be  held  liable  for  the  in- 
juries to  the  property  of  the  defendant  in 
error.  Helvlngston  v.  Macon  Coimty,  103 
6a.  106,  29  S.  K  S96.  The  charge  com- 
plained of  Instructed  the  Jury,  in  substance, 
that  if  the  bridge  was  built  by  citizens  and 
adopted  by  the  county  prior  to  December 
29,  1888,  the  connty  might  be  held  liable  for 
Injuries  occasioned  by  its  negligence  in  main- 
taining the  bridge,  whether  the  bridge  had  or 
had  not  been  rebuilt  since  that  time.  Under 
this  charge,  it  was  not  necessary  for  the 
Jury  to  consider  the  question  discussed  above, 
but  they  might  find  for  the  plaintifF  frlthougb 
there  had  been  no  rebuilding  of  the  bridge 
since  the  passage  of  the  act  of  1888. 

2.  Another  ground  of  the  motion  com- 
plains that  the  Judge  refused  a  written  re- 
quest, properly  made,  to  charge  as  follows: 
"If  you  should  believe  from  the  evidence 
that  the  defendant,  Warren  county,  observed 
ordinary  care  in  keeping  the  bridge  •  •  • 
In  repair,  or  that  the  plalntifl  or  his  agent 
in  charge  of  the  team  could  have  prevented 
the  injury  by  observing  ordinary  care,  then 
1  charge  you  that  it  would  not  be  liable." 
We  think  that  the  Judge  should  have  in- 
structed the  jury  as  to  the  matters  covered 
b;^  this  request.  It  Is  true  that  he  did  cover 
the  latter  part  of  it,  as  to  the  result  of  a 
want  of  ordinary  care  on  the  part  of  the 
driver  of  the  vehicle;  but  nowhere  in  his 
charge  did  he  intimate  that  the  county  would 


escape  liability  if  Its  authorities  had  observ- 
ed ordinary  care  in  examining,  looking  after, 
repairing,  and  maintaining  the  bridge.  While 
the  Political  Code  (secticm  003)  makes  the 
county  primarily  liable  for  injuries  caused 
by  defective  bridges,  it  does  not  make  the 
counties  Insurers  of  the  condition  of  the 
bridges.  It  does  not  require  extraordinary 
care  on  the  part  of  the  county  authorities  in 
building  or  maintaining  county  bridges.  Or- 
dinary care  is  all  that  is  required  of  -  them 
under  the  law.  Whether  the  county  author- 
ities exercised  ordinary  care  In  examining 
or  repairing  the  bridge  was  a  question  for 
the  Jury.  It  was  also  for  the  Jury  to  say 
whether  it  was  negligence  or  a  want  of  or- 
dinary care  on  the  part  of  one  of  the  com- 
missioners, who,  with  a  contractor,  examined 
the  bridge  shortly  before  the  accident  oc- 
curred, to'  fall  to  discover  the  rottenness  of 
the  sill;  whetiier  if,  when  they  examined  it 
and  found  the  exterior  of  the  siU  to  be 
sound,  they  should,  in  the  exercise  of  ordi- 
nary care, -have  made  further  Investigation, 
and  ascertained— what  afterwards  proved  to 
be  true— that  the  heart  of  the  sill  was  rot- 
ten. These  were  questions  for  the  jury  to 
determine  under  proper  instructions  from  the 
court. 
Judgment  reversed  by  five  Justioea. 


(U8  Ga.  US) 

SCALES  T.  FAULKNBK. 

WALKER  et  aL  T.  QUILLIAN  et  at 

(Supreme  Court  of  6eorgia.    June  1,  1903.) 

MUNICIPAL  CORPORATIONS— HLKCTION  OF  OF- 
FICERS—CONTEST— HOLDING  OVER— REMO'V- 
AL  OP  OFFICER— QUO  WARRANTO— ANSWER. 

1.  Where  an  election  is  held  for  a  municipal 
offlce  in  the  town  of  Belton,  and  a  contest  prop- 
erly instituted,  no  certificate  of  election  being 
issued  to  either  of  the  caudidates,  the  old  in- 
cumbent holds  over  until  such  certificate  has 
been  issued  or  until  the  contest  has  been  de- 
cided; and  he  cannot  be  removed  from  offlce 
on  qno  warranto  proceedings  instituted  by  the 
candidate  who,  according  to  the  face  of  the  re- 
turns, received  the  highest  number  -of  votes, 
although  au«h  candidate  has  taken  the  oath  of 
offlce. 

2.  'Where  the  answer  of  the  respondent  al- 
leges that  a  contest  has  been  filed  with  the 
officer  having  jurisdiction  of  such  a  proceed- 
ing, and  that  the  same  has  been  duly  served, 
this  part  of  the  answer  should  not  be  stricken 
on  demurrer  or  motion  on  the  ground  that  it  is 
iusufHcient,  in  that  c(H>ies  of  the  paper*  in  the 
contest  proceeding  are  not  attached. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Eimsey,  Judge. 

Quo  warranto  by  R.  L.  Scales  against  C. 
B.  Faulkner,  and  by  H.  H.  Walker  and  others 
against  R.  F.  QnilUan  and  others.  Judgment 
for  defendants,  and  plaintiffa  bring  error. 
Judgments  affirmed. 

W.  F.  Flndley  and  Spencer  R.  Atkinscn, 
for  plaintiffs  in  error.  Ed.  Quilllan  and  F. 
M.  Johnson,  for  defendants  in  error. 
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SIMMONS,  C  J.  On  December  0,  1902,  an 
election  for  mayor  and  ttve  councilmen  was 
held  In  the  town  of  Beltou,  Oa.  On  tbe  face 
of  the  returns,  B.  £■.  Scales  appeared  to 
have  received  a  majority  of  the  votes  cast  for 
mayor.  The  opposing  candidate  Instituted 
a  statntory  contest  before  the  ordinary  of 
one  of  the  counties  In  which  Helton  la  sit- 
uated. The  managers  of  election,  having 
been  notified  that  such  a  contest  would  be 
Instituted,  refused  to  issue  any  certificate 
of  election.  Scales  duly  qualified  by  taldng 
the  oath  required  by  the  charter  of  the  town, 
and  demanded  the  office  of  Faulkner,  who 
had  been  elected  at  the  preceding  election, 
and  had  served  his  term  thereunder.  Faulk- 
ner declined  to  surrender  the  office,  and  con- 
tinues to  hold  It;  claiming  authority  to  do 
80  under  the  provision  of  the  town  charter 
that  the  mayor  shall  hold  o^ce  for  one 
year,  and  until  his  successor  is  elected  and 
qualifies.  Scales  thereupon  applied  to  the 
superior  court  for  leave  to  file  proceedings 
In  the  nature  of  a  quo  warranto  against 
Faulkner,  the  present  incumbent.  The  ap- 
plication alleged  the  holding  of  the  election, 
that  the  applicant  had  received  the  highest 
number  of  votes  cast,  that  he  had  taken  the 
oath,  and  that  the  respondent  refused  to  com- 
ply with  his  demand  for  the  books,  etc.,  of 
the  town,  but  continues  to  discharge  the  du- 
ties of  the  office.  In  response,  the  present 
Incumbent  denied  that  the  applicant  had  re- 
ceived the  highest  number  of  the  legal  votes 
cast;  stated,  on  information  and  belief,  that 
the  applicant  had  not  taken  the  oath  of  of- 
fice until  after  contest  had  been  instituted; 
admitted  that  the  applicant  had,  on  the  face 
of  the  returns,  appeared  to  be  elected,  but 
alleged  that  no  certificate  of  election  had 
ever  been  issued,  and  that  the  opposing  can- 
didate had  filed  a  contest  with  the  ordinary 
of  Banks  county  as  provided  by  law.  He 
alleged  that  the  testimony  had  been  duly 
taken  by  both  parties  to  this  contest,  and 
that  the  case  was  ready  for  argument  and 
hearing;  that  Belton  lies  In  the  counties  of 
Hall  and-  Banks,  and  that  the  election,  was 
held  in  the  latter,  and  that  the  ordinary  of 
that  county  bad  and  has  full  and  legal  Juris- 
diction to  hear  and  determine  the  contest; 
and  that  the  ordinary  is  the  proper  officer  to 
determine  contested  elections  of  this  class. 
Bespondent  denied  that  he  was  an  intruder, 
and  claimed  to  be  merely  holding  over  until 
his  successor  could  be  determined.  A  similar 
proceeding  was  instituted  by  Walker,  King, 
Oliver,  Carlton,  and  Sumner  against  Qulliian, 
Hathcock,  Barrett  and  Scogglns.  The  ap- 
plicants claimed  to  have  been  elected  alder- 
men, and  to  have  taken  the  oath  of  office. 
The  application  was  similar  to  that  of  Scales, 
and  made  practically  the  same  allegations 
as  to  the  offices  claimed  as  he  made  with  re- 
gard to  that  of  mayor.  The  respondents' 
answer  was  similar  to  that  of  the  respondent 
In  the  other  case,  except  that  It  appeared 
that  no  contest  had  been  filed  against  Sum- 


ner, agaiast  whom  there  had  been  no  oppos- 
ing candidate.  On  the  hearing  the  cases 
were  consolidated.  The  applicants  put  in 
evidence  the  oath  of  office  filed  by  each  of 
them  oh  December  11,  1902.  Counsel  fbr  the 
respondents  moved  to  dismiss  the  applica- 
tions on  various  grounds.  In  each  of  the 
cases  the  Judge  denied  the  leave  prayed,  and 
ordered  the  application  dismissed.  I\>  this 
Judgment  and  order,  exception  was  taken. 
The  cases  will  be  considered  together,  as 
the  same  questions  are  controlling  in  both. 

1.  The  charter  of  Belton,  as  amended  (see 
Acts  1887,  p.  648),  provides  that  the  mayor 
and  councilmen  "shall  hold  their  offices  for 
one  year  and  until  their  successors  are  elect- 
ed and  qualified."  It  also  declares  that  the 
certificate  of  the  managers  of  election  "shall 
be  sufficient  authority  to  the  persons  elected 
to  enter  on  the  discharge  of  the  duties  of  the 
office  to  which  they  have  been  elected."  Had 
the  managers  issued  certificates  of  election, 
these  certificates  would  have  given  the  hold- 
ers of  them  the  right  to  enter  on  the  dis- 
charge of  the  duties  of  the  offices,  and  to 
have  held  such  offices  until  the  determination 
of  the  contests  filed  by  the  opposing  candi- 
dates. Such  certificates  would  have  been 
conclusive  In  any  collateral  proceeding,  and 
would  have  been  prima  fade  evidence  in 
even  a  direct  proceeding  which  called  in 
question  the  leg;ality  of  the  election.  Where 
no  certificates  are  Issued  at  all,  neither  party 
can  show  even  a  prima  fade  right  to  the 
office.  In  such  a  case  the  managers  may  be 
compelled  by  mandamus  to  take  action  by 
issuing  certificates,  though  they  cannot  be 
made  to  issue  certificates  to  any  particular 
or  named  candidate  or  candidates.  Mechem, 
I^ib.  Off.  f  973.  In  the  absence  of  any 
certificates  of  election,  and  where  a  contest 
has  been  filed,  one  of  the  candidates  cannot 
give  himself  the  right  to  the  office  by  taking 
the  oath.  A  candidate  who,  without  even  a 
prima  facie  right  to  the  office,  has  neverthe- 
less taken  the  oath,  does  not  thereby  become 
entitled  to  the  office.  It  might  well  happen 
that  each  of  two  opposing  candidates  might 
take  the  oath  of  office,  and  certainly  this 
could  not  affect  thdr  relative  rights.  It  was 
contended  that  the  provision  in  the  charter 
making  the  certificates  of  election  suffident 
authority  for  the  holders  to  enter  upon  the 
discharge  of  the  duties  of  the  offices  Is  not 
intended  to  make  this  the  only  suffident  evi- 
dence, and  that  the  admitted  fact  that  the 
applicants  had,  on  the  face  of  the  returns, 
received  a  majority  of  the  votes  cast,  was 
enough.  In  support  of  this  contention.  Cat- 
cher V.  Crawford,  105  Ga.  181,  184,  31  S.  E. 
139,  was  cited.  That  case  dealt  with  the 
rights  of  the  court  to  Inquire  into  the  evi- 
dence upon  which  the  General  Assembly  had 
acted  in  enacting  a  private  law,  and  can 
have  no  controlling  application  here.  Pos- 
sibly the  showing  made  in  the  present  cases 
would  have  been  sufficient,  had  there  been 
no  contest  pending;   but  we  are  dear  that 
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In  these  cases,  wbere  do  certificates  of  elec- 
tion have  been  Issued  to  any  one,  and  there 
are  contests  pending,  the  present  Incumbents 
hare  the  right  to  hold  orer  until  the  con- 
tests are  decided  or  the  certificates  issued. 
If  the  election  managers  are  compelled  to  is- 
sue certificates  of  election,  and  tbey  Issue 
them  to  the  .present  plalntifl^s  in  error,  tbe 
latter  would  have  the  right  to  enter  upon 
the  discharge  of  the  duties  of  the  offices,  and 
hold  the  offices  pending  the  contests.  Or  if 
t}ie  contests  are  decided  in  their  favor,  they 
would  be  entitled  to  the  offices.  But  without 
any  certificates  of  election,  and  with  contests 
pending  and  undisposed  of,  they  have  no 
right  to  oust  tbe  present  incumbents  of  the 
offices.  One  of  the  candidates  for  councU 
had  no  opposition  at  the  election,  and  as  to 
him  there  Is  no  contest;  but  this  does  not 
give  bim  a  right  to  have  the  four  defendants 
In  error,  or  any  one  of  them,  removed  from 
office.  The  four  present  coundlmen  can  oc- 
cupy but  fotur  of  the  five  places,  and  he 
can  claim  no  more  than  tbe  right  to  the  one 
not  occupied  by  them.  Further  than  this, 
be  has  Joined  in  a  proceeding  with  others 
who  should  not  prevail  therein,  and  there 
are  no  assignments  of  error  which  relate  to 
him  separately  from  the  others. 

2.  In  the  preceding  discussion,  we  have 
assumed  that  the  Judge  was  correct  in  over- 
ruling a  certain  special  demurrer  filed  In 
each  case  to  tbe  answer  of  the  respondents. 
By  these  demurrers  tbe  applicants  sought  to 
have  tbe  allegations  as  to  the  institution  and 
pendency  of  the  contests  before  the  ordinary 
stricken  on  the  ground  that,  "If  said  fact 
existed,  It  was  not  made  to  appear  in  the  an- 
swer, and  that  a  copy  of  the  same,  and  all 
other  papers  therein,  should  be  attached  to 
the  pleadings,  so  that  tbe  court  could,  by  in- 
spection of  said  record,  say  whether  or  not 
tbe  same  was  true  or  legal,  or  that  the  or- 
dinary of  Banks  county  had  Jurisdiction  to 
bear  and  determine  the  same,  or  that  tbe 
same  was  regular  on  its  face."  The  allega- 
tions were  clear  and  explicit,  and  set  out  all 
of  the  material  facts,  and  we  are  not  aware 
of  any  requirement  of  law  or  pleading  that 
one's  evidence  need  be  attached  to  one's 
pleadings  merely  because  it  is  In  the  shape 
of  a  writing.  The  record  of  the  contests  is 
not  tbe  basis  and  foimdatlon  of  the  plea,  In 
tbe  sense  that  it  must  be  set  out  literally 
therein,  or  attached  as  an  exhibit.  If  the 
contests  ffied  were  for  any  reason  Invalid,  the 
applicants  could  have  shown  this  on  the 
hearing.  It  would  be  a  matter  for  them  to 
prove  by  tbe  introduction  of  evidence,  or 
to  show  from  the  evidence  Introduced  by  the 
respondents.  The  allegations  of  the  answers 
as  to  the  contests  were  full  and  specific,  and 
there  was  no  error  In  holding  that  they  were 
sufficient  in  themselves,  without  having  cop- 
ies of  the  record  attached. 

Judgment  In  each  case  affirmed  by  five  Jus- 
tlce<k 


(US  Oa.  203) 

DILL  V.  HAMILTON, 

(Supreme  Court  of  Georgia.    June  8,  1903.) 

MORTOAQB  BY  HUSBAND— EQUITY  OF  WIFE  IN 
LAND— RIGHTS  OF  MORTGAOBB. 

1.  Altliough  money  belonging'  to  a  wife  was 
expended  in  the  purchase  of  land,  to  which  her 
husband,  without  her  knowledge  or  consent, 
took  title  In  his  own  name,  yet  her  secret 
equity  in  the  laud  cannot  be  succesafully  assert- 
ed aa  against  another  who  extended  credit  to 
the  husband  on  the  faith  of  his  apparent  own- 
ership of  the  property,  took  from  him  a  mort- 
gage thereon,  and  subsequently  reduced  to  judg- 
ment the  debt  thus  created. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Habersham 
County;'  J.  B.  Gates,  Judge. 

Actio'n  by  R.  L.  Dill  against  Albert  Hamil- 
ton. Judgment  for  plaintiff.  On  leave  of 
execution,  Luclnda  Hamilton  Interposed  a 
claim.  Judgment  for  claimant,  and  plaintiff 
brings  error.    Beversed. 

J.  C.  Edwards,  for  plaintiff  in  error.  Elr- 
wln  &  McMlIlam,  for  defendant  in  error. 


SIMMONS,  C.  J.  A  fl.  fa.  In  favor  of  Dill 
was  levied  upon  certain  land  as  the  property 
of  Albert  Hamilton,  the  defendant  in  execu- 
tion; and  bis  wife,  Luclnda  Hamilton,  Inter- 
posed a  claim,  based  upon  the  contention 
tbat  the  land  had  been  "bought  and  paid  for 
by  her,"  and  tbat  through  mistake  or  ac- 
cident her  husband  bad  caused  the  legal  title 
thereto  to  be  conveyed  to  himself.  On  the 
trial  of  tbe  Issue  thus  formed  the  claimant 
testified  that  the  money  with  which  the  land 
was  purchased  had  been  earned  by  her  prior 
to  her  marriage,  and  In  this  statement  she 
was  corroborated  by  another  witness,  who 
professed  to  know  the  trath  In  this  regard. 
She  fm-ther  swore:  "When  It  was  paid  for, 
my  husband,  Albert  Hamilton,  went  to  have 
the  deed  made,  and  be  had  It  made  to  him- 
self. I  don't  know  why  he  had  it  made  that 
way.  I  never  knew  'Uie  deed  was  made  to 
Albert  till  this  litigation  arose.  I  never  had 
a  deed  to  It  Tbe  deed  has  always  been  In 
my  husband's  name;  but,  as  I  said,  I  didn't 
tell  him  to  have  it  made  to  him,  and  didn't 
know  tbat  he  did  until  this  litigation."  The 
deed  referred  to  was  dated  December  IS, 
1887,  and  recorded  on  February  15,  1888. 
The  Judgment  in  favor  of  Dill,  upon  which 
the  execution  issued,  was  obtained  in  1899. 
The  levy  was  made  the  latter  part  of  that 
year,  and  the  claim  was  filed  In  January, 
1901.  Dill  was  introduced  as  a  witness  In 
bis 'own  behalf,  and  testified  as  follows:  "On 
the  2d  day  of  June,  1893,  I  sold  Albert  Ham- 
ilton a  mule  on  a  credit,  and  I  took  a  mort- 
gage on  this  land  to  secure  the  debt.  Albert 
Hamilton  showed  me  the  land,  and  said  he 
had  a  deed  to  it,  and  it  was  his;  and  I  ex- 
tended him  credit  on  the  faith  of  tbe  land. 
I  did  not  know  anything  about  bis  wife  hav- 
ing paid  for  the  land,  or  that  she  bad  any 
Interest  in   It  or  claim  to  It,  and  I  never 
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beard  of  her  bavlng  any  until  she  filed  tbls 
claim."  No  further  evidence  was  Introduced 
by  either  party  to  the  case.  The  court  below 
gave  to  the  Jury  the  following  instruction: 
"If  you  believe  that  the  claimant  in  this  case 
paid  for  this  land,  the  equitable  title  will  be 
in  her,  and  would  not  be  subject;  but  if  you 
believe  that  the  plaintiff  in  fl.  fa.  extended 
credit  to  the  defendant  in  fl.  fa.  upon  the 
faith  that  defendant  owned  this  land,  and 
the  claimant  had  knowledge  of  It,  ,or  had 
anything  to  do  with  it,  then  the  land  would 
be  subject;  but  if  she  (the  claimant)  did  not 
know  of  the  credit  being  extended  to  de- 
fendant in  fl.  fa.,  and  had  nothing  to  do 
with  it,  the  land  would  not  be  subject"  The 
verdict  returned  was:  "We,  the  Jury,  flnd  in 
favor  of  the  claimant."  Dill  made  a  motion 
for  a  new  trial,  wherein  be  complained  that 
the  charge  of  the  court  above  quoted  was 
erroneous,  and  that  the  verdict  was  contrary 
to  law  and  the  evidence. 

It  is  unquestionably  true,  as  his  honor  of 
the  trial  bench  in  effect  charged,  that  one 
having  a  secret  equity  in  land  cannot  be 
beard  to  assert  the  same  If  he  stood  by  and 
knowingly  allowed  another  to  act  to  his  prej- 
udice by  extending  credit  to  the  holder  of 
the  legal  title  upon  the  faith  of  his  apparent 
ownership  of  the  land.  Kennedy  v.  hee,  72 
Oa.  38.  It  was,  however,  erroneous  to  add 
that,  if  the  claimant  "did  not  know  of  the 
credit  being  extended  to  the  defendant  in 
fl.  fa.,  and  had  nothing  to  do  with  it,  the 
land  would  not  be  subject."  It  was  not  in- 
cumbent upon  Dill  to  prove  tbat  the  claimant 
was  a  party  to  the  fraud  perpetrated  upon 
him.  He  in  good  faith  acquired  a  mortgage 
lien  on  the  land  in  1893,  when  credit  was 
extended  to  her  husband,  and  therefore  stood 
in  the  attitude  of  a  bona  fide  purchaser  for 
value,  and  without  notice  of  her  equity.  See 
Parker  v,  Bamesvllle  Savings  Bank,  107  Ga. 
661,  34  S.  B.  366,  and  cases  cited  on  page 
657,  107  Ga.,  and  page  368,  34  S.  E.  Re- 
garded even  as  an  unsecured  creditor,  his 
Judgment  lien  on  the  land,  acquired  In  1899, 
was,  under  the  undisputed  facts  of  the  case, 
entitled  to  prevail  over  her  mere  secret  eq- 
uity. Zimmer  v.  Danaby,  66  Ga.  79;  Gorman 
V.  Wood,  68  Ga.  624;  Brown  v.  West,  70 
Ga.  201;  Hobbs  v.  Georgia  Loan  Co.,  96  Ga. 
770,  22  S.  E.  331.  In  the  first  of  the  cases 
last  cited  this  court  held:  "If  the  legal  title 
to  land  be  in  the  husband,  and  he  holds  the 
possession  thereof  under  such  title,  and  the 
title  and  possession  so  remain  until  a  creditor, 
who  gave  credit  on  the  faith  that  the  prop- 
erty was  the  husband's  without  any  notice 
of  the  wife's  equity,  reduces  his  debt  to 
Judgment,  the  lien  of  such  Judgment  will 
bind  the  land,  and  will  be  enforced  against 
a  secret  equity  of  the  wife,  resulting  from 
the  fact  that  her  money  paid  for  the  land." 
The  rule  is  different  where  a  wife,  whose 
money  is  used  in  the  purchase  of  lands,  the 
title  to  which  is  taken  in  the  name  of  her 
husband,  acquired  from  him  a  conveyance 


of  the  legal  title  prior  to  the  time  a  creditor 
of  the  husband  secured  a  Judgment  against 
him,  notwithstanding  the  creditor  nsay  have 
extended  credit  on  the  faith  of  his  apparent 
ownership;  for  under  such  circumstances  tbe 
creditor  is  not  in  a  position  to  assert  a  lien 
on  the  land  as  the  property  of  the  hoaband, 
unless  the  conduct  of  the  wife  was  sncb  a* 
to  estop  her  from  setting  up  a  claim  to  tbe 
same.  Bell  v.  Stewart,  98  Ga.  669,  27  S.  B. 
163;  Dodd  v.  Bond,  88  Oa.  356,  14  8.  E.  581. 
But,  as  has  been  seen,  this  rule  has  no  ap- 
plication to  the  facts  of  the  present  case,  the 
claimant  never  having  acquired  the  legal  title 
to  the  land,  and  being  chargeable  with  In- 
excusable laches  In  not  sooner  informing  hei^ 
self  of  tbe  fact  tbat  her  husband  took  title 
to  himself.  Instead  of  having  a  conveyance 
made  to  her. 
Judgment  reversed  by  five  Justicea. 


(US  Ga.  164) 
ARMOUR  PACKING  CO.  t.  LOYELL  et  aL 

(Supreme  Coart  of  Georgia.    Jane  1,  1903.) 
BXECUTION— PARTIES     SUBJECT— INJUNCTION. 

1.  An  execution  against  "James  E.  Lepa, 
agent  for  the  Armoor  Packing  Co.,"  ia  agaiast 
James  E.  Leps  aloue,  the  words  "agent  for," 
etc.,  being  merely  descriptio  peraonie.  Uax- 
well  r.  CoUier,  41  S.  B.  620,  115  Ga.  304. 

2.  Where  a  party  has  an  adequate  remedy  t^ 
claim,  the  successful  prosecution  of  which 
would  be  aa  effectual  as  the  equital>Ie  proceed- 
ing, he  is  not  entitled  to  an  injunction.  Bey- 
slegel  V.  Rome  Mutual  Loan  Aaaociatkm,  S9 
S.  B.  406,  113  Ga.  1071. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fannin  County; 
Geo.  P.  Gober,  Judge. 

Action  by  the  Armour  Packing  Company 
against  S.  L.  Lovell  and  otheia.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

A.  &  J.  Hall  and  Felder  ft  Bountcee,  for 
plaintiff  In  error.  Dupree  &  Dobbs,  B.  F. 
Simpson,  Sol.  Gen.,  and  John  W.  Henj^,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  afBrmed. 


OU  Qa.  203; 

OOLESBT  T.  WAI/TON  ft  CX>.  et  at 
(Supreme  Court  of  Georgia.    June  S,  1803.) 

niAUDULENT  CONVETANCB— ACTION  TO  SBT 
ASIDE— INSTRUCTIONS. 

1.  In  a  proceeding  to  set  aside  a  sale  of 
a  stock  of  goods  because  made  to  defraud  cred- 
itors, where  the  pleadings  did  not  ask  for  a 
judgment  for  the  difference  between  tbe  value 
and  the  price  paid,  and  where  the  judge  char- 
ged the  provisions  of  Civ.  Code  1895,  {  2695, 
par.  2,  a  new  trial  will  not  be  granted  becaoae 
of  his  failure  without  a  request  to  charge  as  to 
the  effect  of  inadequacy  of  consideration,  the 
inadequacy,  if  any,  not  being  sufficient  to  mani- 
fest fraud  as  a  matter  of  law,  and  the  verdict 
showing  that  the  jury  found  as  a  fact  that  the 
purchase  was  bona  fide,  and  without  notice  of 
an  intent  by  the  insolvent  gtaator  to  delay  or 
defraud  creditors. 

(Syllabus  by  the  Court) 
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Error  from  BBperlor  Court,  Blbert  County; 
H.  M.  Holden,  Jndge. 

Action  against  Walton  &  Co.  and  others  to 
Bet  aside  a  fraudulent  sale  to  one  Bailey.  Ab- 
da  Oglesby,  trustee  in  bankruptcy  of  Walton 
&  Oo.,  intervened,  and  from  the  Judgment 
be  brings  error.    Afllrmed. 

.  Z.  B.  Rogers  and  Slaton  &  Phillips,  for 
plaintiff  in  error.  Jos.  N.  Worley,  for  de- 
fendants in  error. 

LAMAR,  J.  The  creditors  of  Walton  filed 
an  equitable  petition  under  the  traders'  act 
to  set  aside  a  sale  of  bis  stock  of  merchandise 
to  Bailey,  alleging  that  the  property  was  in- 
Tentoried  at  $3,500,  and  sold  for  $1,500,  much 
less  than  Its  yalue,  and  with  intent  to  hinder, 
delay,  and  defraud  his  creditors,  and  that 
Bailey  purchased  with  a  knowledge  of  that 
intent  Bailey  answered,  claiming  that  be 
paid  full  price,  and  bought  in  good  faith, 
without  notice  of  Walton's  intent  to  defraud 
his  creditors.  Walton  having  been  adjudicat- 
ed a  bankrupt,  the  trustee  intervened  as  plain- 
tiff, and  the  trial  proceeded  without  any 
amendmeut  or  allegation  that  the  sale  was 
void  under  the  provisions  of  the  bankrupt 
act  The  evidence  was  conflicting.  The 
Judge  charged  (a)  that.  If  Walton  was  insol- 
vent and  made  the  sale  for  a  valuable  con- 
sideration, for  the  purpose  of  defrauding  bis 
creditors,  and  Bailey  knew  of  that  intent, 
they  must  find  for  the  plaintiff;  and  (b)  "if 
Walton  did  sell  his  stock  of  goods  to  Bailey 
with  an  intention  to  defraud  and  delay  his 
creditors.  If  Bailey  did  not  know  of  such  In- 
tention, and  bad  no  reasonable  grounds  to 
suspect  such  Intention,  you  should  find  in  fa- 
vor of  Bailey."  Eirror  is  assigned  because 
the  court  did  not  qualify  this  by  Instructing 
the  Jury  that  they  must  find  that  the  consid- 
eration was  adequate  before  the  sale  to  Bail- 
ey could  be  sustained.  The  Judge's  charge 
was.  In  substance,^  Civ.  Code  1895,  (  2085, 
par.  2.  The  plaintiff  presented  no  request  as 
to  effect  of  Inadequacy  of  consideration,  and, 
as  the  consideration  admitted  to  have  been 
paid  was  not  so  small  as  to  manifest  fraud, 
the  verdict  must  be  treated  as  a  finding  that 
Bailey  was  a  bona  fide  purchaser  for  value, 
without  notice  of  any  Intention  on  the  part 
of  Walton  to  defraud  his  creditors.  Svery 
voluntary  conveyance  by  an  Insolvent  is  void, 
whether  the  grantee  has  notice  of  the  fraud- 
ulent Intent  or  not  There  are  some  cases 
which  hold  that,  where  the  conveyance  is  to 
an  innocent  purchaser  on  a  valuable  consider- 
ation, but  for  considerably  less  than  the  worth 
of  the  property.  In  a  proper  proceeding  by  the 
creditors  It  may  be  treated  as  voluntary  to 
the  extent  of  the  difference  between  the  val- 
ue and  the  price  paid.  14  Am.  &  Bng.  Enc. 
L.  (2d  Ed.)  292  (6).  But  the  pleadings  and 
prayers  of  the  petition  must  be  adjusted  to 
such  an  Issue.    It  may  be,  as  suggested  In 


Scott  V.  Wlnship,  20  Ga.  429' (2),  that  the 
creditors  would  have  to  do  equity,  and  re- 
fund the  price  as  a  condition  of  their  right  to 
maintain  such  an  equitable  proceeding.  The 
question  is  not  raised  in  this  case  by  plead- 
ings or  request  to  charge,  and,  as  the  charge 
given  was  In  the  language  of  the  Code,  as 
there  was  no  request  improperly  refused,  and 
as  the  errors  assigned  on  the  admission  of 
evidence  were  not  such  as  to  require  the 
grant  of  a  new  trial,  we  cannot  Interfere. 
See  Sharp  v.  Hicks,  94  Oa.  625  (5),  21  S.  E. 
208;  Hawklnsville  Bank  T.  Walker,  99  Ga. 
242,  25  S.  E.  205;  Pool  v.  Oramiing,  88  Oa. 
053  (7),  16  S.  E.  62;  Trice  v.  Rose,  79  Ga. 
78,  3  S.  E.  701;  Reese  v.  Shell,  96  Oa.  761, 
22  &  E.  680. 
Judgment  affirmed  by  five  Justices. 


(lis  Qs.  14») 
DUNCAN  et  al  T.  HOPKINS. 
(Supreme   Court  of   Georgia.    June   1,   1908.) 

APPBAI/-REVIEW. 

1.  Ilie  charge  complained  of  announces  a 
principle  of  law  which  is  correct  in  the  abstract, 
and,  as  no  spedlic  vice  in  it  is  pointed  ont  In 
the  motioD,  it  will  not  be  cause  for  a  new  trial. 
The  court  did  not  err  in  OTerrnling  the  motion 
on  the  grounds  that  the  verdict  was  contrary 
to  law  and  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Owlnnett  Ooon- 
ty;   R.  B.  Russell,  Judge. 

Action  between  John  Duncan  and  otliera 
and  J.  R.  Hopkins.  Duncan  and  others 
bring  error.    Affirmed. 

Juhan  &  McDonald,  for  plaintlSs  in  enor. 
T.  M.  Peeplee  and  J.  B.  Irwin,  for  defendant 
in  error. 

PER  CURIABC    Judgment  afltened. 


(lis  Ga.  226) 
BBANNON  V.  DUNAHOO. 

(Supreme  Court  of  Georgia.    June  8,  1908.) 

CERTIORARI— FROCEDURB-DIBMISSAU 
1.  While  the  original  papers  in  a  case  tried  In 
a  Justice's  court  and  the  originals  of  the  docu- 
mentary evidence  submitted  upon  the  trial 
should  not  be  attached  to  a  petition  for  cer- 
tiorari, the  mere  fact  that  such  originals  were 
so  attached  is  not  cause  for  dismissing  the  cer- 
tiorari. 
(Syllabus  by  the  Court) 

Error  from  Superior  Coort,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  between  M.  M.  Brannon  and  W.  O. 
Dunahoo.  From  a  Judgment  dismissing  cer- 
tiorari to  a  Justice'!  court,  Brannon  brings 
error.    Reversed. 

J.  W.  Ewlng  and  Harris,  Chamlee  ft  Har- 
ris, for  plaintiff  In  error.  M.  B.  Eubanka, 
for  defendant  In  error. 

PER  CURIAM.    Judgment  nwtxae/L 


Digitized  by 


Google 


992 


44  SOUTHEASTBHN  BBPORTEB. 


<Ua. 


nu  Oa.  2U) 

MARCHMAN  t.  CITT  ELEOTBIO  BY.  CO. 
(Supreme  Court  of  Georgia.    June  8,  1903.) 

APPBAL-HARMLESS  BRROR. 

1.  When  in  tlie  trial  of  an  action  aKalUEt  a 
railway  company  for  negligence  in  damaging 
property  the  evidence  demands  a  finding  that 
the  defendant  was  not  negligent,  an  error  In 
the  admission  of  evidence  relating  to  the  owner- 
ship of  the  property  damaged  will  not  author- 
ise the  granting  of  a  new  trial. 

(Syllabus  by  the  Conrt) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  Stephen  Marcbman  against  the 
City  Electric  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Lipscomb  &  Willingbam,  for  plaintiff  in 
error.  Denny  ft  Harris,  for  defendant  In  a> 
ror. 

PER  CURIAM.    Judgment  affirmed. 


(118  Oa.  176) 

CEDARTOWN  COTTON  00.  r.  HANSON. 

(Supreme  Conrt  of  Oeorgla.    June  1,  1903.) 

INJURY   TO    EMPLOYfe-NEOLIOENCE   OP   PBL- 
liOW  SERVANT— EVIDENCE. 

1.  On  the  trial  of  an  action  tor  damages  fay 
an  employ^  against  a  cotton  mill  company,  on 

account  of  injuries  alleged  to  have  been  caused 
by  the  negligence  of  one  claimed  to  have  been 
a  vice  principal  of  the  defendant,  where  the 
evidence  for  the  plaintiff  fails  to  show  that  the 
relation  of  principal  and  vice  principal  existed 
between  the  defendant  and  the  person  against 
whom  the  negligence  is  charged  in  the  petition, 
but,  on  the  other  hand,  discloses  that  the  plain- 
tiff and  the  alleged  negligent  person  were  fellow 
servants,  subject  to  the  same  general  master, 
a  motion  for  nonsuit  should  be  granted. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Polk  County; 
C.  G.  Janes,  Judge. 

Action  by  John  Hanson  against  the  Cedar- 
town  O)tton  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Fielder  &  Ault  and  Blance,  Wright  &  Ty- 
son, for  plaintiff  In  error.  Dean  A  Dean  and 
Bunn  &  Trawlck,  for  defendant  in  error. 

CANDLER,  J.  This  was  a  salt  for  dam- 
ages on  account  of  personal  Injuries  brought 
against  the  Cedartown  Cotton  Company  by 
John  Hanson,  one  of  its  employee.  It  ap- 
peared that  Hanson,  at  the  time  of  bis  in- 
juries, had  been  in  the  employment  of  the 
defendant  company  for  about  two  months. 
At  that  time  he  was  at  work  at  what  is 
known  as  "feeding  the  openings  to  the  beat- 
ers." One  of  these  machines  became  clogged 
with  cotton,  with  the  result  that,  while  the 
machine  continued  running  at  so  rapid  a  rate 
that  Its  separate  parts  could  not  be  seen,  the 
feeding  of  cotton  to  the  machine  was  stop- 
ped. Another  employfi  of  the  defendant, 
named  Patterson,  who  was  regarded  by  the 
plaintiff  and  others  of  the  mill  liands  as  a 


foreman  or  boss,  bat  who  was  merely  a 
laborer,  like  the  plaintiff,  t>eing,  on  accotint 
of  his  experience,  the  "leader  In  the  picker 
room,"  made  a  signal  to  the  plaintiff,  which 
he  understood  to  be  a  direction  to  clean  oat 
or  nnclog  the  machine  so  that  It  would  work 
properly.  The  noise  made  by  the  machines 
was  such  that  voices  could  not  be  heard  in 
that  part  of  the  mill  and  It  was  necessary  to 
make  signals,  to  he  understood.  The  plain- 
tiff had  frequently  seen  the  machine  choked 
before,  but  had  never  tried  to  clean  it  He 
had  seen  others  clean  It,  and  had  always  at 
such  times  seen  the  machine  stopped.  After 
making  the  signal  to  the  plaintiff  to  which 
reference  has  been  made,  Patterson  turned 
and  went  into  another  room.  The  plaintiff, 
withont  attempting  to  stop  the  machine,  lifted 
what  is  known  as  the  "apron,"  which  cover- 
ed it,  when,  according  to  his  own  testimony, 
the  suction  of  the  air  drew  his  coat  sleeve 
Into  the  machinery,  and  his  arm  was  caught 
and  cut  off.  One  of  Ids  witnesses  testified 
that  he  "grabbed  at  a  wad  of  cottoi  in  the 
machine,  and  the  beater  cut  bis  arm  off." 
The  foregoing  appeared  from  the  evidence 
offered  for  the  plaintiff.  At  the  conclusion 
of  that  evidence,  the  defendant  made  a  mo- 
tion for  a  nonsuit,  the  overruling  of  which 
is  assigned  as  error  in  the  bill  of  exceptions 
taken  to  this  court 

We  are  clear  that  the  motion  to  nonanlt 
should  have  been  sustained.  The  petition  is 
based  upon  the  theory  that  Patterson,  who 
is  assumed  to  have  directed  the  plaintiff  to 
clean  the  machine  while  in  motion,  was  the 
vice  principal  of  the  defendant  The  evi- 
dence falls  entirely  to  substantiate  this  the- 
ory. The  following  evidence  of  one  of  the 
witnesses  for  the  plaintiff  is  the  strongest 
statement  in  support  of  that  contention  to  be 
found  In  the  record:  "Patterson  was  in 
charge  of  that  picker  room  that  night,  and 
giving  directions  to  the  men.  He  was  look- 
ing after  the  machines.  He  was  the  second 
man  in  the  factory,  and  gave  orders  what 
to  do  about  working  with  the  machines.  The 
man  over  Mr.  Patterson  was  in  the  factory 
when  Hanson  got  hurt  •  •  •  Patterson 
gave  me  all  the  orders  I  bad  when  I  worked 
in  the  picker  room."  A  case  directly  in 
point  and  which  would  seem  to  be  absolutely 
controlling,  is  McGovem  v.  Columbus  Mfg. 
Co.,  80  Qa.  227,  6  S.  E.  492,  where  it  was 
ruled  that  "a  workman  engaged  In  working 
in  the  picker  room  of  a  factory  with  two 
others,  and  having  the  direction  of  the  work 
therein  as  foreman,  is  not  a  general  superin- 
tendent of  the  corporation  operating  the  fac- 
tory, so  as  to  render  it  liable  for  his  neg- 
ligence in  starting  a  machine  which  he  and 
one  of  the  others  were  engaged  in  cleaning, 
whereby  such  other  employ^  was  injured." 
In  that  case,  as  in  this,  the  alleged  vice  prin- 
cipal worked  in  the  factory  as  boss.  "He 
showed  the  hands  in  there  what  to  do,  and 
was  paid  more  than  others.  It  was  his  busi- 
ness to  start  and  stop  the  machinery.    He 
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gave  directions  to  the  employes."  The  trial 
court  granted  a  nonsuit,,  and  the  Judgment 
was  affirmed  by  this  court  We  cite  this  case 
because  of  its  striking  similarity  to  the  case 
at  bar  In  its  fitcts.  A  more  recent  decision, 
which  is  also  clearly  In  point,  is  that  of 
Hamby  v.  Union  Paper  Mills  Ck>.,  110  Oa. 
1,  35  S.  E.  297,  where  it  was  ruled  that  "two 
persons  subject  to  control  and  direction  by 
the  same  general  master  In  the  same  common 
object  are  fellow  serTants,  and,  if  one  is  in- 
jured by  the  negligence  of  the  other,  the 
master,  save  when  by  statute  otherwise  pro- 
Tided,  is  not  liable,  although  the  negligent 
seryant  has  the  right  to  direct  the  work  of 
the  other."  And  see  the  array  of  cases  cited 
in  the  opinion  on  pages  3  and  4,  110  Ga., 
page  208,  36  S.  E.  We  are  assuming  that 
the  evidence  for  the  plaintiB  shows  that  the 
plalatifTs  injuries  were  due  solely  to  the  neg- 
ligence of  Patterson.  As  a  matter  of  fact, 
It  is  exceedingly  doubtful  if  Patterson  was 
shown  to  have  been  in  any  manner  negligent. 
That,  howcTer,  need  not  enter  into  the  dis- 
cussion, for  the  evidence  for  the  plaintilT 
clearly  established  that  the  plaintiff  and  Pat- 
terson were  fellow  servants.  The  allegations 
©f  the  petition  were  therefore  not  supported, 
and  a  nonsuit  should  have  resulted. 

As  the  foregoing  disposes  of  the  case  upon 
Its  substantial  merits,  we  will  refrain  from  a 
discussion  of  the  various  points  of  law  raised 
In  the  motion  for  a  new  trial,  or  the  question 
whether  or  not  the  evidence  showed  that  the 
plaintiff  contributed  by  his  negligence  to  his 
injuries.  On  the  principles  above  announced, 
and  the  authorities  cited,  we  have  no  hesita- 
tion in  holding  that  the  refusal  of  the  motion 
for  a  nonsuit  was  erroneous.  \ 

Judgment  reversed  by  five  Justices. 


(118  Gk.  167) 

LANS  et  aL  ▼.  WILLIAMS. 
(Supreme  Court  of  Georgia.    Jane  1,  1903.) 

BRROa— RBVIBW— RtlLINOS  ON  EVIDBNCB— 
BRIEF  OF  BVIDENCB. 

1.  Following  its  oft-repeated  rulings,  this 
court  will  not  consider  an  assignment  of  error 
up<m  the  admission  of  evidence  where  it  does 
not  appear  what  objection,  if  any,  was  made 
to  the  introduction  of  such  evidence  on  the 
trial  below. 

2,  Other  than  as  above  indimted,  there  is  no 
assignment'  of  error  in  the  bill  of  exceptions 
which  does  not  depend  upon  an  examination 
of  the  brief  of  evidence.  It  is  apparent  tliat 
no  effort  was  made  to  brief  the  eTidence,  as  re- 
quired by  law,  and  the  assignments  of  error  re- 
ferred to  will,  therefore,  not  be  considered. 
Atianta  4  W.  P.  K.  Co.  v.  Upshaw,  42  S.  B. 
82,  115  Ga.  688,  and  cases  cited. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Catoosa  County; 
A.  W.  Flte,  Judge. 

Action  between  Josie  Lane  and  T.  H.  WQ- 


T 1.  Boe  Appaal  and  Error,   vol.  t.  Cent   Die   | 
44S.B.-48 


Hams.    From  the  Judgment,  Lane  and  others 
bring  error.    Affirmed. 

Smith  tt  Garswell,  for  plaintiffs  in  error. 
Payne  &  Payne,  for  defendant  in  error. 

PEB  CURIAM.    Judgment  affirmed. 


(118  08.  219) 

PERRY  V.  BAYLOR. 
(Snpreme  C^urt  of  Georgia.    June  S,  1903.) 

EJECTMENT— DIRBCTINQ  VERDICT. 

1.  The  evidence  authorized  the  direction  of 
a  verdict  finding  part  of  the  land  in  dispute  for 
the  plaintiff  and  part  for  the  defendant  but 
the  proportionate  interest  allotted  to  each  in  the 
verdict  which  was  directed  was  incorrectly  de- 
termined. 

(Syllabus  by  the  Court) 

Error  from  Superior  CJourt,  Floyd  Q>uaty; 
W.  M.  Henry,  Judge. 

Action  by  U.  S.  Perry  against  B.  F.  A. 
Saylor.  From  the  Judgment,  Perry  brings 
error.    Reversed. 

Fouchd  &  Fouche,  for  plaintiff  in  error. 
Dean  &  Dean,  for  defendant  In  error. 

CANDLER,  J.  In  1843,  James  Fleming  ac- 
quired, by  grant  from  the  state,  a  lot  of  land 
in  Floyd  county,  now  known,  in  the  classic 
vernacular  of  the  vicinage,  as  the  "Booger 
Hollow"  lot  Fleming  died  in  1850,  leaving 
a  will  in  which  he  devised  the  lot  in  ques- 
tion JoinUy  to  bis  wife  and  six  ctiildren. 
Subsequentiy  his  wife  died  Intestate,  the  six 
children  surviving  her.  The  plaintiff  in  er- 
ror. Perry,  acquired  at  different  times  title 
to  the  undivided  interests  of  four  of  these 
children  or  their  heirs  at  law.  Saylor,  the 
defendant  In  error,  acquired  the  interests  of 
the  other  two  children.  Just  at  this  point 
there  comes  upon  the  scene  the  unique  and 
picturesque  figure  of  one  Lewis  Reynolds,  a 
witness  for  the  plaintiff  below.  Whence 
came  Reynolds,  and  what  Is  his  excuse  for 
figuring  In  the  contest  for  this  piece  of  land, 
are  not  readily  apparent  According  to  his 
own  statement,  he  had  for  an  indefinite 
period  "squatted"  upon  the  Booger  Hollow 
lot.  His  sire,  who  had  obtained  it  in  ex- 
change for  a  night's  lodging  and  board  from 
an  unknown  man  who  did  not  pretend  to 
have  any  titie,  had  given  it  to  htm  while 
they  were  "on  a  trade,"  neglecting  the  tri- 
fling formality  of  a  deed.  He  himself  seems 
to  have  recognized  that  his  title  was  not, 
like  Ceesar's  wife,  above  suspicion.  He  says: 
"I  never  did  have  a  deed  to  this  land  from 
anybody.  Alex  Bobo  [a  neighbor,  who  was 
also  quite  innocent  of  titie  to  this  or  any 
other  land]  gave  me  a  deed  to  it  He  Just 
made  me  a  quitclaim  deed,  because  he  said 
I  didn't  have  one,  and  I  made  him  a  quit- 
claim deed  to  a  lot  We  Just  swapped  deeds, 
so  •  •  •  provided  any  claim  ever  did 
rome  •  •  •  he  would  have  a  deed  and  I 
would  have  a  deed.    •    •    •    'Twas  Just  a 
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deed  for  a  deed.  I  knew  he  didn't  bave  any 
deed  to  bis,  and  I  made  bim  one."  And  tbe 
Ingenuous  Mr.  Reynolds,  with  a  candor  truly 
refreshing,  adds:  "I  believe  some  of  them 
called  It  we  was  land  stealing.  I  didn't  call 
It  that  way."  It  seems,  however,  that  both 
Perry  and  Saylor  regarded  with  concern  the 
possibility  of  Reynolds  setting  up  a  claim 
to  the  land,  and  each  made  more  or  leas 
persistent  efforts  to  get  a  deed  from  him. 
Saylor  obtained  an  option  on  the  land,  and 
subsequently. gave  Reynolds  a  paper  of  which 
the  following  is  a  copy:  "For  value  received, 
I  hereby  agree  to  gtn  Lewis  Reynolds 
$300.00  out  of  the  proceeds  of  the  sale  of 
land  lot  760,  third  district  and  fourth  sec- 
tlou  of  Floyd  county."  This  was  considered 
by  Reynolds  to  be  a  contract  to  buy  the  land 
for  the  price  named  therein;  but  It  seems 
that  Saylor  never  paid  Reynolds  any  money 
except  what  had  been  paid  for  the  option, 
and  Reynolds  never  attempted  to  convey  the 
land  to  Saylor.  Subsequently,  for  a  con- 
sideration. Reynolds  made  a  deed  to  the  land 
to  Perry,  and,  thus  armed,  the  latter  brought 
an  action  against  Saylor  to  recover  the  en- 
tire tract.  At  the  conclusion  of  the  evidence 
'the  court  directed  a  verdict  finding  for  the 
plaintiff  four-sevenths  undivided  Interest  in 
the  land,  and  for  the  defendant  three-sev- 
enths, and  finding  also  that  within  10  days 
the  defendant  pay  to  the  clerk  of  the  supe- 
rior court,  for  the  use  of  the  plaintiff,  "one 
hundred  and  twenty-eight  dollars  and  fifty- 
seven  cents,  tbe  same  being  three-sevenths 
of  three  hundred  dollars,"  in  default  of 
which  it  was  provided  that  bis  interest  should 
be  sold,  and  tbe  proceeds  applied  to  the  pay- 
ment of  that  sum  to  the  plaintiff.  Perry 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  be  excepted. 

That  both  the  plaintiff  and  the  defendant 
are  entitled  to  a  fractional  interest  In  the 
land  in  dispute  Is  clear  from  the  foregoing 
statement  of  facts  gathered  from  the  record, 
but  we  Confess  ourselves  at  a  loss  to  under- 
stand how  the  court  below  arrived  at  tbe 
particular  fractions  named  In  the  verdict 
which  was  directed.  Upon  the  death  intes- 
tate of  Mrs.  Fleming,  the  widow  of  the 
original  grantee  from  the  state,  the  entire 
interest  in  the  lot  became  vested  In  her  elx 
children.  As  has  been  seen.  Perry  acquired 
by  deeds  four  of  these  shares,  and  Saylor 
tbe  other  two.  It  Is  needless  to  say  that 
Reynolds  is  not  shown  to  have  had  any  in- 
terest whatever  In  Che  land.  Plainly,  there- 
fore, the  verdict  should  have  been  in  favor 
of  the  plaintiff  for  four-sixths  of  the  land. 
Instead  of  four-sevenths.  We  are  also  un- 
able to  see  any  reason  why  the  trial  judge 
should  have  Included,  In  the  verdict  directed, 
a  finding  against  the  defendant  for  a  sum  of 
money.  He  Is  not  shown  to  have  been  In- 
debted to  Perry  in  any  sum,  and  certainly 
Perry  could  not  profit  in  this  action  by  rea- 
son of  any  agreement  between  Saylor  and 
Reynolds.    To  this,  however,  Saylor  did  not 


except,  and  therefore  It  will  not  furnish  a 
ground  for  reversing  the  Judgment 

The  motion  for  a  new  trial  complains  also 
of  the  rejection  of  certain  evidence  offered 
by  the  plaintiff,  but  these  grounds  do  not  dis- 
close that  the  court  committed  any  material 
error.  The  Judgment  is  reversed  on  tbe  sole 
ground  that  tbe  court  erred  in  determining 
the  fractional  intereata  In  the  land  found 
to  be  due  to  each  party. 

Judgment  reversed  by  five  Jnstteei. 


(US  Oa.  H» 

BATTLH  T.  MAYOR,  BTa,  OF  CITY  OP 

MARIETTA. 
(Supreme   Court   of   Georgia.    June  4,   1903.) 

CRIMINAL     LAW— PROSECirriONS     IN     POUCB 

COURT— LIMITATIONS— VIOLATION  OF 

ORDINANCE— BVIDENCB. 

1.  The  provisions  of  Pen.  Code  1885.  S  30, 
in  reference  to  when  "indictments  may  be  found 
and  filed,"  have  no  application  to  prosecutions 
in  the  police  courts  of  municipalities. 

2.  There  is  no  general  law  iu  this  state  pro- 
viding when  prosecutions  in  police  courts  siiali 
be  barred  by  lapse  of  time. 

3.  Unless  the  charter  or  ordinances  of  a  mu- 
nicipal corporation  provide  that  offenses  acainat 
tbe  municipality  must  be  prosecuted  within  a 
given  time,  no  lapse  of  time  after  the  conmiission 
of  an  act  declared  by  ordinance  to  be  unlawful 
will  bur  a  prosecution  therefor. 

4.  It  is  essential  to  the  valid  conviction  ot 
one  charged  with  the  violation  of  a  municipal 
ordinance  that  the  evidence  should  show  with 
reasonable  certainty  that  the  act  was  commit- 
ted after  the  passage  of  an  ordinance  declar- 
ing it  to  be  unlawful. 

6.  Evidence  that  the  act  claimed  to  be  un 
lawful  was  committed  "during  the  Christmat 
holidays"  does  not  fix  the  time  with  sufficient 
certainty  to  authorize  a  conviction,  sudi  evi- 
dence being  equivocal  iu  Its  nature,  and  not 
showing  whether  the  act  was  committed  before 
or  after  th^  passage  of  the  ordinance. 

(Syllabus  by  the  Court.)' 

Error  from  Superior  Court;  Cobb  County: 
Geo.  F.  Gober,  Judge. 

Margaret  Battle  was  convicted  of  violating 
a  municipal  ordinance,  and  brings  error.  Re- 
versed. 

J.  Z.  Foster,  tor  plaintiff  in  error.  J.  E. 
Mozley  and  O.  W.  Blair,  for  defendant  In 
error. 

COBB,  J.  Judgment  reversed  t^  Are  Jna- 
tlces. 


(U8  0a.isi) 

ROSZIR  T.  GEORGIA  LOAN  ft  TRUST  CO. 

(Supreme  Court  of  Geargia.    June  2,  1903.) 

TAX   KXBCUTION— BXCBSSTTB   I.BTT-8ALB— 
TITLB  ACQUIRBD. 

1.  The  levy  of  a  tax  execution  for  $9.90  on 
a  city  lot  100  by  163  feet,  valued  at  between 
$600  and  $1,000,  and  snsc^tible  of  division 
hito  two  lots,  each  of  which  would  be  worth 
more  than  the  amount  of  the  fl.  fa..  Is  ex- 
cessive. 

2.  The  purchaser  at  a  nle  under  such  levy 
gets  no  title  as  against  the  owner  or  those 
claiming  under  him. 

3.  The  fact  that  the  lot  as  divided  would  not 
be  worth  as  much  as  it  aaii  as  a  whole  is  no 
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reason  why  it  shonld  be  levied  on  and  sold  in 
bulk.  It  is  better  for  the  owner  that  the  prop- 
ert7  shoald  be  somewhat  damaged,  than  that 
the  entire  tract  Ehooid  be  taken  and  sold  nnder 
an  excessive  levy. 
(Syllaboa  by  the  Court) 

Error  from  Superior  Court,  Flo^d  Coanty; 
W.  M.  Henry,  Judge. 

Claim  action  between  Joe  Boser  and  the 
Georgia  Loan  ft  Trust  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

M.  B.  Bubanks,  tor  plaintiff  la  error.  Dean 
k  Dean,  for  defendant  in  error. 

LAMAR,  J.  In  1882  land  worth  between 
1600  and  ^1,000  was  by  Oorbln  conveyed  as 
security  for  a  debt  of  $500.  In  May,  1887, 
the  property,  having  been  levied  on  under 
a  city  tax  execution  for  $9.90  against  Corbln, 
was  bid  in  by  Hlght  for  $40.  He  received  a 
tax  deed,  but  did  not  enter.  Oorbln  having 
made  default  In  July,  1897,  the  property  was 
sold  nnder  a  power  of  sale  In  the  security 
deed,  and  bought  by  the  Georgia  Loan  & 
Trust  Company,  who  contracted  to  sell  the 
same  to  Brooks,  giving  him  a  bond  for  titles 
therefor.  Brooks  entered  Into  possession,  and 
snbseqnently  transferred  his  bond  to  Lizzie 
Boser.  She  entered  Into  possession,  assumed 
the  Indebtedness  of  Brooks  to  the  Georgia 
Loan  &  Trust  Company,  and  paid  Brooks 
$200  Iq  cash,  out  of  which  he  agreed  to  pay 
off  the  taxes,  including  the  tax  title  held  by 
Hlght.  Brooks  paid  Hlght,  and,  instead  of 
having  the  deed  canceled,  requested  him  to 
make  a  qnltclelm  deed  to  Lizzie  Roser.  This 
he  did,  though  the  time  for  redeeming  had 
expired.  This  deed  was  duly  recorded,  and 
by  Bucceaaive  conveyances  under  this  tax  sale 
the  property  was  conveyed  to  the  claimant, 
her  brother-in-law,  who  was  in  Annlston, 
Ala.  He  made  no  examination  of  the  title, 
but  says  that  he  got  an  attorney  to  look  at 
the  title  and  see  whether  it  was  good  or  not, 
though  It  does  not  appear  what  the  report 
of  the  attorney  was.  The  claimant  relied 
on  possession  under  the  tax  title,  but  the 
plaintiff  in  fl.  fa.  insisted  that  the  tax  deed 
was  void,  it  appearing  that  property  worth 
between  $600  and  $1,000  bad  been  levied  on 
to  satisfy  a  tax  fl.  fa.  for  $9.90;  that  the  lot 
was  100  by  163  feet,  and  was  susceptible  of 
divisioii,  though  there  was  some  evidence 
tending  to  show  that  Ita  value  would  be  less 
when  divided;  that  by  cutting  the  property 
into  60-foot  lots  the  house  would  have  been 
on  one,  accessible  only  from  the  front,  and 
there  would  have  been  a  vacant  lot  on  the  cor- 
ner, worth  $160.  An  lnsi)ectlon  of  the  rec- 
ord wonld  have  shown  that  there  were  two 
outstanding  titles— one  the  tax  title  in  Lizzie 
Boser,  and  the  other  the  title  in  the  Georgia 
Loan  &  Trust  Company  nnder  the  Oorbln 
power  of  sale.  This,  with  the  prior  posses- 
sion of  Brooks,  and  the  fact  that  Lizzie  Roser 
had  entered  after  him,  may  or  may  not  ordl- 
jnarliy  have  been  sufficient  to  put  the  pur- 


chaser, Joseph  Roser  (the  claimant),  on  In- 
quiry; but  when  it  appeared  that  the  prop- 
erty itself  was  a  city  lot,  with  a  residence 
thereon,  and  that  there  was  a  strip  of  SO  or 
00  feet  of  vacant  land  on  the  comer,  and  that 
the  whole  lot,  100  by  163  feet,  had  been  lev- 
ied on  and  sold  in  bulk,  without  effort  to 
subdivide,  to  satisfy  a  tax  execution  for  less 
than  $10,  the  purchaser  was  put  on  notice 
of  the  Invalidity  of  the  sale  because  made 
under  an  excessive  levy.  The  answer  of  the 
claimant  to  this  proposition  is  that  no  one 
except  Corbln  or  his  privies  in  estate  could 
attack  the  tax  deed  for  that  reason.  Not 
only  Corbln,  but  all  of  those  claiming  under 
him,  as  privies,  Including  the  plaintiff  in  fl. 
fa.,  who  bought  under  the  power  In  the  se- 
curity deed,  could  complain  that  the  tax  sale 
was  void.  Ryan  v.  Mortgage  Co.,  96  Go.  322, 
23  8.  B.  411;  Pool  v.  Morris,  29  Ga.  374, 
74  Am.  Dec.  68.  The  tax  sale  was  void  be- 
cause of  the  excessive  levy  (Brlnson  y.  Lassl- 
ter,  81  Ga.  40,  6  a  R  468;  Forbes  ▼.  Hall, 
102  Ga.  47,  28  8.  B.  9l6,  66  Am.  St  Rep. 
152;  Hobbs  v.  Hamlet,  106  Ga.  403,  32  S.  E. 
351);  and  the  fact  that  the  lot,  when  divided, 
may  have  been  worth  less  than  the  whole  un- 
divided, will  not  prevent  it  from  being  void. 
It  is  better  that-  the  land  should  have  been 
somewhat  damaged  by  a  division  than  that 
the  owner  should  lose  property  worth  $600  or 
more  in  payment  of  a  tax  fl.  fa.  for  less  than 
$10.  Where  the  character  of  the  estate  would 
be  Impaired  or  damaged  by  a  subdivision,  the 
entire  property  must  be  seized  and  sold. 
Houses  cannot  be  divided,  mills  separated 
from  water  power,  or  farms  from  public  high- 
ways; but  a  slight  detraction  in  value,  aris- 
ing from  a  division,  will  not  give  validity  to 
a  tax  sale,  otherwise  void,  because  the  prop- 
erty is  sold  in  bulk  nnder  an  excessive  levy. 
The  more  excessive  the  levy,  the  more  cer- 
tainly is  the  sale  void,  and  therefore  the  less 
will  be  the  price  realized.  The  courts,  there- 
fore, are  of  necessity  bpund  to  apply  the  rule 
in  this  class  of  cases.  Often  the  property.  Is 
sold  for  a  small  tax  without  notice  to  those 
beneficially  Interested.  The  very  fact  that 
the  tax  sale  defeats  all  prior  liens  imposes 
upon  officers  the  exercise  of  a  sound  discre- 
tion in  making  these  levies.  They  are  allow- 
ed a  liberal  and  generous  margin.  They  can 
take  what  Is  amply  sufficient  But  when  they 
go  beyond  that,  and  make  a  levy  that  is  ex- 
cessive, and  sell  In  bulk,  the  purchaser  gets 
no  title  as  against  the  owner  or  his  privies 
in  estate. 
Judgment  affirmed  by  five  Justicea, 


(118  Qa.  IM) 
WILCHBB  V.  STATB. 
(Supreme  Court  of  Georgia.    June  8,  190S.) 

CRIMINAL  TRBSPASS— INDICTHBNT— 

BVIDBNCB. 

1.  It    is    not   necessary    that    on    indictment 

based  upon  Pen.  Code,  S  219,  par.  8,  shoald 

allege  that  the  act  of  trespass  therein  mentkn- 

ed  was  "wUlfoliy"  committed. 
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2.  The  eyidence  Introdaced  on  the  trial  of 
the  firesent  case  fully  warranted  the  findinir  of 
the  jury  that  the  acctised  was  guilty  of  the  of- 
fense with  which  he  stood  charged;  and,  in 
view  of  the  showing  made  by  the  state  in  re- 
sistance to  bis  effort  to  secare  a  new  trial  on 
the  ground  of  newly  discoyered  eyidence,  hia 
conviction  should  be  allowed  to  stand. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Glascock  Coun- 
ty;   H.  M.  Holden,  Judge. 

J.  C.  Wilcher  was  conylcted  of  criminal 
trespass,  and  brings  error.    Affirmed. 

B.  P.  Walker,  for  plaintiff  In  error.  D.  W. 
Meadow,  SoL  Oen.,  and  B.  K  Stephens,  for 
the  State. 

PBB  OUBIAM.    Judgment  affirmed. 


(U8  Oa.  168) 

AEMSTBONG  r.  BALLBW. 

(Supreme  Court  of  Georgia.    June  1,  1903.) 

BRROR— RECORD— GASB3   TRIED   TOQaTHBa— 
REVIEW  OF  BVIDBNCB. 

1.  Where  two  cases  between  the  same  par- 
ties are,  by  agreement,  simply  tried  together, 
and  a  separate  verdict  and  judgment  is  render- 
ed in  each,  and  a  motion  for  a  new  trial  is 
made  in  one  of  them  and  overruled,  and  such 
case  is  brought  by  writ  of  error  to  this  court, 
only  the  record  In  that  case  can  legally  be 
brought  up;  and,  if  the  record  in  the  other 
case  is  also  sent  up  with  the  bill  of  exceptions, 
this  court  cannot  consider  it 

2.  The  claimant  being  the  only  witness  in 
her  behalf,  and  there  being  before  the  Jury 
facts  and  circumstances  apparently  in  conflict 
with  her  testimony,  this  court  cannot  say  that 
the  jur^  were  not  authorized  to  find  against 
her  testimony. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gordon  County; 

A.  W.  Flte,  Judge. 

Claim  case  by  M.  S.  Armstrong  against  J. 
M.  Ballew.  Judgement  for  defendant,  and 
claimant  brings  error.    Affirmed. 

Starr  Sc  Erwin  and  Cantrell  tc  Ramsanr, 
for  plaintiff  in  error.    Ebirklns  &  Dodd  and 

B.  J.  &  J.  McCamy,  for  defendant  in  error. 

FISH,  J.  From  the  bill  of  exceptions  and 
the  record  In  this  case  it  appears  that  two 
claim  cases,  in  which  J.  M.  Ballew  was  the 
plaintiff,  L.  D.  Armstrong  the  defendant  In 
fl.  fa.,  and  Mrs.  M.  S.  Armstrong  the  claim- 
ant, were,  by  consent  of  the  parties,  con- 
solidated simply  to  the  extent  of  trying  them 
together.  In  one  of  these  cases,  in  which 
the  execution  In  favor  of  Ballew  and  against 
L.  D.  Armstrong  had  been  levied  upon  a 
mule  and  a  yoke  of  oxen,  the  property  was 
found  subject,  and,  upon  the  claimant's  mo- 
tion for  a  new  trial  being  overruled,  she  ex- 
cepted. Upon  the  trial,  the  claimant  admit- 
ted that  the  defendant  was  in  possession  of 
the  property  at  the  time  of  the  levy,  and 
assumed  the  burden  of  showing  that  It  was 
not  subject.  She  was  the  sole  witness  in 
ber  behalf,  and  testtfied  that  the  property 
belonged  to  ber;  that  ber  husband,  the  de> 


fendant,  had  no  Interest  In  it;  that  she  bad 
owned  the  mule  four  or  five  years,  and  the 
oxen  for  two  years;  that  the  oxen  were  pnr- 
chased  with  her  money  ;  that  she  owned  a 
horse,  which  was  traded  (for  ber)  by  ber 
husband  for  the  mule  levied  on;  that  she 
had  never  returned  the  property  for  tax- 
ation, but  left  that  for  her  husband  to  look 
after,  and  supposed  he  had  done  so.  She 
further  testified  as  follows:  "When  the  eha- 
Iff  made  the  levy,  I  did  [not]  tell  him  that 
Mr.  Armstrong  had  gone  to  the  station  [Oos- 
tanaula],  and  to  go  there  and  see  him,  and 
maybe  he  would  stop  It,  as  I  did  not  know 
anything  about  the  property  being  mine  at 
the  time,  but  I  did  mention  it  to  Mr.  Everett; 
who  was  there,  and  be  said  that  was  a  mat- 
ter to  come  up  later."  Tbe  sbwlff,  who  was 
Introduced  as  a  witness  by  tbe  plaintiff,  tes- 
tifled  as  follows:  "I  went  to  make  a  levy 
on  tbe  property,  and  went  to  the  house  and 
told  Mrs.  Armstrong  my  business,  and  I  left 
the  property.  She  said  she  knew  nottilng 
about  It,  and  for  me  to  go  down  to  tbe  sta- 
tion [Oostanaula]  and  see  Mr.  Armstrong, 
who  might  arrange  It  In  some  way.  8be 
did  not  claim  the  property  in  ber  conversa- 
tion with  me;  she  simply  told  me  to  go  and 
see  ber  husband.  I  went  and  saw  Mr.  Arm- 
strong, and  told  him  my  business.  He  told 
me  be  was  on  bis  way  to  Bome,  and  tbat 
when  be  returned  he  would  see  tbe  plaintiff 
about  tbe  matter.  I  afterwards  went  back 
after  the  property,  and  the  mules  and  oxen 
were  gone.  Don't  know  where  th^  were. 
I  afterwards  took  bond  for  the  property." 
The  claimant's  husband  was  present  at  the 
trial,  and  assisted  her  counsel  in  striking  the 
Jury,  but  was  not  introduced  as  a  witness. 

1.  One  of  tbe  grounds  of  tbe  motion  for  a 
new  trial  was  that  the  court  erred  in  char- 
ging the  Jury  that  they  could  find  part  of 
the  property  subject  and  part  not  subject, 
tbe  assignment  of  error  being  that,  under  tbe 
evidence,  all  of  tbe  property  was  subject,  or 
all  of  it  not  subject.  As  the  Jury  found  all 
the  property  involved  in  this  case  subject, 
there  Is  no  merit  in  this  ground  of  tbe  mo- 
tion; for,  even  if,  under  the  facts  in  evidence, 
this  charge  was  erroneous,  the  claimant  was 
not  hurt  by  it  Counsel  for  the  plaintiff  in 
error  contend  that  tbe  execution  was  also 
levied  upon  certain  cows  and  calves,  to  which 
Mrs.  Armstrong  Interposed  another  and  sep- 
arate claim,  and  that  a  verdict  In  the  case 
in  which  tbe  cows  and  calves  were  claimed 
was  rendered,  finding  them  not  subject;  and 
that  as,  upon  the  trial,  the  issues  in  the  two 
claim  cases  were  by  consent  tried  together, 
and  the  evidence  in  both  cases  was  tne  same, 
and  the  Jury  found  the  property  In  one  case 
subject  and  tbe  property  in  the  other  case 
not  subject,  they  were  probably  influenced  by 
this  charge  to  find  a  compromise  verdict  As 
there  was  no  order  of  the  court  consolidating 
the  two  cases  and  making  them  one,  but  they 
were  merely  by  agreement,  for  tbe  sake  ot 
convenience,  tried  together,  and  continued  tp 
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be  separate  cases,  in  which,  according  to  the 
contention  of  counsel  for  the  plaintiff  In  er- 
ror, separate  verdicts  were  rendered,  they 
could  not  be  brought  to  this  court  as  one 
case.  Erwln  v.  Snnls,  104  Oa.  861,  31  S.  B. 
444;  Wells  r.  Coker  Banking  Co.,  113  Ga. 
857,  39  S.  £].  298.  And  certainly,  when  only 
one  of  such  cases  Is  brought  up,  the  record 
In  the  other  cannot  legally  be  brought  up 
with  It.  If  the  two  cases  were  tried  togeth- 
er, and  a  separate  verdict  and  Judgment  ren- 
dered in  each,  the  claimant  gaining  one  case 
and  the  plaintiff  prevailing  in  the  other,  and 
the  claimant  only  moved  for  a  new  trial  in 
the  case  which  she  lost,  she  could  not,  when 
this  motion  was  overruled,  bring  to  this  court 
any  part  of  the  record  which  belonged  ex- 
clusively to  the  case  in  which  there  was  a 
verdict  and  Judgment  In  her  favor.  With 
the  case  In  which  there  was  no  motion  for  a 
new  trial  this  court  has  nothing  whatever  to 
do,  and  cannot  legally  know  anything  as  to 
Its  pleadings,  or  the  verdict  and  judgment 
rendered  therein.  We  cannot  look  beyond 
the  record  of  the  case  which  is  properly  be- 
fore us;  and,  as  the  record  in  this  case 
shows  that  the  Jury  found  all  the  property 
levied  upon  and  claimed  subject,  it  is  clear 
that  there  is  no  merit  in  the  groimd  of  the 
motion  for  a  new  trial  which  we  have  been 
considering. 

2.  The  only  other  grounds  of  the  motion 
for  a  new  trial  were  that  the  verdict  was 
contrary  to  law,  and  that  It  was  contrary 
to  evidence.  The  claimant  was  the  only  wit- 
ness in  her  behalf,  and  it  is  upon  her  testi- 
mony, which  it  is  contended  was  uncontra- 
dicted, that  the  contention  is  based  that  the 
verdict  was  contrary  to  the  evidence.  While 
the  claimant  was  a  competent  witness  in  her 
own  behalf,  the  Jury  had  the  right,  in  pass- 
ing upon  the  credibility  of  ber  testimony,  to 
take  into  consideration  her  interest  as  a  party 
in  the  case.  Atlanta  &  West  Point  R.  Ck>. 
T.  Hodnett,  86  Ga.  669.  In  Laramore  T. 
Minish,  43  Ga.  282,  Chief  Justice  Lochrane, 
In  discussing  the  act  making  parties  com- 
petent witnesses,  said:  "We  thinii,  under  a 
proper  construction  of  this  law,  that  witness- 
es introduced  under  its  provisions  are  lifted 
out  of  the  general  rule,  and  that  the  Jury 
may  exercise  their  Judgment  on  the  credit  of 
such  witnesses  from  the  fact  of  their  inter- 
est, irrespective  of  other  impeachment  or  at- 
tack." Only  two  Judges  presided  in  that 
case;  but  in  Penny  v.  Vincent,  49  Oa.  473, 
which  was  decided  by  a  full  bench,  what 
was  said  by  Chief  Justice  Lochrane  in  Lara- 
more  V.  Minish  was  approvingly  quoted,  and 
It  was  held  that,  under  the  act  of  1866,  Juries 
.have  a  larger  discretion  as  to  the  credit 
which  they  will  give  parties  testifying  than 
in  the  case  of  witnesses  testifying  who  are 
not  parties.  Trippe,  J.,  delivering  the  opin- 
ion, said:  "With  all  this  power,  a  Jury  should 
not  capriciously  discredit  a  witness  or  reject 
his  testimony;  but  If  there  be  in  evidence 
any  drcnmstances  or  facts  in  conflict  with 


the  testimony  of  a  party  to  the  salt,  •  •  • 
and  the  point  be  directly  made  to  the  Jury 
as  to  what  credit  shall  be  given  to  his  tes- 
timony, and  they  deliberately  decide  to  re- 
ject it,  and  the  Judge  trying  the  case,  who, 
with  the  Jury,  both  see  and  hear  the  party 
testify,  refuses  to  Interfere,  we  do  not  think 
a  case  is  made  to  demand  our  Intervention." 
"Where  witnesses  are  parties  to  the  suit, 
whatever  may  be  their  numbers,  their  op- 
portunities, or  means  of  Information,  the 
Jury  are  to  Judge  of  the  degree  in  which 
their  interest  affects  their  credibility."  Amis 
V.  Cameron,  55  Ga.  449  (3).  If  we  take  it 
for  granted  that  a  Jury  cannot  discredit  the 
testimony  of  a  party  at  interest  In  a  case, 
when  there  are  no  facts  or  circumstances 
before  them  which  conflict  with  it,  still  we 
think  the  Jury  in  the  present  case  were 
authorized  to  flnd  against  the  testimony  of 
the  claimant.  Although,  according  to  ber 
evidence,  she  had  owned  the  mule  four  or 
five  years  and  the  oxen  tor  two  years,  she 
testified  that  she  had  never  returned  the 
property  for  taxation,  and,  in  explanation  of 
her  failure  to  do  so,  said  she  had  left  that 
to  her  husband,  and  supposed  he  had  done 
so.  Her  husband  was  present  in  court  and 
assisted  her  counsel  in  striking  the  Jury,  but 
he  was  not  introduced  as  a  witness  to  show 
that  he  had  returned  the  property  for  her, 
nor  for  the  purpose  of  corroborating  her  tes- 
timony as  to  her  ownership  of  the  property. 
When  the  sheriff  went  to  her  home  to  levy 
on  the  property,  and  told  her  his  business 
there,  she  said  she  knew  nothing  about  It, 
referred  him  to  her  husband,  and  made  no 
assertion  of  ownership  of  the  property.  When 
the  sheriff,  after  levying  upon  the  property 
and  leaving  It  at  the  residence  of  the  defend- 
ant and  claimant,  went  back  there  to  get  it, 
it  could  not  be  found,  and  he  failed  to  as- 
certain what  had  become  of  it.  There  were 
circumstances  which  the  Jury  might  consider 
as  conflicting  with  the  testimony  of  the 
claimant,  and,  under  the  decisions  of  this 
court  above  referred  to,  we  cannot  say  that 
they  were  too  slight  to  authorize  the  Jury  to 
discredit  such  testimony.  In  our  opinion, 
they  were  equally  as  strong  as  the  circum- 
stances In  Penny  v.  Vincent,  which  the  court 
held  sufficient  to  authorize  the  Jury  to  dis- 
regard the  testimony  of  a  party  to  the  case. 
Judgment  affirmed  by  flve  Justices. 


(US  Oa.  US) 
STRICKLAND  r.  PARLIN  ft  ORBNDORF 
CO. 
(Supreme  Court  of  Georgia.    June  3,  1903.) 

BALB— ACTION  FOR  PRICB-BLBCTION  OF  RBH- 

BDIES— EVIDENCE— CONTRACT    BY 

DRUNKEN  MAN— VAUDITY. 

1.  Where  suit  Is  brought  on  a  contract  of 
purchase  of  certain  goods,  and  on  promissory 
notes  given,  in  accordance  with  this  contract, 
as  evideuce  of  the  indebtednesR  thereon,  there 
is  no  error  in  refusing  to  require  the  plaintiff 
to  elect  as  to  whether  ha  will  sue  on  ue  con- 
tract or  on  the  notes. 
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2.  Where  a  dealer  in  goods  in  another  state 
aenda  to  a  person  in  this  state  two  unsigned 
papers— one  an  order  for  the  pnrchase  of  a 
carload  of  drills,  and  the  other  an  order  for  a 
single  drill — and  such  person,  after  keeping 
these  blank  orders  for  two  or  three  weeks, 
hurriedly  siprns  the  one  for  the  car  load,  in- 
tending to  sigfi  the  other,  and,  without  noticing 
the  mistake,  sends  the  order,  and  the  dealer 
accepts  it  and  ships  the  drills,  and  the  vendee 
thereafter  notifies  the  vendor  of  the  mistake, 
but  subsequently  receives  the  drills,  pays  the 
frmght  thereon,  stores  them,  exposes  some  of 
them  for  sale,  and  sells  one  of  them,  the  par- 
chaser  is  liable  in  a  suit  brought  by  tiie  vendor 
to  recover  the  price  of  the  goods. 

8.  A  contract  made  by  a  drunken  man  ia  not 
void,  though  his  intoxication  be  brought  about 
by  the  other  party,  but  is  merely  voidable  at 
his  election,  and  may  be  ratifled  by  him  ex- 
pressly, or  by  conduct  inconsistent  with  its  re- 
scission. 

4.  Where  one  enters  Into  a  binding  contract 
to  give  certain  promissory  notes  for  named 
amounts,  and  subsequently  ^ves  them,  fraud  in 
procuring  him  to  si^  the  notes,  or  drunkennes* 
at  the  time  of  their  execution,  is  no  defense, 
when  the  notes  amount  to  no  more  than  a  com.- 
pUance  with  his  previous  valid  contract. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Oordon  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  bj  the  Parlin  &  Orendorf  Company 
against  R.  L.  Strickland.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Starr  &  Er^^to,  for  plaintiff  In  error.  J. 
M.  Neel  and  Cantrell  &  Raowaur,  for  defend- 
ant In  error. 


SIMMONS,  0.  J.  The  record  discloses  that 
Strickland,  who  lived  near  Calhoun,  Georgia, 
had  received  from  the  defendant  in  error  two 
forms  of  order  for  goods.  One  of  these  was 
a  form  for  ordering  a  car  load  of  drills,  with 
proper  attachments;  the  other,  for  ordering 
one  drill.  Strickland  kept  these  order  blanks 
for  two  or  three  weeks,  and  then,  according 
to  bis  testimony,  suddenly  concluded  that,  a> 
the  season  for  selling  drills  was  at  hand,  be 
would  sign  one  of  the  orders.  He  intend- 
ed to  sign  the  order  for  the  single  drill,  bnt, 
baving  both  before  bim,  be  by  mistake  signed 
the  order  for  the  car  load  of  drills,  thinking 
be  was  signing  tbe  other.  The  reason  for 
bis  Immediate  hurry  was  that  some  one  was 
passing  on  the  way  to  town,  and  be  signed 
In  haste,  that  be  might  give  the  order  to  tbe 
passer-by  to  take  to  one  Neal,  who  was  to 
mall  It  to  the  defendant  In  error.  Some  time 
later,  Strickland  discovered  his  mistake,  ei- 
ther by  receiving  a  commnnlcatlon  from  the 
defendant  In  error,  or  because  of  Information 
received  from  Neal.  After  he  ascertained 
that  he  bad  signed  the  wrong  paper,  and  had 
ordered  a  car  load  of  drills,  when  he  Intended 
to  order  bnt  one,  be  claimed  that  be  wrote 
a  letter  notifying  the  defendant  in  error  of 
tbe  mistake,  and  instructing  it  not  to  fill  tbe 
order.  This  letter.  If  any  sncb  letter  was 
ever  written,  was  not  Introduced  In  evidence, 
although  a  notice  to  produce  was  given  tbe 
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plaintiff  company;  but  ■  letter  was  intro- 
duced which  Strickland  stated  was  a  post- 
script to  tbe  letter  above  mentioned.  This 
"postscript"  was  as  follows:  "Just  as  I  go 
to  post  this,  I  received  your_  card  stating  you 
bad  received  my  order  per  contract  for  one 
car  load  of  drills.  Ton  will  please  not  send 
car  load  as  I  do  not  know  tliat  I  will  need 
them  yet.  I  will  wait  for  a  while  till  I  see 
bow  the  trade  is  first  But  you  will  please 
send  me  one  disc  drill  for  sample  at  once, 
also  sliip  with  drill  literature.  I  do  not  want 
the  chain  cover.  Yours,  etc.  R.  L.  Strick- 
land." On  August  9,  1808,  eight  or  nine 
days  after  tbe  order  for  drills  was  sent, 
Strickland  sent  another  letter,  asking  tlie 
company,  if  it  accepted  his  contract,  to 
"change  it  Just  a  little  and  make  tbe  first 
payment  due  first  of  November  instead 
of  first  of  October,"  giving  as  bis  reason 
for  this  request  that  "tbe  cotton  crop  is  our 
money  crop,  and  It  never  gets  on  tbe  market 
till  tbe  first  of  NoTeml)«r."  Tbe  car  load  of 
drills  arrived  at  the  destination  shortly  there- 
after. Strickland  received  them,  paid  tbe 
freight,  and  stored  the  drills  in  a  warebonae. 
Be  took  one  of  tbem  out,  and  exhibited  it  in 
the  courthouse  square  during  the  session  of 
court  He  carried  one  of  them  to  Canton, 
and  another  to  BUtjay.  One  of  these  he  sold, 
while  tbe  other  is  still  at  Canton.  He  ex- 
ercised acts  of  ownership  and  control  over 
tbe  drills  during  tbe  fall  of  tliat  year,  and 
"talked  tbem  up"  in  bis  endeavors  to  sell 
them.  Tbe  order  sent  to  tbe  defendant  In 
error  contained  an  agreement  on  tbe  part 
of  Strickland  to  give  two  notes  for  tbe  par- 
chase  price  of  the  drills;  it  being  stipulated 
that  these  notes  were  to  be  received,  not  in 
payment,  but  merely  as  evidence,  of  tbe  in- 
debtedness. In  December,  1898,  «ui  agent  of 
the  defendant  In  error  met  Strickland  in  Cal- 
houn. There  Strickland  signed  two  notes 
covering  his  Indebtedness  under  the  contract 
Tbe  notes  not  being  paid  at  maturity,  suit 
was  ^brought  oix  them  in  the  superior  court 
of  Gordon  county.  Strickland  filed  two  de- 
fenses: (1)  That  he  liad  made  a  mistake  in 
ordering  the  car  load  of  drills,  and  bad  noti- 
fied plaintiff  of  such  .mistake,  and  counter- 
manded tbe  order;  and  (2)  that  he  bad  de- 
clined to  sign  the  notes  until  tbe  agent  of 
the  plaintiff  gave  him  whisky  and  made  him 
drunk,  when  be  signed  the  notes  without 
knowing  what  he  was  doing.  Tlie  evidence 
relating  to  the  plea  of  mistake  and  tbe  re- 
scission of  the  contract  on  that  ground  baa 
already  been  recited.  As  to  the  plea  of 
drunkenness,  Strickland  fully  sustained  the 
allegations  as  to  his  baving  been  drunk  at 
the  time  be  signed  the  notes,  except  that  be 
appeared  to  have  remembered  afterward  that 
be  bad  signed  them.  He  testified  that  Ik  at 
first  refused  to  sign  them;  that  be  went  to 
tbe,  agent's  room,  where  he  and  the  ag«at 
bad  divers  and  sundry  drinks;  and  tliat  be 
at  last  signed  the  notes.  He  bad  a  catber 
faint  recollection  of  signing  tbem.    Xbe  agent 
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denied  having  bad  any  whisky  In  Calhoun, 
denied  haTing  taken  any  drink  or  drinks  with 
Strickland,  denied  ttiat  he  had  offered  Strick- 
land any  whisky,  and  denied  that  Strickland 
was  intoxicated  at  the  time  he  executed  the 
notes.  The  evidence  also  showed  that  Strick- 
land did  not  give  tbe  company  any  notice  aa 
to  bow  tbe  notes  were  procured,  but  that 
when  they  were  sent  to  attorneys  for  collec- 
tion, and  one  of  tbe  latter  saw  Strickland 
about  the  payment  of  the  notes,  be  simply 
asked  indulgence,  without  Intimating  how 
tbe  notes  were  obtained.  Strickland  does 
not  appear  to  have  done  anything  towards 
a  disaffirmance  or  repudiation  of  the  notes 
until  after  be  bad  been  sued  thereon.  At 
tbe  close  of  tbe  evidence,  tbe  court,  on  mo- 
tion, directed  a  verdict  for  tbe  plaintiff  be- 
low. Strickland  filed  bis  bill  of  exceptions, 
assigning  error  upon  the  refusal  of  the  court 
to  make  tbe  plaintiff  elect  whether  it  would 
rely  upon  tbe  contract  or  upon  tbe  notes, 
and  also  complaining  of  tbe  direction  of  the 
verdict 

1.  The  petition  declared  upon  tbe  contract 
contained  in  the  order  for  the  drills.  That 
order  specified  tbe  goods  and  the  price  to  be 
paid  therefor,  and  contained  an  agreement 
that  tbe  defendant  should  give  two  promis- 
sory notes  as  evidence  of  indebtedness.  The 
petition  declared  also  upon  the  two  promis- 
sory notes,  and  prayed  judgment  upon  them. 
In  our  opinion,  there  was  no  error  In  tbe  re- 
fusal to  require  tbe  plaintiff  to  elect  Tbe 
contract  and  the  notes  constituted  the  same 
cause  of  action.  A  recovery  on  either  would 
be  for  the  purchase  price  of  the  goods. 
There  could  be  but  one  recovery,  and  the 
petitioner  could  seek  that  upon  the  contract 
or  upon  tbe  notes,  or  upon  both. 

2.  Under  the  facts  disclosed,  Strickland 
was  not  entitled  to  a  rescission  of  the  order 
containing  the  contract  of  purchase  of  the 
goods.  If  there  was  a  mistake  in  order- 
ing a  car  load,  when  he  intended  to  order 
but  a  dngle  drill,  it  was  brought  about  by 
his  own  negligence,  in  which  the  plaintiff  had 
no  part  He  kept  the  order  blanks  two  or 
three  weeks;  and  while  be  may  have  signed 
one  of  them  hurriedly,  and  thus  made  a 
mistake,  the  plaintiff  knew  nothing  of  this, 
and  did  not  in  any  way  contribute  to  the 
mistake  which  be  claims  be  made.  As  far 
as  tbe  plaintiff  was  concerned,  the  contract 
was  complete  when  the  defendant  deposited 
the  order  in  tbe  post  office,  provided  plaintiff 
accepted  it  Strickland  testified  that  as  soon 
as  he  discovered  that  he  had  signed  the 
wrong  order,  he  notified  the  plaintiff  of  the 
mistake;  but  he  did  not  testify  that  he  wrote 
to  It  as  to  tbe  reasons  for  the  mistake,  or 
what  waa  the  mistake  made.  Even  if  the 
order  was  signed  by  mistake,  we  think  bis 
subsequent  conduct  would  amount  to  a  rati- 
fication of  tbe  order,  and  would  prevent  him 
from  insisting  now  upon  a  rescission.  He 
did  not  deny  that  when  tbe  goods  ai'rlved  at 
Calhoun  be  received  them,  paid  tbe  freight 


and  stored  them  in  the  warehouse.  He  ex- 
hibited them  in  public,  carried  two  of  them 
to  different  counties,  and  sold  one  of  them. 
It  is  true,  he  said  he  was  "bothered  in  his 
mind"  about  tbe  time  the  goods  arrived,  be- 
cause be  had  a  case  in  court;  but  it  appears 
that  at  that  very  term  of  court  and  "Im- 
mediately" upon  tbe  arrival  of  tbe  drills, 
he  had  time  to  exhibit  one  of  them  at  the 
courthouse  square.  He  also  claimed  to  have 
sold  the  one  drill  In  order  to  reimburse  him- 
self for  the  freight  charges  he  had  paid. 
If  be  Intended  to  rescind  bis  contract  on 
tbe  ground  of  mistake,  be  should  have  de- 
clined to  receive  the  goods  or  pay  the  freight 
charges.  He  should  have  bad  nothing  to  do 
with  them,  except  to  reimburse  the  vendor 
for  any  expense  it  might  have  incurred  be- 
fore It  was  notified  fully  of  the  mistake  and 
of  bis  intention  to  rescind.  As  matter  of 
fact  there  was  no  offer  to  return  tbe  drills 
or  tp  place  tbe  vendor  in  statu  quo.  With- 
out this,  there  could  be  no  rescission  of  tbe 
contract.  Strickland  stored  and  held  the 
drills,  and  did  not  even  notify  the  vendor 
that  they  were  held  subject  to  its  order.  He, 
Instead,  exercised  acts  of  ownership  and  con- 
trol, and  dealt  with  the  drills  as  his  own, 
in  a  way  that  was  totally  inconElstent  with 
an  Intention  to  rescind. 

8.  Assuming  as  true  that  tbe  agent  of  tbe 
vendor  furnished  Strickland  whisky,  and 
made  him  drunk,  for  the  purpose  of  procur- 
ing his  signature  to  the  notes,  that  did  not 
render  the  notes  absolutely  void.  The  Code 
declares  that  "a  drunkard,  when  actually  In- 
toxicated to  such  an  extent  as  to  deprive  him 
of  reason,  can  make  no  valid  contract  with 
any  one  cognizant  of  the  fact  of  his  condi- 
tion. If  the  party  contracting  was  at  all  In- 
strumental in  producing  the  state  of  intoxica- 
tion, the  contract  is  invalid,  however  partial 
tbe  intoxication  may  l>e."  CSv.  Code  1885, 
(  3664.  Contracts  made  under  these  condi- 
tions are  like  the  contracts  of  Infants  or 
lunatics— not  void,  bat  voidable  at  the  elec- 
tion of  the  party  after  he  la  rid  of  bis  dis- 
ability. Like  the  contract  of  an  infant  or 
lunatic,  such  a  contract  may  be  ratified. 
Ratification  may  be  express,  or  may  be  Im- 
plied from  the  acts  or  from  the  silence  of  the 
party.  In  the  present  case  the  conduct  and 
silence  of  Strickland  resulted  In  a  ratification 
of  the  execution  of  tbe  notes.  He  testified 
that  be  remembered  having  signed  tbem,  and 
that  he  signed  them  after  dinner.  There  is 
no  evidence  In  this  record  that  from  the  time 
be  signed  tbe  notes,  in  December,  1898,  up 
to  the  time  he  filed  his  pleas  in  this  case, 
in  March,  1902,  he  ever  disaffirmed,  or  gave 
any  notice  that  be  would  not  be  bound  by, 
the  notes,  or  that  he  was  intoxicated  when 
he  signed  tbem.  On  the  contrary,  there  la 
evidence  that  when  one  of  the  plaintiff's  at- 
torneys saw  him  in  regard  to  the  collection 
of  tbe  notes,  he  asked  for  indulgence,  and 
made  no  reference  to  any  defense  to  the 
notes  on  the  ground  of  intoxication.    There 
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Is  eTldence  that  there  was  a  former  trial  of 
a  snlt  on  one  of  the  notes,  but  what  was  set 
np  as  a  defense  to  that  salt  does  not  appear. 

4.  We  are  satisfied  that  the  plaintiff  in  er- 
ror was  bound  on  these  notes,  whether  he 
was  drunk  or  sober  at  the  time  they  were 
executed.  The  contract  contained  In  the  or- 
der for  the  purchase  of  the  goods  provided 
that  he  should  give  these  notes,  and  that  they 
should  be  received,  not  In  settlement  of  the 
Indebtedness,  but  merely  as  evidence  there- 
of. If 'that  contract  was  legal  and  binding— 
and  we  think  It  was— the  vendee  was  bound, 
under  the  law,  to  give  the  notea  When  he 
dgned  them  be  was  only  carrying  out  the 
specific  agreement  or  contract  previously 
made.  He  had  already  assented  to  the  con- 
tract, and  the  notes  were  merely  further  evi- 
dence of  the  Indebtedness.  That  being  true, 
what  difference  does  it  make  whether  be 
signed  the  notes  when  be  was  drunk  or  when 
be  was  sober?  They  were  for  the  purchase 
money  of  the  goods  which  be  had  ordered. 
The  debt  was  valid,  and  the  contract  bind- 
ing; and.  If  he  did  no  more  than  the  law 
would  have  required  of  him  under  his  con- 
tract, his  condition  at  the  time  of  signing 
could  make  no  difference.  For  the  reasons 
given,  there  was  no  error  in  directing  a  ver- 
dict for  the  plaintiff  company. 

Judgment  affirmed  by  five  Justice!. 


(U8  Otu  205) 


COLLINS  T.  OARB. 


(Supreme  Court  of  Georgia.    June  8,  1903.) 

TSRDICT— RENDITION— BSTOPPBL  TO    OBJECT. 

1.  When,  in  the  trial  of  a  case  in  equity,  it 
becomes  necessary  for  the  jury  to  embrace  in 
their  verdict  their  findings  as  to  several  issues 
of  fact,  in  order  that  the  judge  may  render  a 
proper  decree,  and  counsel  for  both  parties,  on 
account  of  the  complicated  nature  of  the  case, 
agree  that  the  jury  may  return  a  verdict  gen- 
erally for  one  party  or  the  other,  and  that 
after  the  verdict  is  returned  the  judge  shall 
have  power  to  put  the  verdict  in  proper  form, 
and  the  jury  returns  a  verdict  for  the  plaintiCL 
and  the  judge  directs  counsel  for  the  plaintiff 
how  to  write  out  a  verdict  to  carry  out  the  inten- 
tion of  the  jury,  and  the  jnry  is  then  directed 
to  sign  such  verdict  so  framed,  the  defendant 
Is  estopped  to  ask  a  new  trial  because  of  the 
findings  in  the  verdict,  if  the  latter  is  legal,  and 
embodies  the  findings  proper,  under  the  plead- 
ings and  evidence,  to  a  verdict  for  the  plaintiff. 

2.  The  verdict  so  directed  in  this  case  was 
proper,  and  embraced  ail  the  findings  nece^ary 
to  enable  the  judge  to  base  thereon  a  proper 
decree.  The  true  meaning  of  a  verdict  that  a 
trust  "is  void"  is  that  the  trust  was  void  at  the 
time  the  petition  was  filed  and  at  the  time  of 
the  trial;  and  a  finding  that  the  .appointment  of 
the  trustee  be  annulled  does  not  find  that  the 
trustee  was  not  such  op  to  the  time  of  the  ver- 
dict snd  decree. 

8.  The  evidence  was  sufficient  to  warrant  the 
verdict 

4.  That  the  court  erred  in  its  judgment  or  de- 
cree is  no  ground  for  a  new  triaL 

(Syliabns  by  the  Court.) 

Error  from  Superior  Court,  Hancock  Cbtm- 
ty;  H.  M.  Holden,  Judge. 


Bill  by  J.  H.  Carr  against  J.  Q.  ColUna. 
Judgment  for  plaintiff,  and  defendant  bring* 
error.    Affirmed. 

Hunt  &  Merrltt  and  Jas.  A.  Harley,  for 
plaintiff  hi  error.  W.  H.  Burwell  and  B.  H. 
Lewis,  for  defendant  in  error. 

SIMMONS,  O.  J.  Joslah  Carr,  of  Hancock 
county,  6a.,  died,  leaving  a  will,  which  was 
probated  In  January,  1897.  By  this  will  the 
testator  devised  all  of  bis  real  property  to  a 
trustee  In  trust  for  his  son  for  life.  At  the 
death  of  the  son,  this  property  was  to  go  to 
the  son's  children,  if  be  had  any.  If  the  son 
left  no  children,  part  of  the  property  was  to  go 
to  the  son's  widow  for  life.  The  remainder 
was  to  the  testator's  nephews  and  nieces. 
The  testator  seems  to  have  considered  hla 
son  a  spendthrift,  and  by  the  trust  attempted 
to  prevent  the  son's  squandering  the  estate. 
In  October,  1899,  the  son  filed  an  equitable 
petition,  setting  up  that  he  was  of  sound  mind, 
Bui  Juris,  and  not  laboring  under  any  disabil- 
ity, on  account  of  mental  weakness,  intem- 
perate, wasteful,  or  profligate  habits,  which 
rendered  him  unfit  to  be  intrusted  with  the 
care  and  management  of  property.  He  pray- 
ed the  court  to  decree  that  the  trust  be  an- 
nulled, and  to  order  the  trustee  to  turn  the 
property  over  to  him,  as  the  life  tenant  On 
the  trial  of  the  case  the  jury  found  for  the 
plaintiff.  The  motion  for  new  trial  made  by 
the  trustee  was  overruled  by  the  court  Tlie 
trustee  excepted. 

1.  After  the  case  had  been  argued,  and  be- 
fore the  charge  of  the  court,  counsel  for  all 
parties  agreed  that  tbe  Jury  should  return  a 
general  verdict  for  tbe  plaintiff  or  for  the 
defendant,  as  tbey  found  the  facts  to  be.  and 
that  the  court  should  instruct  them  to  this 
effect,  and  that  the  verdict  should  afterwards 
be  put  in  form  under  tbe  direction  of  the 
court.  After  the  charge  of  the  court,  tbe 
Jury  returned  a  verdict  for  the  plaintiff. 
Thereupon  the  court,  over  the  objection  of 
counsel  for  the  defendant,  allowed  plaintiff's 
counsel  to  prepare,  and  directed  tbe  Jury  to 
sign,  the  following  verdict:  "We,  the  Jury, 
find  that  John  H.  Carr  is  of  sound  mind,  and 
is  not,  on  account  of  mental  weakness.  In- 
temperate habits,  wasteful  and  profligate  hab- 
its, unfit  to  be  intrusted  with  tbe  right  and 
management  of  property;  that  the  trust 
sought  to  be  created  in  the  second  Item  of  the 
will  of  Joslah  Carr  Is  void;  and  that  the  ap- 
pointment of  Jno.  O.  Collins  as  trustee  be 
annulled.  We  further  find  that  the  titie  to 
the  life  estate  In  the  property  described  In 
said  second  Item  of  said  will  to  be  in  said 
John  H.  Carr,  and  that  tbe  property  describ- 
ed in  said  second  Item  be  turned  over  to  said 
John  H.  Carr,  as  the  life  tenant.  October 
14,  1902."  Of  the  overruling  of  the  objec- 
tions, and  of  the  direction  that  this  verdict 
be  signed,  complaint  was  made  In  the  motion 
for  new  trial.  Counsel  seem  to  have  agreed 
that  it  would  be  difficult  for  the  Jurors,  in 
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their  room,  without  a  form  to  guide  them,  to 
60  frame  their  yerdlct  as  to  include  all  the 
findings  -which  should  be  expressed  therein, 
and  therefore  agreed  that  the  court  might 
frame  the  verdict  upon  the  return  of  a  gen- 
eral verdict.  We  think  that,  after  this  agree- 
ment had  been  acted  upon  by  the  court  and 
by  counsel  for  the  other  side,  counsel  for  the 
defendant  were  estopped  to  make  objections 
to  the  court's  directing  the  form  of  the  ver- 
dict. The  verdict  would  stand  just  as  though 
It  had  been  originally  returned  In  that  form 
by  the  Jury.  The  only  exception  defendant 
could  take  to  It  would  be  that  the  court  di- 
rected a  verdict  which  would  have  been  Ille- 
gal or  wrong,  had  It  been  returned  by  the  Jury 
of  their  own  motion.  Of  course,  the  agree- 
ment did  not  bind  either  party  to  submit  to  a 
verdict  which  was  violative  of  the  law,  or 
without  evidence  to  support  It 

2.  One  of  (be  objections  urged  to  the  ver- 
dict was  that  It  does  not  specify  at  what  time 
the  Item  of  the  will  appointing  the  trustee  be- 
came void.  We  think  the  proper  construction 
of  the  verdict  Is  that  It  was  void  at  the  time 
the  petition  was  flled,  and  at  the  time  of  the 
trial.  The  father  had  a  right  to  appoint  the 
tmstee  upon  his  knowledge  of  the  son's  hab- 
its, and  the  presumption  Is  that  the  son,  at 
the  time  of  the  execution  of  the  will,  was.  In 
the  opinion  of  the  father,  not  a  fit  person  to 
take  charge  of  the  property.  That  presump- 
tion remained  until  rebutted  by  proof  before 
the  jury.  Up  to  the  time  sufficient  proof  was 
made  on  the  trial  to  antborize  the  finding 
that  the  trust  was  Invalid,  that  Item  of  the 
will  was  valid  and  binding  upon  the  son  and 
the  trustee.  When  the  Jury,  In  their  verdict, 
declared  that  the  trust  "Is  void,"  this  meant 
that  the  trust  was  void  at  the  time  the  peti- 
tion was  filed  and  at  the  time  of  the  trial. 
Another  exception  taken  to  the  verdict  was 
that  it  discharges  the  trustee  without  making 
provision  for  his  commissions,  counsel  fees, 
and  other  expenses  Incurred  In  the  discharge 
of  his  duties  as  tmstee.  It  Is  suflSclent  to  say 
In  answer  tp  this  that  the  record  does  not  dis- 
close, either  In  the  answer  of  the  trustee  or 
In  the  evidence,  that  any  such.  Issue  was 
mada  If  It  was  not  made  In  the  pleadings  or 
supported  by  evidence,  of  course,  the  verdict 
Is  not  defective  In  not  dealing  with  It.  How- 
ever, as  this  issue  has  not  been  passed  npon 
In  this  case,  the  trustee  can  make  the  Issue 
In  accounting  with  Carr,  and  may  take  credit 
for  any  expenses  to  which  he  may  be  legally 
entitled. 

8.  The  evidence  authorized  the  verdict 

4.  Several  grounds  In  the  motion  for  new 
trial  complained  of  error  In  the  decree  of  the 
court.  Such  error.  If  it  exists,  does  not  con- 
stitute a  ground  for  a  new  trial.  No  new 
trial  is  necessary  to  correct  a  Judgment  or 
decree.  If  a  Judgment  or  decree  Is  erro- 
neous or  Illegal,  direct  exception  should  be 
taken  to  It  at  the  proper  time. 

Judgment  affirmed  by  five  Jtistlces. 


018  Ga.  207) 

HADDEN  V.  THOMPSON  et  aL 

(Supreme  Couit  of  Georgia.    June  3,  1903.) 

8FBCIFIC     PERFORMANCE— PAROL     CONTRACT 

AS  TO  LAND— RIGHTS  OF  HEIRS-JUROR 

—DISQUALIFICATION. 

1.  Where  a  son,  upon  the  faith  of  a  promise 
by  his  mother  to  execute  to  him  title  to  certain 
lauds  owned  by  her,  enters  into  possession  of 
the  premises,  and  makes  raiuable  improve- 
ments thereon,  with  her  knowledge  and  assent, 
a  court  of  equity  has  power  to  decree  the  per- 
formance of  such  promise.  Civ.  Code  1885,  i 
4038;  Hughes  t.  UuEbea,  72  Ga.  174;  LK>oney 
v.  Watstw,  22  S.  E.  836,  87  Ga.  235.  And  up- 
on the  death  of  the  son,  intestate,  while  s^ill  m 
possession  of  the  lands,  his  heirs  at  law  may 
maintain  against  the  mother  an  action  for  spe- 
cific performance,  in  the  event  she  declines  to 
make  title  to  them,  as  such.  SimpsoD  v.  Fox, 
69  Ga.  753;  Peters  y.  Jones,  35  Iowa,  512; 
Downing  v.  Bisley,  16  N.  J.  Eq.  83;  House  v. 
Dexter,  9  Mich.  246;  Fry  on  Spec.  Perf.  CM 
Am.  Ed.)  I  185;  22  Am.  &  Eng.  Enc.  Law, 
1(K!5.  The  equitable  petition  filed  in  the  pree- 
eot  case  was  good,  as  against  the  general  de- 
murrer interp<»ed  thereto;  and,  while  the  evi- 
dence introduced  on  the  trial  of  the  case  was 
decidedly  conflicting,  a  finding  in  favor  of  the 
plaintifi's  was  fully  warranted. 

2.  That  one  of  the  jurors  was  disqualified  by 
reason  of  rdationship  to  one  of  the  prevailing 
parties  afforded  no  reason  for  setting  aside  the 
verdict  it  affirmatively  appearing  on  the  hear 
ing  of  the  motion  for  a  new  trial  that  the  faci* 
of  such  relationship  was  known  to  the  losing 
party  prior  to  and  at  the  time  of  the  trial. 

(Syllaboa  by  the  Court) 

Error  from  Superior  Oonrt,  Glascock  Ooon- 
ty;   H.  M.  Holden,  Judge. 

Action  by  Amanda  Thompson  and  others 
against  SalUe  Hadden.  Judgment  for  plaln- 
tlfts.    Defendant  brings  error.    Affirmed. 

B.  F.  Walker,  for  plaintiff  In  error.  Matt 
W.  Grass,  for  defendants  In  error. 

PER  ODBIAM.    Judgment  affirmed. 


(US  oa.  in> 

OENTRAL    OF    GEORGIA    RY.    CO.     T. 
WOOD. 

(Supreme  (3onrt  of  Georgia.    June  1,  1908.) 

CARRIBRS-CARRYINO  PASSENGER  BEYOND 
STATION— DAMAGES. 

1.  In  a  suit  for  damages  against  a  railroad 
company,  based  on  alleged  negligence  o(  the 
defendant  in  canning  the  plaintiff  by  the  sta- 
tion of  her  destinaaon,  where  the  plahitiff's 
evidence  fails  to  disclose  that  she  snffiered  any 

Physical  injury,  and  the  utmost  damage  proven 
I  the  inconvenience  of  several  hours'  delay  and 
the  missing  of  her  dinner  by  the  plaintiff;  and 
where  the  conduct  of  the  employes  of  the  rail- 
road company  was  not  such  as  to  authorize  the 
grant  of  punitive  damages,  but  on  the  con- 
trary, was  in  every  respect  courteous  and  ac- 
commodating, a  verdict  for  the  plaintiff  for 
$248.50  is  unwarranted,  and  should  be  set  aside 
by  the  trial  judge  as  excessive. 
(Syllabus  by  the  C!ourt) 

Error  from  C!Ity  Court  of  Floyd  County; 
John  H.  Reece,  Judge. 

Y  L  See  Jury,  vol.  tl.  Cent  Dig.  I  HS:  Mew  Trial. 
rol.  tl,  ~     —     


vol.  S7,  Cent.  Dig.  |  lOi. 
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Action  by  Minnie  Wood  against  tlie  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reyeraed. 

J.  Branham,  for  plaintiff  in  error.  M.  B. 
E}abanlu  and  R.  T.  Fouchd,  for  defendant  in 
error. 

GAKDLER,  J.  The  plaintiff  med  the  rail- 
road company  for  damages  in  tbe  sum  of 
$490,  and  obtained  a  verdict  for  1249.50. 
Her  own  evidence  sbowed  that  she  boarded  a 
train  of  the  defendant,  accompanied  by  her 
infaflt  child,  who  was  sick,  and  presented 
tbe  conductor  with  a  ticket  to  a  small  sta- 
tion in  Floyd  county,  near  the  city  of  Rome; 
her  ultimate  destination  being  the  home  of 
her  parents,  a  short  distance  from  the  sta- 
tion for  which  she  had  a  ticket  The  train 
did  not  stop  at  her  station,  and  she  was  car- 
ried on  to  Rome.  Had  she  been  put  off  at 
her  station,  she  would  have  reached  her  par- 
ents' home  in  time  for  dinner.  As  it  was, 
she  did  not  get  her  dinner  that  day.  The 
train  reached  Rome  before  noon,  and  short- 
ly after  alighting  from  the  train  the  plain- 
llff  met  her  father,  who  happened  to  be  in 
Rome  on  bnslness.  About  4  o'clock  in  the 
afternoon  he  took  her  home  with  him  on 
his  wagon.  Nothing  Is  shown  which  would 
entitle  the  plaintiff  to  pnnitlTe  damages,  but, 
on  the  contrary,  it  appears  that  throughout 
the  transaction  she  was  treated  with  due 
courtesy  and  consideration.  The  evidence 
for  the  defendant  was  to  tbe  effect  that, 
after  having  passed  the  plaintiff's  station, 
the  conductor  offered  to  back  his  train  and 
let  her  off,  if  she  so  desired,  or  to  take  her 
on  to  Rome,  and  give  her  free  transporta- 
tion back  to  her  station,  and  that  she  ex- 
pressed a  desire  to  continue  on  to  Rome. 
This,  however,  was  denied  by  ber.  Be  that 
as  it  may,  there  is  an  entire  lack  Of  evidence 
of  any  suffering  or  damage  sustained  by  tbe 
plaintiff,  beyond  the  Inconvenience  of  being 
carried  beyond  ber  station,  causing  ber  to 
miss  her  dinner,  and  delaying  her  in  reach- 
ing the  home  of  her  parents.  While  she 
missed  her  dinner,  it  does  not  appear  from 
her  evidence,  even,  that  she  suffered  from 
hunger.  The  day  was  Christmas  Eve,  and 
the  weather  was  cold,  but  the  plaintiff  does 
not  say  that  she  suffered  the  least  unpleas- 
antness from  the  severity  of  tbe  weather. 
Her  child  was  sick,  and  it  was  on  that  ac- 
connt  that  she  was  going  to  the  borne  of  her 
parents;  but  there  is  nothing  to  indicate  that 
she  was  caused  any  mental  anguish  by  rea- 
son of  the  suffering  of  the  child,  granting 
that  the  child  suffered  on  account  of  the 
alleged  negligence  of  the  defendant 

Under  all  the  circumstances,  we  are  con- 
strained to  hold  that  a  verdict  for  tbe  plain- 
tiff for  $249.50  was  excessive,  and  should 
have  been  set  aside  on  motion  for  a  new 
trIaL  We  are  aware  of  the  extreme  dltQ- 
cnlty  of  flxing  a  limit  in  cases  of  this  char- 


acter, beyond  which  the  Jury  may  not  go 
without  doing  violence  to  the  principles  of 
Justice.  The  plaintiff  in  the  present  case, 
however,  does  not  claim  to  have  suffered  any 
substantial  or  permanent  damage,  and  It 
would  seem,  to  say  the  least  to  be  more 
than  an  ample  recompense  to  allow  ber  ap- 
proximately $250  for  a  few  hours'  delay  in 
the  progress  of  her  Journey,  the  loss  of  ber 
dinner,  and  the  slight  inconvenience  which 
she  is  shown  to  liave  suffered.  The  case  of 
Southern  R.  Co.  v.  Bryant,  106  6a.  818,  31 
S.  E.  182,  we  think,  is  very  strongly  in  point 
See,  also,  Hughes  v.  Western  R.  Co.,  61  Ga. 
132,  where.  In  a  somewhat  similar  case  to  the 
one  at  bar,  $50  was  held  to  be  enough.  While 
it  is  with  great  liesltancy  that  we  interfere 
with  th9  verdict  of  a  Jury  duly  approved  by 
the  trial  Judge,  we  cannot  see  our  way  clear 
to  allow  this  verdict  to  stand. 
Judgment  reversed  by  five  JusticeSi 


(US  G>.  ta) 

HAT  et  al.  T.  COLLINS  (two  cases). 

(Supreme  Court  of  Georgia.    June  4,  1803.) 

BBKOR  —  BILX.S  OF  ■XCBPTIONS  —  PLBADINO— 

DBMURRBR-TRBSPASS— BTI- 

DBNCH^-VBRDICT. 

1.  Where  the  losing  party  makes  a  motioa 
for  a  new  trial,  and  also  a  motion  in  arrest  of 
Judgment  both  of  which  are  overruled,  he  may 
bring  to  this  court  the  questions  thus  raised 
by  Beparete  bills  of  exceptions,  although  both 
rulings  might  have  been  excepted  to  in  one  bilL 
It  is  the  better  practice,  however,  to  emt>ody  la 
one  bill  of  exceptions  ail  questions  wttlch  may 
be  legally  raised  therein. 

2.  Where  a  petition  contains  three  counts, 
one  of  which  is  voluntarily  struck  by  the  plain- 
tiff, and  a  demurrer  la  filed  to  tbe  petition  as  a 
whole,  if  either  of  the  remaining  counts  sets 
forth  a  good  cause  of  action  the  demurrer  wHl 
be  oyerruled. 

8.  The  plaintifTs  evidence  was  ample  to  with- 
stand a  motion  to  uonsoit 

4.  In  an  action  for  damages  against  several 
defendants  Jointly  for  an  alleged  trespass  upon 
property  of  the  plaintiff,  the  jury  may  return 
a  verdict  in  favor  of  the  plaintiff  for  separate 
amounts  against  the  different  defendants;  but 
in  a  suit  for  damages  for  malicious  abuse  of 
legal  process,  the  verdict  returned  for  the  plain- 
tiff should  bo  for  the  same  sum  agslnst  all  die 
defendants  jointly.  Where,  therefore,  a  peti- 
tion for  damages  contains  two  counts,  one 
sounding  in  trespass  and  the  other  for  ma- 
licious abuse  of  legal  process,  it  Is  error  for 
the  court  to  charge  the  jury  that  they  may  find 
a  verdict  for  tbe  plaintiff  for  different  amounts 
against  the  different  defendants,  without  char- 
ging also  that  such  a  verdict  could  only  be 
found  Id  the  event  they  find  for  the  plalntifl 
solely  on  tbe  count  in  trespass. 

5.  The  judgment  and  the  record  on  which  it 
was  based  were  sufflcioit  to  withstand  a  motion 
in  arrest  of  judgment. 

(Syllabus  by  the  Court) 

Error  from  City  Conrt  of  Macon;  W.  D. 

Nottingham,  Judge. 

Action  by  Cella  Collins  against  P.  L.  Hay 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants brought  error  on  separate  bills  of 
exception.  Judgment  on  motion  for  new 
trial  reversed;  on  motion  In  arrest,  affirmed. 
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Daley,  Moore  &  Oocbran  and  Ooerry  ft 
Hall,  for  plaintiffs  In  error.  Hardeman,  Da- 
Tla,  Turner  &  Jones,  for  defendant  In  error. 

CANDLEB,  J.  Oella  Oolllns  tvoogbt  salt 
against  Hay,  Ford,  and  Odom;  ber  petition, 
as  originally  filed,  containing  tbree  connts, 
sounding  respectlTely  In  trover,  trespass,  and 
maUciona  abuse  of  legal  process.  Subse- 
quently to  the  filing  of  ber  petition  abe  vol- 
untarily struck  tbe  count  In  trover,  and  tbe 
Bolt  proceeded  as  an  action  for  damages  on 
tbe  other  two  counts.  Tbe  petition  sets  out 
substantially  tbe  following  facts:  The  plain- 
tiff Is  tbe  owner  of  certain  described  bed- 
room furniture.  On  a  named  day.  Hay, 
through  bis  agent.  Ford,  made  an  affidavit 
before  a  Justice  of  the  peace  In  Bibb  county 
that  Levi  Oolllns,  tbe  plaintiff's  husband, 
was  Indebted  to  tbe  Central  City  Loan  Com- 
IMiny  In  a  sum  stated,  and  on  that  affidavit 
caused  to  be  Issued  an  execution  against  Levi 
Collins.  This  execution  was  placed  In  tbe 
bands  ot  the  defendant  Odom,  who  was  a 
constable  of  Bibb  county,  and,  at  Hay's  Insti- 
gation, was  levied  on  tbe  plaintiff's  property, 
wblcb  was  pointed  out  to  the  constable  by 
FoM,  as  Hay's  agent  Tbe  entry  Into  tbe 
plaintiff's  bouse  and  tbe  seizure  of  ber  prop- 
erty were  done  in  tbe  early  bpurs  of  the 
morning,  and  In  tbe  presence  of  her  neigh- 
bors, and  the  plaintiff  was  put  to  great  mor- 
tification and  shame  by  reason  of  tbe  Im- 
pression which  was  create<l  that  she  was  Il- 
legally In  the  possession  of  tbe  property.  By 
reason  of  ber  poverty,  tbe  plaintiff  was  una- 
ble to  replevy  tbe  property  or  to  refurnish 
ber  bouse,  and  she  was  therefore  compelled 
to  endure  great  hardships.  For  tbe  trespass 
set  out,  she  prayed  for  damages  in  the  sum 
of  $1,000.  The  count  In  malicious  abuse  of 
legal  process  alleged  that  tbe  Central  City 
Loan  Company  was  neither  a  corporation  nor 
a  person,  but  was  merely  a  mask  behind 
wblcb  Hay  concealed  himself  while  pretend- 
ing to  purchase  secondhand  furniture;  Hay 
In  fact  being  engaged  In  tbe  business  of 
lending  small  sums  of  money  to  poor  and  ig- 
norant negroes,  charging  them  therefor,  un- 
der tbe  name  of  monthly  rents,  a  most  ex- 
orbitant and  extortionate  rate  of  usury.  Ford 
Is  the  agent  of  Hay,  and  holds  himself  out 
as  tbe  agent  of  tbe  Central  City  Loan  Gom- 
I>any.  At  the  time  tbe  proceedings  hereto- 
fore mentioned  were  begnn,  tbe  defendants 
knew  that  Levi  Collins  was  npt  Indebted  to 
ther  Central  CHty  Loan  Company;  that,  U  he 
was  ever  indebted  to  it  in  any  sum,  there 
were  Incorporated  therein  large  amounts  of 
nsury;  "and  that  tbe  said  Levi  bad  paid  all 
of  Om  said  claims  that  ever  bad  any  exist- 
ence, with  legal  Interest  thereon,  many  times 
over."  The  Central  City  Iioan  Company  held 
no  mortgage  against  Levi  Oolllns,  and  tbe 
proceedings  Instituted  were  part  of  a  scheme 
on  the  part  of  the  defendants  "to  oppress 
and  to  coerce  petitioner  Into  paying  said  un- 
just exaction,  and,  on  ber  failure  so  to  do. 


to  convert  to  their  own  nse  petitioner's  fnr- 
nlture  as  aforesaid;  defendants  well  know- 
ing that,  owing  to  petitioner's  poverty,  she 
would  be  unable  to  replevy  said  property." 
The  procuring  tbe  Issuance  of  the  process, 
the  entrance  into  her  house,  and  tbe  seizure, 
carrying  away,  and  retention  of  ber  property, 
were  all  malicious,  and  without  probable 
cause  on  the  part  of  the  defendants,  "and 
was  a  malicious  abuse  of  legal  process  to 
coerce  petitioner  into  paying  an  unjust  exac- 
tion, whereby  the  defendants  have  injured, 
damaged,  and  become  liable  to  petitioner  In 
tbe  Just  and  full  snm  of  five  thousand  dol- 
lars." 

The  defendants  demurred  generally,  and 
on  the  ground  of  misjoinder  of  causes  of  ac- 
tion. The  defendants  Hay  and  Ford  also  Join- 
ed in  a  demurrer  on  the  grounds  (1)  that  the 
petition  set' out  no  cause  of  action  as  against 
them;  and  (2)  that  the  petition  shows  on  its 
face  an  entire  absence  of  liability  on  their 
part  to  the  plaintiff.  Both  demurrers  were 
overruled.  They  also  filed  an  answer  In 
which  they  denied  liability  to  the  plaintiff 
on  any  of  the  counts  of  the  petition.  They 
admitted  that  the  property  involved  had  been 
levied  on,  but  denied  that  It  was  at  the  time 
In  tbe  possession  of  tbe  plaintiff,  and  claim- 
ed that  the  levy  was  in  pursuance  of  tbe 
foreclosure  of  a  valid  mortgage  given  to  the 
Central  City  Loan  Company  by  Levi  Collins, 
and  that  be  was  in  possession  of  tbe  prop- 
erty and  had  title  thereto  at  the  time.  They 
averred  "that  they  have  done  nothing  wrong, 
that  they  have  merely  sought  their  legal 
rights  In  the  courts  of  this  state  to  collect 
an  Indebtedness  due  them  under  a  mortgage 
for  borrowed  money,  and  that  they  foreclosed 
the  same  as  tbe  law  required,  strictly  adher- 
ing to  all  tbe  conditions  and  requirements  de- 
manded by  the  law  in  mortgage  forclosures 
In  this  state."  Tbe  case  was  tried  before  a 
Jury,  who  returned  tbe  following  verdict: 
"We,  tbe  Jury,  find  for  tbe  plaintiff  tbe  sum 
of  one  thousand  dollars,  as  follows,  viz.:  P. 
L.  Hay,  $500;  W.  G.  Ford,  $300;  W.  W. 
Odom,  $200."  Tbe  defendants  made  a  mo- 
tion for  a  new  trial  on  various  grounds,  which 
was  overmled.  To  the  overruling  of  their 
demurrers,  th^  motion  for  a  new  trial,  and 
a  motion  for  nonsuit  made  by  them  at  tbe 
conclusion  of  the  plaintiff's  evidence,  they 
excepted.  During  the  same  term  of  court 
at  which  tbe  case  was  tried,  and  before  the 
filing  of  their  motion  for  a  new  trial,  tbe  de- 
fendants made  a  motion  in  arrest  of  Judg- 
ment on  tbe  grounds  that  the  original  peti- 
tion set  out  no  cause  of  action;  that  the  ver- 
dict upon  which  tbe  Judgment  was  based  was 
absolutely  void,  and  no  legal  Judgment  could 
be  rendered  thereon;  that  any  verdict  ren- 
dered should  have  been  either  a  general  ver- 
dict for  tbe  plaintiff,  or  a  finding  generally 
for  tbe  defendants;  and  that  tbe  pleadings 
did  not  authorize  the  rendition  of  the  Judg- 
ment against  the  defendants.  The  motion 
in  arrest  was  overruled,  and  the  defendants 
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filed  A  separate  bill  of  exceptions,  assigning 
error  thereon.  As  the  questions  tnyolred 
in  the  two  bills  of  exceptions  are  closely  con- 
nected, and  do  not  require  separate  treat- 
ment, they  will  be  considered  together. 

1.  Upon  the  call  of  the  cases  in  this  court, 
counsel  for  the  defendant  in  error  moved  to 
dismiss  both  writs  of  error  upon  the  grounds 

(1)  that  the  Judgment  excepted  to  was  no 
such  final  Judgment  in  the  court  below  as 
would  authorize  a  writ  of  error  to  this  court; 

(2)  that  the  Judge  of  the  city  court  of  Macon 
bad  prior  thereto  granted  a  bill  of  exceptions 
in  said  cause,  and  had  therefore  exhausted 
all  power  he  had  to  deal  with  said  cause; 

(3)  that  Ihe  court  below  had  no  power  to 
grant  to  the  same  party  two  separate  writs 
of  error  in  one  and  the  same  case.  After 
considering  the  questions  raised  .by  the  mo- 
tion to  dismiss,  we  have  reached  the  con- 
clusion that  there  is  no  reason  why  a  party 
may  not,  if  he  sees  fit,  bring  to  this  court 
the  overruling  of  a  motion  for  a  new  trial 
In  one  bill  of  exceptions,  and  the  refusal  of 
a  motion  in  arrest  of  Judgment  in  another. 
They  are  separate  and  distinct  remedies. 
One  asks  for  another  trial  of  an  Issue  or 
Issues  which  have  been  determined  against 
the  movant,  and  Is  designed  to  give  the  trial 
Judge  an  opportunity  to  review  the  evidence, 
and  pass  upon  the  various  questions  raised 
on  objections  to  evidence,  exceptions  to  the 
charge,  and  the  like;  the  other  attacks  the 
Judgment  for  some  defect  apparent  upon  the 
face  of  the  record.  The  motion  in  arrest  is 
narrow  and  restricted  in  its  province,  and 
attacks  conclusions  reached  by  court  or  Jury 
solely  on  the  ground  of  lUegality  in  form  or 
substance,  or  because  based  upon  insufficient 
pleadings,  or  such  as  are  upon  their  face  bad. 
The  losing  party  to  a  ruling  on  a  demurrer 
may  bring  that  ruling  before  this  court  for 
review  on  a  separate  bill  of  exceptions,  but 
that  does  not  deprive  the  court  of  Jurisdic- 
tion to  proceed  with  the  trial  on  the  merits, 
when  the  same  party  may  except  to  the  over- 
ruling of  a  motion  for  a  new  trial,  thus 
bringing  up  two  bills  of  exceptions  in  the 
same  case.  So,  In  the  present  case,  inas- 
much as  the  arresting  of  the  Judgment  by 
the  court  below  would  have  been  a  final 
Judgment,  the  moving  party  may,  without 
reference  to  any  other  action  taken  by  him 
to  get  rid  of  the  effect  of  the  verdict  render- 
ed against  him,  except  to  the  Judgment  over- 
ruling the  motion  In  arrest,  and  bring  such 
ruling  before  this  court  for  review.  While 
this  is  true,  we  take  this  occasion  to  say  that, 
In  our  opinion,  the  better  practice  is  to  bring 
in  one  bill  of  exceptions  all  questions  which 
can  legally  be  raised  therein.  In  the  case 
at  bar  there  was  no  legal  reason  why  the 
motion  In  arrest  and  the  motion  for  a  new 
trial  should  not  have  been  brought  up  In 
the  same  bill  of  exceptions,  and,  in  the  In- 
terest of  economy  of  costs  and  of  labor  of 
court  and  counsel,  such  would  have  been 
far  the  better  mode  of  procedure;    but  at 


the  same  time  we  are  constrained  to  ral« 
that,  as  the  law  now  stands,  counsel  bad 
the  right  to  sever  the  questions  made,  and 
bring  them  up  in  separate  bills  of  exceptions. 
The  motion  to  dismiss  is  therefore  overruled. 

2.  The  defendants,  by  two  sets  of  demur- 
rers—one filed  by  all  three  of  the  defendants, 
and  the  other  by  Hay  and  Ford— attacked  the 
petition  on  the  ground  that  no  cause  of  action 
was  set  out  against  them.  These  demurrers 
were  aimed  at  the  petition  as  a  whole,  and 
therefore,  if  any  count  In  the  declaration 
was  good,  the  demurrers  cannot  stand.  It 
will  be  recalled  that  the  plalntifT  struck  the 
count  sounding  in  trover,  leaving  two  counts, 
sounding  respectively  in  trespass  and  ma- 
licious abuse  of  legal  process.  In  disposing 
of  the  demurrers.  It  Is  only  necessary  to  say 
that  the  count  in  trespass  set  out  a  good 
cause  of  action,  and  that  the  court,  therefore, 
did  not  err  in  overruling  the  demurrers. 
Whatever  of  merit  there  may  have  been  in 
the  demurrer  on  the  ground  of  misjoinder  of 
causes  of  action,  the  difficulty  was  removed 
when  the  plaintifl  voluntarily  struck  her 
count  in  trover. 

3.  The  evidence  amply  sustained  the  al- 
legations made  in  the  count  in  trespass,  and 
the  motion  for  a  nonsuit  was  properly  over- 
ruled. 

4.  As  has  already  appeared,  the  case  was 
tried  on  a  petition  containing  two  counts- 
one  for  a  trespass  alleged  to  have  been  par- 
ticipated in  by  ail  three  of  the  defendants; 
the  other  claiming  damages  against  the  three 
for  malicious  abuse  of  legal  process.  Al- 
though it  appeared  from  the  petition  that  the 
process  alleged  to  have  been  abused  was 
directed  against  the  husband  of  the  plaintiff, 
the  question  whether  one  not  a  party  to  the 
process  or  action  can  maintain  a  suit  of  this 
character  was  not  made  by  special  demurrer, 
but  was  raised  for  the  first  time  in  this  court, 
and  we  are  therefore  not  called  upon  to  de- 
cide that  question.  On  the  trial,  evidence 
was  introduced  on  both  sides  on  the  questions 
Involved  in  both  counts,  and  the  charge  of 
the  court  went  to  the  exposition  of  the  law 
applicable  to  suits  both  for  trespass  and  for 
malldons  abuse  of'  legal  process.  Several  of 
the  exceptions  to  the  charge  complain  that 
the  court  confused  the  law  applicable  to  the 
one  with  that  applicable  to  the  other.  For 
instance,  in  one  ground  of  the  motion  it.  la 
complained  that  the  court  erred  in  charging 
the  Jury  as  follows:  "If  you  find  for  the 
plaintiff,  the  form  of  your  verdict  would  be^ 
'We,  the  Jury,  find  for  the  plaintiff,'  naming 
the  amount,  lu  dollars  and  cents,  you  find 
against  each,"  while  in  another  ground  the 
following  charge  is  assigned  as  error:  "Where 
several  trespassers  are  sued  Jointly,  the  plain- 
tiff may  recover  against  all  damages  for  the 
greatest  injury  done  by  either;  but  the  Jury 
may,  in  their  verdict,  specify  the  particular 
damages  to  be  recovered  of  each,  and  Judg^ 
ment  in  said  cases  may  be  entered  seveially." 
We  have  no  hesitation  in  ruling  that  these 
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charges  were  erroneous.  If  the  snit  had  been 
proceeding  only  upon  the  count  for  trespass, 
and  for  a  trespass  on  the  property  of  the 
plaintiff  only,  under  the  ruling  of  this  court 
in  the  case  of  McCalla  t.  Shaw,  72  Ga.  458, 
ndtber  of  the  charges  complained  of  would 
have  been  objectionable,  because  it  was  there 
held  that  section  8075  of  the  Code  (now  Civ. 
Code  1895,  S  3915),  providing  for  the  appor- 
tionment of  damages  by  the  Jury  where  sev- 
eral trespassers  are  sued  Jointly,  was  ap- 
plicable only  to  trespasses  on  property;  but 
in  the  same  case  it  was  dlstlnctl;  held  that 
the  section  In  question  does  not  apply  to 
cases  where  two  or  more  are  Jointly  sued  for 
malicious  arrest  or  false  Imprisonment,  where 
the  act  on  which  the  suit  was  predicated  was 
the  Joint  act  of  all  the  defendants.  A  ver- 
dict for  $300  against  one  of  the  defendants 
and  f  100  against  the  other  was  set  aside  as 
Illegal,  and  as  one  that  should  not  have  been 
received  by  the  court  In  the  case  of  Simp- 
son V.  Ferry,  0  Ga.  500,  it  was  held  that  in 
such  cases  "the  Jury  are  to  assess  damages 
against  all  the  defendants  Jointly,  according 
to  the  amount  which,  in  their  Judgment,  the 
most  culpable  of  the  defendants  ought  to 
pay."  Citing  2  Gr.  Ev.  f  277.  That  case 
was  an  action  against  two  defendants  for  an 
assault  and  battery.  In  the  case  of  Hunter 
T.  Wakefield,  07  Ga.  S48,  25  S.  B.  347.  54 
Am.  St  Bep.  438,  It  was  held  that  "if.  In 
an  action  for  a  libel  brought  against  several 
defendants,  the  plaintiff  recovers  at  all,  the 
damages  awarded  must  be  for  the  same 
amount  as  to  all  of '  the  defendants  found 
liable.  In  a  case  of  this^lnd,  different  sums 
cannot  be  assessed  against  different  defend- 
ants." This  case,  which  was  decided  by  a 
full  bench,  cites  approvingly  the  case  of  Mc- 
Calla V.  Shaw,  supra.  In  the  case  now  un- 
der consideration,  it  will  be  noted  that  both 
of  the  charges  complained  of  were  right  if 
.the  Jury  found  for  the  plaintiff  on  the  count 
which  claimed  damages  on '  account  of  the 
alleged  trespass  on  the  plaintiff's  property, 
but  were  erroneous  if  applied  to  the  count 
claiming  damages  -for  the  malicious  abuse  of 
legal  process.  We  cannot  presume  that  the 
Jury  did  not  consider  the  evidence  offered 
in  support  of  this  latter  count.  In  fact,  we 
are  inclined  to  think  that  its  allegations  have 
a  greater  tendency,  if  supported  by  evidence, 
to  cause  the  Jury  to  give  damages  to  the 
plaintiff,  than  those  contained  In  the  count 
In  trespass.  The  judge  nowhere  in  his  charge 
told  the  Jury  that  such  a  verdict  as  was  ren- 
dered could  only  be  found  under  the  count 
in  trespass,  and  we  therefore  think  that  a 
new  trial  should  liave  been  granted  on  the 
grounds  of  the  motion  which  complain  of  the 
charges  which  we  have  pointed  out 

5.  In  view  of  the  conclusion  reached  in  the 
foregoing,  it  is  hardly  necessary  for  us  to 
pass  on  the  exception  to  the  refusal  of  the 
court  to  sustain  the  motion  in  arrest  of 
Judgment  We  think,  however,  that  this 
Judgment  was  not  such  a  one  as  was  sub- 


ject to  a  motion  in  arrest  The  verdict  was 
a  legal  one  under  the  second  count  in  the 
declaration,  and,  it  not  appearing  on  what 
count  the  verdict  was  rendered,  on  motion 
in  arrest  the  verdict  would  be  held  to  be 
on  the  count  upon  which  It  was  good;  and 
if  the  allegations  of  any  part  of  the  petition 
furnished  a  legal  basis  for  the  verdict  and 
the  Judgment  followed  the  verdict,  the  mo- 
tion in  arrest  should  not  have  been  sustained. 
Judgment  on  motion  for  new  trial  revers- 
ed; on  motion  In  arrest,  affirmed.  By  five 
Justices. 

(US  Qa.  146) 

D.  M.  FBBRT  &  CO.  v.  MATTOX  &  TUR- 
NER. 
(Supreme  Court  of  Geor^a.    June  1,  1003.) 

CERTIORARI  TO  JUSTICE!— GRANT  OF  NBW 
TRIAlr-RBVIBW. 

1.  Where  the  verdict  rendered  in  a  justice's 
court  was  not  demanded  by  the  law  and  the 
evidence,  the  Supreme  Court  will  not  interfere 
with  the  first  grant  of  a  new  trial,  upon  a  peti- 
tion for  certiorari  containing  general  grounds, 
when  it  does  not  appear  that  the  certiorari  was 
sustained  and  the  new  trial  granted  np<»  any 
special  eround.  Cox  v.  Snell,  77  Oa.  460; 
Savannah  Railway  v.  Fennell,  28  S.  B.  437, 
100  Ga.  474:  Boggs  Plow  Co.  v.  Blggers,.  8() 
S.  E.  656,  105  Ga.  471. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Elbert  County 
H.  M.  Holden,  Judge. 

Action  between  D.  M.  Ferry  &  Co.  and 
Mattoz  &  Turner.  From  an  order  granting 
a  new  trial  on  certiorari  of  the  justice,  Ferry 
&  Co.  bring  error.    Affirmed. 

Z.  B.  Rogers,  for  plaintiflis  in  error. 
PER  CURIAM.    Judgment  affirmed. 


(US  Sa.  146) 

AUGUSTA  SOUTHERN  R.  OO.  v.  SNIDER. 

(Supreme  Court  of  Georgia.    June  1,  1003.) 

CARRIERS-INJURY  TO  PASSENOBR-CONTRIB- 
UTORT  NEGUGBNOE. 

1.  It  Is  not  necesaarily,  as  matter  of  law, 
negligence  for  a  paasenger  to  be  upon  the  plat- 
form of  a  moving  train.  Whether  it  is  negli- 
gence or  not  in  a  particular  case  must  depend 
upon  the  circumstances  of  danger  attending  the 
act  and  the  reason  which  the  passenger  has  for 
so  placing  himself.  Ordinarily,  in  such  cases, 
the  question  as  to  whether  such  au  act  is  negli- 
gence Is  one  for  a  jury;  and  unless  the  dan- 
ger is  obviously  great,  as  where  the  train  is 
moving  at  a  rapid  rate  of  speed,  or  the  condi- 
tion of  the  passenger  is  such  as  to  make  his 
presence  upon  the  platform  manifestly  daa- 
gerous  while  the  train  is  moving  at  any  rate  of 
speed,  the  court  cannot  bold,  as  matter  of  law, 
tnat  the  passenger's  presence  upon  the  platform 
is  such  negligence  as  would  preclude  a  recovery 
for  injuries  received  by  being  thrown  from  the 
platform  by  a  sudden  ]erk  of  the  train. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Glascock  Coun- 
ty; H.  M.  Holden,  Judge. 

Action  by  F.  M.  Snider  against  the  Au- 
gusta   Southern  Railroad   Company.     Judg- 

f  1.  See  Carrier*,  vol.  t.  Cent  Dig.  i  U71 
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ment  for  plaintiff,  and  defendant  brings  er- 
ror.   Aflarmed. 

Jos.  B.  &  Bryan  Gumming  and  B.  F.  Walk- 
er, for  plaintiff  In  error.  K.  J.  Hatrklns  and 
U  W.  Uardwlck,  for  defendant  In  error. 

COBB,  J.  This  case  comes  before  na  upon 
flsslgnments  of  error  complaining  that  the 
court  erred  In  overruling  a  general  demurrer 
to  the  plaintiff's  petition,  and  in  refusing  to 
grant  a  new  trial,  the  motion  therefor  be- 
ing based  solely  upon  the  grounds  that  the 
verdict  Is  contrary  to  law  and  the  evidence. 
As  the  evidence  authorized  a  finding  that  the 
material  averments  in  the  petition  had  been 
established,  if  such  evidence  was  sufficient  In 
law  to  authorize  a  recovery,  of  course  there 
was  no  error  either  In  refusing  a  new  trial 
or  in  overruling  the  demurrer.  There  was  a 
conflict  in  the  evidence  as  to  some  of  the 
material  questions.  Viewing  the  evidence 
most  favorably  for  the  plaintiff,  the  case  pre- 
sented is  as  follows:  Plaintiff  was  a  pas- 
senger upon  a  mixed  train  of  the  defendant 
He  was  In  his  seat  when  the  conductor  an- 
nounced the  name  of  the  station  which  was 
his  destination.  Seeing  the  conductor  ap- 
proach a  lady  passenger  to  help  her  to  alight 
from  the  train,  he  arose  from  his  seat  while 
the  train  was  In  motion,  and  proceeded  to  the 
rear  door  of  the  car.  He  stepped  upon  the 
rear  platform  while  the  train  was  moving  at 
the  rate  of  about  four  miles  an  hour.  See- 
ing that  the  train  was  going  to  pass  the  usual 
stopping  place  and  that  the  speed  was  not 
decreasing,  he  turned  to  make  his  way  back 
Into  the  car,  and.  Just  as  be  turned,  a  sudden 
Jerk  of  the  train  made  him  lose  his  balance, 
and  in  consequence  he  was  thrown  to  the 
ground  and  received  Injuries  resulting  in  a 
strangulated  hernia.  The  Jerk  was  sudden, 
violent,  and  unusual.  The  question  is  wheth- 
er the  plaintiff  was  guUty  of  such  negligence 
as  would  defeat  a  recovery. 

It  cannot  be  held,  as  matter  of  law,  that 
It  Is  negligence  on  the  part  of  a  passenger 
to  leave  his  seat  while  the  train  is  in  motion, 
and  we  do  not  understand  that  this  Is  In- 
sisted on  in  this  case.  Neither  can  it  be 
held,  as  matter  of  law,  that  it  Is  negligence 
for  a  passenger  to  go  upon  the  platform  of 
a  car  propelled  by  steam,  while  it  is  In  mo- 
tion. Macon  &  Western  Railroad  C!o.  T. 
Johnson,  38  Qa.  437  (7).  Whether  going  up- 
on the  platform  while  the  train  Is  in  motion 
is  such  negligence  as  to  defeat  a  recovery  by 
one  who  is  injured,  depends  upon  the  speed 
of  the  train,  the  age  and  physical  condition 
of  the  party,  and  other  circumstances. 
Where  the  train  is  moving  at  a  rapid  rate  of 
speed,  it  would  be  negligence  in  a  passenger 
to  go  unnecessarily  upon  the  platform;  and, 
even  where  the  train  Is  not  moving  rapidly, 
it  would  be  negligence  per  m  for  an  infirm 


or  enfeebled  passenger  to  go  unnecessaiily 
upon  the  platform.  In  a  case  where  there  is 
nothing  In  the  condition  of  the  iwssenger  to 
make  his  presence  upon  the  platform  a  neg- 
ligent act  in  itself,  and  where  the  speed  of 
the  train  is  not  such  that  it  would  be  neces- 
sarily dangerous  for  any  one  to  be  upon  the 
platform,  it  would  be  a  question  for  deter- 
mination by  the  Jury  whether  the  presence  of 
the  passenger  upon  the  platform  was  such  ao 
act  of  negligence  on  bis  part  as  would  pre- 
clude a  recovery  by  him  (or  an  injury  re- 
sulting in  part  from  his  presence  there.  For 
a  passenger  to  be  unnecessarily  upon  the 
platform  of  a  train,  either  standing  stiU  or 
in  motion,  might  be  such  a  negligent  act  on 
his  part  as  would  authorize  the  Jury  to  re- 
duce the  damages  to  which  he  would  have 
been  entitled  if  he  had  been  free  from  Dili- 
gence. See  Macon  R.  Oo.  v.  Johnson,  supra. 
But  whether  his  presence  upon  the  platform 
Is  such  a  negligent  act  as  would  entirely  6»- 
feat  his  recovery,  depends  upon  the  circnm^ 
stances  above  referred  to,  or  others  of  a  aim- 
liar  nature.  See,  in  this  connection,  S  Am. 
A.  Eng.  Enc  L.  (2d  Ed.)  681,  682.  The  rule 
in  such  cases  is  similar  to  that  which  would 
be  operative  where  one  alights  from  a  mov- 
ing train.  In  Suber  v.  Railway  Co.,  96  Oa. 
42,  23  S.  E.  887,  Mr.  Chief  Jwtlce  Simmon* 
says:  "It  is  not  necessarily,  aa  matter  of 
law,  negligent  for  a  person  to  leave  a  mov- 
ing train.  Whether  it  la  negllgoit  or  not  in 
a  particular  case  must  depend  upon  the  cir- 
cumstances of  danger  attending  the  act,  and 
the  special  JustUleatlon  which  the  person 
leaving  the  train!  ted  for  doing  so.  Ordi- 
narily, in  cases  of  this  kind,  the  question  of 
what  la  or  is  not  negligence  is  one  for  the 
Jury;  and  unless  the  danger  is  obviously 
great,  as  where  the  train  is  moving  at  full 
speed,  the  court  cannot  hold  that  leaving  the 
train  Is,  as  matter  of  law,  such  negligence  as 
should  preclude  a  recovery."  The  Suber 
Case  has  been  approved  and  followed  in  Ma- 
con Railroad  Co.  v.  Moore,  108  Ga.  90,  SS 
8.  B.  888;  Coursey  v.  Railway  Co.,  118  Oa. 
299,  88  S.  E.  866;  Travelers'  Protective  Ass'n 
V.  Small,  115  Oa.  457,  41  8.  B.  628.  The 
cases  relied  on  by  counsel  for  plaintiff  In  er- 
ror are,  we  think,  distinguishable  from  the 
present  case.  In  Blltch  v.  Central  Railroad, 
76  Ga.  333,  it  was  In  the  night,  and  the  train 
was  moving-  rapidly.  In  Patterson  v.  Rail- 
road Co.,  85  Ga.  653,  11  S.  E.  872,  it  was  in 
the  night,  and  the  plaintiff  had  not  only  gone 
upon  the  platform,  but  was  standing  on  the 
steps  preparing  to  get  off  at  f.  street  crossing 
-which  was  not  a  regular  stopping  place.  In 
addition  to  this,  the  Patterson  Case  must  be 
permitted  to  rest  upon  Its  own  peculiar  facta. 
It  has  not  only  never  been  followed,  but  baa 
never  been  cited  aa  authority  In  any  aubae- 
quent  case. 
Judgment  affirmed  by  five  Joatlen. 
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SOUTHBRM  BEIili  TBLBPHONB  &  TEL- 
BQltAl'H  CO.  T.  WILLIAMS.  (Supreme 
Coort  of  Georgia.  Jane  3,  1903.)  Error  from 
Superior  Court,  Snmter  County;  Z.  A.  LitUe- 
john.  Judge.  Action  by  R.  W.  Williams  against 
the  Southern  Btll  Telephone  &  Telegraph  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Keversed.  Hooper  &  Dykes  and 
Allen  Fort  &  Son,  for  plaintiff  in  error.  J.  H. 
Lumpkin,  for  defendant  in  error. 

FISH,  J.  This  case  is  controlled  by  the  deci- 
sion this  day  rendered  in  Southern  Bell  Tele- 
phone &  Telegraph  Company  v.  Harris,  44  8. 
B.  885.   Judgment  reversed  by  fire  Justicee. 


TBUSTBKS  OF  BAPTIST  FEMALE  UNI- 
VBKSITT  et  al.  v.  BORDEN.  (Supreme  Court 
of  North  Carolina.  April  28,  1803.)  Submis- 
sion of  controversy  by  the  trustees  of  the  Bap- 
tist Female  University  and  others  against  E.  fi. 
Borden,  as  executor  of  the  estate  of  W.  T. 
Faircloth,  deceased.  E>om  a  decree  in  favor  of 
the  executor,  the  plaintiffs  appeal.  Reversed. 
W.  N.  Jones  and  Battle  &  Mordecal,  for  ap- 

Sellants.    F.  A.   Daniels,   for  executor.   W.   C. 
lunroe,  for  widow.    John  E.  Woodard  and  W. 
T.  Dortcb,  for  legateesi 

CONNOR,  J.  This  is  the  appeal  of  the 
plaintiffs,  the  trustees  of  tlie  Baptist  Female 
Universitr  and  the  trustees  of  the  Thomasville 
Baptist  Orphanage.  The  questions  presented 
upon  this  appeal  have  been  disposed  of  in  the 
opinion  filed  m  the  appeal  of  the  defendant  ex- 
ecutor. 44  S.  E.  47.  In  accordance  with  the 
disposition  of  that  appeal,  the  judgment  ren- 
dered by  his  honor  is  reversed. 


EPSTEIN  T.  BARTER  et  nx.  (Supreme 
Court  of  South  Carolina.  April  16,  1903.) 
Appeals  from  Common  Pleas  (jircuit  Court  of 
Barnwell  C!ouuty;  Klugh,  Judge.  Action  by 
I.  Epstein  against  W.  E.  Barter  and  Julia 
E.  Barter.  From  an  order  sustaining  demur- 
rer to  the  complaint,  plaintiff  appeals.  Af- 
firmed. Bellinger  &  Townsend,  for  appellant 
I.  Ij.  Tobln,  for  respondents. 

POPE,  C  J.  The  complaint  !n  this  action 
had  two  causes  of  action,  arising  upon  two 
transactions  of  the  plaintiff  with  the  defendant, 
W.  E.  Barter,  as  the  agent  of  his  codefendant, 
Julia  E.  Barter,  in  the  purchase  of  goads  and 
merchandise,  in  settlement  for  which  the  defend- 
ant W.  E.  Barter,  under  seal  as  agent,  gave 
two  notes,  one  due  October  1,  1898,  for|228.84, 
and  the  other  due  on  October  15,  1898;  that, 
when  said  notes  were  given  and  goods  pur- 
chased, W.  E.  Barter  did  not  state  for  whom  he 
was  agent,  though  he  signed  the  notes  "Agent" ; 
that  at  such  dates  he  (W.  E.  Barter)  was  the 
agent  of  his  codefendant,  Julia  E.  Barter;  that 
no  part  of  such  amounts  has  been  paid,  al- 
though past  dne.  Upon  reading  the  complaint, 
the  defendant  W.  E.  Barter  interposed  a  de- 
murrer to  anld  complaint  for  failure  to  state  a 
cause  of  action  against  said  W,  B.  Barter. 
Jodg*  Klugh  Bostained  the  demnrrer  as  to  the 


defendant  W.  B.  Barter,  and  ordered  the  com- 
plaint to  be  dismissed  as  to  said  defendant  W. 
E.  Barter.  After  entry  of  judgment,  the  plain- 
tiff appealed  to  this  cotut  upon  the  single  ground 
that  the  circuit  jndge  erred  in  sustaining  such 
demurrer.  We  sustain  the  judgment  of  the  cir- 
cuit court,  upon  the  authority  of  the  judgment 
of  this  court  in  the  two  cases  of  Pope  &  Flem- 
ing, Appellants,  v.  W.  R.  Barter  and  Wife,  and 
Uoilfenheim  8c  Son  v.  W.  E.  Barter -et  aL  (de- 
cisions just  filed)  44  S.  E.  407,  which  were  cases 
of  precisely  the  same  character  with  that  now 
at  the  bar  of  tiiis  court.  It  is  the  judgment 
of  this  court  that  the  judgment  of  the  circuit 
court  as  to  the  defendant  W.  E.  Barter  be  af- 
firmed, and  that  the  action  be  recommitted  to 
the  circuit  court  for  trial  as  to  the  defendant 
Julia  E.  Barter. 


JACOB  COHEN  ft  SON  t.  BARTER  et  ux. 
(Supreme  Court  of  South  Carolina.  April  10, 
1003.)  Appeal  from  Common  Pleas  Circuit 
Court  of  Barnwell  County;  Klugh,  Judge.  Ac- 
tion by  Jacob  Cohen  &  Son  against  W.  E.  Bar- 
ter and  Julia  E.  Barter.  From  an  order  sus- 
taining demurrer,  plaintiff  appeals.  Reversed. 
Bellinger  ft  Townsend,  for  appellants.  I.  L>, 
Tobin,  for  respondents. 

POPE,  C.  J.  When  this  action  by  appeal 
came  on  for  •  hearing  in  this  court  from  an 
order  by  Judge  Klugh,  as  circuit  jndge,  sus- 
taining a  demurrer  to  the  complaint  interposed 
by  the  defendant  W.  E.  Barter,  counsel  for 
both  appellants  and  respondents  in  writing 
agreed  that  a  judgment  should  be  entered  by 
this  court  reversing  the  judf^ent  of  the  cir- 
cuit court,  because  the  circuit  judge  had  been 
led,  by  the  representation  of  counsel  for  said 
appellants  and  the  respondents  that  the  facta 
of  the   complaint   alleged   that   there   was   no 

Sromlse  by  defendant  W.  E.  Barter  to  pay  the 
ebt  of  appellants  out  of  his  own  funds,  to 
pass  the  order  sustaining  the  demurrer  as  to 
W.  E.  Barter.  Therefore  it  is  the  judgment  of 
this  court  that  the  order  of  Judge  Klugh  sus- 
taining the  demurrer  be,  and  the  same  is  here- 
by, reversed,  and  the  action  be  remitted  to  the 
circnit  court  for  a  new  trial,  and  this  without 
costs. 

GARY,  A.  J.,  and  JONES,  J.,  concur  on  the 
ground  that  the  record  shows  tikat  there  was 
error. 


WASSON  et  al.  v.  FBROITSON  et  al.  (Su- 
preme Court  of  South  Carolina.  May  18,  1903.) 
Petition  by  R.  M.  Wasson  and  othera  against 
W.  L.  Ferguson  and  others  to  enjoin  defend- 
ants from  levying  a  tax  on  Sullivan  township 
to  pay  a  judgment  for  interest  on  railroad  aid 
bonds.  Dismissed.  Ferguson  &  Featherstone, 
for  petitioners. 

PER  CURIAM.  This  case  U  ruled  In  all 
respects  by  the  case  of  McCnllongh  v.  Bicks, 
63  8.  O.  542,  41  8.  E.  761.  It  is  therefore  the 
Judgment  of  this  coart  that  the  application  be 
refused  and  the  petition  diamiased. 
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